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ABI RESPONSE TO LAW COMMISSION CONSULTATION PAPER, ‘LEASEHOLD HOME 
OWNERSHIP: BUYING YOUR FREEHOLD OR EXTENDING YOUR LEASE’ 

January 2019 

 
About the ABI 
 

1. The Association of British Insurers is the voice of the UK’s world leading insurance and long-
term savings industry.  
 

2. A productive, inclusive and thriving sector, we are an industry that provides peace of mind to 
households and businesses across the UK and powers the growth of local and regional 
economies by enabling trade, risk taking, investment and innovation. 
 
Executive Summary 
 

3. We welcome the opportunity to respond to this consultation and are supportive of the general 
policy objectives identified by the Government for this project, namely to promote transparency 
and fairness and provide a better deal for leaseholder and consumers. 
 

4. We are supportive of enabling leaseholders to be able to extend their leases or enfranchise 
with minimum cost and effort and believe that the majority of the proposals set out by the Law 
Commission to simplify the current system will achieve this goal. 

 
5. We also wish to note that we do not condone some of the more questionable practices 

observed by unscrupulous freeholders in recent years, including the steep increases in ground 
rents for some leaseholders and the unjustified use of leasehold in new houses. Insurers are 
eager to work alongside other institutional investors to improve standards in the sector through 
developing a code of conduct setting out clearer expectations of the behaviour and 
responsibilities of freeholders and other stakeholders. We would also note that significant 
progress has been made in the recent past to address these relatively rare instances of bad 
practice. 
 

6. As we have stated in our response to the Ministry of Housing, Communities and Local 
Government’s recent consultation, we believe that institutional freeholders play a valuable role 
in the housing market, in particular for more complex, higher density dwellings, and that they 
should be able to continue to provide this option to homeowners in the future.  
 

7. We are very concerned that some of the proposals set out by the Law Commission do not 
meet the specific policy objectives identified by the Government for this project, namely to 
reduce the premium payable, whilst ensuring sufficient compensation to freeholders.  
 

8. In order to ensure that the UK maintains its reputation as an attractive investment environment 
that respects property rights and the rule of law, the consideration paid to the freeholder needs 
to reflect the full market value of the freehold investment which was acquired legitimately, in 
an open market. Our members invest significant amounts in the UK economy over the long 
term and we believe that is reasonable to expect any legislative changes to be measured and 
proportionate. 
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9. The Law Commission is currently consulting on two options, one of which (Option 1) is the 
introduction of a simple formula which is not based on market value. This would have 
significant ramifications for pension funds and insurers, which will also have possible knock-
on impacts for the recipients of private pensions, pension savers and the employers that 
sponsor pension schemes. In that vein, we would like to note our concerns about these 
proposals and the need to balance the interests of all stakeholders and promote fairness and 
investment certainty. 

 
10. We also believe that it is possible and practical to develop a standardised valuation 

methodology using a prescribed capitalisation rate, deferment rate and (if relevant) relativity, 
as well as inflation rates which could be periodically reviewed. This would simplify the valuation 
process on any lease extension or enfranchisement and limit the scope for dispute between 
the leaseholder and the freeholder thereby reducing the frictional costs incurred in connection 
with the relevant process. 
 

11. We look forward to engaging constructively with the Law Commission on this important issue.  
 
Background and summary of insurers’ role 
 
Our members’ role as institutional freeholders or institutional investors. 
 

12. Insurers and pension funds manage diverse portfolios of secure, long-term investments to 
meet annual payments to the recipients of private pensions (including DB pension scheme 
members and annuitants). Whilst some of our members own freehold properties directly, many 
of our members invest in loans secured by freehold properties paying ground rents. 
 

13. Ground rent producing properties are a desirable asset for life insurers and defined benefit 
pension funds to hold as the ground rent provides low-risk, long-term (ie. over 50 years) and 
inflation-linked cashflows that match the liabilities they have to annuitants and pension scheme 
members in retirement. For insurers, investing in these assets can also lower the cost of 
capital associated with complying with the PRA’s requirements under Solvency II. 

 
14. Where firms have invested in these arrangements, the freeholds generally relate to medium 

or high-density dwellings, with shared fabric and common areas. The dwellings in question 
can be existing or new developments. The ground rents paid by leaseholders are typically in 
the low hundreds of pounds per annum, and the escalation of these ground-rents are generally 
either linked directly to RPI or to an approximation of the expected long-run rate of inflation 
via alternative formulae.  

 
15. Our members are responsible and professional freeholders who undertake their role as long 

term stewards of the property with integrity and professionalism. As a result, the vast majority 
of leaseholders in those properties owned by our members currently have no material 
concerns with their lease, the ground rent or the form of tenure.   
 
The value of institutional freeholders in the residential property sector 
 

16. It is the view of the ABI that the government, and the Law Commission by extension, should 
not be discouraging institutional freeholders from owning freeholds on the basis that the 
presence of institutional freeholders in the market drives improved behaviours and leaseholder 
value.  



 

3 
 

17. When compared to non-professional freeholders or resident-led management schemes, 
institutional freeholders are more likely to have the capital and capability to respond to 
unforeseen circumstances in a timely manner. They are also more likely to have the ability 
and leverage to negotiate more favourable terms for insurance and to access 
professional/technical expertise that can be required, particularly for large or complex multi-
unit residential dwellings. Unlike resident-led management schemes (which can be 
cumbersome to operate), institutional freeholders can take rapid and decisive action, 
particularly on critical safety measures – again, this is important in large developments where 
it can be difficult for a large number of homeowners to make decisions and agree a course of 
action in a timely fashion. 
 

18. Institutional freeholders can also reduce the upfront costs of new builds for homeowners, 
spreading the cost of the purchase over a longer period and providing a legitimate source of 
financing for developments. 
 

19. Should the Government choose to proceed with some of the existing proposals for leasehold 
reform (including Option 1 for valuation and the proposals from the Law Commission to cap 
the number of reviews and to cap rent at a percentage of market value around valuation, and 
its own current proposal to introduce a cap on ground rents for new leases), investing in 
freehold interest in properties will likely be unviable for our members in future. If institutional 
freeholders such as our members were to exit the market, they may be replaced by potentially 
less regulated, less expert and less scrupulous investors. These investors would likely seek 
to make a return through the exploitation of leaseholders and may not be resourced or inclined 
to undertake the vital stewardship role performed by the institutional investor. This will 
ultimately be to the detriment of the leaseholder.   
 
Responses to specific proposals 
 
Strengthening enfranchisement rights (questions 2, 11) 
 

20. We agree that leaseholders should have the right to extend their leases or to enfranchise, and 
are supportive of the proposals made by the Law Commission to make the enfranchisement 
and lease extension process more user-friendly, more transparent and more affordable for the 
leaseholder by reducing transaction costs. 
 

21. Accordingly, we are supportive of the proposal to increase the length of a lease extension to 
c.125 years. As stated above, our members value the long-term (i.e. over 50 years) and 
inflation-linked cashflows that these assets provide and undertake their role as long term 
stewards of the property with integrity and professionalism.  
 

22. We are however concerned about the Law Commission’s proposal to eliminate the ability to 
maintain a ground rent on a flat post-lease extension. As noted in our response to the Ministry 
of Housing, Communities and Local Government’s October 2018 Consultation, a leaseholder 
who presently has a lease with a long remaining term and who is paying a reasonable ground 
rent of a few hundred pounds which increases in line with an inflation index could be forced 
into paying a substantial premium to reduce the ground rent to a peppercorn. By way of 
example, where a leaseholder with 89 years remaining on the lease and who is currently 
paying an RPI linked ground rent of £200 per annum seeks a lease extension, that leaseholder 
will be required to pay £4000 more for that lease extension where it cannot continue to pay 
ground rent following that lease extension.  
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23. If the new lease extension regime does not allow the leaseholder the flexibility to tailor their 
lease extension or conversion to their own personal financial circumstances, these reforms 
will significantly reduce consumer choice and have a detrimental impact on the cost of 
ownership. Those with lower incomes and poor credit ratings would be most disadvantaged 
by this unintended consequence. It is not obvious to us that it is to the benefit of leaseholders 
to have no option but to convert their leasehold in this way.  
 
Entitlement to exercise enfranchisement rights (questions 31, 34, 38, 42, 43)  
 

24. We agree with the Law Commission’s proposal to create a streamlined set of rights and a 
uniform regime for leasehold houses and flats, through replacing the terms ‘house’ and ‘flat’ 
with ‘residential unit.’ 
 

25. We are also supportive of the Law Commission’s proposals to simplify the enfranchisement 
criteria for leaseholders, including the abolition of the requirement for a leaseholder to own the 
premises for two years before the exercise of enfranchisement rights. We believe that this 
time period is arbitrary and should be abolished in the interest of leaseholders. The existing 
qualification criteria based on rent or rateable values should also be removed.  

 
26. On collective enfranchisement, we are supportive of giving a right to participate for 

leaseholders who did not participate in the original collective enfranchisement.  We also 
support the proposed right for leaseholders on a collective enfranchisement to require the 
freeholder to take a sale and leaseback of non-participating leaseholds, on the ground that 
this will significantly reduce the upfront costs to leaseholders to enfranchise. We also support 
the removal of the rule that prohibits leaseholders who own three or more flats in a building 
being qualifying leaseholders for the purposes of a collective enfranchisement agreement.  
 
Exercising enfranchisement rights and minimising transaction costs (Questions 107-125)  
 

27. As noted in our response to the Ministry of Housing, Communities and Local Government’s 
October 2018 Consultation, we are very supportive of the creation of an easy to use online 
calculator. Such a tool will improve the transparency to leaseholders of the options available 
to them, and help them to consider the costs and benefits of keeping a reasonable ground 
rent (and paying a reduced premium upfront) or reducing ground rent to a peppercorn (and 
paying a higher premium upfront). This will enable leaseholders to more easily make decisions 
that fit their own financial circumstances. We believe that a simple calculator could be built 
based on a standardised capitalisation rate, deferment rate and (if relevant) relativity, as well 
as inflation rates which could be periodically reviewed to reflect actual long-term inflation rates.  
 

28. We also recommend the formation of (or designation of this function to) an independent body 
whose role it is to prescribe the rates set out above and determine other relevant valuation 
methodological considerations that might materialise in future.  
 

29. We are also very supportive of the creation of prescribed forms for enfranchisements and 
lease extensions, and the relaxation of stringent notice requirements regarding the delivery of 
those forms. We also support the proposal that the freeholder’s legal costs (for which the 
leaseholder is liable) be subject to a reasonable cap. These measures would manage the 
costs and effort of enfranchisement and lease extensions for leaseholders, and alongside the 
calculator, provide greater transparency and predictability for leaseholders who may be 
interested in enfranchising.  
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Costs to enfranchise (Questions 107-125) 
 

30. We have significant concerns about the Law Commission’s proposals with regards to the 
methodology for the valuation of the freehold, and compensation for freeholders. It a critical 
that the consideration paid to the freeholder reflects the full market value of the freehold 
investment which was acquired legitimately, in an open market. 
 

31. The proposal (Option 1A) to use a ground rent multiplier is highly arbitrary, as it does not 
reflect either the underlying value of the property nor the term of the lease, and therefore does 
not reflect the market value of the freehold. 

 
32. The proposal (Option 1B) to set the price as a percentage of the capital value of the property 

is also problematic. We agree with the Law Commission’s assessment that such an approach 
could increase premiums in some instances and that the level of compensation paid to 
freeholders in some cases would be inflexible and insufficient. 

 
33. It is also notable that both of these proposals (Option 1A and 1B) disproportionately impact 

freeholders that are currently charging lower ground rents, therefore punishing the more 
professional and responsible freeholders, including our members, to a greater degree than 
those less scrupulous freeholders who have created leases with higher ground rents in the 
recent past. We do not believe that this is a fair or reasonable approach. 

 
34. Some of the Law Commission’s proposals to restrict ground rent reviews, including capping 

number of reviews and capping the rent at a percentage of market value, are also 
unreasonable and are likely to generate arbitrary outcomes. These proposals would be 
beneficial to homeowners who have onerous leases, however the issue of onerous leases is 
currently being addressed (more favourably to these homeowners) via other mechanisms. 
These proposals would have the impact of disadvantaging freeholders where a non-onerous 
review is included in a lease with a lower starting ground rent, when compared to a lease with 
a higher but fixed ground rent. 

 
35. As stated above (in reference to the creation of an online calculator) we believe that a simple 

and standardised valuation methodology could be built that prescribes the capitalisation rate, 
deferment rate and (if relevant) relativity, and a periodically updated inflation assumption. 
Provided the rates determined by the relevant body were reasonable and reflected market 
data, this would more accurately reflect the full market value of the freehold investment made 
by freeholders.  

 
36. The proposals set out under Option 1 could materially reduce the premiums payable to 

institutional investors, undermining returns to insurers and pension funds. This could lead to 
higher costs for those wishing to purchase an annuity in future, lower pension entitlements, or 
a greater burden for the employer sponsors of defined benefit schemes. 

 
37. Given the private rental sector represents a significant proportion of the leasehold market, 

such a proposal would also have the unintended impact of favouring one set of property 
investors (private leaseholder investors) over another set of property investors (including 
institutional investors such as our members).   
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38. Such a heavy-handed approach could also damage the UK’s reputation as an attractive 
investment environment that respects property rights and the rule of law. Our members invest 
significant amounts in the UK economy over the long term and, as such, expect any legislative 
changes to be measured and proportionate, balancing the interests of both leaseholder and 
existing freeholders.  
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ABI RESPONSE TO IMPLEMENTING REFORMS TO THE LEASEHOLD SYSTEM IN 
ENGLAND 

November 2018 

 
About the ABI 
 

1. The Association of British Insurers is the voice of the UK’s world leading insurance and long-
term savings industry.  
 

2. A productive, inclusive and thriving sector, we are an industry that provides peace of mind to 
households and businesses across the UK and powers the growth of local and regional 
economies by enabling trade, risk taking, investment and innovation. 
 
Executive Summary 
 

3. We welcome the opportunity to respond to this consultation and are supportive of the 
Government’s goal of making the leasehold system in England fairer and more transparent. 
Many of the proposals contained in the consultation will help to remove onerous terms for 
leaseholders and make the market fairer and simpler for current and future homeowners.  
 

4. We do not condone the steep increases in ground rents faced by some leaseholders and are 
supportive of the Government’s proposed ban on the unjustified use of leasehold in new 
houses.  
 

5. However, we are concerned that some of the proposals are not proportionate to the level of 
harm that exists within the broader leasehold market and that as a result of these proposals 
existing leaseholders could suffer a reduction of consumer choice and suffer higher 
premiums to extend or vary leases.  

 
6. We are also concerned that the proposals may have unintended negative consequences for 

the pensions industry and the UK investment environment and we would urge you to 
reconsider your approach where this is the case. 
 
Insurers and pensions funds are professional and responsible freeholders who provide 
valuable benefits to leaseholders. 
 

7. Insurers and pension funds manage diverse portfolios of secure, long-term investments to 
meet annual payments to the recipients of private pensions (including DB pension scheme 
members and annuitants). Ground rent producing properties are a desirable asset for life 
insurers and defined benefit pension funds to hold as the ground rent provides low-risk, long-
term and inflation-linked cashflows that match the liabilities they have to annuitants and 
pension scheme members in retirement. For insurers, investing in these assets can also 
lower the cost of capital associated with complying with the PRA’s requirements under 
Solvency II. 

 
8. Where firms have invested in these arrangements, the freeholds generally relate to medium 

or high-density dwellings, with shared fabric and common areas. The dwellings in question 
can be existing or new developments. The ground rents paid by leaseholders are typically in 
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the low hundreds of pounds per annum, and the escalation of these ground-rents are 
generally either linked directly to RPI or to an approximate of the expected long-run rate of 
inflation via alternative formulae.  

 
9. Our members are responsible and professional freeholders who undertake their role as long 

term stewards of the property with integrity and professionalism. As a result, the vast 
majority of leaseholders in those properties owned by our members currently have no 
material concerns with their lease, the ground rent or the form of tenure.   

 
10. Introducing a £10 ground rent across all types of residential  properties will, in all likelihood, 

remove institutional freeholders from the sector going forward, as the level of return it will 
deliver will be negligible given the cost of management of the leaseholds (particularly for 
higher complexity and/or density developments).  

 
11. It is the view of the ABI that the government should not be discouraging institutional 

freeholders from owning freeholds on the basis that the presence of institutional freeholders 
in the market drives improved behaviours and leaseholder value in the market.   
 

12. When compared to non-professional freeholders or resident-led management schemes, 
institutional freeholders are more likely to have the capital and capability to respond to 
unforeseen circumstances in a timely manner. Additionally, they are more likely to have the 
ability and leverage to negotiate more favourable terms for insurance and to access 
professional/technical expertise that can be required, particularly for large or complex multi-
unit residential dwellings.  

 
13. Further, unlike resident-led management schemes (which can be cumbersome to operate), 

institutional freeholders can take rapid and decisive action, particularly on critical safety 
measures – again, this is important in large developments where it can be difficult for a large 
number of homeowners to make decisions and agree a course of action in a timely fashion. 

 
14. Furthermore, institutional freeholders can reduce the upfront costs of new builds for 

homeowners, spreading the cost of the purchase over a longer period and providing a 
legitimate source of financing for developments. 

 
15. Finally, we note that if it is no longer viable for our members to own the freehold interest in 

properties, they may be replaced by potentially less regulated, less expert and less 
scrupulous investors. These investors would likely seek to make a return through the 
exploitation of leaseholders and may not be resourced or inclined to undertake the vital 
stewardship role performed by the institutional investor. This will ultimately be to the 
detriment of the leaseholder.   

 
16. We therefore believe that the Government’s work to reform the leasehold sector should 

instead be focused on improving the regulation of the sector through standardising the terms 
and conditions of leases (including the rate of escalation of rents for long-term leases), 
improving disclosure to leasehold buyers and expediting the process of varying leases for 
leaseholders.  

 
17. Insurers are also eager to work alongside other institutional investors to improve standards 

in the sector through developing a code of conduct setting out clearer expectations of the 
behaviour and responsibilities of freeholders and other stakeholders.  
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18. These actions would address the relatively infrequent examples of poor practice within the 

leasehold sector, whilst retaining the benefits of this system of tenure within England. 
 
The creation of a two-tier market could force costs on existing leaseholders  
 

19. A key concern regarding the Government’s current proposals is that they might create a two-
tier market in which the value of the existing four million leasehold properties (including 
those that are not subject to leases that contain onerous terms) are adversely affected as a 
result of being “old-style” leasehold properties. This could make selling or re-mortgaging 
such properties more difficult and may lead to leaseholders having costs forced on them at 
the point of sale or when they re-finance.  

 
20. At present, a leaseholder who has a lease with a long remaining term and who is paying a 

reasonable and predictable ground rent of a few hundred pounds a year is highly unlikely to 
need to pay a premium to a freeholder at the point of sale or re-financing. As a result of the 
current proposals, such a leaseholder could be forced into paying a substantial premium to 
reduce the ground rent to £10 in line with the cap on new houses and flats coming onto the 
market. An RPI-linked ground rent of £200 per annum could be worth c.£5,000 - £10,000 to 
a freeholder, which is a substantial additional cost for many leaseholders to meet. It is not 
obvious to us that it is to the benefit of leaseholders to have no option but to convert their 
leasehold in this way. 

 
21. The ABI is concerned about the inflammatory language being used by some industry 

participants which we believe is unfairly distorting the perception of leasehold. We would 
also urge the Government and other industry participants to exercise caution and nuance in 
their description of the existing leasehold sector in public statements, as the more critical the 
Government’s public comments on leasehold properties, the more likely negative impacts 
will arise in the future for the vast majority of leaseholders that do not face onerous terms. 
For example, mortgage lenders could feel compelled to curtail lending in the leasehold 
market by accounting for the cost of a lease extension premium in their loan-to-value 
thresholds. Whilst mortgage lenders have already curtailed lending on onerous leases 
(which is clearly positive, alongside industry support to convert them), if this is extended to 
the wider market it would have a detrimental impact to a much wider group of leaseholders. 
 
Imposing a £10 cap on ground rents could have a negative impact on the pensions industry 
and savers 
 

22. Whilst some of our members own freehold properties directly, many of our members invest 
in loans secured by freehold properties paying ground rents. These investments are typically 
held over a 50+ year horizon, which makes them suitable for matching pension liabilities. 
These portfolios are supported by long-term ground rent payments from hundreds of 
thousands of leases.  
 

23. Introducing a £10 ground rent cap across all types of residential properties will likely remove 
our members and other institutional investors from the sector going forward. The ABI is 
concerned that the Government may inadvertently reduce the suitable range of UK assets 
available to pension funds at a time when, given accelerating demographic pressures, that 
range needs to be maintained.  
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24. Ultimately, the removal of appropriate assets such as this can undermine returns, or 
increase capital requirements, leading to higher costs for those wishing to purchase an 
annuity in future, lower pension entitlements, or a greater burden for the employer sponsors 
of defined benefit schemes. 
 
The removal of the ability to maintain a non-peppercorn ground rent following a lease 
extension will ultimately result in the premiums for lease extensions being higher for many 
leaseholders             
 

25. We are concerned that the proposal to apply the ground rent cap to leases that are subject 
to a lease extension will ultimately result in the premiums for lease extensions being 
increased as the premium will need to reflect the reduction of the ground rent from the 
contractual level to £10 as well as for the extension of the term. As we note above, the 
additional cost to reduce a typical non-onerous ground rent to a peppercorn can be 
substantial.    

 
26. If the new lease extension regime does not allow the leaseholder the flexibility to tailor their 

lease extension or conversion to their own personal financial circumstances, these reforms 
will significantly reduce consumer choice and have a detrimental impact on the cost of 
ownership. Those with lower incomes and poor credit ratings would be most disadvantaged 
by this unintended consequence.    
 
The case for choice with protections  
 

27. The government’s proposed exception for retirement properties offers a solution to the 
problems described above. The exception offers consumers a choice to pay a modest, 
predictable ground rent rather than a substantial upfront premium, but demands that they are 
properly protected and informed when making that choice. This is deemed to be acceptable 
in the case of retirement builds, which are larger and more complex to manage. 
 

28. This balance of choice and protection is an attractive policy solution for both leaseholders 
and institutional investors to the problem of onerous leases and would not have the same 
adverse consequences as a cap. It should be extended across the market for higher 
density/more complex dwellings and developments, to guard against abuse, retain the 
flexibility of the leasehold model and choice for leaseholders, and protect the interests of the 
recipients of private pensions, as well as the pension funds and insurers that serve them.      
 
Approach to compensating existing investors  
 

29. The Law Commission has recently published a consultation on leaseholder enfranchisement 
reform, ‘Leasehold home ownership: buying your freehold or extending your lease’,  With 
respect to these proposals, we have no objection to the simplification of the current system 
to minimise the transaction costs for leaseholders. However, in order to ensure that the UK 
maintains its reputation as an attractive investment environment that respects property rights 
and the rule of law, the consideration paid to the freeholder needs to reflect the full market 
value of the freehold investment which was acquired legitimately, in an open market. Our 
members invest significant amounts in the UK economy over the long term and we believe 
that is reasonable to expect any legislative changes to be measured and proportionate.  
While we support the government’s efforts to ensure that leaseholders are treated more 
fairly, it is also of vital importance that the UK remains an attractive place to invest. 
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30. The Law Commission is currently consulting on two options, one of which is the introduction 

of a simple formula which is not based on market value. This would have significant 
ramifications for pension funds, which will also have possible knock-on impacts for the 
recipients of private pensions, pension savers and the employers that sponsor pension 
schemes. In that vein, we would like to note our concerns about these proposals and the 
need to balance the interests of all stakeholders and promote fairness and investment 
certainty. 
 

31. We look forward to engaging constructively with the Government on this important issue.  
 
Responses to consultation questions, where relevant 
 

32. Question 13: Are there justifiable reasons why ground rents on newly created leases should 
not be capped as a general rule at a maximum value of £10 per annum, but instead at a 
different financial value?  
X Yes  
☐ No  
If so, please explain (a) what that rate should be and (b) your reasons in support of that 
value. Please provide any evidence to support your reasons.  
 

33. Introducing a £10 ground rent across all types of residential leasehold will in all likelihood 
remove institutional investors from the sector going forward, as the level of returns will be 
negligible given the cost of management of the leaseholds (particularly for higher complexity 
and/or density developments, where residents are more likely to prefer this option). 
 

34. We believe the ownership of freeholds by insurers and pension funds (where the dwellings 
are medium to high density and the ground rents are not egregious or escalating in real 
terms) can provide many benefits for leaseholders which they would not enjoy if their 
freeholder was a non-professional freeholder or if they owned the property through an 
alternative form of ownership, such as commonhold. As such, we do not agree with the 
Government’s view that leaseholders see no material benefits for these ground rent 
payments. 
 

35. Institutional freeholders are also more likely to have the capital and capability to respond to 
unforeseen circumstances and be able to negotiate more favourable terms for insurance and 
access to professional/technical expertise when required. This can manage the risk for 
homeowners and be more cost-effective than commonhold arrangements over the longer 
term. 

 
36. Furthermore, institutional freeholders can reduce the upfront costs of new builds for 

homeowners, and these can provide a legitimate source of financing for developments. 
 

37. The introduction of a maximum value for ground rents may have the effect of creating a two-
tier market in which the existing four million leasehold properties — the vast majority of 
which operate effectively and without onerous terms — are deemed to be blighted by ground 
rent. Under the present proposals, the only way for existing leaseholders to redress that 
imbalance would be to pay a large premium to their landlord to reduce the ground rent to 
£10.  
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38. In order to reduce the potential for splitting the market and in order to maintain consumer 
choice, leasehold purchasers should be offered the choice of either maintaining a 
reasonable ground rent in consideration for a lower purchase price or maintaining a 
peppercorn ground rent at a higher purchase price. Where the purchaser opts to maintain a 
non-peppercorn ground rent, the discount to the purchase price should be calculated in a fair 
and transparent way by an online calculator.  

 
In order to avoid purchasers being unaware of their ongoing payment obligations, the 
government should ensure that conveyancers are required to inform their client of the 
amount of ground rent payable and the review mechanism.  
 
Q16: Do you agree there is a case for making specialist arrangements permitting the 
charging of ground rents above £10 per annum for properties in new build retirement 
developments?  
X Yes  
☐ No  
Please give your reasons.  
 

39. Yes. The exception offers consumers a choice to pay a modest, predictable ground rent 
rather than a substantial upfront premium, but demands that they are properly protected and 
informed when making that choice.  
 

40. This balance of choice and protection is an attractive policy solution to the problem of 
onerous leases for both leaseholders and institutional investors, and would not have the 
same adverse consequences as a cap. It could be extended across the market for higher 
density/more complex dwellings and developments. This will guard against abuse, retain the 
flexibility of the leasehold model and choice for leaseholders, and protect the interests of the 
recipients of private pensioners, and the pension funds and insurers that serve them. 
Further, introducing these reforms for all leasehold flats would mitigate the concerns that we 
have raised in respect of the government’s current proposals.  
 
Q20: Do you agree with the circumstances set out in paragraphs 3.34 to 3.37 in which a 
capped ground rent will apply in replacement leases? ☐ Yes X No 
 

41. As stated above, we do not agree that leases which are subject to a lease extension should 
be subject to the £10 cap as this will ultimately result in the premiums payable in respect of 
lease extensions being unnecessarily increased. 
 

42. The consultation proposals would force the leaseholder to pay for the extinguishing of the 
ground rent at the point of extension, even where the leaseholder would prefer to maintain 
the ground rent and pay a reduced upfront premium. This inflexibility may not suit an 
individual’s circumstances, budget or preferences and, hence, greatly reduce consumer 
choice and could, in turn, have detrimental effects on property values and cost of ownership. 
This impact would be exaggerated for those least able to afford the increased premium and, 
as such, we are strongly of the view that this proposed cap would be very counterproductive. 

 
43. Leaseholders should instead be given a clear and transparent choice to either maintain the 

ground rent at a lower premium or pay an increased premium with the ground rent for the 
remainder of the term being reduced to a peppercorn. Where a leaseholder opts to maintain 
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the ground rent, the discount to the premium should be calculated in a fair, transparent and 
consistent manner using an online calculator.  

 
44. As we note above, ground rent cashflows on existing leases have been used to back 

pension payments directly, and therefore play an important part in the investment portfolios 
that support the UK insurance and pensions industry. The imposition of a cap on ground rent 
for existing leases will ultimately lead to the elimination of ground rent cashflows on these 
leases. This will adversely impact the returns on the investment made by insurers and 
pension funds, which could also negatively impact the recipients of private pensions.  

 
45. Many insurers are active in the retirement lending market, which is a growing market in the 

UK. A key feature of these loans is the “no negative equity guarantee”. If, as a result of the 
imposition of the cap, valuations were to start to take account of ground rents, lenders would 
not only be impacted via increased reserving for the guarantee but this could also result in 
lower lending thresholds on leasehold properties which in turn would reduce the funds that 
could be made available to those in retirement. 

 
Q21: Do you agree there should be no further transitional period after commencement of the 
legislation permitting ground rents above £10 per annum? 
☐ Yes  
X No If not, please explain why 
 

46. As highlighted above, ground rent cashflows on existing leases back pension payments 
directly and play an important part in the investment portfolios that support the UK insurance 
and pensions industry. 
 

47. As the current proposals impact existing leases (and therefore may adversely impact active 
investments made by many of our members), we believe that the proposals which affect 
existing leases (such as the cap on newly extended leases) should have a longer transitional 
period, if they are introduced. We would suggest that a 6-12 month period would be 
appropriate. This will also be for the benefit of leaseholders as it gives them a window to 
extend their lease at a lower premium by maintaining the ground rent.  
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Consultation Question 65. 

9.66 “We would like to hear from any consultees who have made lease extension or freehold 

acquisition claims against the Crown (whether pursuant to the Crown’s undertaking to 

Parliament or its voluntary policy). What has been your experience?  Have you encountered 

any difficulties?” 

Background 

1. 9.63 (4) states: 

where the property, or the area in which it is situated, has a long historic or particular 

association with the Crown.  Does such a phrase have any legal significance? 

2. What is “particular association with the Crown”?  It is such a loose statement that it 

could be anything.  Why was such a loose, undefined statement used and still is being 

proposed? 

 

3. The Crown under 9.63 (4) applies to the Duchy of Lancaster and the Duchy of Cornwall. 

 

4. An excerpt from a recent correspondence from T Crow, LLB, The Solicitor for the 

Affairs of the Duchy of Lancaster, illustrates that the Duchy of Lancaster has no 

interest in this clause. 

“The Duchy (Lancaster) now has very few properties which could be subject to 

leasehold enfranchisement and they are not in any specific geographical 

area.  On the rare occasions when an application to enfranchise is received, the 

Duchy would only claim exemption if the property is of historical 

significance.  In my experience over the last ten years the Duchy has received 

three applications to enfranchise, two were residential properties in Greater 

London and enfranchisement was agreed to and the other was within the 

curtilage of one of the Duchy’s historic buildings and the exemption was 

therefore claimed.” 

 

5. This response is very different from the attitude of the Duchy of Cornwall who 

continue to deny enfranchisement in some geographical areas irrespective of the  
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nature of the property and hence the clause 9.63 (4) therefore pertains only to the 

Duchy of Cornwall. 

 

6. The Duchy of Cornwall claim that the Isles of Scilly has been part of the Duchy since 

the 13th Century.   All recent requests to establish whether the Duchy do really have a 

long association with Scilly i.e. since the formation of the Duchy, have shown that the 

Duchy has no evidence to support its claim.  It is what the Duchy wish us to believe, 

but without providing any documentation for its claim.   

  How the Duchy came to 

“own it” is also not clear.  The records, if any exist are not in the public domain. 

 

7. The Law Officers of the Crown in the 19th Century examined the position of the Isles 

of Scilly on three occasions and in two out of the three occasions did not find in favour 

of the Duchy and only grudgingly did on the 3rd occasions find in favour of the Duchy 

but only after bemoaning the lack of documentary evidence.  The claim of the Duchy 

to the Islands has never been tested in Court or discussed in Parliament.  The Duchy 

has been asked about any records which substantiate their claim to the Islands and 

have stated clearly, they have none.  What can be stated that the claim that the Islands 

has been part of the Duchy since the 13th century simply cannot, in the opinion of the 

Law Officers be substantiated. 

 

8. Please also see the book published by Dr John Kirkhope. 

https://www.amazon.co.uk/Isles-Scilly-Miniature-Commentary-historical-

ebook/dp/B00ILUQR6C/ref=nav ya signin?s=books&ie=UTF8&qid=1509727880&sr=

1-3&keywords=duchy+of+cornwall+john+kirkhope& 

 

9. Perhaps the Law Commission will have greater success in obtaining this evidence?  

This is important, as it is part of the Duchy’s reasoning for its claim for the exempted 

areas. 
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The Properties in the Exempted Areas 

10. What is important about the land and property protection of the Duchy of Cornwall in 

the excluded areas of the Isles of Scilly when NO Royal residences (Palaces and/or 

Royal Parks) or security issues are involved?  The houses in the exempted areas have 

no significant historic interest and most are modern houses with no architectural 

merit.  The actual number of houses with leases greater than 21 years that fall under 

the Leasehold Reform Act is not known but believed to be less than 100 in all of the 

exempted areas.  As the Duchy of Cornwall is also exempt from FOI requests, this 

number will remain unknown. 

 

11. The Isles of Scilly including the exempted areas are protected by Historic England, 

Planning Law, AONB, as a Special Area of Conservation, a Heritage Coast etc and 

therefore the room for any individual or body to “damage” the exempted areas does 

not exist, hence the Duchy of Cornwall does not offer any additional protection to the 

land or property. 

 

12. The cost of maintaining the untenanted land in the Isles of Scilly exempted areas has 

been devolved to the Isles of Scilly Wildlife Trust who rely upon public donations, 

grants and not monies provided by the Duchy to maintain the land. 

 

13. The maintenance of the protected historic features in the exempted areas, such as the 

Garrison Walls and Powder House is carried out by Historic England at their expense 

and not funds provided by the Duchy.  I.e. the tax payer. 

 

14. Royal visits to the islands are welcomed, as it means pot holes in the Duchy roads are 

repaired! 
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History of the Application of Leasehold Law 

15. The Crown was exempt from the 1967 Leasehold Reform Act.  However, a "voluntary" 

undertaking was given to Parliament through a ministerial statement from Mr Fred 

Willey (Secretary of State for Land and Resources) on 31 May 1967: 

 

"The various Crown authorities will agree to enfranchisement and extension of leases 

for qualified leaseholders holding from the Crown on the terms provided for in the 

Leasehold Reform Bill, except that enfranchisement will be refused where the house 

is of special architectural or historic interest or adjoins such houses and is important in 

safeguarding them and their surroundings, or where a house is important to the 

preservation of amenities in such areas as Windsor Great Park. By analogy with local 

authorities, a Crown authority may refuse enfranchisement or extension of the lease 

where the property will shortly be needed by them for redevelopment for public 

purposes, but the Crown Estate Commissioners know of no such cases in which they 

would wish to do this. (our bold emphasis).  

 

16. It seems improbable that anyone could claim that any housing on the Off Islands or on 

St Mary's, including The Garrison, could have been deemed to fall within the exclusion 

contained in the Crown undertaking.  There is also no evidence that the Duchy sought 

to claim that this was the case.  It also seems implicit that The Duchy was to comply 

from a reference located in National Archive 1966 Cabinet Papers indicates in 6(vi) 

"Royal Duchies to be excluded from the statute, but to allow enfranchisement 

voluntarily on the terms applied to freeholders". 

 

17. It should be noted that the above statement/undertaking made no specific reference 

to the Isles of Scilly. 

 

18. Accordingly, following the enactment of the Leasehold Reform Act 1967, the position 

for The Isles of Scilly was that, although the Crown was exempt from the 

enfranchisement legislation, the Crown had agreed to abide by the legislation except  
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"where the house is of special architectural or historic interest or adjoins such houses 

and is important in safeguarding them and their surrounding". 

 

19. On 2 November 1992, during the passage of the Bill that became the 1993 Act, a 

further statement was made to Parliament, this time by Sir George Young.  It was 

materially different to the 1967 Statement.  He stated that, regardless of its  

 

exemption under the Acts, the Crown authorities would, subject to specified 

conditions and exceptions, agree to the enfranchisement or extension of residential 

long leases under the same qualifications and terms which applied by virtue of the 

Leasehold Reform Act 1967 and the Leasehold Reform, Housing and Urban 

Development Act 1993 to lessees held from other landlords. 

 

20. The relevant exception affecting the Isles of Scilly reads:  

(3) (iii) where properties, or the areas in which they are situated, have a long historic 

or particular association. with the Crown. 

(4)  the areas referred to in paragraph 3(iii) include the Off Islands within the Isles of 

Scilly (Si Agnes, Bryher, St Martin's and Tresco), the Garrison on St Marys and parts of 

central Dartmoor.... 

 

21. The 1967 test of "where the house is of special architectural or historic interest or 

adjoins such houses and is important in safeguarding them and their surrounding" had 

been very materially changed.  There appears to have been no consultation about this 

and there was no debate in Parliament about the change.  It is not even clear whether, 

when voting on the Bill, MPs were aware that there had been a material variation to 

the Crown undertakings.  This appears not to have been drawn to their attention by 

Sir George Young.  For the Crown to claim that it was entitled to refuse 

enfranchisement, the Crown no longer had to show that the property was of special 

architectural or historic merit — it now had to show that it or the area in which it was 

situated had "a long, historic or particular association with the Crown".  Moreover, by  
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virtue of paragraph (4) in the case of Isles of Scilly, merely the property's location on 

St Agnes, Bryher, St Martin's or The Garrison meant that it was deemed to have a long, 

historic or particular association with the Crown, regardless of whether it, or the area 

in which it is situated had, as a matter of fact any such association. 

 

22. Thus, by virtue of Sir George Young’s statement to Parliament in 1992, all qualifying 

residents of the relevant parts of Scilly were deprived of and excluded from the 

protection and benefit that they previously enjoyed by virtue of the 1967 statement  

to Parliament.  There was no consultation, debate or discussion.  The "right" that they 

had previously enjoyed by virtue of the 1967 agreement of the Crown to abide by the 

enfranchisement legislation except where the house was "of special architectural or 

historic interest or adjoins such houses and is important in safeguarding them and 

their surrounding" had been summarily removed.  It may be that no one on the islands 

was even aware that a fundamental change was being made. 

 

23. An immediate question arises.  Were the specific areas of Scilly now included because 

they indeed had a "long historic and particular association with the Crown” or was it 

because the Duchy desperately wanted Scilly to be excluded and there were doubts 

as to whether they would otherwise come within the definition in (3) (iii), irrespective 

of the rights or wrongs of it? 

 

24. In 2001, during the passage of the Commonhold and Leasehold Reform Bill, the Crown 

authorities confirmed that they would apply the terms of the 1992 undertaking to the 

provisions of the 1967 Act and the 1993 Act as amended by the Commonhold and 

Leasehold Reform Bill.  A further undertaking was thus given on 11 December 2001 

and this superseded the one given on 2 November 1992.  This was slightly different 

from the undertaking given in 1992 in that, as well as deeming houses on St Agnes, 

Bryher, St Martin's, Tresco and the Garrison on St Mary's in the Isles of Scilly as having 

"a long, historic or particular association with the Crown", houses in the village of  
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Newton St Loe were also included. (near Bath which houses the Duchy's eastern area 

HQ which they purchased in 1946). 

 

25. The undertaking also went on to say that in paragraph (5) "where enfranchisement is 

refused on the grounds set out in paragraphs (2) and (3) but the tenant would 

otherwise qualify for enfranchisement, lease extension or the grant of a new lease by 

analogy with the statutes, the Crown will be prepared to negotiate new leases" 

(5).  However, no detail is provided as to the basis upon which such new leases are to 

be negotiated.  This is particularly relevant in that some long leaseholds do not qualify 

to be able to extend their lease (compliance with the 'low rent test' from the 1967 Act  

 

is still required) but would be able to enfranchise.  When an extended lease is allowed, 

the statute is specific about its terms and the computation of the rent.  It gives no 

guidance where enfranchisement would have been allowed.  How long would the new 

lease be and on what terms?   

 

 

26. It is also understood that, at some point (1992?), there were moves at Duchy head 

office in Buckingham Gate to lobby friendly MPs and, through Farrer’s, to persuade 

the Treasury to extend the bar on enfranchisement across the whole of Scilly.  The 

Treasury seemingly indicated that “the horse had bolted” by virtue of the Duchy 

having spent the past 50 years and more selling off many such freeholds.  It was, 

therefore decided, by way of compromise, that they might 'get away with' the 

exemption on , as no freeholds had been released there. 

 

27.  (now retired) (Department for Communities and Local Government) has 

featured in considerable correspondence on this matter over several years.  In his 

letter of July 30, 2007, he refers to 'negotiations' between Whitehall and The Duchy; 

taking place in 2001 over the revised undertaking. 
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28. During the passage of the 2002 Act, amendments were tabled by Lord Kingsland at 

the Third Reading in the Lords, where he suggested that exemption arrangements 

might 'violate the right to property under the European Convention on Human Rights 

(ECHR).  Lord Falconer gave a triumphantly ineffectual response but in the process he, 

did confirm that discussions had taken place with the Duchy.  (Are these negotiations 

the same as the discussions alluded to by Mr. Fuell and is it likely that no written record 

was taken?)  The full exchange is contained in Hansard Dec 19 November 2001 c 926. 

 

The Position Today 

29. Leaseholders who qualify under the existing legislation are still being denied 

enfranchisement. 

The Duchy do offer lease extensions for 50 years.  However, their website suggests 

100 years, but it is understood that no leaseholders has been able to secure this term. 

“The Duchy does not accept applications to enfranchise in certain specific geographic 

locations and these are recorded in a Ministerial statement as the off-islands and the 

Garrison area of the Isles of Scilly, parts of central Dartmoor and in the village of 

Newton St Loe, near Bath. In the wider Duchy estates, for example Kennington, 

properties are subjected to enfranchisement tests.” 

https://duchyofcornwall.org/leases-and-freeholds.html 

 

30. Lease extensions have been offered for 19 years, which were rejected by the 

leaseholder and the Duchy then offered 30 years.  Why, when the undertaking 

suggests otherwise (50 years or more)? 

 

31. The ground rents applied by the Duchy in many cases far exceed 0.1% of the property 

value.  This 0.1% figure was suggested by the Chief Executive of LEASE, Anthony Essien, 

as not being onerous.  (Housing, Communities and Local Government Committee 10 

Dec. 2018).  Our own ground rent is below this figure. 
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Anecdotal evidence would suggest that Duchy of Cornwall ground rents are of the 

order of 1% and more rather than 0.1%.  Responses to the Law Commission 

leaseholder survey should make this clearer. 

32. For the evaluation of the unique Duchy of Cornwall exemption and whether it is 

indeed appropriate, it would be useful for the Duchy to provide details of ALL the 

leases they hold in the exemption areas.  Attempts to obtain this information have 

been thwarted by the Duchy of Cornwall’s FOI exemption. 

 

33. We purchased our house in 1983 with 76 years lease to run.  At the time we discussed 

with the solicitor (now deceased) the Crown and enfranchisement, but at the time we 

did not qualify as it was not our permanent home.  Since 1996 we have been pursuing 

the Duchy on enfranchisement by correspondence, petitions, the media and tribunal, 

to obtain the right to enfranchise (Search the web and you will find items).  We have  

been denied out right and with various reasons such  

 

 

 

34. Since purchasing the property, we have spent considerable sums on maintaining and 

improving our home.   and to add insult to 

injury, in addition to applying for planning permission, we had to seek the Duchy’s 

consent. 

 

35. Other owners wish to rent their property to the holiday trade in the same way the 

Duchy do with their four properties on the Garrison (see their website). 

https://www.duchyofcornwallholidaycottages.co.uk/destinations/isles-of-scilly 

Under the terms of the leases they require permission and the Duchy charge around 

£1600 pa for 14 weeks permission.  The  
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36. An unanswered question, is why does the Duchy wish to hold on the freeholds?  Is it 

income generation from ground rents or just the fact the Duchy wish to maintain the 

medieval feudal system of leaseholds, whereby we are Prince Charles’s subjects and 

under his control? 

 

37. Houses do become available for sale in the exempted areas, but the Duchy do not 

purchase these, as presumably they prefer to wait until the property becomes theirs 

without any payment.   A few years ago, there was a case where the lease expired, the 

house reverted to the Duchy and is now part of their holiday property portfolio in the 

exempted area. 

 

38. A consequence of the Duchy of Cornwall exemption areas is that it has a negative and 

distorting effect on the local housing market, as those properties in the exempted 

areas are not able to obtain a mainstream mortgage, as most have leases of less than 

80 years and/or ground rents greater than 0.1% of the capital value of the property. 

This means that houses can only be sold for cash, usually to mainland buyers, the very 

thing the Duchy claim would be the result of allowing enfranchisement.  If mortgages 

were available, then the housing market would operate in the normal manner and 

allow local participation. 

39. Another consequence of the exemption is the effect on the local tourist economy.  

Some properties are partly used for holiday letting and leaseholders are reluctant to 

make substantial improvements, as technically their home is not theirs and will 

ultimately be claimed by the Duchy.  If improvements are made, the Duchy raise the 

permission fees to reflect the improved property. 

The Isles of Scilly is almost totally dependent upon tourism and as a niche destination, 

which is expensive to access, providing good accommodation and value for money is 

paramount.  Hence the Duchy exemption is not in the best interests of the Island’s 

economy. 
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40. In the case of the off islands, the Duchy control 100% of each community. There is 

therefore no choice for the householder or consumer.   

 

 

 

Conclusion 

41. The question was posed “Have you encountered any difficulties?”  From the above 

evidence it is clear, very many, including letters not answered, rejection of 

enfranchisement  all hidden by the Duchy’s 

exclusion from FOI requests. 

 

42.  

 

 

 

43. The privilege granted to the Duchy of Cornwall should be rescinded, as it has no place 

in a 21st century democratic society. 

 

44. The privilege granted to the Duchy of Cornwall distorts the local housing market and 

has a detrimental effect on the Island’s economy. 

 

45. From the minutes of the Princes Council in 1982 (provided in the previous 

consultation) .  This 

continues with the Duchy’s involvement in the holiday letting business and its 100% 

control of the off islands’ communities. 

 

46. You have now heard our side of the story. 

In the consultation it says: 

“9.65 We will be discussing with Crown representatives whether the Crown’s position 

would remain the same in respect of a reformed enfranchisement scheme      “ 
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Will we be able to hear the Duchy of Cornwall’s side of the story or will it fall under 

the Royal FOI exclusion? 

 

Summary 

47. If the Crown is not to be bound by any new legalisation, then an undertaking should 

be given to comply, except (Paragraph 9.63). 

 

The undertaking would not apply in the following situations: 

(1) where the relevant property stands on land which is held inalienably; AGREED 

(2) where particular security considerations apply (on the advice of the Royal and 

Diplomatic Protection Group of the Metropolitan Police or other security agencies); 

AGREED 

(3) where the property is in, or intimately connected with, the curtilage of historic 

Royal Parks and Palaces; AGREED 

(4) where the property, or the area in which it is situated, has a long historic or 

particular association with the Crown. DELETE as it is only applicable to the Duchy of 

Cornwall and any individual historic property belonging to the Duchy of Cornwall 

would be covered by (3). 

 

48. Any dispute as to whether a property should be excluded should be subject to an 

independent tribunal/arbitration. 

 

OR alternatively 

 

49. As with Planning Law, the Crown should be bound by any new legislation. 

 

Alan Davis 
 

 
 

 
 

 









































































From: Alice Brown  
Sent: 21 September 2018 19:59 
To: Hopkins, Nicholas  
Subject: Leasehold Enfranchisement Consultation 
  
Dear Professor Hopkins 
  
I am writing to you in regards to your role as Law Commissioner for the leasehold enfranchisement 
consultation, as I am wishing to highlight a concern I have regarding the reform currently underway. 
  
Having read the Consultation Summary Paper called Leasehold home ownership: buying your 
freehold or extending your lease, I was very keen to look for a reference to the qualifying criteria for 
collective enfranchisement, specifically the qualifying criteria that says no more than a 25% limit for 
non-residential (Section 1.62 (4) page 14). 
  
As a first time buyer, my husband and I purchased a 1 bedroom leasehold flat in a building of 5 flats 
and 1 shop from  in 2012.  Two years after buying the flat, all the leaseholders 
looked to purchase the freehold together by collective enfranchisement. As soon as we started we 
found that we could not because the shop on the ground floor was over 25% of the building’s floor 
area. 
  
The reason we are all so keen to purchase the freehold together is because of how the freeholder & 
building manager has acted since we all purchased the building, which is at best sharp practice, 
and at worst I feel against the law.  They withheld repairing major works to the building until after 
the leaseholders purchased their flats so that we had to pay for the major works to be carried out, 
they ignore our correspondence, they will not provide us with service charge budgets, withhold 
service charge reconciliation they owe to the leaseholders, and we do not receive consultation 
notice for work over £250, amongst many other problems. 
  
We feel  has taken, and continues to take, advantage of our weak position (with our lack of 
technical knowledge and financial resources) and inability to challenge their actions by seeking 
recourse to the courts. It is very stressful and unpredictable with their building management and 
service charge bills.  Had my husband and I known what it would have been like to own a leasehold 
flat we would not have bought it. 
  
Reading the Consultation Summary Paper a lot of excellent changes are being proposed; I am very 
concerned that the 5 leaseholders in our building will be blocked from benefiting from 
enfranchisement reform because we will still be blocked by the qualifying criteria of 25% limit for 
non-residential areas. 
  
Please may I ask that the 25% criteria is looked at as part of the current consultation so that we are 
able to collectively enfranchise in the future? 
  
Kind regards 
  
Alice Brown 
 



17	October	2018	

Dear	Sir	/	Madam,		

I	am	writing	my	responses	(Appendix	1)	for	the	Leasehold	Enfranchisement	Reform	
consultation	in	the	hope	that	my	story	assists	in	bringing	about	a	change	to	the	way	
leasehold	ownership	of	property	in	England	is	balanced	so	unfavourably	to	the	
freeholders’	benefit.		

My	husband	and	I	bought	our	leasehold	property	in	2012	as	first	time	buyers.	This	
was	only	possible	with	a	great	deal	of	assistance	from	family	and	because	we	were	
both	still	living	at	home	and	therefore	not	paying	rent.	Had	we	known	then	what	we	
do	now,	then	I	do	not	believe	that	we	would	have	proceeded	with	the	purchase.		

Our	freeholder	and	management	company,	 	is	a	large	national	
corporation	with	vast	resources,	both	financially	and	of	personnel.	We	on	the	other	
hand,	are	five	leaseholders	in	our	building,	all	individuals	with	limited	resources,	
completely	at	the	mercy	of	what	demands	and	decisions	they	impose	on	us.		

The	re-development	of	the	building	we	bought	into	was	done	to	a	sub-standard	(to	
put	it	mildly)	level	and	whilst	on	the	face	of	it,	the	finishes	were	to	a	high	standard	in	
fact,	this	was	merely	a	veneer,	masking	the	major	works	that	 	had	either	
overlooked	or	botched,	only	for	us	to	incur	huge	service	charges	from	the	beginning	
to	pay	for	what	should	have	been	done	before	anyone	moved	in.		

has	taken,	and	continues	to	take,	advantage	of	our	weak	position	and	inability	to	
challenge	their	actions	by	seeking	recourse	to	the	courts.	We	believe	that	they	have	
acted	and	continue	to	act	in	a	manner	that	is	at	best	sharp	practice,	and	at	worst,	
against	the	law,	but	rely	on	the	fact	that	we	cannot	challenge	their	actions.		

We	are	trapped	because	we	do	not	meet	the	requirements	to	purchase	the	freehold	
by	collective	enfranchisement,	nor	the	right	to	manage	(because	there	is	a	shop	on	
the	ground	floor	that	is	above	25%	of	the	building's	floor	area),	and	due	to	the	
onerous	service	charges	(£17,280	over	5.5	years	for	a	411	sq.	foot	flat)	and	repairs	
that	are	forced	upon	us,	it	is	a	difficult	and	stressful	situation	to	own	the	flat	and	
would	be	hard	to	sell	with	such	high	service	charge.	

We	(the	leaseholders	collectively),	simply	do	not	know	where	to	turn,	and	we	
suspect	we	are	not	alone,	and	have	been	following	the	proposed	developments	to	
leasehold	ownership	in	the	hope	that	changes	may	be	made.	Although	we	are	
concerned	that	the	changes	may	not	go	far	enough	or	may	only	help	those	
purchasing	properties	after	changes	to	the	law	are	made.		

I	strongly	hope	the	current	leasehold	reform	will	have	the	collective	
enfranchisement	criteria	broadened	or	revised,	so	that	we	fall	within	any	new	
criteria	so	that	ourselves	and	other	leaseholders	are	able	to	have	the	right	to	
purchase	our	freehold.	This	would	enable	us	to	be	free	from	the	behaviour	of	our	
freeholder.		



I	have	provided	a	summary	in	Appendix	2	of	the	multiple	issues	that	the	ourselves	
and	the	other	leaseholders	in	our	building	have	faced	over	the	past	6	years.	I	
appreciate	that	you	will	be	very	busy,	and	therefore	I	have	tried	to	keep	the	points	
brief,	but	I	would	be	very	happy	to	provide	greater	details	and	examples	of	our	
experience	further	with	you,	should	that	be	of	assistance.		

Kind	regards		

Yours	sincerely		

Alice	Brown		

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	



Appendix	1	–	Reponses	to	Consultation	Questions	45	&	52	
	
Consultation	Question	45	
8.109	We	invite	consultees’	views	on	the	desirability	and	workability	of	creating	a	
discretion	for	the	Tribunal	to	authorise,	in	limited	circumstances,	a	freehold	
acquisition	(whether	individual	or	collective)	where	this	would	not	otherwise	be	
possible	because	the	building	or	part	of	building	concerned	is	not,	or	might	not	be,	
self-contained.	
	
Response:	
Yes,	I	strongly	agree	for	a	Tribunal	to	authorise	freehold	acquisition.	
	
Our	building	is	a	semi	detached	Victorian	building,	with	a	self	contained	shop	to	
the	ground	floor	and	a	separate	side	entrance	leading	to	5	leasehold	flats	above.	
The	building	is	classed	as	a	self-contained	unit.	
	
As	a	self-contained	building	with	a	non-residential	unit	that	exceeds	25%	of	the	
floor	area,	having	a	Tribunal	hear	our	case	to	request	that	the	leaseholders	can	
purchase	the	freehold	would	be	extremely	beneficial.		It	would	provide	flexibility	
in	understanding	that	the	majority	of	our	building	is	residential,	where	the	25%	
limit	stops	us	collectively	enfranchising.	
	
It	would	be	very	beneficial	for	a	Tribunal	to	have	the	ability	to	deem	that	the	5	
flats	are	separate	from	the	ground	floor	shop.			
	
Extending	the	Tribunal’s	discretion	further,	allowing	them	to	remove	the	25%	floor	
area	criteria	where	the	self-contained	building	has	the	majority	residential,	such	as	
in	our	case	would	be	exceedingly	beneficial.	
	
	
Consultation	Question	52	
8.153	We	provisionally	propose	the	continuation	of	the	25%	limit	on	non-residential	
use	in	collective	freehold	acquisition	claims.	
	
Response:	
No,	I	strongly	do	not	agree.			
	
The	continuing	theme	within	the	consultation	document	says	“the	overarching	
aims	of	enabling	enfranchisement	only	of	predominantly	residential	properties.”	
(para.	8.115,	page	190).	
	
Our	building	is	predominantly	residential	with	5	flats	to	1	shop.		Maintaining	the	
25%	non-residential	limit	means	the	above	aim	is	not	met,	as	buildings	such	as	
ours	will	meet	the	consultation’s	aim	in	principle	but	be	omitted	in	practice.	
	
I	have	outlined	in	Appendix	2	below	the	reasons	why	I	and	the	other	leaseholders	
in	our	building	feel	strongly	that	this	limit	needs	to	be	changed.	We	want	to	have	



the	equal	right,	in	line	with	the	majority	of	other	leaseholders	in	England	&	Wales,	
to	collectively	enfranchise.		
	
To	be	excluded	from	buying	the	freehold	condemns	the	5	leaseholders	in	our	
building	to	the	continued	abusive	and	sharp	practices	of	our	freeholder.		
	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	



Appendix	2	

	
1. 	accepted	our	offer	and	then	we	were	guzumped	the	

next	day.	We	bought	a	smaller	flat	in	the	same	building	for	the	same	price	as	
we	had	had	accepted	on	the	larger	flat.		

	
2. During	the	period	between	accepting	our	offer	and	completion	(potentially	

after	we	had	exchanged	contracts)	of	our	flat,	we	understand	that	a	flat	on	
the	floor	below	ours	had	a	large	leak	due	to	heavy	rainfall	and	it	had	to	be	
redecorated.	 	did	not	tell	us	this	had	happened	and	denied	it	when	we	
enquired	after	completion.	

	
3. would	not	claim	on	our	building	insurance	policy	for	major	roof	and	

basement	damp	works,	despite	the	leaseholders	request.	We	believe	that	a	
claim	for	our	building	would	cause	 	premium	rising	across	their	building	
portfolio.	

	
4. The	shop	unit’s	basement	had	sever	damp	and	 	told	us	they	were	going	to	

charge	us	around	£40,000	to	repair	it	18	months	after	we	bought	our	flat,	but	
the	company	renting	the	shop	repaired	it	themselves	claiming	on	their	own	
building	insurance.	We	believe	the	basement	damp	would	have	been	know	
about	by	 	who	had	owned	the	building	for	several	years	before	their	
conversion	in	2012;	it	would	be	highly	likely	they	would	have	had	a	building	
survey	carried	out	when	they	purchased	the	building	and	again	when	they	
chose	to	convert	it,	and	we	believe	they	decided	not	to	remedy	this	problem	
until	after	they	sold	the	leaseholds.		We	know	that	a	building	surveyor	was	
commissioned	to	produce	a	5	year	maintenance	schedule	where	they	would	
have	inspected	the	building.	

	
5. 	carried	out	several	major	and	expensive	repairs	to	the	shop	unit’s	roof	in	

order	to	keep	their	commercial	tenant	happy.	In	contrast	only	cheap	patch	
repairs	were	carried	out	due	to	several	major	roof	leaks	covering	numerous	
years	to	the	residential	area’s	roof.	

	
6. On	one	of	these	occasions,	heavy	rainfall	caused	the	residential	roof	to	leak	

badly,	which	set	off	the	fire	alarms,	sprinkler	system	and	called	the	fire	
brigade	unnecessarily	(who	expressed	annoyance	at	wasting	their	resources).		
Additionally,	our	flat	entrance	door	was	broken	down	as	part	of	the	fire	
brigades	checks	that	no	one	was	injured	inside	and	the	police	were	also	
called	out.		We	understand	that	during	the	fire	brigade	visit	they	cut	a	
padlock	on	the	communal	stairwell’s	fire	door	to	the	outside,	halfway	down	
the	stairwell.		The	padlock	locked	the	fire	door,	blocking	the	entrance	in	case	
the	fire	brigade	needed	to	enter	due	to	a	fire.		The	stairwell	is	the	only	exit	to	
the	building	and	is	the	designated	fire	escape	route	as	part	of	the	buildings	
fire	strategy.		The	fire	door	is	part	of	the	building’s	fire	strategy	so	that	the	
fire	brigade	can	enter	the	building	through	this	entrance	in	an	emergency.		In	



addition,	the	leaseholders	were	charged	for	a	new	fire	door,	as	at	conversion	
in	2012	 	had	not	provided	a	compliant	fire	door.		

	
7. We	understand	that	 award	our	building	works	and	cleaning	contracts	to	

despite	the	statutory	quotes	from	other	companies	often	being	
cheaper.		I	put	forward	a	cleaning	quote	for	a	good	quality	and	cheaper	
provider,	which	was	rejected	for	 		 	had	to	give	a	statutory	reason	
why	they	went	for	the	more	expensive	quote,	which	they	said	was	because	
my	cleaners	would	not	provide	a	package	of	cleaning	services.		I	contacted	
the	company	to	check	if	this	was	the	case,	and	they	said	they	did	offer	a	
package	of	services.		I	believe	 have	a	close	relationship	with	 	and	
give	them	their	building	and	maintenance	contracts	across	their	freehold	
portfolio.	

	
8. I	believe	(although	this	is	speculation	on	my	part),	that	we	do	not	get	sent	

consultation	notices	for	qualifying	building	works	over	£250	per	leaseholder,	
contrary	to	the	law.	We	have	paid	around	£17,280	on	service	charge	over	5.5	
years	and	we	have	only	had	1	consultation	for	qualifying	works	(we	have	
been	sent	one	other	consultation	for	qualifying	works	that	was	later	never	
carried	out).	

	
9. We	are	not	informed	of	any	building	defects.	We	just	receive	large	service	

charge	bills	out	the	blue.	Our	flat	is	only	411	square	feet	/	38.2m2	and	there	
are	no	communal	facilities	other	than	a	communal	stairwell	(not	even	a	lift,)	
to	cause	high	service	charge	bills.		These	very	high	and	unexpected	bills	
makes	budgeting	for	anticipated	works	over	the	coming	year	very	difficult	
and	stressful.			

	
10. carry	out	annual	service	charge	reconciliations	where	they	request	more	

money	from	the	leaseholders,	but	for	the	years	that	they	owe	us	money	they	
have	never	contacted	us.		I	have	just	discovered	this	and	requested	the	last	5	
years’	worth	of	money	we	are	owed.		This	took	6	months	for	them	to	review.		
All	communication	is	very	slow	and	we	feel	like	we	are	being	ignored,	are	not	
important	and	they	employ	tactics	to	avoid	dealing	with	issues.		All	5	
leaseholders	have	complained	about	their	behaviour	and	conduct	over	the	
years	but	these	are	ignored.		E-mails	are	ignored	and	our	repeated	requests	
for	an	annual	meeting	to	update	us	on	general	building	management	and	
service	charge	budgets	are	being	stonewalled.		

	
11. I	have	requested	from	 	the	service	charge	budget	for	the	current	year	since	

February	and	they	still	will	not	provide	the	5	leaseholders	with	it,	however,	
they	are	charging	us	a	further	approx.	£3,540	on	service	charge	for	the	year,	
bringing	the	service	charge	total	over	6.5	years	to	around	£20,820	for	a	flat	
just	larger	than	a	micro	flat.	We	have	no	idea	how	they	intend	to	spend	the	
service	charge.	

	



12. Part	of	our	annual	service	charge	is	a	£100	management	fee	to	 	The	year	
we	purchased	our	flat	we	owned	it	for	one	third	of	the	year;	I	requested	that	
the	management	fee	was	pro-rated	to	reflect	this,	however	 refused	and	
said	they	would	be	charging	the	full	year’s	management	fee.		Again,	we	were	
charged	a	full	year’s	building	insurance	when	we	only	owned	the	flat	126	
days	of	the	year.	
	

13. We	cannot	purchase	the	freehold	by	collective	enfranchisement,	as	we	do	
not	qualify	for	the	enfranchisement	criteria	because	the	shop	on	the	
ground	floor	is	greater	than	the	25%	of	the	building’s	floor	area.		The	
building	is	a	semi-detached	self-contained	unit	with	the	shop	on	the	ground	
floor	and	a	separate	side	entrance	up	to	the	5	flats	above.	We	also	cannot	
exercise	the	right	to	manage	for	the	same	failing	in	meeting	the	25%	floor	
area	criteria.		As	a	result,	with	the	building	defects	causing	high	service	
charges	it	will	be	difficult	to	sell	the	flats	so	we	are	stuck	with	our	
properties	and	our	commitments	to	unknown	and	high	service	charge	bills.	

	
14. The	bathroom	sink	pipe	joint	was	sealed	with	wallpaper	paste,	and	we	only	

discovered	this	after	it	failed	and	caused	a	leak.		At	the	time	of	development,	
they	did	not	use	pipe	joint	sealant	as	would	have	been	expected.		This	is	an	
example	of	the	interiors	appearing	to	be	of	a	high	standard	but,	in	fact	
covering	cheap	workmanship	that	quickly	fails	after	completion.		There	are	
many	other	items	that	have	failed	in	our	flat	due	to	similar	short	cuts	being	
made	by	 	
	

15. We	strongly	believe	that	 are	not	acting	in	our	best	interests	and	
considering	how	our	money	should	be	best	spent.		The	common	areas	are	
meant	to	be	cleaned	every	week,	but	for	one	month	the	cleaner	did	not	turn	
up.		The	cleaning	company	did	not	send	a	replacement,	and	 	did	not	ask	for	
a	refund	for	the	month	without	the	services	of	a	cleaner.		The	leaseholders	
pay	for	the	cleaners	and	 did	not	request	a	refund.	We	have	no	way	in	
which	to	get	redress	and	again	find	ourselves	powerless.	

	
16. There	is	a	5-year	maintenance	schedule	that	 	commissioned	to	keep	the	

building	in	repair.		They	are	not	carrying	out	the	tasks	on	the	maintenance	
schedule	and	we	are	concerned	that	continued	lack	of	maintenance	will	
result	in	large	costs	in	the	future	because	of	neglect	and	delays.		For	the	past	
18	months	we	believe	that	no-one	has	been	involved	in	managing	and	
monitoring	the	building	maintenance	works.		The	leaseholders	cannot	make	

carry	out	the	work.		I	have	asked	for	over	a	year	how	the	maintenance	
works	are	going	and	can	we	schedule	a	‘phone	call	to	discuss	and	they	will	
either	ignore	me	or	say	that	they	do	not	know	what	is	happening	and	will	
have	to	find	out,	which	is	a	regular	deflecting	tactic	used.	The	5	leaseholders	
do	not	have	the	experience	or	money	to	address	this	in	a	court.	

	
17. The	main	front	entrance	door	that	was	installed	during	the	conversion	in	

2012	had	an	inadequate	lock.		One	of	the	leaseholders	reported	it	to 	





21. In	2012	scaffolding	was	erected	on	our	side	of	the	building	and	left	unused	
for	12	months.		We	requested	that	it	was	removed,	as	it	was	not	being	used	
and	there	was	no	one	on	site.		 	ignored	this	and	around	12	months	after	it	
was	originally	erected,	a	burglar	used	the	scaffolding	to	climb	up	the	building	
and	onto	the	roof	and	attempted	to	steal	the	lead	flashing	on	the	roof.		They	
were	unsuccessful	in	taking	the	lead,	however	they	did	displace	it,	so	the	next	
time	it	rained	heavily	a	large	leak	came	into	our	flat.		 	did	not	get	the	
contractor	in	to	fix	the	roof	and	curb	the	leaking;	we	arranged	this	ourselves	
with	the	building	contractor	who	had	left	the	scaffolding	there.	We	paid	for	
the	internal	repairs	from	the	leak	caused	by	 	lack	of	care.		The	scaffolding	
was	security	risk	and	an	open	invitation	for	a	burglar	to	enter	the	flats	and	
access	the	rear	of	the	building.		



Dear Sir / Madam 
 
I attended your Enfranchisement Consultation Event on the 27th November last 
year which was very helpful and interesting.  At the meeting it was discussed 
that the Right to Manage may have the 75% non-residential criteria removed and 
the collective enfranchisement will likely keep the 75% criteria. 
 
I have previously written a submission for the current consultation, however 
following the event I would like to provide an additional section in my 
submission, that I have set out below and ask that it is added to my submission: 
 
We continue to experience the sharpest of practices from our Freeholder, 

 we have had burglaries to our building, the police and fire 
brigade smashing in our front door, major roof leaks and fire escapes routes 
locked for years, that were all directly caused by our Freeholder's negligence and 
lack of interest to properly manage our building. 
 
As first time buyers we feel like we have gone through great turmoil following 
the purchase of our flat and all we want is a secure place to call home. On top of 
these problems, we are charged tens of thousands of pounds in service charge 
for a flat only 411 sq feet with no communal facilities to maintain.  Our 
Freeholder keeps sending large service charge bills, and not carrying out the 
work they charge for, so the building is degrading, and then refusing to return 
our money at the end of the year or tell us what they need the money for.  I have 
contacted them about 30 times in the past year to ask for an explanation and 
details and they do not reply. 
 
It is financially very stressful, as well as distressing to go though, and we request 
that the 75% criteria to collectively enfranchise be completely removed, so that 
we can have this huge weight removed from us. 
 
At the meeting it was discussed that if the 75% was changed to another 
percentage, this would not remove the problem and that there will always be 
some people cut off. Removing the criteria altogether would solve this. 
 
I submit that suggested alternatives include: 
 

• Primarily, remove the 75% criteria all together. 
 

• A collective enfranchisement tribunal could be established to rule on a 
case by case basis? 

 
• The 75% is based on floor area, but it could be based on another measure, 

for example: 
 Number of units that are residential to commercial; 
 Value of residential / commercial units; or 
 Ground rent or service charge proportions. 
 



• Allow us to buy the freehold of our flats and common areas, and leave the 
shop freehold with the Freeholder, or lease it back to the freeholder. 

 
 
If the communal corridors were included into the definition of residential space 
we would still not meet the 75% floor area criteria as the shop below us has a 
large basement store which is our problem.   
 
 
Professor Hopkins said at the meeting that this was a once in a generation 
opportunity, and I am worried that we will be left out of any changes and remain 
in our situation. 
 
Therefore I ask that our above proposals and situation are taken into 
consideration as part of the consultation process. 
 
Please let me know if you would like to discuss further. 
 
Yours sincerely 
 
Alice Brown 



Response to the Law Commission`s  Consultation Paper 238 “Leasehold home ownership buying 
your freehold or extending your lease”

1. This response supports the proposals to reduce the premium and costs associated with buying 
freeholds collectively (“Collective Enfranchisement”).In that context, this response concentrates  
on Chapters 10-15 of the consultation paper which deal with collective enfranchisement and 
address process, disputes resolution, professional costs and in particular valuation. 

2. To make the collective enfranchisement process effective,there must be a much simpler  
calculation of value understandable to leaseholders,who are not chartered surveyors or 
lawyers.Leaseholders regard exercising their rights to buy their freehold as the best way to 
protect themselves against bad and unscrupulous management.However,they are put off by 
the complicated process,the uncertainty and the extent of the costs involved.

3. In that context,Parliament should pass the Leasehold Reform Bill 2017-2019 without delay. 
Politicians have to confront the unscrupulous marketing of ground rents along with the money 
making by managing agents,lawyers and surveyors.Unless this is done, tensions between 
freeholders and leaseholders will escalate making the stress and worry already present even 
worse.

VALUATION (Schedule 6 of the Leasehold Reform,Housing and Urban Development Act 
1993 as amended by the Commonhold and Leasehold Reform Act 2002 (“the 1993 Act”) 

 Chapter 14 of the Consultation Paper 

4. As is said above, the key to a cost effective and sensible collective enfranchisement regime is 
to change and simplify the valuation formula.At present, a freeholder can demand an excessive 
premium not only by maximising the term and reversion calculation but also by claiming 
additional but speculative compensation.

5. The premium will often be inflated by including substantial marriage,hope and/or development 
values. There is even a value put on releasing  “onerous covenants”  in anticipation of  
leaseholders  granting  themselves 999 leases after paying a premium for the freehold!.

6. The consultation paper recognises that there is real potential for premiums to be demanded 
that are100 times yearly ground rents (e.g. £60,000 for yearly ground rents totalling £600.)  
Paying for professional costs, including the freeholders non-litigation costs, makes 
enfranchisement prohibitively expensive. Leaseholders may also find themselves forced to pay 
excessive premiums rather than face an uncertain but expensive application to the First Tier 
Tribunal. 

7. This explains why there has been relatively little take up of collective enfranchisement in spite 
of there being approximately 6.6 million leaseholders in the UK  especially where there is 
evidence of increasing aggressive practices by some property companies.

8. The consultation paper`s  Valuation proposals in Chapter 15 are examined in the Appendix 
attached.

PROFESSIONAL COSTS 

Chapter 13 of the Consultation Paper

9. The complexity of the valuation calculation and the processes involved results in 
solicitors,barristers, chartered surveyors and managing agents (“professionals”) recognising that 
there is a lucrative revenue stream that flows from leaseholders desperate to own their freehold.



10. Lesses professional costs

    The following legal and surveyor costs will be involved

       (a) Settling participation agreements
       (b) Forming a nominee company limited by guarantee
       (c) Obtaining surveyors reports   
       (d) Obtaining surveyors advice on counter notice premiums.
       (e) Serving notices under the 1993 Act
       (f)  Negotiations between surveyors
       (g) Advice from solicitors (hourly rates) 
       (h) First tier tribunals (expert evidence and advocacy rates)
       (i)  Conveyance to transfer freehold
       (j)  Individual lessee’s legal costs if property is mortgaged
       (k) Consideration of imposed restrictive covenants on freehold.

11. Individual lessee’s need to take their own legal advice on the terms of items (a).(b)+(j).

12. Freeholders Professional Costs

Leaseholders are responsible for the freeholders non-litigation costs for collective  
enfranchisement.Freeholders have solicitors who are experienced in the enfranchisement process 
and in first tier tribunal procedures. Understandably,they will be expensive (£275-£300 per hour) 
and there is no incentive to minimise costs, as the leaseholders are paying.

13.Leaseholders should not  therefore have to pay any of the freeholders professional costs.A 
simplified valuation calculation will also reduce professional costs even further so that collective 
enfranchisement in future will not become daunting for the average leaseholder as it is now.
        
PROCESS and DISPUTES RESOLUTION 

Chapters 10-13 of the Consultation Paper

14. The form of a notice of claim and a counter notice should have been prescribed as provided for 
under the 1993 Act.

In that context 

(a) the proposals in Chapter 11 in the consultation paper are supported as are
(b) the proposals in Chapter12 for streamlining the disputes resolution process. 

(c) Additionally any notice by the leaseholder that contains an error should only be invalid if it is 
truly and demonstrably detrimental to the freeholder`s interests. 

CONCLUSION 

 The valuation calculation must be changed now without delay. The Private Members Bill should be 
passed by Parliament for the introduction of simplified formulae early next year. 

The added benefit will be that the speculative practices in auctioning ground rents between 
property companies will cease.It will also halt existing practices by freeholders of using service 
charges and major works programmes to extract substantial sums from leaseholders upfront   
sometimes years before actual spend.



From: atropos_uk   
Sent: 20 September 2018 08:11 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold survey comments 
 
Dear Sir/Madam, 
 
I own my leasehold house and would dearly love to purchase, at a reasonable rate, the freehold.  My 
house was built in 1985, I purchased through a mortgage in 1990, subsequently paying this off.  The 
lease originally was beyond my purchasing power and now I find that it still is.   
The lease of 99 years has fallen below the 66 years, which makes my house almost impossible to 
sell.  If I try to sell it would mean I would have to drop the price and hope for a cash buyer, from 
what I understand, a mortgage wouldn't be available.  To purchase more years on the lease is 
outrageously expensive and I have to ask permission from other owners to allow my purchase, 
which I find extraordinary and decisive.   
I would happily pay a reasonable amount for the freehold and hope that you can resolve this matter, 
by making the process affordable and straightforward. 
 
Your faithfully 
 
Amanda Murphy  
 

 
  

 
 

 
 



From: A5   
Sent: 25 September 2018 08:52 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Lease Extension Costs 
 
Dear Sir/Madam, 
 
I asked my freeholder to extend my lease by an additional 90 years at peppercorn rent (1993 Lease 
Reform Act). My freeholder asked for £25,000 and told me this was good value. 
 
I instructed a surveyor who did the usual calculations and said the cost should be £6,600. My 
surveyor says that freeholders can ask for these ridiculous amounts but it is illegal for leaseholders 
to do this. The freeholder eventually agreed to £6,600.  
 
Its not right that freeholders can do this. There should be some percentage limit on how ridiculous 
the amount the freeholder can for ask without some kind of fine imposed on them. It took longer to 
negotiate down to £6,600. The whole process tool 12 months. Too long. 
 
Also the freeholder asked for a ridiculous amount for their solicitor which I had to pay - £1500! Just 
to sign a bit of paper.  
I also had to pay for the freeholders surveyor too! 
 
I know there is the first tier tribunal etc, but leaseholders should not have to use them in the first 
place for greedy freeholders. 
 
Kind Regards 
 
Amarjit 
 



From: A5   
Sent: 25 September 2018 08:28 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Lease Extension 
 
Dear Sir/Madam, 
 
I would like to kindly suggest that freeholders must contact their leaseholders in writing 
when the lease length is approaching 80 years to give leaseholders an opportunity to extend 
their leases.  
 
As you are aware when the length of a lease drops below 80 years, the cost to extend this 
lease greatly increases.  
 
Most leaseholders are not aware of this and mortgage companies will not lend when a lease 
drops below 80 years. In fact some mortgage companies put the limit at 85 years. 
 
I would like to suggest that freeholders inform leaseholders when the lease is at 85 years. 
Freeholders must state that getting a lease extension when the lease is below 80 years will 
by much more expensive and that banks may not allow remortgaging and it may prove more 
difficult to sell the property. 
 
Freeholders MUST state in the same letter that leaseholders should seek independent 
advice from a chartered surveyor on the cost of a lease extension and a solicitor to 
NEGOTIATE the lease extension with the freeholder's solicitor. 
 
I say this as from my experience freeholders suggest ridiculous lease extension costs and 
terms. 
 
Furthermore freeholders must inform leaseholders of this every year from 85 years down to 
80 years in case the leaseholder does not get the letter. This just involves sending the same 
standard letter from the freeholder!! 
 
Finally in that letter freeholders must state that leaseholders are able to use the 1993 
Leasehold Reform Act to add 90 years onto the current lease length at peppercorn rent. For 
example if the current lease was 85 years, then the lease can be extended to 175 years at 
zero ground rent.  
 
Finally, some kind of fine if freeholders fail to send letters. 
 
Thank you for reading my email. 
 
Kind regards 
 
Amarjit 
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Leasehold home ownership: Buying your freehold or extending your lease 

Anchor Hanover submission 

……………………………………………………………………………………………… 

Question 1 

We are not aware of any specific considerations where a reformed enfranchisement 
regime should treat particular issues differently in England and Wales. 

Question 2  

Anchor Hanover is in support of a uniform right to a lease extension for leaseholders 
of both flats and houses as proposed. 

A 90 year lease extension is considered sufficient. Solicitor’s acting on behalf of 
purchasers will generally advise that leases with a term of less than 70 years 
remaining are extended (many mortgage lenders will not lend on leasehold 
properties with terms of less than 70 years). For this reason many leases are 
extended during the re-sales process. Even where a lease only has a 50 or 60 year 
term remaining, the addition of a new 90 year term will still result in an overall term of  
140 to 150 years. Many properties on new developments are sold on 125 year 
leases which are attractive to purchasers. It is often the case that leaseholders of 
retirement properties will request a lease extension for less than 90 years (often 
wishing to extend the term back to the original 99 years). 

We have no particular views in relation to which points the Landlord should be able 
to reclaim possession for the purpose of re-development. 

Question 3  

Offering tailored lease extensions would be overly complicated and could be to the 
detriment of leaseholders in the long-term. For example, including an ongoing rent 
instead of a premium within the lease could eventually be financially onerous. The 
right should be limited to an extended term (for a premium) at a nominal ground rent 

Question 4  

We agree with the proposal that a leaseholder should be entitled to extend the lease 
of the whole of the premises, whether or not the entirety falls within the curtilage of 
the building. We also agree that Landlords should be able to propose that other land 
be included within a lease extension. There should be no power for Landlords to 
argue that parts of the premises let under the existing lease should be excluded. 

Question 5  

Response – we agree with the proposal that a lease extension should automatically 
be subject to any mortgage over the existing lease and should bind the landlord’s 
mortgage. 

Question 6  



Response – we agree with proposal that where common parts of a building are 
owned and managed by a third party the lease extension should be on identical 
terms to existing lease, save where either party elects to include terms drawn from a 
prescribed list of non-contentious modernisations. 

Question  

We are of the view that voluntary lease extensions do not create significant 
problems. Prohibiting voluntary lease extensions would reduce consumer choice. 
Often leaseholders prefer the voluntary extension process on the basis that it is 
quicker and easier and can also be more cost effective. The reforms should serve to 
make the statutory process easier and more transparent but the choice of a 
voluntary process should not be removed. 

Question 8  

Our view is that a leaseholder of a house who extends their lease should not be 
precluded from enfranchising in the future 

Question 9 – to what extent would uniform right for both leaseholders of 
houses and flats to extend their lease increase likliehood of future lease 
extensions on houses. 

Creating a uniform right for leaseholders of houses and flats would have a beneficial 
impact. It is considered that leaseholders of houses choosing to extend their lease 
would increase as this would be a more attractive proposition. Whilst the level of 
increase is difficult to predict, this approach would be fair as it would place 
leaseholders of both houses and flats on an equitable footing.  

Question 11 – question whether leaseholders should have the optionof 
extending their lease without changing the ground rent or extinguishing the 
ground rent without extending the term. 

Offering leaseholders the option of extending their lease without changing the 
ground rent or extinguishing the ground rent without extending the term would be 
overly complex. This would cause complications both in terms of managing the 
process and could result in a variety of arrangements being in place on one housing 
development, which would be likely to cause operational difficulties in the future. 

Question 12  

At retirement developments it is important that all leases are held on substantially the 
same terms in order that all leaseholders have equal rights and responsibilities. 
Where the development is owned and managed by the Landlord our view is that any 
change in existing lease terms should be limited to those which are agreed by both 
parties. 

Question 13 

We agree with the proposals outlined. 

Question 15 



The freehold should be acquired on rights contained in the existing lease, with any 
changes being limited to those which are agreed by both parties. 

Question 16 

We support the proposal that the rights and obligations in respect of retained land 
reflect those set out in the Leaseholder’s existing lease. 

Question 17 

We agree with this proposal. We also agree that any unpaid sums due from a 
Leaseholder who has acquired the freehold should be capable of being charged 
against this. 

Question 18 

We agree that where the existing lease does not contain rights and obligations in 
respect of retained land the Leaseholder should acquire the freehold subject to terms 
within a prescribed list of appropriate covenants. 

Question 19 

We do not believe that voluntary enfranchisements cause significant problems. 
Prohibiting this would reduce consumer choice. Often leaseholders prefer the 
voluntary process on the basis that it is quicker and easier and can also be more 
cost effective. The reforms should serve to make the statutory process easier and 
more transparent but the choice of a voluntary process should not be removed. 

Question 38 

On the basis of the proposals put forward, we would support term ‘residential unit’ to 
be used for both houses and flats. We are in agreement that business leases should 
be excluded from enfranchisement rights. 

Question 39 

We agree that a leaseholder should have a lease which exceeds 21 years in order to 
qualify for enfranchisement rights. 

Question 40 

It is agreed that the current legal position where concurrent long leases between the 
same Landlord and Leaseholder are treated as if they were a single long lease 
should remain. We also agree that the current legal position in respect of 
renewals/statutory continuations should be treated as long leases. 

Question 41 

We agree that the qualifying criteria for enfranchisement rights based on financial 
limits should be removed. 

Question 42 

We support the proposal to remove the requirement that a Leaseholder must have 
owned the premises for two years before being eligible to enfranchise. 



Question 43 

We agree with the proposal that the right of individual freehold acquisition should be 
available based on the criteria described. 

Question 44 

We support the proposal that the premises which may be subject of a freehold 
acquisition claim should be identified in line with the 1993 Act. We also support the 
proposal for the building can be defined as a built structure. 

Question 45 

We do not believe that the Tribunal should have any jurisdiction to authorise a 
freehold acquisition where this would not otherwise be possible. This would only 
serve to add opacity to the legislation. 

Question 46 

We support the proposal to apply a maximum percentage limit to non-residential use 
to 25% of the internal floor area. 

Question 47 

It is agreed that the current requirement that for a collective enfranchisement there 
must be minimum of two or more flats held by qualifying tenants should be 
maintained. 

Question 48 

We agree the current requirement for collective enfranchisement that at least two-
thirds of flats in the premises must be held on long leases should be maintained. 

Question 49 

We agree that at least half of the total number of residential units to be acquired 
must participate in a collective freehold application. 

Question 50 

We agree that the right to a collective enfranchisement claim should be able to be 
made by one leaseholder, where there are only two residential units in a building. 

Question 51 

We support the removal of the prohibition on leaseholders of three or more flats 
being qualifying tenants on the basis that at least half the total number of residential 
units must participate in a collective freehold application. 

Question 52 

We agree that the continuation of the 25% limit on non-residential use in collective 
freehold acquisition claims should remain. 

 



Question 53 

We agree that the exceptions from collective freehold acquisition claims for resident 
landlords and operational railway tracks should remain. 

Question 54 

We agree that the collective freehold acquisition of an estate should correspond to 
those for the collective freehold acquisition of a single building –i.e. that providing the 
estate comprises at least half of qualifying leaseholders who will participate an 
application could be made. 

Question 55 

We would support the proposal on a 50% basis, regardless of numbers in a block. 

Question 56 

We support the view that the 25% non-residential limit should apply to a two-unit 
building as it does any other. 

Question 57 

It is not considered that the ability of a head lessee to acquire the freehold of a block 
of flats would pose any more of an issue than the current reality. 

Question 58 

In our view, it is not necessary to restrict the enfranchisement rights of commercial 
investors further than the current law does. 

Question 59 

We do not have any specific examples of the enfranchisement process being slowed 
down, or having prevented claims. However, the current enfranchisement process is 
complex, particularly in terms of the valuation method and is not easy for 
Leaseholders to navigate. 

Question 60 

We are not able to provide evidence as to the likely effect of further restrictions on 
commercial leaseholders to enfranchise. 

Question 61 

We support the proposal that shared ownership leaseholders should be entitled to a 
lease extension which is the same length as that available to any other leaseholder. 
It is also agree that the terms of the lease extension should replicate any terms of 
the existing lease which relate to its shared ownership nature. We are of the view 
that it would be reasonable to calculate the percentage of the premium payable to 
the percentage share of ownership available to the leaseholder to purchase.  

 

 



Question 62 

It is not considered that the requirements for a collective freehold acquisition claim 
should be relaxed where the development includes residential units let on shared 
ownership leases. 

Question 63 

We support the proposal for new shared ownership leases to comply with particular 
statutory criteria in order to be exempt from rights of freehold acquisition. However, 
this will need to make provision for leases on developments where properties are 
intended to always remain as affordable housing. For example, many of our shared 
ownership estates have a maximum equity percentage available to purchase of 75% 
in order to ensure that the properties are always available to purchase at below the 
full market value (the rent is zero once a maximum of 75% is purchased). 

Question 68 

Leaseholders of shared ownership leases, which cap the maximum percentage 
available to purchase, have been offered lease extensions on a voluntary basis. 
Lease extensions are offered on the same terms as the existing lease for an 
additional term of 90 years on top of the remaining term. 

Question 69 

Providing a statutory ability for leaseholders of shared ownership properties to 
extend their leases will benefit those who may not be in a position to staircase to 
100% equity or who are prohibited from doing so under the terms of their lease. It is 
not considered that this would deter Registered Providers from developing shared 
ownership schemes. This would add to the value of individual properties as the 
leases were extended. 

Question 70 

We agree with the proposal that a single procedure should apply to all 
enfranchisement rights. 

Question 71 

We agree with the proposal that a single set of prescribed forms be introduced for 
bring and responding to enfranchisement claims. 

Question 72 

We agree with the proposals relating to the signing of the enfranchisement notices 
and that a statement of truth should be included in the Claim Notice. 

Question 73 

We are in agreement with the proposals relating to the serving of an Information 
Notice and liability of costs in the event of failure to respond (providing it is evident 
this has been deliberate). 

Question 74 



We agree to the proposal in respect of the content of the Claim Notices. If feasible, 
we would support a single prescribed claim form to apply to all enfranchisement 
claims. 

Question 75 

Our view is that leaseholders seeking to bring a collective freehold acquisition should 
be required to serve notices on other leaseholders inviting their participation. 

Question 76 

We agree that the service of a Claim Notice should not create a statutory contract. 

Question 77 

We agree with the proposals relating to the content of the Response Notice. 

Question 78 

We agree with the proposals relating to the serving of enfranchisement claims on the 
landlord. 

Question 79 

We agree with the proposals relating to how a notice should be deemed served and 
the application to the Tribunal for an order to proceed with the claim. 

Question 80 

We agree with the proposals relating to the process to be followed in confirming the 
status of the landlord prior to serving the Claim Notice. 

Question 81 

We agree with the proposal that a Landlord who fails to serve a Response Notice 
within the prescribed period should no longer be required to transfer their freehold 
interest/grant a lease extension upon the terms set out in the Claim Notice. 

Question 82 

We agree with the proposals relating to the serving of copies of the Claim Notice 
upon intermediate leaseholders/third parties. We also agree with the proposal 
relating to claims on the part of the intermediate landlord for losses arising. 

Question 83 

We are of the view that a Landlord should be entitled to apply to the Tribunal for an 
order setting aside a determination of an enfranchisement claim which has been 
made in their absence. The criteria should be limited to circumstances where it can 
reasonably be demonstrated that the Landlord did not receive the claim or could not 
have reasonably responded to this within the required timeframe. 

 

Question 84 



We support the proposal that detailed conveyancing regulations would not need to 
be made in general. 

Question 85 

We agree with the proposed timescales for the serving of a Response Notice, 
serving of the Claim Notice on intermediate’s/third parties and for applying to the 
Tribunal. 

Question 86 

We agree with the proposals relating to a claim being deemed withdrawn and the 
striking out of notices. 

Question 87 

We agree with the proposals relating to the assignment of the Claim Notice and the 
serving of documents on the assignor until the sale has completed. 

Question 94 

We agree with the proposal that all matters relating to the resolution of 
enfranchisement disputes and issues should be determined by the Tribunal. 

Question 99 

We are of the opinion that it is reasonable that leaseholders should be required to 
meet the Landlord’s reasonable costs in dealing with the application. 

A capped cost is considered more reasonable as it provides flexibility dependent 
upon the level of non-litigation costs incurred by the landlord. However, it would be 
important to ensure the cap was set at a reasonable level linked to inflationary 
increases. 

Question 100 

The proposal that where an enfranchisement claim fails, is withdrawn or struck out, 
leaseholders should be liable to pay a percentage of the non-litigation costs which 
would have been incurred is supported. It is also agreed that these should vary 
dependent upon the stage reached. 

Question 101 

We agree that the landlord should have the right to seek security for their non-
litigation costs. 

Question 102 

We agree that the landlord should have the right to apply to the Tribunal for an order 
prohibiting named leaseholders from serving a further notice without permission of 
the Tribunal. 

 

Question 104 



We agree that the Tribunal’s power to order one party to pay litigation costs of 
another should not be extended. 

Question 107 

We would support the 9(1) valuation methodology being replaced with a simplified 
method. This could be calculated by reference to the capital value, council tax 
banding and location. 

Question 108 

If the valuation methodology described under 107 was applied, it would not be 
considered necessary to adopt a separate valuation regime for low value 
enfranchisements. 

Question 115 

We are of the view that it would be reasonable that for the purpose of making the 
claim, the valuation would be based on the assumption that the property had been 
maintained and repaired in accordance with the terms of the lease. 

Question 126 

We agree that a landlord who has conduct of an enfranchisement claim should be 
under a statutory duty to act with reasonable care and skill and in good faith, in 
respect of the interests of other landlords. 



From: Andrea Manzini 
Sent: 20 September 2018 17:44 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Law Commission consultation on leasehold home ownership - my comments 

To whom it may concern 

I must admit I am broadly disappointed with this consultation paper. I feel leaseholders had 
generally greater expectations, particularly in relation to redresses and remedies for leases including 
unacceptable and unfair onerous-ground-rent clauses. 

The paper emphasises the importance of protecting the human rights of freeholders and doesn't 
mention (at least not that I could read anywhere) the human rights of those people that have 
invested all their savings to buy flats and houses only to become trapped in properties that may 
struggle to sell because of those onerous clauses. 

Anyway, I would like to comment on chapter 15 and more specifically on valuation methods and 
enfranchisement premiums. 

I think at least in this context the Law Commission main goal should be to recommend a method 
that provides certainty and excludes any estimates, capitalised rates and experts' inputs in any 
calculations. 

To this extent I think that the most fair and reasonable proposal should be as follows: the premium 
should be determined by the greater of: a) 1% of the price paid to buy the lease of the property and 
b) 10 times the ground rent. With regards to b) if there is any escalating ground rent (whether
doubling up or RPI linked or pegged to any other factors or index) the relevant figure for the
calculation should be 10 times the ground rent multiplied by 1.25

The above should  essentially ensure that more expensive properties (at the time of purchase!) with 
low or nil ground rent do not end up paying a lower premium than low value properties with 
escalating ground rent. 

Thank you and kind regards, 

Andrea Silvio Giuseppe Manzini 









From: Angela Chipman   
Sent: 20 September 2018 08:17 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold consultation 
 
Dear Sir/Madam, 
The proposal regarding enfranchisement values should be given priority consideration. 
As an example , we have recently purchased a leasehold house for £231000 with a ground rent of 
£50 per annum. 
A multiple of 10 times ground rent would be a manageable £500 but 10% would be impossible at 
over £23000. 
Also, I support fully removing the 2 year waiting period from purchase. 
Kind Regards Angela Whitehead 
 



From: Anon   
Sent: 07 January 2019 23:50 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: RE: Consultation on leasehold enfranchisement reform 
 
To Whom It May Concern, 
 
As a victim of the ground rent scandal I am deeply distraught over this issue, which is having an 
increasingly negative impact on my personal and professional life, and wish therefore to maintain 
a high degree of privacy.  
I may be contacted at this email address if further information is needed.   
 
 
The consultation is not written in plain English and is far too complicated for laypeople to 
complete, especially people who have already been deceived by legalese over the "purchase" of 
their property.   
 
The most important points for reform are: 

• There should be zero ground rent. A peppercorn has zero monetary value. 
• Informal lease extensions should be banned, they offer no protection to leaseholders 
• Freehold valuations should be prescribed, so that there is no room for abuse or 

arguments 
• Reform and redress must also be extended to existing leaseholders trapped in the 

nightmare of exponentially increasing ground rents.  
o Offers of Deeds of Variation to RPI are not acceptable, as this may well lead 

leaseholders to be even worse off in the future and come to be seen as onerous 
terms also.    

Please count this as a response to the consultation. 
Sincere thanks.   
 
 



LR Consultation Response 

Consultation Questions (CQ) 

p.47 CQ.1  Yes same for England and Wales, there is no meaningful distinction to justify a 
complicated differential. 

p.60 CQ.2 Yes leaseholders of both flats and houses should be so entitled at a nominal GR but 
at a market premium.  Each lease extension to be for a further 90 years as current, for both houses 
and flats.  Breaks for redevelopment for compensation every 50 years, otherwise there are going to 
blocks of very under developed 1930’s and 1950’s maisonettes and other low rise flats subsisting in 
town centres when there is scope to make better use of land.  Compensation basis to be under the 
already established CPO rules.  

 

p.62 CQ.3 You are not familiar with the very real need among many leaseholders who don’t 
have the capital to pay for a lease extension with a nominal ground rent but who are prepared to 
pay increased and an increasing rent for a much lower premium to get an extension sometimes for 
quite a modest period.  We don’t all have access to easy mortgage finance.  Bear in mind that from 
around the year 2030 huge numbers of Housing Act 1985 RTB Council leasehold flats will have less 
than 80 years to run and those folk will not be able to come up with premiums for lease extension 
with marriage value.  They will need some other cheaper statutory fix to get them some extra years 
(not 90) but at lower immediate upfront cost.  Your proposals here are OK but you at least need the 
one above too. 

p.63 CQ.4 Yes to all three proposals re areas to be included in the claim. 

p.64 CQ.5 Yes to both proposals re mortgages 

p.71 CQ.6 Yes, to do other than adopt the existing lease, save for obvious corrections of errors 
would make the estate management of blocks of flats all but impossible and create havoc.  However 
there are so many bad leases out there, that there should be a new scope for the leaseholders and 
freeholders to sue the lawyers who originally incompetently produced these leases by providing for 
Limitations time for a cause of action to run from the date of an application for a lease extension.  
Though this would not be popular for the lawyer brethren whose incompetence would be 
discovered and punished I know.  The Aggio option should be retained. 

p.72 CQ.7 The deals outside the Acts reflect the demands of some leaseholders for example to 
get a 30 year extension at an increased GR but for a relatively nominal premium.  Not all 
leaseholders can get the finance to pay for a much longer extension at a peppercorn on the 
statutory basis. 

Last time I looked England and Wales were not part of the Soviet bloc and the parties should, with 
statutory advice in the form of notices from the landlord as to the statutory based price should be 
free to deal in this way and not barred from doing so. 

p.72 CQ.8 There should be no scope for contracting out of any lease enfranchisement for 
extension. 



p.73 CQ.8 and CQ.9 As stated above by forcing the deals to be done by an upfront premium you 
are actively preventing some folk from getting a modest lease extension to tide them over to a sale 
on, because they cannot get the finance.  Be aware that lots of Council leaseholders cannot get 
finance and lots of their leases are down to 90 years already.  Many will be retired on modest 
incomes and in effect they won’t be able to afford to extend on your statutory terms and they might 
even be barred from any other sort of shorter term deal.  Why not get the landlords to give 
leaseholders say three prices all based on nominal GRs for say a 20 year, a 50 year and a 90 year 
extension ?  You might be surprised how many leaseholders were content with a cheaper short term 
fix that gets them out of the immediate problem of selling their flat on.  Similarly the landlord could 
give a range for price on a nominal £250 or £500 or % of Capital value fixed or rising rent options, 
the higher the rent the lower the premium a like mortgage  or an insurance quote for motor 
insurance deals.  Remember NOT all buyers need or can afford the Rolls Royce 90 year fix at a 
nominal rent.  These variable options for cheaper shorter term fixes could be market based or 
underpinned if necessary with a statutory formula so that for example on a current 70 year lease say 
for a non London flat a landlord could offer different deals at different prices and allow the 
leaseholder to choose: 

1 a 90 year lease extension at £1GR costs £20,000. OR 

2 a 50 year lease extension at £1GR costs £15,000. OR 

3 a 20 year lease extension at £1GR costs £10,000 OR 

4 a 90 year lease extension at £250GR  fixed costs £10,000 ? etc etce 

NO account is being taken of leaseholders means to pay, their short term finances, their life choices 
on how to spend money.  The non statutory deals already show what happens in reality.  What data 
have you collected and considered on the non-stat deals widely done ?  One size does NOT fit all and 
if you only allow the proposed Rolls option, chances are while it will increase the total stat 
enfranchisement it will overall reduce the number as the less well-off leaseholders particularly the 
ex Council flat leaseholders will be priced out. 

P.73 CQ.10 90 years is quite sufficient extension to make the lease marketable, after all its down 
to the conservative prejudices and historic practices of the main lenders where we are now. 

p.74 CQ.11 The two options here are fine, but see answers at CQ.8 and CQ.9 above.  The options 
here are too narrow and would tend to discriminate against poorer leaseholders. 

p.74 CQ.12 There should be a set of core changes and then a range of other options to change.  
A requirement to clearly distinguish between these two groups of possible changes in the draft deed 
of variation would help the parties focus on the main elements.  There should be no change to the 
law on this.  There is no real evidence in my experience of generating wasted work provided the 
focus is on rent and term.  I notice that the Legal costs generated and paid for by the tenant under 
the current basis is not mentioned.  Legal costs in any of these deals are the biggest cost in any part 
of these proceedings. 

p.82 CQ.13 Yes to all.  



p.83 CQ.14 Part 1: The questions is unclear, I cannot answer. 

  Part 2: Yes. 

 

p.85 CQ.15 Yes in principle to parts 1 and 2, no suggestions. 

p.87 CQ.16 Yes in principle to parts 1 and 2, no suggestions. 

p.88 CQ.17 Yes to both parts. 

p.89 CQ.18 Yes, no suggestions. 

p.90 CQ.19 No problems, I suggest adopting a menu of priced options and in the case of 
freehold houses, the grant of lease extensions on differing additional lease terms and ground rents 
to best suit the immediate pockets of leaseholders.  The current proposals  are bit like making 
everyone by a newly manufactured car rather than letting them by something which is cheaper but 
which meets their short to medium term needs.  Why prevent people, provided that there is a 
proportionate and informed menu of options from landlord to tenant from buying an inferior 
extension.  These pricing options could be incorporated in a new statutory code if the market is 
barred from shorter term cheaper side deals.  

p.90 CQ.20   The answers re changing or limiting scope to change terms for freehold sales same 
as those for leasehold.  Focus on the key terms but do not fetter the market. 

p.107 CQ.21 Yes to all proposals. 

p.110 CQ.22 Yes. 

p.113 CQ.23 Yes to all, no suggestions. 

p.114 CQ.24 Yes to all. 

p.115 CQ.25 No, a step too far at the moment.  Could be a lot of unforeseen problems. 

p.116 CQ.26 Yes to both. 

p.118 CQ.27 Same response to the similar earlier question above. 

p.120 CQ.28 Yes to both, no suggestions. 

p.121 CQ.29 Same response to the similar earlier question above. 

p.122 CQ.30 Same as Q29. 

p.123 CQ.31 Yes. 

p.124 CQ.32 Yes to both. 

p.125 CQ.33 No. 



p.130 CQ.34 Yes, but they will need to pay the market price for their shareholding in the 
freehold, the value of which will have risen, from the subsisting leaseholder shareholders. 

p.131 CQ.35 No comment. 

p.131 CQ.36 Same as earlier answer to non stat disposals. 

p.132  CQ.37 Yes. 

p.180 CQ.38 Yes to all. 

p.181 CQ.39 Yes. 

p.182 CQ.40 Yes to both. 

p.183 CQ.41 Yes. 

p.184 CQ.42 Yes. 

p.186 CQ.43 Yes to all. 

p.188 CQ.44 Yes to both. 

p.189 CQ.45 Yes. 

p.190 CQ.46 Yes to all but you must sharpen up that definition of floor areas by reference to the 
latest RICS code of measuring practice.  It’s far too vague at the moment.  I would use it as another 
SoS Approved document for establishing the relevant areas. 

p.193 CQ.47 Yes. 

p.195 CQ.48 Yes. 

p.196 CQ.49 Yes. 

p.196 CQ.50 No. The enfranchisement could go around in circles, each taking it in turn to buy the 
other out. 

p.197 CQ.51 Yes. 

p.198 CQ.52 Yes. 

p.198 CQ.53 Yes. 

p.199 CQ.54 Yes. 

p.201 CQ.55 No. 

p.203 CQ.56 Yes.  And not applicable.  Again needs reference to latest RICS code of 
measurement. 

p.204 CQ.57.  No. 



p.206 CQ.58 Yes to both.  

p.207 CQ.59 No firm evidence but it will reduce the lawyers abortive costs to the landlord and 
hence tenant.  The changes proposed to remove these obstacles are generally welcome. 

p.208 CQ.60 No comment. 

p.218 CQ.61 Share ownership leaseholders should have the same entitlements with pricing 
simply using the shareholding proportion, though I am though still puzzled by part shareholding 
leaseholders paying ALL of the service charge AND rent for part and therefore there would be a 
valuation argument against paying quite as much for a more heavily burdened leasehold interest. 

p.219 CQ62 Yes.  Treat all leaseholders (partial or 100% owners) the same - they already pay 
100% of the normal service charge, plus their rent for the share that they don’t own, when really 
they should only pay the service charge on the % which they own and let their landlord pick up the 
service charge for the share that they don’t own. 

p.221 CQ63 Yes to all proposals. 

p.224 CQ64 The National Trust should NOT be a special case.  Treat them like everyone else.  
Such exceptions encourage bad estate management and unfair practices.  They should be abolished 

p.225 CQ65 The Crown should NOT be a special case.  Treat them like everyone else.  One rule 
for ALL, not one rule for the many and another for the few.  Such exceptions encourage bad estate 
management and unfair practices.  They should be abolished. 

p.228 CQ66 The exception to market terms and pricing has to be maintained or this source of 
cheap homes will dry up once the initial occupiers can realise windfall gains by enfranchisement. 

p.231 CQ67 No comment. 

p.231 CQ68 No comment. 

p.232 CQ69 No comment. 

p.288 CQ70 Yes. 

p.289 CQ71 Yes. 

p.291 CQ72 Yes to all. 

p.291 CQ73 Yes to both. 

p.295 CQ74 Yes to both.  

p.295 CQ75 No.  Cliques of leaseholders could exclude some on the same estate from 
participating. 

p.296 CQ76 No.  No other comment. 

p.297 CQ77 Yes to all. 



p.299 CQ78 Yes to all. 

p.303 CQ79 Yes to both. 

p.307 CQ80 Yes to all. 

p.309 CQ81 Yes.  Just treat them as ‘missing landlord’ claims at the FtT Property. 

p.310 CQ82 Yes to all. 

p.315 CQ83 Yes. 

p.317 CQ84 Yes. 

p.318 CQ85 Yes. 

p.320 CQ86 Yes. 

p.321 CQ87 Yes. 

p.325 CQ88 Yes. 

p.326 CQ89 Yes. 

p.327 CQ90 Yes. 

p.327 CQ91 Yes. 

p.330 CQ92 Yes. 

p.331 CQ93 No comment. 

p.347 CQ94 Yes. 

p.348 CQ95 Clearly you are not aware that this already happens.  Cases are often determined on 
paper and sometimes in hearings by Valuer Chairs who have the authority to determine values, 
alone, on directions.  Whilst the proposal is desirable, its best to leave decision on case allocation 
and staffing to the FtT on a case by case basis. 

p.349 CQ96 There is no additional fee cost or preparation or representational cost to the parties 
if a case is heard and determined by a single Valuer Chair, but there is a doubling of cost to the FtT if 
a lawyer is involved as well as the Valuer Chair in hearing and determining it.  About half of all 
enfranchisement cases could be dealt with by a single valuer chair and perhaps half of all cases at a 
hearing.  No more than 10% of all applications are currently determined by a single Valuer Chair in 
this way, but it could be 75%, which would be an effective and efficient way of dealing with most.  
It’s a resourcing and staffing issue/ decision/cost for the FtT management.  There is no additional 
cost to parties of 1,2 or 3 person Tribunals, but doubling of the cost to the FtT if a Judge is involved 
as well. 

p.363 CQ97 It’s a compulsory acquisition, so of course the acquiring party should pay the 
landlords costs.  However there is nothing to stop the identification of a series of say 10 steps and 



‘beacon’ time periods and charge rates for each step.  Then if landlords want more time for a stage 
or to pass on higher hourly charge rates, they would have to justify this stage by stage.  

p.363 CQ98 Yes they should.  It’s a CPO. 

p.370 CQ99 Fixed periods and rates for the lawyers for each stage of the process and the same 
or a fixed and capped fee not based on value for the valuations.  However if you make these too low 
this will reduce the level of competence of those involved and hence the number of disputes to FtT.  
There should be annual uplifts of rates or it will soon turn into another unworkable Rydes scale.  

p.371 CQ100 Yes. 

p.372 CQ101 Already exists to £250 but that’s not enough. 

p.372 CQ102 No comment. 

p.374 CQ103 Yes. 

p.375 CQ104 Yes. 

p.375 CQ105 No comment 

p.375 CQ106 No comment 

p.416 CQ107 Retain existing basis indefinitely.  (Reference to council tax banding… please?!) 

p.417 CQ108 No.  You would just introduce a series of disputes on what was low value or simple.  
Leave it alone. 

p.419 CQ109 No.  The landlord is being compensated for their loss, not for the leaseholder’s gain.  
Same basis for all leaseholders.  The proposal looks like further discrimination aimed at PRS 
landlords who are also leaseholders. 

p.425 CQ110 No.  If it is considered a good thing to allow the landlords interest to be sold more 
cheaply, then create smaller loss lease extension options for the leaseholders, which are cheaper as I 
set out above.  It’s what the non-stat market already does.  Give leaseholders a right to be provided 
with at least three different quotes from the landlord based on differing lease length extensions: Say 
a 20 year extension, a 50 year and the 90 year as current.  Many leaseholders will be content with a 
shorter one, but the premium calculations should otherwise follow the same stat basis.  If you want 
to reduce the premiums still further for leaseholders then the procedure could make the landlord 
provide lease extension variables with new £1, £100 pax and say £250 pax fixed ground rents for 
each of the term options in a form of voluntary or statutory matrix.  This way the price could be 
further reduced, but calculated in a perhaps a regulated manner from the base 90 year extension at 
£1.  This move would allow even the poorest leaseholder to extend the lease by what their particular 
need but still properly compensate the landlord for their particular loss and do so completely fairly.  
If you want to have a statutory link between the offer and the pricing, fine, and base it all on the 90 
year at a peppercorn basis.  Say a 20 year lease extension at £250 pax fixed (rather than 90 years at 
£1) for the extended period might be worth say 25% of the normal basis or whatever it comes out at, 
or simply leave each option to the landlord to provide.  The leaseholder would entitle to choose 



whichever combination of new lease length and new rent (probably fixed for the term) and 
therefore market price suites them best.  A bit more valuation work, but probably fewer disputes, 
far fewer non stat lease extensions.  Your proposals on this look unworkable and in danger of short 
changing the landlords whilst preventing poorer and the growing number of ex Council leasehold 
flats from ever extending since they don’t have the means.  All options will have different valuations 
and premium costs but the prices for which can be fairly easily be linked by matrix to the base 90 
year £1 premium figure which is the ONLY stat option available.  The leaseholder can buy the one 
they prefer and can afford and the landlord is properly compensated but has no say in which one the 
leaseholder chooses.  

p.428 CQ111 No.  Leave it alone. 

p.429 CQ112 No.  Leave it alone. 

p.430 CQ113 Yes.  In my view the RICS graphs of relativities all run perhaps 5-15% high on 
different graphs and differing sections o same.  In other words leasehold extensions are generally 
under-priced because short leaseholds are overpriced in the market, because the leaseholder 
purchasers know that they can get an extension.  Do not remove year 80 year cut off.  It works OK 
and removes a load of disputes.   

p.431 CQ114 Yes.  Retain. 

p.431 CQ115 Yes. Retain. 

p.432 CQ116 Yes.  RC would help but only if the freeholder retains land adjacent, otherwise that 
could be removed a few years on at the UT Lands.  Therefore, an RC only by agreement. 

p.436 CQ117 Leave basis as is. 

P.439 CQ118 Online calculator – useful indicator but cannot be conclusive. 

p.440 CQ119 It has not.  It’s straightforward in 95% of cases by number and in doing so under the 
statutory formula is fair to both parties. 

p.441 CQ120 Leave basis as is. 

p.442 CQ121 My main point is the introduction of a statutory requirement on landlords to provide 
a series of differentially priced but linked, new lease term extension period and new fixed or even 
variable GR levels options based on and related back to the current stat basis premium for a further 
90 years plus peppercorn.  This would be simple, flexible and fair to all.  You could create a pricing 
relationship between the options or leave it to the market to work these out. 

p.442 CQ122 and 123 See answers to other questions. 

p.442 CQ124 Central body ?  I would avoid.  The RICS relativities graphs exercise didn’t go too 
well.  Leave to the courts in due course to adjust. 

p.442 CQ125 Online calculator – leave it to the market to create them. 

p.468 CQ126 Yes. 



p.469 CQ127 No comment. 

p.470 CQ128 Yes. 

p.471 CQ129 Yes 

p.471 CQ130 Yes 

p.472 CQ131 Yes 

p.473 CQ132 Yes 

p.473 CQ133 Yes. 

p.474 CQ134 Yes. 

p.474 CQ135 No comment. 

p.475 CQ136 No comment. 

 

Ends   

 

 

 

p.63 CQ.4 







From: anthony cotterill   
Sent: 04 January 2019 16:35 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Reform Of Lease Hold Enfranchisement 
 
As a private freeholder of some 35 ground rents from the 1970s We are very concerned of any 
changes to the law regarding freeholder purchases & lease extensions. 
 
We currently collect what is only a peppercorn rent of only £60.oo per annum for each 
individual ground rent. 
We currently sell free holds & extension leases at very fair price & have had no complaints 
at all. 
 
We are worried that changes regarding a multiplier on such a small rent would not be in line 
with much newer style freeholds of today. 
 
We are also worried that Legal fees would no longer be the responsibility of the lease holder 
to pay for. We would see this as unfair. 
 
We feel the idea of any valuation tied in to property prices could depend on the property 
maintenance of the leaseholder which could then be unfair.  
 
 
Regards 
 
Mr Anthony Cotterill 
Mrs Lynn Cotterill  
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From: Anthony Lewis   
Sent: 03 January 2019 13:05 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: response on leasehold reform 
 
Dear Sirs 
 
I am responding to the consultation paper relating to Leasehold reform as it makes no reference to 
the anomalous position of Statutory Tenants .There are many hundreds of these tenancies still in 
existence of which I am one.I would like to draw the Commissions attention to the following parlous 
in which we find ourselves. 
1 We were all originally granted 19 year leases by the .These were outside the 67 Act 
and accordingly were not enfranchisable .We continued to hold over after the expiry of the leases  
2 As we only have a statutory right of residence we are unable to sell or move and are permanently 
locked in to our houses until we die when the property reverts to the Landlords .Over the years 
many of us have tried to extend our leases or buy the freeholds but with no success  
3 We have full repairing leases and considerable rental obligations which increase every 2 years 
4 I have occupied my house  for 32 years and in all other circumstances I would 
have been able to enfranchise the lease  
As you say in your excellent consultation paper the leasehold system is complex and in many 
respects unfair and it is your remit to iron out the anomalies and anachronistic features .I believe 
that the position of statutory tenants should be taken in to account in the root and branch reform 
which you are undertaking .You state that your role is to ensure that the law is fair ,modern ,simple 
and cost effective .In pursuit of those aims the position of statutory tenants should be considered 
and brought in to the enfranchisement field  
The position of the Landlord obviously has to be considered and I believe there are a number of 
ways in which this can be addressed so as to strike a fair balance .As a retired solicitor I was involved 
in a number of cases in London so I am well aware of what a minefield it is .If I can be of any 
assistance please let me know as I would be delighted to help and know this area of the law pretty 
well! 
 
Kind regards 
 
Anthony Lewis 
 
Anthony M Lewis 
City & Thames Group 
 
Tel:  
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A response to the Government’s consultation on: 
‘Leasehold home ownership: buying your freehold or 
extending your lease’ 
Submitted by Apex Housing Group 

About Apex Housing Group 

Apex Housing Group (“Apex”) is an established housing management and property development company 
that is pioneering the development of rooftop space to address London’s chronic lack of affordable housing. 

Airspace business was formed after years of research into rooftop development as a solution to the 
nationwide housing crisis. Apex works with private landlords, housing associations, councils, retailers and 
asset managers to develop unused airspace above their properties, using the latest offsite modular 
manufacturing techniques to minimise disruption and maximise return on investment. 

Research conducted by Apex identified the opportunity to create 2,485 new homes in the borough of 
Camden. Extrapolating this indicates an additional 180,000 units could be created on rooftops in London 
alone, representing a market opportunity of £54 billion and 42% of the London Plan 2025 target for housing. 

One third of these potential new homes are atop public sector properties, providing a significant new source 
of affordable homes and financing for local authorities. 

Combining comprehensive feasibility and design with the latest offsite manufacturing techniques, we 
convert unused rooftops into affordable and private homes. 

95% of construction is completed in factories across the UK, ensuring quality controlled and assured 
conditions, resulting in higher quality homes. 
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On site installation is completed within a few days, minimising disruption to residents and the local 
community. The total time spent onsite, including preparatory and finishing works, is reduced by 60% 
compared to a traditional build. 

This development also adds value to the whole building through refurbishment of worn facades and 
improvements to the property entrance and common areas. 

Apex Airspace Development converts unused ‘airspace’ above residential, commercial and public building 
rooftops into new homes – helping address London’s housing shortage. 

Apex makes this submission in its capacity as a developer of new homes, which will have range of benefits 
for both freeholders and leaseholders.  
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Executive summary 

In summary: 

1. We support more leaseholders having greater flexibility to participate in an individual or collective 
claim.  

2. It is right that the Law Commission is seeking to make it clearer for leaseholders with regards to the 
terms on which a lease extension or enfranchisement claim is based. 

3. Apex is responding only to questions that may affect the ability to further develop common areas 
and rooftop space. 

4. A restriction on the ability to further develop common areas and rooftop space would result in a 
limitation on potential housing supply.   

5. There is an opportunity to significantly contribute to the London Plan 2025 target for housing 
through further development on existing estates.  This includes development on rooftop spaces and 
common areas and could add a considerable number of homes.  

6. Enfranchisement rights need to take into account the potential for future development on an estate 
and should not restrict any proposals to develop.  It is for this reason that we propose the following: 
 

a. There may be situations whereby parts of the premises let under a leaseholder’s existing 
lease should be excluded or amended from a lease extension, such as for parts of the 
premises that fall outside the flat. This is to ensure that future development is not hindered 
by demising common areas or rooftop spaces to tenants that may have no appetite to 
develop. 

b. In the event that the existing freeholder or owner of a lease of common parts for 
development purposes had already been granted planning permission for such 
development, it may stop development if that space is transferred to a tenant or group of 
tenants that have no intention or capacity to develop. 
 

7. We support a prescribed list, with both parties capable of making proposals for change to the 
existing arrangements. This may be necessary where there is a potential for the freeholder or a 
leaseholder to further develop common areas or rooftop space at a site. Additional rights and 
reservations may be required to allow for such development to take place with minimal disturbance 
to the other party. 

8. There should be flexibility for both parties to propose a variation in collective enfranchisement 
claims through a prescribed list. 

9. It is important that any future potential development of an estate is not blocked.  If the common 
parts demised to the lease forms part of a rooftop space or open space such as a garden or car 
parking area, it may be beneficial for the whole of the estate that such land is severed from the lease 
or specific rights and easements are granted to allow future development of those common parts or 
other parts of the estate. 
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Answers to the consultation questions 

Consultation Question 4.  

17.5 We provisionally propose that: (1) a leaseholder claiming a lease extension should be entitled to a 
lease extension of the whole of the premises let under his or her existing lease, whether or not the 
entirety of the premises falls within the curtilage of the building; (2) landlords should be able to propose 
that other land be included within a lease extension, and that there should be no time limit within which 
that proposal can be made; and (3) there should be no power for landlords to argue that parts of the 
premises let under a leaseholder’s existing lease should be excluded from a lease extension. Do consultees 
agree? Paragraph 4.52  

• A leaseholder claiming a lease should be entitled to seek a lease extension of the whole premises 
under these conditions. 

• A landlord should be able to propose additional land be included in the extension and we support no 
time period for which a proposal can be made. 

• We do not agree with point 3. A landlord should have the ability to choose from a prescribed list of 
reasons for why parts of the premises let under a leaseholder’s existing lease should be excluded or 
amended from a lease extension, such as for parts of the premises that fall outside the flat. This is to 
ensure that future development is not hindered by demising common areas or rooftop spaces to 
tenants when such areas could benefit the estate for development purposes.  

 
Consultation Question 13.  

17.20 We provisionally propose that, where an individual freehold acquisition claim is made: (1) the 
leaseholder should be entitled to a transfer of: (a) the whole of the building in which his or her residential 
unit is situated, even if parts of that building are not included within his or her existing lease; and (b) the 
whole of his or her premises let under the existing lease, whether or not the entirety of those premises 
falls within the curtilage of the building; and (2) there should be no statutory deadline or time limit for 
landlords to propose that other land originally let to the leaseholder, but now assigned to another, should 
also be included in the transfer, or that parts of the premises that are above or below other premises in 
which he has an interest should be excluded from the transfer. Do consultees agree? Paragraph 5.30 

• We support an enfranchisement claim on the basis of the existing lease. 
• Allowing a leaseholder to include the whole building may possibly affect potential future 

development of common areas and rooftop space.  In the event that the existing freeholder had 
already been granted planning permission for such development it may be detrimental transferring 
that space to a tenant that has no intention or capacity to develop.  

• There may be parts of the premises that do not fall within the curtilage of the building such as an 
over or underlay, a separate garden on the other side of the road or a garage elsewhere on the 
estate, for example.  In these instances it is not always practical for the additional land to be 
included in the demise. We suggest a policy of having prescribed items where landlords can suggest 
that the whole building and lands should not be included in the claim. 
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• We support no deadline applying to landlords who wish to propose parts of the building being 
included or excluded. 

Consultation Question 15.  

17.23 We invite the views of consultees as to whether a leaseholder making an individual freehold 
acquisition claim should acquire the freehold subject to the rights and obligations on which the freehold is 
currently held, or on terms reflecting the rights and obligations contained in the existing lease. 17.24 We 
provisionally propose that, on an individual freehold acquisition claim, additional terms may only be 
added to the transfer where the leaseholder elects to include a term drawn from a prescribed list of 
terms. Do consultees agree? 17.25 We invite the views of consultees as to the types of additional terms 
that should be included within such a prescribed list. Paragraph 5.48 

• We suggest a claim should follow the rights and responsibilities in the existing lease.  
• Following the existing lease terms and freehold title terms would be preferable in most situations.  
• We propose that a tenant is required to take on any existing planning permissions that have been 

granted for future development.   
• This may be subject to the value of such future development being taken into account as part of the 

claim.  

 

Consultation Question 16.  

17.26 We invite the views of consultees as to whether, where a leaseholder’s existing lease contains rights 
and obligations in respect of land that is to be retained by the landlord, the leaseholder should (where 
there is no current estate management scheme in place) acquire the freehold subject to terms in respect 
of the retained land that: (1) reflect the rights and obligations set out in the leaseholder’s existing lease; or 
(2) appear within a prescribed list of appropriate covenants. 17.27 We invite the view of consultees as to 
the types of terms that should be included within such a prescribed list. Paragraph 5.56 

• If there is land that is to be retained by the landlord in any individual freehold acquisition claim, and 
the parties’ rights and obligations relating to this land, are captured in the lease, then it is right to 
reflect the rights and obligations set out in the leaseholder’s existing lease. 

• It should be possible that both parties can raise amendments or additional matters to be covered 
relating to the retained land. This might be from a prescribed list, with both parties capable of 
making proposals for change to the existing arrangements. This may be necessary where there is a 
potential for the freeholder or a leaseholder to further develop common areas or rooftop space at a 
site.   

• Additional rights and reservations may be required to allow for such development to take place with 
minimal disturbance to the other party. 

• Additionally this may be where an existing lease is defective, or there is a need for contributions 
towards the maintenance of the estate and rights and responsibilities needed for using common 
parts of the estate. 
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Consultation Question 18.  

17.30 We provisionally propose that where a leaseholder’s existing lease does not contain rights and 
obligations in respect of land that is to be retained by the landlord, the leaseholder should (where there is 
no current estate management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that appear within a prescribed list of appropriate covenants. Do consultees agree? 17.31 
We invite the views of consultees as to the types of terms that should be included within any prescribed 
list. Paragraph 5.66 

• We agree to the establishment of a prescribed list of covenants so to allow both parties to choose to 
insert rights and obligations regarding any retained land.   

• This will assist where there are no or insufficient rights and obligations relating to the retained land 
in the existing lease. 

• This will also assist in promoting future development of existing estates.  It is important that any 
future rights to develop are not diminished due to an inability for parties to insert rights and 
obligations regarding any retained land that do not already exist within the leases. 

• Examples of what the covenants might contain could include; an opportunity noted for 
development, access, behaviour in common areas; service charge contributions.  

 

Consultation Question 26.  

17.46 We provisionally propose that a nominee purchaser carrying out a collective freehold acquisition 
should acquire: (1) the freehold to the building or buildings in which the flats are situated, including any 
common parts; and (2) any other land let with the flats within the building. Do consultees agree? 17.47 
We provisionally propose that a nominee purchaser carrying out a collective freehold acquisition should 
be entitled to acquire the freehold of other land over which the leaseholders exercise rights in common, 
provided that the right is shared only with other occupiers within the building(s) being acquired. Do 
consultees agree? Paragraph 6.103 

• We broadly agree to both questions provided that any existing rights to develop common areas 
and/or rooftop space are taken into account. 

• On the first question, we suggest that the freeholder be able to propose to retain some of the 
common parts, including airspace, for development purposes.  It may be that if this reduces the 
enfranchisement premium, the leaseholders would be happy for this to happen. 

• However, as per individual enfranchisement claims, there should be flexibility for both parties to 
propose a variation in collective enfranchisement claims through a prescribed list. 

 

Consultation Question 31.  

17.56 We provisionally propose to introduce a new power for leaseholders exercising the right of 
collective freehold acquisition to insist, if they so choose, that the freeholder take a leaseback or 
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leasebacks of all parts of the premises (other than common parts) which are not let to participating 
leaseholders. Do consultees agree? Paragraph 6.132 

• We are concerned that this proposal would lead to numerous owners of an estate.  This could 
detrimentally affect the potential for future development and new housing supply.   

• If not all parts of a certain common area are owned by one owner it is very difficult to promote 
future development.  This may increase the risk of potential opposing parties and a limitation to the 
work that can be carried out.   

• Many parties owning one area (for example a rooftop, garden or parking area) could lead to a stop 
on development for a number of reasons, for example; affordability of the costs associated with 
development, personal interest,  issues with equality of contributions to service charges.  

• This also raises issues with general contributions to services of the estate.  If the estate is further 
developed, who will decide on the contributions payable by all parties to the common upkeep and 
maintenance of the larger estate?  

• We note that the Law Commission had suggested a statutory positive obligation binding freeholders 
to the ultimate landlord, where land is retained by the latter. We agree that this is a good idea.  

 

Consultation Question 130. 

 We provisionally propose that, as part of any collective freehold acquisition claim: (1) leases containing 
common parts together with other property should continue to be capable of being acquired by the 
nominee purchaser where it is reasonably necessary for the proper management or maintenance of those 
common parts; and (2) the Tribunal should have power to sever a lease containing common parts together 
with other property, or to introduce new or varied easements to ensure proper management or 
maintenance of those common parts, as an alternative to ordering that the whole of the lease be acquired 
by the nominee purchaser. Do consultees agree? Paragraph 16.129 

• Where it is reasonably necessary for the proper management or maintenance of those common 
parts that the demised premises containing common parts together with other property continue to 
be capable of being acquired by the nominee purchaser then the nominee purchaser should be able 
to acquire the demise of the lease provided that this does not detrimentally affect the potential to 
develop common areas in future.  

• It is important that any future potential development of an estate is not blocked.  If the common 
parts demised to the lease forms part of a rooftop space or open space such as a garden or car 
parking area, it may be beneficial for the whole of the estate that such land is severed from the lease  

• or specific rights and easements are granted to allow future development of those common parts or 
other parts of the estate.   
 

• We are not opposed to the Tribunal having power to sever a lease containing common parts 
together with other property, or to introduce new or varied easements to ensure proper 
management or maintenance of those common parts, as an alternative to ordering that the whole of 
the lease be acquired by the nominee purchaser however, it may be more affective and less time 
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consuming if the Landlord be given this power in the event that planning permission has already 
been granted or an application for future development is made.   

• As per individual enfranchisement claims, there should be flexibility for both parties to propose a 
variation in collective enfranchisement claims through a prescribed list.    

 

Consultation Question 131.  

We provisionally propose that a lease of common parts granted for development purposes should not be 
acquired by a nominee purchaser on a collective freehold acquisition claim unless: (1) the severance of any 
part of that lease; and/or (2) the introduction of new, or the variation of existing, easements; would both 
permit the proper management of any common parts, and substantially preserve the intended 
development. Do consultees agree? Paragraph 16.133 

• We generally agree with this proposal. 
• The ability to preserve the intended development must be maintained.  It is important that any 

future potential development of an estate is not blocked. 
• The premium paid for a lease of common parts granted for development purposes should be taken 

into account.  This could significantly increase the costs for tenants when exercising a right to 
collective enfranchisement.  It may be preferred by tenants to have an option to take the lease of 
common parts granted for development purposes rather than an obligation to take this on.   

• On the basis that the lease of common parts granted for development purposes was granted to a 
party that intended to further develop the estate, we are concerned that requiring tenants to take 
on the lease of common parts when they may not intend to or have the capacity to further develop 
could result in a reduction in the overall development of further homes.  

• As per individual enfranchisement claims, there should be flexibility for both parties to propose a 
variation in collective enfranchisement claims through a prescribed list.    

 





   

                                                     

The majority of the leases issued to  tenants came to an end in 1989; we were not 
offered new leases and any requests to buy the freehold were refused.  Once out of our leases we 
felt the full impact of the Spath Holmes Ruling following 1988 Housing Act and suffered enormous 
rent rises of up to 60%.   By the time the Maximum Fair Rents 1999 came in the value of London 
property had dragged our ”fair” rent to an extraordinary high level.  Even with the cap, our rents rise 
much faster than earnings RPI + 5% every two years. 

Statutory tenants on full repairing and insuring leases are a relatively small group, a subset of 
statutory tenants, (the Minister of State for Housing and Planning do not have an exact figure but as 
of 2015 estimate the number of such tenancies to be around 2000) which is why perhaps their 
anomalous position has never been given the attention that it deserves. Another anomaly is that our 
particular status (the terms and conditions of our lease) is usually for rent of commercial properties 
rather than residential ones.  It would be a travesty to the tenants concerned if nothing were down 
by the Law Commission to address this unfairness. 

Would you kindly acknowledge receipt of this letter. 

Yours faithfully 

 

 

Barbara Warburton 
 

 

 

                        

  

 

 

 

 

 

 

 

 

 

 



From: BARRY EVANS   
Sent: 07 January 2019 23:45 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: CFRA Consultation 
 
Dear Sir / Madam, 
 
I must apologise for not completely the questionnaire. I have completed one questionnaire as a 
leaseholder and my experience as a leaseholder.   
 
I have tried to wade through some of the consultation documents but i do not have the time to 
complete these. I have only very recently been made aware of the consultation and have left it too 
late to complete these complex questionnaires. 
 
I wanted though to make two points: 
The block (11 flats) of part holiday flats and part residents is owned by 4 of what were leaseholders 
who purchased the freehold. Because of family issues i missed the correspondence which offered to 
be part of the freehold purchase.. This was approximately 3k seven years ago. When i tried to buy 
freehold last year i was told this would be 10k (the premium) without legal costs which i would have 
to pay for my own and the 'company's'. I tried to negotiate a better deal but the owners of the 
freehold refused to negotiate. Despite correspondence putting my case and taking advice, the 
owners of the freehold unilaterally withdrew the offer for freehold purchase. Without attracting 
considerable costs to fight this i felt i had no proper understanding of whether this was legally valid 
or not. So i am a leaseholder still with about 85 years left on the lease so not a bit problem yet, but if 
we sold in 10 years time it would be.  For us this is a holiday property which is used by us, and 
friends and family and is not let out commercially.  
The point i wish to make is that the purchase of freehold or a leasehold extension is desperately 
complex and all the 'cards' seem to be with the landlords/owners of the freehold.  Surely clarity 
on this issue must be possible.  
 
The second point for which i have some experience is that we own a flat (purchased three years ago 
for our son to live in).  We were unaware (but I accept should have been) of the ground rent hikes 
which are happening each year, such that this bill will be very significant in years to come.  The Flat is 
in a new build development in Southwark, South London. 
The point i wish to make is that such hikes in ground rent should be pointed out to purchasers 
and/or need to have some sort of capping on the yearly increase - the hikes that are currently 
happening are unacceptable to flat owners when they are leaseholders not freeholders. 
 
Thank you.  Apologies again for not having time to read through and specifically answer the 
consultation questions. 
 
Yours truly 
 
Barry Evans 
 
 



From:    
Sent: 06 January 2019 12:14 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Response to Consultation on Leasehold Reform 
 
 
 

 
Registered Charity No: 1168619 

An amenity Society recognised by City of Westminster 
 

 

Response to the Law Commission Consultation paper on leasehold home 
ownership. 
 
 
1          Introduction 
 
1.1          The Belgravia Society is an Amenity Society for the area of Belgravia, and most of our 
members live here although not all as membership is open to anyone who is interested in the area 
its history, present and future. We are proud of our “strapline”” to celebrate the past, improve the 
present and engage the future”. We pride ourselves also on being independent an voice for the 
residents of Belgravia and not dependent on any person/s business or institution. The Society was 
founded in 2009 with a view to providing a totally independent voice for Belgravia’s residents and 
wider community. 
 
1.2          Virtually the whole of Belgravia has been and remains subject to the landlord  

 in its various iterations. Most of the property is, or has been the  subject of leases, both long 
and short. Enfranchisement of leases on houses have meant there are many freehold houses now. 
However, to maintain the integrity of the architecture and appearance of Belgravia, it is subject to a 
Management  Scheme which the  administers.  
 
1.3          The contributors to this Response all live in Belgravia and three out of the four have gone 
through the process of either aquiring freehold, or lease extensions. Of the four of us, all four took 
and passed solicitors finals. One is a retired corporate solicitor and  a second is a solicitor specializing 
in taxation. The  third is a practising solicitor who has been professionally engaged for many years in 
property transactions and, of course, leasehold conveyancing and has a good understanding of the 
leasehold reform legislation. The fourth still uses her legal skills for the benefit of the community. 
 
 
2          History 
 
2.1          Over the centuries, leases came into common use. There are many reasons for this, but one 
of the main complications remains that positive covenants do not run with freehold land. In 
addition, by granting leaseholds, landlords – especially the great landowners in London, could 



ultimately retain long-term ownership of its property. Many small landlords and developers saw the 
leasehold system as a way of also ensuring for themselves and their descendants rights to land 
which they have sold, but in course of time could recover. 
 
Over the years, it became apparent that the operation of the leasehold system was an unfair 
method of landownership. Business leases in particular became damaging to businesses, enterprise 
and commerce. Legislation has been necessary to protect businesses. This is outwith the 
Commission’s considerations, but it is a demonstration of how the leasehold system inevitably 
becomes unfair. 
 
2.2          Many estates of houses were built in the mid-and late parts of the 19th century. It became 
obvious that the leasehold system did not suit homeownership and by the mid-20th century it was 
clear that people lost their homes at the end of long leases without any recourse to relief. There 
followed legislation to enable, for the first time, property owners to buy their houses and at least 
put them on the position where they could not be forced into paying unreasonable prices for their 
homes. As the years went by, it became apparent again that the owners of flats, which were only 
leasehold, needed assistance to. Legislation was then needed to protect tenants against 
unscrupulous landlords who charged unreasonable fees and made tenants pay unreasonable costs 
towards maintenance of the premises. Again this legislation is not the subject of the Commission’s 
considerations although the issue of unreasonable fees is within your mandate. It certainly does 
need to be looked at again as landlords are still exploiting tenants. The larger the landlords are, it 
seems, the more they charge and despite the legislation can be seriously oppressive to tenants. 
 
2.3          Again, in the last 20 years landlords have found other ways of exploiting the leasehold 
system to extract money from people who had bought their homes on leases. The recent debacle of 
doubling ground rents every 10 years is just an illustration of how profiteering landlords become 
exploiting leaseholds. It may be that some solicitors failed to advise their clients properly and one of 
the reasons that shortcuts are taken when considering leases is in order to keep fees as competitive 
as possible to the detriment of the consumer who inevitably look for the cheapest. We all know that 
is not always the best value however. 
 
2.4          Your purpose is, of course, as set out in your Consultative paper and it is to those matters 
we will now consider. 
 
 
3          Human rights legislation 
 
3.1          We are well aware that one of the elements in considering reform in relation to both 
leasehold houses and flats is the element of protection provided by human rights legislation relating 
to what amounts to confiscation of ownership. We accept that there is no choice in recognising the 
protection offered by the human rights legislation in connection with existing leaseholds. However, 
landlords have for centuries found ways of perpetuating maintenance of large estates, prevention of 
enfranchisement and squeezing as much cash out of homeowners as they can. It seems to us that 
we should now look at leases in a different way. 
 
3.2          We have to accept the legal position on existing leases. However, we believe that the 
leasehold scheme in connection with properties in multiple occupation has been tried and tested 
legally over very many years, and to engage with the new scheme or a different one would not be 
satisfactory. The attempt to do  so in the past with the introduction of Commonhold was a failure. 
Since its introduction, none of the authors have ever seen a transaction where the property was 



commonhold. Introducing new law, when the new present law is tried and tested would be an 
unnecessary and expensive way forward. 
 
3.3          We take the view that as from the passing of the new legislation, (or possibly its 
introduction in the bill) that new laws should apply to  the granting of all leases from that date. Thus, 
sales of property which are leasehold must carry a full market price and no premium is ever payable 
again with a lease extension for the transfer of the freehold. The landlord will not have any 
expectation of further value any more than if they it were to sell a freehold property at a premium. 
The element of confiscation therefore disappears. Some describe the leasehold system as feudal 
although some of it has been alleviated by legislation. We trust our view is not oversimplifying but it 
seems to us that the leasehold situation at the moment is “having your cake and eating it”. There is 
an inequality of bargaining position between someone who wants to buy a home and landlords who 
are determined to make more money in the future out of the buyers desire for homeownership. 
 
3.4 Having made the above comments we now set out to comment on the  proposals and make 
some points of our own. 
 
4          Leasehold home ownership 
 
Relating to flats and houses referring to your Summary paper by pages and paragraphs: 
 
Page 10 – para 1.54 
 

(1) We agree the right to lease extension applying to all leaseholders whether they are a flat or 
house. 
 

(2) 1 We agree the right to enfranchise should be to acquire the freehold whether a building 
individually or of an estate collectively. However, issues relating to “flying freeholds” and 
division of property which prevents vertical severance and could prevent the acquisition of a 
freehold needs to be dealt with. As far as flying freeholds are concerned, the law should be 
changed so that all positive covenants relating to repair and maintenance remain enforceable 
despite the transfer of the property to succeeding owners.  

 
2 In addition, the law must be changed in relation to the vertical division of property as 
referred to above. Small incursion between two properties can prevent the freehold being 
acquired under current legislation. Further, some landlords commonly, when dealing with 
their property deliberately change the configuration so that what were individual houses 
become interleaved with next-door properties and therefore combination of flats into one 
across one or more properties. Where there is more than just a “flying freehold” then some 
form of lease should be permitted, but for the new term – namely in perpetuity. The 
framework of leasehold maintenance and covenants would remain. (A change would be 
needed of existing law relating to very long leases to prevent them becoming freehold unless 
the law deals with the enforceability of covenants.) 
 
3 A further injustice in the enfranchisement of blocks of flats in particular, but occasionally 
houses as well, is the existence of a garage or parking spaces or basement or storage areas 
which spread beyond the building itself. This should not prevent enfranchisement of the 
freehold of the building. The parts stretching beyond the vertical limitation of the building 
(should be dealt with by leaseback to the landlord) 
 



(3) We agree that the rights for leaseholders who did not participate in a previous collective 
acquisition, should be permitted to do so later. However, they must make a financial 
contribution calculated on the lease which they currently have when it comes to a premium on 
enfranchisement.  

 
A             We can see no reason why any house should be sold on a long lease of any length. That 
should be prohibited under the new law. There are already arrangements with regard to 
maintenance of common parts, development estate which are largely satisfactory and can be used 
on estates. The prescription of the type of company and the shareholding in it as well as its 
memorandum and articles of association may well fall to be prescribed by the Law commission with 
a list of possible and permissible covenants. 
 
B             We believe that while leases may require landlords consent to alterations to the property 
that it should be prescribed that such consent will not be unreasonably withheld and that no 
premium may be charged for the giving of the consent. Landlords costs should be paid but they 
should be proper and reasonable. 
 
Page 11 – para 1.56 
 

(1) We do not see any particular merit in having a constant possibility of an extension of the 
lease with the surrounding costs – even if small. It seems to us that the new type of a lease 
in perpetuity would be appropriate. 

(2) We agree with this paragraph. From experience we are very much aware of changes in 
mortgages mortgage lenders requirements and just common sense where matters may have 
changed considerably since the grant of the original lease. 

 
A             We comment on the rest of this paragraph. We believe that rights and obligations required 
with the freehold should be minimal. We are particularly concerned about restrictive covenants on 
alterations to property. Clearly maintaining appearance of an estate may be important (e.g. scheme 
where there is a large estate and we are familiar with in Belgravia and other large estates), but on 
the whole we believe that leaving matters to the planning authorities may well be the best way 
forward to contain unwelcome development. This applies principally to individual acquisitions.  
 
B             If an individual property is on an estate and the landlord owns the property close to it than 
the landlord should be under an obligation to repair it, or to enforce repair if the property has been 
sold to a new purchaser. The law must permit enforcement of covenants in these circumstances. 
 
C             We do not favour replicating lease terms on the acquisition of the freehold of an estate or a 
building. However, we do believe that there needs to be covenants for repair of the property 
acquired binding on the purchaser and binding on the landlord as well. We believe estates can be 
allowed to fall into disrepair if the landlord still owns some of the properties and does not repair 
them or fails to enforce covenants to repair repair against those who actually own it. There should 
be an obligation on the landowners part to enforce repairing covenants and to comply with them in 
in a timely fashion of the estate or building. The law must permit enforcement of covenants in these 
circumstances and that they should run with the land. 
 
D             Broadly we agree the points made in subparagraph (5). 
 
Page 12- paras 1.57 and .58 
 



We broadly agree with your the points here but do want to be sure that landlords have responsibility 
for both carrying out repairs and enforcing repairs against other landowners and property they may 
have retained. 
 
Relating to who should be entitled to exercise enfranchisement rights: 
 
Page 13 –para 1.62 
 

(1) - (6) We agree with these proposals. 
 

- Para 1.63 We see no reason to deny commercial investors in residential property the 
rights they would have if they were owner occupiers or others similar status. It is right 
which should apply to residential property irrespective of the status of the owner. 

 
Page 14 exemptions etc paras 1.64 & 1.66 
 
We believe that the exceptions described are justified to maintain National Trust and the Crown 
Estates. In any event, it is common practice for the Crown to be as liberal as possible in terms of the 
legislation relating to enfranchisement. 
 
Page 15- 17  
 
We wholly agree with the criticisms relating to the current position and believe this is absolutely the 
right time to clarify and simplify the procedures. 
 
Relating to proposals for reform 
 
Page 17 – 18 paras 1.70 – 1.71 
 
We largely agree with all the proposals. Our only reservation relates to the service of a notice on a 
landlord whose address is unknown. We feel this could go to easily by default and that the 
Legislation should provide a respectable and well-known, preferably named, tracing agency should 
be employed. Our experience of these agencies, largely in respect of missing beneficiaries, is that 
they are reliable and not expensive. When acquiring a lease extension or a freehold we believe the 
extra cost is justified or human rights issues might ensue. 
 
Page 18 para 1.72 
 
We believe that there is justification for having to pay a landlord non-litigation costs. However, 
knowing charging rates, especially some of the central London firms, we believe there should be 
fixed costs regime, which has provision for inflation increases. However, it should be the hourly rate 
which is fixed rather than the overall amount. We can imagine circumstances where a lot of time is 
required for a difficult tenant or obstructive landlord and therefore the nature of the work which is 
done, should be prescribed as well. The person paying the bill (if not the person who instructed the 
solicitor) should have the same right to challenge it right as if they had been person  instructing 
solicitor. 
 
 
5          The rights costs to enfranchise? 
 
Valuation etc 



 
5.1          We note references and examples of how valuations could be done. We also believe that 
the valuation does require to be simple, clear and consistent. The method chosen should not require 
an expert valuer, other than perhaps, value of the property itself. The amount of litigation time 
spent on these issues is disproportionate in many cases. We elsewhere give an indication of how we 
think costs should be arrived at and how the party who has to pay those costs should be protected. 
 
5.2          We reiterate this point of view that existing leaseholds should go through the new system 
but any created after the new legislation should not. The new system should make sure the price 
paid in the first instance is adequate and a  proper market one, which the market will set and there 
should be no further expectation of making funds out of the lease. For this reason we advocate the 
creation of the lease perpetuity which will not require any further intervention in terms of costs or 
valuations. We also believe this would take account of the human rights position given that the 
current expectation when the leases were granted of those extant at the moment, will be entirely 
different when the new lease in perpetuity is granted. If a lease in perpetuity is granted then we 
believe it would satisfy the expectations of both the landlord and tenant and make life a lot easier 
for everyone! The current  law on converting long leases into freehold will need to be changed. 
 
5.3          It also follows that in considering  the enfranchisement of an existing lease, you will need to 
consider whether a lease in perpetuity should be granted. If so then it may well be that the premium 
should take that into account, but should be limited by yet another formula. There is a need to 
comply with the human rights legislation but should not to be carried on for ever when all that is 
really required is the actual expectation that when person has bought the home, it is theirs until they 
sell it to another. In fact, it could be argued the human rights of a lessee may well be compromised 
by an unfair system which subjects the homebuyer to a system lacking in equality of bargaining 
power at the point and time of purchase.  
 
5.4          It is our view that a simple formula should be applied consistently satisfying the least 
possible cost to the homeowner and still satisfying human rights legislation. Accordingly, any 
formula which we would choose, would have to do result in the lowest price being a simple formula. 
We do not think that a multiplier of the ground rent is satisfactory where some ground rents are 
very high. However, simple formula could be the lower of a simple formula and the ground rent 
multiplier. 
 
5.5          We can see no justification for a calculation of percentage of the capital value of the 
propety having relevance to a valuation given that the price paid in the first place was then almost 
certainly close to or the same as a freehold would have been. 
 
5.6          We note the working examples to the Consultation Paper. However we take the view 
mentioned above that simplicity is the order of the day and the lowest possible cost consistent with 
human rights legislation would be the correct outcome. 
 
Page 23 – para 1.88 
 
We cannot see an online calculator being the only method of valuation. We would assume that 
some valuation must be needed of the property itself. If that was known to the lessee then an online 
calculater might be acceptable. 
 
Page 23 – para 1.89 
 



This is noted. We believe that our suggestion of a lease in perpetuity would be the best way forward 
after satisfying the requirements of valuation. The social policy being pursued is to ensure people 
have homes they have bought and paid for and they are entitled to retain the value of it – otherwise 
they run the risk of their properties being confiscated to satisfy an archaic system which has fallen 
into disrepute. 
 
 
Houses 
 
Much of what we have already served applies to houses. We certainly agree that removing technical 
barriers and complexity and the rules is required. The issue of divisibility of property which we have 
mentioned before requires to be considered in this context. Our views with regard to valuation costs 
etc. and premiums arrived at is also dealt with above. 
 
 
Conclusion 
 
The Belgravia Society wholeheartedly supports the Law Commission in its attempt to create a fairer 
system. There is nothing fundamentally wrong with leasehold law but it lends itself to exploitative 
practices by landlords. The balance of bargaining power between a seller who disposes of the 
property by way of a leasehold title and the buyer is virtually always in favour of the seller. This 
imbalance needs to be corrected. 
 
Our views can be summarised as follows: 
 

1. Houses and flats should as far as possible be dealt with by the same legislation 
 

2. With regard to existing leases, a simplification of the system both in terms of valuation, 
rights and costs need to provide an equal balance, as far as possible between landlord and 
tenant. The lowest price for a lease enfranchisement should be adopted insofar as it is 
consistent with human rights legislation. 

 
3. When new leases are to be granted, the new form should be created namely a lease in 

perpetuity and the law amended to make it possible so that it does not automatically 
become freehold. 

 
4. Upon sales of freehold property the minimum amount of covenants should be obtained. 

Repairing covenants should run with the land. 
 

5. The charging of fees by landlords and their agents should be restricted whether in relation to 
leasehold or freehold and in connection with consents for alterations, assignments, the 
provision of information about flats or an estate, registrations of transfers and all matters 
requiring intervention by the landlord and no premium should be allowed. 

 
6. The right to challenge costs should apply to the person who wishes to challenge them and 

not necessarily to the person who instructed either the solicitor or valuer or other necessary 
professional. 

 
 
Principle Author   
 



Authors -   
                   
                  
 
6th January 2019 
 
 



From: Bob Ford   
Sent: 23 November 2018 16:56 
To: leasehold.reform@communities.gov.uk 
Cc: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold reform consultations 
 
 
To: leasehold.reform@communities.gov.uk 
C: propertyandtrust@lawcommission.gov.uk 
 
Consultation on Leasehold Reform 
I learnt of the consultation only recently or I should have responded earlier. I am not a frequent 
searcher or user of on-line technology. 
 
I have read the consultation from Communities but and seen that there is one by the Law 
Commission which I have not had time to read. I hope I have managed to respond to both. 
 
I am acting for my self only as a leaseholder. 
 
I have not answered the specific questions I have seen as they either do not apply or do not allow a 
simple answer or are not the brunt of my response. 
 
As you will read next, I consider the extent of the present consultation and proposals insufficient. 
 
I hope my information and comments are useful nonetheless. 
 
 
General Summary of My Comments 
The proposals do little for existing leaseholders and appear not to consider the large number of flats 
with separate entrances, to which management charges do not apply, that are not newly-built and 
nearing the end of their leases. 
 
Nor do they consider the issues of the frequency of having to renew a lease, the cost of renewing 
the lease, or the disadvantages lease-holders suffer compared with freeholders, such as the refusal I 
experienced by companies to supply or install solar panels to leasehold properties. A huge number 
of families and the nation thus fails to benefit from the such renewable energy. 
 
The leaseholder is solely and wholely responsible for maintenance and repairs to the property, with 
strict requirements that may become impossible, but without the permanent enjoyment and 
security of a home that the Minister wishes. For example, my lease details exactly how many coats 
of which type of paint must be applied to windows at what frequency. This cannot be done to 
modern replacement windows, leaving me technically in breach of my lease and the landlord able to 
extinguish it and offer a new, more expensive one. If a neighbour in a block fails or refuses to honour 
the lease's conditions on a common feature, such as the roof, everyone is potentially in breach of 
their tenancies or having to pay more than the fair share. This is like the problem mentioned in the 
consultation of management charges for shared access; however it has not been explored. 
 
 
Comments from My Personal Situation 
Leasehold lies between renting and buying freehold for those with enough money and income to 
avoid the former but insufficient to attain the latter. 



 
I live in one of a hundred leasehold properties in one street alone in Maidenhead on just one of the 
mixed-content estates built in the 1950s and 1960s, each containing a large number of buildings,  
mixture of freehold bungalows, leasehold blocks, and the remainder being social houses, then called 
Council Houses. The town has many leasehold flats once one knows how to recognise them. I expect 
this is repeated across the country to affect 100,000s of families. 
 
I live in a block comprising four flats, two up above two with their own entrances. Other blocks 
comprise two flats, one above the other. 
 
Originally these were first-time buys for newly-weds and those with just 1 child before moving on 
and releasing the flats for another generation. Now the flats hold people of all ages including into 
their 80s. People are dying in them with the cost of moving becoming impossible. The range of 
leaseholders lies well within any range whose lot the Minister wishes to improve. 
 
As I understand it, the lessor is a head-leaseholder. It is a commercial company that has changed 
over the years. I realise now that I do not know whether it owns the freehold. 
 
An increasing fraction of the properties are now sub-let by absentee leasholders at high rents. Some 
are let to people in debt or out of work with the rent paid by the State as Income Support. The 
nature of the population has changed greatly and the road has lost the former neighbourliness and 
care for the occupiers' surroundings. Car parking has become a gross problem as none of the blocks 
have parking spaces but may have 1 to 3 cars. Being old buildings they are not energy efficient, 
sound-proof, or waterproof from above to below. Any work to modernise is entirely at the 
leasholder's expence but the landlord's long-term benefit in the commercial market. 
 
The original leases were of 99 years from the late 1950s. They are unsaleable if the remaining lease 
falls to 80 years. The price of re-newing is wholely dictated by the landlord. Renewal is a re-current 
expence to the leaseholdfer and profit to the landlord. Leaving it later one is penalised by the 80 
year factor. Doing so earlier is a repeated expence. Without financial security there is not the 
security of tenure or enjoyment that the Minister seeks. 
 
Current renewals extend to 125 years. They are accompanied by a large increase in the cost, the 
legal expences, and increased ground rents. 
 
I shall have to renew soon for the second time. How does that fit the Minister's visionof 
permanency? 
 
When I renewed 35 years ago the cost was about 5% of the then market value of the property. 
People doing so now are being charged 20% - 25%, excluding legal fees, and above. People have no 
option if they wish or need to move. Otherwise they are faced with not renewing and dying, like a 
neighbour recently, and leaving an estate that is essentially worthless and all the more expensive to 
administrate as a consequence. 
 
One recent renewal specified a rise in the ground rent from £7.50 sterling p.a. to £250 with an 
increase 10 years later to £500 p.a.! There was no option but to accept. 
 
There is no real path or procedure of appeal or complaint by a leaseholder against a higher 
leaseholder or freeholder. Currently an attempt requires the leaseholder to pay both parties's costs 
whatever the outcome. This is effectively a rigging of the market. 
 



It is unrealistic to expect a haphazardly shifting set of two or four leaseholders, not necessarily 
resident, to have the permanence, knowledge, competence or money to form the permanent legal 
body needed to buy the freehold for a block. 
 
 
Specific Suggestions 
In the feudal past from which leasehold arose, legal avoidances were created such as the lease and 
then release (from returning the property) for freeholders. Yet leasehold remains, still, without any 
such remedy. 
 
Manorial tenances were removed a century ago but leases, which are just as ancient and archaic, 
continue. With the housing shortage and increasing number of blocks of flats being built, in addition 
to the enormous number already existing, abolition of the leasehold is overdue to be replaced with a 
form of permanent ownership to achieve the Minister's aims. 
 
Since the leaseholder pays all the costs accompanying the tenure and these increase with length of 
tenure, the one-off payment for the lease regardless of its length is a profit to the landlord. Longer 
leases cost the landlord nothing extra and the lessee gets more in return for his greater costs. Why 
not require the offer of leases of 199 years, 299 years or 999 years to approach the benefit of a 
freehold? 
 
If leaseholding remains, the cost of renewing a lease needs a cap or regulatory mechanism just like 
the ground rent; perhaps at a small percentage of the current market value, say 2%-5%. 
 
I suggest that the refusal to supply services to leasehold properties that are offered to freehold 
property (as instanced earlier), has not been realised. It is not appropriate in the modern market 
place in this country but may be difficult to control. Much longer leases, to be treated like the 
permanent ones of freehold, or the replacement of leasehold altogether could settle that. 
 
Robert Ford 
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Law Commission Consultation Paper on Leasehold Home Ownership 
 
Responses to consultation questions by Boodle Hatfield LLP 
 
 
 
We would begin by giving our support to the Commission's overarching aim to simplify and make more 
transparent the legislation relating to enfranchisement. Those of us who specialise in this practice area 
know all too well the complex and often conflicting nature of the legislation and just how difficult it can 
be for landlords and tenants (and their advisers) to navigate their way through that legislation and 
avoid the many pitfalls which lie within.   
 
We also congratulate the Commission on its often innovative approach to tackling some of the issues, 
particularly in relation to the legal (as opposed to valuation) aspects.  
 
For example, we welcome the certainty which comes from the Commission's suggestion of applying a 
25% commercial-use test across all enfranchisement claims. 
 
We also agree with the Commission's proposal that the largely redundant 1967 Act extended lease 
claim be abolished, and that a single scheme be introduced for extended lease claims for both flats 
and houses. 
 
We also agree with the proposals to abolish the removal of the requirement of two year ownership, the 
standardisation/simplification of forms to reduce possible mistakes and the concept of simplifying the 
forum for dealing with disputes. 
 
We would, nonetheless, like to make reference at the outset, by way of remainder, that the process of 
reform has been driven, to a large part, by the practice of some within the industry to grant leases of 
properties at dramatically escalating ground rents and, in the context of enfranchisement, leading to 
the payment of a premium (which is perhaps higher than the claimant tenant would have expected) to 
compensate the landlord for the consequent loss of that escalating ground rent which the landlord 
might otherwise have expected to have receive. 
 
Whilst we understand the desire of Government, and consequently the Commission, to explore 
measures to correct this practice, we wish to make the point that the problem to be addressed is not 
necessarily the methodology that is applied to calculate an enfranchisement premium or price which 
derives from a lease at a dramatically escalating rent.  The parties to that lease have entered into a 
contractual arrangement with one another by which the tenant has agreed to pay rent in accordance 
with the terms of the lease and, if the tenant exercises its right to claim an extended lease of its flat 
(thereby reducing the rent to a peppercorn) or to claim the freehold of its house (thereby removing the 
obligation to pay rent), the landlord is entitled to receive compensation for the rent it would have 
received pursuant to the contractual arrangements that have been agreed between the landlord and 
tenant.  Instead, the problem which needs to be addressed lies with the fact that the tenant may have 
not received proper advice (whether legal or valuation) or has not paid proper attention to advice 
received, or has been subject to a form of mis-selling on the part of the landlord. 
 
Furthermore, the Commission is charged in part in seeking to reduce the premium or price payable by 
tenants to enfranchise.  This seems to us to pre-suppose that the price payable by a claimant tenant is 
necessarily currently too high, but we dispute that that assumption can be made.  Whilst, as above, we 
do not deny the complexity and lack of transparency in the enfranchisement legislation (and 
understand the desire to simplify and make more transparent the valuation process), its terms have 
developed over the years in accordance with the wishes of Parliament and under the scrutiny of the 
Tribunal and Court system in determining, as an independent body, the proper price payable upon an 
enfranchisement claim, pursuant to countless cases on the subject.  
 
Taking into the account the above, we agree (as per paragraph 1.5 of the consultation paper) that 
many tenants do not sometimes understand the concept of leasehold ownership, but would argue that 
the answer to that lies in better education and better advice being provided.  This theme is picked up 
again at paragraphs 1.40 and 1.41 of the Commission's consultation document, to which, again, the 
answer is that those purchaser tenants should have known the terms of the transaction into which they 
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were entering at the outset and, if they did not, the problem lies in the advice which they received.  
Those tenants are indeed "being asked to pay again for the house they have already bought", but that 
is because, following their enfranchisement claim, they will be obtaining a more valuable share in that 
property.  The law has been put in place to reflect that, and that the tenant should not obtain that 
increased value (and, conversely, the landlord should not suffer a decrease in its reversionary value in 
the property) without the tenant paying for it.   
 
Consultation Question 1 (differences England/Wales) 
 
No comment, because we do not have specific knowledge of Welsh transactions. 
 

Chapter 4 - The right to a lease extension 
 
Before turning to the questions posed by the Commission at this section of its consultation, we have 
the following observations to add.   
 
We would agree with the criticisms levelled at the provisions of the 1967 Act dealing with lease 
extensions, set out at paragraphs 4.21 to 4.34.  We would also accept the general observation that a 
90 year lease may not be as marketable as was the case at the time the 1993 Act was enacted, 
although we would just add that, in most cases, a tenant claiming a 90 year extension under the 1993 
Act will do so with several years still remaining on its existing lease, so that, even an existing lease 
with 35 years remaining will result in a new 1993 Act lease of 125 years to run.  
 
We would not, however, agree with the suggestion at paragraph 4.26 that tenants are seeking an 
extension to the term of their existing lease, but at the same ground rent, nor is there any general 
desire for tenants to seek to buy out the rent payable under their existing lease, but without extending 
the lease term.  If the Commission is aiming to create a more simple straightforward system, the 
introduction of the greater flexibility suggested here (with a consequent need for more bases of 
valuation) would run the risk of complicating the procedure yet further.  In this regard, we would agree 
with the summary of the potential problems set out at paragraphs 4.44.   
 
Similarly, the apparent problem identified at paragraph 4.28 with regard to a "house" or a "flat" 
including additional premises which a tenant cannot identify, is something which, in our experience, 
very rarely arises and, if it does, can usually be resolved between the parties fairly easily.  The 
Commission gives examples of problems arising when dealing with 1967 Acts extended lease claims, 
but given that such claims are very rare these days, it really is not a significant problem.   
 
As to the terms of new leases, the two sides of the argument are that sometimes changes are needed 
to the terms of the existing lease which may be to the landlord's advantage, and sometimes to the 
tenant's advantage.  We agree that neither party should exploit the position by introducing changes 
which are not merited, but one cannot have a rigid system that makes no allowance for sensible 
changes to reflect the passage of time and changes in market practice.  
 
We would agree with the suggestion there be one single right to a claim for an extended lease at a 
peppercorn rent and with redevelopment rights for the landlord.  We would suggest that the term of 
such extended lease should be for an additional 125 years and, with redevelopment breaks, as now, 
in the 12 month period at the end of the term of the tenant's existing lease and for the 5 year period at 
the end of the term of the new lease. 
 
We would agree that the right to claim an extended lease should be on the above terms only, and not 
with any greater flexibility to choose whether to either extend the term, or reduce the rent, or do both.   
 
We agree with the suggestion at paragraph 4.47 that any existing lease claim should be a claim for an 
extended lease of everything that is demised under the tenant's existing lease (assuming the 
exclusion of Aggio-type claims), and with the suggestion at paragraph 4.48 that all rights under the 
existing lease should be continued in the new extended lease, save that this needs to be subject to a 
caveat that the grant of such rights should only continue where it is possible to do so (and, as above, 
excluding Aggio-type claims).  If circumstances have changed since the date of the grant of the 
existing lease, such that the rights cannot now be granted by the landlord, the legislation should 
accommodate that.   
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We have no issue with the suggestion at paragraph 4.50 that a landlord should be able to require that 
an extended lease includes land originally demised to the tenant, but since assigned by that tenant to 
a third party.  In addition, we agree with the observation at paragraph 4.51 that there is little need or 
justification for a landlord to be able to exclude a part of premises on the basis that they overhang or 
underhang other premises, provided that suitable rights are retained for the landlord to terminate the 
lease in the case of redevelopment.   
 
We would agree with the observation at paragraph 4.57 that the starting point, when looking at the 
terms of a new extended lease, should be the terms of the existing lease, and agree with the 
observation at paragraph 4.67 that any broader change to the lease terms should be made pursuant 
to statutory powers specifically designed for that purpose. 
 
However, as mentioned above, it is not just a bipolar question of whether to allow changes to terms 
that are "unworkable or unreasonable" and those which are deemed "more desirable or convenient". 
There may be other categories of change that are justified, necessary or more sensible, brought 
about, for example, by changes in the market or industry practice, since the lease was granted, or 
changes in the way in which a particular property is run over time.  As a consequence, one cannot just 
apply a rigid "one-size fits all" set of rules.  Indeed, if one simply looks at the 4 examples of prescribed 
clauses recited at paragraph 4.85, that referring to a landlord having to extend a list of insured risks for 
one flat results in the landlord essentially being forced to do so for the whole building (given the fact 
that the landlord's insurance obligations will, in the vast majority of cases, be to insure the building as 
a whole). 
 
Our opinion, therefore, is that the flexibility afforded by Section 57 of the 1993 Act, as summarised at 
paragraph 4.18 of the Commission's paper, is important.  
 
This is needed just as much for the protection of tenants as it is for landlords, in order to provide for 
the efficient running of the property.  In addition, one cannot have a prescribed list of acceptable 
changes, because one cannot tell what might arise from one property to the next.  Certainly, it is not 
feasible to have a prescribed form of modern lease. We are looking, for the most part, at an extended 
lease of a single flat within a larger building.  The new extended lease, and, in particular, its service 
charge provisions, must continue to fit into the "jigsaw" of the building as a whole, and each property 
will have its own peculiarities.  For the most part, flats within a building will be on the same or very 
similar terms to each other to ensure this consistency, and to prescribe a single, different, form of 
lease would cut across that and cause problems.  
 
As for Aggio claims, it is true that the new extended lease (ie. of the individual flat) will need to look 
different to the tenant's existing lease (ie. of the building as a whole), but rather than prescribe a new 
form of lease for such claims, for the same reasons as recited above, it would be better to stipulate 
that the new extended lease follows the form of leases of other flats within that building, subject to 
standard clauses which could be included within that new lease.   
 
As to paragraph 4.60, it is rarely an issue as to what happens to the management of common parts 
when a third party management company's lease of those common parts, or its responsibility to 
manage those common parts, expires.  One simply adds a clause into the new extended lease stating 
that, when that time comes, the rights and responsibilities of the management company pass to the 
landlord, and the tenant is required to make any payments previously payable to the management 
company to the landlord instead.   
 
With reference to paragraph 4.82, we would strongly argue that the legislation should allow the parties 
to agree such terms as they are willing to negotiate between them.  It seems to us to be wrong to deny 
the parties a freedom to contract with each other.  
 
With reference to paragraph 4.87 we would argue against the proposal for a template "lease by 
reference".  When putting in place a lease which will continue for an additional 90 years (or, indeed, 
for a longer term, given the Commission's own proposals), it is far better to put a new full lease in 
place, so that one does not have to rely on the parties having the original lease to hand to refer to 
years later. 
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We do not agree that there is a problem in landlords putting pressure on tenants to accept voluntary 
leases on terms which are more onerous than the tenants would receive if they made a 1993 Act 
claim.  The ability and freedom for a landlord to choose to grant a voluntary lease on terms which are 
acceptable to that landlord is important.  Rather than tenants entering into such leases because they 
feel pressure to do so, it is often the case that it can suit the tenants to agree such terms, perhaps in 
exchange for a lower premium than the tenant would otherwise pay pursuant to a formal 1993 Act 
claim. In addition, we foresee problems in defining what would be deemed to be a "voluntary lease 
extension".   
 
If the Commission believe that there is a need to safeguard a tenant against the possibility of entering 
into a voluntary lease extension unaware that the tenant could make a formal claim under the 
enfranchisement legislation, we would suggest that a requirement could be introduced to include a 
statutory warning notice in such leases.   
 
Similarly, and with reference to question 8 of the consultation paper, we believe that the contracting-
out provisions of the legislation should remain in order to provide landlords and tenants with a freedom 
and flexibility to contract as they wish.  As in the case of voluntary lease extensions, it may very well 
suit a tenant to enter into a lease which is contracted out of the terms of the legislation if, for example, 
that tenant receives an extended lease, but at a lower premium than would be payable for a lease 
which is not contracted out.   
 
We would be agreeable, however, to additional protection being introduced so that the contracting-out 
procedure mirrors that of the Landlord & Tenant Act 1954 and, as above, by way of the introduction of 
a requirement that statutory warning notices are included in such leases. 
 
Consultation Question 2 (lease extensions for houses and flats at a nominal ground rent) 
 
We agree that if lease extensions are to apply to houses, they should be on terms similar to those for 
flats, i.e. for a substantial period at a nominal rent.  We query whether the current 50 year lease 
extension should remain at all, and consider it should not be extended.  However, we further query 
whether houses should qualify for lease extensions at all.  This seems to be in general an 
unnecessary complication, save that it may be practical (a) where there are flying freehold issues 
and/or (b) where an estate service charge is needed (although this could be dealt with by way of an 
estate rentcharge). 
 
In relation to the appropriate length of the lease extension, this in fact depends upon the length of the 
unexpired residue of the term.  For simplicity, we would recommend a minimum additional term of 125 
years. 
 
Consultation Question 3 (continuing ground rent) 
 
We consider that the added options of extending a lease without changing the ground rent and/or 
merely extinguishing the ground rent are unnecessary complications.  Furthermore, retaining a ground 
rent especially into the term of the new lease will give rise to issues as to how it should be reviewed. 
 
Consultation Question 4 (extent of premises leased) 
 
We agree that a lessee should be entitled to a lease extension of the whole of the premises let under 
the existing lease, subject to qualifications.  These are that what are essentially separate units should 
not be included (for example where a lease includes a commercial unit), and (although this may be 
implicit in the consultation paper) in an Aggio situation.  This is in practice addressed by the 
Commission's proposed new scheme. 
 
We agree that a landlord should be able to propose that other land originally included in the lease but 
assigned separately should be included in the new lease, without time limit for requiring that. 
 
We agree that, save as mentioned above, there is no reason for landlords to argue that parts of the 
premises should be excluded, particularly on the overlapping basis which we agree is not an issue for 
lease extensions, provided that suitable rights are retained for the landlord to terminate the lease in 
the case of redevelopment. 
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Consultation Question 5 (mortgages) 
 
We agree. 
 
Consultation Question 6 (amendment to terms of existing lease) 
 
We do not agree with the proposal.  The problem is that many current leases are unsatisfactory in one 
form or another either for the landlord or the tenant, or may in fact contain defects and be 
unmortgageable without indemnity insurance.  At the very least the provisions of section 57 (2) are 
needed (creating a service charge where necessary).  For example, we are aware of leases which 
reserve a fixed service charge varied by reference to the price of coke being supplied in a particular 
street in 1961.  In addition, again at the very least, it should be possible to vary the lease on the 
grounds in which variations can be ordered under section 35 of the Landlord and Tenant Act 1987.  
Furthermore, other defects can arise (for example, forfeiture for bankruptcy) which section 57 (6) at 
present deals with.  Section 57 (6) is already restricted, but there is one area where it ought to be 
extended: that is that if paragraphs (a) or (b) apply, it should be possible to include a new provision, 
which at present is not permitted. 
 
Overall, it is simply impossible to prescribe a list of covenants which could be permitted, short of 
actually creating a standard form model lease.  Even then that is unlikely to be suitable in all respects 
for all buildings.  That is particularly the case for Aggio style leases.  At present, section 57 is inept to 
create an Aggio style lease after the expiration of the current term (when the lease will continue solely 
in relation to the flat).  At that point in time, ordinarily a common form service charge is required 
(unless for example the premises are and remain only a caretaker's flat) and appropriate maintenance 
and service obligations.  In practice landlords' and tenants' advisers normally come up with workable 
solutions to this problem, but excluding that right would be unworkable. 
 
Consultation Question 7 (voluntary extensions) 
 
We do not consider that the ability of parties to do this creates significant problems in practice.  In 
practice, it enables parties' advisers to resolve problems that would otherwise continue.  To safeguard 
against the tenant being unaware that rights exist for it to claim an extended lease under the 
legislation, a requirement could be introduced to include a statutory warning notice in the lease. 
 
Accordingly, apart from a restriction on or exclusion of ground rents, we do not consider that there 
should be any control or limit. 
 
Consultation Question 8 (contracting out) 
 
Contracting out is relatively unusual.  It does however have the advantage of a tenant who wishes to 
acquire a particular interest (for example an elderly tenant with limited resources who is happy to 
release value in return for say a term of 25 years).  We see no reason why in such circumstances the 
right should not remain, and indeed could be extended to any lease where the tenant is properly 
advised (as with the Landlord and Tenant Act 1954). 
 
Consultation Question 9 (increased likelihood of lease extensions) 
 
We suspect that the reforms would only marginally increase the likelihood of lease extensions given 
the current regime for flats.  We would expect in relation to houses that the preference continues to be 
for freehold claims. 
 
Consultation Question 10 (evidence re length of term) 
 
We have no specific evidence.  However we would point out that where a current flat lease with a very 
small term is extended, and the new lease therefore has (say) 91 years, although that is mortgageable 
in general, it very rapidly reaches 80 years where mortgageability becomes more difficult.  An 
extension of 125 years (or more) would avoid that, with a relatively small increase in value at that point 
in time, and save the need for the lessee within 10 or so years of the grant of the new lease to make a 
further lease extension claim. 
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Consultation Question 11 (ground rent options) 
 
We do not have any evidence. 
 
Consultation Question 12 (right to include alternative terms by agreement) 
 
Any exclusion of the current rights to negotiate a lease extension is likely to decrease the cost and 
duration of the enfranchisement process in most cases.  However, for reasons set out above, the lack 
of flexibility, and also the very limited current rights of landlords or tenants to require alterations, could 
in fact lead to problems which would result in tenants not exercising their rights to a lease extension. 
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Chapter 5 - The right of individual freehold acquisition 
 

 
 
Consultation Question 13 (extent of transfer) 
 
We believe that the transfer should be of only what is demised to the tenant, and that any such 
transfer should not include premises outside the curtilage of the building if it will create a flying 
freehold.  
 
We agree that there should be no deadline or time limit for a landlord to propose that land originally let 
with the lease but now assigned to another should be included in the transfer. 
 
Consultation Question 14 (mortgages/rentcharges) 
 
We agree the proposal relating to mortgages, provided in the case of (2) the lessee is aware of the 
mortgage or it is registered. 
 
Rent charges - the addition of the obligation to endeavour to discharge rentcharges seems simply to 
add a further layer of complication.  It is open to the tenant to do so under the Rentcharges Act 1977, 
and we see no reason why the landlord should incur additional costs relating to that. 
 
Consultation Question 15 (rights affecting the freehold) 
 
In principle, the lessee should acquire the freehold subject to the rights and obligations on which the 
freehold is currently held.  Otherwise the freeholder may be in breach of such obligations and/or the 
person holding such rights may be deprived of them without good reason. 
 
We do not think it appropriate that a lessee can elect as of right to include terms for example because 
these might reduce the premium paid.  If the landlord is selling the freehold, it should be entitled to 
achieve full value.  The question also suggests that it would only be a lessee who would have an 
opportunity to elect for additional terms to be included in the freehold transfer.  It would be inequitable 
to introduce such a right, and to not afford the same right to a landlord. 
 
We believe it would be too prescriptive and could lead to unworkable situations to specify a prescribed 
list of additional terms to be included in the freehold transfer. 
 
Consultation Question 16 (rights in respect of retained land) 
 
The consultation refers to rights and obligations, but appears in this section not to be dealing with 
easements.  In relation to rights and obligations, what is being proposed seems simplistic, and 
although more complex, we believe that the current arrangements in section 10(4) and (5) of the 1967 
Act are more flexible and should be retained. 
 
There is too much variation, from one property to another, to be able to prescribe a set list of terms to 
be included in a freehold transfer.  There needs to be the same flexibility as at present to allow for 
such variations, and it is not feasible to legislate as to which party or parties can choose terms from 
any such prescribed list of terms 
 
 
Consultation Question 17 (enforceability) 
 
We agree that an obligation owed to a landlord of an Estate should be enforceable whether or not the 
landlord has retained land that benefits from the obligation. 
 
In relation to enforcement of charges, under an estate management scheme, what is important is 
there is a mechanism for enforcing payments. 
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We do not believe that one necessarily needs to create a separate system for positive covenants 
running with the land simply for enfranchisement matters.  It could be dealt with by the introduction 
into the transfer deed of a suitable restriction on title, or by allowing enforcement along the lines of 
non-payment of service charge. 
 
Consultation Question 18 (where lease does not set out terms governing relationship) 
 
We do not agree, the list of prescribed clauses will either be very long or run the risk of being too 
prescriptive and failing to deal with necessary circumstances.  As above, any such list would not allow 
for the fact that each property is different from the next. 
 
Consultation Question 19 (transfers outside the 1967 Act) 
 
We are not aware that such transfers create significant problems in practice.  The lessee is always 
able to make a formal claim if it does not like the terms offered by the landlord, but the ability to enter 
into "voluntary" terms allows a tenant to decide to accept a transfer on terms which might be different 
from those which would arise from a formal claim, in exchange for a potential price reduction.  Again, 
the transfers need to be sufficiently flexible to cover all potential matters, but in general, we see no 
need to control or limit transfers outside the enfranchisement legislation. 
 
Consultation Question 20  
 
As with the reply to Consultation Question 12. 
 
The current system does not generally lead to long delays in agreeing the form of the transfer deed, 
and certainly, in our experience, rarely leads to the inclusion of "unusual" terms. 
 
Indeed, the introduction of a list of prescribed terms could lead to complications (and, in consequence, 
delays in itself) as the parties try to accommodate that list in reaching a sensible situation for any 
particular property. 
 
With reference to paragraph 5.74, we do not believe that any such reform would increase the number 
of claimants.  
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Chapter 6: The Right of Collective Freehold Acquisition 
 

 
The summary at paragraph 6.34 as to why collective claims are, or are not, made, is very accurate.  
 
We also agree with the Commission's suggestion that the nominee purchaser should be a company 
rather than individuals, and the problems identified at paragraphs 6.37 to 6.46 are absolutely correct.  
We also agree the proposals at paragraphs 6.61 to 6.65.   
 
As for the proposed introduction of a collective right to claim the freehold of an "estate", at paragraph 
3.8 of the Commission's consultation document, reference is made to a lack of rights to collectively 
enfranchise a "modern housing estate" and that is, presumably, the nature of the "estate" that the 
Commission has in mind when introducing a new collective enfranchisement right. If so, the 
arguments advanced at paragraphs 6.47 are fair.   
 
However, aside from paragraph 3.8 of the Commission's consultation, the paper only ever refers to a 
right to enfranchise an "estate" and it is disappointing that the Commission does not include that term 
in the list of definitions at the Glossary.  Indeed the only form of definition of an "estate" is at paragraph 
6.95(1) where the Commission defines that expression to be a group of "residential units let on long 
leases within multiple buildings or [contributing] to a common service charge".  
 
The danger here is one of unintended consequences. The definition as applied above could, in certain 
circumstances, lead to a collection of properties, within, say, a mews, or surrounding a central garden 
square, being said to constitute an "estate". We do not agree that such a position would be 
appropriate (and, indeed, as above, we believe that this is probably similarly the view of the 
Commission). It does, however, highlight the need for proper drafting of a definition of an "estate" if 
such a provision is to be introduced. 
 
In addition, we would suggest that thought also needs to be given as to whether a right to collectively 
enfranchise an "estate" is required if there are proposals to expand the use of commonhold schemes.  
There is a danger that, if care is not taken to "dovetail" the two, one will end up again with a complex 
landscape for tenants of units on a housing estate. 
 
We do not believe (as is suggested at paragraph 6.52) that tenants tend to experience the problem of 
acquiring the freehold of what is less than demised by their leases.   
 
We understand the idea at paragraph 6.84 (ie. stating at the outset the value attributable to each flat), 
but it seems to us to be extremely difficult to put that into effect. As is acknowledged in the 
Commission's paper, problems arise in how one values each flat, and in dealing with possible rises 
(or, indeed, falls) in the market. 
 
Consultation Questions 21 and 22 (nature of nominee purchaser) 
 
We agree that a company limited by guarantee is satisfactory.  Whilst the problems associated with 
ownership through individuals are significantly less in the case of premises consisting of four or less 
flats, they are still present.  We consider it simplest if the nominee purchaser is a guarantee company 
in all cases. 
 
We are not aware that the requirements of company law are inappropriate or onerous for a nominee 
purchaser, even if in practice some of them could be relaxed. 
 
Consultation Question 23 (articles of association) 
 
We think this is very dangerous.  In particular, the prescribed articles for commonhold associations are 
one of the reasons why commonhold has not taken off.  It is always going to be difficult to prescribe a 
set of articles which can be applicable in a wide range of different buildings, in particular in relation to 
different classes of share if different obligations and/or service charge requirements arise. 
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Consultation Question 24 (disposal by nominee) 
 
We agree with the proposals, provided that there is a mechanism for a disposal to a fresh nominee 
purchaser if the first one becomes insolvent, likely to be because of non-payment of service charges. 
 
Consultation Question 25 (right of collective freehold acquisition on estates) 
 
We agree that in principle this is a good proposal, as is the approach in paragraph 6.95 
 
As stated above aside from paragraph 3.8 of the Commission's consultation, the paper only ever 
refers to a right to enfranchise an "estate" and it is disappointing that the Commission does not include 
that term in the list of definitions at the Glossary.  Indeed the only form of definition of an "estate" is at 
paragraph 6.95(1) where the Commission defines that expression to be a group of "residential units let 
on long leases within multiple buildings or [contributing] to a common service charge". 
 
The danger here is one of unintended consequences. The definition as applied above could, in certain 
circumstances, lead to a collection of properties, within, say, a mews, or surrounding a central garden 
square, being said to constitute an "estate". We do not agree that such a position would be 
appropriate (and, indeed, as above, we believe that this is probably similarly the view of the 
Commission). It does, however, highlight the need for proper drafting of a definition of an "estate" if 
such a provision is to be introduced. 
 
In addition, we would suggest that thought also needs to be given as to whether a right to collectively 
enfranchise an "estate" is required if there are proposals to expand the use of commonhold schemes.  
There is a danger that, if care is not taken to "dovetail" the two, one will end up again with a complex 
landscape for tenants of units on a housing estate. 
 
Largely, the suggestions at paragraph 6.95 may work, but what is envisaged at paragraph 6.95(3) 
needs careful consideration, so as to avoid "unpicking" certain units from the service charge regime of 
the estate as a whole. 
 
Consultation Question 26 (extent of acquisition) 
 
We agree, save where this would create a flying freehold.  There may be good reason why, under the 
present system, it is better and more workable for the tenants not to obtain the freehold of land outside 
their building, or to be given rights as opposed to the freehold. 
 
Consultation Questions 27 to 30  
 
See above in relation to the parallel questions on the right of individual freehold acquisition. 
 
Consultation Question 31 (compulsory leasebacks) 
 
Whilst we accept that there is a risk of participators having to pay for the value of parts not let to 
participating leaseholders, this could result in a substantial part of the premises being retained by the 
original landlord, with a completely different landlord entity.  On balance, it seems to us that that is 
unfair on landlords: if they are being forced to dispose of residential premises, they should not be 
obliged to accept a new landlord. 
 
Consultation Question 32 (five year ban on successive collective freehold acquisitions) 
 
We agree. 
 
Consultation Question 33 (transfers outside the statutory scheme) 
 
We do not believe that the ability to enter into a transfer outside the 1993 Act creates significant 
problems.  There are undoubtedly instances where it makes matters easier, for example if there are 
problems with an intermediate landlord, so that the freehold can be transferred separately.  There are 
also dangers as above in excluding non statutory schemes, because there may well be issues which 
the statutory scheme does not satisfactorily cover. 
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Consultation Question 34 (a new right to participate) 
 
We agree with the principle of the new right to participate and with the comments at paragraph 6.153 
on limitations on any concept of invitations to participate.  We are however acutely aware that a similar 
proposal was made in the 2002 Act which has not been implemented because it is generally regarded 
as unworkable, particularly in relation to price.  Very considerable detail will be required to make the 
scheme workable.  We comment on the following aspects of this specific proposal: 
 
• We agree that making it applicable to existing collectives will be difficult.  The only solution we 

can see is if there is a further right of collective freehold acquisition under the new regime. 
 

• We see no reason why a landlord who has taken the leaseback should not be entitled to 
participate.  That would be grossly unfair, and particularly so in the case of a compulsory 
leaseback. 
 

• We agree that there will need to be safety provisions in the articles preventing any new 
participant being in a different class with significantly different rights. 
 

• We agree that valuation will be complicated but is critical.  There will need to be factored into 
changing the value of the freehold any increase or decrease in value since acquisition, as well as 
(for example) the grant of very long leases, and also the fact that the new participator has 
delayed joining in.  It may well be that the best method is to value the diminution in value of the 
aggregate interests of the original participators in the nominee purchaser. 

 
We agree with the idea that no tenant should be excluded from joining in a collective claim, but would 
comment upon the following issues in relation thereto: 
 

• There are problems in prescribing what value is attributable to each flat. 
• There are problems in making allowances for changes in the market between the time of the 

original collective claim and the time of any other tenant later joining in. 
• We also agree that collective claims completed under the present ("old") system should not be 

subject to this new right.  
• One also needs to consider the terms on which any tenants who later join a collective freehold 

claim will be subject. 
If one makes it more attractive for tenants to wait to join in a collectively enfranchised freehold at a 
later date, that would also inevitably lead to tenants who will sit tight and avoid the time, expense and 
trouble involved in making the original claim (in this regard, we agree with the comments made by the 
Commission at paragraph 6.156(5)(b)). 
 
Consultation Question 35 (nature of nominee) 
 
See reply to consultation questions 21 and 22. 
 
Consultation Question 36 (restrictions etc on terms of transfer) 
 
The same points arise as in connection with the right to individual freehold acquisition.  In our 
experience, there is little difficulty in the present system in the parties agreeing the terms of the 
freehold transfer. 
 
Consultation Question 37 (obligatory leasebacks) 
 
Whilst we think this is not appropriate, undoubtedly it would make certain enfranchisements more 
likely to occur and more affordable. 
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Chapter 7 - Qualifying criteria: current law and criticisms 
 
We would agree with the Commission's stated desire to create greater consistency and simplicity 
across the enfranchisement legislation, including as between houses and flats.   
 
We believe that Chapter 7 of the Commission's consultation provides a good synopsis, and a good 
illustration of just how complex is the current legislation.  We also agree that the criticisms 
summarised at paragraph 7.82 are accurate.  
 
We would, however, add that we do not agree with the criticisms at paragraphs 7.125 and 7.126 with 
regard to the three-flat rule.  The Commission gives, as an example, a 7-flat building with 3 flats held 
by the same tenant which means that the building cannot be enfranchised.  However, we do not 
necessarily see that as being a good illustration of how the legislation is wrong. The legislation always 
intended for such buildings not to be subject to a collective enfranchisement claim, so as to guard 
against an investor tenant (which would be a party which would typically own at least 3 flats in the 
building) not being counted among the potential qualifying tenants (as, in fact, is acknowledged by the 
Commission, elsewhere in the consultation). 
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Chapter 8 - Qualifying Criteria - Proposals for Reform 
 

We applaud the Law Commission for its thorough proposed simplification of enfranchisement rights, 
and in particular their improved consistency.  We therefore agree with many of the consultation 
questions in this chapter.  
 
In particular, we agree with the aims recited at paragraph 8.4 of the consultation document, and with 
the Commission seeking to establish a "cohesive framework". 
 
We also agree with the Commission's stated aim to limit "the ability of owners of business leases to 
make use of enfranchisement rights" and "to restrict enfranchisement rights to holders of residential 
leases" (paragraph 8.10 of the consultation document). 
 
We believe that there is considerable merit in the introduction of a unified system based around a 
single definition of "residential units".  As the Commission rightly highlight (at paragraph 8.40 of the 
consultation document), much of the recent large disputes in enfranchisement cases have revolved 
around the definition of a "house" for the purposes of the 1967 Act.  We also agree with the 
Commission approaching the issue of enfranchisement rights by starting at looking at the right for a 
tenant to claim an extended lease, before asking if the tenant's unit satisfies the criteria for making a 
claim for the freehold.  The certainty afforded by the Commission's proposed new system is well 
illustrated by the clarity of the flowchart at Figure 5 of the consultation document. 
 
In addition, we agree with the removal of provisions such as financial limits being a qualifying criterion, 
the requirement for two years' ownership before a tenant can make a claim, and also with the 
preservation of the qualifying criteria for collective claims to which Questions 46 to 50 relate.  We are 
also in agreement with the Commission's approach at defining a "residential unit" and its suggestion 
(at paragraph 8.42) that this be a "separate, independent set of premises". 
 
Our concern, however, lies with the treatment of mixed-use properties.  The recent case law involving 
disputes as to whether a property is "house" for the purposes of the 1967 Act have centred around 
properties which were originally constructed as a dwelling, but which have since been converted or 
adapted and are now in commercial use. 
 
Contrary to the conclusion at paragraph 8.47 of the consultation document, in such cases the 
"physical features and configuration" of those properties is precisely why a dispute has arisen. 
 
We certainly welcome the introduction of a threshold of 25% commercial use, applied more widely 
(and beyond just the context of a collective claim under the 1993 Act).  We also agree with the 
proposal to exempt "business leases", and thereby taking into account the terms of the lease 
(including that of property which may have originally been constructed as a residential dwelling, but 
which is now in different use) which reflects the fact that a property is now used for commercial 
purposes.  However, our main concern relates to the definition of "business lease", as referred to at 
paragraphs 8.52 and 8.53 of the consultation document. 
 
Whilst we understand the desire to provide certainty by adopting the proposed definition at paragraph 
8.52 (2) of the consultation document, it does mean that certain properties, as illustrated below, will be 
enfranchisable in conflict with the Commission's stated aim of "limiting the ability of owners of business 
leases to make use of enfranchisement rights" [paragraph 8.10 of the consultation document]. 
 
We have in mind a building which was originally constructed as a dwelling.  It has since been adapted 
for commercial use, and the lease stipulates that the building must, in the main, be used for 
commercial purposes, but which permits a small part of the building to be used for residential 
purposes (perhaps, in the form of what might be termed a "director's flat"). 
 
If such director's flat was separated from the rest of the building (even, simply, by having its own front 
door), it would likely itself be classified as a "residential unit", meaning that the tenant of the building 
would not be in a position to bring an individual freehold claim.  In addition, since such flat occupies 
only a small proportion of the building, the tenant could not bring a collective freehold claim (the 
commercial premises exceeding 25% of the floor area of the whole building). 
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However, if the director's flat is not separated from the rest of the building, it may well not be deemed 
to be a "residential unit" and the tenant of the building could bring an individual freehold claim. 
 
That would be the case, even if the director's flat only occupied 10% of the floor area of the whole 
building.  Put another way, despite 90% of the building being given over to commercial use, the tenant 
could bring an individual freehold claim. 
 
That cannot be right, and does not tie in with the Commission seeking to afford rights to homeowners 
instead of commercial businesses.  Nor does it tally with the largely consistent test of a 25% 
commercial threshold. 
 
Again, at paragraph 8.113 of the consultation document, the Commission acknowledge that 
"enfranchisement rights have always been directed at leaseholders of predominately leasehold 
properties".  That is not achieved in the above scenario and it cannot be fair that a property should 
become enfranchisable simply due to the absence of a physical barrier between residential and 
commercial parts, even if the residential use is de minimis, where the introduction of such a physical 
barrier would otherwise prevent such a claim. 
 
Given this, we would strongly advocate the adoption of the first definition of "business lease", recited 
at paragraph 8.52 (1) of the consultation document. 
 
We would also direct the Commission to our reply to Questions 44 and 45 below. 
 
Any definition of a building to which a freehold claim may be made must include a reference to vertical 
division of that building from any other. 
 
In addition to the above, we would firmly argue against the Tribunal being given discretion to authorise 
a freehold acquisition for a property which would otherwise not qualify.  As above, what we applaud is 
the Commission's approach to creating certainty.  The proposal at paragraphs 8.106 to 8.109 of the 
consultation document does the direct opposite.  It actively creates uncertainty and will undoubtedly 
lead to litigation as tenants seek to ask the Tribunal to override the legislation, potentially on each 
occasion when their claim for the freehold of their property is refused by the landlord. 
 
We would also take issue with the suggestion at paragraph 8.148 of the consultation document that 
the "three-flat" rule for collective claims be abolished and, in this regard, we would direct the 
Commission to our reply to Question 51 below. 
 
Consultation Question 38 ("residential unit") 
 
We agree with the proposal to introduce a new concept of "residential unit".  We believe that, for the 
most part, the definition of a "residential unit" at paragraphs 8.37 to 8.56 will work.  Our concerns are 
as follows: 
 
Whilst we understand the desire to provide certainty by adopting the proposed definition at paragraph 
8.52 (2) of the consultation document, it does mean that certain properties, as illustrated below, will be 
enfranchisable in conflict with the Commission's stated aim of "limiting the ability of owners of business 
leases to make use of enfranchisement rights" [paragraph 8.10 of the consultation document]. 
 
We have in mind a building which was originally constructed as a dwelling.  It has since been adapted 
for commercial use, and the lease stipulates that the building must, in the main, be used for 
commercial purposes, but which permits a small part of the building to be used for residential 
purposes (perhaps, in the form of what might be termed a "director's flat"). 
 
If such director's flat was separated from the rest of the building (even, simply, by having its own front 
door), it would likely itself be classified as a "residential unit", meaning that the tenant of the building 
would not be in a position to bring an individual freehold claim.  In addition, since such flat occupies 
only a small proportion of the building, the tenant could not bring a collective freehold claim (the 
commercial premises exceeding 25% of the floor area of the whole building). 
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However, if the director's flat is not separated from the rest of the building, it may well not be deemed 
to be a "residential unit" and the tenant of the building could bring an individual freehold claim. 
 
That would be the case, even if the director's flat only occupied 10% of the floor area of the whole 
building.  Put another way, despite 90% of the building being given over to commercial use, the tenant 
could bring an individual freehold claim. 
 
That cannot be right, and does not tie in with the Commission seeking to afford rights to homeowners 
instead of commercial businesses.  Nor does it tally with the largely consistent test of a 25% 
commercial threshold. 
 
Again, at paragraph 8.113 of the consultation document, the Commission acknowledge that 
"enfranchisement rights have always been directed at leaseholders of predominately leasehold 
properties".  That is not achieved in the above scenario and it cannot be fair that a property should 
become enfranchisable simply due to the absence of a physical barrier between residential and 
commercial parts, even if the residential use is de minimis, where the introduction of such a physical 
barrier would otherwise prevent such a claim. 
 
Given this, we would strongly advocate the adoption of the first definition of "business lease", recited 
at paragraph 8.52 (1) of the consultation document. 
 
Consultation Question 39  
 
Yes. 
 
Consultation Question 40  
 
Yes, both parties of this question are agreed. 
 
Consultation Question 41 (abolition of low rent and rateable value tests)  
 
Yes. 
 
Consultation Question 42 (abolition of two-year ownership rule) 
 
Yes. 
 
Consultation Question 43 (25% commercial area rule (and other matters)) 
 
Yes, on the condition that provision is made (likely in the definition of "business leases" exempted from 
the right to individual freehold acquisition) for buildings in mixed use, but where the part(s) in 
residential use is/are not contained within separate distinct unit(s) – see our reply to question 38. 
 
Consultation Question 44 and 45 (buildings which qualify for collectives) 
 
As to paragraph 8.104, we do not agree with the proposal.  That definition is too subjective and 
adopting it would still allow flying freeholds to be created. 
 
We do agree with the proposed definition of "building" set out at para 8.105. 
 
We firmly oppose the suggestion at Question 45 that the Tribunal be given a discretion to authorise a 
freehold acquisition in respect of a property which would otherwise not qualify. 
 
Where the Commissions paper succeeds is in its drive to create clarity and certainty in the law (for 
example, by way of the widening of the application of the 25% commercial use threshold).  If the 
proposal at Question 45 were introduced, it would actively create uncertainty and undo much of the 
good done elsewhere in the consultation by allowing claimant tenants to ask the Tribunal to override 
the legislation. 
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Put simply, even if one is afforded a better chance of establishing that a building does not qualify for a 
freehold claim, the position then will always be unclear because of the default of the Tribunal's 
discretion. 
 
Consultation Question 46 (25% area rule for collectives) 
 
Yes, to all parts of this question. 
 
Consultation Questions 47 to 50  
 
Yes. 
 
Consultation Question 51 (three flat rule) 
 
No, we do not agree. 
 
The rule provides an extra check-and-balance against commercial investors participating in a 
collective freehold claim.  Its inclusion causes no difficulties for a "true" homeowner and its retention, 
therefore, is not to their detriment and can only reinforce the policy to restrict or limit rights for 
commercial investors. 
 
Consultation Question 52 
 
Yes. 
 
Consultation Question 53  
 
Yes. 
 
Consultation Question 54  
 
In principle, we agree with this proposal, but we would need to see greater detail before being able to 
comment definitively.  The summary at paragraph 8.156 is too brief and light on detail to enable us to 
properly consider the proposal.  In particular, it is dependent on what is to be defined as an "estate". 
 
Consultation Question 55 (building consisting of two residential units) 
 
We do not think that such exception should be agreed, and agree, in particular, with the comments 
and arguments at paragraph 8.163(3).  The argument seems to run that a tenant of any flat should 
always have a right to take an interest in the freehold, but that is wrong.  Even when applying all other 
criteria, there will always be any number of permutations where that does not happen and, as the 
Commission acknowledges, the whole purpose of setting criteria is to draw a line between those who 
qualify and those who do not. 
 
Consultation Questions 56 (25% area rule in a two-unit building) 
 
We do not agree that there is any strong reason for adopting a different area rule in relation to a 
building with only two units in it.  We agree with the comments and conclusion at paragraphs 8.175 
and 8.176 that it is not workable, and we agree that there should be certainty across the board. 
 
Consultation Question 57 (ability of head lessees to acquire the freehold of a block) 
 
We do not consider that this is a significant problem given the ease with which the three-flat rule can 
be avoided.  As elsewhere within our replies, we would not agree to any new system expanding the 
rights of commercial investors. 
 
Consultation Question 58 (restriction of enfranchisement rights of commercial investors) 
 
We do not agree that this is desirable because many investors will have bought leases in light of their 
rights under current law.  The two possible options also considerably complicate enfranchisement. 
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Consultation Question 59 (impact of reform) 
 
We comment on the various sub-paragraphs of paragraph 8.194 as follows:- 
 
(1) Only in relatively rare cases where the low rent test still applies, and of course in relation to 

lease extensions for houses which are of limited importance. 
 
(2) This occasionally creates difficulties where it is not clear whether an overhang is material, 

but in most cases claims are brought if necessary in the alternative. 
 
(3) This has been significantly held up and made expensive by court cases in the case of 

possible houses with major commercial elements. 
 
(4) & (5) Occasionally slowed down (and more expensive if values move) but in the vast majority of 

cases not an issue.  Whilst there certainly is an increase in costs, excluding lease 
extensions for houses, generally the qualifying criteria are easy to apply. 

 
In relation to paragraph 8.195, in the vast majority of cases, we doubt there would be a significant 
impact. 
 
Consultation Question 60 (effect of further restrictions on commercial leaseholders) 
 
We are not qualified to comment. 
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Chapter 9 - Qualifying Criteria, Exceptions 

 
Consultation Question 61 
 
If tenants of shared ownership leases are to be given a right to claim a new extended lease, then it 
seems sensible that the length of the term of that lease should be the same as for the tenants of other 
(non-staircasing) leases.  We would have no difficulty in the law providing that any such extended 
lease should be at a peppercorn rent (as for other leases), which would likely remove much of the 
need for separate valuation parameters for shared ownership lease extensions.  However, we accept 
that the very nature of such leases means that they lend themselves to tenants for whom funding a 
lease extension would be more difficult and, presumably, providing that any such extended lease must 
be at a rent reduced to a peppercorn would increase the premium payable and restrict the 
availability/relevance of extended lease rights given to such tenants. 
 
Consultation Question 62 
 
We believe that the requirements detailed at paragraph 9.42 should be consistent with the concept 
that a shared ownership lease is not to be treated as rendering its lessee a "qualifying tenant" for the 
purposes of a collective claim unless that lessee has staircased that lease to 100% ownership.  In 
other words, a shared ownership lease tenant should only be able to be included in the calculation of 
the number of long leases of residential units, and only included in the number of participants in a 
collective claim, if that tenant has staircased to 100% ownership. 
 
Consultation Question 63 
 
We agree with the proposals at paragraphs 9.48 and 9.49. 
 
Consultation Question 64 
 
We believe that National Trust properties should be either excluded altogether from enfranchisement 
rights, or subject to more limited rights than other properties.  If the latter, terms along the lines 
proposed at paragraph 9.58(3)(b) seem sensible.  This will allow the National Trust to more easily 
manage its portfolio and give it freedom to exercise its discretion and expertise in deciding, from 
property to property, what is best and without being committed to losing control of such properties for 
a long period of time.  We believe that the legislation should provide that any extended lease granted 
of National Trust land should be on terms restrictive enough to ensure that the National Trust are able 
to exercise control over alterations and the like. 
 
Consultation Question 65 (the Crown) 
 
We have acted on a number of lease extensions in Excepted Areas, and have not encountered any 
specific difficulties. 
 
Consultation Question 66 
 
We do not deal with community land trusts or community-led housing, and therefore do not feel that 
we are qualified to comment. 
 
Consultation Question 67 
 
We have no reason to suggest that the exemptions and qualifications detailed at paragraphs 9.76 to 
9.95 should not be retained. 
 
Consultation Question 68 
 
We do not have sufficient experience of such extensions to be able to comment. 
 
Consultation Question 69 
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We do not have sufficient experience of such extensions to be able to comment. 
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Chapter 10: Procedure: Current law and criticisms 
 

The summary and criticisms detailed in this chapter appear to us to be accurate and fair. 
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Chapter 11: Procedure: Proposals for Reform 

 
In general, we consider the proposals in this chapter eminently sensible and a major simplification of 
procedures, avoiding the many pitfalls which the current set of procedures contains.  The adoption of a 
single regime will undoubtedly help.   
 
We also welcome the proposed introduction of prescribed forms, the provisions as to the methods of 
service and the response and steps to be taken by a landlord on receipt of a Notice of Claim, and the 
removal of deemed withdrawal provisions.   
 
With reference to paragraphs 11.9(5), 11.112 and 11.114 of the consultation document, we 
understand what the Commission has in mind, but any provision allowing an intermediate landlord to 
replace a competent landlord must include detailed grounds which the intermediate landlord must 
satisfy in order to be able to secure such an order.  Otherwise, an intermediate landlord could abuse 
such provisions, and the issue (i.e. the intermediate landlord's application to take the place of the 
competent landlord) could itself lead to protracted proceedings in establishing which landlord should 
take on the role of competent landlord.  This in turn will likely add costs incurred by all parties and 
delay the passage of the claim. 
 
We agree with the Commission's summary and conclusion at paragraphs 11.20 and 11.21 of the 
consultation document with regard to the signature of notices and the need to make it simpler, whilst 
building in protection to ensure the claimants stated in the notice of claim truly do intend to be parties 
to that claim. 
 
Consultation Question 70 
 
Yes. 
 
Consultation Question 71 
 
Yes. 
 
Consultation Question 72 
 
We believe that notices should be agreed by the claimant(s) or by those properly authorised to sign on 
behalf of the claimant(s), and that, in order to be valid, each signature should be valid (not, in the case 
of a collective claim, merely that a requisite majority of signatures are valid).  This is required to 
ensure that each stated claimant is freely entering into the claim. 
 
We agree that this might be simplified by each signatory completing a statement of truth. 
 
Consultation Question 73 
 
Yes, we agree with both parts of this question. 
 
Consultation Question 74 
 
We agree with the details which the Commission propose (at paragraphs 11.35 and 11.36) should be 
included in, and should accompany, a Notice of Claim. 
 
We agree that the details required will vary widely from one type of claim to another and, therefore, 
believe it would be sensible to have a different form (albeit a prescribed form) for each respective type 
of claim. 
 
Consultation Question 75 
 
Yes. 
 
Consultation Question 76 
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We agree that there seems no need to stipulate that the service of a Notice of Claim gives rise to a 
statutory contract. 
 
Consultation Question 77 
 
Yes, we agree with all of the details proposed to be required in a "Response Notice". 
 
Consultation Question 78 
 
We agree with the proposals at both parts of this question. 
 
 
Consultation Question 79 (service of claim notices) 
 
In relation to any company incorporated in any part of the United Kingdom, we see no reason why its 
registered office for the time being should not be in Group A.  That would be an exception to the 
general requirement that designated addresses had to be within England and Wales. 
 
There is also the possibility that a competent landlord does not provide an address for service of 
enfranchisement notices (unless provision is made in the legislation requiring it to do so), and for a 
competent landlord to argue as to what is, or is not, its "current address". 
 
Whilst it may be covered by the principle of waiver, there is no reason why a landlord should not be 
able to accept a misaddressed notice if it in fact comes to his attention. 
 
We consider that an address in England and Wales on the register of title should itself be within 
Group B. 
 
The consultation paper does not address overseas companies which do not have an address within 
Groups A or B.  That should in theory only be an issue where the competent landlord is not the 
immediate landlord.  In that case, unless there was a response to the advertisement in 
The London Gazette, application would have to be made to the Tribunal.  In that case, under 
Consultation Question 79, it seems to us that the Tribunal ought to have jurisdiction to require 
attempts at service on the company (or indeed any other overseas landlord) before simply allowing the 
claim to proceed. 
 
Consultation Question 80 (death/insolvency) 
 
We agree with the proposals.  The only additional comment we have is that the proposals refer solely 
to a grant of probate, but presumably they are intended also to apply to the grant of letters of 
administration. 
 
Consultation Question 81 
 
Yes, we agree. 
 
Consultation Question 82 (service of copies on intermediate leaseholders and third parties) 
 
The obligation to serve on them should only apply where the competent landlord: 
 

(a) is aware of their existence (this would apply particularly to unregistered intermediate 
leases which had not been registered under the lease terms with the competent 
landlord particularly where such registration was not required) and  

 
(b) in the case of third parties, where they are still in existence and where the competent 

landlord can find them. 
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The reference to the competent landlord being responsible for "any" losses suffered by an 
intermediate landlord is too widely drafted.  At the very least, there should be a test of 
reasonableness, and there would need to be clarity as to what losses are covered. 
 
Consultation Question 83 (setting aside determination made in landlord's absence) 
 
It seems to us that this should only be possible if the claim could not be sent to the address on the 
land register, and was therefore sent to the competent landlord's last known address (as opposed to 
one given pursuant to statutory notices). 
 
Consultation Question 84 (conveyancing regulations) 
 
There is one important provision of the regulations under the 1967 Act, which is that if completion is 
delayed once terms have been agreed, interest becomes payable if the landlord elects for it.  The 
absence of interest with a historic valuation date is a major issue with current enfranchisement law, 
and no interest is payable under the 1993 Act.  We consider that it would be sensible if it were 
included for all claims. 
 
We would also add that (with reference to paragraph 11.137), a third party management company will 
often be a company controlled or managed by the tenants of the building.  It may, therefore, be more 
practicable for the tenants to organise the management company's execution of the relevant 
documents. 
 
Consultation Question 85 
 
We believe that the period within which a landlord should respond to a Notice of Claim should be eight 
weeks, rather than six.  That is very often the time required by a landlord to collate its legal and 
valuation advice before being able to respond. 
 
We also believe that it would be sensible to have a longer period than 21 days (following the service of 
the landlord's "Response Notice") before an application is made to the Tribunal.  That will give the 
parties a more realistic timeframe to reach a settlement without having to trouble the Tribunal. 
 
In addition, we believe it is important that provision should be made to allow the parties to agree to 
extend the deadline by which a landlord must respond.  It is not unusual for those advising a landlord 
to find difficulty in meeting a counter-notice deadline due to their awaiting missing information from the 
tenant's advisors or simply in having to consider the extra weight of documents and the increased 
number of flat inspections relevant to a collective claim.  It would be inequitable for the landlord to 
suffer the consequences of being unable to serve a Response Notice on time in those circumstances 
(and therefore without the benefit of full information), which could be remedied by a procedure 
allowing the parties to extend the deadline. 
 
Consultation Question 86 
 
We agree with all of these proposals. 
 
Consultation Question 87 
 
We agree with each of these proposals. 
 
Consultation Question 88 
 
Yes, we agree. 
 
Consultation Question 89 (mortgages) 
 
The obligations on the leaseholder need to be qualified by whether it has knowledge of a mortgage. 
 
Consultation Question 90 
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We are able to agree the proposals at paragraph 11.176.  We are not sure how, in practice, the 
proposal at paragraph 11.177 will work.  The ultimate test of whether a deed of substituted security is 
required lies with the Land Registry and whether they will register a mortgage without such deed.  
How will the Registry know for certain whether a mortgagee has objected? 
 
Consultation Question 91 
 
Yes, provided that the third party's interest is registered against the Landlord's title, and that the 
legislation binds the landlord tightly enough to compensate the beneficiary for any losses suffered. 
 
Consultation Question 92 
 
Yes, we agree. 
 
Consultation Question 93 
 
In our experience, of the list of matters potentially giving rise to delay, we would say that the main 
sources of delay are the existence (and consequent complexity) of separate procedural regimes, the 
validity of notices and the provisions relating to deemed withdrawal of claims under the 1993 Act.  We 
believe that the Commission's proposals will assist in regard to each of these issues.  The instances of 
uncooperative or (particularly) missing landlords are so rare that they do not give rise to a problem 
pressing for a solution. 
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Chapter 12: Dispute Resolution 
 

We agree with the Commission's observations as to the complexities caused by the present dual 
forum process, and we can see the sense in the introduction of a system that provides for just one 
forum within which to determine disputes.   
 
However, we are aware that the Tribunal system is already stretched, a large part of which is due to 
the trend in recent years for several categories of disputes, which were previously not dealt with by 
Tribunals, now being changed to their jurisdiction.  
 
Therefore, any change which moves to the Tribunal's jurisdiction any disputes which are presently 
under the jurisdiction of the Courts will require proper funding and resourcing of the Tribunal system 
by Government. 
 
Similarly, if claims currently within the Courts' jurisdiction are re-directed to the Tribunal's jurisdiction, 
there will have to be a commensurate level of quality and experience in those Tribunal panel members 
determining such disputes, including making provision for training as necessary.   
 
Consultation Question 94 (All disputes to be heard by the Tribunal) 
 
We agree that the existing mix of jurisdictions gives rise to problems, and having one to determine all 
disputes is sensible in principle.  However, we are acutely aware that judges in the County Court are 
usually highly experienced lawyers and often QCs.  We believe that it is vital that the appropriately 
experienced and qualified lawyer judges are available in the Tribunal to hear complex legal issues, for 
example of the sort as to whether a building is a house, albeit that distinction is proposed to be 
abolished.  At the least, without that, appeals are likely. 
 
Consultation Question 95  
 
This proposal could well be suitable and cost effective for low value cases, perhaps where the 
difference between the parties is below £50,000, and more likely for properties outside Prime Central 
London ("PCL").  Within PCL, low value claims can involve complex issues, such as collectives where 
all the leases have already been extended and the value of airspace is at issue so a reference to a 
single valuation expert (SVE) should not be the default dispute resolution route for all low value 
claims.  The agreement of both parties would be required for this route. 
 
As to rules to govern the appointment of a SVE this should come under the auspices of the First Tier 
Tribunal, with the choice of whether to have the matter determined by way of a hearing or written 
representations, together with a right of appeal. 
 
Consultation Question 96 
 
The variety of cases and disputes is too wide to be able to accurately or succinctly answer this 
question.  The prospect of lengthy litigation probably has dissuaded some claimant tenants, but we do 
not know the extent to which this is the case.  Once a claim has been made, the prospect of litigation 
(and its consequent cost) can, in fact, serve to hasten the parties towards a settlement and actually 
speed up the progress of a claim. 
 
Consultation Question 97  
 
Few claims are likely to be suitable within PCL, unless they are second or third lease extensions, such 
that only the value of the freehold reversion is at issue.  Such cases are more often than not likely to 
settle by negotiation. 
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Chapter 13: Costs 
 

Upon addressing this section of the consultation document, we believe it is worthwhile beginning by 
taking time to consider why the legislation, as presently drafted, provides for the landlord to be able to 
recover from a claimant tenant its non-litigation costs.   
 
Put simply, this is due to the fact that, for the vast majority of enfranchisement cases, the landlord is 
not a willing participant. 
 
We accept the Commission's observation that when landlords acquire their interest, they are likely to 
do so in the knowledge that there is a possibility that their tenant or tenants might make an 
enfranchisement claim.  However, that does not mean that the landlord invites any such claim and, for 
the majority of such claims, the landlord would prefer that no such claim were made and, instead, 
simply proceeds with the enfranchisement claim because it is compelled to do so against its will. 
 
Set against this background, it would be inherently unfair for such a landlord to be obliged to pay its 
own legal and valuation costs for a transaction in which it has no desire to participate.   
 
At paragraph 13.50 of the consultation document, the Commission makes reference to the fact that 
the usual practice in most residential house and flat sales is that each party pays its own costs. We 
accept that is correct, but in those situations both sides to the transaction have willingly decided to 
enter into that transaction, whereas, in the case of enfranchisement claims, the landlord has not 
chosen to do so and is being made to engage against its will.   
 
We would agree with, and make particular reference to, paragraph 13.20(8) of the consultation 
document in which the Commission makes reference to the fact that a landlord may very well decide 
to appoint specialist solicitors and valuers, given the specialist practice area involved, and the 
difference in hourly rates from one part of the country to another and, in particular, Central London. 
Any system relating to the recovery of non-litigation costs must acknowledge these points, and the 
likely different level of such costs from one part of the country to another, especially in relation to 
London. 
 
We take issue with the suggestion at paragraph 13.20(9) of the consultation document that there is, 
inherently, an overlap in dealing with one part of a landlord's wider estate to another.  Whilst that might 
be true of claims involving flats within the same building, two different claims for two next-door 
properties can vary widely from each other and, therefore, involve just as much work as if the two 
properties were miles apart.  
 
There are good reasons why, in the case of a withdrawn or invalid claim, or one which does not 
proceed to completion (see paragraphs 13.22 and 13.23 of the consultation document), abortive costs 
incurred by the landlord should be recoverable from the claimant tenant.  Following on from our 
comments above, why should a landlord who has had a claim brought against it and against its will, 
then have to pay its own professional costs when a tenant decides not to, or fails to, complete?   
 
With reference to paragraph 13.37 of the consultation document, we agree that costs should not be 
determined only by reference to the value of the interest being acquired, but similarly agree that, 
inevitably, a tenant paying a smaller premium will be less inclined to pay the landlord's non-litigation 
costs.  For example, a landlord's professional advisers may incur exactly the same level of costs in 
dealing with two claims, but if Claimant A ends up paying a premium of £20,000, but Claimant B ends 
up paying a premium of £1m, Claimant B is far more likely to be inclined to agree to pay the landlord's 
costs.  What is more, in those situations, Claimant A is more likely to challenge the costs and go to the 
Tribunal for a determination, meaning that the landlord faces the possibility of incurring yet further non-
recoverable costs in going to a Tribunal hearing on costs in a case in which it will only be obtaining a 
relatively low premium.  In addition, in our experience, the landlord's costs are almost always reduced 
at a Tribunal hearing, and especially in cases involving a lower premium, even if, as here, the time 
spent (and therefore costs properly incurred) are the same as those incurred in relation to a higher 
value claim.   
 
We agree (as referred to at paragraph 13.39 of the consultation document) that security has to be 
provided by tenants in respect of recoverable costs.  In relation to paragraph 13.42, the Tribunal 
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should be afforded the ability to compensate the innocent party fully and properly and a cap applied to 
any such costs is too artificial to achieve that purpose.  We would also comment that, with reference to 
paragraph 13.43, we have never known a party to threaten an application for costs against the other 
party as a means to try to bring pressure to bear on that other party.  We feel that if a party to an 
enfranchisement claim believes that it has done nothing wrong in its behaviour and has been 
reasonable throughout, it has nothing to fear from a provision within the legislation that allows a 
Tribunal to make an order for costs against a party that has behaved unreasonably.   
 
With reference to paragraph 13.53 of the consultation document, we completely agree with the 
Commission's observation that it is likely that the vast majority of tenants will have acquired their 
interest knowing the position as to the requirement to pay non-litigation costs and, if they did not, that 
will have been as a consequence of inadequate advice from professionals, rather than any 
shortcomings in the legislation.  We also agree with the observation at paragraph 13.53(2) of the 
consultation document.  Yes, a landlord may have acquired its interest knowing that the property was 
susceptible to an enfranchisement claim, but it would have acquired that interest on the understanding 
(as per the current law) that it would at least recover non-litigation costs in the process of such claim.   
 
With reference to the consideration of imposing fixed costs or capped costs, it is almost impossible to 
identify, at the outset of an enfranchisement claim, whether or not that claim will be straightforward, 
nor whether the claim will give rise to difficult or time-consuming valuation or legal issues. 
 
With reference to setting the level of recoverable non-litigation costs against the price paid for an 
interest acquired, we agree with the Commission's comments at paragraphs 13.67.  As above, one 
might spend just as much time in dealing with a low-value claim as with a high-value claim, and the 
application of different percentages alone (referred to at paragraph 13.68) does not get around that 
problem. 
 
We take issue with the comments at paragraph 13.70 of the consultation document and the implication 
that a landlord's adviser who spends time investigating the title of each of the participants to a 
collective claim is unnecessarily adding to the costs incurred during that claim.  That is not bad 
practice.  That is good, thorough investigation of the claim.  To not do so would be negligent.   
 
We strongly disagree with any suggestion (as per paragraphs 13.71 and 13.72 of the consultation 
document) that the level of recoverable costs might be measured by reference to the extent to which a 
landlord accepts the terms set out in a claim notice.  It is very rare for any claim to be admitted in its 
entirety, especially when it comes to the issue of premium.  In addition, we disagree (as referred to at 
paragraph 13.73 of the consultation document) that costs incurred in the investigation of title 
documents should no longer be recoverable, because the documents are to be provided by the 
claimant tenants upon the service of their notice.  The landlord's solicitors still have to go through 
those documents and check them in detail, especially in the case of collective claims, and those costs 
are properly incurred (and should, therefore, be properly recoverable).   
 
In conclusion on the subject of the ability of a landlord to recover its non-litigation costs, our view is 
that the present system, whilst not perfect, strikes a reasonable balance in catering for those heads of 
costs which it is fair for a landlord to recover. 
 
However, we recognise the aims with which the Commission is charged.  With that in mind, if the 
Commission feels obliged to alter the current system in any way, we would advocate the introduction 
of a system which applies a percentage to the premium paid for a lease extension or freehold interest 
combined with a set of factors (both legal and valuation) which, due to their additional complexity, 
merit the recovery of additional costs incurred by the landlord. We would also advocate that, when 
assessing the above, recognition should be given to the different professional charging rates across 
the country (and particularly in London), with the level of recoverable costs, dependent, for example, 
on whether the subject property lies within or outside Greater London. 
 
With reference to paragraph 13.77 of the consultation document, we agree with the Commission's 
conclusion.  Excluding the recovery of litigation costs encourages the parties to reach settlement 
without the need for a hearing.   
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We do not agree with the Commission's suggestion, at paragraph 13.86 of the consultation document, 
that a tenant should not be required to pay additional costs where the landlord's title is split.  The 
landlord's advisers will undoubtedly be required to incur additional time and expense in considering 
and reporting upon these additional complex issues.  Again, those costs would be properly incurred 
and should, properly, be recoverable.  
 
Similarly, with reference to paragraph 13.88(5) of the consultation document, it seems unfair that any 
recoverable costs should be paid just to the competent landlord and then apportioned between all the 
landlords in accordance with the apportionment of the purchase price.  If the competent landlord has a 
smaller reversionary interest than the intermediate landlord, the competent landlord is still required to 
run the claim and therefore bear the majority of costs in the investigation and reporting on the claim 
and, if necessary, in pursuing litigation.  However, if it has a smaller reversionary interest, it is likely to 
receive a lower proportion of the premium which is eventually paid and that would mean that, despite 
incurring the majority of the costs, it receives a lower proportion of the costs which are eventually paid 
by the tenant.   
 
Consultation Questions 98 to 100 (Leaseholder to contribute to non-ligation costs) 
 
We consider that the current regime strikes a reasonable balance.  Any changes ultimately will reduce 
costs recoverable by a landlord, without regard to the complexity and reasonableness of why they 
were incurred.   
 
We reject completely the suggestion that an application for costs to be determined by the Tribunal is 
expensive for a leaseholder.  In reality, a simple application is required, and the work is then on the 
landlord's advisers to produce detailed information, which to have recorded in detail in the first 
instance would have increased costs.  That is often assessed by the Tribunal without involvement 
from the leaseholder. 
 
The blanket exclusion of intermediate landlords' costs is unreasonable.  In many cases, an 
intermediate landlord will have been granted a lease of the building, and then granted subleases.  
That is not solely a matter for the holders of superior interests.   
 
In the case of third parties, and especially a management company, the terms of the renewed lease 
especially in relation to the service charge will be critical. 
 
There is no logic to Question 100 - as at present, it should be costs incurred to the date of withdrawal, 
and there is even less reason for costs to be reduced where the claim does not proceed and the 
landlord does not receive a premium. 
 
All these proposals or suggestions are simply based on reducing the costs payable by the tenant, not 
on any logical position. 
 
In conclusion on the question of recoverability of non-litigation costs, our view is that the present 
system, whilst not perfect, strikes a reasonable balance in catering for those heads of costs which it is 
fair for a landlord to recover. 
 
However, as above, we recognise the aims with which the Commission is charged.  With that in mind, 
if the Commission feels obliged to alter the current system in any way, we would advocate the 
introduction of a system which applies a percentage to the premium paid for a lease extension or 
freehold interest combined with a set of factors (both legal and valuation) which, due to their additional 
complexity, merit the recovery of additional costs incurred by the landlord. We would also advocate 
that, when assessing the above, recognition should be given to the different professional charging 
rates across the country (and particularly in London), with the level of recoverable costs, dependent, 
for example, on whether the subject property lies within or outside Greater London. 
Consultation Question 101 (security for costs instead of deposit) 
 
This is in principle sensible, but will be difficult to operate if as we suggest the current costs regime 
remains.  In practice at present, it provides an easily assessable basis, but bears no resemblance to 
actual costs.  The deposits can be very significant, or paltry in the case of the minima.  In addition, if 
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deposits are to be brought to an end we will need to see detail as to what form of security is to replace 
them. 
 
Consultation Question 102 
 
We agree. 
 
Consultation Questions 103 and 104 (Tribunal's existing costs powers to apply in all cases) 
 
We agree. 
 
Consultation Question 105 
 
In central London each of the landlord's solicitors and valuers can incur non-litigation costs in the 
region of £3,000 to £5,000 + VAT for each claim, and generally recover 80-90% of such costs. 
 
If the matter proceeds to litigation, a landlord may incur additional costs of £40,000 to £50,000 which, 
of course, it cannot recover from the tenant. 
 
In our experience, the tenant's obligation to pay the landlord's non-litigation costs has no effect on its 
decision to make a claim, and we doubt that reducing the recoverability of such costs will lead to more 
claims.  We suspect tenants will simply view this as an added windfall. 
 
Removing, capping or reducing the level of a landlord's recoverable costs does indeed mean that the 
landlord must instead meet those costs and, as above, we believe that is inherently unfair. 
 
Consultation Question 106 
 
We believe that this has very little effect, because the cap on the level of such costs award provides 
little deterrent. 
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Chapter 15: Valuation: Options for Reform 
 
We comment below on the issues and questions raised in this Chapter only in brief.  However, we 
have seen a copy of a paper to be submitted by Gerald Eve (a copy of which is attached at Appendix 
1 to our submission).  We support the terms of Gerald Eve's paper, and commend its contents to the 
Commission. 
 
In addition, we wish to touch upon the question of Human Rights Legislation, and the extent to which 
the Commission's proposals might be challenged under Article 1 of the First Protocol to the European 
Convention on Human Rights (A1P1), as is raised by the Commission itself within the consultation 
document. 
 
Of particular concern to us in this regard is the question of what social policy objective the 
Commission is seeking to serve by reducing the premiums payable in enfranchisement claims.  This is 
something to which we allude in our opening comments of this submission (see those comments prior 
to our reply to Question 1). 
 
There is some suggestion within the consultation document that the aim of reducing premiums stems 
from the valuation pendulum having swung too far in favour of the landlord.  If this is the underlying 
objective, we believe the concept to be inaccurate. 
 
A valuation formula intended to reflect the market value of the landlord's interest was introduced in 
1974 and has since been adapted in the tenant's favour (for example, through the removal of the 
requirement to pay marriage value for leases with more than 80 years remaining, and, in the case of 
leases with less than 80 years remaining, by fixing the landlord's share of any marriage value at 50%).  
We would argue that the effect is that the present valuation regime is fairly balanced between landlord 
and tenant. 
 
If, instead, the underlying objective is to deal with the question of onerous ground rents, clearly the 
Commission's proposals do nothing to address that issue and, in any event, that issue is the subject of 
separate proposed reforms by the Government itself in seeking to limit ground rents payable under 
new leases. 
 
Alternatively, if the underlying objective is to address a perception that tenants do not understand the 
nature of the leasehold interest they are acquiring, we believe that this is ill-conceived or, to the extent 
that it is actually a problem, is not something which merits a wholesale reform of the basis of valuation 
of enfranchisement claims. 
 
Nearly every acquisition of a leasehold interest will be undertaken with the benefit of legal advice.  To 
the extent that the lawyer concerned does not explain or advise upon the leasehold interest, the 
consequences of its acquisition, or the ongoing ability for a tenant to enfranchise, either clearly 
enough for the tenant to understand, or accurately enough, that should be addressed by action being 
taken against the lawyer concerned.  It is not a justification for reducing the premium which the 
landlord receives for being parted with its interest in the property. 
 
Put simply, the proposed reform (the reduction of premiums) is not related to, or an appropriate 
remedy for, the problem in hand (the inadequacy of legal advice). 
 
The significance of the above is that it is only when one can identify the underlying social objective 
that one can measure whether the proposals satisfy the requirements of A1P1 – namely, whether the 
steps proposed are appropriate to achieve that objective, whether it results in a fair balance between 
competing interests (and, indeed, what are the "landlord's legitimate property interests" to which the 
Commission refers as having to be taken into account) and, therefore, whether the level of 
compensation available to the landlord is reasonable in comparison with the interest being transferred, 
and to ensure that no party suffers an individual and/or excessive burden. 
 
As matters stand at present, we cannot be certain that the measures proposed are appropriate or 
sufficiently fairly balanced to satisfy the requirements of A1P1above. 
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OVERARCHING CONSIDERATIONS FOR REFORM 
 
Consultation Question 107 (continuing section 9(1) valuations) 
 
Whilst there are acknowledged problems in ascertaining the valuation basis under the 1967 Act, we 
think it seriously wrong to impose in all cases the test for leases granted after 1 April 1990, and 
broadly any other change.  It would be grossly unfair on landlords to discover that they were saddled 
with a section 9(1) valuation when the property previously did not qualify for that. 
 
The section 9(1) valuation basis is and has always been an anomaly.  We consider that it should be 
repealed, and that a sunset provision (applicable for say 5/10 years) would be appropriate. 
 
Consultation Question 108 (simplified valuation for low value/straightforward enfranchisement 
claims) 
 
We doubt it will be possible to identify straightforward claims without at least some of them not in fact 
being straightforward or vice versa. 
 
A simplified regime would be good for small value claims.  In practice, this would only work to avoid 
circularity if first of all the property were checked to see whether it did fall within the low value, and if it 
did not, then for the normal regime to apply.  The problem with that is that it would involve a double 
valuation, and that will probably increase costs in borderline cases, particularly if the value fell either 
side of the line depending on whether it was the tenant's value or the landlord's value. 
 
Consultation Question 109 (treating commercial investors differently) 
 
In principle, we believe this to be an unnecessary complication.   
 
However, it will be logical to do that in relation to section 9(1) valuations.  We think that it was 
conspicuously unfair when the 2002 Act was enacted that the residence test was not retained for 
section 9(1) valuations. 
 
We do not think it possible to distinguish sensibly between leaseholders exercising enfranchisement 
rights for the first time.  Apart from the need to deal with joint or single owners it might well be that the 
first time an enfranchisement right is exercised, that is because it is in fact a third or fourth etc. 
ownership, but prior leases were sufficiently long that it was not relevant.  It would also be complex to 
decide whether participation in a collective meant that future participation in a lease extension in 
another building was on a different basis.. 
 
If a test is to be introduced, we agree that the capital gains tax test is a sensible one. 
 
OPTIONS FOR REDUCING PREMIUMS 
 
Consultation Question 110 (treatment of ground rent reviews) 
 
Consultation Question 111 (capitalisation rates to be prescribed) 
 
Consultation Question 112 (deferment rates to be prescribed) 
 
Consultation Question 113 (relativity rates or no-Act deduction to be prescribed) 
 
Consultation Question 114 (possible disregard of rights to holdover) 
 
Consultation Question 115 (retention of discount for improvements) 
 
We consider this is fair and should be retained. 
 
Consultation Question 116 (right to elect to accept a restriction on development) 
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As set out on reply to consultation question 15, we do not think it appropriate that a lessee can elect 
as of right to include terms for example because these might reduce the premium paid.  Especially if 
the landlord is selling the freehold, it should be entitled to achieve full value. 
 
Consultation Question 117 (options 2A to C) 
 
Consultation Question 118 (desirability of an online calculator) 
 
THE IMPACT OF REFORM 
 
Consultation Question 119 (costs resulting from current methodology) 
 
Consultation Question 120 (duration and cost of reforms) 
 
Consultation Question 121 (evidence of likely impact on possible valuation methodologies) 
 
Consultation Question 122 (evidence relating to section 9(1) valuations) 
 
Consultation Question 123 (evidence of impact on market of differentiating between different 
classes of enfranchising leaseholder) 
 
Consultation Question 124 (benefits etc. of a body with functions to prescribe certain rates for 
reformed methodology) 
 
Consultation Question 125 (benefits etc. of an online calculator) 
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Chapter 16: Intermediate and other leasehold interests 
 

Consultation Question 126 (duty on competent landlord to act with reasonable care and skill 
etc.) 
 
We agree with this proposal, which reflects an implicit statutory obligation in the 1993 Act and the 
1967 Act.  However, we do think (as suggested in. in Hague in e.g paras 23-12) that it should be made 
clear that a person who acts in accordance with professional advice should have a defence to any 
claims.  The practical problem is that differences and conflicts of interest can arise between the 
competent landlord and other landlords. 
 
Consultation Question 127 (intermediate leases created e.g. by "white knights") 
 
In our opinion, such a lease should not be acquired on a future collective freehold acquisition, 
provided that the new right to participate is included. 
 
Consultation Question 128 (leasehold of a flat also holding intermediate lease) 
 
We agree. 
 
Consultation Question 129 (leaseholder owns flat in right of intermediate lease) 
 
We agree with proposition (2), i.e. there should be a leaseback.  Otherwise this creates "flying 
leasehold" issues, which are not addressed at all in the 1993 Act. 
 
Consultation Question 130 (common parts leases) 
 
We agree, but the flying leasehold problem remains. 
 
Consultation Question 131 (common parts leases granted for development purposes) 
 
We agree. 
 
Consultation Question 132 (sub-leases granted out of extended leases) 
 
We disagree.  We accept that the provision probably originates in the 50 year extension under the 
1967 Act, and was necessary to ensure that there could only be one such extension.  However, a 
proliferation of sub-leases makes the title structure complicated, and also introduces more 
intermediate leases on a future collective enfranchisement.  That will be particularly unfair if a claimant 
does not have to meet costs incurred by an intermediate landlord. 
 
Consultation Question 133 (repeal of "MILIs") 
 
In practical terms, the formula applied to the valuations of MILIs is rarely deployed, and therefore has 
little practical use, and we agree that the complexities and problems with MILIs are best repealed. 
 
Consultation Question 134 (commutation of rent payable under intermediate lease on lease 
extension claims) 
 
We agree.  We believe that this solution would deal with many of the issues created during 
negotiations with intermediate leaseholders, and within potential injustices for freeholders through the 
creation of negative intermediate leasehold interests. 
 
Consultation Question 135 (impact of reform) 
 
We have no evidence, but consider it more likely that even in smaller claims the competent landlord 
will incur formal advice and therefore expense. 
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LAW COMMISSION CONSULTATION PAPER 238 

Leasehold home ownership: buying your freehold or extending your lease 

 

Responses of Julian Clark BSc (Hons) MRICS 

for and on behalf of 

Gerald Eve LLP (Chartered Surveyors) 

 

Introduction 

 

I am a Professional Member of the Royal Institution of Chartered Surveyors and I am a Partner at the 

Firm of Gerald Eve LLP, 72 Welbeck Street, London W1G OAY, with other offices in the City of 

London, Birmingham, Cardiff, Glasgow, Leeds, Manchester, Milton Keynes and West Malling. 

 

Gerald Eve is a firm of international property consultants based in the UK.  We operate a national 

network of nine offices and an international alliance of independent real estate advisors covering Europe 

and major US markets.  Gerald Eve provides independent, intelligent and relevant advice based on 

detailed market knowledge and sector understanding for property owners, investors, occupier and 

developers. 

 

Gerald Eve has extensive experience in giving advice on leasehold reform matters spanning some 43 

years. Our clients include lessees, but our principal work is for the major Central London Estates. 

These include the Grosvenor, Belgravia and Mayfair Estates (since 1973), as well as the Cadogan 

Estate (since 1976), the Portman Estate (since 2017), the Howard de Walden Estate (from 1982 to 

2017) and the Ilchester Estate (from 1992 to 2014).  Since 1995 when I first began to specialise 

leasehold enfranchisement, I have given advice to each of these Estates. In the overwhelming majority 

of cases the leaseholders/claimants have taken their own valuation advice, as a result of which our 

negotiations have been with a significant number of different surveyors acting for the 

leaseholders/claimants. 

 

I have given evidence on numerous occasions before Lands Chamber of the Upper Tribunal and its 

predecessor, the Lands Tribunal, and also before the First Tier Tribunal and its predecessor, the 

Leasehold Valuation Tribunal.  I have given evidence concerning valuations carried out under Sections 

9(1), 9(1A) and 9(1C) of the Leasehold Reform Act 1967 (as amended) (the 1967 Act) and under 

Schedules 6 and 13 of the Leasehold Reform Housing and Urban Development Act 1993 (as amended) 

(the 1993 Act).  I have given expert valuation evidence before the Lands Tribunal and the Upper 

Tribunal in the leading cases of Arbib, Sportelli, Nailrile, Klaasmeyer and 82 Portland Place amongst 

others.  I gave evidence as a witness of fact before the Upper Tribunal in the Mundy Relativity Appeals 
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held in January 2016.  I have also been instructed to provide expert valuation evidence in disputes and 

mediations concerning professional negligence claims relating to leasehold reform matters. 

I am providing these responses to CP238 on behalf of Gerald Eve LLP.  The views expressed herein 

do not necessarily reflect the views of any clients of this firm, although I have provided advice to a 

number of clients in respect of this Consultation. 

I consider that my professional experience as a valuer with a specialist knowledge of enfranchisement 

valuations, as I have outlined above, means that my contribution to the Law Commission’s 

Consultation is best directed towards detailed comments on the valuation aspects of their proposals.  

For that reason I have provided, as set out below, my detailed responses to the questions posed by 

the Law Commission in Chapter 15 (Valuation: Options for Reform) and Chapter 16 (Intermediate and 

Other Leasehold Interests), that is Questions 107 – 125 in respect of Chapter 15 and Questions 126 – 

135 in respect of Chapter 16. 

In respect of the other matters covered in the Consultation namely: what enfranchisement rights 

should be granted; who should exercise those rights; how should they be exercised and the lessees’ 

liability to reimburse landlords’ costs, many of the Commission’s proposals under those headings 

have required specialist legal expertise in order to analyse, appraise and provide meaningful 

comments.  As a valuer, my contribution in answering those questions, ie Questions 1 – 106, would 

be limited and so my energies have been focussed on Chapters 15 and 16.  That said, I have read 

the detailed draft responses prepared by specialist lawyers, namely Damian Greenish and also those 

of Boodle Hatfield LLP.  Much of what they both say appears to me to be cogent and well-reasoned 

and I therefore support their responses.  Of course, for some of the responses Mr Greenish will have 

provided a different opinion to those expressed by Boodle Hatfield.  It is not my intention to endorse 

one over the other.  In my view that their opinions, however expressed, require serious consideration 

by the Commission. 

 

Summary Comments 

 

Whereas we have set out our detailed responses to the Chapter 15 and 16 questions in the next 

section, I would first like to provide some brief comments on the Consultation proposals as a whole: 

• Firstly we applaud the Law Commission for its comprehensive review of the current 

enfranchisement legislation and for its efforts to devise workable proposals for a simplified 

regime that would make the enfranchisement process easier, quicker, more efficient and 

costs effective both for leaseholders and landlords. 
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• Many of the proposals made by the Commission have merit.  For instance, the introduction of 

a single regime applying for both flats and houses and freehold claims and lease extensions 

has much to recommend it. 

 

• Likewise the proposal to retain the definition of a long lease, to which enfranchisements rights 

apply, as being a lease the term of which exceeded 21 years on the date of grant, is to be 

welcomed.  Enfranchisement rights should not be extended to lessees with leases granted for 

terms of less than 21 years as this would reduce choices available in the market and would 

thus adversely affect both leaseholders and freeholders. 

 

• We support the proposal that, for freeholder claims whether for houses or the collective 

enfranchisement of blocks of flats, there should be a test such that qualifying properties 

should exclude those properties for which 25% or more of the floor area comprises space 

used for non-residential purposes. 

 

• However, other proposals require closer scrutiny.  For instance, whilst the introduction of the 

concept of a single residential unit in place of the definition of a house or a flat, has merit, we 

note that legal experts have expressed caution over the proposed definition. 

 

• Likewise, the concept of extending rights to leaseholders of houses and flats on an “estate” to 

collectively enfranchise appears superficially to be a good idea when the concept is applied to 

a small or medium sized post war development of houses and flats located outside Greater 

London.  However, the test for a qualifying estate needs very careful consideration.  As it 

stands, the proposed test is for the estate to be defined as one linked by a common service 

charge agreement.  On that basis, there is a risk of unintended consequences such that 

properties located around garden squares in central London for instance, may qualify for 

estate enfranchisement simply because they are subject to a common service charge to fund 

the maintenance of the communal gardens.  It is not clear how an “estate” enfranchisement in 

such circumstances would benefit anyone. 

 

• Whilst the suggestion by the Commission that owner occupier leaseholders be distinguished 

from commercial investor leaseholders, or other private leaseholders who do not occupy the 

dwelling as their only or principal home such as private buy to let investors, has merit, we 

consider that applying different qualifying tests and different bases of premium calculations to 

one group of leaseholders as to another, will not achieve the main objective of the 

Commission to simplify the enfranchisement regime as a whole. As we comment in our 

detailed responses to the Chapter 15 questions, we think that there is a risk of a two tier 

market evolving in that scenario. 
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• As to proposals to change the current provisions concerning the lessees liability to reimburse 

the reasonable legal and valuation non-litigation costs incurred by the landlord in responding 

to a statutory claim, we consider these work well as they stand, given that the leaseholder has 

the right to apply to the First Tier Tribunal for a determination in the event that their liability for 

costs is disputed.  It is right there where a landlord is being deprived of his property under a 

statutory regime, so he should be reimbursed for the costs he has incurred in responding to 

the claim.  Whereas the introduction of a cap on recoverable fees has some merit, we 

consider that some form of scale linked to the value of the property being enfranchised would 

be essential.  That said the amount of work involved on the part of the landlord in responding 

the low value claims can be as much as for higher value claims.  For instance the same level 

of work is required for investigating a claim at the outset and preparing a valuation report, 

whether the premium is low or higher. 

 

• Lastly, in relation to valuation, we set out our detailed comments in the remainder of our 

responses. 
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Detailed Responses to Questions raised by the Law Commission 

 

Chapter 15 (Questions 107 – 125) and Chapter 16 (Questions 126 – 135)  

 

 

Chapter 15: Valuation: Options for reform 

 

(The paragraph numbers provided in brackets after the question numbers 

are the relevant paragraphs of CP238 to which the question relates) 

 

 
Consultation Question 107. (Paragraph 15.25) 

17.168  We invite the views of consultees as to: 

 (1)  whether the section 9(1) valuation methodology should be retained indefinitely or 

 temporarily, and if so for how long; or 

 (2)  whether the section 9(1) valuation methodology should be replaced with a fixed  

 proportion of a “term and reversion” valuation or another simplified methodology;   and 

 (3)  whether the test for whether section 9(1) (or a simplified methodology) applies  

  should be determined: 

  (a)  by reference to capital value; 

  (b)  by reference to council tax banding; 

  (c)  by reference to the location of the property; 

  (d)  by reference to an amended version of the current test for leases granted 

   after 1 April 1990 (in other words, calculating “R” under section 1(1)(a)(ii) of 

   the 1967 Act); or 

  (e) by some other means. 

 

Response 

Section 9(1) valuations are recognised to be one of the more, if not the most, complex of all the 

statutory LRA valuations provisions and, given that it applies for the lowest value houses, its 

continued retention places a continued cost and burden on both leaseholder claimants and landlords 

responding to enfranchisement claims made under this section.  The costs and burden are two-fold 

firstly in terms of legal costs incurred by claimants and landlords in identifying that the property in 

question satisfies the relevant financial criteria (rateable value) for Section 9(1) to apply and secondly 

in terms of valuation costs in assessing correctly the relevant complex components of the Section 9(1) 

valuation as applicable to the property in question. 
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The suggestion that the Section 9(1) basis be continued temporarily and then repealed is to be 

supported and a sunset provision of in the order of 5-10 years should provide enough time for those 

remaining leasehold houses for which Section 9(1) applies to be enfranchised. 

 

It is accepted that the benefit to leaseholders qualifying under Section 9(1) is that the valuation 

produces the lowest premiums of all  the statutory basis when applied to the same property, that is for 

Section 9(1), 9(1A) and 9(1C).  In order to replace Section 9(1) with a simplified valuation process,   

we have undertaken modelling that indicates that it is difficult to replicate a Section 9(1) premium 

exactly using a simplified method.  However, we set out below a simplified Suggested Alternative 

valuation model that could be applied (once the sunset period for Section 9(1) has ended), to those 

remaining properties to which Section 9(1) financial criteria would have applied: 

 

a) Capitalise the ground payable for the period to the term date of the lease by applying a similar 

capitalisation rate as would be applicable for the property in question under the current 

Section 9(1) basis. 

 

b) Determine the value of the freehold interest in the property at the date of claim assuming 

vacant possession and disregarding the value of tenants’ improvements (FHVP). 

 

c) Take the freehold vacant possession value determined at (b) and multiply by a percentage 

equivalent to the “site value proportion” prevailing for the location in question, so say 50% for 

location in Greater London and 35% for locations outside Greater London. 

 

d) Defer the “site value” determined at (c) for the period to the term date of the lease by applying 

the relevant Sportelli deferment rate for houses of 4.75% (adjusted if applicable for any 

potential risk of obsolescence for properties outside Greater London). 

 

e) Add the product of (a) and (d) to give the premium payable, plus landlord’s recoverable costs 

as applicable. 

 

In this respect, we provide as Appendix 1 to these Responses a summary table showing the 

calculation of the Section 9(1) premiums payable for a low value house with a freehold vacant 

possession value of £325,000, calculated at 10 yearly intervals from 1 year unexpired up to 140 years 

unexpired.  We have provided two such calculations at the relevant unexpired term intervals, one 

based on a Section 15 rent assessed against a 50% site value proportion and the other with the 

Section 15 rent assessed against a 35% site value proportion. 

 

In comparison to each of these Section 9(1) premiums we have calculated the corresponding 

Suggested Alternative premiums at each unexpired term interval following the methodology set out 
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above.  We have provided one Suggested Alternative (No 1), assuming the freehold reversion is 

reduced to a 50% site value and the other (No 2) assumes the freehold reversion is reduced to a 35% 

site value. 

 

At each unexpired term interval, we have shown the difference between the premium resulting from 

Suggested Alternative No 1 or No 2, with the corresponding Section 9(1) premium and have also 

shown the difference as a percentage of the Section 9(1) premium. 

 

As can be seen from the summary table Suggested Alternative methodologies provide very similar 

premiums to the Section 9(1) basis at most unexpired terms: 

 

a) Assuming a 50% site value, the Suggested Alternative No 1 gives a premium slightly lower 

than Section 9(1) (up to 8% lower) below 50 years unexpired and at 50 years unexpired and 

above, the resulting premium is very slightly higher that the corresponding Section 9(1) 

premium (up to 6.5% higher). 

 

b) Assuming a 35% site value, the Suggested Alternative No 2 gives a premium slightly lower 

than Section 9(1) (up to 14% lower) below 80 years unexpired and above 80 years unexpired 

the resulting premium is very slightly higher that the corresponding Section 9(1) premium (up 

to 2.8% higher). 

 

To the extent that the Suggested Alternative methodology produces a higher premium than Section 

9(1), this would provide an incentive for leaseholders to submit claims under Section 9(1) well before 

the sunset period expires. 

 

In terms of a replacement financial test for the current reliance on rateable values, the above model 

could be applied to properties falling within Council Tax Bands A – E. 

 

 

Consultation Question 108. (Paragraph 15.29) 

17.169  We invite the views of consultees as to: 

 (1)  whether a separate, simplified valuation regime should be created for low value  

  and/or straightforward enfranchisement claims; and 

 (2)  how such low value and/or straightforward claims should be identified. 

 

Response 

 

Our suggestion is that for properties (that is properties falling within the new definition proposed by 

the Commission of Residential Unit), which are located outside Greater London, a simplified valuation 
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regime could be applied for both lease extensions and freehold claims where the claimant leasehold 

interest has more than 125 years unexpired at the date of claim, due to the likely low or nominal value 

of the reversion. 

 

 

In terms of a suitable simplified valuation regime it is suggested that a single multiplier be applied to 

the ground rent passing as at the date of claim.  As to the relevant multiplier to be applied, we suggest 

that regard be paid to the Years Purchase (YP) multiplier applicable for a term of 125 years.  The 

corresponding YPs for 125 years at different capitalisation rates are as follows: 

 

Capitalisation rate (%) YP at 125 years 

3.0 32.5 

3.5 28.1 

4.0 24.8 

4.5 22.1 

5.0 19.9 

5.5 18.1 

6.0 16.6 

6.5 15.4 

7.0 14.3 

7.5 13.3 

8.0 12.5 

8.5 11.8 

9.0 11.1 

9.5 10.5 

10.0 10.0 

 

 

As regards applying a YP multiplier of 10 (capitalisation rate of 10%), this would in practice be the 

same as applying Option 1A as proposed by the Commission and which we note that the Commission 

itself all but rejects for various reasons. 

As to applying a YP based on a capitalisation rate at the other end of the scale, we are aware the the 

recent decision of the FTT in the All Saints Case (case Nos: CHI/21UC/OCE/2017/0026, 0026 & 

0029), in which the FTT determined on the evidence that a capitalisation rate of 3.5% should apply to 

a ground rental income stream reviewed 15 yearly from 2022 adjusted by RPI and payable for some 

125 years calculated from 2007.  The YP based on a rate of 3.5% for 125 years is 28.1. 
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By way of a solution for a simplified methodology we suggest adopting a YP multiplier of 20 to be 

applied to the ground rent passing for properties falling within this category as outlined above.  A YP 

of 20 would equate to a capitalisation rate close to 5%, which we consider to be fair to leaseholders 

and landlords, bearing in mind that it would account for the value any future rent reviews. 

 

We do not consider that the type of simplified approach as suggested above would be appropriate for 

properties located in Greater London, particularly those located in Prime Central London.  Firstly, the 

freehold vacant possession values of properties located in Greater London are such that the present 

value of long deferred reversions (even in the order of 125 years or more) are measurable and could 

not be considered nominal.  For instance, consider a flat located in Greater London with a freehold 

vacant possession value of £1,750,000.  Such a flat in Prime Central London may have a floor area of 

875 sq.ft to 1,000 sq.ft (£2,000 per sq.ft to £1,750 per sq.ft) or over 2,000 sq.ft (£850 per sq.ft) if 

located further out in say Hammersmith.  Whilst the flat would be at the upper end of value in the 

outer London boroughs, it would be a mid to lower midrange flat in Prime Central London, where 

freehold values can exceed £3,000 per sq.ft and a flat with an area of 1,000 sq.ft or below would be at 

the smaller end of the market.  The present value multiplier for 125 years, applying the Sportelli 

deferment rate for flats of 5%, is 0.00225.  Applying that multiplier to the example flat with a freehold 

value of £1,750,000 gives a present value of the freehold reversion in that flat of £3,937.  At 150 

years, the present value multiplier is 0.00066, giving a present value of the reversion of £1,155.  

Those sums are not nominal. 

 

Further, many leases with over 125 years in Prime Central London are for flats which have already 

been subject to completed statutory lease extension claims and as such are subject to peppercorn 

rents.  Were the freehold of such a flat or house to be transferred or a further lease extension to be 

granted, at a premium based on a multiplier of the ground rent passing, the resulting premium would 

be Nil.  Given the values of the long deferred reversions as illustrated above, that would deprive the 

landlord of an interest of value. 

 

Lastly, it is common for blocks of flats, particularly in Prime Central London, to be held from the 

landlord by way of a headlease, under which the occupational long underleases have been granted.  

The tenure structure of such blocks may be complicated and would not lend themselves readily to a 

simplified valuation. 
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Consultation Question 109. (Paragraph 15.37) 

17.170  Do consultees consider it desirable to seek to treat commercial investors differently from 

owner-occupier leaseholders in respect of the premium payable for the exercise of 

enfranchisement rights? 

 

17.171  If so: 

 (1)  do consultees consider that it might be possible to distinguish between such  

  leaseholders: 

  (a)  by reference to whether the leaseholder is exercising enfranchisement 

   rights for the first time; 

  (b)  by reference to whether the leaseholder is exercising enfranchisement 

   rights in respect of his or her only or main home; or 

  (c)  by some other means? 

 (2)  how might the valuation methodology be varied so as to produce different  

  premiums for different types of leaseholder? 

 

Response 

In principle, commercial investors should be treated differently from owner-occupier leaseholders.  

Such investors by enfranchising at a premium which has been discounted in some prescribed way 

compared to the current statutory bases would then be able to sell on / turn their investment and gain 

a windfall profit.  Also, such investors would be in a position to drive up the market for short leases, 

knowing they could still make a reasonable profit on a subsequent sale, all to the detriment of owner 

occupier leaseholders.    

The simplest approach would be to restore the residency test in the form that applied before its 

abolition by the 2002 Act, such as occupying the property as their own or principal home for the last 

three years or three years in the last ten.  However creating some form of test, whether a residency 

test or the others suggested by the Commission all add a layer of complexity and cost, particularly for 

low value claims, which would be contrary to the aims of the reforms which are to simplify and reduce 

the costs of enfranchising. 

As to an appropriate valuation methodology for commercial investor leaseholders, were the 

Commission to be minded to propose a different one to that applying for owner occupier leaseholders, 

then our suggestion would be that the current statutory valuation bases should continue to apply with 

no prescribed discounts as may apply for owner occupier leaseholders. 
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Consultation Question 110. (Paragraph 15.67) 

17.172  We invite the views of consultees as to whether the treatment of ground rent reviews in any 

valuation methodology should be restricted in any of the ways set out at paragraphs 15.59 to 

15.66. 

 

Response 

There are a wide range of possible rent review bases, in particular for leasehold properties located in 

Prime Central London.  Such review bases include: 

a. Simple fixed increases where the amount of rent on each review is expressly stated: 

e.g. £100, rising to £200 after 20 years £300 after 40 years etc. 

b. Rents ascertainable for each period: e.g. doubling every 10 years 

c. Rents increasing by reference to an Index: e.g. RPI or CPI or it may be some other 

property index 

d. Rents which are reviewed or ascertained (generally by giving notice where time may 

or may not be of the essence) to or by one of several mechanisms: 

(i) A proportion of freehold vacant possession value of the property 

(ii) A proportion of leasehold vacant possession value of the property 

(iii) A proportion of capital value of the site 

(iv) A proportion of the open market rental value of the property 

(v) A proportion of the letting value of the site with or without a hypothetical 

planning consent for a hypothetical development. 

(⁺ i) A proportion of a headlease rent

We suggest that the simplest approach in all cases would be to value the rents passing and on review 

as provided for in accordance with the lease of the property in question, but to apply a cap in the 

valuation such that where the quantum of any rent passing or payable on any future rent review is 

capped at an amount equivalent to 0.1% of the freehold vacant possession value of the property in 

question, when assessed at the date of claim.  It is widely recognised, particularly in Prime Central 

London, that a rent payable where the figure is equal to or less than 0.1% of the value of the freehold 

in possession does not have an adverse impact of the value of a leasehold interest in the same 

property. 

Although the approach outlined above would simplify the valuation, it should be born in mind that 

leasehold properties in Prime Central London are commonly held by parties who had acquired such 

leases in the full knowledge any onerous terms of their leases, such as onerous or geared ground 

rent, or they would have received professional advice prior to exchange of contracts and would have 

adjusted their bids downwards accordingly.  Such leaseholders operating in a sophisticated market 

would benefit from a windfall gain if on any subsequent enfranchisement the premium was calculated 

ignoring any onerous rents.  For instance the premium would be reduced twice firstly because the 
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freeholder would not be compensated for the loss of the top slice of rental income said to be onerous  

and secondly because, when calculating the quantum of marriage value, any reduction in the value of 

the existing lease attributable to the onerous element of the ground rent would be reversed, thus 

reducing the landlord’s share of marriage value. 

 

Consultation Question 111. (Paragraph 15.71) 

17.173  We invite the views of consultees as to whether capitalisation rates for enfranchisement 

valuations should be prescribed and, if so: 

 (1)  how; 

 (2)  by whom; 

 (3)  how often; and 

 (4)  in respect of what different types of interest. 

 

Response 

 

When valuing properties in Prime Central London, particularly for terms unexpired of less than 80 

years, in the majority of cases the present value of the rental income stream forms the minority 

component of the premium payable, both for the enfranchisement of houses and the lease extensions 

of individual flats and the collective enfranchisement of blocks of flats.  This is because the ground 

rents payable, even when geared on review as illustrated above, are relatively low and when 

capitalised at the relevant market rate the resulting present value sum is low when compared to the 

present value of the freehold reversion and the quantum of any landlord’s share of marriage value 

that may be payable.  Accordingly, prescribing the capitalisation rate could simplify the valuation 

process in such circumstances. 

 

However, for leases over 80 years where no marriage value is payable, the value of the ground rent 

becomes a bigger component of the enfranchisement premium, although the premiums reduce the 

longer the unexpired term.  The choice of capitalisation rate therefore becomes increasingly sensitive 

the longer the unexpired term, as illustrated by the range YP multipliers referred to above. 

 

The choice of market capitalisation rate applied in any one case under current practice would depend 

on the nature of the rental income stream and the period over which the income is paid.  Thus a 

higher capitalisation rate might apply for a fixed income paid over a long period, to account for the 

erosion in value attributable to inflation, whereas a rent subject to reviews at intervals of say 15 years 

and geared to a proportion of capital value is likely to be valued at a lower rate, given the frequency of 

the reviews and the inflation proofing nature of the review formula. 

 



Gerald Eve LLP Responses to CP238 (20 Dec 2018)

 

Page 13 of 38 

A baseline capitalisation rate could be prescribed by a committee of experts at regular five yearly 

intervals.  Valuers could then make suitable adjustments to the circumstances of the rental income 

stream in question.  The panel of experts, comprising property valuation and economic experts, could 

consider evidence submitted to it by interested parties before determining the rate applicable for the 

next five years.  However, such a process may be costly in terms of the costs incurred in resourcing 

the committee and the costs incurred by parties in submitting evidence for consideration for the next 

review period. 

 

Alternatively, a baseline capitalisation rate could be prescribed by reference to the prevailing Bank of 

England base rate, to which would have to be added a suitable prescribed “property risk premium”.  

The baseline rate could then be varied to suit the income stream in question as indicated above.  

However, whilst leaseholders and landlords would have easy access to the current BOE base rate, 

prescribing the property risk premium would require a panel of experts, with resulting costs being 

incurred as referred to above. 

 

 

Consultation Question 112. (Paragraph 15.75) 

 

17.174  We invite the views of consultees as to whether deferment rates for enfranchisement 

valuations should be prescribed and, if so: 

  (1)  how; 

  (2)  by whom; 

  (3)  how often; and 

  (4)  in respect of which geographical areas. 

 

Response 

The deferment rate applied in most enfranchisement premium valuations, that is for the 

enfranchisement of houses, the lease extension of flats and the collective enfranchisement of blocks 

of flats has effectively been prescribed for leases with more than 20 years unexpired for some years 

now (since circa 2006) and on a nationwide basis by virtue of the decision of the Lands Tribunal in the 

Sportelli group appeals.  On that basis the prescription of a deferment rate for future claims ought to 

be feasible. 

The Sportelli formula for the deferment rate is: Risk Fee Rate (RFR), set by the LT at 2.25%, less a 

Real Growth Rate (RGR) set by the LT at 2.0% plus a Risk Premium RP, set by the LT at 4.5%.  The 

resulting deferment rate of 4.75% was set for houses, with an addition of a ¼ percentage point for the 

valuation of flats (thus 5%) attributable to the greater management issues associated with flats. 
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The LT set the RFR having regard in particular to a five year rolling average derived from average 

index linked yields over the last decade to 2006.  It is generally recognised that a five year rolling 

average assessed on the same basis today would be provide a far lower risk free rate of well below 

1%. 

The LT set the RGR by reference to long term national house price growth statistics such as that 

published by the Nationwide Building Society.  The intention of the UT was to take a long term view, 

that is over a 50 year period, in setting the RGR so as to iron out the effect of short term fluctuations 

in the market.  Detailed research would have to be undertaken to ascertain the current long term RGR 

if it were to be prescribed. 

As to the RP, the LT in Sportelli did not provide any detailed analysis by which it concluded that 4.5% 

was the correct risk premium.  Accordingly, there is little guidance from the decision as to how the RP 

might be set if reassessed for prescription. 

On balance and because of the likely substantial fall in the RFR over the last decade since Sportelli 

was determined, it is more than possible that a deferment rate prescribed today, having regard to the 

Sportelli methodology, would be lower than the current rates of 4.75% for houses and 5.00% for flats.   

Calculating enfranchisement premiums based on that approach is likely to result in higher premiums 

than those payable under current practice, which would be contrary to terms of reference of the 

Commission’s remit to reduce premiums. 

Our suggested solution is therefore to prescribe deferment rates at the current Sportelli rates, on the 

basis that leaseholders would be protected from any potential increase in premiums resulting from a 

lower deferment rate applying in the future and landlords would have some security in so far as they 

would know that prescribed deferment rates would be no higher than the current Sportelli rates.  We 

suggest that such a prescription apply to leases at all unexpired terms, including lease below 20 

years.  As such this would dispense with the complex approach for determining the deferment rate 

applicable for lease below 5 years unexpired as outlined in the Upper Tribunal decision of the 

Trustees of the Sloane Stanley Estate v Carey-Morgan and others [2011] UKUT 415(LC) & 

LRA/86/2009, commonly known as the Vale Court Approach.  It would also remove the difficulties of 

determining the deferment rate applicable for reversions where the unexpired term is between 5 years 

and 10 years, for which there is no guidance from Upper Tribunal decisions and for unexpired terms 

between 10 and 20 years, where the Upper Tribunal guidance, such as it is, is complex (Earl 

Cadogan v Cadogan Square Properties Limited [2010] UKUT 427 (LC) 

As to who might determine any prescribed deferment rates, then if necessary we suggest that these 

be set by the same committee of experts as may prescribe capitalisation rates as referred to above, 

meeting five yearly to hear any evidence submitted by interested parties.  The same comments on 

costs and resourcing would apply as outlined above. 
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Consultation Question 113. (Paragraph 15.79) 

 

17.175  We invite the views of consultees as to whether relativity or a no Act deduction should be 

prescribed for enfranchisement valuations and, if so: 

(1) how; 

 (2)  by whom; 

 (3)  how often; 

 (4)  in respect of which geographical areas; and 

 (5)  whether the 80-year cut-off should be removed. 

 

Response 

 

We consider that where marriage value is payable the valuation of the lessee’s existing interest 

should be undertaken disregarding the value of rights to enfranchise.  This is because the landlord is 

obliged to dispose of their freehold interest under a legislative regime that is in effect a form of 

compulsory purchase.  As such, the value of the “scheme”, which in an enfranchisement scenario is 

the value of leaseholders’ rights to enfranchise, should be disregarded in the compensation valuation. 

 

The value of the freehold in possession of the subject property is likely to be one of the first 

components of the valuation to be assessed having regard to market evidence when an 

enfranchisement valuation is undertaken either for a leaseholder or for a landlord. 

 

To simplify the valuation of the existing lease without rights, we consider that it would be appropriate 

to prescribe a without right leasehold/freehold relativity drawn from a table or graph.  For properties in 

Prime Central London the key guidance from the Upper Tribunal comes from its decision in the 

Mundy Case determined in 2016 and upheld on appeal to the Court of Appeal.  A large amount of 

evidence on relativity was provided to the UT during the Mundy hearings and the broad conclusion of 

the UT in that leading case was that for Prime Central London properties, the graph and table of 

leasehold/freehold without rights relativities produced by Gerald Eve in 1996 (the Gerald Eve Graph) 

had become adopted as the industry standard by practitioners advising both landlords and 

leaseholders.  The UT also concluded on the evidence that relativities had probably fallen since the 

Gerald Eve Graph was first created, due to structural changes in the market that had occurred since 

1996, namely the increase in foreign purchasers seeking very long leasehold or freehold properties in 

Prime Central London, amongst other factors. 
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On that basis it is likely that a prescribed without rights relativity table or graph complied having 

regard to the current structure of the market would point to relativities that were lower for any given 

year than those shown by the Gerald Eve 1996 Graph. 

 

Accordingly, to simplify the valuation process and for properties within Greater London, we suggest 

that without rights relativities could be prescribed in accordance with the Gerald Eve 1996 Graph.  

Leaseholders would be protected in so far as premiums would not be increased by a new graph with 

lower relativities and landlords would have security in so far as they would know that premiums would 

not be reduced from current basis. 

 

For ease of reference, we provide as Appendix 2, a schedule setting out the leasehold/freehold 

relativities provided by the Gerald Eve 1996 Graph at 1 yearly intervals from zero (0% of FHVP) to 

130 years (99% of FHVP).  Above 130 years relativities are said to remain at 99% of FHVP.   

 

The Gerald Eve 1996 Graph applies for leasehold properties subject to nominal ground rents and 

exclusive of tenants’ rights to enfranchise.  When valuing the leasehold interest of a property subject 

to an onerous ground rent, ie where the rent passing or on review is greater than 0.1% of the FHVP, 

the current practice is to apply a relativity derived from the Gerald Eve Graph and then to make a 

downwards adjustment in relativity to account for the element of the rent that is onerous.  As we have 

suggested in the section on ground rents (See Responses to Question 110 above), under a simplified 

valuation, any tranche of rent passing or payable on review that would exceed 0.1% of the FHVP 

would be ignored and as such there would be no need to apply any onerous ground rent adjustment 

when valuing the existing lease under our suggested approach. 

 

For leasehold properties outside Greater London, the RICS 2009 report on relativities indicates that 

what have become known as mortgage dependent properties are subject to different relativity curves 

than the Gerald Eve 1996 Graph, with no one curve having an application on a nationwide basis.  

Research would therefore be required to determine a suitable prescribed without rights curve for 

properties outside Greater London. 

 

We note that the Commission requests views on whether the 80 year cut-off for marriage value 

should be removed.  Removing the 80 year threshold above which marriage value is not payable 

would reverse the statutory basis imposed by the 2002 Act, which deprived landlords of any share of 

marriage value for leases of 80 or more years unexpired.  It is generally recognised that there is at 

least a 50% increase (and over 100% in some cases) in the premium payable for a lease with 80 

years unexpired with no marriage value payable compared to the premium payable for the same 

property valued with 79 years unexpired, for which marriage value is included. (See example 

valuations referred in answer to Questions 117 below.  As such the 80 year rule has been beneficial 

to leaseholders at the expense of landlords.   
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A further way leaseholders have benefited is that in cases where a lease with more than 80 years is 

being enfranchised and that lease has been subject to an onerous restriction, (such as a user 

restriction) which is to be released on completion of the transfer, it is very difficult for the landlord to 

capture a share of the release of value of which the lessee will benefit on completion.  Where 

marriage value is payable, the landlord is able to recover a 50% share of the uplift as the full value of 

the freehold interest to the claimant, with the restriction realised, is included in the top half of the 

marriage value calculation.  This problem was illustrated in the Upper Tribunal case of Money & 

Carey–Morgan v Cadogan Holdings Limited re the collective enfranchisement of 15 Tite Street SW3 

(LRA/23/2012). In that case, the freehold interest in a building, which included a caretakers flat 

subject to a lease expiring in 2133 with a user restriction to that of a caretaker only until 2043, was to 

be enfranchised, with the freehold transfer including no continuing restriction in respect of the 

caretakers flat.  The leaseholder of the caretakers flat was a participating tenant in the collective 

claim.  As such no marriage value was payable for that flat, notwithstanding the uplift in value 

attributable to the release of the user restriction.  The UT held in favour of the landlord that the 

Schedule 6 valuation should capture the release of value somewhere, under paragraph 3 of Schedule 

6 if not in the marriage value. However the UT was not called upon to determine a valuation and 

remitted the case back to the Leasehold Valuation Tribunal for another determination.  Before that 

occurred the claimants were granted leave to appeal to the Court of Appeal.  However, the case was 

settled by negotiation before the Court of Appeal hearing, with the freeholder capturing some but not 

all of the uplift in value it was seeking.  Accordingly, although the UT concluded that the landlord 

should not be deprived of the loss in value in such circumstances, the issue remains clouded given 

the leave granted to the claimants to appeal to the Court of Appeal and the lack of a definitive 

valuation determination. 

 

Reversing the 80 year rule, as the Commission suggests, would restore the balance to the landlord, 

albeit that this would lead to an increase in premiums payable for the enfranchisement or the lease 

extension of leases of 80 years or more, apparently contrary to the remit of the Commission to 

suggest ways to reduce premiums. 
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Consultation Question 114. (Paragraph 15.83) 

 

17.176  We invite the views of consultees as to whether the possible right to hold over at the end of a 

long lease should be disregarded on an enfranchisement valuation. 

 

Response 

 

We agree to this suggestion, which would simplify the valuation process. 

 

 

Consultation Question 115. (Paragraph 15.86) 

 

17.177  We invite the views of consultees as to whether a discount for leaseholder’s improvements on 

an enfranchisement valuation should be retained. 

 

Response 

This proposal would simplify the valuation in so far as it would no longer be necessary for the 

leaseholder to prove and the landlord to research a claim for the disregard of tenants improvements.  

However, the proposal would lead to an increase in premiums payable for those properties where 

lessees have undertaken improvements at their own expense and so they would be ultimately end up 

paying twice for the value of those improvements. 

We suggest that a suitable solution would be to provide for tenants improvements to be disregarded 

where they have been undertaken during the currency of the claimant’s existing lease or within a 

period of 21 years ending on the date of claim, whichever is the shorter.  That way it would not be 

necessary to research whether very historic alternations qualify as tenants improvements, given that 

records of such alterations may no longer be available. 

 

Consultation Question 116. (Paragraph 15.91) 

 

17.178  We invite the views of consultees as to whether it should be possible for leaseholders to elect 

to accept a restriction on development to prevent development value from being payable as 

part of an enfranchisement valuation. 

 

Response 

 

Whereas this proposal would limit the premium payable to the benefit of the leaseholder by excluding 

from the premium any value attributable to development potential, it would not simplify the process in 
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the long term.  This is because as / when the former leaseholder wish to undertake a development of 

the property in the future, which would be in breach of the restriction, it would be necessary for the 

former leaseholder to either negotiate with the former freeholder for the release of the covenant or to 

apply to the Upper Tribunal under the provisions of the Law of Property Act 1925 to have the 

restriction lifted or amended. 

 

A further complication from the landlord’s point of view is that they would have to continue to police 

such restrictions long after the property has been sold in order to monitor potential breaches of the 

restrictions. 

 

We consider that it would be preferable for the leaseholder to obtain a freehold transfer clean of 

restrictions unless any are agreed between the parties as part of their negotiations.  On that bsiss the 

landlord would be secure in the knowledge that they have secured full value for the transfer and the 

leaseholder would be secure in the knowledge that they have acquired an un-encumbered freehold. 

 

 

Consultation Question 117. (Paragraph 15.103) 

 

17.179  We invite the views of consultees as to which, if any, of the valuation options we have 

discussed (set out at Options 2A to C in Chapter 15) are preferable and, so far as any 

preferred option contains a range of possible reforms, which of those reforms should be 

adopted. 

 

Response 

 

We have undertaken modelling exercises to compare the impact of the Options proposed by the Law 

Commission, that is Options 1A, 1B and 2A and 2B against the premiums generated by a typical 

Section 9(1C) freehold valuation of two houses in Prime Central London at different unexpired terms 

and a typical Schedule 13 lease extension valuation for two flats also located in Prime Central 

London.  The circumstances of the example properties are as follows: 

 

a) Both houses are assumed to have a freehold vacant possession value of £5.0 million.  One 

house is let subject to a low fixed ground rent of £100 per annum and the other at a higher 

fixed ground rent equating to 0.1% of the freehold value (thus £5,000 per annum), ie at the 

upper end of palatable rent range. 

 

b) Both flats are assumed to have a freehold vacant possession value of £1.75 million.  One flat 

is let subject to a low fixed ground rent of £100 per annum and the other at a higher fixed 
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ground rent equating to 0.1% of the freehold value (thus £1,750 per annum), also at the upper 

end of palatable rent range. 

 

We refer to the summary schedules appended herewith as follows: 

 

• Appendix 3 - House subject to a ground rent of £100 per annum fixed. 

• Appendix 4 - House subject to a higher ground rent of 0.1% of freehold value 

• Appendix 5 - Flat subject to a ground rent of £100 per annum fixed. 

• Appendix 6 - Flat subject to a higher ground rent of 0.1% of freehold value 

 

For each example property, the relevant statutory premium has been calculated at the following 

unexpired term intervals: 

 

• 1 year unexpired 

• 10 years unexpired and at 10 yearly intervals through to 140 years. 

• In addition a premium has been calculated at 79 years unexpired, which show a comparison 

to the change in premium above and below the current 80 year marriage value threshold. 

 

For the “Control” Section 9(1C) valuations, the ground rents have been capitalised at 5%, the freehold 

deferred at 4.75% (per Sportelli) and the existing lease, without rights, has been valued by applying a 

leasehold freehold relativity taken from the Gerald Eve 1996 graph of relativities. 

 

For the “Control” Schedule 13 valuations, the ground rents have been capitalised at 5%, the freehold 

deferred at 5.00% (per Sportelli) and the existing lease, without rights, has been valued by applying a 

leasehold freehold relativity taken from the Gerald Eve 1996 graph of relativities. 

 

Our modelling exercises assume fixed ground rents, although it would be possible to reflect future 

geared reviews via the choice of capitalisation rate.  In that respect our choice of a 5% capitalisation 

rate for the modelling of the house / flat with a ground rent of 0.1% of FHVP may be regarded as 

being on the low side for the longer terms, for which the present value of the rental income stream is 

errored by inflation.  However, our choice of a 5% capitalisation rate is a recognition of the likely 

impact of future geared rent reviews at regular intervals. 

 

Our application of 5% capitalisation rate for the fixed £100 pa rented house / flat is low especially for 

the longer terms given the adverse impact of inflation as indicative above.  However, but by using the 

same capitalisation rate as that applied for the higher rent modelling, a direct comparison can be 

made of the impact of the level of rents payable in the valuations. 
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For illustrative purposes, when analysing the impact of Options 2A for both the houses and the flats, 

we have varied the valuation components as follows: 

 

• Increasing the capitalisation rate in isolation from 5.0% to 7.0% 

• Increasing the deferment rate in isolation from 4.75% to 5.75% for the houses and from 

5.00% to 6.00% for the flats.  

• Increasing the capitalisation and deferment rates together. 

 

When analysing the impact of Options 2B for both the houses and the flats, we have varied the 

valuation components as follows: 

 

• Increasing the capitalisation rate in isolation from 5.0% to 7.0% 

• Increasing the deferment rate in isolation from 4.75% to 5.75% for the houses and from 

5.00% to 6.00% for the flats.  

• Increasing in isolation the relativity, by, for illustrative purposes only, applying the Savills 2016 

Enfranchiseable (with rights) Graph. 

• Increasing the capitalisation and deferment rates together with an increased relativity. 

• For Option 2B, we have also modelled the outcomes were the 80 year marriage value cut off 

to be removed, such that marriage value is paid at all unexpired terms.  For this analysis we 

have applied the current capitalisation rate of 5% and the Sportelli deferment rates of 4.75% 

for the houses and 5.00% for the flats.  For this test we have also increased the leasehold 

relativity for illustrative purposes by applying the Savills 2016 Enfranchiseable (with rights) 

Graph. 

 

For ease of reference, we provide as Appendix 7, a schedule setting out the leasehold/freehold 

relativities provided by the Savills 2016 Graph at 1/4 yearly intervals from ¼ year (11.2% of FHVP) to 

100 years (94.6% of FHVP). 

 

Our summary conclusions are as follows: 

 

1) Option 1A (10 times ground rent) 

 

This proposed Option is widely suspected to be irrational as the premium would not be linked 

to the value of the property.  This much is admitted by the Commission.  Our analysis for both 

the two houses and the two flats confirms the irrationality and shows that the percentage 

premium reductions are greatest at the lowest unexpired term, tapering as the term increases. 
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• For the £100 pa fixed rent house, the premium reduction at 1 year is nearly 100% and 

at 140 years it is just below 90%.  

 

• For the house subject to the higher rent, the premium reduction is just under 99% at 1 

year and circa 53% at 140 years. 

 

• For the £100 pa fixed rent flat, the premium reduction at 1 year is nearly 100% and at 

140 years it is just below 75%.  

 

• For the flat subject to the higher rent, the premium reduction is just under 99% at 1 

year and just under 53% at 140 years. 

 

On this basis we consider that Option 1A is not an appropriate alternative methodology and 

may not be compliant with Human Rights legislation. 

 

2) Option 1B (10% of FHVP) 

 

This Option is also widely suspected to be irrational.  Whereas the premium is linked to the 

value of the property, no account is taken of the unexpired term.  As such the same premium 

is payable whether the lease has 1 year or 140 years unexpired. Our analysis confirms this.  

In particular the workings show that above a certain unexpired term (circa 65 years in these 

for examples) Option 1B actually leads to very substantial premium increases when 

compared to the corresponding Section 9(1C) or Schedule 13 premiums.  Otherwise the 

premium reductions taper from circa 89.5% for both the houses and the flats at 1 year to zero 

at circa 65 years. 

 

On this basis we consider that Option 1B is not an appropriate alternative methodology and 

may not be compliant with Human Rights legislation. 

 

3) Option 2A (Term & Reversion, no Marriage Value) 

 

Our initial comment in relation to Option 2A is that to exclude marriage value from the 

premium calculation would be to deprive the landlord of a fair basis of compensation.  The 

concept of marriage value is a fundamental and well established part of the property market 

both for commercial and residential properties, where two or more parties with an interest in 

the same property are seeking to release value by the merger of their interests as part of a 

sale to one of the parties. 
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We have already commented above that very substantial changed in premium occur above 

and below the current 80 year cut off for marriage value. In this respect the summary 

schedules attached show the following: 

 

 Premium payable at 
79 years unexpired 

 

Premium payable at 
80 years unexpired 

House subject to £100pa rent 
 

£265,000 £123,950 

House subject to rent 
at 0.1% of FHVP 
 

£312,950 £220,000 

Flat subject to £100pa rent 
 

£80,550 £36,850 

Flat subject to rent 
at 0.1% of FHVP 
 

£96,700 £69,200 

 

Whereas a small part of the difference in premiums between 80 years and 79 years is the one 

year margin in the unexpired term with the consequent difference in deferment period, by far 

the greater part of the difference is the exclusion of marriage value at 80 years and above. 

 

We comment further on our analysis of Option 2A as follows: 

 

• Houses 

 

a) With no variation in capitalisation or deferment rates, for both the houses at 30 

years and above the Option 2A premium reductions exceed 25%, rising to at 

least 50% for the £100pa house at 60 – 80 years and peaking at 40% at 60 years 

for the higher rent house.  Above 80 years there is obviously no change in 

premium compared to a 9(1C) valuation due to the current 80 year cut off rule for 

Marriage Value 

 

b) Increasing capitalisation or deferment rates individually leads to premium 

reductions all the way through to 140 years.  Increasing the deferment rate has 

the biggest impact for the £100pa rent house (max 76% reduction at 79 years).  

For the higher rent house the higher present value of the ground rent stream 

counter balances in part for the higher deferment rate (eg the loss at 79 years is 

49%).  Likewise increasing the cap rate has a bigger impact on the higher rent 

house than the £100pa one. 
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c) When increased capitalisation and deferment rates are combined under Option 

2A, the premium reductions are substantial, well over 30% from 20 years 

upwards for both houses. 

 

• Flats 

 

a) With no variation in capitalisation or deferment rates, for both the flats at 30 years 

and above the Option 2A premium reductions exceed 27%, rising to at least 50% 

for the £100pa flat at 60 – 80 years and peaking at 43% at 60 years for the higher 

rent flt.  Above 80 years there is obviously no change in premium compared to a 

Schedule 13 valuation due to the current 80 year cut off rule for Marriage Value 

 

b) Increasing capitalisation or deferment rates individually leads to premium 

reductions all the way through to 140 years.  Increasing the deferment rate has 

the biggest impact for the £100pa rent flat (max 77% reduction at 70 years).  For 

the higher rent flat the higher present value of the ground rent stream counter 

balances in part for the higher deferment rate (eg the loss at 70 years is 58%).  

Likewise increasing the cap rate has a bigger impact on the higher rent flat than 

the £100pa one. 

 

On this basis we consider that Option 2A is not an appropriate alternative methodology and may 

not be compliant with Human Rights legislation. 

 

4) Option 2B (Term & Reversion plus Marriage Value) 

 

As marriage value is retained under Option 2B, premium reductions are moderated to circa 

20% or below for terms below 80 years, even were capitalisation and deferment rates and 

relativity are increased individually or together.  This is evident for both the houses and the 

flats, whether at the nominal £100 per annum rent or the higher rent. 

 

If marriage value continues to be excluded above 80 years then increasing the relativity of 

course has no impact.  

 

Increasing the capitalisation rate has a bigger adverse impact on the higher rent houses and 

flats than the £100pa rented house or flat.  The maximum reduction for higher rented house is 

26% at 140 years (27% for the high rented flat).  For the low rented house for the maximum 

reduction is circa 6% at 140 years (14% for the low rented flat).  
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Increasing the deferment rate alone has a bigger adverse impact on the low rent house 

(maximum reduction 62% at 120 years), whereas for the higher rented house, the maximum 

reduction is circa 30% at 80 years.  For the flats the maximum reductions are 53% at 100 

years for the low rented flat and 27 at 80 years for the higher rented flat. 

 

Increasing relativity alone is limited to a circa 11% reduction for both houses, both at 50 

years.  The same impact applies for both the flats. 

 

When combined all three variables, the greater impact is suffered by the low rented house 

(max reduction 65% at 130 years).  For the higher rented house the max reduction is circa 

41% at 90 years.  For the low rented flat the greatest impact is at 110 years (58% reduction). 

For the higher rented flat the greatest impact is at 80 years (40% reduction). 

 

Removing the marriage value threshold, such that marriage value is payable at all unexpired 

terms (based on an increased relativity), increases the premium for the low rented house and 

the low rent flat above 80 years.  For the higher rented house the present value of the ground 

rent in the bottom half of the marriage value calculation renders the marriage value negative 

above 90 years.  For the higher rented flat marriage value becomes negative above 90 years. 

With marriage value assessed at Nil in such cases, there is little impact of the premium. 

 

Below 80 years the premium is reduced compared to the Controls for both the hosues and the 

flats by virtue of the higher relativity applied. 

 

We have not modelled Option 2C for the simple reason that, apart from the inclusion of development 

value in Option 2C and its exclusion from Option 2B, the results would be the same as for our 

modelling of Option 2B.  As the potential for development value to be released is peculiar to each 

individual property, it would be too complex to model for the purposes of these Responses. 

 

In conclusion, on the basis of our analysis shown above and our responses provided for previous 

questions, we consider that Option 1A and 1B are not appropriate alternatives for Prime Central 

London.  We have previous commented that a modified form of Option 1 A might be appropriate for 

low value claims outside Greater London (see our response to Question 108 above. 

 

We consider that excluding marriage value under Option 2A unfairly penalises the landlord as 

illustrated by the likely premium reductions outlined above, especially when combined with prescribed 

capitalisation and / or deferment rates were they to be set above current levels. 
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We consider that whilst Option 2B retains marriage value, it also unfairly penalises the landlord, 

especially when combined with prescribed capitalisation and / or deferment rates and / or relativities 

were they to be set above current levels. 

 

Further Option 2B excludes development value, which we would not support, as we have commented 

in answer to Question 116 above. 

 

Ultimately we consider that Option 2C, for which development value is included, is the preferred 

option, subject to the potential to prescribe capitalisation rates, deferment rates and without rights 

relativity as outlined above in our responses to Questions 111, 112 and 113. 

 

We would add that in relation to some landed estates, the leasehold and freehold tenure structure 

under which the estates are owned do not lend themselves to overly prescribed “one size fits all “ 

valuation models as special circumstances frequently apply to leasehold properties subject to 

enfranchisement claims.  Elsewhere, the existence of properties subject to one or more intermediate 

leasehold interests also means that prescribed model valuations may not be appropriate. 

 

 

Consultation Question 118. (Paragraph 15.107) 

 

17.180  We invite the views of consultees as to the desirability of an online calculator for 

enfranchisement valuations and the types of claim for which it could be appropriate. 

 

Response 

 

We consider that an on-line premium calculator may have a useful application for low value premiums 

where the properties in question are located outside Greater London.  Such a calculator could apply 

for properties with an unexpired term of between 80 and 125 years.  Above 125 years we refer to our 

Response to Question 108 and our suggested solution for lease with over 125 years unexpired at the 

date of claim. 

 

We do not consider that it would be appropriate for properties within Greater London where much 

higher values generally apply and the statutory valuation methodology is often complicated by the 

need to take into account the value of interests held by intermediate leaseholders. 
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Consultation Question 119. (Paragraph 15.108) 

 

17.181  How and to what extent has the current methodology for calculating premiums payable on 

enfranchisement slowed down, prevented or made more costly the exercise of 

enfranchisement rights? 

 

Response 

 

The current statutory valuation bases are well known particularly for lawyers and valuers practicing in 

this field both inside and outside Greater London.  They are generally aware of the requirements of 

the different provisions and apply the statutory provisions efficiently.  It is recognised that the greater 

the number of components to a valuation that it is necessary to determine or negotiate so the greater 

is the scope for arguments between valuers to arise. However, it is generally rare now for cases to 

have to be determined by way of a decision of the FTT because the parties have been unable to 

agree. 

 

Examples of where an enfranchisement might be slowed down is in relation to the consideration of 

tenants improvements if the facts are difficult to establish from the records of the landlord or the 

leaseholder. 

 

Also with a fixed valuation date and in circumstances of a flat or rising market, it may be to the 

advantage of a leaseholder to seek to drag out negotiations or even the date for completion, within 

timetable provided by statute to suit their purposes.  It is less likely for a landlord to delay negotiations 

due to the fixed valuation date. 

 

In rare cases, a leaseholder may ultimately decide not to complete a claim that has been negotiated 

between the parties or determined by the FTT, because the price is no longer affordable to them.  It 

does not follow in such circumstances that the premium agreed or determined was unfairly high from 

the leaseholder’s point of view, particularly when it has been determined by a FTT. 
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Consultation Question 120. (Paragraph 15.109) 

 

17.182 We have set out the following options for the reform of valuation: 

 (1)  the adoption of a simple formula; and 

 (2)  options based on current valuation methodology, involving different combinations 

  of current valuation components and/or the prescription of certain rates. 

To what extent would each of these options reduce the duration and cost of the enfranchisement 

process, and the number of disputes arising? 

Response 

It is fair to say that the more elements of the valuation that are pre-scribed so the greater the 

reduction in the scope for parties to dispute the remaining variable components.  As such this should 

speed up the process and reduce the number of claims that require determination by a tribunal.   

However, if one or other of the parties is inclined to delay negotiations or not otherwise engage with 

the other party, then delays in the matter proceeding to a resolution and ultimately completion will still 

occur.  As referred to above in our Response to Question 119, either party may seek to delay 

negotiations, although it is more likely for a leaseholder to seek to take advantage of the fixed 

valuation date to delay completion and time that it is necessary to pay the premium. 

 

 

Consultation Question 121. (Paragraph 15.110) 

 

17.183  We welcome evidence as to the likely impact of the possible valuation methodologies set out 

in Chapter 15 on different sectors of the economy – in particular, the institutional investment 

sector, the charitable sector and the leasehold market (for both owner-occupiers and buy-to-

let leaseholders). 

 

Response 

 

We consider that any valuation methodologies that seek to reduce the premiums payable for very 

long dated leases subject to rising ground rents, will reduce the attractiveness of that sector of the 

market to those institutional investors for which long dated income streams are a key component of 

their portfolios. 

 

For the landlords in the charitable sector it is likely that any reductions in their premium receipts will 

have a consequent knock effect on their ability to raise funds for their charitable purposes.  However 
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there may be a small counter balancing benefit were the proposed methodologies to reduce their non-

recoverable legal and / or valuation costs and speed up to time taken for a claim to complete and for 

the charity to receive the premium proceeds. 

 

As to the leasehold market, it is widely recognised that the value of a lease of a flat or house on the 

open market is equal to the value of the freehold interest in the property less the cost of enfranchising 

(see paragraphs 14.101 and 14.102 of the Consultation paper).  Accordingly, any methodology that 

reduces the premium payable will have the consequent effect of increasing leasehold prices in the 

open market, to the benefit of current leasehold vendors.  Where leasehold purchasers are seeking to 

enfranchise by way of a two stage process, ie first to acquire an enfranchisable lease and then to 

acquire the freehold by way of a statutory claim, whilst they would pay the landlord a lower 

(discounted) premium under the new proposed regime, they would pay the vendor leaseholder a 

higher price to acquire the lease and benefit of the claim.  The consequence is that the purchasing 

leaseholder will still incur similar levels of total cost (ie purchase price of short lease plus premium to 

landlord) to acquire the freehold as they do under the current regime.  It is just that they will pay the 

vendor of the lease more and the landlord less.  Vendors of short leases are therefore likely to benefit 

from windfall gains in the short to medium term. 

 

 

Consultation Question 122. (Paragraph 15.111) 

 

17.184  We welcome evidence as to: 

 (1)  the proportion of existing leases which are currently eligible for section 9(1) 

  valuations; and 

 (2)  the likely impact on landlords and leaseholders of (a) retaining the section 9(1)  

  valuation methodology for a limited period, or (b) replacing it with a simplified  

  valuation methodology. 

 

Response 

 

Such evidence would be difficult and costly to assess requiring research into the relevant rateable 

values of the leasehold properties in question and examination of the terms of the relevant leases. 

 

However, it is fair to say that within Prime Central London properties subject to Section 9(1) claims 

rarely now arise. 

 

The situation outside Prime Central London is not known. 
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Consultation Question 123. (Paragraph 15.112) 

 

17.185  We welcome evidence as to the likely impact on the leasehold market (and wider housing 

market) of differentiating between classes of enfranchising leaseholder (for example, those 

who occupy the property as a residence and those who do not) in respect of the premium 

payable. 

 

Response 

 

Empirical evidence of the likely impact of such a differentiation would be difficult to identify and assess 

since no such differentiation in the market exists currently.  However, we suspect that a likely effect is 

that a two tier market for leaseholds would be created, not dissimilar to the two tier market for 

enfranchiseable and unenfranchisable houses that existed prior to the implementation of the 1993 

Act, bringing in more relaxed financial limits for houses.  Likewise a two tier market existed for both 

houses and flats up to 2002 when the residence test was abolished, allowing leases held by 

companies, second home owners and buy to let investors to enfranchise. 

 

Given the prevalence of privately owned leasehold properties held for letting purposes, said to be 1.8 

million out of 4.2 million leasehold properties in England and Wales (paragraph 1.8 of the 

Consultation Paper), we consider there is a strong probability of a two tier market for leasehold 

properties developing. 

 

We do not consider that development of a two tier market in this way would be helpful to the housing 

market as a whole.  For instance the suggestion is that owner occupier leaseholders would pay lower 

enfranchisement premiums than investors.  Having regard to the comments we have made in our 

Responses to Question 121, we suspect that a consequence would be that the prices of leasehold 

properties available to own occupiers would increase and the prices of leases held by investors would 

fall.  Alternatively, an investor leaseholder who is selling to a future owner occupier (who would pay a 

lower enfranchisement premium) could make a windfall gain if they had themselves acquired the 

property from an investor. 
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Consultation Question 124. (Paragraph 15.113) 

 

17.186  We welcome evidence as to the costs, benefits and practicalities of constituting and 

maintaining a body whose function is to prescribe certain rates for a reformed valuation 

methodology. 

 

Response 

 

Whilst we do not have specific evidence on the costs of setting up and resourcing such a body, we 

consider that if its role were to prescribe certain rates, such as capitalisation or deferment rates, at 

intervals of say five years, then it would be in the form of a body or committee that would be convened 

in the 12 months leading up to the prescription date and then retained for a limited period after the 

date to address any issues arising. 

 

As we have suggested previously in our Responses to Questions 111-113, such a body or committee 

should be made up of leading experts in property valuation and economics. 

 

 

Consultation Question 125. (Paragraph 15.114) 

 

17.187  We welcome evidence as to the costs, benefits and practicalities of setting up and 

maintaining an online valuation calculator. 

 

Response 

 

We refer back to our Response to Question 118.  We consider that there are benefits to both 

leaseholders and landlords for the application of an on-line calculator in the circumstances outlined in 

that response.  In those circumstances an on-line calculator would reduce the costs incurred by both 

leaseholders and landlords for such low value claims. 

 

We do not have evidence of the likely costs of setting up and maintaining such a calculator.  However, 

it would need to be clearly established as to the legal status of such a calculator in terms of the 

premiums generated.  For instance would the resulting premiums be binding on the leaseholder and 

landlord for the purpose of resolving the claim or merely a guide to either party as a non-binding 

indication of the likely premium payable.  If the former then we consider that the calculator should be 

held and maintained by an independent body, possibly the same body that would be set up to 

prescribe certain rates as referred to in Question 124. 
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Further if the calculator were to have an official and binding status, then there should be a mechanism 

in place for either party to appeal against the resulting premium in certain circumstances if they felt 

aggrieved by the premium calculated. 
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Chapter 16: Intermediate and other leasehold interests 

 

(The paragraph numbers provided in brackets after the question numbers 

are the relevant paragraphs of CP238 to which the question relates) 

 

 

Consultation Question 126. (Paragraph 16.118) 

 

17.188  We provisionally propose creating a statutory duty on the landlord who has conduct of an 

enfranchisement claim to act with reasonable care and skill, and to act in good faith, in 

respect of the interests of other landlords. 

Do consultees agree? 

 

Response 

 

This proposal appears sensible provided that other landlords are required by statute to provide the 

competent landlord with such assistance as he requires and there is a statutory obligation on those 

other landlords to reimburse the competent landlord any costs he incurs on their behalf. 

 

Given that the interests of the other landlords may not align with the competent landlord, then the 

competent landlord should be provided with a defence in that respect should another landlord make a 

claim for breach of his statutory duty of care.  Such an example might arise in a collective claim where 

the interests of both the competent landlord and an intermediate leaseholder have considerable value 

and as such there may be a dispute between them as to the relative values of each interest leading to 

a dispute over the appropriate division of the landlord’s 50% share of marriage value. 

 

 

Consultation Question 127. (Paragraph 16.121) 

 

17.189  We invite the views of consultees as to whether an intermediate lease created as part of a 

collective freehold acquisition claim should be acquired by a nominee purchaser on any 

subsequent collective freehold acquisition of the premises. 

 

Response 

 

On the face of it such intermediate leases should not be acquired on a subsequent collective. 
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Consultation Question 128. (Paragraph 16.123) 

 

17.190  We provisionally propose that, where the leaseholder of a flat also holds an intermediate 

lease in respect of that flat, the intermediate lease of that flat should not be acquired on any 

collective freehold acquisition of the premises. 

 

 Do consultees agree? 

 

Response 

 

This proposal appears sensible as a means for leaseholders, in a building which is subject to a 

collective claim, to avoid having any overriding leases they may hold being acquired as intermediate 

leases. 

 

 

Consultation Question 129. (Paragraph 16.125) 

 

17.191  We provisionally propose that, in a collective freehold acquisition claim, where there is an 

intermediate lease of the whole building, but not all the flats within the building are let on long 

sub-leases (so the intermediate leaseholder would be treated as the qualifying tenant of some 

of the flats), either: 

 (1)  the whole of the intermediate lease should not be acquired; or 

 (2)  the whole of the intermediate lease should be acquired, but there should be a  

  leaseback to the intermediate leaseholder of flats of which he or she would be the 

  qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, which approach is preferred and 

why? 

 

Response 

 

Alternatives (1) and (2) potentially conflict with the right for the participating lessees to require the 

freeholder to take lease backs of parts of the building not held by the participating lessees per the 

proposal referred to at Question 31. 

 

 

 

(The paragraph numbers provided in brackets after the question numbers 
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are the relevant paragraphs of CP238 to which the question relates) 

Consultation Question 130. (Paragraph 16.129) 

 

17.192  We provisionally propose that, as part of any collective freehold acquisition claim: 

 (1)  leases containing common parts together with other property should continue to be 

  capable of being acquired by the nominee purchaser where it is reasonably  

  necessary for the proper management or maintenance of those common parts; and 

 (2)  the Tribunal should have power to sever a lease containing common parts together 

  with other property, or to introduce new or varied easements to ensure proper  

  management or maintenance of those common parts, as an alternative to ordering 

  that the whole of the lease be acquired by the nominee purchaser. 

Do consultees agree? 

 

Response 

 

This is really a matter for legal input. 

 

 

Consultation Question 131. (Paragraph 16.133) 

 

17.193  We provisionally propose that a lease of common parts granted for development purposes 

should not be acquired by a nominee purchaser on a collective freehold acquisition claim 

unless: 

 (1)  the severance of any part of that lease; and/or 

 (2)  the introduction of new, or the variation of existing, easements;  

 would both permit the proper management of any common parts, and substantially preserve 

the intended development. 

Do consultees agree? 

 

Response 

 

This is a sensible proposal and we agree. 
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Consultation Question 132. (Paragraph 16.137) 

 

17.194  We provisionally propose that leaseholders holding sub-leases granted out of leases that had 

previously been extended under the existing or any future statutory enfranchisement regime 

should be entitled to bring, or participate in, an enfranchisement claim. 

Do consultees agree? 

 

Response 

 

This is really a matter for legal input. 

 

 

Consultation Question 133. (Paragraph 16.140) 

 

17.195  We provisionally propose that the separate designations of “Minor Superior Tenancy” and 

“Minor Intermediate Leasehold Interest” and the formulae relating to them should be removed. 

Those interests which currently fall within the existing definitions would then be valued on the 

same basis as all other intermediate leases. 

Do consultees agree? 

 

17.196  If not, do consultees agree that the thresholds in the formulae that apply to a Minor Superior 

Tenancy and/or a Minor Intermediate Leasehold Interest ought to be increased? 

 

Response 

 

In practical terms the MILI formula is rarely deployed now in valuations following the LT Nailrile 

case.  The MILI formula has little practical use and should be dispensed with. 
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Consultation Question 134. (Paragraph 16.142) 

 

17.197  We provisionally propose that, on any individual lease extension claim, the rent payable by an 

intermediate landlord should be commuted on a pro rata basis.  Primarily this approach would 

avoid creating a negative value in an intermediate lease, which the leaseholders could use to 

their advantage in the way that was done in the case of Alice Ellen Cooper-Dean Charitable 

Foundation Trustees v Greensleeves Owners Limited. 

Do consultees agree? 

 

Response 

 

We agree with this proposal.  This solution would deal with many of the issues created during 

negotiations by over ambitious intermediate leaseholders, who otherwise seek to hold up the 

settlement of a collective claim despite being due only a minor share of the premium.  It would also 

avoid the creation of new negative Intermediate leasehold interests which would protect freeholders 

on any later collectives. 

 

 

Consultation Question 135. (Paragraph 16.143) 

 

17.198  We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new 

statutory duty requiring them to act with reasonable care and skill, and in good faith, in 

respect of the interests of other landlords. 

Response 

Assuming that the proposal referred to under Question 134, Intermediate Landlords to be 

compensated by way of pro-rata reductions in head rent then the opportunities for intermediate 

leaseholders to object to the manner in which the competent landlord has conducted the claim will be 

greatly reduced.  For instance as in many cases the intermediate leaseholder’s compensation would 

be reduced to nil, as they would suffer no loss in value, so they would have only limited reasons to 

seek redress from the competent landlord.  On the other hand, intermediate leaseholders may 

become overly defensive of what limited opportunities there may be for them to receive financial 

compensation, especially in relation to lease extension claims, and so they may become more willing 

to argue that the competent landlord has not met their statutory duty of care owed to them. 

 

 
Julian M Clark 

Gerald Eve LLP 
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Summary schedule of example Section 9(1) premium 
calculations and suggested Alternative Methodologies Nos 1 
and 2 
 

 
2 

 
113 

 
Gerald Eve 1996 Table of leasehold/freehold relativities 
 
(Assuming leasehold interests are exclusive of lessees’ 
rights to enfranchise and are subject to nominal ground 
rents) 
 

 
3 

 
117 

 
Summary schedule of premiums comparing a Section 9(1C) 
freehold valuation to Options 1A, 1B, 2A & 2B for a House 
located in Prime Central London. 
  
Assumed FHVP of £5.0 million and subject to a ground rent 
of £100 per annum fixed. 
 

 
4 

 
117 

 
Summary schedule of premiums comparing a Section 9(1C) 
freehold valuation to Options 1A, 1B, 2A & 2B for a House 
located in Prime Central London. 
 
Assumed FHVP of £5.0 million subject to a higher ground 
rent of 0.1% of freehold value 
 

 
5 

 
117 

 
Summary schedule of premiums comparing a Schedule 13 
lease extension valuation to Options 1A, 1B, 2A & 2B for a 
Flat located in Prime Central London. 
  
Assumed FHVP of £1.75 million and subject to a ground rent 
of £100 per annum fixed. 
 

 
6 

 
117 

 
Summary schedule of premiums comparing a Schedule 13 
lease extension valuation to Options 1A, 1B, 2A & 2B for a 
Flat located in Prime Central London. 
  
Assumed FHVP of £1.75 million and subject to a higher 
ground rent of 0.1% of freehold value. 
 

 
7 
 

 
117 

 
Savills 2016 Table of leasehold/freehold relativities, inclusive 
of lessees’ rights to enfranchise 
 



Common Facts
Ground Rent £35 pa fixed
Freehold Vacant Possession Value £325,000

ASSUMING 50% "SITE VALUE" PROPORTION ASSUMING 35% "SITE VALUE" PROPORTION

Section 9(1) Valuation Variables Section 9(1) Valuation Variables

Freehold Capitalisation rate for Grnd Rent 6.00% Freehold Capitalisation rate for Grnd Rent 6.00%

Site Value (Standing House Approach) 50% S te Value (Standing House Approach) 35%
Decap rate for Modern Ground Rent 5.00% Decap rate for Modern Ground Rent 5.00%
Cap rate for Modern Ground Rent 5.00% Cap rate for Modern Ground Rent 5.00%
Def rate for Modern Ground Rent 5.00% Def rate for Modern Ground Rent 5.00%
Freehold Deferment rate 4.75% Freehold Deferment rate 4.75%
Deduction for right to hold over 10% Deduction for right to hold over 10%

1 2 3 4 5 6 7 8 9 10

Control

Section 9(1) Valuation

Control

Section 9(1) Valuation

1)  Capitalised value of Ground Rent at 6% , plus 1)  Capita ised value of Ground Rent at 6%, plus

2)  Reversion to 50 Year lease extension at S15 

rent with site value 50%, Decap for MGR 5.0%, 

Cap & Def rate for MGR 5.0%.

2)  Reversion to 50 Year lease extension at S15 

rent w th s te value 35%, Decap for MGR 5.0%, 

Cap & Def rate for MGR 5.0%.

3)  Value of Freehold reversion at end of 50 year 

extension, with 10% discount for lessee holding 

over, deferred at the Sportel i Rate (4.75%)

3)  Value of Freehold reversion at end of 50 year 

extension, with 10% discount for lessee holding 

over, deferred at the Sportelli Rate (4.75%)

Unexpired Term Section 9(1) Valuation

(rounded)

Premium

Alternative No 1

Premium Difference 

Sect 9(1)

Less

Alternative No 1

Percentage 

Difference against 

9(1)

Section 9(1) Valuation

(rounded)

Premium

Alternative No 2

Premium Difference 

Sect 9(1)

Less

Alternative No 2

Percentage 

Difference against 

9(1)

Unexpired Term

£ £ £ £ £ £ £ £

1 168,750 155,150 13,600 8.06% 126,350 108,650 17,700 14.01% 1

10 109,400 102,400 7,000 6.40% 82,100 71,750 10,350 12.61% 10

20 67,650 64,650 3,000 4.43% 50,900 45,350 5,550 10.90% 20

30 41,950 40,850 1,100 2.62% 31,650 28,750 2,900 9.16% 30

40 26,100 25,950 150 0.57% 19,800 18,300 1,500 7.58% 40

50 16,300 16,500 -200 -1.23% 12,450 11,700 750 6.02% 50

60 10,300 10,600 -300 -2.91% 7,900 7,600 300 3.80% 60

70 6,550 6,900 -350 -5.34% 5,100 5,000 100 1.96% 70

79 4,450 4,750 -300 -6.74% 3,500 3,500 0 0.00% 79

80 4,300 4,550 -250 -5.81% 3,400 3,350 50 1.47% 80

90 2,850 3,100 -250 -8.77% 2,300 2,350 50 -2.17% 90

100 1,950 2,150 -200 -10.26% 1,650 1,700 50 -3.03% 100

110 1,450 1,550 -100 -6.90% 1,250 1,300 50 -4.00% 110

120 1,150 1,200 -50 -4.35% 1,000 1,000 0 0.00% 120

130 900 950 -50 -5.56% 850 850 0 0.00% 130

140 800 850 -50 -6.25% 750 750 0 0.00% 140

GE APPENDIX 1

(RE Q107)

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold of a low value house under Section 9(1) as compared to Suggested Alternatives

1)  Capita ised value of Ground Rent at 6%, plus

2)  Value of Freehold reversion reduced by 50% (= 50% S te 

Value equivalent) & deferred at the Sportelli Rate (4.75%), 

plus

3)  No Share of Marriage Value to Freeholder

1)  Capitalised value of Ground Rent at 6%, plus

2)  Value of Freehold reversion reduced by 65% (= 35% Site 

Value equivalent) & deferred at the Sportelli Rate (4.75%), 

plus

3)  No Share of Marriage Value to Freeholder

Suggested Alternative No 1

at 50% of value of Reversion

Suggested Alternative No 2

at 35% of value of Reversion
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Freehold / Leasehold 

relativities

Freehold / Leasehold 

relativities

Freehold / Leasehold 

relativities

Freehold / Leasehold 

relativities

Term 

unexpired
%

Term 

unexpired
%

Term 

unexpired
%

Term 

unexpired
%

0 0.00% 26 51.20% 52 75.60% 78 91.50%

1 3.00% 27 52.40% 53 76.40% 79 92.00%

2 6.00% 28 53.60% 54 77.20% 80 92.50%

3 9.00% 29 54.80% 55 78.00% 81 93.00%

4 12.00% 30 56.00% 56 78.60% 82 93.50%

5 15.00% 31 57.00% 57 79.20% 83 94.00%

6 17.00% 32 58.00% 58 79.80% 84 94.50%

7 19.00% 33 59.00% 59 80.40% 85 95.00%

8 21.00% 34 60.00% 60 81.00% 86 95.50%

9 23.00% 35 61.00% 61 81.60% 87 96.00%

10 25.00% 36 62.00% 62 82.20% 88 96.50%

11 27.00% 37 63.00% 63 82.80% 89 97.00%

12 29.00% 38 64.00% 64 83.40% 90 97.00%

13 31.00% 39 65.00% 65 84.00% 91 97.00%

14 33.00% 40 66.00% 66 84.60% 92 97.00%

15 35.00% 41 66.80% 67 85.20% 93 97.00%

16 36.60% 42 67.60% 68 85.80% 94 97.00%

17 38.20% 43 68.40% 69 86.40% 95 97.50%

18 39.80% 44 69.20% 70 87.00% 96 97.50%

19 41.40% 45 70.00% 71 87.60% 97 97.50%

20 43.00% 46 70.80% 72 88.20% 98 97.50%

21 44.40% 47 71.60% 73 88.80% 99 97.50%

22 45.80% 48 72.40% 74 89.40% 100 98.00%

23 47.20% 49 73.20% 75 90.00% 115 98.50%

24 48.60% 50 74.00% 76 90.50% 130 99.00%

25 50.00% 51 74.80% 77 91.00% Upwards 99.00%

Gerald Eve LLP

Chartered Surveyors

GERALD EVE 1996 TABLE OF RELATIVITIES

VALUE OF LEASEHOLD INTERESTS COMPARED TO FREEHOLD FOR DIFFERENT UNEXPIRED TERMS

LEASEHOLD INTERESTS ARE ASSUMED TO BE EXCLUSIVE OF TENANT'S RIGHTS TO ENFRANCHISE

AND ARE SUBJECT TO NOMINAL GROUND RENTS

GE APPENDIX 2

(RE Q113)



Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Section 9(1C) Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sporte li Rate (4 75%), plus

3)  Freeholder's Share of Marriage Value 

  50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £

1 4,811,800 1,000 4,810,800 99 98% 500,000 4,311,800 89 61%

10 3,447,150 1,000 3,446,150 99 97% 500,000 2,947,150 85 50%

20 2,413,850 1,000 2,412,850 99 96% 500,000 1,913,850 79 29%

30 1,722,000 1,000 1,721,000 99 94% 500,000 1,222,000 70 96%

40 1,241,600 1,000 1,240,600 99 92% 500,000 741,600 59 73%

50 896,400 1,000 895,400 99 89% 500,000 396,400 44 22%

60 630,450 1,000 629,450 99 84% 500,000 130,450 20 69%

70 422,950 1,000 421,950 99 76% 500,000 77,050 18 22%

79 265,000 1,000 264,000 99 62% 500,000 235,000 88 68%

80 123,950 1,000 122,950 99 19% 500,000 376,050 303 39%

90 79,000 1,000 78,000 98 73% 500,000 421,000 532 91%

100 50,500 1,000 49,500 98 02% 500,000 449,500 890 10%

110 32,500 1,000 31,500 96 92% 500,000 467,500 1438 46%

120 21,000 1,000 20,000 95 24% 500,000 479,000 2280 95%

130 14,000 1,000 13,000 92 86% 500,000 486,000 3471 43%

140 9,500 1,000 8,500 89 47% 500,000 490,500 5163 16%

GE APPENDIX 3

(RE Q117)

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

130

140

1

10

20

30

40

50

60

70

79

80

90

100

110

120

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

Unexpired Term

(Years)
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 3

(RE Q117)

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sporte li Rate (4 75%), plus

3)  Freeholder's share of Marriage Value 

  50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £

1 4,811,800 4,773,600 38,200 0 79% 4,773,600 38,200 0 79% 4,728,100 83,700 1 74% 4,728,100 83,700 1 74%

10 3,447,150 3,144,250 302,900 8 79% 3,144,200 302,950 8 79% 2,859,250 587,900 17 05% 2,859,200 587,950 17 06%

20 2,413,850 1,977,750 436,100 18 07% 1,977,550 436,300 18 07% 1,635,750 778,100 32 23% 1,635,550 778,300 32 24%

30 1,722,000 1,244,050 477,950 27 76% 1,243,750 478,250 27 77% 936,050 785,950 45 64% 935,750 786,250 45 66%

40 1,241,600 783,200 458,400 36 92% 782,850 458,750 36 95% 536,200 705,400 56 81% 535,850 705,750 56 84%

50 896,400 492,850 403,550 45 02% 492,400 404,000 45 07% 307,350 589,050 65 71% 306,900 589,500 65 76%

60 630,450 310,900 319,550 50 69% 310,400 320,050 50 77% 176,400 454,050 72 02% 175,900 454,550 72 10%

70 422,950 195,950 227,000 53 67% 195,400 227,550 53 80% 101,950 321,000 75 90% 101,400 321,550 76 03%

79 265,000 129,950 135,050 50 96% 129,400 135,600 51 17% 62,450 202,550 76 43% 61,900 203,100 76 64%

80 123,950 123,950 0 0 00% 123,400 550 0 44% 58,950 65,000 52 44% 58,400 65,550 52 88%

90 79,000 79,000 0 0 00% 78,450 550 0 70% 34,500 44,500 56 33% 33,950 45,050 57 03%

100 50,500 50,500 0 0 00% 49,950 550 1 09% 20,500 30,000 59 41% 19,950 30,550 60 50%

110 32,500 32,500 0 0 00% 31,950 550 1 69% 12,500 20,000 61 54% 11,950 20,550 63 23%

120 21,000 21,000 0 0 00% 20,450 550 2 62% 8,000 13,000 61 90% 7,450 13,550 64 52%

130 14,000 14,000 0 0 00% 13,450 550 3 93% 5,500 8,500 60 71% 4,950 9,050 64 64%

140 9,500 9,500 0 0 00% 8,950 550 5 79% 4,000 5,500 57 89% 3,450 6,050 63 68%

Unexpired Term

(Years)

1

10

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), w th

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at a rate 

higher than the Sportelli Rate (5 75%), plus

Option 2A

(Scenario 3)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sportelli Rate (5 75%), plus

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 7%, plus

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), with

1)  Cap ta ised value of Ground Rent at 7%, plus

Higher Capitalisation Rate

30

20

40

50

60

70

79

80

90

100

110

120

130

140
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 3

(RE Q117)

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sporte li Rate (4 75%), plus

3)  Freeholder's Share of Marriage Value 

  50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Prem um Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 4,811,800 4,811,800 0 0 00% 4,789,050 22,750 0 47% 4,559,300 252,500 5 25% 4,536,550 275,250 5 72% 4,559,300 252,500 5 25%

10 3,447,150 3,447,100 50 0 00% 3,304,650 142,500 4 13% 3,262,150 185,000 5 37% 3,119,600 327,550 9 50% 3,262,150 185,000 5 37%

20 2,413,850 2,413,800 50 0 00% 2,242,850 171,000 7 08% 2,263,850 150,000 6 21% 2,092,800 321,050 13 30% 2,263,850 150,000 6 21%

30 1,722,000 1,721,850 150 0 01% 1,568,000 154,000 8 94% 1,587,000 135,000 7 84% 1,432,850 289,150 16 79% 1,587,000 135,000 7 84%

40 1,241,600 1,241,400 200 0 02% 1,118,100 123,500 9 95% 1,119,100 122,500 9 87% 995,400 246,200 19 83% 1,119,100 122,500 9 87%

50 896,400 896,200 200 0 02% 803,650 92,750 10 35% 796,400 100,000 11 16% 703,450 192,950 21 52% 796,400 100,000 11 16%

60 630,450 630,200 250 0 04% 563,200 67,250 10 67% 570,450 60,000 9 52% 502,950 127,500 20 22% 570,450 60,000 9 52%

70 422,950 422,700 250 0 06% 375,950 47,000 11 11% 412,950 10,000 2 36% 365,700 57,250 13 54% 412,950 10,000 2 36%

79 265,000 264,700 300 0 11% 231,250 33,750 12 74% 265,000 0 0 00% 230,950 34,050 12 85% 265,000 0 0 00%

80 123,950 123,400 550 0 44% 58,950 65,000 52 44% 123,950 0 0 00% 58,400 65,550 52 88% 249,500 125,550 101 29%

90 79,000 78,450 550 0 70% 34,500 44,500 56 33% 79,000 0 0 00% 33,950 45,050 57 03% 114,500 35,500 44 94%

100 50,500 49,950 550 1 09% 20,500 30,000 59 41% 50,500 0 0 00% 19,950 30,550 60 50% 75,250 24,750 49 01%

110 32,500 31,950 550 1 69% 12,500 20,000 61 54% 32,500 0 0 00% 11,950 20,550 63 23% 66,250 33,750 103 85%

120 21,000 20,450 550 2 62% 8,000 13,000 61 90% 21,000 0 0 00% 7,450 13,550 64 52% 48,000 27,000 128 57%

130 14,000 13,450 550 3 93% 5,500 8,500 60 71% 14,000 0 0 00% 4,950 9,050 64 64% 32,000 18,000 128 57%

140 9,500 8,950 550 5 79% 4,000 5,500 57 89% 9,500 0 0 00% 3,450 6,050 63 68% 29,750 20,250 213 16% 140

Unexpired Term

(Years)

40

50

60

70

79

80

90

100

110

1

10

20

30

120

130

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired 

terms combined with Higher Relativity

1)  Capitalised value of Ground Rent at 5%, plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), plus

3)  Freeholder's share of Marriage Value   50%  

at all unexpired terms

4)  Existing Lease Value assessed at Savills 2016 

(Enfranchiseable) Graph up to 70 years   Above 

71 years revert to GE 1996 Graph as the higher 

of the two

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferemt 

Rates and Relativity

1)  Capitalised value of Ground Rent at 7%, plus

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Option 2B

(Scenario 5)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5 75%), plus

2)  Value of Freehold reversion deferred at the 

Sportel i Rate (4 75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), plus

1)  Cap ta ised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus1)  Capitalised value of Ground Rent at 7%, plus

2)  Value of Freehold reversion deferred at a rate 

higher than the Sportelli Rate (5 75%), plus

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

4)  Existing Lease Value assessed at Savills 2016 

(Enfranchiseable) Graph up to 70 years   Above 

71 years revert to GE 1996 Graph as the higher 

of the two

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

3)  Freeholder's share of Marriage Value   50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value   50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value   50% 

or leases less than 80 years unexpired, Nil share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value   50% 

or leases less than 80 years unexpired, Nil share 

above 80 years, assuming

4)  Existing Lease Value assessed at Savi ls 2016 

Enfranchiseable) Graph up to 70 years   Above 

71 years revert to GE 1996 Graph as the higher 

of the two
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Section 9(1C) Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £

1 4,814,150 50,000 4,764,150 98 96% 500,000 4,314,150 89 61%

10 3,466,050 50,000 3,416,050 98 56% 500,000 2,966,050 85 57%

20 2,444,400 50,000 2,394,400 97 95% 500,000 1,944,400 79 55%

30 1,759,700 50,000 1,709,700 97 16% 500,000 1,259,700 71 59%

40 1,283,650 50,000 1,233,650 96 10% 500,000 783,650 61 05%

50 941,150 50,000 891,150 94 69% 500,000 441,150 46 87%

60 676,800 50,000 626,800 92 61% 500,000 176,800 26 12%

70 470,350 50,000 420,350 89 37% 500,000 29,650 6 30%

79 312,950 50,000 262,950 84 02% 500,000 187,050 59 77%

80 220,000 50,000 170,000 77 27% 500,000 280,000 127 27%

90 175,750 50,000 125,750 71 55% 500,000 324,250 184 50%

100 147,750 50,000 97,750 66 16% 500,000 352,250 238 41%

110 130,050 50,000 80,050 61 55% 500,000 369,950 284 47%

120 118,700 50,000 68,700 57 88% 500,000 381,300 321 23%

130 111,800 50,000 61,800 55 28% 500,000 388,200 347 23%

140 107,400 50,000 57,400 53 45% 500,000 392,600 365 55%

GE APPENDIX 4

(RE Q117)

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

Unexpired Term

(Years)

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

1

10

20
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100

110

120

130

140
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 4

(RE Q117)

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £

1 4,814,150 4,778,250 35,900 0 75% 4,778,150 36,000 0 75% 4,732,750 81,400 1 69% 4,732,650 81,500 1 69%

10 3,466,050 3,182,100 283,950 8 19% 3,178,600 287,450 8 29% 2,897,100 568,950 16 41% 2,893,600 572,450 16 52%

20 2,444,400 2,038,800 405,600 16 59% 2,029,450 414,950 16 98% 1,696,800 747,600 30 58% 1,687,450 756,950 30 97%

30 1,759,700 1,319,350 440,350 25 02% 1,304,550 455,150 25 87% 1,011,350 748,350 42 53% 996,550 763,150 43 37%

40 1,283,650 867,300 416,350 32 43% 848,150 435,500 33 93% 620,300 663,350 51 68% 601,150 682,500 53 17%

50 941,150 582,300 358,850 38 13% 560,000 381,150 40 50% 396,800 544,350 57 84% 374,500 566,650 60 21%

60 676,800 403,650 273,150 40 36% 379,200 297,600 43 97% 269,150 407,650 60 23% 244,700 432,100 63 84%

70 470,350 290,700 179,650 38 19% 264,800 205,550 43 70% 196,700 273,650 58 18% 170,800 299,550 63 69%

79 312,950 225,900 87,050 27 82% 199,100 113,850 36 38% 158,400 154,550 49 38% 131,600 181,350 57 95%

80 220,000 220,000 0 0 00% 193,100 26,900 12 23% 155,000 65,000 29 55% 128,100 91,900 41 77%

90 175,750 175,750 0 0 00% 148,250 27,500 15 65% 131,250 44,500 25 32% 103,750 72,000 40 97%

100 147,750 147,750 0 0 00% 119,850 27,900 18 88% 117,750 30,000 20 30% 89,850 57,900 39 19%

110 130,050 130,050 0 0 00% 101,900 28,150 21 65% 110,050 20,000 15 38% 81,900 48,150 37 02%

120 118,700 118,700 0 0 00% 90,400 28,300 23 84% 105,700 13,000 10 95% 77,400 41,300 34 79%

130 111,800 111,800 0 0 00% 83,400 28,400 25 40% 103,300 8,500 7 60% 74,900 36,900 33 01%

140 107,400 107,400 0 0 00% 78,900 28,500 26 54% 101,900 5,500 5 12% 73,400 34,000 31 66%

30

40

50

60

70

79

80

90

100

110

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 7%, plus

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), w th

1)  Cap talised value of Ground Rent at 7%, plus

Higher Capitalisation Rate

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

Option 2A

(Scenario 3)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), w th

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Unexpired Term

(Years)

1

10

20

120

130

140
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 4

(RE Q117)

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 4,814,150 4,814,100 50 0 00% 4,791,400 22,750 0 47% 4,778,250 35,900 0 75% 4,538,850 275,300 5 72% 4,778,250 35,900 0 75%

10 3,466,050 3,464,300 1,750 0 05% 3,323,550 142,500 4 11% 3,281,050 185,000 5 34% 3,136,800 329,250 9 50% 3,281,050 185,000 5 34%

20 2,444,400 2,439,750 4,650 0 19% 2,273,400 171,000 7 00% 2,294,400 150,000 6 14% 2,118,750 325,650 13 32% 2,294,400 150,000 6 14%

30 1,759,700 1,752,250 7,450 0 42% 1,605,700 154,000 8 75% 1,624,700 135,000 7 67% 1,463,250 296,450 16 85% 1,624,700 135,000 7 67%

40 1,283,650 1,274,100 9,550 0 74% 1,160,150 123,500 9 62% 1,161,150 122,500 9 54% 1,028,100 255,550 19 91% 1,161,150 122,500 9 54%

50 941,150 930,000 11,150 1 18% 848,400 92,750 9 85% 841,150 100,000 10 63% 737,250 203,900 21 66% 841,150 100,000 10 63%

60 676,800 664,600 12,200 1 80% 609,550 67,250 9 94% 616,800 60,000 8 87% 537,350 139,450 20 60% 616,800 60,000 8 87%

70 470,350 457,400 12,950 2 75% 423,350 47,000 9 99% 460,350 10,000 2 13% 400,400 69,950 14 87% 460,350 10,000 2 13%

79 312,950 299,550 13,400 4 28% 279,200 33,750 10 78% 312,950 0 0 00% 265,800 47,150 15 07% 312,950 0 0 00%

80 220,000 193,100 26,900 12 23% 155,000 65,000 29 55% 220,000 0 0 00% 128,100 91,900 41 77% 297,500 77,500 35 23%

90 175,750 148,250 27,500 15 65% 131,250 44,500 25 32% 175,750 0 0 00% 103,750 72,000 40 97% 175,750 0 0 00%

100 147,750 119,850 27,900 18 88% 117,750 30,000 20 30% 147,750 0 0 00% 89,850 57,900 39 19% 147,750 0 0 00%

110 130,050 101,900 28,150 21 65% 110,050 20,000 15 38% 130,050 0 0 00% 81,900 48,150 37 02% 130,050 0 0 00%

120 118,700 90,400 28,300 23 84% 105,700 13,000 10 95% 118,700 0 0 00% 77,400 41,300 34 79% 118,700 0 0 00%

130 111,800 83,400 28,400 25 40% 103,300 8,500 7 60% 111,800 0 0 00% 74,900 36,900 33 01% 111,800 0 0 00%

140 107,400 78,900 28,500 26 54% 101,900 5,500 5 12% 107,400 0 0 00% 73,400 34,000 31 66% 107,400 0 0 00%

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

1)  Cap talised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 5%, p us1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferemt 

Rates and Relativity

1)  Capitalised va ue of Ground Rent at 7%, p us

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

3)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Note:

Due to high rent Marriage Value becomes 

negative above 90 years so has been assessed 

at N l for 90 years and above in this example.
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £1,750,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Schedule 13 Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £

1 1,646,150 1,000 1,645,150 99 94% 175,000 1,471,150 89 37%

10 1,169,650 1,000 1,168,650 99 91% 175,000 994,650 85 04%

20 807,550 1,000 806,550 99 88% 175,000 632,550 78 33%

30 572,650 1,000 571,650 99 83% 175,000 397,650 69 44%

40 412,300 1,000 411,300 99 76% 175,000 237,300 57 56%

50 295,000 1,000 294,000 99 66% 175,000 120,000 40 68%

60 204,700 1,000 203,700 99 51% 175,000 29,700 14 51%

70 134,400 1,000 133,400 99 26% 175,000 40,600 30 21%

79 80,550 1,000 79,550 98 76% 175,000 94,450 117 26%

80 36,850 1,000 35,850 97 29% 175,000 138,150 374 90%

90 23,400 1,000 22,400 95 73% 175,000 151,600 647 86%

100 15,150 1,000 14,150 93 40% 175,000 159,850 1055 12%

110 10,100 1,000 9,100 90 10% 175,000 164,900 1632 67%

120 7,000 1,000 6,000 85 71% 175,000 168,000 2400 00%

130 5,100 1,000 4,100 80 39% 175,000 169,900 3331 37%

140 3,900 1,000 2,900 74 36% 175,000 171,100 4387 18%

GE APPENDIX 5

(RE Q117)

Flat located in Prime Central London, subject to a nominal rent of £100 per annum fixed

Unexpired Term

(Years)

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 5

(RE Q117)

Flat located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £

1 1,646,150 1,646,150 0 0 00% 1,646,150 0 0 00% 1,642,350 3,800 0 23% 1,642,350 3,800 0 23%

10 1,169,650 1,061,800 107,850 9 22% 1,061,750 107,900 9 22% 972,800 196,850 16 83% 972,750 196,900 16 83%

20 807,550 652,650 154,900 19 18% 652,450 155,100 19 21% 544,000 263,550 32 64% 543,800 263,750 32 66%

30 572,650 401,450 171,200 29 90% 401,150 171,500 29 95% 304,600 268,050 46 81% 304,300 268,350 46 86%

40 412,300 247,150 165,150 40 06% 246,750 165,550 40 15% 170,900 241,400 58 55% 170,550 241,750 58 63%

50 295,000 152,550 142,450 48 29% 152,100 142,900 48 44% 96,350 198,650 67 34% 95,900 199,100 67 49%

60 204,700 94,350 110,350 53 91% 93,850 110,850 54 15% 54,650 150,050 73 30% 54,150 150,550 73 55%

70 134,400 58,800 75,600 56 25% 58,250 76,150 56 66% 31,350 103,050 76 67% 30,850 103,550 77 05%

79 80,550 38,600 41,950 52 08% 38,050 42,500 52 76% 19,350 61,200 75 98% 18,850 61,700 76 60%

80 36,850 36,850 0 0 00% 36,350 500 1 36% 18,500 18,350 49 80% 17,950 18,900 51 29%

90 23,400 23,400 0 0 00% 22,850 550 2 35% 11,200 12,200 52 14% 10,650 12,750 54 49%

100 15,150 15,150 0 0 00% 14,550 600 3 96% 7,050 8,100 53 47% 6,450 8,700 57 43%

110 10,100 10,100 0 0 00% 9,550 550 5 45% 4,750 5,350 52 97% 4,200 5,900 58 42%

120 7,000 7,000 0 0 00% 6,450 550 7 86% 3,550 3,450 49 29% 3,000 4,000 57 14%

130 5,100 5,100 0 0 00% 4,550 550 10 78% 2,850 2,250 44 12% 2,300 2,800 54 90%

140 3,900 3,900 0 0 00% 3,350 550 14 10% 2,500 1,400 35 90% 1,950 1,950 50 00%

30

40

50

60

70

79

80

90

100

110

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 7%, p us

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised va ue of Ground Rent at 7%, p us

Higher Capitalisation Rate

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

Option 2A

(Scenario 3)

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

Unexpired Term

(Years)

1

10

20

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

120

130

140
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 5

(RE Q117)

Flat located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 1,646,150 1,646,150 0 0 00% 1,643,650 2,500 0 15% 1,646,150 0 0 00% 1,642,350 3,800 0 23% 1,646,150 0 0 00%

10 1,169,650 1,162,950 6,700 0 57% 1,122,550 47,100 4 03% 1,098,250 71,400 6 10% 1,057,800 111,850 9 56% 1,098,250 71,400 6 10%

20 807,550 807,500 50 0 01% 753,250 54,300 6 72% 755,050 52,500 6 50% 700,650 106,900 13 24% 755,050 52,500 6 50%

30 572,650 572,500 150 0 03% 524,200 48,450 8 46% 525,400 47,250 8 25% 476,800 95,850 16 74% 525,400 47,250 8 25%

40 412,300 412,150 150 0 04% 374,200 38,100 9 24% 369,400 42,900 10 41% 331,100 81,200 19 69% 369,400 42,900 10 41%

50 295,000 294,800 200 0 07% 266,900 28,100 9 53% 260,000 35,000 11 86% 231,700 63,300 21 46% 260,000 35,000 11 86%

60 204,700 204,450 250 0 12% 184,800 19,900 9 72% 183,700 21,000 10 26% 163,550 41,150 20 10% 183,700 21,000 10 26%

70 134,400 134,150 250 0 19% 120,700 13,700 10 19% 130,900 3,500 2 60% 116,900 17,500 13 02% 130,900 3,500 2 60%

79 80,550 80,300 250 0 31% 70,950 9,600 11 92% 80,550 0 0 00% 70,650 9,900 12 29% 80,550 0 0 00%

80 36,850 36,350 500 1 36% 18,500 18,350 49 80% 36,850 0 0 00% 17,950 18,900 51 29% 75,300 38,450 104 34%

90 23,400 22,850 550 2 35% 11,200 12,200 52 14% 23,400 0 0 00% 10,650 12,750 54 49% 29,200 5,800 24 79%

100 15,150 14,550 600 3 96% 7,050 8,100 53 47% 15,150 0 0 00% 6,450 8,700 57 43% 16,300 1,150 7 59%

110 10,100 9,550 550 5 45% 4,750 5,350 52 97% 10,100 0 0 00% 4,200 5,900 58 42% 13,800 3,700 36 63%

120 7,000 6,450 550 7 86% 3,550 3,450 49 29% 7,000 0 0 00% 3,000 4,000 57 14% 7,850 850 12 14%

130 5,100 4,550 550 10 78% 2,850 2,250 44 12% 5,100 0 0 00% 2,300 2,800 54 90% 5,100 0 0 00%

140 3,900 3,350 550 14 10% 2,500 1,400 35 90% 3,900 0 0 00% 1,950 1,950 50 00% 3,900 0 0 00%

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

2)  Value of existing Freehold reversion deferred 

at the Sporte li Rate (5.00%), less

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferment 

Rates and Relativity

1)  Capitalised value of Ground Rent at 7%, plus

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

5)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Note:

Marriage Value becomes negative above 130 

years so has been assessed at Nil for 130 years 

and above in this example.

1

10

20

30

120

130

140

Unexpired Term

(Years)

40

50

60

70

79

80

90

100

110

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than theSportel i Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportelli Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than theSportel i Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interst, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus
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Common Facts
Ground Rent £1,750 pa (0.1% of FHVP)

Freehold Vacant Possession Value £1,750,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Schedule 13 Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £

1 1,647,700 17,500 1,630,200 98 94% 175,000 1,472,700 89 38%

10 1,176,000 17,500 1,158,500 98 51% 175,000 1,001,000 85 12%

20 817,850 17,500 800,350 97 86% 175,000 642,850 78 60%

30 585,300 17,500 567,800 97 01% 175,000 410,300 70 10%

40 426,450 17,500 408,950 95 90% 175,000 251,450 58 96%

50 310,100 17,500 292,600 94 36% 175,000 135,100 43 57%

60 220,300 17,500 202,800 92 06% 175,000 45,300 20 56%

70 150,350 17,500 132,850 88 36% 175,000 24,650 16 40%

79 96,700 17,500 79,200 81 90% 175,000 78,300 80 97%

80 69,200 17,500 51,700 74 71% 175,000 105,800 152 89%

90 56,000 17,500 38,500 68 75% 175,000 119,000 212 50%

100 47,900 17,500 30,400 63 47% 175,000 127,100 265 34%

110 42,950 17,500 25,450 59 25% 175,000 132,050 307 45%

120 39,900 17,500 22,400 56 14% 175,000 135,100 338 60%

130 38,050 17,500 20,550 54 01% 175,000 136,950 359 92%

140 36,850 17,500 19,350 52 51% 175,000 138,150 374 90%

GE APPENDIX 6

(RE Q117)

Flat located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

Unexpired Term

(Years)

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

1

10

20

30

40

50

60

70

79

80

90

100

110

120

130

140
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Common Facts
Ground Rent £1,750 pa (0.1% of FHVP)

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 6

(RE Q117)

Flat located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £

1 1,647,700 1,647,700 0 0 00% 1,647,700 0 0 00% 1,643,900 3,800 0 23% 1,643,850 3,850 0 23%

10 1,176,000 1,074,550 101,450 8 63% 1,073,300 102,700 8 73% 985,550 190,450 16 19% 984,350 191,650 16 30%

20 817,850 673,200 144,650 17 69% 669,950 147,900 18 08% 564,550 253,300 30 97% 561,300 256,550 31 37%

30 585,300 426,850 158,450 27 07% 421,650 163,650 27 96% 329,950 255,350 43 63% 324,800 260,500 44 51%

40 426,450 275,450 151,000 35 41% 268,750 157,700 36 98% 199,250 227,200 53 28% 192,550 233,900 54 85%

50 310,100 182,650 127,450 41 10% 174,850 135,250 43 61% 126,450 183,650 59 22% 118,650 191,450 61 74%

60 220,300 125,600 94,700 42 99% 117,050 103,250 46 87% 85,850 134,450 61 03% 77,300 143,000 64 91%

70 150,350 90,700 59,650 39 67% 81,650 68,700 45 69% 63,250 87,100 57 93% 54,200 96,150 63 95%

79 96,700 70,900 25,800 26 68% 61,550 35,150 36 35% 51,650 45,050 46 59% 42,300 54,400 56 26%

80 69,200 69,200 0 0 00% 59,800 9,400 13 58% 50,850 18,350 26 52% 41,450 27,750 40 10%

90 56,000 56,000 0 0 00% 46,400 9,600 17 14% 43,800 12,200 21 79% 34,150 21,850 39 02%

100 47,900 47,900 0 0 00% 38,100 9,800 20 46% 39,750 8,150 17 01% 30,000 17,900 37 37%

110 42,950 42,950 0 0 00% 33,100 9,850 22 93% 37,600 5,350 12 46% 27,750 15,200 35 39%

120 39,900 39,900 0 0 00% 30,000 9,900 24 81% 36,500 3,400 8 52% 26,550 13,350 33 46%

130 38,050 38,050 0 0 00% 28,100 9,950 26 15% 35,800 2,250 5 91% 25,850 12,200 32 06%

140 36,850 36,850 0 0 00% 26,900 9,950 27 00% 35,500 1,350 3 66% 25,500 11,350 30 80%

30

40

50

60

70

79

80

90

100

110

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 7%, plus

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised value of Ground Rent at 7%, plus

Higher Capitalisation Rate

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

Option 2A

(Scenario 3)

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

Unexpired Term

(Years)

1

10

20

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

120

130

140
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Common Facts
Ground Rent £1,750 pa (0.1% of FHVP)

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 6

(RE Q117)

Flat located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 1,647,700 1,647,700 0 0 00% 1,644,450 3,250 0 20% 1,647,700 0 0 00% 1,643,850 3,850 0 23% 1,647,700 0 0 00%

10 1,176,000 1,168,750 7,250 0 62% 1,128,950 47,050 4 00% 1,104,600 71,400 6 07% 1,063,600 112,400 9 56% 1,104,600 71,400 6 07%

20 817,850 816,200 1,650 0 20% 763,550 54,300 6 64% 765,350 52,500 6 42% 709,400 108,450 13 26% 765,350 52,500 6 42%

30 585,300 582,700 2,600 0 44% 536,900 48,400 8 27% 538,050 47,250 8 07% 487,050 98,250 16 79% 538,050 47,250 8 07%

40 426,450 423,150 3,300 0 77% 388,350 38,100 8 93% 383,550 42,900 10 06% 342,100 84,350 19 78% 383,550 42,900 10 06%

50 310,100 306,200 3,900 1 26% 282,000 28,100 9 06% 275,100 35,000 11 29% 243,100 67,000 21 61% 275,100 35,000 11 29%

60 220,300 216,000 4,300 1 95% 200,450 19,850 9 01% 199,300 21,000 9 53% 175,150 45,150 20 49% 199,300 21,000 9 53%

70 150,350 145,800 4,550 3 03% 136,650 13,700 9 11% 146,850 3,500 2 33% 128,600 21,750 14 47% 146,850 3,500 2 33%

79 96,700 92,000 4,700 4 86% 87,100 9,600 9 93% 96,700 0 0 00% 82,400 14,300 14 79% 96,700 0 0 00%

80 69,200 59,800 9,400 13 58% 50,850 18,350 26 52% 69,200 0 0 00% 41,450 27,750 40 10% 91,450 22,250 32 15%

90 56,000 46,400 9,600 17 14% 43,800 12,200 21 79% 56,000 0 0 00% 34,150 21,850 39 02% 56,000 0 0 00%

100 47,900 38,100 9,800 20 46% 39,750 8,150 17 01% 47,900 0 0 00% 30,000 17,900 37 37% 47,900 0 0 00%

110 42,950 33,100 9,850 22 93% 37,600 5,350 12 46% 42,950 0 0 00% 27,750 15,200 35 39% 42,950 0 0 00%

120 39,900 30,000 9,900 24 81% 36,500 3,400 8 52% 39,900 0 0 00% 26,550 13,350 33 46% 39,900 0 0 00%

130 38,050 28,100 9,950 26 15% 35,800 2,250 5 91% 38,050 0 0 00% 25,850 12,200 32 06% 38,050 0 0 00%

140 36,850 26,900 9,950 27 00% 35,500 1,350 3 66% 36,850 0 0 00% 25,500 11,350 30 80% 36,850 0 0 00%

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

2)  Value of existing Freehold reversion deferred 

at the Sporte li Rate (5.00%), less

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 5%, p us1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferment 

Rates and Relativity

1)  Capitalised va ue of Ground Rent at 7%, p us

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

5)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Note:

Due to high rent Marriage Value becomes 

negative above 90 years so has been assessed 

at N l for 90 years and above in this example.
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3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportelli Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus
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The British Property Federation 

1. The BPF represents the commercial real estate sector. We promote the interests of those with a stake in 
the UK built environment, and our membership comprises a broad range of owners, managers and 
developers of real estate as well as those who support them. Their investments help provides essential 
infrastructure and create great places where people can live, work and relax. 

2. The UK’s commercial real estate sector contributes about 5.4% of GDP, and directly employs 1 million 
people, or 6.8% of the labour force. It provides the nation’s built environment and is diversifying from its 
core investment in the nation’s offices, shops, leisure facilities and factories, to support the new economy 
through investments in logistics, healthcare, student accommodation, infrastructure, residential and 
increasingly through Build to Rent investment in new housing.  

3. The Law Commission is conducting a wide-ranging review of the current law of enfranchisement; that is 
the laws that allow leaseholders of houses to buy their freeholds or extend their lease, leaseholders of 
flats to extend their leases or join in with other leaseholders to buy the freehold of their buildings. This 
is a major consultation, running to almost 500 pages with 135 specific questions. In this response, we 
attempt to answer these questions within the context of the BPF membership. This membership includes 
financial institutions, pension funds and responsible landlords large and small. 

4. The policy objectives of enfranchisement reform identified by Government and expanded upon by the 
Law Commission in this consultation are; 

(1) To promote transparency and fairness in the residential leasehold sector; 

(2) To provide a better deal for leaseholders as consumers; 

(3) To simplify enfranchisement legislation; 

(4) To consider the case to improve access to enfranchisement and, where this is not possible, reforms 
that may be needed to better protect leaseholders, including the ability for leaseholders of houses 
to enfranchise on similar terms to leaseholders of flats; 

(5) To examine the options to reduce premiums (price payable) by existing and future leaseholders to 
enfranchise, whilst ensuring sufficient compensation is paid to landlords to reflect their legitimate 
property interests; 

(6) To make enfranchisement easier, quicker and more cost effective (by reducing the legal and other 
associated costs), particularly for leaseholders, including by introducing a clear prescribed 
methodology for calculating the premium (price) and by reducing or removing the requirement for 
leaseholders (i) to have owned their lease for two years before enfranchising and (ii) to pay their 
landlord’s costs of enfranchisement; and 

(7) To bring forward proposal for leasehold flat owners, and house owners, but prioritising solutions for 
existing leaseholders of houses. 
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5. We consider that many of these policy objectives can be supported, as we will show in our responses to 
the individual questions in the consultation. We are concerned that the concepts of sufficient 
compensation and the strict definition of legitimate property interests are not explored in the same detail 
as other issues in the consultation and these are of crucial importance to our Members. We will comment 
more fully on these points in our responses, but we note the likely application of Human Rights legislation 
and the relevance of Article 1 to the First Protocol to ECHR (A1P1) 

6. We consider that there are essentially two differing types of freehold owner that we represent. Firstly, 
those property owners, such as the London estates, who predominately own shorter lease reversion (less 
than 100 years) with some very valuable reversions being very much shorter, where the main driver to 
enfranchisement premiums has been capital value and thus the value of these reversions. 

7. The second group of owners are those ground rent owners and operators who predominantly own leases 
with long reversions, (100-999 years), where the value of the reversions in unlikely to be significant but 
it is the valuation of the capital value of the rents, and the appropriate capitalisation of those rents, which 
is their primary concern in this consultation. We will comment appropriately in respect of both main 
groups, and others, in the course of this response. 

8. The existing leasehold reform legislation regime has been built up through successive legislation since 
the original 1967 Act, and we agree that it is currently unnecessarily complicated and cumbersome. 
However, we do not consider that this is indicative of wholesale failure of the leasehold system that has 
generally operated satisfactorily over many decades. 

9. There has been a great deal of litigation and argument over the applicable basis of valuation and over 
the main valuation factors since the legislation came into being. There have however fairly recently been 
a number of key Tribunal decisions on valuation issues, that have been expensive and contentious to 
mount, but have largely established a status quo on the valuation of shorter reversions (less than 100 
years unexpired). We will explore in the response how we think this current position can be simplified 
going forward. 

10. We welcome the chance to respond to this consultation and look forward to working with the 
Government on developing the policy proposals into real actions.  

Q. 1. Should there be a different treatment of particular issues in a reformed enfranchisement regime 
between England and Wales. 

We are not aware of major issues on this score. It is noted that the impetus for the 1967 Act came from issues 
of long leases of houses in South Wales coming to expiry and a similar regime to the rest of England has 
subsisted since that time. 

Q. 2. Should leaseholders of both flats and houses be entitled to a new extended lease at a nominal ground 
rent.  What is the appropriate length of such an extension and at what points should there be a right to 
terminate for purposes of redevelopment (on payment of appropriate compensation). 

We support this proposal, provided that it is subject to appropriate compensation. We consider that 125 years 
is an appropriate length for such extensions as many buildings will be reaching the end of their useful life at 
that point. Granting 999-year leases, although perhaps superficially attractive, does not reflect the lifespan of 
buildings generally. 
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Bearing in mind that redevelopment may be necessary at future points, a landlord should have the right to 
terminate at the original expiry date as well as the extended expiry date, in both cases subject to payment of    
appropriate compensation.  

Q. 3. Should all lease extensions be at a nominal ground rent or should there be a choice to (a) extend the 
lease without changing the ground rent, or (b) extinguish the rent without extending the lease. 

We think it likely under a new regime, with a more standardised and transparent valuation methodology, that 
the great majority of lease extensions will be at a nominal ground rent, but we do not consider it necessary 
to legislate to restrict the other options, if so chosen by a leaseholder. 

Q. 4.  We propose that: 

(1)  a leaseholder claiming a lease extension should be entitled to a lease extension of the whole premises 
let under his or her existing lease, whether or not the entirety of the premises falls within the curtilage of 
the building;   

(2) landlords should be able to propose that other land be included within the lease extension and that 
there should be no time limit to such a proposal and 

 (3) there should be no power for landlords to argue that parts of the premises let under a leaseholders 
existing lease should be excluded from a lease extension 

Do consultees agree? 

We consider this proposal is misconceived.  Where this proposal to be limited to purely residential buildings 
it might be supported. However, the consequence of this proposal is that once a leaseholder has established 
a right to a new lease of a residential unit, that right is effectively extended to all the land included in the 
lease, regardless of its nature and extent and whether it has any connection with the residential units. If, for 
example a leaseholder has a lease of a building comprising offices with a top floor flat, then this proposal 
suggests that, having established a right to a new lease of the flat, the leaseholder can include within that 
lease all the offices. That cannot be right. 

Q. 5. Should a lease extension automatically be subject to any mortgage secured over an existing lease and 
should this bind the landlord’s mortgagee. 

We support this proposal. 

Q. 6. (a) Should the terms of a lease extension (other than the length of term and the ground rent) generally 
be identical to the terms of the existing lease save for a prescribed list of non-contentious modernisations. 

(b) What terms should be included in the prescribed list and (c) should there be a standard model lease for 
Aggio-style leases.  

With some reservations, we support this proposal. We know that some existing leases have serious defects 
which currently have an opportunity for correction during the lease extension process. However, if the new 
proposed regime is to make the lease extension process easier faster and more cost effective, then this 
proposal should assist in achieving this goal. Although as is suggested there are other forums where defective 
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lease terms can be addressed, it is important that there are enough issues covered in the prescribed list to 
allow for obvious and serious defects in exiting leases to be corrected. 

The term to be included in the prescribed list should include: 

a. A mutual enforceability covenant. 

b. Covenants on a Landlord to enforce third-party management covenants. 

c. An insurance covenant that is CML compliant. 

d. A clause that allows landlords to recover costs incurred in dealing with service charge disputes via the 
service charge or through the lessee seeking to get the landlord to enforce existing covenants within the 
lease. 

Q.7. Do lease extensions outside the 1967 and 1993 Acts create problems in practice and should such extensions 
be permitted under a new statutory enfranchisement regime. 

We are concerned if the ability of parties to enter into agreements outside the scope of the legislation is 
prohibited. If, as seems likely, the new regime encourages the use of the proposed legislative framework and 
makes it simpler and easier, then the desire to enter into agreements outside this framework may well diminish, 
but we are instinctively wary of prescription on this issue. We would have no issue with a requirement for the 
leaseholder to be given a statement setting out their statutory rights, so that they are aware of such rights, but 
had chosen not to exercise them. 

Q.8. What is the experience in practice of contracting out of the 1967 and 1993 Acts and should such provisions, 
by agreement, be continued under any new enfranchisement regime. 

We reiterate our answer to Q.7. above 

Q.9. To what extent would a uniform right to a lease extension at a nominal ground rents for both flats and 
houses increase the likelihood of leaseholders seeking lease extensions under (future) enfranchisement 
legislation? 

We assume this question refers primarily to house owners, as the existing framework gives flat owners this right 
already. We are not sure how many house owners will opt for a lease extension rather than opting for a freehold 
purchase, but under current 1967 Act rules, leaseholders of houses are only entitled to one lease extension, for a 
term of 50 years, and once the original term has expired, they are required to pay a modern ground rent. This is 
generally a most unattractive option and compares very unfavourably with the 1993 Act, which stimulates an 
additional 90 years at a nominal rent. We assume therefore, that such a uniform right, as proposed will increase 
the number of lease extension claims pursued in respect of houses. 

Q.10. How would an increase in the length of a statutory lease extension affect the leasehold market and the 
mortgageability of leases? 

In valuation terms there is no material difference in value once leases have over 100-125 years unexpired. We 
therefore do not anticipate any change in the market or the mortgageability of leases of this length and over. 
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Q.11. What is the likely uptake of leaseholders extending their leases without changing their ground rents or 
extinguishing their ground rent without extending their lease if these options remain open? 

We have discussed this issue with some of our Membership. We observe that a number of leaseholders are more 
concerned with extending their unexpired term rather than extinguishing their rent. This may be driven by 
requirements and perceptions of mortgagees. Were such perceptions to change, then it may be that there would 
be a greater uptake of the latter option, which we have not seen as a major route to date. 

Q.12. To what extent does the current regime of negotiating lease terms increase the duration and cost of the 
enfranchisement process, increase the potential for disputes and lead to the imposition of onerous or 
undesirable terms upon leaseholders and 

To what extent would restricting parties’ ability to introduce new terms into a lease extension to terms drawn 
from a prescribed list, reduce the time and cost in acquiring a lease extension, reduce potential for disputes and 
reduce future costs to leaseholders? 

Would this reform lead to a higher proportion of leaseholders seeking to exercise their right to a lease 
extension? 

We consider the existing regime gives both landlords and leaseholders opportunities to dispute and delay the 
process to their respective advantage, which generally adds to the time and cost in acquiring a lease extension. 

We think the proposed new regime will assist in making the lease extension process cheaper quicker and generally 
less contentious. 

We think, other things being equal, this will lead to more leaseholders seeking to exercise their rights. 

Q.13. It is proposed that, where an individual freehold acquisition claim is made:  

(1)   the leaseholder should be entitled to the transfer of:  

(a)  the whole of the building in which his or her residential unit is situated, even if parts of that building are not 
included within his or her existing lease, and 

(b)  the whole of his or her premises let under the existing lease, whether or not the entirety of those premises 
falls within the curtilage of the building: and 

(2) there should be no statutory deadline or time limit for landlords to propose that other land originally let to 
the leaseholder, but now assigned to another, should also be included in the transfer, or that parts of the 
premises that are above or below other premises in which he has an interest should be excluded from the 
transfer. 

 We reiterate our concern expressed in our answer to Q.4, particularly with regards to paragraph (1) (b) above. In 
a mixed use block with shops and flats above on long leases, it cannot be reasonable for flat owners to enfranchise 
where the majority of the value is in the commercial element of the block. An additional important proviso is that 
if the existing landlord has granted a roof space lease or the like, then he should be in a position to exclude this 
from the statutory claim, as appears to be the exemption in paragraph (2) above. Mixed use developments can 
pose a more difficult problem where the whole of the freehold is to be passed to the leaseholder. If a valuable 
interest has been retained by a landlord, then there should be a mechanism to protect the value of that interest. 



  

 

Law Commission  
Leasehold ownership: buying your freehold or extending your 
lease. Response to Consultation paper 

WE HELP THE UK REAL ESTATE INDUSTRY GROW AND THRIVE 

Q.14. It is proposed that, where an individual freehold acquisition claim is made: 
(1)  any mortgage secured against the freehold title should automatically be discharged upon execution of the 
transfer; but 
(2)  the leaseholder should be under a duty to pay: 
(a)  the whole price; or 
(b) (if less) the sum outstanding under the mortgage; to the mortgagee, or alternatively, into court; and  
(3)  any sums due from the leaseholder to the landlord should be reduced by any sums paid under (2) above 
We also propose that where an individual freehold acquisition claim is made – save in the case of estate 
rentcharges imposed to secure positive covenants – a landlord should be under a duty to use his or her best 
endeavours to redeem any rentcharge. 
 
We support this proposal in principle although landlords may face unfair early termination costs on their 
mortgages, so the landlord should have the right to postpone the transfer for a defined period (say five years) to 
avoid such costs. 

In relation to (3) the cost of any such redemption should be passed down to the tenant. Alternatively, it could be 
possible to legislate for the compulsory redemption of rentcharges in the same way as it is proposed to legislate 
for the compulsory redemption of mortgages.  

Q.15. (1) We invite the views of consultees as to whether a leaseholder making an individual freehold acquisition 
claim should acquire the freehold subject to the rights and obligations on which the freehold is currently held, 
or on terms reflecting the rights and obligations contained in the existing lease. 

(2)  We propose that, on an individual freehold acquisition claim, additional terms may only be added to the 
transfer where the leaseholder elects to include a term drawn from a prescribed list of terms. 

(3) We invite the views of consultees as to the types of additional terms that should be included within such a 
prescribed list. 

(1) We consider that legally it would be difficult to provide for anything other than acquiring the freehold subject 
to the rights and obligations affecting the freehold. 

(2) Where additional terms are proposed, which include restrictive covenants which have the effect of reducing 
the price payable, we question how a freeholder can retain the right to recover additional sums in the event of 
redevelopment etc, in the absence of a covenant being a restrictive covenant that binds and runs with the land. 
Accordingly, one view is that no restriction should be added unless mutually agreed by the parties. If the 
leaseholder is intending to acquire the freehold, he should be acquiring this interest for what it is worth at the 
relevant time. 

Q.16. We invite the views of consultees as to whether, where a leaseholder’s existing lease contains rights and 
obligations in respect of land that is to be retained by the landlord, the leaseholder should (where there is no 
current estate management scheme in place) acquire the freehold subject to terms in respect of the retained 
land that: 
(1) reflect the rights and obligations set out in the leaseholder’s existing lease; or 
(2) appear within a prescribed list of appropriate covenants. 
 
 We invite the view of consultees as to the types of terms that should be included within such a prescribed list. 
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See comments in relation to Q.15 above. 

Q.17. (1) We propose that any obligation owed to a landlord of an estate by a leaseholder who has acquired 
the freehold of their premises should be enforceable whether or not the landlord has retained land that 
benefits from that obligation. 
 
 (2) We invite the views of consultees as to whether unpaid sums due from a leaseholder who has acquired the 
freehold of their premises to a landlord of an estate should be capable of being charged against the freehold 
and enforced by the landlord as if he or she were a mortgagee of the property. 
 

(1) We agree although we can see difficulties with the transmission of the benefit of those obligations through 
the estate of the landlord. It might be preferable to have a provision for the registration of such interests 
so that they can be recorded and established over the longer term. 

(2) A preferable alternative might be to require payment of all sums due before the transfer of the freehold, 
with a deposit to cover adjustments paid into a stakeholder account or into court (where agreement 
cannot be reached). A charge over the freehold to secure such unpaid sums might interfere with the ability 
of the leaseholder to obtain a mortgage in relation to the freehold or affect the issue of priorities between 
the leaseholder’s existing mortgage and the landlord’s rights. 

Q.18. We propose that where a leaseholder’s existing lease does not contain any rights and obligations in 
respect of land that is to be retained by the landlord, the leaseholder should (where there is no current estate 
management scheme in place) acquire the freehold subject to terms in respect of the retained land that 
appear within the prescribed list of appropriate covenants. Do consultees agree? 
 
 We agree. 
 
Q.19. Do consultees believe that the ability of parties to enter into a transfer of the freehold of a house outside 
the 1967 Act creates significant problems in practice? 

 What steps, if any, do consultees believe could be taken to control or limit the use or impact of parties entering 
into a freehold transfer to an individual leaseholder outside of a new statutory enfranchisement regime? 

We reiterate our answer to Q.7, which referred to lease extensions outside the statutory regime. As indicated 
previously, we are instinctively wary of prescription of the right to freely enter into such arrangements. 

Q.20.To what extent does the current ability of parties negotiating the terms of a claim to acquire the freehold 
of a house to agree the terms of the freehold transfer without restriction: 
(1) increase the duration and cost of the enfranchisement process; 
(2) increase the potential for disputes; and 
(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in additional future costs to 
former leaseholders? 
 To what extent would limitations on the ability of parties to include new rights and obligations in a freehold 
transfer to an individual leaseholder: 
(1) reduce the time and cost involved in acquiring the freehold individually; 
(2) reduce the potential for disputes; and 
(3) reduce future costs to former leaseholders arising from the terms of the 
freehold transfer? 
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 Would this reform result in a higher proportion of leaseholders seeking to exercise their right of individual 
freehold acquisition? 
 

In our experience the conveyance of houses following enfranchisement in areas subject to an Estate Management 
Schemes prove less problematic and are less contentious than in other cases. This is no doubt because the terms 
of the transfer are established and not subject to amendment. We assume therefore, on the same basis that a 
regime which limits the ability of parties to include new rights and obligation will have a similar effect. 

Q.21. We propose: 
(1) a general requirement that a collective freehold acquisition claim must be carried out by a nominee 
purchaser which is a company; and 
(2) an exception to the above requirement where: 
(a) the premises to be acquired contain four residential units or fewer; 
(b) all residential units are held on long leases; 
(c) the leaseholders of all residential units are participating in the claim; and 
(d) all those leaseholders agree. 
 
 Do consultees consider that some of the requirements of company law are inappropriate or onerous for a 
nominee purchaser company and should be relaxed? If so, please tell us which. 
 
We note the reasoning for this proposal set out in the consultation, and on balance, agree. 

Q.22. Must a nominee purchaser company used for a freehold acquisition claim be a company limited by 
guarantee? 

We note the arguments in favour of this proposal and understand that such an entity will make it simpler for late 
joiners and others to participate. We are however concerned that such proposals might restrict leaseholders’ 
willingness to make collective claims if they are deprived of the flexibility to organise their affairs in a financial and 
tax efficient way. 

Q.23. It is proposed that the articles of association of any nominee purchaser company exercising the right of 
collective freehold acquisition must contain certain prescribed articles. It is also proposed that these 
prescribed articles may only be departed from where: 
(1)  all the residential units within the premises are held on long leases; and 
(2)  the leaseholders of all the residential units are members of the nominee purchaser company 
We invite the views of consultees as to; 
(1) the matters in respect of which it would be desirable for articles to be prescribed; and 
(2) any matters in respect of which it would be desirable to require provision in the articles of association, 
albeit with some freedom as to that provision. 
 
We agree and consider that the propositions put forward in paragraphs 6.80 - 6.85 of the consultation cover 
these points. 
 

Q.24. It is proposed that a nominee purchaser company, having carried out a collective freehold acquisition, 
be restricted from disposing of the premises acquired, save where: 
(1)  all the residential units within the premises are held on long leases; 
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(2)  the leaseholders of all the residential units are members of the nominee purchaser company; and 
(3)  all members of the company agree with the proposed disposition; 
OR 
(4)  the Tribunal makes an order permitting the proposed disposition.  
We invite the views of consultees as to the grounds on which the Tribunal should be empowered to permit a 
disposition of the premises acquired collectively by a nominee purchaser company. 
 
We agree with the reasoning set out in paragraphs 6.88- 6.90. 
 
Q.25. It is proposed that the right of collective freehold acquisition should extend to the acquisition of the 
freehold of an entire estate consisting of multiple buildings. 

We invite the views of consultees as to how such a right might operate. Do consultees consider that there are 
any problems with the approach we have suggested at paragraph 6.95, or any other issues for which we would 
need to provide? 

We agree that where different buildings contribute to a common service charge and where there are other 
management issues in common, then the concept of extending the right of collective acquisition to an entire 
estate of similar building makes sense. We are cautious however of the strict definition of common services, and 
for instance, in the case of a London estate, the common access to a communal garden would not in our view 
provide enough communality for this provision to apply. 

Q.26. It is proposed that a nominee purchaser carrying out a collective freehold acquisition should acquire: 
(1)  the freehold of the building or buildings in which the flats are situated, including any common parts; and 
(2)  any other land let with the flats within the building. 
We propose that a nominee purchaser carrying out a collective freehold acquisition should be entitled to 
acquire the freehold of other land over which the leaseholders exercise rights in common, provided that the 
right is shared only with other occupants within the building(s) being acquired. 
 
We reiterate our concern expressed in our answer to Q4, particularly applying to paragraph (2) above. 
  

Q.27. It is proposed that, on a collective freehold acquisition: 
(1)  any mortgage secured against the freehold title should automatically be discharged upon execution of the 
transfer; but 
(2)  the nominee purchaser would be under a duty to pay 
(a) the whole of the price, or 
(b) (if less) the sum outstanding on the mortgage. 
(3)  any sums due from the nominee purchaser to the landlord should be reduced by any sums paid under (2) 
above. 
It is also proposed that on a collective freehold acquisition- save in the case of estate rentcharges imposed to 
secure positive covenants- a landlord should be under a duty to use his or her best endeavours to redeem any 
rentcharge. 
 
We refer to our comments on Q.14. Where there is a leaseback, then the relevant mortgage should 
automatically transfer to that interest. 
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Q.28. We propose that, where a nominee purchaser making a collective freehold acquisition claim is to acquire 
the whole of the landlord’s freehold interest, any rights and obligations that are not ordinarily discharged upon 
payment of the purchase price should be continued automatically. Do consultees agree? What do consultees 
consider would be the best statutory means by which this could be achieved? 

 We propose that, where a nominee purchaser making a collective freehold acquisition claim is to acquire the 
whole of the landlord’s freehold interest, the parties should only be able to adopt additional covenants if those 
covenants are drawn from a list of prescribed covenants. Do consultees agree? Which covenants do consultees 
consider should be included within such a prescribed list? 

We agree. 

Q.29. We invite the views of consultees as to whether, on a collective freehold acquisition claim where the 
leaseholders’ existing leases contain rights and obligations in respect of land that is to be retained by the 
landlord, the nominee purchaser should (where there is no current estate management scheme in place) 
acquire the freehold subject to terms in respect of the retained land that: 
(1) reflect the rights and obligations set out in the leaseholders’ existing leases; or 
(2) appear within a prescribed list of appropriate covenants. 
 

 We invite the views of consultees as to the types of term that should be included within such a prescribed list. 
 

We agree. We would welcome the opportunity of reviewing details of any prescribed list that is to be proposed. 

Q.30. We provisionally propose that, on a collective freehold acquisition claim where the leaseholders’ existing 
leases do not contain rights and obligations in respect of land that is to be retained by the landlord, the nominee 
purchaser should (where there is no current estate management scheme in place) acquire the freehold subject 
to terms in respect of the retained land that appear within a prescribed list of appropriate covenants. 

 We invite the views of consultees as to the types of terms that should be included within such a prescribed list. 

We agree and reiterate our response to Q.29 above. 

Q.31. We propose to introduce a new power for leaseholders exercising the right to collective freehold 
acquisition be able to insist that the freeholder takes a leaseback of all parts of the premises (other than 
common parts) which are not let to participating leaseholders? 

We understand the purpose of this proposal as it would make enfranchisement easier and cheaper for 
enfranchising lessees.  It is not true to say however that the landlord suffers no disadvantage in being required to 
take a leaseback. He may not want to retain an interest in the building particularly if he has concerns about the 
ability of the nominee purchaser to manage the building. Under the current provisional proposals, he may be very 
restricted as to whom he can sell. He would be at risk in the event of a second enfranchisement (Ch 16) and may 
be caught by a ban on voluntary sales if he wanted to sell to the leaseholder (Ch 4). What is his position if a 
leaseholder exercises his “right to participate”, and the valuation basis under which he might be forced to sell? He 
may also suffer a significant tax disadvantage; assuming he can find someone to whom he can sell, he cannot roll-
over the CGT. He could of course simply wait for the leaseholder to claim a lease extension but that could not 
apply to commercial, let or vacant units.  
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Any proposed legislation should provide appropriate safeguards around repair, rebuilding, insurance and service 
charges in those circumstances. Commercial tenants, landlords and their mortgagees will be concerned to ensure 
that there is no adverse effect on value or maintenance. 

Q.32. It is proposed that, where premises have been the subject of a collective freehold acquisition claim, the 
leaseholders in those premises should be prohibited from making a further freehold acquisition claim in respect 
of the same premises for a set period and if so, it is proposed that five years would be an appropriate duration 
for such a prohibition. 

We agree. We are aware of cases of ‘tit for tat’ enfranchisements, but these have largely come about because of 
the current regime where leaseholders can legally be excluded from participating. There are current proposals, 
explored elsewhere in this consultation, providing for retrospective participation, although no proposals for all 
parties to be able to participate, which we consider to be a serious omission. We consider the problem is 
effectively overcome by providing for a minimum 51% participation, rather than 50%. 

 Q.33. Does the ability of parties to enter into a transfer of the freehold of a block of flats outside the 1993 Act 
create significant problems in practice?  

What steps, if any do consultees believe could be taken to control or limit the use or impact of parties entering 
into a freehold transfer to a group of leaseholders outside of a new statutory enfranchisement regime? 

We reiterate our answers to Q.7 and Q.19. Our concern about prescription in these areas remains. 

Q.34. (1) We propose a new right to participate: the right for leaseholders who did not participate in a prior 
collective freehold acquisition claim, or who did not qualify for the right at the time of the prior claim, 
subsequently to purchase a share of the freehold interest held by those who did participate. 

(2) Do consultees consider that the right to participate should be available only in respect of collective freehold 
acquisition claims completed in the future, or also in respect of collective freehold acquisition claims completed 
before the commencement of the new regime? 

(3) We have identified at Paragraph 6.156 a number of issues which will need to be addressed in order for the 
right to participate to operate successfully. We invite consultees to share with us their views on how these issues 
might be resolved and tell us of any further difficulties they foresee with the operation of the proposed right. 

Whilst we recognise that there may be some practical difficulties in extending the right to participate in cases of 
already completed claims, we would support the principle of extending the right to participate as far as is 
practically possible, which should include the right to participate in current claims. 

In relation to (2) it is difficult to see how one could provide for a current leaseholder to participate now in a claim 
that took place many years previous. 

In relation to (3), there are likely to be practical issues on how premiums might be calculated in cases of prior non-
participators being given a new right to participate. It is important in this context that the premium calculation 
follows existing practice and current values, as otherwise such new participants could receive a windfall benefit 
at the cost of the enfranchised owners. 

Q.35. We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a collective 
acquisition claim to: 
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(1)  use a company limited by guarantee as the nominee purchaser 
(2)  comply with the applicable rules of company law; and 
(3)  use a set of partly-prescribed articles of association for the company limited by guarantee. 
 

We are not able to give evidence in this response, but we presume that these proposals will be generally helpful 
in achieving a greater degree of participation and should make the process more uniform. 

Q.36. To what extent does the current ability of parties negotiating the terms of a collective enfranchisement  
(1) increase the duration and cost of the enfranchisement process, 
(2) increase the potential for disputes; and 
(3) lead to future difficulties (financial or otherwise), resulting from the inclusion of unusual terms within the 
freehold transfer? 
How much would limiting parties’ ability to include new rights and obligations into a freehold transfer to a 
nominee purchaser: 
 reduce the time and cost in acquiring the freehold collectively; 
 reduce potential for disputes; and 
 reduce future difficulties (financial or otherwise) resulting from the inclusion of unusual terms within the 
freehold transfer? 
Would such a reform result in a higher proportion of leaseholders seeking to exercise the right to collective 
enfranchisement? 
 
We consider that the current regime can lead to unnecessary cost and delay, as much due to prevarication on the 
part of leaseholders seeking to make use of the protracted statutory timetable, as freeholders attempting to 
impose onerous terms. 

A simplified regime, where costs are more likely to be limited will probably result in a greater take up of collective 
enfranchisement. Rather than detailed prescription of terms, an effective alternative could be a third-party 
referral, particularly if it includes an ability to order payment of costs. 

Q.37. To what extent would a new right for leaseholders who are collectively enfranchising, to require the 
freeholder to take leasebacks of all parts of the premises (other than common parts) and which are not let to 
participating leaseholders, make a collective acquisition more affordable. 

Would such a reform result in a higher proportion of leaseholders seeking to exercise the right to collective 
enfranchisement? 

We consider that this proposal will make collective enfranchisement more affordable. Most leaseholders are not 
property investors and a common issue for leaseholders is the funding of the non-participators in the building.  
Similarly, in a mixed-use building, the premium attributable to the commercial parts can be considerable and is 
often more valuable than the residential interest. In such cases the introduction of compulsory leasebacks will 
substantially reduce the premium payable by the participating leaseholders. 

However, in circumstances where a building has greater value in the commercial property, is it right that a landlord 
should be forced to sell his asset (and take a leaseback on the commercial units) to a nominee purchaser who may 
have no experience in property management and whose concerns for the future of the building may be very 
different from those of the landlord? Furthermore, the proposals suggest that the landlord will have no right to 
participate in the future running or management of the building. 
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We think this reform will lead to a higher proportion of leaseholders seeking to exercise the right to collectively 
enfranchise. Most participating leaseholders simply do not want to pay more than their share of the collective 
price, but such new rights should be mitigated in circumstances set out in the paragraph above. 

Q.38. Should the concept of “houses” and “flats” be replaced with “residential unit”? 

Will the concept of “residential unit” work in practice? 

Should business leases be excluded and is the best method of achieving this exclusion by restricting 
enfranchisement rights to leases which permit residential use? 

We support this proposal and see no reason why this should not work in practice. We agree that the exclusion of 
business leases is probably best achieved by restricting enfranchisement to leases which permit residential use 
only. Care must be exercised in this area as it has proved a fruitful area of litigation under the current regime.   

Q.39. Should the existing requirement that a leaseholder must have a lease which exceeds 21 years to qualify 
for enfranchisement rights be maintained? 

We support this proposal. 

Q.40. The proposal is that the current legal position that separate, concurrent long leases between the same 
landlord and leaseholder mat be treated as if they were a single long lease should be maintained 

Further it is proposed maintaining the current legal position that renewals or statutory continuations of long 
leases are also treated as long leases and also adopting (across the board) the 1967 Act’s approach to 
consecutive long leases, in treating them as a single long lease. 

We support this proposal. 

Q.41. Should all qualifying criteria for enfranchisement rights based on financial limits (both low rent test and 
rateable value) be removed? 

We agree with this proposal. The existing regime is unnecessarily complicated and based on historic data that is 
often difficult to ascertain or retrieve. However, residential blocks, including care homes and student 
accommodation blocks are often let on long leases and could inadvertently qualify, so these type of “investment 
or commercial lettings” should not permit enfranchisement rights. Enfranchisements should therefore be 
restricted to privately owned residential units, or units that are effectively owner occupied or let by owners on 
short leases. 

Q.42. Should the current requirement to own premises for two years before exercising enfranchisement rights 
be abolished? 

We agree with this proposal. There are currently differential rules between individual leaseholders and those 
involved in collective claims and individual leaseholders currently also have rights to assign the benefit of a Claim 
Notice, so that an incoming purchaser does not have to satisfy a two-year ownership requirement in such 
circumstances. 
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Q.43.  We propose that the right of individual freehold acquisition should be available where: 
(1) a leaseholder has a long lease over premises which include at least one residential unit which is not sublet 
to another person on a long lease; 
(2) there are no units in the building save for the unit(s) let to the leaseholder under his or her long lease; and 
(3) the premises let to the leaseholder comprise either: 
(a) one unit; or 
(b) more than one unit, but: 
(i) none of those units are residential units that are sublet to another person under a long lease; and 
(ii) the floor space of any non-residential units does not exceed 25% of the floor space of all the units 
combined. 
 
We consider that there should be a minimum of two units in such circumstances. 

Q.44. We propose that the premises which may be the subject of a freehold acquisition claim (whether individual 
or collective) should be identified in line with the 1993 Act’s definitions of “self-contained building” and “self-
contained part of a building”.  

 We propose that, otherwise, the “building” in which a unit is contained can be defined simply as a built structure 
with a significant degree of permanence which can be said to change the physical character of the land.  

We agree. 

Q.45.  We invite consultees’ views on the desirability and workability of creating a discretion for the Tribunal to 
authorise, in limited circumstances, a freehold acquisition (whether individual or collective) where this would 
not otherwise be possible because the building or part of building concerned is not, or might not be, self-
contained. 

We do not agree with this proposal. It is not helpful on the one hand to set out clear qualification rules and then 
to say that the tribunal will have jurisdiction to determine that a building can be enfranchised notwithstanding 
that it does not comply with those rules. Far from resulting in “swifter and cheaper resolution”, this proposal is 
likely to encourage litigation. A landlord is entitled to know whether or not his building is potentially 
enfranchiseable.  

Q.46. We propose that it is appropriate to apply a maximum percentage limit on non-residential use to 
individual freehold acquisition claims concerning premises containing multiple units. 

 We propose that that limit should be the same as that which applies to collective freehold acquisition claims 

 We propose that the limit should be set at 25% of the internal floor space (excluding common parts). 

We agree that it is appropriate to apply a maximum percentage limit on non-residential use. The proposed reforms 
are generally aimed at protecting and to a degree extending leaseholders rights in respect of residential 
properties, and these proposals, should therefore only affect those buildings which are predominantly in 
residential use. 

We agree that the proposed limit should be the same as that applied to collective freehold acquisition claims and 
that limit should be set at 25% of the internal floor space (excluding common parts) 
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Q.47. We propose to maintain an equivalent of the current requirement that, for a collective enfranchisement, 
there must be a minimum of two or more flats held by qualifying tenants in the premises to be acquired.  

We agree. 

Q.48. Should the current requirement be maintained that for collective enfranchisement at least two thirds of 
the flats in the premises to be acquired must be held on long lease? 

We agree with this proposal which secures the continued ownership of buildings held by commercial investors 
who own a majority of short terms rental tenancies. 

Q.49. Should at least half of the residential units in premises to be acquired, be required to participate in a 
collective acquisition? 

We think 51% is more appropriate proposal so that a majority of leaseholders need to participate in acquiring a 
freeholder’s interest. 

Q.50. Should the current requirement that in the case of a building containing two residential units that both 
leaseholders must participate in a collective acquisition claim be retained. 

This s a slightly two-edged proposal. On the one hand it seems equitable that a single leaseholder should not be 
prevented from enfranchising but in practice, in such a two-unit building, removing the requirement for 
agreement could lead to a situation where one leaseholder enfranchises against another successively. This would 
be undesirable for both parties.  

Q.51. Should the current prohibition on leaseholders of three or more flats in a building being qualifying tenants 
for the purposes of a collective enfranchisement claim be retained? 

We agree that this prohibition should be removed. It is possible for well advised multiple flat owners to rearrange 
their ownership entities of their units to get around this prohibition in any event.  Whilst there may be sense in 
preventing circumstances which could result in one leasehold owner monopolising the freehold once acquired, 
we do not consider this concern overrides the current proposal which facilitates a collective claim, albeit it could 
allow a commercial headlessee investor to enfranchise. 

Q. 52.  We propose the continuation of the 25% limit on non-residential use in collective freehold acquisition 
claims.  

We agree. This mirrors the current regime and chimes with the proposed reforms which are aimed at protecting 
leaseholders’ rights in respect of residential leasehold properties but excludes those buildings which are 
commercial to a material degree. 

Q.53. We propose the continuation of the exception from collective freehold acquisition claims for resident 
landlords and operational railway tracks. 

We agree. 

Q.54. We propose that the qualifying criteria for the collective freehold acquisition of an estate ought to 
correspond to those for the collective freehold acquisition of a single building. 

We agree. 
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Q.55. We invite the views of consultees as to whether there should be an exception to the two-or-more flat 
requirement and the two thirds condition in the case of buildings consisting of two residential units, so as 
to enable a “collective” freehold acquisition by the leaseholder of one unit where the other is retained by 
the landlord of the building. 

 We do not consider that there should be an exception in this case. It seems reasonable that the freeholder 
should be able to retain his freehold interest unless there is a clear majority of occupiers or lessees in favour 
of a collective freehold acquisition. 

Q.56. We propose that the 25% limit on non-residential use should apply to two-unit build as it does to any 
other multi-unit building. Do consultees agree? 

If consultees disagree, how should two-unit buildings be treated differently? Do consultees favour: 

(1)  A proviso to the effect that a non-residential unit can be treated as residential where its use is 
“ancillary” or “complementary” to residential use of another unit; 

(2)  A higher percentage limit; or 

(3) A sunset clause? 

Alternatively, is there another potential approach we should consider? 

We agree the proposal that the 25% limit should apply to a two-unit building. 

Q.57. Do consultees think that the ability of the head lessee of a block of flats to acquire the freehold of 
that block individually is a significant problem with our proposed scheme, compared with the reality under 
the current law? 

We do not see this as a significant problem, as is suggested, it is currently possible for a head lessee to arrange 
matters so as to acquire the freehold in any event. 

Q.58. Do consultees consider it desirable to attempt to restrict enfranchisement rights of commercial 
investors further than the current law does? 

If so, do consultees consider that it might be possible successfully to restrict the enfranchisement rights of 
commercial investors: 

(1)  By means of a residence test; or 

(2) By the adoption of a reduced definition of a residential unit, to exclude units which are let on short 
residential tenancies? 

Are there any other options we should consider? 

The options are fully explored in the consultation document. We do not consider it practical to restrict 
enfranchisement rights of commercial investors. We consider that they should be dealt with on all fours with 
leaseholders who are homeowners, both as to enfranchisement rights and as to the calculation of the 
premium. We will comment further on this aspect further in the relevant section of this response. 
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In relation to what we consider to be commercial blocks, albeit in residential use, such as student 
accommodation blocks or PRS investment blocks we suggest it might be possible to bring forward a 
contracting out procedure whereby such a lease is contracted out day one. This could be through the service 
of an appropriate notice and an agreement between well advised parties as to the circumstances that apply 
to this arrangement. Any sub-lettings out of those would therefore not qualify provided that the sub- lettings 
were short term tenancies. Long term sub-letting could be prohibited by the terms of the relevant letting or 
lease in any event. 

Q.59. How and to what extent has the exercise of enfranchisement rights been slowed down, prevented, or 
made more costly by: 
(1) the qualifying criteria based on financial limits (the low rent test and rateable values) under the 1967 Act; 
(2) the difficulty in categorising premises as either flats or houses; 
(3) the uncertainty surrounding the definition of a “house” under the 1967 Act and the definition of a “self-
contained building” under the 1993 Act 
(4) the two-year ownership rule under the 1967 Act and (in respect of lease extensions) the 1993 Act; and 
(5) the general complexity and inaccessibility of the qualifying criteria for enfranchisement rights? 
To what extent would our proposed reforms to qualifying criteria reduce: 

(1) The duration and cost of the enfranchisement process; and 

(2) The number of disputes arising under the enfranchisement regime? 

 
We have commented earlier that the current legislative regime is unnecessarily complicated and to that extent 
we agree that if the proposed regime provides easier, quicker and more cost-effective access to 
enfranchisement then the process is likely to accelerate.   
 

Q.60. We welcome evidence as to the likely effect of further restrictions on the ability of commercial 
leaseholders to enfranchise (whether at all or at a higher premium than other leaseholders) on: 

(1) the leasehold market 

(2) the wider housing market; and 

(3) the economy more broadly. 

We consider that differential qualification rules as well as differential pricing of premiums in such cases is 
fraught with complication and difficulty and we do not support such restrictions. If the purpose of this 
consultation is to examine ways to simplify the enfranchisement regime and its valuation elements, we do 
not think this proposal assists. 

The effect such proposals might have on the leasehold market, the wider housing market and the economy 
more broadly are difficult to judge but we do not consider they would assist in promoting transparency or 
consistency in the property market. 

We would be concerned as to the impact that this legislation may have (as the current legislation already 
does) on lettings in the commercial sector including care homes, student accommodation and PRS blocks. 
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Q.61. We propose: 

(1) that shared ownership leaseholders should be entitled to a lease extension which is of the same length 
as that available to any other leaseholder; and 

(2) that the terms of the lease extension must replicate any terms of the existing lease which relate to its 
shared ownership nature. 

Do consultees agree? 

 We invite the views of consultees as to: 

(1) the calculation of the premium payable by a shared ownership leaseholder for a lease extension; 

(2) any issues of valuation and procedure which arise where the provider of the shared ownership lease is 
itself a leaseholder; and 

(3) any other issues which may arise on the exercise of the right to a lease extension by a shared ownership 
leaseholder. 

 
We have no particular knowledge of shared ownership properties and have no relevant comments to make. 

Q.62. We invite the views of consultees as to whether the proposed requirements for a collective freehold 
acquisition claim that: 

(1) two-thirds of the residential units in a building or on an estate must be let on long leases; and 

(2) leaseholders of at least half of the residential units in the building or on the estate must participate in 
the claim; 

should be relaxed where a building or estate includes residential units let on shared ownership leases. 

 If consultees think that the requirements should be relaxed, then how should this be done? 

(1) Should shared ownership properties be ignored altogether when determining the number of residential 
units in a building or on an estate, and whether the necessary percentage requirements are met? 

(2) Alternatively, should shared ownership leaseholders be treated as long leaseholders for these purposes, 
even though they cannot themselves participate in the collective freehold acquisition? 

(3) Is there another approach which could be used? 

Our response to Q 61 applies. 

Q.63. We propose that: 

(1) shared ownership leases should be required to comply with particular statutory criteria in order to be 
exempt from rights of freehold acquisition; and 
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(2) those criteria should be the same regardless of the type of landlord. 

 We provisionally propose that those statutory criteria should require that the shared 

ownership lease: 

(1) entitles the leaseholder to acquire additional shares in the house at any time, up to a maximum of 100%, 
in increments of 25% or less (save in the case of properties in designated protected areas, where a lower 
maximum 

entitlement should be permissible); 

(2) provides that the price payable for such shares shall be proportionate to the market value of the 
property at the time of acquisition of the shares, and provide for a corresponding reduction in rent payable 
by the leaseholder; and 

(3) entitles the leaseholder to require the landlord’s interest to be transferred to him or her, free of charge, 
at any time after he or she has acquired 100% of the shares in the property. 

Do consultees agree? We also invite the views of consultees as to any other criteria which they consider 
shared ownership leases should be required to satisfy in order to be exempt from rights of freehold 
acquisition. 

Our response to Q 61 applies. 

Q.64. We invite the views of consultees as to the treatment of long leases of National Trust properties 
within our new enfranchisement regime. Should National Trust property let on long residential leases: 

(1) be excluded altogether from statutory enfranchisement rights; 

(2) be subject to enfranchisement claims in the same way as any other property; 

or 

(3) be subject to more limited enfranchisement rights than other property? 

 If National Trust properties are to enjoy more limited enfranchisement rights than other property, how 
should this limitation be achieved? 

We propose that the current arrangements should continue. 

Q.65. We would like to hear from any consultees who have made lease extension or freehold acquisition 
claims against the Crown (whether pursuant to the Crown’s undertaking to Parliament or its voluntary 
policy). What has been your experience? Have you encountered any difficulties? 

In our experience the rules of The Crown Estate, either in Excepted or Non-Excepted areas are generally well 
understood by their leaseholders and we see no reason why a similar set of processes, suitably amended to 
reflect the conclusions of this consultation, should not transfer into any new enfranchisement regime 
proposed. 



  

 

Law Commission  
Leasehold ownership: buying your freehold or extending your 
lease. Response to Consultation paper 

WE HELP THE UK REAL ESTATE INDUSTRY GROW AND THRIVE 

Q.66. We invite consultees’ views as to whether there should be a new exemption from enfranchisement 
rights for community land trusts and other forms of community-led housing. 

 If so, we invite the views of consultees as to: 

(1) the housing models to which the exemption should apply; 

(2) the way in which the exemption should work, and the circumstances in which it should apply; 

(3) the enfranchisement rights which should fall within the exemption; and 

(4) any other issues which consultees consider relevant to such an exemption. 

We have no experience of this sector, nor comment to make. 

Q.67. We invite consultees to share their experiences of the existing exemptions and qualifications to 
enfranchisement rights. We also invite consultees’ views as to whether these exemptions and qualifications 
should be retained in any new enfranchisement regime. 

As above. 

Q.68. If you have experience of the grant of lease extensions to shared ownership leaseholders (either 
under the 1993 Act or on a voluntary basis), please tell us about the terms on which these lease extensions 
have been granted. 

We have no such experience. 

Q.69. We welcome evidence as to how Government’s policy decision to give shared ownership leaseholders 
a statutory right to a lease extension would affect: 

(1) the willingness of landlords and developers to offer shared ownership leases; 

and 

(2) the market value of shared ownership leases. 

We have no relevant comment to make 

Q.70. We propose that a single procedure should apply to all enfranchisement rights. 

We agree. 

Q.71. We propose that a single set of prescribed forms be introduced for bringing and responding to 
enfranchisement claims, namely an Information Notice, a Claim Notice and a Response Notice. 

We agree. 

Q.72. Do consultees consider that a party who is giving an enfranchisement notice should be required to 
sign that notice?  
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Do consultees consider that an enfranchisement notice should only be challengeable for validity if it has 
not been signed by or on behalf of the minimum number of leaseholders required to bring the claim? If not, 
what do consultees believe the minimum requirement should be for such a notice to remain valid? 

Do consultees consider that a Claim Notice should include a statement of truth confirming that specified 
checks (if required) have been carried out? 

We agree. 

Q.73. We propose that: 

(1) leaseholders be permitted to serve an Information Notice on their immediate landlord or superior 
landlord requiring the recipient to provide the name and address of his or her landlord and any other 
superior landlord of whom he or she is aware of; and 

(2) the recipient of an Information Notice who fails to respond should be liable to pay any costs of 
leaseholders that are wasted as a result of the information not having been provided. 

We agree. 

Q.74. We propose that Claim Notices should include full details about leaseholders’ claims and proof of the 
leaseholders’ title. 

We invite the views of consultees as to whether a single prescribed Claim Notice should apply to all 
enfranchisement claims, or whether separate forms should be provided for different enfranchisement 
claims. 

We agree that a single prescribed Claim Notice, if suitably constructed and containing all the necessary 
relevant details completed by the claimants, should make the whole process easier, quicker and less 
contentious. 

Q.75. We propose that leaseholders seeking to bring a collective claim should not be required to serve 
notices on other leaseholders inviting their participation in the proposed claim. 

We note the difficulties experienced by collective claimants under the current regime and further note the 
proposal to create the right to participate which should allow all leaseholders who wish to participate, to do 
so. We therefore agree with this proposal. 

Q.76. We propose that the service of a Claim Notice upon a competent landlord should not create a 
statutory contract between the leaseholders and the landlord. 

We invite the views of consultees as to whether there are any other effects of a statutory contract that we 
would need to provide for in some other way. 

We agree. As suggested, the obligations on the parties, would, where relevant, be statutory rather than 
contractual in any event. 

Q.77. We propose that Response Notices should: 
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(1) state whether the leaseholder’s right to enfranchise is admitted or denied, and the basis for any such 
admission or denial; 

(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and set out the landlord’s 
proposed terms; 

(3) attach a draft contract, lease or transfer; 

(4) contain an address within England and Wales at which the landlord can be served, and 

(5) be accompanied by proof of the landlord’s title. 

We agree. 

Q.78. We propose that: 

(1) leaseholders making an enfranchisement claim should serve their Claim Notice on their competent 
landlord (the first superior landlord who holds a sufficient interest in the premises to be able to grant the 
interest claimed); and 

(2) in the case of joint owners of a single freehold, or in the case of split freehold or other reversion, 
leaseholders will only be required to serve the Claim Notice on one landlord, and it will be for that landlord 
to serve copies of that notice on other landlords. 

We agree 

Q.79. We propose that: 

(1) Claim Notices sent by post or delivered by hand to competent landlords at specified categories of 
address (falling within Group A or B, as set out at paragraphs 11.69 and 11.70) should be deemed served; 
and 

(2) where it is not possible to serve competent landlords in that way, leaseholders should be able to apply 
to the Tribunal for an order allowing them to proceed with the enfranchisement claim. 

We agree 

Q.80. We propose that: 
(1) before serving a Claim Notice, leaseholders should be required to check their competent landlord’s address 
as shown on HM Land Registry; 
(2) before serving a Claim Notice using Service Route B leaseholders should be required to: 
(a) search the Probate Register 
(b) search the Insolvency Register; and 
(c) (in the case of a company landlord) check its status at Companies House  
(3) if an individual landlord is dead, the designated address for service should be the address of any personal 
representative at the address given in any grant of probate; 
(4) if an individual landlord is insolvent, the designated address for service should be the address for his or her 
trustee in bankruptcy as shown on the Insolvency Service website; 
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(5) if a company landlord is insolvent, the designated address for service should be the address of its 
administrator, liquidator, or receiver as listed at Companies House: if no such person has been appointed, the 
Official Receiver should be served; 
(6) before serving a Claim Notice using the No Service Route, leaseholders should place an advertisement in 
the London Gazette inviting owners of the premises to contact the leaseholders within 28 days; and 
(7) where leaseholders know the identity of the landlord but do not have an address for him or her  falling 
within Group A or B, they should carry out the checks referred to in (2) above, before placing an advertisement 
in the London Gazette. 
 
We agree. 

Q.81. We propose that landlords who fail to serve a Response Notice within the prescribed period should 
no longer be required to transfer their freehold interest, or grant a lease extension, upon the terms set out 
in the Claim Notice 

We agree. 

Q.82. We propose that: 

(1) the competent landlord (rather than the leaseholder) should be responsible for serving copies of the 
Claim Notice upon intermediate leaseholders or third parties; and 

(2) where the competent landlord fails to serve a copy of a notice on an intermediate landlord, the 
intermediate landlord should be able to bring a claim against the competent landlord for any losses arising. 
 

We do not agree to question 82(1). The current regime requires the leaseholder claimant to serve on all 
intermediate interests and third parties on commencing a claim. We do not consider it reasonable to transfer 
that obligation to the competent landlord. 

In relation to 82(2) there is an existing duty of care of a competent landlord in dealing with intermediate 
interests and we see no reason why this lability should be extended further, as is currently proposed. 

Q.83. We invite the views of consultees as to: 

(1) whether a landlord should be entitled to apply to the Tribunal for an order setting aside a determination 
of an enfranchisement claim that has been made in his or her absence; and 

(2) if so, the criteria which the landlord should be required to satisfy before any such adored can be made. 

We agree that there may be circumstances where an application for an order setting aside a determination 
should be allowed, and we would rely in general on the good sense of the Tribunal to decide the merits of 
any such application. 

Q.84. We propose that detailed conveyancing regulations need not generally be made in relation to 
enfranchisement claims. Do consultees agree? Notwithstanding the general proposition, are there 
particular stages of the conveyancing process, or particular types of claim, in relation to which 
conveyancing regulations would still need to be made? 
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We agree. 

Q. 85. We propose that: 

(1) a landlord should serve a Response Notice no later than six weeks after the date on which the Claim 
Notice was sent by post or delivered by hand to the competent landlord: 

(2) a landlord who has received a Claim Notice should serve any intermediate landlords and third parties 
to the existing lease within 14 days; and 

(3) if a Response Notice has been served, either party should be entitled to apply to the Tribunal for a 
determination of the claim 21 days thereafter. 

These time limits seem very short. 

(1) If a Response Notice is to contain a considered valuation response even the existing time limit of eight 
weeks is often tight, if access to inspect proves difficult due to a leaseholder’s absence or failure to 
respond to requests for access. 

(2) We consider fourteen days insufficient and suggest a minimum of twenty-eight days. 

(3) Again, this seems unnecessarily hurried. In our experience the current two month for 1993 Act claims 
seems about right and allows for a sensible period of discussion and negotiation before making a 
protective application with its costs and time resources which can be a burden on the Tribunal. We 
would suggest that the 1967 Act claims be brought into line with this under the new regime. 

Q.86. We propose that: 

(1) an enfranchisement claim should not be deemed to have been withdrawn because procedural time 
limits have been missed by the leaseholder; 

(2) a landlord who has served a Response notice should be able to apply to the Tribunal for an order striking 
out a Claim Notice if procedural time limit has been missed by the leaseholder; 

(3) in a collective freehold acquisition claim, other groups of leaseholders should also be able to apply to 
the Tribunal for an order striking out the Claim Notice if the leaseholder bringing that claim have missed a 
procedural time limit; and 

(4) In either case (2) or (3) above, the applicant for such an order should be required to give the 
leaseholder(s) bringing the claim 14 days’ written notice of the intended application.  

We agree. 

Q.87. We propose that the benefit of a Claim Notice should be transferred automatically upon assignment 
of the leaseholder’s lease, save where the assignment expressly states that the benefit of the claim will not 
be transferred. 

We propose that when a Claim Notice has been assigned, the landlord should continue to be able to serve 
documents on the assignor until he or she is given notice of the assignment of the lease. 
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We agree, although allowance should be made for circumstances where a landlord has already contracted to 
sell at the time of the claim notice and that contract is noted on the landlord’s title (or an application to note 
has been disclosed by a search). In such circumstances there should be provision for the claimants to pay the 
landlord’s wasted costs. 

Q.88. We propose that a landlord who has been deemed served with a Claim Notice will be liable to pay 
the leaseholder’s wasted costs if the landlord disposes of his or her interest between the dates on which 
the Claim Notice was deemed served and the point at which the notice appeared on the register of title or 
is entered as a land charge, provided that the leaseholder’s application to register was made not less than 
14 days after the Claim Notice was posted delivered by hand to the competent landlord. 

We agree. 

Q.89. We propose that, in the case of a lease extension claim, where the landlord’s interest is held subject 
to a mortgage: 

(1) a landlord should be under an obligation to: 

(a) inform his or her mortgagee of the grant of a lease extension not less than 21 days before completion; 

(b) give his or her leaseholder written confirmation that such notice has been given; and 

(2) the leaseholder should be required to pay the purchase money into court if: 

(a) the landlord’s mortgagee requests; or 

(b) the leaseholder has not received confirmation that the required notice has been given to the landlord’s 
mortgagee. 

We agree. 

Q.90. We propose that in the case of a lease extension claim, where the leaseholder’s interest is held subject 
to a mortgage: 

(1) the leaseholder should be under an obligation to give the lease extension to his or her mortgagee within 
one month of registration; and 

(2) if the leaseholder does not do so, he or she will be liable for any losses that occur as a result. 

We propose that, in the case of an individual freehold acquisition claim, where a leaseholder elects to 
merge his or her leasehold and freehold titles, a deed of substituted security will not be required if written 
notice has been given to the leaseholder’s mortgagee and no objection has been raised. 

We agree. 

Q.91. We propose that where the consent of a third party to any grant or transfer is required: 

(1) the grant or transfer may be registered without such consent being given; but 
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(2) the landlord should be required to inform the beneficiary of the transaction not less than 21 days before 
completion, and also within 14 days of completion; and 

(3) if the landlord fails to inform the beneficiary as required, he or she will be liable for any losses that occur 
as a result. 

We agree. 

Q.92. We propose the following. 

(1) any lease extension, leaseback or transfer executed as part of an enfranchisement claim must contain 
a statement recording that it was executed pursuant to the relevant statutory provisions. 

(2) HM Land Registry should: 

(a) include a note on the relevant registered title(s) of any interest granted or transferred (or in the case of 
an intermediate lease, surrendered and re-granted) as part of an enfranchisement claim that the interest 
had been executed pursuant to the relevant statutory provisions; 

(b) in the case of a collective freehold acquisition, include a note of any period which a further such claim 
cannot be made without the permission of the Tribunal. 

We agree. 

Q.93. How and to what extent has the exercise of enfranchisement rights been slowed down, prevented or 
made more costly by: 
(1) the existence of separate procedural regimes for different enfranchisement rights; 
(2) the current rules on missing and uncooperative landlords; 
(3) the time taken collecting up-to-date landlord contact details; 
(4) the time it takes to prepare enfranchisement notices; 
(5) the current law on the service and validity of notices; 
(6) the consequences of a landlord’s failure to serve a counter-notice under the 1993 Act; and 
(7) the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act? 
Where possible, please provide figures to support your response. 
To what extent would our proposals for a united and consolidated enfranchisement procedure, with 
prescribed notices and forms, reduce; 
The duration and cost of the enfranchisement process; and 
 the number of disputes arising under the enfranchisement regime 
To what extent would our proposals for dealing with missing and uncooperative landlords speed up the 
enfranchisement process and reduce the costs typically incurred by leaseholders in these cases? 
 

It is self-evident that the existing enfranchisement regime, that has evolved since 1967, is over complicated, 
and we welcome the proposals for a unified and consolidated enfranchisement procedure which is likely to 
reduce the duration, costs and the number of disputes arising under a new regime nationwide. 
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Q.94. We propose that the current division of responsibility for the resolution of enfranchisement disputes 
and issues between the county court and the Tribunal should end. All such matters should be determined 
by the Tribunal. 

We agree. 

Q.95. We invite the views of consultees as to whether it would be desirable for certain valuation-only 
disputes to be determined by a single valuation expert rather than by the Tribunal at a full hearing. If so, 
we invite consultees’ views as to: 

(1) the types of case in which such an alternative track for dispute resolution would be appropriate (in 
particular, whether it should operate only in respect of low value claims, or wherever the difference 
between the parties’ positions is such that it would be disproportionate to proceed with a full hearing): and 

(2) the rules that should govern its operation. 

It should be possible for a single valuation expert to be appointed in a wide variety of valuation-only disputes 
particularly in low value cases or where most of the valuation elements have either been prescribed or are 
not at issue. This would be analogous to a single joint expert valuer acting in a divorce case. Their duty is to 
the Tribunal in all such cases. 

Q.96. We welcome evidence as to the typical cost and duration of an enfranchisement dispute: 

(1) in the county court; and 

(2) in the Tribunal. 

How and to what extent has the exercise of enfranchisement rights been slowed down, prevented or made 
more costly by: 

(1) The threat of lengthy and potentially expensive litigation; and 

(2) The fact that some disputes arising during an enfranchisement claim may need to be resolved by 
the Tribunal whilst others fall to be determined by the court? 

(3) To what extent would our proposal that all enfranchisement disputes be dealt with in a single forum 
save landlords and leaseholders time and money? 

We do not have such financial evidence, but it is self-evident to us that the exiting regime, with split 
jurisdiction, can be extremely cumbersome, and provided the Tribunal in its new role has the required legal 
as well as valuation expertise, then we must assume the new proposed regime will save landlords and 
leaseholders both time and money. 

Q.97. We welcome evidence as to the proportion of leases likely to be suitable for resolution by a single 
valuation expert. Do consultees consider that dealing with cases on this alternative track is likely to save 
landlords and leaseholders’ time and money? 

The answer to this question is to a degree dependant on the number of valuation issues that will remain to 
be argued under the new regime. If, as we propose elsewhere in this response, there is a degree of 
prescription on some of the key valuation elements (albeit such element should reflect the current level of 
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premium expectation), then it should be possible for a single valuation expert to fulfil his professional duty 
and arrive at a proper and fair valuation opinion on a wide range of cases. 

Q.98 We invite the views of consultees as to whether leaseholders should be required to make any 
contribution to their landlords’ non-litigation costs. 

We consider the current regime on costs is fair and reflects the compulsory nature of leasehold reform act 
claims, where most landlords are unwilling sellers. 

If, as is anticipated, the new regime will be easier, quicker and more cost effective generally, then the 
quantum of recoverable landlords’ fees should reduce, and we are happy to see greater transparency on the 
basis of these fees being calculated, which should reflect no more than the time cost involvement. 

Q.99 We invite the views of consultees as to how any contribution that is to be made by leaseholders to 
their landlords’ non-litigation costs should be calculated. Should the contribution be based on; 

(1) fixed costs 

(2) capped costs 

(3) fixed costs subject to a cap on the total costs payable; 

(4) the price paid for the interest in land acquired by the leaseholder; 

(5) the landlord’s response to the Claim Notice and/or whether the landlord succeeds in relation to any 
points in his or her Response Notice 

(6) fewer categories of recoverable costs than currently set out in the1967 and 1993 Acts 

(7) the same categories of recoverable costs set out in the Acts, but with a reformed assessment procedure; 
or 

(8) wider categories of recoverable costs than currently set out in the Acts? 

We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted: 

(1) such a regime should apply to collective freehold acquisition claims as well as individual 
enfranchisement claims; and 

(2) If a fixed costs regime were to apply to collective freehold acquisition claims; 

(a) What additional features might justify the recovery of additional sums; and 

(b) Whether landlords should be able to recover all their reasonably incurred costs in respect of 
these additional features (subject to assessment0, or only further fixed sums. 

We propose that: 

(1) No additional costs should be recoverable in the case of split freeholds or other reversions, or where 
there are intermediate landlords; and 



  

 

Law Commission  
Leasehold ownership: buying your freehold or extending your 
lease. Response to Consultation paper 

WE HELP THE UK REAL ESTATE INDUSTRY GROW AND THRIVE 

(2) a small additional sum should be recoverable where a management company seeks advice in 
relation to an enfranchisement claim. 

We consider the costs regime should broadly retain the same categories as at present. We think that 
landlords would be unduly prejudiced if the ability to recover non-litigation costs was removed. 

We are not in favour of fixed or capped costs generally, although this may be suitable in some low value 
claims, but clarity and accountability are essential. 

Particularly in PCL, claims cover a broad range of values and can raise complex legal and valuation issues for 
which expert professional fees are required and justifiable and for which landlords may well not be 
adequately compensated under a fixed or capped costs regime. 

We do consider however that there should be much greater transparency on fees, perhaps based on CPR 
recovery categories and be subject to a “reasonableness” test. 

We do not agree that no additional cost should be recovered where there is an intermediate interest, 
particularly as the current proposals suggest that the competent landlord will be required to take on more 
obligations in dealing with these interests in future enfranchisement claims. 

Q.100. We propose that where an enfranchisement claim fails or is withdrawn, or a Claim Notice is struck 
out, leaseholders should be liable to pay a percentage of the fixed non -litigation costs that would have 
been payable had the claim completed. 

We also propose that the percentage of the fixed non-litigation costs that should be payable in those 
circumstances should vary depending on the stage that the claim has reached. 

If so, what percentages should apply at particular stages of the claim? 

We consider these proposals are unnecessarily prescriptive. We think that in such cases the reasonable costs 
incurred by the landlord, (properly computed and if necessarily taxed), should be reimbursed. 

Q.101. We propose that a landlord should have a right to seek security for his or her non-litigation costs. 

If there is no requirement to pay a statutory deposit under the new regime, we agree that there should be a 
right to seek a security deposit which should give some comfort to landlords as otherwise they would be 
without security for their reasonable recoverable costs. This right to seek a deposit should be extended to 
collective claims where currently landlords have no security for their costs. 

Q.102. We propose that a landlord should have a right to apply to the Tribunal for an order prohibiting 
named leaseholders from serving any further Claim Notice without the permission of the Tribunal. 

We agree. 

Q.103. We propose that the existing limited powers of the Tribunal to order one party to pay the litigation 
costs of another party in an enfranchisement claim should apply to all disputes and issues that it is to decide 
(except in respect of orders made under the No Service Route, orders permitting a landlord to participate 
in a claim or to set aside a determination, and orders striking out a Claim Notice) 
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Do consultees agree? If not, what types of dispute and/or issues should be excluded from such restrictions 
and why?  What powers to make orders in respect of litigation costs should apply in such excluded cases? 
Should parties be able to agree that costs shifting will apply to all or part of a claim? 

We agree, but we also refer to our answer to Q.104 below. 

Q.104. We propose that the scope of the Tribunal’s existing power to order one party to pay any of the 
litigation costs of another party should not be extended. 

We disagree. In our view the ability to make orders on costs, concentrates the minds of parties to litigation 
and would reduce the element of ‘gaming’ that can currently take place where there is no effective cost 
sanction. We consider that the risk of a cost’s liability would act as a deterrent to both landlords and 
leaseholders in pursuing poor arguments or bad claims before the Tribunal. 

Q.105. We welcome evidence as to: 
(1) the typical costs incurred by landlords in dealing with enfranchisement claims; and 
(2) the proportion of those costs which can be recovered from leaseholders. 
To what extent does the obligation on leaseholders to pay their landlords reasonable costs arising from the 
enfranchisement process have an impact on leaseholders’ willingness to bring or pursue claims? 
Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 for reforming 
non-litigation costs would make leaseholders more willing to bring or pursue enfranchisement claims? 
What would the impact be on landlords of removing or capping their entitlement to recover their non-
litigation costs from leaseholders (other than the fact that they would have to meet the costs themselves)? 
 

We do not have specific data on typical costs, but the scope of cost recovery is clear under current rules. If 
such costs were reduced and made more transparent under a new simplified regime, then this will reduce 
the costs associated with the enfranchisement process. We think it inappropriate for landlords to be 
responsible for all the costs associated with compulsory acquisition, where in most cases a landlord is an 
unwilling seller and a claimant is receiving a built-in discount from market value. 

Q.106. How and to what extent do the different powers of the Tribunal and the county court to award 
litigation costs in enfranchisement disputes have an impact on the behaviour of both landlords and 
leaseholders with respect to such disputes? 

We refer to our answer to Q.104. above. We reiterate the points we have made previously and consider that 
the ability to award litigation costs is generally helpful in ‘improving’ the behaviour of both landlords and 
leaseholders.  

Q.107. We invite the views of consultees as to: 
(1) whether the section 9(1) valuation methodology should be retained indefinitely or temporarily, and if so 
for how long; or 
(2) whether the section 9(1) valuation methodology should be replaced with a fixed proportion of a “term and 
reversion” valuation or another simplified methodology; and 
(3) whether the test for whether section 9(1) (or a simplified methodology) applies should be determined: 
(a) by reference to capital value; 
(b) by reference to council tax banding; 
(c) by reference to the location of the property; 
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(d) by reference to an amended version of the current test for leases granted after 1 April 1990 (in other 
words, calculating “R” under section 
1(1)(a)(ii) of the 1967 Act); or 
(e) by some other means. 
 
We consider option (2) is the most sensible replacement of the existing, over complicated methodology. If 
the basis of a 9(1) valuation is to value the site in reversion, then applying an appropriate percentage to the 
freehold reversion would achieve much the same result. The proportion of freehold value that the site 
represents would vary nationwide but this variation should reflect the local market, as currently. Council Tax 
bands are probably the fairest way of identifying the ‘low value houses’ where 9(1) valuations currently apply. 

Q.108. We invite the views of consultees as to: 

(1) whether a separate, simplified valuation regime should be created for low value and/or straightforward 
enfranchisement claims; and 

 (2) how such low value and/or straightforward claims should be identified. 

We agree with this proposal in principle.  The simplest way of identifying such claims would be by reference 
to lease length and the ground rents payable. We consider that all leases of 125 years and over with fixed or 
stepped reviews should fall within this regime. 

We do not consider that such a simplified regime would easily work for collective claims, even those with 
long reversions. 

Q.109, Do consultees consider it desirable to seek to treat commercial investors differently from owner-
occupier leaseholders in respect of the premium payable for the exercise of enfranchisement rights? 
 If so: 
(1) do consultees consider that it might be possible to distinguish between such leaseholders: 
(a) by reference to whether the leaseholder is exercising enfranchisement rights for the first time; 
(b) by reference to whether the leaseholder is exercising enfranchisement 
rights in respect of his or her only or main home; or 
(c) by some other means? 
(2) how might the valuation methodology be varied so as to produce different 
premiums for different types of leaseholder? 
 
We do not consider this proposal is either desirable or workable in practice. It is very apparent from the 
working of the Acts since inception that the distinction between types of claimant has eroded, and we do not 
see how such distinctions could sensibly be reintroduced at this stage.  

It appears that the main driver for this proposal is that differential premiums could be charged to different 
categories of leaseholder claimants, as this might get over difficulties with ECHR A1P1. We think this 
fundamentally unfair and fraught with complication and the effect on the market would be very severe in 
PCL with differential pricing effects. 

The proper solution is to decide on a basis of valuation which takes account of ECHR requirements and 
reflects fairly the value of the landlords’ property assets. 
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We consider that great care should be taken to ensure that student accommodation blocks and PRS units as 
well as care homes that are let are not unduly burdened by these enfranchisement rights. There would be a 
significant impact on the market for these types of schemes if they were at risk form enfranchisement claims 
in the future. This might lead to a lack of product and lack of development from the private sector. 

Q 110:  Should Ground Rent Reviews be restricted 
 
We understand the concern that has arisen on this subject. However, many ground rents have simple and 
uncontentious review mechanisms and most new build properties link ground rent reviews to RPI. 

There has been well publicised concern at doubling ground rents on a 10 year or similar basis. We understand 
that these relatively small total number of cases are being dealt with sympathetically by the majority of 
housebuilders and ground rent owners and subsequently this concern should abate.  We see no difficulty in 
prohibiting the creation of such ground rents going forward. 

We think that the valuation of ground rents should be linked to the market (which has been the basis of most 
recent purchases of such rents in recent years). We consider it is possible and desirable to set up an on-line 
calculator, free or at nominal cost at the point of access, which takes account of essential parameters such 
as rent and review pattern. Provided the calculator reflects publicly available market data, and that this is 
reviewed at regular intervals by a Council of Experts, be it Land Registry, RICS or some other body, then the 
output calculation which form the basis of purchase and sale, should be fair, transparent and easily available. 
Several of the larger Ground Rent funds have fully endorsed this proposal. 

Q. 111.  Should Capitalisation Rates for enfranchisement valuations be prescribed and, if so, how, by whom, 
how often and in respect of what different types of interest. 
 
As indicated above, most ground rents have been bought in the market, at market driven prices. We agree 
that the calculation and valuation of ground rents should be simplified and made more transparent, and in 
this context the appointed Council of Experts should give input to the data behind the on-line calculator. This 
should reflect market rates and perceptions, which will change over time. The crucial thing is for the end-
user leaseholder to be able to ascertain the cost of extinguishing their rent, in the knowledge that there is 
competent and independent oversight on the method of calculation. 

Q.112. Should deferment rates for enfranchisement valuations be prescribed and, if so, how, by whom, how 
often and in respect of which geographical areas. 
 
Since Sportelli there has in effect been prescription of deferment rates, with some regional variation. We do not 
see a problem with this, but it is important that such rates are kept under periodic review by an appointed 
Council of Experts. Sportelli is now some 15 years old and there are certainly arguments that a review of the 
elements that make up the Sportelli formula, (the risk-free rate, the real growth rate and the risk premium), 
should be reviewed.  No rates should remain immutable over time and changing circumstances should allow for 
amendment. 
We agree with the principle that an easily discernible deferment rate is an important element in arriving at 
quicker, easier and more cost-effective valuations. 
 
Q.113. Should relativity or a No Act deduction be prescribed for enfranchisement valuations and, if so, how, by 
whom, how often, in respect of which geographical areas and whether the 80 year cut-off should be removed. 
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We consider it could be possible to prescribe relativity in a fair and comprehensive manner. In effect the Gerald 
Eve graph has become the market norm for PCL, with some shift away from this outside London. It is apparent 
that a different basis of calculation is appropriate for very short leases and the Vale Court formula has given a 
good steer on these limited, but valuable cases in PCL. Any graph based on the Parthenia model has been totally 
rejected and has no place in any future regime. 
The market has become accustomed to the 80year cut off, although there is no real valuation justification for it, 
and we assume it will remain. There is certainly no justification for reducing this cut off. 
 
Q.114. We invite the views of consultees as to whether the possible right to hold over at the end of a long 
lease should be disregarded on an enfranchisement valuation. 
 
We do not consider there is a serious risk of holding over in any but the very shortest of leases and we do not 
think the market reflects this either. We therefore consider that such a risk should be disregarded except in 
cases of very short lease (sub five years), and where there is a realistic possibly of an Assured Tenancy at 
reversion. 
 
Q.115. We invite the views of consultees as to whether a discount for leaseholder’s improvements on an 
enfranchisement valuation should be retained. 
 
We consider that such a discount should be retained. Inevitably the quantum of discount is a matter of 
negotiation and this may complicate negotiations, but it has been an established principle of leasehold reform 
law and practice that the freehold and leasehold values under discussion should reflect values net of 
improvements, which is both equitable and serves to reduce the price payable. 
 
Q.116.We invite the views of consultees as to whether it should be possible for leaseholders to elect to accept 
a restriction on development to prevent development value from being payable as part of an enfranchisement 
valuation. 
 
We agree with this proposal, which will simplify the valuation process in cases where there can be arguments 
about development potential, it would reduce enfranchisement premiums in such cases, and also reduce the 
scope for litigation. However, in any such scheme there must be a proper mechanism for (i) reserving the 
development value to the landlord and (ii) ensuring that the landlord is properly compensated if and when the 
reservation is released. 
 
Q.117.We invite the views of consultees as to which, if any, of the valuation options we have discussed (set 
out at Options 2A to C in Chapter 15) are preferable and, so far as any preferred option contains a range of 
possible reforms, which of those reforms should be adopted. 
 
We consider that the current valuation basis should be retained with, if necessary, some prescription of rates 
but which should reflect current practice and case law. Thus Option 2 C most closely represents our position. 
We do not seek to increase premiums payable and with some of the proposals, such as enforced leasebacks, this 
should reduce them. Such proposals should certainly make the process cheaper, as with such prescription of 
rates, the scope for argument and negotiation will be limited.  
We do not consider it appropriate to use any such prescription of rates as an opportunity to materially reduce 
premiums and we hope that in such a case the ECHR A1P1 concerns will be kept fully in mind. 
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Q.118. We invite the views of consultees as to the desirability of an online calculator for enfranchisement 
valuations and the types of claim for which it could be appropriate. 
 
We agree that an online calculator would be desirable and could very well be employed in cases of very long 
leases. We do not think it would work with collective claims or where there were a number of contentious 
issues. 
 
Q.119. How and to what extent has the current methodology for calculating premiums payable on 
enfranchisement slowed down, prevented or made more costly, the exercise of enfranchisement rights? 
 
We consider that although the current methodology could be improved, the cases of Sportelli and Mundy have 
given guidance to valuers on deferment rates and relativity and have to a considerable degree narrowed the 
areas of serious dispute in negotiations. In high value areas, particularly PCL and when dealing with short 
unexpired terms there is a great deal of money at stake in some claims and even quite small variations of inputs 
can make a material difference to the price. In collective claims in such areas this is likely to be even more 
complicated and time consuming. 
In cases of very long leases with modest rents and a clearly discernible review pattern the current methodology 
has undoubtedly overcomplicated matters and, as discussed elsewhere in this response, some form of online 
calculator is a more appropriate way of dealing with such claims.  
Where the freehold reversion is substantial, but likely to be the subject of contention, such a methodology is 
unlikely to produce a fair and acceptable result. 
 
Q.120. We have set out the following options for the reform of valuation: 
(1) the adoption of a simple formula; and 
(2) options based on current valuation methodology, involving different combinations of current valuation 
components and/or the prescription of certain rates  
To what extent would each of these options reduce the duration and cost of the enfranchisement process, and 
the number of disputes arising? 
 
We do not consider option (1) to be appropriate or likely to provide sufficient compensation within ECHR A1P1. 
 
As we comment elsewhere in this response, we consider that options based on current valuation methodology, 
with an element of prescription, but with suitable longer-term oversight from a Council of Experts, is a sensible 
way forward, and is likely to reduce the duration and cost of the enfranchisement process (if not necessarily 
premiums payable), and the number of disputes arising. 
 
Q.121. We welcome evidence as to the likely impact of the possible valuation methodologies set out in 
Chapter 15 on different sectors of the economy – in particular, the institutional investment sector, the 
charitable sector and the leasehold market (for both owner-occupiers and buy-to-let leaseholders). 
 
Any substantive variations from the current premium basis will impact the market. If the basis of premium 
calculation is radically reduced, then there will be windfall gains for leaseholders and in effect one category of 
property owner will be favoured against another (the landlord). If differential pricing is introduced this will 
distort the open market and inevitably landlords will try and protect their interests to prevent cases of reduced 
premiums where possible. 
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Q.122. We welcome evidence as to: 
(1) the proportion of existing leases which are currently eligible for section 9(1) valuations; and 
(2) the likely impact on landlords and leaseholders of (a) retaining the section 9(1) valuation methodology for 
a limited period, or (b) replacing it with a simplified valuation methodology. 
 
We do not have quantitative evidence, but we are aware of the prevalence of 9(1) cases outside London. The 
consultation makes it clear that it is not their remit to make enfranchisement more expensive, and it is therefore 
necessary to replace the existing 9(1) valuation methodology with a reasonably comparable basis which 
produces a similar result. As we comment elsewhere, we think a valuation to site value in reversion would work 
in this context. 
  
Q.123. We welcome evidence as to the likely impact on the leasehold market (and wider housing market) of 
differentiating between classes of enfranchising leaseholder (for example, those who occupy the property as a 
residence and those who do not) in respect of the premium payable. 
 
We reiterate our answer to Q.121. Any such differential pricing will cause both landlords and leaseholders to try 
and secure their positions and this will distort the market. 
 
Q.124. We welcome evidence as to the costs, benefits and practicalities of constituting and maintaining a 
body whose function is to prescribe certain rates for a reformed valuation methodology. 
 
As we have suggested elsewhere in this response, we consider it crucial that there is an independent Council of 
Experts who can monitor valuation inputs which are likely to change over time. We have no absolute preference 
as to how this body is set up and funded, but if there is a serious attempt to make the whole process simpler 
cheaper and more cost effective and  the conclusion is that ‘sufficient compensation’, requires a proxy from 
market data and rates, then there needs to be a transparent and independent body to maintain this data and to 
be seen to dealing with this fairly and independently. This being the case, valuations both of short lease 
reversions involving deferment rates and relativity and of long reversion ground rent holdings involving 
capitalisation rates can be dealt with expeditiously and quickly with a degree of transparency which should 
satisfy all parties in the transaction. 
 
Q.125.  We welcome evidence as to the costs, benefits and practicalities of setting up and maintaining an 
online valuation calculator. 
 
Given input from leasehold enfranchisement practitioners who have already set up such calculators, it should 
not prove difficult or costly to set up such a calculator which will have some form of statutory credentials. The 
inputs will, we assume follow whatever is decided on the matter of valuation inputs discussed elsewhere in this 
response and we further assume that the Council of Experts will monitor such inputs going forward to ensure 
the outputs reflect the correct basis of premium. 
 
Q.126. We propose creating a statutory duty on the landlord who has conduct of an enfranchisement claim to 
act with reasonable care and skill, and to act in good faith, in respect of the interests of other landlords. Do 
consultees agree? 
 
We agree. This mirrors the current regime. 
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Q. 127. We invite the views of consultees as to whether an intermediate lease created as part of a collective 
freehold acquisition claim should be acquired by a nominee purchaser on any subsequent collective freehold 
acquisition of the premises. 
 
On balance, we support this proposal. As is pointed out in the consultation, it is possible for intermediate 
leaseholders to protect their financial position in such circumstances. 
 
Q.128. We propose that, where the leaseholder of a flat also holds an intermediate lease in respect of that 
flat, the intermediate lease of that flat should not be acquired on any collective freehold acquisition of the 
premises. Do consultees agree? 
 
We agree. 
Q.129. We propose that, in a collective freehold acquisition claim, where there is an intermediate lease of the 
whole building, but not all the flats within the building are let on long sub-leases (so the intermediate 
leaseholder would be treated as the qualifying tenant of some of the flats), either: 
(1) the whole of the intermediate lease should not be acquired; or 
(2) the whole of the intermediate lease should be acquired, but there should be a leaseback to the 
intermediate leaseholder of flats of which he or she would be the qualifying tenant? 
Do consultees agree with either of these alternative proposals? If so, which approach is preferred and why? 
 
We consider option (2) preferable which would mirror the position as if the intermediate leaseholder had held a 
separate underlease of some of the flats.  
 
Q.130. We propose that, as part of any collective freehold acquisition claim: 
(1) leases containing common parts together with other property should continue to be capable of being 
acquired by the nominee purchaser where it is reasonably necessary for the proper management or 
maintenance of those 
common parts; and 
(2) the Tribunal should have power to sever a lease containing common parts together with other property, or 
to introduce new or varied easements to ensure proper management or maintenance of those common parts, 
as an alternative to ordering that the whole of the lease be acquired by the nominee 
purchaser. Do consultees agree? 
 
We agree. 
 
Q.131. We propose that a lease of common parts granted for development purposes should not be acquired by 
a nominee purchaser on a collective freehold acquisition claim unless: 
(1) the severance of any part of that lease; and/or 
(2) the introduction of new, or the variation of existing, easements; 
would both permit the proper management of any common parts, and substantially preserve the intended 
development. 
Do consultees agree? 
 
We agree. 
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Q.132. We propose that leaseholders holding sub-leases granted out of leases that had previously been 
extended under the existing or any future statutory enfranchisement regime should be entitled to bring, or 
participate in, an enfranchisement claim. Do consultees agree? 
 
We agree. 
 
Q.133. We provisionally propose that the separate designations of “Minor Superior Tenancy” and “Minor 
Intermediate Leasehold Interest” and the formulae relating to them should be removed. Those interests which 
currently fall within the existing definitions would then be valued on the same basis as all other intermediate 
leases. Do consultees agree?   
If not, do consultees agree that the thresholds in the formulae that apply to a Minor Superior Tenancy and/or 
a Minor Intermediate Leasehold Interest ought to be increased? 
 
We agree. 
 
Q.134. We propose that, on any individual lease extension claim, the rent payable by an intermediate landlord 
should be commuted on a pro rata basis. Primarily this approach would avoid creating negative value in an 
intermediate lease, which the leaseholders could use to their advantage in the way that was done in the case 
Alice Ellen Cooper-Dean Charitable Foundation Trustees v Greensleeves Owners Ltd. 
 
We support this proposal without reservation. The valuation of negative interests has been one of the most 
anomalous aspects of the existing regime since the decision in Nailrile and the requirement to commute the rent 
in future cases will remedy this valuation anomaly, which rewards the wrong party and, in many cases, adds 
additional financial burden on to the enfranchising leaseholder. 
 
Q.135. We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new statutory 
duty requiring them to act with reasonable care and skill, and in good faith, in respect of interests of other 
landlords. 
 
In our experience, the exercise of a duty of care in respect of other landlords by the competent landlord has 
worked reasonably well under the existing enfranchisement regime, and to this extent a new statutory duty 
should not impact greatly. It is fair to point out however, the anomalous position of a competent landlord, or 
their advisors, taking on additional professional tasks and additional liability, if it is also the case that there is no 
cost implication on the other landlords. 
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Leasehold home ownership: buying your freehold or extending your lease 

Bryan Cave Leighton Paisner LLP is a market leading international law firm with over 800 lawyers 
worldwide.  We are consistently ranked number 1 in all real estate disciplines by the leading legal 
directories.  Over 500 real estate investors, developers, occupiers and lenders rely on us to make 
their real estate deals and projects work.  We have over 200 lawyers in our London, Manchester and 
Southampton offices specialising in providing real estate advice as well as our own international 
teams.   

Concern about the country’s need for more housing and interest in all aspects of residential 
investment has never been greater.  As new approaches to the housing market are developing, more 
innovative and pragmatic advice is required.  Our cross practice team is equipped to assist, whether 
this involves new residential funds, the restructuring of existing deals, development projects finance or 
investment facilities. 

We have a multi-disciplinary team focussing on residential property as a new investment class, 
whether this is private rental, affordable housing or development for sale.  Our expertise ranges from 
estate renewal and PFI to capital markets, the use of government guarantees, REITS and offshore 
funds. 

While many advisors may be new entrants to this market, we have been advising the residential 
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As legal advisors we are not able to comment on the valuation issues addressed by the consultation.  
We have, therefore, responded only to the questions raised in Chapters 4 to 13 and Chapter 16 of the 
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Consultation response from Bryan Cave Leighton Paisner LLP 

Leasehold home ownership: buying your freehold or extending your lease 

This is the response from Bryan Cave Leighton Paisner LLP, solicitors. 

As legal advisors we are not able to comment on the valuation issues addressed by the consultation.  
We have, therefore, responded only to the questions raised in Chapters 4 to 13 and Chapter 16 of the 
consultation. 

Any questions arising from this response should be addressed to: 

  

 

 

7 January 2019 

Consultation Question 1 

3.42 We invite the views of consultees as to whether a reformed enfranchisement regime should 
treat particular issues differently in England and in Wales.  Consultees are welcome to share 
their views on this point here, or in response to questions which we ask later on particular 
issues. 

We understand that the Welsh Assembly have made significant changes to short-term 
residential tenancies (yet to come into force) but these changes do not have a significant 
impact on long leases at a premium.  Unless the Welsh Assembly has proposals for the 
reform of long leases, the presumption should be that enfranchisement in England and 
Wales operate on the same basis unless there are compelling reasons for there to be a 
difference.  We do not have sufficient experience of the leasehold market in Wales to 
comment on whether or not there are compelling reasons for there to be a difference. 

Consultation Question 2 

4.40 We provisionally propose that leaseholders of both houses and flats should be entitled, as 
often as they so wish (and on payment of a premium), to obtain a new, extended lease at a 
nominal ground rent.  Do consultees agree? 

Yes. 

4.41 We invite the views of consultees as to: 

(1) the appropriate length of such a lease extension; and 

(2) the points at which the landlord should be entitled to terminate the lease (paying 
appropriate compensation to the leaseholder) for the purposes of redevelopment. 

As tenants will have an opportunity to extend their leases more than once, the length of the 
extension must take into account the cumulative costs of extending the lease and ensure 
that the cost of each individual extension does not price tenants out of the right to extend 
their leases.  For example, if it would cost £50,000 to extend for 125 years and a further 
£50,000 (at today’s prices) to create a further extension at a later date but would cost only 
£75,000 to create a single 250 year lease extension today, we think that a 250 year 
extension would be appropriate.  If, however, the single lease extension of 250 years would 
cost £110,000, then a 125 year lease might be the better option.  Any decision on the length 
of term to be granted must take into account valuation advice from surveyors on the price 
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differentials between the different lengths of terms proposed and their likely impact on the 
ability of tenants to exercise the right to a lease extension. 

In terms of redevelopment, if tenants are granted the right to a longer term for the extended 
lease, then the redevelopment rights will need to be more flexible.  For example, if the initial 
leases were granted for a term of 99 years, the landlord should have the right to terminate in 
the final 12 months of the original term.  If lease extensions for 125 or 250 years are 
permitted, then a right to terminate only during the final five years of the extended leases will 
be too restrictive.  Maybe there needs to be a right to terminate in say, the 50th year and 
every 25 years after this. 

When redevelopment should be permitted is not simply a time calculation.  It depends on 
the age of the original property and its standard of construction.  Therefore, any 
redevelopment rights are never going to be ideal for either the landlord or the tenant. 

Consultation Question 3. 

4.46 We invite the views of consultees as to whether the right to a lease extension should in all 
cases be a right to an extended term at a nominal ground rent, or whether leaseholders 
should also have the choice: 

(1) only to extend the lease (without changing the ground rent); or 

(2) only to extinguish the ground rent (without extending the lease). 

Given the Government consultation on the abolition of ground rents for long leases of 
houses and flats, Option 1 would seem to be politically inexpedient and Option 2 would 
penalise those whose leases have “unfair” ground rent provisions as the premium payable 
would have to reflect the loss of the landlord of the ground rents that they are entitled to 
under the lease.  The provisions relating to lease extensions should be consistent with 
Government policy on the grant of new leases and we think that the answer should be “No” 
to both questions. 

Consultation Question 4 

4.52 We provisionally propose that: 

(1) a leaseholder claiming a lease extension should be entitled to a lease extension of 
the whole of the premises let under his or her existing lease, whether or not the 
entirety of the premises falls within the curtilage of the building; 

(2) landlords should be able to propose that other land be included within a lease 
extension, and that there should be no time limit within which that proposal can be 
made; and 

(3) there should be no power for landlords to argue that parts of the premises let 
under a leaseholder’s existing lease should be excluded from a lease extension. 

Do consultees agree? 

(1) A leaseholder should be entitled to extend the lease of the whole of the premises 
let under his lease and any appurtenant property.  Section 62(2) of the 1993 Act 
adequately deals with appurtenant property but this only applies if, where the 
appurtenant property and the flat are held on separate leases, the landlord and the 
tenant under each lease are the same.  In the scenario that the parties are not the 
same but the appurtenant property still adds to the enjoyment (and value) 
provision need to be made to allow for the extension of the appurtenant property 
lease. 
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(2) Further consideration would need to be given as to what other land the landlord 
could include, particularly if this is likely to have an impact on the premium paid by 
the leaseholder.  Any such proposal should be made in the landlord’s counter 
notice to provide both parties sufficient opportunity to consider the proposal. 

(3) Agreed. 

Consultation Question 5 

4.54 We provisionally propose that a lease extension should automatically: 

(1) be subject to any mortgage that is secured over the existing lease, and 

(2) bind the landlord’s mortgagee. 

Do consultees agree? 

Yes.  We would add that the lease extension should also bind any other freehold or 
leasehold interests that are superior to the landlord’s interest so that a landlord who has a 
sufficient reversion can grant the extended lease without the consent of the freeholder or 
superior leaseholder. 

Consultation Question 6 

4.91 We provisionally propose that (except in the case of Aggio-style leases and cases where the 
common parts of a building are owned and managed by a third party) the terms of a lease 
extension (other than the length of the term and the ground rent) should be identical to the 
terms of the existing lease, save where either party has elected to include terms drawn from 
a prescribed list of non-contentious modernisations.  Do consultees agree? 

A prescribed list of non-contentious modernisations would be welcome to provide clarity on 
what amendments can and cannot be included in a new lease. 

However, the prescribed non-contentious clauses should be included only where both the 
landlord and the tenant agree, not where either party elects to include them.  The important 
issue here is that landlords will want leases in blocks of flats to have consistent terms and 
not a patchwork of different leases where different tenants have requested different 
standard terms.  Some of the proposed clauses would lead to inequalities between leases 
where, for example, a tenant who has extended its lease can require the landlord to enforce 
the terms of another lease but other tenants, who have not extended their leases, do not 
have that right. 

4.92 We invite the views of consultees as to the terms that should be included within such a 
prescribed list. 

In addition to those clauses set out in Figure 3 in the consultation, consideration should be 
given to providing standard clauses that update clauses in a lease that are no longer up to 
date with the current law.  Alienation provisions in a lease granted before the coming into 
force of the Landlord and Tenant (Covenants) Act 1995 would be one example.  Another 
would be an obligation on the landlord and the tenant to provide each other with a copy of 
any Energy Performance Certificate obtained by them where the lease does not address 
EPCs. 

With any list of clauses that can be included, the risk is that they will become dated.  What 
we would deem as clauses that need updating today may be very different in ten years’ 
time.  Any list based system will need to be subject to periodic review, say every five years. 
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Also, new terms being introduced into a lease should not be limited to those on a list and 
there will be undoubtedly occasions where unforeseen matters arise due to the nature of the 
particular property. 

4.93 Do consultees consider that it would be appropriate to adopt a standard or model lease for 
Aggio-style leases? Alternatively, would it be appropriate to use a standard or model lease 
as a starting point in such cases? 

We note that the consultation does not address the question of whether Aggio style leases 
should be capable of being granted.  Whilst Aggio reflects the current law on lease 
extensions, the right to claim Aggio lease extensions has been an unexpected consequence 
of the relaxation of the qualifying conditions for obtaining an extension of a lease.  Is the 
current review of the law an opportunity to consider whether Aggio type lease extensions 
should be capable of being granted? 

If Aggio style leases are maintained, the starting point from the landlord’s perspective would 
normally to be to draft a lease based on other occupational leases in the building so that the 
service charge provisions, insuring obligations and repairing obligations are consistent 
throughout the building.  We therefore think that a model form of lease would not be the best 
starting point where the landlord is able to show that other occupational leases have been 
granted in a standard form for the building.  In cases where there are no long-term 
occupational leases, there may be a stronger case for starting from a model form of lease.  
However, in Aggio style cases, there is less of an imbalance between the bargaining power 
of the landlord and the tenant claiming the lease extensions so we do not consider it is 
essential for model forms of lease to be published for Aggio extensions. 

Consultation Question 7 

4.98 Do consultees consider that the ability of parties to enter into a lease extension outside 
the 1967 and 1993 Acts creates significant problems in practice? 

Yes.  Leaseholders are particularly susceptible to accepting onerous voluntary terms from 
landlords that they do not understand or that will impact the future marketability of the 
property.  If the Government is proposing abolishing the 2 year ownership criteria for 
statutory lease extensions then all leaseholders should be able to apply for statutory lease 
extensions providing a more uniform and informed approach for leaseholders to extend their 
leases. 

Where lease extensions outside of the statutory framework are to be permitted they should 
still be permitted to benefit from the 1993 Act deemed surrender and regrant.  Currently this 
is not possible and creates additional time and expense. 

4.99 What steps, if any, do consultees consider could be taken to control or limit the use or 
impact of parties entering into a lease extension outside of a new statutory enfranchisement 
regime? 

One option would be to limit voluntary lease extensions to circumstances where no changes 
to the terms of the lease are being made (other than the length of the term) or any changes 
are changes to include terms from the prescribed list of non-contentious modernisations. 

Consultation Question 8 

4.101 We invite consultees to tell us about their experiences in practice of the statutory provisions 
under the 1967 and 1993 Acts which enable a landlord and leaseholder, with court approval, 
to enter into a lease extension under which the leaseholder is precluded from exercising 
further enfranchisement rights in the future. 
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This scenario is more likely to arise under the 1967 Act.  Where a leaseholder is unable to 
extend his lease under the 1967 Act, he is faced with either entering into a voluntary deal 
with the landlord (where the terms may likely favour the landlord more so than the 
leaseholder) or enfranchising.  Although steps have been taken to make the latter simpler, 
the 1967 Act is still archaic and the enfranchisement process is not straightforward. 

4.102 Do consultees consider that similar provision should be made under any new 
enfranchisement regime? 

The leaseholder should always have the right to extend his lease (whether of a house or 
flat).  To limit this right or otherwise lessen it would surely go against the Government’s 
objective of reforming leasehold law. 

Consultation Question 9 

4.103 To what extent would our proposed uniform right to a lease extension at a nominal ground 
rent, for both houses and flats, increase the likelihood of leaseholders seeking lease 
extensions under (future) enfranchisement legislation? 

This is not a question that we are able to offer an opinion on. 

Consultation Question 10 

4.104 We welcome evidence as to whether, and if so, how, an increase in the length of a statutory 
lease extension would affect: 

(1) the leasehold market; and 

(2) the mortgageability of leases. 

This is not a question that we are able to offer an opinion on. 

Consultation Question 11 

4.105 We have asked whether leaseholders should have the option of: 

(1) extending their leases without changing the ground rent; or 

(2) extinguishing their ground rent without extending the term of the lease. 

We welcome evidence as to the likely uptake of these options by leaseholders. 

This is not a question that we are able to offer an opinion on. 

Consultation Question 12 

4.106 To what extent does the current ability of parties negotiating a lease extension to include 
such terms as they may agree in the lease extension: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the imposition of onerous or undesirable terms upon leaseholders under 
the lease extension, resulting in additional future costs to leaseholders? 

The ability of parties to include such terms as they may agree in the new lease often adds to 
the time taken to complete a lease extension and the costs.  With a voluntary deal, 
sometimes the leaseholder will accept the landlord’s heads of terms without fully 
understanding the implications of any amendments and the issue is disputed over by 
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solicitors often increasing costs.  As there is no prescribed list of accepted modernisations to 
a new lease, a dispute can arise under the statutory framework where the parties cannot 
agree on amendments. 

4.107 To what extent would restricting parties’ ability to introduce new terms into a lease extension 
to terms which are drawn from a prescribed list: 

(1) reduce the time and cost involved in acquiring a lease extension; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to leaseholders arising from the terms of the lease extension? 

A prescribed list would be welcome and greatly reduce the scope for disputes.  The list 
should also clarify what is regarded as a defect in a lease as this is also a point of 
contention amongst practitioners. 

4.108 Would this reform lead to a higher proportion of leaseholders seeking to exercise their right 
to a lease extension? 

We cannot assess whether it would do so or not. 

Consultation Question 13 

5.30 We provisionally propose that, where an individual freehold acquisition claim is made: 

(1) the leaseholder should be entitled to a transfer of: 

(a) the whole of the building in which his or her residential unit is situated, 
even if parts of that building are not included within his or her existing 
lease; and 

(b) the whole of his or her premises let under the existing lease, whether or 
not the entirety of those premises falls within the curtilage of the 
building; and 

(2) there should be no statutory deadline or time limit for landlords to propose that 
other land originally let to the leaseholder, but now assigned to another, should 
also be included in the transfer, or that parts of the premises that are above or 
below other premises in which he has an interest should be excluded from the 
transfer. 

Do consultees agree? 

Yes although in (1), provision will need to be made where, say, there is a passageway or 
something else within the building which is shared with someone else where to grant the 
tenant the right to acquire the freehold would create the potential for flying freeholds.  For 
example, the tenant’s lease is a lease of a house with a shared passage way at ground floor 
level and adjoining houses have rooms that extend over the passageway at first floor level. 

We disagree with the proposal in (2).  There should be a statutory timescale imposed on the 
landlord to make proposals of what land should be included and excluded from the transfer.  
The landlord should make such proposals in its counter notice to avoid delays later in the 
transaction and to prevent the landlord seeking to delay or frustrate the claim by waiting to 
the last minute to make its proposals. 

The question pre-supposes that the landlord owns the whole of the building in question.  
Provisions would be needed to deal with circumstances where there is a split reversion. 
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Consultation Question 14 

5.34 We provisionally propose that, where an individual freehold acquisition claim is made: 

(1) any mortgage secured against the freehold title should automatically be 
discharged upon execution of the transfer; but 

(2) the leaseholder should be under a duty to pay: 

(a) the whole of the price; or 

(b) (if less) the sum outstanding under the mortgage; 

to the mortgagee or, alternatively, into court; and 

(3) any sums due from the leaseholder to the landlord should be reduced by any 
sums paid under (2) above. 

Do consultees agree? 

In principle, yes but the proposals also need to cover circumstances where the amount 
secured by the mortgage exceeds the price payable by the leaseholder to acquire the 
freehold title.  Lenders will be justifiably concerned that their security will be automatically 
discharged where they have not received the full amount due to them. 

5.35 We also provisionally propose that where an individual freehold acquisition claim is made – 
save in the case of estate rentcharges imposed to secure positive covenants – a landlord 
should be under a duty to use his or her best endeavours to redeem any rentcharge. 

Do consultees agree? 

No.  A best endeavours obligations imposes a high degree of responsibility on the landlord.  
Non-estate type rentcharges rarely exceed a nominal amount a year.  In many cases, the 
rentcharge will not have been paid for 12 or more years and title to the rentcharge will have 
been acquired by adverse possession.  The cost to the landlord of seeking to redeem the 
rentcharge will be out of all proportion to the benefit received by the tenant.  In a normal 
conveyancing transaction, a person buying a freehold title subject to a rentcharge would not 
expect the seller to redeem it as a condition of completing the sale and purchase of the 
property.  Given the minimal impact of non-estate rentcharges, we believe that no provision 
should be made for their discharge on an individual freehold acquisition. 

Consultation Question 15 

5.48 We invite the views of consultees as to whether a leaseholder making an individual freehold 
acquisition claim should acquire the freehold subject to the rights and obligations on which 
the freehold is currently held, or on terms reflecting the rights and obligations contained in 
the existing lease. 

If the landlord owns no surrounding properties, the rights and obligations in the lease will go 
beyond what is expected in a freehold transfer of a house.  The starting point should be that 
the freehold should be transferred subject only to the terms already on the freehold title. 
Having said that there have been cases where the leaseholder is buying the freehold and 
there is a right to use a rear access or passageway which is not included in the leasehold 
title and sometimes not included in the freehold title due to sales of parts of the original 
freehold title over many years.  In those cases, the rights in the lease will continue whilst the 
lease continues.  However, it may necessary to specifically include those rights in the 
transfer of the freehold title as they ought to have been retained by the freehold but are 
often not referred to.  These can be lost where this is not picked up.  A statutory provision 
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similar to that in place with council right to buy cases where the transfers are sold subject to 
but with the benefit of existing rights would assist here. 

5.49 We provisionally propose that, on an individual freehold acquisition claim, additional terms 
may only be added to the transfer where the leaseholder elects to include a term drawn from 
a prescribed list of terms. 

Do consultees agree? 

We think that the landlord may also need the right to specify standard terms as well.  For 
example, a standard clause that section 62 Law of Property Act 1925 and the rule in 
Wheeldon v Burrows do not apply to the transfer. 

Any list of prescribed terms will need to be kept under periodic review as terms that may be 
thought reasonable today may, in ten years’ time, be considered unreasonable or 
unworkable. 

5.50 We invite the views of consultees as to the types of additional terms that should be included 
within such a prescribed list. 

We suspect that there are relatively few additional terms that need to be added to a 
prescribed list other than as set out in our response to Question 5.49. 

Consultation Question 16 

5.56 We invite the views of consultees as to whether, where a leaseholder’s existing lease 
contains rights and obligations in respect of land that is to be retained by the landlord, the 
leaseholder should (where there is no current estate management scheme in place) acquire 
the freehold subject to terms in respect of the retained land that: 

(1) reflect the rights and obligations set out in the leaseholder’s existing lease; or 

(2) appear within a prescribed list of appropriate covenants. 

Of the two options, we prefer the first so that there is consistency between the terms of the 
transfer and the terms of other leases that the landlord has granted that contain 
corresponding provisions.  This will make management of estates much simpler than having 
leases with one set of terms and transfers with prescribed lists of covenants that apply. 

There needs to be flexibility to cater for different circumstances that mean prescribed lists of 
clauses may not cover all circumstances where the freehold is being acquired.  A landlord 
may own a row of five houses, each let on long leases.  As the houses are on a street 
adopted as a public highway, the leases are not akin to leases of houses on a residential 
estate where the landlord has estate service obligations.  Nevertheless, the leases may 
contain covenants designed to benefit each of the tenants in terms of the use, look and 
amenity of the houses.  Where the landlord has on-going obligations to other tenants of the 
houses, then the freehold might need to be transferred subject to the corresponding 
provisions in the leases so that the leasehold acquiring the freehold covenants with the 
landlord (to the extent that it retains title to the other properties) and the other freeholders (if 
the tenants of those houses have previously enfranchised) to comply with the terms that 
relate to the use, look and amenity of the houses. 

5.57 We invite the view of consultees as to the types of terms that should be included within such 
a prescribed list. 

We do not believe that a prescribed list is the correct approach for determining the terms of 
the transfer. 
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● Periodic redecorating obligations unless external redecoration is an estate 
management service; 

● Estate service charge provisions to cover core and optional estate services; 

● Obligations to pay an estate service charge; 

● Neighbourhood covenants such as not parking caravans in driveways; 

● Restrictions on business use; 

● Restrictions on external alterations to parts of the property that have frontage to 
the communal estate roads; 

● Covenants to procure that successors in title covenant to comply with the 
restrictions and obligations imposed in the transfer. 

Consultation Question 19 

5.70 Do consultees believe that the ability of parties to enter into a transfer of the freehold of a 
house outside the 1967 Act creates significant problems in practice? 

We do not believe that this creates significant problems. 

5.71 What steps, if any, do consultees believe could be taken to control or limit the use or impact 
of parties entering into a freehold transfer to an individual leaseholder outside of a new 
statutory enfranchisement regime? 

We do not believe that the freedom to acquire the freehold title independently should be 
restricted. 

Consultation Question 20 

5.72 To what extent does the current ability of parties negotiating the terms of a claim to acquire 
the freehold of a house to agree the terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in 
additional future costs to former leaseholders? 

The current legislation does not sufficiently stipulate timescales for agreeing terms of 
acquisition which prolongs negotiations and increases costs for both parties and can give 
rise to disputes at any point during the transaction.  In particular there is no incentive or 
penalty for a landlord who unduly delays a matter.  We would propose that timescales 
similar to other enfranchisement legislation are imposed with a view to achieving a timely 
agreement between the parties. 

5.73 To what extent would limitations on the ability of parties to include new rights and obligations 
in a freehold transfer to an individual leaseholder: 

(1) reduce the time and cost involved in acquiring the freehold individually; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to former leaseholders arising from the terms of the freehold 
transfer? 
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This would assist, but careful consideration of the limitations must be made to avoid 
incorrect or insufficient rights or obligations being conveyed requiring the parties to incur 
future costs to rectify. 

5.74 Would this reform result in a higher proportion of leaseholders seeking to exercise their right 
of individual freehold acquisition? 

We cannot comment on this question. 

Consultation Question 21 

6.67 We provisionally propose: 

(1) a general requirement that a collective freehold acquisition claim must be carried 
out by a nominee purchaser which is a company; and 

(2) an exception to the above requirement where: 

(a) the premises to be acquired contain four residential units or fewer; 

(b) all residential units are held on long leases; 

(c) the leaseholders of all residential units are participating in the claim; and 

(d) all those leaseholders agree. 

Do consultees agree? 

Yes. 

6.68 Do consultees consider that some of the requirements of company law are inappropriate or 
onerous for a nominee purchaser company and should be relaxed? 

If so, please tell us which. 

We cannot comment on this question. 

Consultation Question 22 

6.79 We provisionally propose that the nominee purchaser company used for a collective 
freehold acquisition claim must be a company limited by guarantee. 

Do consultees agree? 

Yes. 

Consultation Question 23 

6.86 We provisionally propose that the articles of association of any nominee purchaser company 
exercising the right of collective freehold acquisition must contain certain prescribed articles.  
We also propose that those prescribed articles may only be departed from where: 

(1) all the residential units within the premises are held on long leases; and 

(2) the leaseholders of all residential units are members of the nominee purchaser 
company. 

Do consultees agree? 

Yes. 
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6.87 We invite the views of consultees as to: 

(1) the matters in respect of which it would be desirable for articles to be 
prescribed; and 

(2) any matters in respect of which it would be desirable to require provision in the 
articles of association, albeit with some freedom as to that provision. 

We would suggest that the prescribed form of articles for an RTM company would be a good 
starting point to consider which matters require prescribed articles.  For example, the 
appointment and general authority of directors, the provisions relating to calling a meeting, 
voting and conflicts of interest. 

Consultation Question 24 

6.91 We provisionally propose that a nominee purchaser company, having carried out a collective 
freehold acquisition, be restricted from disposing of the premises acquired, save where: 

(1) all the residential units within the premises are held on long leases; 

(2) the leaseholders of all residential units are members of the nominee purchaser 
company; and 

(3) all members of the company agree with the proposed disposition; 

OR 

(4) the Tribunal makes an order permitting the proposed disposition. 

Do consultees agree? 

Yes. 

6.92 We invite the views of consultees as to the grounds on which the Tribunal should be 
empowered to permit a disposition of the premises acquired collectively by a nominee 
purchaser company. 

Insolvency of the nominee company 

75% by number of the qualifying leaseholders request the disposition 

Consultation Question 25 

6.96 We provisionally propose that the right of collective freehold acquisition should extend to the 
acquisition of the freehold of an entire estate consisting of multiple buildings. 

Do consultees agree? 

The principle is laudable.  However, given the relatively low take up of the right to 
enfranchise individual buildings, if you scale up the responsibilities that will be assumed and 
the number of people that would need to participate and work together to achieve the 
enfranchisement and then manage the estate after the acquisition, we suspect that in 
practice it will be unworkable. 

This is also a difficult proposal in relation to mixed use developments and estates which 
comprise both freehold and leasehold houses and flats.  See the response to the following 
question. 
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6.97 We invite the views of consultees as to how such a right might operate.  Do consultees 
consider that there are any problems with the approach we have suggested at 
paragraph 6.95, or any other issues for which we would need to provide? 

There are a large number of unresolved issues and we think that this needs much more 
detailed consideration before proposals are put forward.  For example: 

● How will the right operate where the landlord retains individual buildings but has 
transferred the estate common parts to a management company? 

● What is the position of home owners that own the freehold title to their house but 
contribute to estate services? The consultation paper suggests that they can 
participate if they consent.  What happens to the freehold title to their house if they 
consent? Do they retain this but have a stake in the nominee purchaser? 

● How do you value the contributions made by owners of houses and owners of flats 
to the rights to participate in the nominee purchaser? Is it on the value of the 
individual units or by area.  The footprint of two blocks of flats may be only 25% of 
the area of the estate where there are houses, communal areas, estate roads and 
blocks of flats. 

● If the owner of a leasehold house participates in the right, can they then separately 
acquire the freehold title to their house? 

Consultation Question 26 

6.103 We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should acquire: 

(1) the freehold to the building or buildings in which the flats are situated, including 
any common parts; and 

(2) any other land let with the flats within the building. 

Do consultees agree? 

Yes. 

6.104 We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should be entitled to acquire the freehold of other land over which the 
leaseholders exercise rights in common, provided that the right is shared only with other 
occupiers within the building(s) being acquired. 

Do consultees agree? 

Yes. 

Consultation Question 27 

6.107 We provisionally propose that, on a collective freehold acquisition: 

(1) any mortgage secured against the freehold title should automatically be 
discharged upon execution of the transfer; but 

(2) the nominee purchaser should be under a duty to pay: 

(a) the whole of the price, or 

(b) (if less) the sum outstanding under the mortgage, to the mortgagee or, 
alternatively, into court; and 
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(3) any sums due from the nominee purchaser to the landlord should be reduced by 
any sums paid under (2) above. 

Do consultees agree? 

See our response to Consultation Question 14. 

6.108 We also provisionally propose that on a collective freehold acquisition – save in the case of 
estate rentcharges imposed to secure positive covenants – a landlord should be under a 
duty to use his or her best endeavours to redeem any rentcharge. 

See our response to Consultation Question 14. 

Consultation Question 28 

6.117 We provisionally propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord’s freehold interest, any rights and 
obligations that are not ordinarily discharged upon payment of the purchase price should be 
continued automatically. 

Do consultees agree? What do consultees consider would be the best statutory means by 
which this could be achieved? 

Unless the Law Commission’s proposals on the reform of the law in relation to easements 
and covenants have been implemented, a statutory exception to the rule that the burden of 
positive covenants cannot be assigned will be required in the legislation so that the nominee 
purchase steps into the shoes of the landlord in respect of positive obligations binding on 
the landlord in relation to the landlord’s title.  The benefit and burden of leasehold covenants 
will pass automatically to the nominee purchaser but consideration may need to be given: 

(a) in relation to “old tenancies” for the purposes of the Landlord and Tenant 
(Covenants) Act 1995, whether the burden of covenants that do not touch and 
concern the land should be transferred to the nominee purchaser; and 

(b) in relation to “new tenancies” for the purposes of the Landlord and Tenant 
(Covenants) Act 1995, whether the burden of covenants that are expressed to be 
personal to the landlord should be transferred to the nominee purchaser. 

6.118 We provisionally propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord’s freehold interest, the parties should 
only be able to adopt additional covenants if those covenants are drawn from a list of 
prescribed covenants. 

Do consultees agree? Which covenants do consultees consider should be included within 
such a prescribed list? 

See our response to Consultation Question 16. 

Consultation Question 29 

6.124 We invite the views of consultees as to whether, on a collective freehold acquisition claim 
where the leaseholders’ existing leases contain rights and obligations in respect of land that 
is to be retained by the landlord, the nominee purchaser should (where there is no current 
estate management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that: 

(1) reflect the rights and obligations set out in the leaseholders’ existing leases; or 

(2) appear within a prescribed list of appropriate covenants. 
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Of the two options, we prefer the first so that there is consistency between the terms of the 
transfer and the terms of other leases that the landlord has granted that contain 
corresponding provisions.  This will make management of estates much simpler than having 
leases with one set of terms and transfers with prescribed lists of covenants that apply. 

There needs to be flexibility to cater for different circumstances that mean prescribed lists of 
clauses may not cover all circumstances where the freehold is being acquired. 

6.125 We invite the views of consultees as to the types of term that should be included within such 
a prescribed list. 

If a prescribed list is to be adopted, see our response to Consultation Question 18. 

Consultation Question 30 

6.127 We provisionally propose that, on a collective freehold acquisition claim where the 
leaseholders’ existing leases do not contain rights and obligations in respect of land that is 
to be retained by the landlord, the nominee purchaser should (where there is no current 
estate management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that appear within a prescribed list of appropriate covenants. 

Do consultees agree? 

Yes. 

6.128 We invite the views of consultees as to the types of terms that should be included within 
such a prescribed list. 

See our response to Consultation Question 18. 

Consultation Question 31 

6.132 We provisionally propose to introduce a new power for leaseholders exercising the right of 
collective freehold acquisition to insist, if they so choose, that the freeholder take a 
leaseback or leasebacks of all parts of the premises (other than common parts) which are 
not let to participating leaseholders. 

Do consultees agree? 

Yes. 

Consultation Question 32 

6.138 We provisionally propose that, where premises have been the subject of a collective 
freehold acquisition claim, the leaseholders in those premises should be prohibited from 
making a further collective freehold acquisition claim in respect of the same premises for a 
set period. 

Do consultees agree? 

Yes. 

6.139 We provisionally propose that five years would be an appropriate duration for such a 
prohibition. 

Do consultees agree? 

Yes. 
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Consultation Question 33 

6.142 Do consultees believe that the ability of parties to enter into a transfer of the freehold of a 
block of flats outside the 1993 Act creates significant problems in practice? 

No, there are no significant problems.  However, there are concerns that there is no 
requirement that all qualifying leaseholders are invited to participate in the acquisition where 
a group of leaseholders seek to acquire the freehold outside the 1993 procedures. 

6.143 What steps, if any, do consultees believe could be taken to control or limit the use or impact 
of parties entering into a freehold transfer to a group of leaseholders outside of a new 
statutory enfranchisement regime? 

We believe the parties should be free to enter into a freehold transfer outside the new 
statutory enfranchisement regime but only when all qualifying leaseholders are participating 
in the acquisition or have been offered the opportunity to participate. 

Consultation Question 34 

6.157 We provisionally propose a new right to participate: the right for leaseholders who did not 
participate in a prior collective freehold acquisition claim, or who did not qualify for the right 
at the time of the prior claim, subsequently to purchase a share of the freehold interest held 
by those who did participate. 

Do consultees agree? 

Yes. 

6.158 Do consultees consider that the right to participate should be available only in respect of 
collective freehold acquisition claims completed in the future, or also in respect of collective 
enfranchisement claims that completed before commencement of the new regime? 

The right should be available to exercise retrospectively. 

6.159 We have identified at paragraph 6.156 a number of issues which will need to be addressed 
in order for the right to participate to operate successfully.  We invite consultees to share 
with us their views on how these issues might be resolved, and to tell us of any further 
difficulties they foresee with the operation of the proposed right. 

In relation to the specific issues mentioned: 

(1) We agree that where an enfranchisement has already taken place, it will be 
difficult for other leaseholders to participate after the event where the acquisition 
was not be a nominee company purchaser.  However, if the freehold was acquired 
by nominated individuals, presumably they will hold the freehold on trust for the 
participating leaseholders and it would be possible to vary the trust so that the 
later participants become beneficiaries of that trust. 

 In relation to landlords who have taken a long leaseback of parts of the premises, 
those landlords are in exactly the same position as any other tenant of the 
property and will have the same concerns about the management of the property.  
If those landlords have long leases of residential parts, they should be entitled to 
become participants in the nominee purchaser. 

(2) Noted and agreed.  We do not have any proposals to make. 

(3) We cannot comment on valuation issues. 

(4) Noted and agreed.  We do not have any proposals to make. 
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(5) Noted and agreed.  We do not have any proposals to make. 

(6) A note added to the registered title of the freehold that the registered proprietor 
acquired title by way of a collective freehold acquisition claim would give notice to 
leaseholders that the right to later participation may be available. 

Consultation Question 35 

6.160 We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a 
collective freehold acquisition claim to: 

(1) use a company limited by guarantee as the nominee purchaser; 

(2) comply with the applicable rules of company law; and 

(3) use a set of partly-prescribed articles of association for the company limited by 
guarantee. 

We cannot provide evidence of the costs and benefits. 

Consultation Question 36 

6.161 To what extent does the current ability of parties negotiating the terms of a collective 
enfranchisement to agree the terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to future difficulties (financial or otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer? 

We do not believe there is significant disparity between the lack of restriction and the points 
mentioned. 

6.162 To what extent would limitations on the ability of parties to include new rights and obligations 
in a freehold transfer to a nominee purchaser: 

(1) reduce the time and cost involved in acquiring the freehold collectively; 

(2) reduce the potential for disputes; and 

(3) reduce future difficulties (financial or otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer? 

We do not believe there is significant disparity between the lack of restriction and the points 
mentioned. 

6.163 Would this reform result in a higher proportion of leaseholders seeking to exercise the right 
of collective freehold acquisition? 

We cannot comment on this question. 

Consultation Question 37 

6.164 To what extent would our proposed new ability for leaseholders exercising the right of 
collective freehold acquisition to require the freeholder to take leasebacks of all parts of the 
premises (other than common parts) which are not let to participating leaseholders make 
collective freehold acquisition more affordable? Would this reform result in a higher 
proportion of leaseholders seeking to exercise the right of collective freehold acquisition? 
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The proposal would make the right more affordable to leaseholders but we cannot comment 
on whether this will result in a higher number of leaseholders exercising the right of 
collective enfranchisement. 

Consultation Question 38 

8.57 We provisionally propose to replace the language of “houses” and “flats” with the new 
concept of a “residential unit”. 

Do consultees agree? 

Yes. 

8.58 Do consultees think that our proposed definition of a “residential unit”, set out at 
paragraphs 8.37 to 8.56, will work successfully in practice? 

There are concerns that apply to mixed-use premises.  We believe further consideration 
needs to be given to the “edge” cases to ensure that the new provisions work fairly – 
particularly as the new definitions remove the concept of a “house reasonably so called”. 

● Take a long lease of a shop with storage above.  The tenant converts the storage 
space into a residential unit and lets it on an assured shorthold tenancy.  In similar 
circumstances in the case of Henley v Cohen [2013] EWCA Civ 480, the Court of 
Appeal held that the premises were not a house for the purposes of the 1967 Act.  
However, on the basis of the tests set out in the Law Commission’s proposals, it 
may be possible for the tenant to acquire the freehold title.  Is this the correct 
outcome? Perhaps the introduction of the 25% rule will prevent this being an issue 
in practice but, if the shop is under 25% of the total floor space, this will extend 
tenants’ rights to acquire the freehold title. 

● The new definition of residential unit could also work unfavourably for tenants who 
live in flats above their shop.  The Court of Appeal’s decision in Lake v Bennett 
[1970] 1 QB 663 was that the 1967 Act applies to such premises.  If the 25% 
commercial use rule is applied, it is possible that the tenant of the flat above the 
shop would lose the right to enfranchise under the new proposals where, currently, 
they do have this right.  We discuss this further below. 

● Take a purpose-built parade of shops with three residential floors above them.  
The shops and the flats are not interlinked, are designed to be separate from each 
other and are let separately.  The retail shop is less than 25% of the total floor 
space.  If the residential parts are let to three tenants (one per floor) then the 
residential tenants would have the right to collective enfranchisement to acquire 
the freehold title.  However, a residential tenant under a long lease of all three 
floors (but not the retail unit) would not satisfy the tests proposed by the Law 
Commission.  There is no right or wrong answer to the question of whether a 
tenant of all three floors should have the right to acquire the freehold but, unless 
there are material policy decisions that mitigate against the outcome, why should 
the tenant of all three floors above the shop not have the right to acquire the 
freehold title if there would be a corresponding right to collective enfranchisement 
if the three floors were let separately? 

● More generally, we believe that consideration should be given to the question 
(answered in the negative by the dissenting Law Lords in the case of Tandon v 
Trustees of Spurgeons Homes [1982] AC 755) as to whether premises such as a 
shop with separate flats above are (in the language of the 1967 Act) a “house 
reasonably so called”.  This is a matter of policy.  It is possible that the Tandon 
case extended the ambit of the 1967 Act beyond what Parliament originally 
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intended.  However, there needs to be a wider debate about the rights of tenants 
in mixed use premises.  Two particular issues with mixed use schemes are: 

 ● with parades of shops, there can eventually be fragmentation of freehold 
ownerships and management of the parade as a whole that can create 
issues in relation to ongoing repair and maintenance; 

 ● a landlord wanting to design a mixed-use scheme will want to attract 
good commercial tenants in respect of the non-residential parts.  Where 
there is a risk that the residential tenants could enfranchise, this is more 
difficult.  The commercial tenants will want the landlord to be responsible 
for the insurance and repair of the building as a whole and may have 
concerns if the residential tenants acquire the freehold title and become 
responsible for insurance and services.  Because tenants of the 
commercial parts have no right to participate in the process, they can 
lose the direct means of ensuring that the relevant insurance is put in 
place and that services are provided. 

8.59 We provisionally propose to exclude business leases from enfranchisement rights. 

Do consultees agree? If so, do consultees agree that the best method of achieving this 
exclusion is by restricting enfranchisement rights to leases which permit residential use? 

Yes, so long as leases that permit both residential and business use remain capable of 
allowing the tenant to enfranchise where appropriate.  For example, a lease of a house that 
permits one room to be used as a dentist’s consulting room or a lease of a shop and flat 
above where the ground floor use is restricted to retail and the upper floors are restricted to 
residential use. 

Consultation Question 39. 

8.67 We provisionally propose to maintain the requirement that, in general, a leaseholder must 
have a lease which exceeds 21 years in order to qualify for any enfranchisement rights. 

Do consultees agree? 

Yes. 

Consultation Question 40. 

8.71 We provisionally propose maintaining the current legal position that separate, concurrent 
long leases between the same landlord and leaseholder may be treated as if they were a 
single long lease. 

Do consultees agree? 

Yes. 

8.72 We provisionally propose maintaining the current legal position that renewals or statutory 
continuations of long leases are also to be treated as long leases.  Further, we propose 
adopting (across the board) the 1967 Act’s approach to consecutive long leases, in treating 
them as a single long lease. 

Do consultees agree? 

Yes. 

Consultation question 41. 
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8.74 We provisionally propose that all qualifying criteria for enfranchisement rights based on 
financial limits (both the low rent test and rateable values) be removed. 

Do consultees agree? 

Yes. 

Consultation Question 42. 

8.77 We provisionally propose that the requirement to own premises for two years before 
exercising enfranchisement rights in respect of those premises be abolished. 

Do consultees agree? 

Yes. 

Consultation Question 43. 

8.95 We provisionally propose that the right of individual freehold acquisition should be available 
where: 

(1) a leaseholder has a long lease over premises which include at least one 
residential unit which is not sublet to another person on a long lease; 

(2) there are no units in the building save for the unit(s) let to the leaseholder under 
his or her long lease; and 

(3) the premises let to the leaseholder comprise either: 

(a) one unit; or 

(b) more than one unit, but: 

(i) none of those units are residential units that are sublet to 
another person under a long lease; and 

(ii) the floor space of any non-residential units does not 
exceed 25% of the floor space of all the units combined. 

Do consultees agree? 

Yes. 

Consultation Question 44. 

8.104 We provisionally propose that the premises which may be the subject of a freehold 
acquisition claim (whether individual or collective) should be identified in line with 
the 1993 Act’s definitions of “self-contained building” and “self-contained part of a building”. 

Do consultees agree? 

Yes. 

8.105 We provisionally propose that, otherwise, the “building” in which a unit is contained can be 
defined simply as a built structure with a significant degree of permanence which can be 
said to change the physical character of the land. 

Do consultees agree? 

No.  We believe that this is an unsatisfactory test.  Modern complex developments may 
include buildings built at ground level on concrete rafts above shared amenities such as car 
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parks or gym facilities.  Such a building would qualify as a “building” under the proposed test 
but would lead to the creation of flying freeholds if the right to individual or collective 
enfranchisement were based on this test. 

Consultation Question 45. 

8.109 We invite consultees’ views on the desirability and workability of creating a discretion for the 
Tribunal to authorise, in limited circumstances, a freehold acquisition (whether individual or 
collective) where this would not otherwise be possible because the building or part of 
building concerned is not, or might not be, self-contained. 

In principle, a limited discretion for the Tribunal to consider edge cases would be helpful for 
tenants but we think that there would have to be clear guidelines on the scope of the 
Tribunal’s powers.  In particular, it should not be able to exercise its discretion to create a 
flying freehold title or to require a third party other than the tenant’s or tenants’ landlord (or 
superior landlords) to transfer title to the tenant or tenants. 

Consultation Question 46. 

8.119 We provisionally propose that it is appropriate to apply a maximum percentage limit on non-
residential use to individual freehold acquisition claims concerning premises containing 
multiple units. 

Do consultees agree? 

As noted in our reply to question 38 (paragraph 8.58), this involves a major reduction in the 
rights of tenants who have leases of properties with a shop and a flat above.  Under 
the 1967 Act, there is no percentage limit.  Particularly in relation to shops with a single flat 
above held under a single lease, this will be an issue.  Whilst in principle a percentage limit 
gives consistency between individual and collective enfranchisement claims, we think that 
some allowance will need to be given in relation to existing leaseholders of such properties.  
We include a suggestion below in response to consultation question 56. 

8.120 We provisionally propose that that limit should be the same as that which applies to 
collective freehold acquisition claims. 

Do consultees agree? 

Yes. 

8.121 We provisionally propose that the limit should be set at 25% of the internal floor space 
(excluding common parts). 

Do consultees agree? 

Yes. 

Consultation Question 47. 

8.134 We provisionally propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, there must be a minimum of two or more flats held by qualifying 
tenants in the premises to be acquired. 

Do consultees agree? 

Yes. 

Consultation Question 48. 
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8.142 We provisionally propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, at least two-thirds of the flats in the premises to be acquired 
must be let on long leases. 

Do consultees agree? 

Yes. 

Consultation Question 49. 

8.144 We provisionally propose that the leaseholders of at least half of the total number of 
residential units in the premises to be acquired must participate in a collective freehold 
acquisition. 

Do consultees agree? 

Yes. 

Consultation Question 50. 

8.147 We provisionally propose to remove the requirement that, in the case of a building 
containing only two residential units, both leaseholders must participate in a collective 
freehold acquisition claim. 

Do consultees agree? 

No.  Even with the right to later participation in the enfranchisement process, the potential 
for disputes between two occupiers of a building where one person exercises the right and 
takes control of the building is too great to justify extending the right of collective 
enfranchisement in this way.  There may be many reasons why one of the flat owners does 
not want to participate.  Also, you may unwittingly create circumstances where one 
leaseholder exercises the right and then, a few years later, the other leaseholder exercises 
the right. 

Consultation Question 51. 

8.149 We provisionally propose to remove the current prohibition on leaseholders of three or more 
flats in a building being qualifying tenants for the purposes of a collective enfranchisement 
claim. 

Do consultees agree? 

Reluctantly yes.  There does seem to be something deeply unsatisfactory in a situation 
where, as in the Westbrook Dolphin Square Ltd v Friends Life Ltd case, the rules can be 
manipulated to allow an enfranchisement claim.  However, the change in the rule will benefit 
investors in blocks of flats who may buy three or more flats as an investment who will now 
be able to participate in an enfranchisement claim with other leaseholders.  The change will 
also benefit a few individuals who buy, say, four flats on a floor of a building to 
accommodate a larger family group.  On balance, therefore, we agree with the proposal.  
These latter two cases are very different to the Dolphin Square case where a head 
leaseholder manipulated the leasehold structure to its advantage by granting long leases to 
over 300 different companies to avoid the restrictions on enfranchisement. 

Consultation Question 52. 

8.153 We provisionally propose the continuation of the 25% limit on non-residential use in 
collective freehold acquisition claims. 

Do consultees agree? 
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Yes. 

Consultation Question 53. 

8.155 We provisionally propose the continuation of the exceptions from collective freehold 
acquisition claims for resident landlords and operational railway tracks. 

Do consultees agree? 

Yes. 

Consultation Question 54. 

8.157 We provisionally propose that the qualifying criteria for the collective freehold acquisition of 
an estate ought to correspond to those for the collective freehold acquisition of a single 
building. 

Do consultees agree? 

We have some reservations about this.  Estates can be complex and consist of houses, 
maisonettes and blocks of flats with shared communal facilities.  The houses may be owned 
on a freehold basis with the owners paying towards communal service charges for the 
estate.  Assume, for example, an estate with 40 houses and three blocks of flats 
comprising 60 flats in total.  If the collective freehold acquisition of an estate involves also 
the acquisition of the shared communal facilities used by both the freehold house owners 
and the leasehold flat owners, it would be unfair on the owners of the freehold houses if they 
could not participate in the acquisition of the communal areas. 

Consultation Question 55. 

8.166 We invite the views of consultees as to whether there should be an exception to the two-or-
more flats requirement and the two-thirds condition in the case of buildings consisting of two 
residential units, so as to enable a “collective” freehold acquisition by the leaseholder of one 
unit where the other is retained by the landlord of the building. 

We believe that this will create more issues that it would solve.  For example, a developer 
builds a two storey block and sells the ground floor flat to a buyer.  It markets the upper floor 
flat but the ground floor owner tries to enfranchise.  It would make it more difficult for the 
developer to sell the flat.  Or a landlord owns a maisonette.  It is able to sell a studio flat on 
the ground floor but decides to retain and let the remaining (larger) flat on the ground and 
first floor levels as an investment.  Should the owner of the studio flat have the right to 
acquire the freehold title? We are against this proposal. 

Consultation Question 56. 

8.180 We provisionally propose that the 25% limit on non-residential use should apply to two-unit 
buildings as it does to any other multi-unit building.  Do consultees agree? 

Yes, subject to safeguards for tenants of existing leases. 

8.181 If consultees disagree, how should two-unit buildings be treated differently? Do consultees 
favour: 

(1) a proviso to the effect that a non-residential unit can be treated as residential 
where its use is “ancillary” or “complementary” to residential use of another unit; 

(2) a higher percentage limit; or 

(3) a sunset clause? 
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Alternatively, is there another potential approach we should consider? 

We think that to preserve (for a period) the current rights to enfranchise for tenants where 
there is a flat above the shop, there may need to be a two-fold test: 

(a) For tenants whose leases are granted on or after the new legislation comes into 
force, they should be subject to the 25% rule immediately; and 

(b) For tenants of existing leases, there should be a preserved period during which 
they can continue to acquire the freehold title even if the non-residential element is 
more than 25% of the building.  This should be time limited to, say, a maximum of 
ten years from the date that the new legislation takes effect. 

Consultation Question 57. 

8.184 Do consultees think that the ability of a head lessee of a block of flats to acquire the freehold 
of that block individually is a significant problem with our proposed scheme, compared with 
the reality under the current law? 

The abolition of the three flats rule will certainly make it a lot easier for head leaseholders to 
acquire the freehold title as they will not need to create complicated structures to do so.  We 
cannot assess whether this will encourage more head leaseholders to try to acquire the 
freehold title. 

Consultation Question 58. 

8.192 Do consultees consider it desirable to attempt to restrict the enfranchisement rights of 
commercial investors further than the current law does? 

There is no simple answer to this question.  The main issue is with head landlords who may 
try to manipulate the rules to acquire the freehold (as with Dolphin Square) by granting long 
leases to companies (in respect of which they have significant control) who can then 
exercise this right to enfranchise.  This is a different scenario to a commercial investor who 
may buy four or five flats as a buy to let investment.  In the first case there may be an 
argument for restricting the right to enfranchise.  The argument is not so strong for 
restrictions in the second scenario.  Any test needs to ensure that the two groups of 
investors are treated differently. 

8.193 If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors: 

(1) by means of a residence test; or 

(2) by the adoption of a reduced definition of a residential unit, to exclude units which 
are let on short residential tenancies? 

Are there any other options we should consider? 

We do not think that either of the two tests will be sufficient to discriminate between the two 
groups of investors outlined above. 

Perhaps a different test needs to be considered so that a tenant of long lease cannot 
participate in the right to enfranchise where a third party: 

● has the power to exercise a controlling influence over the management or policies 
of a tenant whether through ownership of securities, by contract, or otherwise so 
that it can direct the tenant to exercise the right to enfranchise; and 
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● that third party either granted the lease to the tenant or the tenant’s predecessor in 
title or has similar powers in relation to 25% or more of the qualifying tenants of the 
building. 

Consultation Question 59. 

8.194 How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented, or made more costly by: 

(1) the qualifying criteria based on financial limits (the low rent test and rateable 
values) under the 1967 Act; 

(2) the difficulty in categorising premises as either flats or houses; 

(3) the uncertainty surrounding the definition of a “house” under the 1967 Act and the 
definition of a “self-contained building” under the 1993 Act; 

(4) the two-year ownership rule under the 1967 Act and (in respect of lease 
extensions) the 1993 Act; and 

(5) the general complexity and inaccessibility of the qualifying criteria for 
enfranchisement rights? 

(1) This provision has significantly slowed down the enfranchisement process as the 
information relating to the financial limits is scarcely available and the requirement 
is dated. 

(2) & (3) In cases where these definitions require more consideration, or are disputed, there 
is clearly a greater cost incurred by the parties.  The enfranchisement process is 
slowed down at the outset particularly where tenants require a degree of certainty 
about the definitions before engaging in the process. 

(4) The ownership rule has the obvious effect of delaying a claim for enfranchisement 
for 2 years but there is also potential for increased costs for the tenant with the 
increase in premium. 

(5) the general complexity and inaccessibility of the qualifying criteria for 
enfranchisement rights clearly is a barrier to enfranchisement. 

8.195 To what extent would our proposed reforms to qualifying criteria reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 

We would expect the proposed reforms would provide greater clarity to the enfranchisement 
criteria and simplify the process resulting in less protracted disputes and consequently less 
costs for both parties. 

Consultation Question 60. 

8.196 We welcome evidence as to the likely effect of further restrictions on the ability of 
commercial leaseholders to enfranchise (whether at all, or at a higher premium than other 
leaseholders) on: 

(1) the leasehold market; 

(2) the wider housing market; and 

(3) the economy more broadly. 
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We are unable to provide the evidence requested. 

Consultation Question 61. 

9.37 We provisionally propose: 

(1) that shared ownership leaseholders should be entitled to a lease extension which 
is of the same length as that available to any other leaseholder; and 

(2) that the terms of the lease extension must replicate any terms of the existing lease 
which relate to its shared ownership nature. 

Do consultees agree? 

Yes. 

9.38 We invite the views of consultees as to: 

(1) the calculation of the premium payable by a shared ownership leaseholder for a 
lease extension; 

(2) any issues of valuation and procedure which arise where the provider of the 
shared ownership lease is itself a leaseholder; and 

(3) any other issues which may arise on the exercise of the right to a lease extension 
by a shared ownership leaseholder. 

We do not have sufficient experience of shared ownership leases to respond to this 
question. 

Consultation Question 62. 

9.42 We invite the views of consultees as to whether the proposed requirements for a collective 
freehold acquisition claim that: 

(1) two-thirds of the residential units in a building or on an estate must be let on long 
leases; and 

(2) leaseholders of at least half of the residential units in the building or on the estate 
must participate in the claim; 

should be relaxed where a building or estate includes residential units let on shared 
ownership leases. 

On balance, we do not think that the rules should be relaxed.  The number of long leases 
(irrespective of their nature) is determinative when deciding whether the building is one of a 
type that should be subject to the collective enfranchisement process.  It is a simple 
question to determine whether or not there are sufficient long leases to bring the building 
within the scope of the collective enfranchisement rules, regardless of whether the 
leaseholders are entitled to participate. 

In terms of the number of leaseholders who must participate, we think that at least half of 
the residential units in the building or on the estate must participate in the claim even where 
there are shared ownership leases whose owners cannot participate.  One point not 
sufficiently addressed in the consultation is the effect of collective enfranchisement on the 
housing provider who granted the shared ownership leases.  The housing provider will have 
invested in the relevant units and granted leases at a discount with the right to receive the 
rent and to receive further premiums if the staircasing provisions are exercised.  If the 
tenants of the building as a whole exercise the right to collective enfranchisement, the 
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immediate landlord of the shared ownership leases will become the nominated purchaser 
and the nominated purchaser will become entitled to the rents and to receive the staircasing 
payments. 

As a result, the shared ownership housing provider will need the right to receive overriding 
leases of the shared ownership units when enfranchisement takes place so that its rights to 
the rent and to receive staircasing payments are preserved.  As the tenant of the shared 
ownership lease would not be a qualifying tenant, the housing provider would now be a 
qualifying tenant and, to protect the value of its investment in the shared ownership leases, 
would presumably want to exercise its rights to late participation in the enfranchisement 
process.  If the housing provider had sufficient leases, it would end up as the majority voice 
in the nominated purchaser and the other residential tenants may not be in any better 
position overall than they were before enfranchisement took place. 

We think, therefore, that it would be simpler and fairer to preserve the standard rules for 
enfranchisement but provide that the tenant of a shared ownership lease is not a qualifying 
tenant for the purposes of the enfranchisement process.  Where enfranchisement takes 
place, the housing provider who granted the shared ownership leases should be entitled to 
receive an overriding lease of the relevant units to preserve its rights to the income and 
future staircasing payments under those leases. 

9.43 If consultees think that the requirements should be relaxed, then how should this be done? 

(1) Should shared ownership properties be ignored altogether when determining the 
number of residential units in a building or on an estate, and whether the 
necessary percentage requirements are met? 

(2) Alternatively, should shared ownership leaseholders be treated as long 
leaseholders for these purposes, even though they cannot themselves participate 
in the collective freehold acquisition? 

(3) Is there another approach which could be used? 

We do not think that the requirements should be relaxed. 

Consultation Question 64. 

9.60 We invite the views of consultees as to the treatment of long leases of National Trust 
properties within our new enfranchisement regime.  Should National Trust property let on 
long residential leases: 

(1) be excluded altogether from statutory enfranchisement rights; 

(2) be subject to enfranchisement claims in the same way as any other property; or 

(3) be subject to more limited enfranchisement rights than other property? 

Given the nature of National Trust property, we believe that tenants of National Trust 
properties should not have the right to acquire the freehold title to their properties.  However, 
in principle, we think that there is merit in allowing tenants of National Trust properties the 
right to obtain lease extensions.  Control over the use of the property and its preservation 
can be addressed in the terms of the leases.  There may be circumstances where the 
National Trust will need to undertake major preservation works within the term of the 
extended lease.  To address this, perhaps the National Trust should have additional rights to 
oppose a lease extension where it has reasonable grounds to believe that it will need to 
carry out preservation works to the property within the term of the extended lease. 
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9.61 If National Trust properties are to enjoy more limited enfranchisement rights than other 
property, how should this limitation be achieved? 

See above. 

Consultation Question 65. 

9.66 We would like to hear from any consultees who have made lease extension or freehold 
acquisition claims against the Crown (whether pursuant to the Crown’s undertaking to 
Parliament or its voluntary policy).  What has been your experience? 

Have you encountered any difficulties? 

We have dealt with the Crown in acquiring freeholds and the process is slow, lengthy and 
costly to tenants.  We would welcome guidelines to assist with these issues and to provide 
greater clarity as to the process involved. 

Consultation Question 66. 

9.74 We invite consultees’ views as to whether there should be a new exemption from 
enfranchisement rights for community land trusts and other forms of community-led housing. 

We do not have sufficient experience of community land trusts to respond to this question. 

9.75 If so, we invite the views of consultees as to: 

(1) the housing models to which the exemption should apply; 

(2) the way in which the exemption should work, and the circumstances in which it 
should apply; 

(3) the enfranchisement rights which should fall within the exemption; and 

(4) any other issues which consultees consider relevant to such an exemption. 

We do not have sufficient experience of community land trusts to respond to this question. 

Consultation Question 67. 

9.96 We invite consultees to share their experiences of the existing exemptions and qualifications 
to enfranchisement rights.  We also invite consultees’ views as to whether these exemptions 
and qualifications should be retained in any new enfranchisement regime. 

We have not encountered sufficient issues relating to the existing exemptions and 
qualifications to enfranchisement rights in order to justify a change under a new 
enfranchisement regime. 

Consultation Question 68. 

9.97 If you have experience of the grant of lease extensions to shared ownership leaseholders 
(either under the 1993 Act or on a voluntary basis), please tell us about the terms on which 
these lease extensions have been granted. 

We find that where lease extensions are granted on a voluntary basis the process is clear 
and quick.  Most housing associations have guidelines relating to the grant of voluntary 
lease extensions for shared ownership tenants and offer reasonable costs. 

Consultation Question 69. 
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9.98 We welcome evidence as to how Government’s policy decision to give shared ownership 
leaseholders a statutory right to a lease extension would affect: 

(1) the willingness of landlords and developers to offer shared ownership leases; and 

(2) the market value of shared ownership leases. 

We are unable to provide the evidence requested. 

Consultation Question 70. 

11.13 We provisionally propose that a single procedure should apply to all enfranchisement rights. 

Do consultees agree? 

Yes. 

Consultation Question 71. 

11.17 We provisionally propose that a single set of prescribed forms be introduced for bringing and 
responding to enfranchisement claims, namely an Information Notice, a Claim Notice and a 
Response Notice. 

Do consultees agree? 

Yes. 

Consultation Question 72. 

11.24 Do consultees consider that a party who is giving an enfranchisement notice should be 
required to sign that notice? 

The notice should be signed by the named party or his/her legal representative. 

11.25 Do consultees consider that an enfranchisement notice should only be challengeable for 
validity if it has not been signed by or on behalf of the minimum number of leaseholders 
required to bring the claim? If not, what do consultees believe the minimum requirement 
should be for such a notice to remain valid? 

If the notice is in prescribed form then the ability to challenge validity should be limited.  
Validity should be able to be challenged by reference to the signing of the notice, the correct 
form of notice used and correct time frames stipulated in the notice for serving a counter 
notice. 

11.26 Do consultees consider that a Claim Notice should include a statement of truth confirming 
that specified checks (if required) have been carried out? 

Yes. 

Consultation Question 73. 

11.30 We provisionally propose that: 

(1) leaseholders be permitted to serve an Information Notice on their immediate 
landlord or a superior landlord requiring the recipient to provide the name and 
address of his or her landlord and any other superior landlord of whom he or she is 
aware; and 
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(2) the recipient of an Information Notice who fails to respond should be liable to pay 
any costs of leaseholders that are wasted as a result of the information not having 
been provided. 

Do consultees agree? 

Yes. 

Consultation Question 74. 

11.39 We provisionally propose that Claim Notices should include full details about leaseholders’ 
claims, and proof of the leaseholders’ title. 

Do consultees agree? 

Yes. 

11.40 We invite the views of consultees as to whether a single prescribed Claim Notice should 
apply to all enfranchisement claims, or whether separate forms should be provided for 
different enfranchisement claims. 

Different forms of notices should be used for different types of claims as the information 
required in a notice will be different depending on the type of claim. 

Consultation Question 75. 

11.43 We provisionally propose that leaseholders seeking to bring a collective freehold acquisition 
claim should not be required to serve notices on other leaseholders inviting their 
participation in the proposed claim. 

Do consultees agree? 

No.  The provisions should be similar to the right to manage provisions under the 
Commonhold and Leasehold Reform Act 2002.  The spirit of the reform should be to allow 
all qualifying leaseholders a right to acquire their freehold. 

Consultation Question 76. 

11.46 We provisionally propose that the service of a Claim Notice upon a competent landlord 
should not create a statutory contract between the leaseholders and the landlord. 

Do consultees agree? 

No. 

11.47 We invite the views of consultees as to whether there are any other effects of a statutory 
contract that we would need to provide for in some other way. 

On the basis that a contract is created between the parties upon the service of a Claim 
Notice, clarity is required on the recovery of costs by the competent landlord where such a 
Claim Notice is invalid. 

Consultation Question 77. 

11.52 We provisionally propose that Response Notices should: 

(1) state whether the leaseholder’s right to enfranchise is admitted or denied, and the 
basis for any such admission or denial; 
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(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and set 
out the landlord’s own proposed terms; 

(3) attach a draft contract, lease or transfer; 

(4) contain an address within England and Wales at which the landlord can be 
served; and 

(5) be accompanied by proof of the landlord’s title. 

Do consultees agree? 

Yes. 

Consultation Question 78. 

11.60 We provisionally propose that: 

(1) leaseholders making an enfranchisement claim should serve their Claim Notice on 
their competent landlord (the first superior landlord who holds a sufficient interest 
in the premises to be able to grant the interest claimed); and 

(2) in the case of joint owners of a single freehold, or in the case of a split freehold or 
other reversion, leaseholders will only be required to serve the Claim Notice on 
one landlord, and it will be for that landlord to serve copies of that notice on other 
landlords. 

Do consultees agree? 

Yes. 

Consultation Question 79. 

11.82 We provisionally propose that: 

(1) Claim Notices sent by post or delivered by hand to competent landlords at 
specified categories of address (falling within Group A or B, as set out at 
paragraphs 11.69 and 11.70) should be deemed served; and 

(2) where it is not possible to serve competent landlords in that way, leaseholders 
should be able to apply to the Tribunal for an order allowing them to proceed with 
their enfranchisement claim. 

Do consultees agree? 

(1) Yes, although clarity is required about when the notice is deemed served e.g.  
second working day after posting. 

(2) No.  This could unfairly prejudice a landlord and lead to disputes.  Leaseholders 
should be able to apply to the Tribunal for directions relating to service. 

Consultation Question 80. 

11.95 We provisionally propose that: 

(1) before serving a Claim Notice, leaseholders should be required to check their 
competent landlord’s address as shown at HM Land Registry; 

(2) before serving a Claim Notice using Service Route B leaseholders should be 
required to: 
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(a) search the Probate Register; 

(b) search the Insolvency Register; and 

(c) (in the case of a company landlord) check its status at Companies 
House; 

(3) if an individual landlord is dead, the designated address for service should be the 
address of any personal representatives at the address given in any grant of 
probate; 

(4) if an individual landlord is insolvent, the designated address for service should be 
the address for his or her trustee in bankruptcy as shown on the Insolvency 
Service website; 

(5) if a company landlord is insolvent, the designated address for service should be 
the address for its administrator, liquidator, or receiver as listed at Companies 
House; if no such person has been appointed, the Official Receiver should be 
served; 

(6) before serving a Claim Notice using the No Service Route, leaseholders should 
place an advertisement in the London Gazette inviting owners of the premises to 
contact the leaseholders within 28 days; and 

(7) where leaseholders know the identity of the landlord but do not have an address 
for him or her falling within Group A or B, they should carry out the checks referred 
to at (2) above, before placing an advertisement in the London Gazette. 

Do consultees agree? 

Yes.  However, the requirement to place an advertisement in the London Gazette should be 
expanded to include a national daily newspaper in addition to the London Gazette. 

Consultation Question 81. 

11.101 We provisionally propose that landlords who fail to serve a Response Notice within the 
prescribed period should no longer be required to transfer their freehold interest, or grant a 
lease extension, upon the terms set out in the Claim Notice. 

Do consultees agree? 

No. 

Consultation Question 82. 

11.106 We provisionally propose that: 

(1) the competent landlord (rather than the leaseholder) should be responsible for 
serving copies of the Claim Notice upon intermediate leaseholders or third 
parties; and 

(2) where the competent landlord fails to serve a copy of a notice on an intermediate 
landlord, the intermediate landlord should be able to bring a claim against the 
competent landlord for any losses arising. 

Do consultees agree? 

Yes. 

Consultation Question 83. 
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11.132 We invite the views of consultees as to: 

(1) whether a landlord should be entitled to apply to the Tribunal for an order setting 
aside a determination of an enfranchisement claim that has been made in his or 
her absence; and 

(2) if so, the criteria which the landlord should be required to satisfy before any such 
order can be made. 

We not believe the landlord should be entitled to apply to the tribunal for such an order 
without taking steps beforehand to liaise with the leaseholder(s) to establish what led to the 
determination.  Such steps should include requesting evidence from the leaseholder that the 
claim notice and other proceedings were served correctly on the landlord.  In any case the 
tribunal/court would have been satisfied of the landlord’s absence before arriving at the 
determination and the landlord should not have an absolute right to set aside this. 

Consultation Question 84. 

11.143 We provisionally propose that detailed conveyancing regulations need not generally be 
made in relation to enfranchisement claims.  Do consultees agree? Notwithstanding the 
general proposition, are there particular stages of the conveyancing process, or particular 
types of claim, in relation to which conveyancing regulations would still need to be made? 

Detailed conveyancing regulations are not required. 

Consultation Question 85. 

11.146 We provisionally propose that: 

(1) a landlord should serve a Response Notice no later than six weeks after the date 
on which the Claim Notice was sent by post or delivered by hand to the competent 
landlord; 

(2) a landlord who has received a Claim Notice should serve any intermediate 
landlords and third parties to the existing lease within 14 days; and 

(3) if a Response Notice has been served, either party should be entitled to apply to 
the Tribunal for a determination of the claim 21 days thereafter. 

Do consultees agree? 

(1) The current timescales for serving a response notice are adequate given the 
landlord requires sufficient time to engage a valuer to inspect the premises and 
produce a report and thereafter instruct a solicitor to prepare and serve the 
response notice.  We do believe that reducing the timeframe by 2-3 weeks will 
have a great impact on the process as a whole. 

(2) Agreed; 

(3) Agreed. 

Consultation Question 86. 

11.153 We provisionally propose that: 

(1) an enfranchisement claim should not be deemed to have been withdrawn because 
procedural time limits have been missed by the leaseholder; 
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(2) a landlord who has served a Response Notice should be able to apply to the 
Tribunal for an order striking out a Claim Notice if a procedural time limit has been 
missed by the leaseholder; 

(3) in a collective freehold acquisition claim, other groups of leaseholders should also 
be able to apply to the Tribunal for an order striking out the Claim Notice if the 
leaseholders bringing that claim have missed a procedural time limit; and 

(4) in either case (2) or case (3) above, the applicant for such an order should be 
required to give the leaseholder(s) bringing the claim 14 days’ written notice of the 
intended application. 

Do consultees agree? 

(1) Agreed. 

(2) This seems rather a harsh approach given the change proposed in (1).  We 
consider that a better option would be that a landlord could apply to the tribunal for 
a wasted costs order where the leaseholder’s delay has resulted in the landlord 
incurring additional costs. 

(3) We disagree.  This proposal has the potential to create conflict between 
leaseholders rather than progress the collective enfranchisement claim itself.  If 
leaseholders have chosen not to participate in a claim then it is right that they 
should not be able to hinder the claim. 

(4) Agreed. 

Consultation Question 87. 

11.157 We provisionally propose that the benefit of a Claim Notice should be transferred 
automatically upon assignment of the leaseholder’s lease, save where the assignment 
expressly states that the benefit of the Claim Notice will not be transferred. 

Do consultees agree? 

We agree that the process of assigning the benefit of a Claim Notice should be simplified 
but do not agree it should be an automatic assignment.  There are instances (particularly in 
sales at auction) where buyers are not aware that claim notices have been served.  It would 
be unjust for those buyers to purchase a property with the benefit of a Claim Notice.  We 
propose that a provision should be made in the sale contract that relates to the assignment 
of the Claim Notice and, in such a case, the Claim Notice should be assigned automatically.  
In the absence of such a provision the Claim Notice will not be assigned. 

11.158 We provisionally propose that when a Claim Notice has been assigned, the landlord should 
continue to be able to serve documents on the assignor until he or she is given notice of the 
assignment of lease. 

Do consultees agree? 

Yes. 

Consultation Question 88. 

11.170 We provisionally propose that a landlord who has been deemed served with a Claim Notice 
will be liable to pay the leaseholder’s wasted costs if the landlord disposes of his or her 
interest between the date on which the Claim Notice was deemed served and the point at 
which the notice appeared on the register of title or is entered as a land charge, provided 
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that the leaseholder’s application to register was made not less than 14 days after the Claim 
Notice was posted or delivered by hand to the competent landlord. 

Do consultees agree? 

Yes.  We would propose that the suggested 14 days is reduced to 7 days to avoid any 
prejudice to a landlord who is seeking to dispose of the freehold. 

Consultation Question 89. 

11.173 We provisionally propose that, in the case of a lease extension claim, where the landlord’s 
interest is held subject to a mortgage: 

(1) a landlord should be under an obligation to: 

(a) inform his or her mortgagee of the grant of a lease extension not less 
than 21 days before completion; 

(b) give his or her leaseholder written confirmation that such notice has been 
given; and 

(2) the leaseholder should be required to pay the purchase money into court if: 

(a) the landlord’s mortgagee requests; or 

(b) the leaseholder has not received confirmation that the required notice 
has been given to the landlord’s mortgagee. 

Do consultees agree? 

Yes. 1(a) We would propose that such notice is given within 14 days of the terms of 
acquisition having been agreed so as not to delay completion. 

Consultation Question 90. 

11.176 We provisionally propose that, in the case of a lease extension claim, where the 
leaseholder’s interest is held subject to a mortgage: 

(1) the leaseholder should be under an obligation to give the lease extension to his or 
her mortgagee within one month of registration; and 

(2) if the leaseholder does not do so, he or she will be liable for any losses that occur 
as a result. 

Do consultees agree? 

Yes. 

11.177 We provisionally propose that, in the case of an individual freehold acquisition claim, where 
a leaseholder elects to merge his or her leasehold and freehold titles, a deed of substituted 
security will not be required if written notice has been given to the leaseholder’s mortgagee 
and no objection has been raised. 

Do consultees agree? 

Yes.  We propose that a time frame is set in which the mortgagee can raise an objection 
and if no objection has been raised within this timeframe then the leaseholder can progress 
with the merger.  This will avoid undue delay caused by the mortgagee which occurs often 
with voluntary lease extension matters. 
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Consultation Question 91. 

11.179 We provisionally propose that where the consent of a third party to any grant or transfer is 
required: 

(1) the grant or transfer may be registered without such consent being given; but 

(2) the landlord should be required to inform the beneficiary of the transaction not less 
than 21 days before completion, and also within 14 days or completion; and 

(3) if the landlord fails to inform the beneficiary as required, he or she will be liable for 
any losses that occur as a result. 

Do consultees agree? 

Yes.  However, we propose the timeframes in (2) are changed to 14 days before completion 
and 7 days before completion respectively to avoid delays in completion. 

Consultation Question 92. 

11.182 We provisionally propose the following. 

(1) Any lease extension, leaseback or transfer executed as part of an 
enfranchisement claim must contain a statement recording that it was executed 
pursuant to the relevant statutory provisions. 

(2) HM Land Registry should: 

(a) include a note on the relevant registered title(s) of any interest granted or 
transferred (or in the case of an intermediate lease, surrendered and re-
granted) as part of an enfranchisement claim that the interest had been 
executed pursuant to the relevant statutory provisions; 

(b) in the case of a collective freehold acquisition, include a note of any 
period during which a further such claim cannot be made without the 
permission of the Tribunal. 

Do consultees agree? 

Yes. 

Consultation Question 93. 

11.183 How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented or made more costly by: 

(1) the existence of separate procedural regimes for different enfranchisement rights; 

(2) the current rules on missing and uncooperative landlords; 

(3) the time taken collecting up-to-date landlord contact details; 

(4) the time it takes to prepare enfranchisement notices; 

(5) the current law on the service and validity of notices; 

(6) the consequences of a landlord’s failure to serve a counter-notice under 
the 1993 Act; and 

(7) the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act? 
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Where possible, please provide figures to support your response. 

Within the time available for making a response, we are unable to produce the necessary 
information. 

11.184 To what extent would our proposals for a unified and consolidated enfranchisement 
procedure, with prescribed notices and forms, reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 

We would hope that the impact of the proposals would simplify the process and reduce 
costs for all parties. 

11.185 To what extent would our proposals for dealing with missing or uncooperative landlords 
speed up the enfranchisement process and reduce the costs typically incurred by 
leaseholders in these cases? 

We would hope the suggested proposals will make the enfranchisement process quicker 
and more cost effective. 

Consultation Question 94. 

12.60 We provisionally propose that the current division of responsibility for the resolution of 
enfranchisement disputes and issues between the county court and the Tribunal should end.  
All such matters should be determined by the Tribunal. 

Do consultees agree? 

Yes. 

Consultation Question 95. 

12.68 We invite the views of consultees as to whether it would be desirable for certain valuation-
only disputes to be determined by a single valuation expert rather than by the Tribunal at a 
full hearing.  If so, we invite consultees’ views as to: 

(1) the types of case in which such an alternative track for dispute resolution would be 
appropriate (in particular, whether it should operate only in respect of low value 
claims, or wherever the difference between the parties’ positions is such that it 
would be disproportionate to proceed with a full hearing); and 

(2) the rules that should govern its operation. 

This question is best answered by a valuation expert. 

Consultation Question 96. 

12.69 We welcome evidence as to the typical cost and duration of an enfranchisement dispute: 

(1) in the county court; and 

(2) in the Tribunal. 

This really depends on the nature of the claim however in general we have found that claims 
in the county court tend to be more costly than claims at the tribunal. 

12.70 How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented or made more costly by: 
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(1) the threat of lengthy and potentially expensive litigation; and 

(2) the fact that some disputes arising during an enfranchisement claim may need to 
be resolved by the Tribunal, whilst others fall to be determined by the court? 

(1) Both parties are put off pursuing claims that may entail expensive litigation 
resulting often in an early settlement (which is usually not fair to the leaseholder) 
or an unfair advantage to an investment landlord who has the capital to pursue a 
claim.  The prospect of litigation also results in more voluntary agreements which 
are not always fair to leaseholders. 

(2) The court process is more costly and slower, and it would be beneficial to all 
parties in the tribunal had jurisdiction for all enfranchisement-related claims. 

12.71 To what extent would our proposal that all enfranchisement disputes be dealt with in a single 
forum save landlords and leaseholders time and money? 

The proposal would certainly save time and hopefully money on the basis that the tribunal (if 
it is the chosen forum) would have a set procedure and timeframe to deal with 
enfranchisement matters. 

Consultation Question 97. 

12.72 We welcome evidence as to the proportion of leases likely to be suitable for resolution by a 
single valuation expert.  Do consultees consider that dealing with cases on this alternative 
track is likely to save landlords and leaseholders time and money? 

This question is best answered by a valuation expert. 

Consultation Question 98. 

13.55 We invite the views of consultees as to whether leaseholders should be required to make 
any contribution to their landlord’s non-litigation costs. 

The current legislation dealing with this aspect is adequate save for clarity on what the 
landlord’s reasonable costs should be capped at. 

Consultation Question 99. 

13.89 We invite the views of consultees as to how any contribution that is to be made by 
leaseholders to their landlord’s non-litigation costs should be calculated.  Should the 
contribution be based on: 

(1) fixed costs; 

(2) capped costs; 

(3) fixed costs subject to a cap on the total costs payable; 

(4) he price paid for the interest in land acquired by the leaseholder; 

(5) the landlord’s response to the Claim Notice, and/or whether the landlord succeeds 
in relation to any points raised in his or her Response Notice; 

(6) fewer categories of recoverable costs than currently set out in 
the 1967 and 1993 Acts; 

(7) the same categories of recoverable costs set out in the Acts, but with a reformed 
assessment procedure; or 
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(8) wider categories of recoverable costs than currently set out in the Acts? 

We would agree with (2) and (7). 

13.90 We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted: 

(1) such a regime should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims; and 

(2) if a fixed costs regime were to apply to collective freehold acquisition claims: 

(a) what additional features might justify the recovery of additional 
sums; and 

(b) whether landlords should be able to recover all their reasonably incurred 
costs in respect of those additional features (subject to assessment), or 
only further fixed sums. 

We agree to the above proposals and that if a landlord incurs additional costs as a result of 
‘additional features’ the legislation should attempt to clarify what those ‘additional features’ 
would be and set a limit to the costs that can be recovered in that respect. 

13.91 We provisionally propose that: 

(1) no additional costs should be recoverable in the case of split freeholds or other 
reversions, or where there are intermediate landlords; and 

(2) a small additional sum should be recoverable where a management company 
seeks advice in relation to an enfranchisement claim. 

Do consultees agree? 

(1) Yes.  Save that an intermediate landlord can only recover costs where it has 
served a notice to be represented separately. 

(2) Yes provided there is clarity on the amount that can be recovered and the type of 
advice for which costs can be recovered. 

Consultation Question 100. 

13.94 We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the 
Claim Notice is struck out, leaseholders should be liable to pay a percentage of the fixed 
non-litigation costs that would have been payable had the claim completed. 

Do consultees agree? 

Yes. 

13.95 We also provisionally propose that the percentage of the fixed non-litigation costs that 
should be payable in those circumstances should vary depending on the stage that the 
claim has reached. 

Do consultees agree? If so, what percentages should apply at particular stages of the 
claim? 

Yes.  We would propose the percentage of costs payable increases depending on how near 
the matter is to completing. 

Consultation Question 101. 
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13.98 We provisionally propose that a landlord should have a right to seek security for his or her 
non-litigation costs.  Do consultees agree? 

Yes.  Although the current legislation adequately deals with this by way of statutory deposit. 

Consultation Question 102. 

13.101 We provisionally propose that a landlord should have a right to apply to the Tribunal for an 
order prohibiting named leaseholders from serving any further Claim Notice without the 
permission of the Tribunal. 

Do consultees agree? 

No.  The legislation prevents leaseholders from serving a claim notice for a year after a 
claim being withdrawn.  Any attempt by the landlord to prevent a Claim Notice being served 
would need to be carefully considered so as not to prejudice the leaseholders’ right and to 
avoid further expensive litigation. 

Consultation Question 103. 

13.110 We provisionally propose that the existing limited powers of the Tribunal to order one party 
to pay the litigation costs of another party in an enfranchisement claim should apply to all 
disputes and issues that it is to decide (except in respect of orders made under the No 
Service Route, orders permitting a landlord to participate in a claim or to set aside a 
determination, and orders striking out a Claim Notice). 

Do consultees agree? If not, what types of disputes and/or issues should be excluded from 
such restrictions and why? What powers to make orders in respect of litigation costs should 
apply in such excluded cases? Should parties be able to agree that costs shifting will apply 
to all or part of a claim? 

We agree. 

Consultation Question 104. 

13.114 We provisionally propose that the scope of the Tribunal’s existing power to order one party 
to pay any of the litigation costs of another party should not be extended. 

Do consultees agree? 

Yes. 

Consultation Question 105. 

13.115 We welcome evidence as to: 

(1) the typical costs incurred by landlords in dealing with enfranchisement claims; and 

(2) the proportion of those costs which can be recovered from leaseholders. 

In our experience the typical costs incurred by the landlord vary depending on the location of 
the property and the location of the landlord’s valuer and legal advisors.  This should not be 
the case as the type of work involved in each claim will be the same.  We find that in Central 
London landlords’ recoverable costs tend to be up to as much as £10,000 plus VAT and 
outside London, the costs tend to be between £1500-£2000 plus VAT. 

13.116 To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs 
arising from the enfranchisement process have an impact on leaseholders’ willingness to 
bring or pursue enfranchisement claims? 
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We do not believe that leaseholders are put off bringing a claim but tend to wait longer to do 
so because of budgeting issues.  The uncertainty of the amount of costs tend to result in 
more voluntary agreements where the landlord is able to offer a fixed fee for costs. 

13.117 Do consultees consider that any of the options we have set out at 
paragraphs 13.56 to 13.77 for reforming non-litigation costs would make leaseholders more 
willing to bring and pursue enfranchisement claims? 

We cannot comment on this question. 

13.118 What would be the impact on landlords of removing, or capping, their entitlement to recover 
their non-litigation costs from leaseholders (other than the fact that they would have to meet 
those costs themselves)? 

We believe that landlords would be inclined to be more pro-active and ensure a quick 
resolution to an enfranchisement claim where they are having to meet costs themselves for 
non-recoverable aspects of the claim. 

Consultation Question 106. 

13.119 How and to what extent do the different powers of the Tribunal and the county court to 
award litigation costs in enfranchisement disputes have an impact on the behaviour of both 
landlords and leaseholders with respect to such disputes? 

We cannot comment on this question. 

Consultation Questions 107 to 125 

These are valuation questions that are outside our area of expertise. 

Consultation Question 126. 

16.118 We provisionally propose creating a statutory duty on the landlord who has conduct of an 
enfranchisement claim to act with reasonable care and skill, and to act in good faith, in 
respect of the interests of other landlords. 

Do consultees agree? 

Yes. 

Consultation Question 127. 

16.121 We invite the views of consultees as to whether an intermediate lease created as part of a 
collective freehold acquisition claim should be acquired by a nominee purchaser on any 
subsequent collective freehold acquisition of the premises. 

There is no simple solution that fairly protects the interests of all the participants.  One 
possibility would be that intermediate leases created in respect of non-residential parts of 
mixed use premises on a collective freehold acquisition claim should not be capable of 
being acquired by a nominee purchaser on any collective freehold acquisition of the 
premises.  In practice, however, we suspect that multiple collective freehold acquisitions are 
relatively rare and the issues that arise are more theoretical than real. 

Consultation Question 128. 

16.123 We provisionally propose that, where the leaseholder of a flat also holds an intermediate 
lease in respect of that flat, the intermediate lease of that flat should not be acquired on any 
collective freehold acquisition of the premises. 
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Do consultees agree? 

Yes. 

Consultation Question 129. 

16.125 We provisionally propose that, in a collective freehold acquisition claim, where there is an 
intermediate lease of the whole building, but not all the flats within the building are let on 
long sub-leases (so the intermediate leaseholder would be treated as the qualifying tenant 
of some of the flats), either: 

(1) the whole of the intermediate lease should not be acquired; or 

(2) the whole of the intermediate lease should be acquired, but there should be a 
leaseback to the intermediate leaseholder of flats of which he or she would be the 
qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, which approach is 
preferred and why? 

We prefer the second option.  It is a simpler and more logical approach and places the 
tenant of the intermediate lease on the same footing as the tenants who have exercised the 
right to collective freehold acquisition. 

Consultation Question 130. 

16.129 We provisionally propose that, as part of any collective freehold acquisition claim: 

(1) leases containing common parts together with other property should continue to 
be capable of being acquired by the nominee purchaser where it is reasonably 
necessary for the proper management or maintenance of those common 
parts; and 

(2) the Tribunal should have power to sever a lease containing common parts 
together with other property, or to introduce new or varied easements to ensure 
proper management or maintenance of those common parts, as an alternative to 
ordering that the whole of the lease be acquired by the nominee purchaser. 

Do consultees agree? 

Yes. 

Consultation Question 131. 

16.133 We provisionally propose that a lease of common parts granted for development purposes 
should not be acquired by a nominee purchaser on a collective freehold acquisition claim 
unless: 

(1) the severance of any part of that lease; and/or 

(2) the introduction of new, or the variation of existing, easements; 

would both permit the proper management of any common parts, and substantially preserve 
the intended development. 

Do consultees agree? 

Yes. 

Consultation Question 132. 
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16.137 We provisionally propose that leaseholders holding sub-leases granted out of leases that 
had previously been extended under the existing or any future statutory enfranchisement 
regime should be entitled to bring, or participate in, an enfranchisement claim. 

Do consultees agree? 

Yes. 

Consultation Question 133. 

16.140 We provisionally propose that the separate designations of “Minor Superior Tenancy” and 
“Minor Intermediate Leasehold Interest” and the formulae relating to them should be 
removed.  Those interests which currently fall within the existing definitions would then be 
valued on the same basis as all other intermediate leases. 

Do consultees agree? 

We do not have the expertise to comment on issues of valuation. 

16.141 If not, do consultees agree that the thresholds in the formulae that apply to a Minor Superior 
Tenancy and/or a Minor Intermediate Leasehold Interest ought to be increased? 

We do not have the expertise to comment on issues of valuation. 

Consultation Question 134. 

16.142 We provisionally propose that, on any individual lease extension claim, the rent payable by 
an intermediate landlord should be commuted on a pro rata basis.  Primarily this approach 
would avoid creating a negative value in an intermediate lease, which the leaseholders 
could use to their advantage in the way that was done in the case of Alice Ellen Cooper-
Dean Charitable Foundation Trustees v Greensleeves Owners Limited. 

Do consultees agree? 

We do not have the expertise to comment on issues of valuation. 

Consultation Question 135. 

16.143 We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new 
statutory duty requiring them to act with reasonable care and skill, and in good faith, in 
respect of the interests of other landlords. 

We are unable to provide the evidence required by this question. 





Members forming the association can be referenced in 
annex a.  

Background 
 London  was built in 1897 as a residential mansion 

containing 53 apartments.  It was converted to a mixed-use residential and commercial 
arrangement in the 1980s.  Currently, there 21 residential apartments situated across the third, 
fourth, fifth and sixth floor.  According to the service charge information this equates to 40% 
of the freehold known as  to  .  It is not known what floor space the 
residential flats represents in the freehold of  and the residential 
leaseholders have no legal interest in the Freehold Owner’s commercial concerns.  There is a 
small embassy on the second floor, The Basement to 2nd Floor contain small businesses.  
There are many units vacant.  Arund 2012, The previous Freeholder submitted a planning 
application to Westminster City Council to convert the ground, first and second floor to 
residential apartments.  The Council approved the plans and the change of use.  The current 
Freeholder updated the plans and they were approved again in 2018.  No building works have 
taken place.  The building is in poor condition and we have already been in touch with Mark 
Fields MP about the running and maintenance of the building.  Please refer to examples of 
problems with the building as attached in the site report. 

The planning application can be found at: 



 

The law currently prohibits us from obtaining a share of the freehold for the 21 flats and this 
severely limits our ability to manage the building and our investment in the property.  The 
lack of maintenance and poor presentation has been cited by estate agents as preventing the 
effective sale of flats in the building. We currently have no effective remedy to resolve these 
issues. 

 

We are unhappy about the service charges levied, the quality of the services provided and 
requests to quantify amounts charges such as commission paid or contract let to entities 
owned by the management agents have gone unanswered. Some of the business have been 
excluded from charges and are effectively being subsidised by the residential leaseholders.  
The RICS code of practice does not appear to have been implemented. Please see 
attached RICS document on service charge apportionment in mixed residential and 
commercial properties. 

The law currently prevents us from appointing a manager because the Freehold Owner has a 
mixed commercial and residential interest. 

The cost of challenging the service charges by the LVT is prohibitive and the issue of costs 
against us prevents us from making a challenge. 

 

It is the residents’ view that leasehold should be abolished and the Government should 
proceed with a commonhold  law in line with the Absolute Ownership status in Scotland 
which operates successfully across large conurbations.  

 

Introduction 

We welcome the government’s decision, announced in December 2017, that the leasehold 
system is not working in the consumers’ best interests, and is in need of reform. We consider 
it should be abolished and replaced with a form of Absolute Ownership for home owners 
with stricter law regulating service providers in the form ‘Factors’ as conducted in Scotland 
 
We therefore support the work of both the Department and the Law Commision in looking at 
proposed reforms, with the objective of making the leasehold system work more effectively 
than it has in the past. 
 
We take this opportunity to remind government that campaign groups and parliamentarians at 
the  LKP has spent many years as one of the few groups consistently arguing that the 
leasehold system is not working well. We therefore welcome the fact the Department has 
moved a very long way from the Minister’s position in 2010 at which point he was arguing 



that the system was balanced and mostly working well.   
 
We note, with some concern, that this second consultation proposes a number of concessions 
to the supply side of the sector. This is a consequence of what the document describes as 
meetings with providers in the sector.  
 
Firstly, these concessions have not been subject to public scrutiny. Secondly, they are set out 
as pre-agreed, i.e. assumptions as opposed to options. These assumptions now need to be 
challenged, but consultees are expected to do so without having sight of the relevant evidence 
provided to the government in these private meetings.  
 
As the government is aware, it is in receipt of complaints from professional bodies in the 
sector about the number of consultations now in progress. It is inevitable that many of the 
6,000 respondents to the original consultation will choose not to respond further. This 
disinclination to continue to engage with yet another consultation does not provide evidence 
of any satisfaction with the existing systems. We hope the Secretary of State understands the 
growing frustration at the slow progress towards change.  
The association follows the LKP s submission as a registered charity in compliance with their 
objects. “Those objects include helping to educate and inform the sector. While our main role 
is to help leaseholders, it should be noted we also operate an accreditation system for 
managing agents in the sector wishing to comply with certain ethical standards. We also fully 
accept that developers must be allowed to make a profit from their work and that landlords 
should be entitled to their legitimate fees for work they may do. However, we do not endorse 
the view that these landlrods are somehow the “custodians” that ensure the long term viability 
of leasehold homes. As we explained to the Communities Select Committee, the vast bulk of 
landlords’ interest starts and ends in making a profit from people’s homes. 
 
LKP also acts as secretariat to the APPG on Leasehold and Commonhold Reform. The views 
expressed in this response result from our experience over the last 10 years and from the 
input of the members of the APPG and their constituants’ experiences.” 
 
Question 1: Do you have views on any further means to implement the ban on 
unjustified new residential long leases being granted on non-exempt houses? 
 
We fully endorse the ban on the sale of new build leasehold houses. We note the 
complication of the definition of a house and in particular properties built above a shared 
podium. We would urge the government to prescribe the legitimate circumstances under 
which these types of homes, which may look like a house but which might still be legally 
defined as a flat, can come into existence. We would urge that such definitions are written to 
limit the developer’s opportunity to find loopholes in the law. We believe that the ban should 
mean a ban for all leaseholds and ground rent abolished on all leaseholds as a matter of 
equitable public policy. 
 
Question 2: Do you have any views on how to provide appropriate redress for the home 



owners should (a) a long lease be incorrectly granted upon a house or (b) a long lease be 
granted at a ground rent in excess of the cap, after the legislation has taken effect? 
 
We would encourage the government to ensure that all costs, which may result from the 
failure of a new build property to comply with the legislation, either as freehold or with an 
incorrect ground rent, should be borne by the developer. Those costs must include any 
reasonable professional fees that the consumer may incur.  We do not believe a cap is the way 
forward.  There should be an abolition of all ground rents and at the least a peppercorn rent. 
 
Question 3: To ensure there is a workable definition of a 'house', we would welcome 
your views on the type of arrangements and structures which should or should not be 
considered to be a 'house' for the purpose of the ban on new leasehold houses. 
 
Since such issues have been the subject of Supreme Court decisions we see no purpose in 
LKP suggesting anything other than that the legislation should follow the definition as 
defined by the courts over many years. 
 
Question 4: With the exception of community-led housing, do you agree that any 
exemptions provided which allow the continued granting of new long leases on houses 
should have their ground rents restricted as proposed? 
 
We fundamentally disagree with the proposal to allow an exemption for community led 
housing. This issue is being considered very differently in this consultation to that set out in 
the original consultation. It appears to be an arbitrary assumption coming from the private 
meetings. 
 
We do not dispute that the community groups may have made their case for an exception for 
the right moral reasons. We would however argue that it has totally the wrong impact. 
There are a number of points to be made: 
 
1)    There is a logical inconsistency in the community housing movement arguing for the 
continuance of the landlord and tenant model. 
2)    The argument for a modest ground rent seems illogical. If the argument is that these 
funds are to be used for community projects then why do they need to be constrained to a 
fixed amount?  
3)    The argument that such a system allows control of ownership, and is needed for shared 
ownership, seeks to bend the landlord and tenant model to fit the quite legitimate objectives 
of the community housing movement, as opposed to finding the right model that actually 
would fit. 
It would perhaps have been far better if the govenment had proposed a specific element in the 
commonhold system that allows for both shared ownership and community projects which 
seek to follow whatever legitimate social objectives the group has established. 
 
If the current leasehold system does not allow the service charge to be used for communal 



projects then ground rent is not the solution. 
 
We would urge both the community movement and officials to speak to the Law Commision 
to ensure that both shared ownership and community housing is properly addressed in the 
commonhold reform process, rather than leaving open this gateway to leasehold 
inefficiencies and abuses. 
 
Question 5: Are there any other conditions that should be applied to exemptions from 
the leasehold house ban to make them acceptable to consumers?  
 
No. We do not believe there should be any exception for any group. If the National Trust or 
the Crown Estate or retirment providers or social housing groups consider they should be able 
to keep the freeholds of new houses then they should perhaps be obliged to build them to rent 
rather than for “sale”. 
It cannot be argued that we should keep some leasehold houses because the land was sold on 
a leasehold basis. There is an existing right to buy the freehold on those homes with very 
limited exceptions. We should not extend the basis of those exceptions.  
 
Question 6: Do you agree that there should be an exemption for shared ownership 
houses? 
 
No. As set out above, i.e. the comments on community developments bending the leasehold 
model, it remains a flawed approach. 
 
The government is committed to reforming commonhold legislation and this could and 
should provide a much better long term model for shared ownership. It is entirely wrong that 
under the current model someone can lose their home as a rental tenant even though they may 
own 75% of their lease. 
 
Question 7: Do you agree that there should be an exemption for community-led housing 
developments such as Community Land Trusts, cohousing and cooperatives? 
 
For the reasons mentioned above, the answer is again no.  
 
We are concerned this issue has been included in the consultation without proper debate. 
  
Question 9: Do you agree that there should be an exemption for land held inalienably by 
the National Trust and excepted sites on Crown land? 
 
We accept that the rights to enfranchise in respect of buying a freehold or collective freehold 
should continue to be limited on Crown and National Trust land. We do not think there 
should be an exemption for enfranchisement in terms of extending a lease. We believe that 
the enfranchisement model is a money making racket that bares great cost on leaseholders.  
Any leaseholder should be able to buy out their share of the freehold or commonhold as an 



absolute owner.   
 
Question 10: Do you agree that the law should be amended to allow the inclusion of 
newly created freeholds within existing estate management schemes? 
 
Yes, we agree with this proposal, however to work effectively it will require the 
implementation of the Law Commision’s 2011 work on positive covanants, or an equivalent 
thereof.  
We do not agree with an exception being granted on agricultural land 
 
Question 11: Are you aware of any other exceptional circumstances why houses cannot 
be provided on a freehold basis that should be considered for an exemption, in order to 
protect the public interest or support public policy goals? 
 
We accept there may be some argument that a local authority or the rail network may need to 
reserve its position over the long term control of a small element of land they choose to make 
available to housing. We would ask why further protections are needed beyond those 
provided by existing compulsory purchase orders? 
 
Question 12: Do you agree that there should be no further transitional arrangements 
after the commencement of the legislation to permit the sale of leasehold houses? 
 
We agree the ban should apply from the date of commencement. We do not believe the 
argument that developers have somehow purchased land predicated on the sale of ground 
rents. Such land purchases are inevitably speculative and the developer will build only at the 
point they believe the project will be viable. We do not accept the argument that ground rents 
are needed to make marginal sites viable. The data shows little or no evidence to support this 
argument. 
 
Engagement with the sector since December 2017 
 
Overview comment: We note with disappointment that the Department has engaged with 
developers and freeholders on the ground rent issue, but not with LKP or the APPG. Had we 
been consulted we would have disputed the “evidence” provided in these private meetings. 
 
Question 13: Are there justifiable reasons why ground rents on newly created leases 
should not be capped as a general rule at a maximum value of £10 per annum, but 
instead at a different financial value? 
 
We fundamentally oppose the move from the original consultation’s clear proposal of a 
“peppercorn” ground rent (no monetary value), to a “nominal” rent of £10 or potentially 
higher. 
 
Persimmon, Bellway and Taylor Wimpey informed the Communities Select Committee on 



November 19 2018 that the £10 ground rents are so low they may as well be peppercorn. 
They also assured the committee that peppercorn ground rents would have no effect on 
supply. 
 
LKP provided the govenment with the detailed legal view of one of the leading lawyers in the 
leasehold field, who explained why the move away from peppercorn will create many 
problems. We will not repeat that submission here other than to explain that he made it very 
clear why we should keep to the peppercorn proposal. 
 
We also note and warn the government that the move away from peppercorn may have a 
number of potential consequences. 
 
1)    The continuation of ground rents re-opens the way to the various abuses we see in the 
sector, which the original consultation sought to bring to an end. 
2)    The £10 fee is not an economic amount to collect, and therefore can only be justified if 
the freeholder intends to make an income via other opaque charges and fees. 
3)    As was made clear in the LKP commonhold debate in parliament in 2014, so long as 
there are incentives to build leasehold it will kill the prospect of growing the commonhold 
market, because leasehold abuses offer additional profit incentives. 
 
Question 14: Are you aware of separate ground rent being charged in addition to a rent 
on the retained equity in shared ownership leases?    
 
We are aware anecdotally of ground rents on shared ownership homes. We oppose such rents. 
 
Question 15: Do you represent a community-led housing provider which does not rely 
on ground rent income? 
 
No we obviously do not represent a community led housing provider. As set out above we are 
concerned that deficiencies in leasehold legislation are being used to argue for the retention 
of ground rents. Both 
 
RMC and RTM companies also face some issues collecting all fees needed. An RTM 
obviously has no right to ground rents and many RMCs also have no access to these income 
streams where there is a third party landlord.  
 
Fixing the problems with collection rights rather than the continued reliance on a fixed and 
potentially inadequate ground rent income for community projects seems a far better solution. 
 
Question 16: Do you agree there is a case for making specialist arrangements permitting 
the charging of ground rents above £10 per annum for properties in new build 
retirement developments? 
 
No. We do not agree the fee should be £10 or more, as we have argued above. We have made 



clear it must remain a peppercorn. 
 
We also do not believe there should be a ground rent exception for retirement developments. 
As mentioned above, we are concerned that the Department has chosen not to speak to LKP 
or the APPG, and appears not to have considered the input provided to the APPG meetings 
over the years and specifically on this issue in July this year.  
 
https://www.leaseholdknowledge.com/appg-july-11-robust-debate-over-retirement-ground-
rents-and-event-fees 
 
It is disappointing that the consultation does not record the fact that there is disagreement 
among retirment providers, the majority of whom do not support ground rents. It is 
disappointing that the consultation has not considered the view of AgeUK, who do not 
support ground rents. 
 
We also fundamentally disagree with the government proposal that somehow pensioners 
could choose their level of ground rent, and either defer their service charges by paying a 
higher fee or have a lower ground rent in exchange for higher service charges. 
 
This proposal is fundamentally flawed and counter factual. 
 
As has been set out in many public meetings and much research, consumers can easily be led 
into making an uneconomic decision. The Law Commision secret shopper test showed almost 
no providers set out the issues to potential consumers as they should. 
 
Someone buying a retirement home may also do so in a state of extreme stress following the 
bereavement of their partner.  
 
The proposal of a pensioner somehow choosing their ground rent also seems deeply flawed 
given that this rate is only set at the start of the lease. How would prospective buyers of 
second hand property choose between flats when one has a high ground rent and the other a 
low ground rent? 
 
Question 17: What positive or negative impacts does paying ground rents have on older 
people buying a home in the retirement sector? Please give your reasons and if you 
think the impacts are negative explain what measures might mitigate them. 
 
The argument from some retirment suppliers that somehow ground rents provide for 
communal areas appears to be a new argument. It has emerged in the last 10 years. We have 
seen no evidence to support this claim. Yes of course retirement homes have larger 
communal facilities, but this is reflected in their price. 
 
The ground rent sale is simply an additional short term profit stream which has a long term 
detrimental impact on the value of the home. 



 
LKP has provided much evidence to show the poor second hand values in the retirement 
market. Developers assert that these low second hand values are due to the flats’ condition or 
the age of the building. These arguments seem flawed and again unsupported by evidence. By 
their very nature all buildings become older but it seems only in the retirment sector are 
values so poor. 
 
Question 18: Do you agree with our approach to the treatment of mixed use leases? 
 
We believe these should be converted to Commonhold or a form of absolute ownership.  The 
law currently prohibits us from obtaining a share of the freehold for the 21 flats and this 
severely limits our ability to manage the building and our investment in the property.  The 
lack of maintenance and poor presentation has been cited by estate agents as preventing the 
effective sale of flats in the building. We currently have no effective remedy to resolve these 
issues. 

 

We are unhappy about the service charges levied, the quality of the services provided and 
requests to quantify amounts charges such as commission paid or contract let to entities 
owned by the management agents have gone unanswered. Some of the business have been 
excluded from charges and are effectively being subsidised by the residential leaseholders.  
The RICS code of practice does not appear to have been implemented. Please see 
attached RICS document on service charge apportionment in mixed residential and 
commercial properties. 

The law currently prevents us from appointing a manager because the Freehold Owner has a 
mixed commercial and residential interest. 

The cost of challenging the service charges by the LVT is prohibitive and the issue of costs 
against us prevents us from making a challenge. 

 

It is the residents’ view that leasehold should be abolished and the Government should 
proceed with a commonhold  law in line with the Absolute Ownership status in Scotland 
which operates successfully across large conurbations.    
 
Question 19: Are there any other circumstances in which mixed use (a) should be within 
scope of the policy or (b) excluded from the scope of the policy? 
 
The law currently prohibits us from obtaining a share of the freehold for the 21 flats and this 
severely limits our ability to manage the building and our investment in the property.  The 
lack of maintenance and poor presentation has been cited by estate agents as preventing the 
effective sale of flats in the building. We currently have no effective remedy to resolve these 
issues. 



 

We are unhappy about the service charges levied, the quality of the services provided and 
requests to quantify amounts charges such as commission paid or contract let to entities 
owned by the management agents have gone unanswered. Some of the business have been 
excluded from charges and are effectively being subsidised by the residential leaseholders.  
The RICS code of practice does not appear to have been implemented. Please see 
attached RICS document on service charge apportionment in mixed residential and 
commercial properties. 

The law currently prevents us from appointing a manager because the Freehold Owner has a 
mixed commercial and residential interest. 

The cost of challenging the service charges by the LVT is prohibitive and the issue of costs 
against us prevents us from making a challenge. 

 

It is the residents’ view that leasehold should be abolished and the Government should 
proceed with a commonhold  law in line with the Absolute Ownership status in Scotland 
which operates successfully across large conurbations. 
 
Question 20: Do you agree with the circumstances set out above in which a capped 
ground rent will apply in replacement leases?  
 
No we do not agree because the existing enfranchisement legislation sets out that the ground 
rent must be reduced to a peppercorn. We have clearly argued that the cap of a peppercorn 
(no monetary value) should remain. 
We believe most of the scope of this question falls within the remit of the Law Commission’s 
project on this issue. 
 
Question 21: Do you agree there should be no further transitional period after 
commencement of the legislation permitting ground rents above £10 per annum? 
 
For the reasons set out above we do not believe there should be a transitional period and that 
the new legislation should propose a peppercorn. 
 
Question 22: Should we provide freeholders with a right to change the management of 
the services covered by an estate rent charge or contained within a deed of covenant 
arrangement? 
 
We support the proposal that freehold house owners should be entitled to the same rights to 
change their management and in particular to the Right to Manage as leaseholders.  We also 
support the proposal that they should have similar rights to determine the reasonableness of 
costs via a challenge at the property tribunal. 



 
Question 23: What will be the impact of these proposals on companies or bodies that 
provide the long term management of communal areas and facilities? 
 
Any company providing services to a freehold estate should fall under the same safeguards as 
are being reviewed for the regulation of all property agents project. 
Currently this is the least regulated sector of the market. Strict controls must be introduced to 
limit the sorts of permission fees and charges that are being made in what is now known as 
“fleecehold”.  The law currently prohibits us from obtaining a share of the freehold for the 21 
flats and this severely limits our ability to manage the building and our investment in the 
property.  The lack of maintenance and poor presentation has been cited by estate agents as 
preventing the effective sale of flats in the building. We currently have no effective remedy to 
resolve these issues. 

 

We are unhappy about the service charges levied, the quality of the services provided and 
requests to quantify amounts charges such as commission paid or contract let to entities 
owned by the management agents have gone unanswered. Some of the business have been 
excluded from charges and are effectively being subsidised by the residential leaseholders.  
The RICS code of practice does not appear to have been implemented. Please see 
attached RICS document on service charge apportionment in mixed residential and 
commercial properties. 

The law currently prevents us from appointing a manager because the Freehold Owner has a 
mixed commercial and residential interest. 

The cost of challenging the service charges by the LVT is prohibitive and the issue of costs 
against us prevents us from making a challenge. 

 

It is the residents’ view that leasehold should be abolished and the Government should 
proceed with a commonhold  law in line with the Absolute Ownership status in Scotland 
which operates successfully across large conurbations. 
 
Question 24: What would constitute a reasonable deadline for managing agents and 
freeholders to provide leasehold information? 
 
This is not a specialist area of knowledge for LKP and we would therefore endorse the 
Conveyancing Association’s recommendation of 10 working days. 

The law currently prohibits us from obtaining a share of the freehold for the 21 flats and this 
severely limits our ability to manage the building and our investment in the property.  The 
lack of maintenance and poor presentation has been cited by estate agents as preventing the 



effective sale of flats in the building. We currently have no effective remedy to resolve these 
issues. 

 

We are unhappy about the service charges levied, the quality of the services provided and 
requests to quantify amounts charges such as commission paid or contract let to entities 
owned by the management agents have gone unanswered. Some of the business have been 
excluded from charges and are effectively being subsidised by the residential leaseholders.  
The RICS code of practice does not appear to have been implemented. Please see 
attached RICS document on service charge apportionment in mixed residential and 
commercial properties. 

The law currently prevents us from appointing a manager because the Freehold Owner has a 
mixed commercial and residential interest. 

The cost of challenging the service charges by the LVT is prohibitive and the issue of costs 
against us prevents us from making a challenge. 

 

It is the residents’ view that leasehold should be abolished and the Government should 
proceed with a commonhold  law in line with the Absolute Ownership status in Scotland 
which operates successfully across large conurbations. 
 
Question 25: What would constitute a reasonable maximum fee for managing agents 
and freeholders to provide leasehold information? 
 
Again, we would endorse the Conveyancing Association’s recommendations on this issue, 
and in particular that there should be a maximum fee split between the landlord, the 
landlord’s agent and the managing agent, to avoid the growing trend of multiple fees being 
charged by each of these parties. 
 
We accept the argument that for larger and more complex sites additional information may be 
needed, but on these sites the bulk of the information will also be requested more often. It 
should not be assumed there is therefore a direct correlation between the size of site and the 
fee that must be charged. 
The consultation should also consider those fees charged by landlords for a licence to assign 
and their use of this power to frustrate the sale. 
 
Question 26: What would constitute a reasonable fee for managing agents and 
freeholders to update leasehold information within 6 months of it first being provided? 
 
As per above we endorse the proposal of the Conveyancing Association. The level of updated 
information will on most occasions be minimal and there should be no additional charge. 
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Introduction  

The Building Societies Association (BSA) represents all 43 UK building 
societies, as well as 4 credit unions. Building societies have total assets of 
over £400 billion and, together with their subsidiaries, hold residential 
mortgages of over £315 billion, 23% of the total outstanding in the UK. 
They hold almost £280 billion of retail deposits, accounting for 19% of all 
such deposits in the UK. Building societies account for 37% of all cash ISA 
balances. They employ approximately 42,500 full and part-time staff and 
operate through approximately 1,470 branches. 

 

This response has been prepared with input from our members, rather 
than responding to each individual consultation question we have 
provided a general response from the perspective of mortgage lenders. 
 

General Comments 

We welcome the consultation and are broadly supportive of the proposals made by 
the Law Commission within the paper.  Reform in this area is long overdue, our sector 
is also supportive of government proposals to improve and make the leasehold 
process fair for all participants.  In our response to the “Implementing reforms to the 
leasehold system in England” consultation we warned government to be mindful of 
existing leasehold property being “blighted” by the prohibition of new leasehold 
houses. Leasehold flats where the leaseholder had extended the lease on an “informal 
basis” and maintained a ground rent may also be an issue as there could be a 
reluctance to spend further monies where the lease had been extended previously.   
 
We understand that this consultation is not looking at any retrospective action 
therefore in order to minimise the blight issue for existing leaseholders it is essential 
there is a simple and fairly priced method of enfranchisement. 
 

These proposals alongside government proposals are positive and once enacted will 
help improve the leasehold process for all parties involved.  However, with over 4 
million existing leasehold properties in the United Kingdom, we are disappointed that 
the issue of “blight” has not really been explored or considered in any of the 
consultations/papers on the subject of leasehold reform.  The BSA has raised this issue 
on numerous occasions at roundtable events with government as well as highlighting 
it in a number of consultation responses. 

We feel without retrospective changes it is possible a two-tier market will emerge.  
Our members will inevitably review policy from a credit risk perspective to assess the 
impact on saleability of existing leasehold houses.  Lenders may choose not to accept 
remortgage applications on leasehold houses unless the purpose is to acquire the 
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freehold.  Some people with leasehold homes are already finding it challenging to 
remortgage due to excessive ground rent increases and charges being levied by the 
companies that own the freehold for giving consent to changes to the property.  

In view of the above we would expect an increase in numbers of leaseholders looking 
to enfranchise, although there may not be an immediate spike as leaseholders are 
more likely to be prompted into action when looking to remortgage or sell their 
property.    

An increase in the length of a statutory lease extension would not have any negative 
effect on leases extended under the new regime however existing leasehold 
properties on less favourable terms could be devalued, which may cause issues with 
remortaging and saleability.  

Publicity around leasehold reform may prompt leaseholders into action therefore it is 
important that the simplification of enfranchisement is in place at the same time or 
prior to any government reform being enacted, this gives leaseholders opportunity to 
extend or purchase their lease under a more favourable system. 

 

Conclusion 

The BSA welcomes the opportunity to input through this consultation, and we are 
happy to engage further on the matters raised above. 
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From: cliff.hawkins   
Sent: 04 January 2019 09:07 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Law Commission Consultation - Leasehold Enfranchisement Reform 
 
 
The Crown - Section 9.66 - Question 65 - Page 226 
 
These comments apply to land held by the Crown as a result of becoming Bona Vacantia. Currently 
the Crown (via its official solicitors) will listen to requests to purchase the freehold interest but with 
the following conditions: 
 
1. They are not permitted to ‘manage’ the property and they interpret this as precluding the sale of 
part only of a property they have acquired as a larger estate. 
2. They will only sell the entire estate. This requires considerable work on the part of the leaseholder 
in trying to create a collective purchaser. It also involves considerable cost. 
3. They require the buyer to pay for independent valuations even when the value can be easily 
established as zero or even negative. 
4. They require the purchaser to pay their costs as determined by them with a minimum sum 
(meaning that costs can far exceed the value of small purchases). 
 
This approach is particularly unfair where The Crown has acquired the property for no value. 
Because it has no value (otherwise the liquidator would probably have found a purchaser) it is in 
effect a burden, not an asset. 
 
Example from my own experience: 
 
I own two one-bedroom Leasehold maisonettes on a housing estate of some 40 units built in 1984. 
The estate comprises studio flats, one bed maisonettes and two bed houses. The two maisonettes 
form part of a three unit block. The maisonettes are ground and first floor with a freehold two 
bedroom house semi detached to one side. There are no other properties in the block. The two 
maisonettes have gardens but because they comprise an entire building and the associated land is 
adjacent, it is possible to put a red boundary line around my entire Leasehold property. 
 
The Leasehold interest of each of the maisonettes is 999 years at a peppercorn. Some of the 
remainder of the housing estate (two blocks of studio flats) has previously been sold off. 
 
I have tried twice to purchase the freehold interest. On the first occasion I only owned the first floor 
maisonette. On the second occasion I had purchased the ground floor maisonette. The response was 
the same in both cases. The Crown will only sell the freehold of the entire estate to a collective 
purchaser. They deem this to not be ‘management’, whereas to sell me my own freehold would be 
construed as ‘management’. 
 
Firstly, I would argue that responding to a request to sell part of an estate should not be considered 
management. It is entirely reactive. If they are willing to process a sale of the whole, a sale of part 
does not involve anything more than disposing of a discreet parcel of property. 
 
Given that in this case it is a 999 year Leasehold interest at a peppercorn, there is no value in the 
property to The Crown. There are no clauses in the lease that would allow a private landlord to 
profit from it, so in effect it would be a burden to any owner other than the Crown (who do not 
behave like a normal Landlord). The only way in which the property acquires some value, is the 



inconvenience and cost the Crown’s approach puts on the leaseholders when work needs to be done 
to the buildings or grounds.  
 
In my view the Crown should: 
 
1. Treat part sales as transactions, not as management. It would be unreasonable to expect them to 
approach leaseholders, but it is entirely reasonable for them to respond positively to purchase 
applications for individual properties. 
 
2. Apply the same valuation criteria as for other landlords. If a formula based approach is adopted, 
this should apply to all transactions, unless the formula produces a result which qualifies as ‘unjust 
enrichment’. 
 
3. Costs should be controlled in the same way as for normal enfranchisements. Those costs should 
be reasonable (possibly capped) and not at top London rates for simple conveyancing. 
 
4. The Crown should not be permitted to force purchasers to behave in a way that causes them 
additional cost. By this I mean that they should not force a collective purchase solution when an 
alternative solution is available (where it is possible to purchase part only in the normal way). 
 
Whilst I realise that the Crown has its own rules and is not subject to normal enfranchisement law, 
they have agreed to follow the same principles. Their current approach clearly does not, since they 
hide behind the ‘no management’ excuse. It would be good to see the Commission recommend that 
a reactive sale should not be considered management by any Landlord including The Crown. 
 
Should you wish to discuss these suggestions in any greater detail, please feel free to contact me. 
 
Yours  
 
Mr C R Hawkins FRICS 
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Chapter 17: Consultation Questions 
 

Law Commission Consultation question 
 

Response 

Consultation Question 1. 
17.1 We invite the views of consultees as to whether a 
reformed enfranchisement regime should treat particular 
issues differently in England and in Wales. Consultees 
are welcome to share their views on this point here, or in 
response to questions which we ask later on particular 
issues. 
Paragraph 3.42 
 

 
17.1 We have no opinion on this question 

Consultation Question 2. 
17.2 We provisionally propose that leaseholders of both 
houses and flats should be entitled, as often as they so 
wish (and on payment of a premium), to obtain a new, 
extended lease at a nominal ground rent. Do consultees 
agree? 
17.3 We invite the views of consultees as to: 
(1) the appropriate length of such a lease extension; and 
 
 
 
 
 
 
 
 
(2) the points at which the landlord should be entitled to 
terminate the lease 
(paying appropriate compensation to the leaseholder) for 
the purposes of redevelopment. 
Paragraph 4.40 
 

17.2 Provided the compensation is at full market 
value, we would support this proposition. 
 
 
 
 
17.3 (1) The present term of 90 years is sufficient 
as a maximum length, and  there could also be 
shorter terms providing claimants with more 
choice. There would need to be a minimum length 
of extension to make the exercise worthwhile, 
proposed to be multiples of 30. Leases of over 90 
years would compound issues of buildings 
becoming obsolete and existing beyond their 
normal life expectancy. 
 
17.3(2) Break clauses should match the term date 
of the existing lease, or other natural break 
opportunities in a building to facilitate 
redevelopment should the assets become 
obsolete.  This should benefit all parties. 
 

Consultation Question 3. 
17.4 We invite the views of consultees as to whether the 
right to a lease extension should in all cases be a right to 
an extended term at a nominal ground rent, or whether 
leaseholders should also have the choice: 
 
1) only to extend the lease (without changing the ground 
rent); or 
 
(2) only to extinguish the ground rent (without extending 
the lease). 
Paragraph 4.46 
 

 
17.4(1,2) Consumer choice and options around 
the amount of the ground rent can be 
accommodated. Extinguishing the ground rent, 
subject to premium, is entirely possible although 
there may be issues concerning marriage value 
which, if ignored, would represent a quantifiable 
loss to the freeholder. The amount of ground rent 
payable should be reflected in the premium, the 
higher the ground rent the lower the premium, an 
arrangement that may appeal to many. 
Transparency is important, if there are provisions 
for review of the rent,  claimants must have the 
implications of that explained beforehand.  
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Consultation Question 4. 
17.5 We provisionally propose that: 
(1) a leaseholder claiming a lease extension should be 
entitled to a lease extension of the whole of the premises 
let under his or her existing lease, whether or not the 
entirety of the premises falls within the curtilage of the 
building; 
(2) landlords should be able to propose that other land be 
included within a lease extension, and that there should 
be no time limit within which that proposal can be made; 
and 
(3) there should be no power for landlords to argue that 
parts of the premises let under a leaseholder’s existing 
lease should be excluded from a lease extension. 
Do consultees agree? 
Paragraph 4.52 
 

 
17.5 (1,2,3) No. There can be no justification for 
allowing a leaseholder to include within the 
extended lease, land which has nothing to do with 
the residential unit. If you take the example of a 
single lease of a shop and flat above, each being 
a unit, then the leaseholder would be entitled to an 
extended lease of the flat and, according to this 
proposal would be able to include the shop in the 
new extended lease.  
 
Another example would be an Aggio lease. Also, 
if a flat lease contains a garage that is sublet for 
the full term, why should the leaseholder be 
entitled to include that garage in his extended 
lease when he has in effect sold it away? 
There are very many similar examples. There is 
also a disconnect between the extent of the land 
to be included in a lease extension claim (which, it 
is proposed, should simply be all the land that is 
included in the lease, regardless of its nature and 
extent) and the land to be included in an individual 
freehold claim (see Ch 5) which goes beyond that, 
to include all parts of the building in which the 
residential unit is situated, whether or not those 
parts are included in the lease.  
 
The problem arises from the proposition that, 
having established the right to a new lease by 
having a lease of a residential unit, that right is 
effectively extended to all the land included in the 
lease, regardless of its nature and extent. That 
cannot be right because of the potential inequity 
and complexity this would cause 
 

Consultation Question 5. 
17.6 We provisionally propose that a lease extension 
should automatically: 
(1) be subject to any mortgage that is secured over the 
existing lease, and 
(2) bind the landlord’s mortgagee. 
Do consultees agree? 
Paragraph 4.54 
 

 
17.6 Yes 

Consultation Question 6. 
17.7 We provisionally propose that (except in the case of 
Aggio-style leases and cases where the common parts of 
a building are owned and managed by a third party) the 
terms of a lease extension (other than the length of the 
term and the ground rent) 
should be identical to the terms of the existing lease, 
save where either party has elected to include terms 
drawn from a prescribed list of non-contentious 
modernisations. Do consultees agree? 
 
17.8 We invite the views of consultees as to the terms 
that should be included within such a prescribed list. 
 
 

 
17.7. There are good arguments in favour of 
flexibility on lease terms, not least of which is that 
the grant of a new lease is an opportunity to 
modernise its terms and address any 
shortcomings there may be in the old lease. There 
may be good reason for the freeholder and 
lessees to standardise lease terms within a block 
to provide ease and greater clarity of 
management.  
 
 
 
17.8. Each case should be considered on its own 
merits particularly if the lease being extended was 
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17.9. Do consultees consider that it would be appropriate 
to adopt a standard or model 
lease for Aggio-style leases? Alternatively, would it be 
appropriate to use a standard or model lease as a 
starting point in such cases? 
Paragraph 4.91 
 

not recently granted, it does not assist good 
management practice to be too prescriptive as 
changes occur (alienation clauses and AirBnB for 
example).  
 
17.9. We propose the starting point for parties 
should be the terms of the existing lease, but the 
parties should be free to make any changes 
should they mutually agree. 
 

Consultation Question 7. 
17.10 Do consultees consider that the ability of parties to 
enter into a lease extension outside the 1967 and 1993 
Acts creates significant problems in practice? 
 
 
 
 
 
 
 
 
 
 
17.11 What steps, if any, do consultees consider could 
be taken to control or limit the use or impact of parties 
entering into a lease extension outside of a new statutory 
enfranchisement regime? 
Paragraph 4.98 
 
 

 
17.10. No, although Lease extensions done 
outside the statutory process are very rare 
because the regulatory framework defines the key 
variables for both parties and therefore makes 
agreement more likely. We have not found this to 
have created problems in practice.  
We would note that contracted out leases have 
been granted less than a handful of times by the 
Estate since the legislation was introduced. The 
justification for variation from the legislation has 
been to protect certain key development 
opportunities or important assets. 
 
Where the parties enter into such a contracted-out 
agreement willingly, and subject to a court order, 
inevitably there will be a monetary discount for a 
contracted out lease to the benefit of the lessee.  
 
17.11 In addition to a continuing requirement to 
obtain a court order when granting a contracted 
out lease we suggest a statutory “Health Warning” 
must accompany all communications prior to 
grant. 

Consultation Question 8. 
 
17.12 We invite consultees to tell us about their 
experiences in practice of the statutory provisions under 
the 1967 and 1993 Acts which enable a landlord and 
leaseholder, with court approval, to enter into a lease 
extension under which the leaseholder is precluded from 
exercising further enfranchisement rights in the future. 
 
 
17.13 Do consultees consider that similar provision 
should be made under any new enfranchisement 
regime? 
Paragraph 4.101 
 

 
 
17.12 The Estate has used this primarily to protect 
long term development value.  It is a rarely used 
but useful tool for those circumstances.  There are 
presently just 2 such contracted out leases in our 
reversionary residential portfolio (freeholds 
subject to leases) of 2,100 units. 
 
 
17.13 Yes, subject to a “Health Warning”. In effect, 
the practice has limited appeal to landlords as the 
discount suffered is large and the benefits of 
granting a contracted-out lease must be 
identifiable. 
 

Consultation Question 9. 
17.14 To what extent would our proposed uniform right to 
a lease extension at a nominal ground rent, for both 
houses and flats, increase the likelihood of leaseholders 
seeking lease extensions under (future) enfranchisement 
legislation? 
Paragraph 4.103 
 

 
17.14 We do not think the likelihood of a lessee 
making a claim will change, claims are most 
influenced by; 
 

• Wealth (gives the ability to exercise 
rights) 

• Unexpired term (lower terms give more 
urgency to act) 
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• Market movement (perceived growth 
prospects in the market suggests it will 
be profitable to act) 

• Personal circumstances (divorce, age, ill 
health) 

 
Relatively high ground rents might also be a 
motivating factor. 

Consultation Question 10. 
17.15 We welcome evidence as to whether, and if so, 
how, an increase in the length of a statutory lease 
extension would affect: 
(1) the leasehold market; and 
(2) the mortgageability of leases. 
Paragraph 4.104 
 

 
17.15 We have no evidence but would expect: 
(1) Negligible 
(2) Negligible 
It is the failure to exercise existing rights before the 
unexpired term diminishes that, in the main, 
causes mortgage issues. 

Consultation Question 11. 
17.16 We have asked whether leaseholders should have 
the option of: 
(1) extending their leases without changing the ground 
rent; or 
(2) extinguishing their ground rent without extending the 
term of the lease. 
We welcome evidence as to the likely uptake of these 
options by leaseholders. 
Paragraph 4.105 
 

 
17.16 (1, 2) Please see the answer to Question 
3. We have no evidence to offer. 

Consultation Question 12. 
17.17 To what extent does the current ability of parties 
negotiating a lease extension to 
include such terms as they may agree in the lease 
extension: 
 
(1) increase the duration and cost of the enfranchisement 
process; 
 
 
 
 
(2) increase the potential for disputes; and 
 
 
(3) lead to the imposition of onerous or undesirable terms 
upon leaseholders 
under the lease extension, resulting in additional future 
costs to 
leaseholders? 
 
 
 
 
 
 
 
 
 
 
17.18 To what extent would restricting parties’ ability to 
introduce new terms into a lease 

 
17.17 The Estate has set terms for conveyancing 
under the Acts, these terms have been 
established to be reasonable by testing them at 
Tribunal. 
 
(1) Cadogan lease terms are well known to 
claimants solicitors the Estate most frequently 
deal with.  Our solicitors will always explain the 
rationale behind the terms, when dealing with 
those solicitors that are unfamiliar with the Estate. 
 
(2) The Estate has not been to a tribunal with any 
claimant on the subject of lease terms for very 
many years. 
(3) We do not consider our lease terms to be 
onerous and they do not lead to increased costs 
for lessees as they are aimed at good estate 
management which is in the lessees’ interests 
 
Typically, from service of notice to completion 
takes circa 8 months. Collective claims always 
take much longer. The delay is entirely due to the 
fact that there is no incentive on the claimant to 
complete in a timely fashion once the valuation 
date has been fixed by the service of a claim. 
 
 
 
17.18 (1-3) Much depends on when the existing 
lease was granted. See 17.8. In our experience, 
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extension to terms which are drawn from a prescribed 
list: 
(1) reduce the time and cost involved in acquiring a lease 
extension; 
(2) reduce the potential for disputes; and 
(3) reduce future costs to leaseholders arising from the 
terms of the lease 
extension? 
17.19 Would this reform lead to a higher proportion of 
leaseholders seeking to exercise 
their right to a lease extension? 
Paragraph 4.106 
 

this has not been an area which has resulted in 
delay or added cost. 
 
 
 
 
 
 
 
 
17.19 No, prescription of lease terms is ineffective. 
Lessees usually need to change lease terms 
because they are for example incorrectly drawn, 
obsolete or physical changes to the building 
render the lease defective (fixed service charge 
percentages for example) under those 
circumstances lessees have the ability to refer to 
the First Tier Tribunal (L&T Act 1987). 

Consultation Question 13. 
17.20 We provisionally propose that, where an individual 
freehold acquisition claim is 
made: 
(1) the leaseholder should be entitled to a transfer of: 
(a) the whole of the building in which his or her 
residential unit is situated, 
even if parts of that building are not included within his or 
her existing 
lease; and 
(b) the whole of his or her premises let under the existing 
lease, whether 
or not the entirety of those premises falls within the 
curtilage of the 
building; and 
 
 
 
 
(2) there should be no statutory deadline or time limit for 
landlords to propose that other land originally let to the 
leaseholder, but now assigned to another, should also be 
included in the transfer, or that parts of the premises that 
are above or below other premises in which he has an 
interest should be excluded from the transfer. 
Do consultees agree? 
Paragraph 5.30 
 

 
 
 
 
17.20, 1a) Yes, assuming they have a valid claim. 
This would include for example common parts 
under a collective claim. 
 
 
 
1b). As in the case of the lease extension claim, 
premises let under the leaseholder’s lease should 
only be included if they have some connection to 
the building of which the freehold is being 
acquired. If a lease contains premises which have 
nothing to do with the building being acquired, 
there is no justification for including them in the 
transfer. See Q.4 17.5(1). 
 
(2) No, If the landlord wants “other land” included, 
he should so state in his Response Notice (or he 
will lose the right). 
The definition of building proposed in Ch 8 
incorporates vertical boundaries so there should 
not be any part or parts which lie above or below 
other premises. If the Tribunal is to be given the 
discretionary power discussed in paragraphs 
8.106 to 8.109, to allow an element of over- or 
under-hang in specific circumstances (which for 
reasons discussed in Q.45 they should not) it 
would be odd if the Tribunal ordered a transfer of 
an extended building and then for the landlord to 
exercise a right to exclude it. 
 
 
 
     

Consultation Question 14. 
17.21 We provisionally propose that, where an individual 
freehold acquisition claim is 
made: 

 
17.21 – 17.22 (1,2,3) Yes, providing the 
leaseholder is made aware what sums are 
outstanding under the mortgage and subject to 
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(1) any mortgage secured against the freehold title 
should automatically be discharged upon execution of 
the transfer; but 
(2) the leaseholder should be under a duty to pay: 
(a) the whole of the price; or 
(b) (if less) the sum outstanding under the mortgage; 
to the mortgagee or, alternatively, into court; and 
(3) any sums due from the leaseholder to the landlord 
should be reduced by any sums paid under (2) above. 
Do consultees agree? 
17.22 We also provisionally propose that where an 
individual freehold acquisition claim is made – save in the 
case of estate rentcharges imposed to secure positive 
covenants 
– a landlord should be under a duty to use his or her best 
endeavours to redeem any rentcharge. 
Do consultees agree? 
Paragraph 5.34 
 

any credits or payments that may be due. 
Payment of the price (or an element of it) to the 
mortgagee directly or into court should be 
reserved for those cases where the landlord 
and/or the mortgagee refuses to co-operate. 
 

Consultation Question 15. 
17.23 We invite the views of consultees as to whether a 
leaseholder making an individual freehold acquisition 
claim should acquire the freehold subject to the rights 
and obligations on which the freehold is currently held, or 
on terms reflecting the rights and obligations contained in 
the existing lease. 
 
 
17.24 We provisionally propose that, on an individual 
freehold acquisition claim, additional terms may only be 
added to the transfer where the leaseholder elects to 
include a term drawn from a prescribed list of terms. 
Do consultees agree? 
 
17.25 We invite the views of consultees as to the types of 
additional terms that should be included within such a 
prescribed list. 
Paragraph 5.48 
 

 
17.23 The terms should be consistent with the 
principles of good estate management for the 
benefit of the individual exercising the right, their 
neighbours who may, or may not, have already 
exercised their rights and the former freeholder 
(particularly important where an interest in other 
buildings locally is retained by the freeholder). 
 
17.24 If the list of terms could be expressed 
exhaustively to cover the principles of good estate 
management, then we could support this. 
 
 
 
17.25 We attach the standard restrictive 
covenants (pertaining to freehold sales) and 
standard lease (pertaining to lease extensions) 
and invite the Commission to include all relevant 
terms from that. 

Consultation Question 16. 
17.26 We invite the views of consultees as to whether, 
where a leaseholder’s existing lease contains rights and 
obligations in respect of land that is to be retained by the 
landlord, the leaseholder should (where there is no 
current estate management scheme in place) acquire the 
freehold subject to terms in respect of the retained land 
that: 
(1) reflect the rights and obligations set out in the 
leaseholder’s existing lease; or 
(2) appear within a prescribed list of appropriate 
covenants. 
17.27 We invite the view of consultees as to the types of 
terms that should be included within such a prescribed 
list. 
Paragraph 5.56 
 

 
17.26 The current legislation divides rights and 
obligations into three categories: rights for 
services, rights of way and restrictive covenants. It 
does not deal with positive obligations. The 
leaseholder’s existing lease will most likely set out 
details of rights (in the sense of easements) but in 
some cases it may not. So there needs to be some 
mechanism for dealing with that.  
If there is to be a prescribed list of covenants, it 
would make sense to include those items covered 
in Estate Management Schemes: redevelopment, 
use, appearance, maintenance, repair, renewal or 
replacement common parts, insurance and 
reinstatement etc. The purpose of this should be, 
not reservation of value, but the maintenance of 
adequate standards of appearance and amenity 
and the regulation of development. 
If (as is being proposed elsewhere) the landlord 
should be able to impose restrictions as a 
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mechanism for reserving value, then the present 
system of restrictive covenants is not fit for that 
purpose. A new system will have to be devised to 
ensure that, where a landlord has value reserved 
to him, he is at a later date able to realise that 
value in full. 

Consultation Question 17. 
17.28 We provisionally propose that any obligation owed 
to a landlord of an estate by a leaseholder who has 
acquired the freehold of their premises should be 
enforceable whether or not the landlord has retained land 
that benefits from that obligation. 
Do consultees agree? 
 
 
 
17.29 We invite the views of consultees as to whether 
unpaid sums due from a leaseholder who has acquired 
the freehold of their premises to a landlord of an estate 
should be capable of being charged against the freehold 
and enforced by the landlord as if he or she were a 
mortgagee of the property. 
Paragraph 5.62 
 

17.28 Yes, for estate management reasons.  
However, this goes further than restrictive 
covenants that we presently benefit from and goes 
to the heart of what is an “estate”.  We view our 90 
acres of Chelsea and Knightsbridge as an estate, 
but we do not have the same protection for all 
parts of it.  Our reading of the consultation is that 
it has been drafted with a housebuilder definition 
in mind. 
 
17.29 Yes. Without Section 146 and associated 
cost recovery, service charges become very 
expensive to maintain against freehold properties.  
In particular, non-payers cause additional costs, or 
limit services, to the detriment of all the 
contributors for the benefit of those (usually) few 
non-payers. There are a number of examples on 
the Estate where freeholds of houses have been 
enfranchised but the Estate continues to manage 
service roads as we retain adjoining freeholds. 
Despite a covenant in the freehold stating that the 
freeholder must contribute to maintenance, many 
fail to do so. 

Consultation Question 18. 
17.30 We provisionally propose that where a 
leaseholder’s existing lease does not contain rights and 
obligations in respect of land that is to be retained by the 
landlord, the leaseholder should (where there is no 
current estate management scheme in place) acquire the 
freehold subject to terms in respect of the retained land 
that appear within a prescribed list of appropriate 
covenants. 
Do consultees agree? 
17.31 We invite the views of consultees as to the types of 
terms that should be included within any prescribed list. 
Paragraph 5.66 
 

 
17.30 Yes, but it is not just covenants; it may also 
be necessary to introduce rights and reservation 
if the lease is silent on them. 
 
 
 
 
 
 
17.31 See our standard Transfer Terms attached. 
 
 

 
 
Consultation Question 19. 
17.32 Do consultees believe that the ability of parties to 
enter into a transfer of the freehold of a house outside 
the 1967 Act creates significant problems in practice? 
 
 
17.33 What steps, if any, do consultees believe could be 
taken to control or limit the use or impact of parties 
entering into a freehold transfer to an individual 
leaseholder outside of a new statutory enfranchisement 
regime? 
Paragraph 5.70 
 

 
 
 
17.32 No. It is exceedingly uncommon in central 
London where landlords are unwilling sellers and 
therefore sales are via the Leasehold Reform 
Acts. See comments at 17.13. 
 
17.33 The structure of a statutory regime is, for 
most part, useful as it enables discussions to take 
place within a legal framework in which 
responsibilities and obligations are clear to all 
concerned particularly when dispute resolution is 
required. However, if voluntary discussions are 
entered into a simple health warning should be 
provided to the leaseholder and their legal 
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advisors when any such transactions are 
proposed so that the risks are understood and 
liability to costs are clear. 

Consultation Question 20. 
17.34 To what extent does the current ability of parties 
negotiating the terms of a claim to acquire the freehold of 
a house to agree the terms of the freehold transfer 
without restriction: 
(1) increase the duration and cost of the enfranchisement 
process; 
(2) increase the potential for disputes; and 
(3) lead to the inclusion of unusual terms within the 
freehold transfer, resulting in additional future costs to 
former leaseholders? 
17.35 To what extent would limitations on the ability of 
parties to include new rights and obligations in a freehold 
transfer to an individual leaseholder: 
(1) reduce the time and cost involved in acquiring the 
freehold individually; 
(2) reduce the potential for disputes; and 
(3) reduce future costs to former leaseholders arising 
from the terms of the 
freehold transfer? 
17.36 Would this reform result in a higher proportion of 
leaseholders seeking to exercise 
their right of individual freehold acquisition? 
Paragraph 5.72 
 

 
17.34 & 17.35 We support, in principle, measures 
that bring speed, simplification and reduce costs 
to the enfranchisement process.  In practice, it is 
essential that we preserve the estate management 
ability we have now for the benefit of ourselves 
and other occupiers of property across our estate.  
See response 17.25. 
 
 
17.35 Limiting arguments reduces time and cost. 
However, if the parties want to include new rights 
and obligations (or it otherwise makes sense to do 
so), they should not be prevented from doing so 
solely on the basis of time and cost. We cannot 
provide data to give proportion to the delays you 
suppose because: 
 

• Disputes when they arise tend to be on 
multiple grounds  

• We have imperfect understanding of the 
motivation of leaseholders save 
anecdotally we know that they are advised 
to use the system to delay settlement to 
their advantage to benefit from a fixed 
historic valuation date. 
 

Consultation Question 21. 
17.37 We provisionally propose: 
(1) a general requirement that a collective freehold 
acquisition claim must be carried out by a nominee 
purchaser which is a company; and 
(2) an exception to the above requirement where: 
(a) the premises to be acquired contain four residential 
units or fewer; 
(b) all residential units are held on long leases; 
(c) the leaseholders of all residential units are 
participating in the claim; and 
(d) all those leaseholders agree. 
Do consultees agree? 
17.38 Do consultees consider that some of the 
requirements of company law are inappropriate or 
onerous for a nominee purchaser company and should 
be relaxed? 
If so, please tell us which. 
Paragraph 6.67 
 

 
17.37 & 17.38 Yes, it does make sense to have a 
company in all but the simplest and smallest of 
cases. However, for the reasons given below 
(Q22), it is doubtful whether it would be beneficial 
to prescribe this by statute. 
 
We would like to see nominee purchasers that are 
effective in looking after the properties they 
acquire, comply with the requirements related to 
good estate management and who are good 
neighbours. 

Consultation Question 22. 
17.39 We provisionally propose that the nominee 
purchaser company used for a collective freehold 
acquisition claim must be a company limited by 
guarantee. Do consultees agree? 
Paragraph 6.79 
 

 
17.39 No. but there is no reason why it could not 
be, but it should not be prescribed. Collective 
enfranchisements claims can be complex 
acquisitions. Buildings are not neat and uniform 
structures and the leasehold structures within 
them can also be very complex. Collective claims 
are not easy to put together in the first place and it 
generally requires an individual (or a small group 
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of individuals) to put together and drive through a 
claim. For well-advised groups in valuable 
buildings, the individual structure of the claim and 
the funding of it can be a very important element 
of its future success. In particular tax plays an 
important role here. Setting up a company in 
circumstances where it has or will have dealings 
with its members and/or leaseholders who may 
not be members has tax implications which always 
need to be considered.  

Consultation Question 23. 
17.40 We provisionally propose that the articles of 
association of any nominee purchaser company 
exercising the right of collective freehold acquisition must 
contain certain prescribed articles. We also propose that 
those prescribed articles may only be departed from 
where: 
(1) all the residential units within the premises are held 
on long leases; and 
(2) the leaseholders of all residential units are members 
of the nominee 
purchaser company. 
Do consultees agree? 
 
 
17.41 We invite the views of consultees as to: 
(1) the matters in respect of which it would be desirable 
for articles to be prescribed; and 
(2) any matters in respect of which it would be desirable 
to require provision in the articles of association, albeit 
with some freedom as to that provision. 
Paragraph 6.86 
 

 
17.40 There could be a model form of 
Memorandum of Association which could be used 
as a starting point, but it should be possible to 
depart from that model form to meet the 
circumstances of the particular claim. 
 
 
 
 
 
 
 
 
 
17.41 (1,2) None 
 

Consultation Question 24. 
17.42 We provisionally propose that a nominee 
purchaser company, having carried out a collective 
freehold acquisition, be restricted from disposing of the 
premises acquired, save where: 
(1) all the residential units within the premises are held 
on long leases; 
(2) the leaseholders of all residential units are members 
of the nominee purchaser company; and 
(3) all members of the company agree with the proposed 
disposition; 
OR 
(4) the Tribunal makes an order permitting the proposed 
disposition. 
Do consultees agree? 
17.43 We invite the views of consultees as to the 
grounds on which the Tribunal should be empowered to 
permit a disposition of the premises acquired collectively 
by a nominee purchaser company. 
Paragraph 6.91 
 

17.42 – 17.43 See our response to 17.37 & 17.38 
above. If the company acts as a nominee or 
trustee, then it doesn’t really make any difference; 
it doesn’t beneficially own anything with value. All 
the value is held by the participators individually 
(or as they decide between themselves). This 
would only work in any event if you also banned 
all dealings by the company; otherwise, it could for 
example circumvent the prohibition by granting 
leases. 

 

Consultation Question 25. 
17.44 We provisionally propose that the right of collective 
freehold acquisition should extend to the acquisition of 
the freehold of an entire estate consisting of multiple 
buildings. 

 
17.44 – 17.45 No, Cadogan is unable to support 
this. The concept of being able to enfranchise “an 
estate” is unfair on the freeholder and 
unnecessary. The objective of enfranchisement is 
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Do consultees agree? 
 
 
 
17.45 We invite the views of consultees as to how such a 
right might operate. Do consultees consider that there 
are any problems with the approach we have suggested 
at paragraph 6.95, or any other issues for which we 
would need to 
provide? 
Paragraph 6.96 
 

to provide continuity to leaseholders. The 
objective of the freeholder is to manage “the 
estate” to benefit all. The two objectives are 
entirely different.  
The reference to ‘estate’ may have been 
introduced with house builders in mind but has the 
risk of adverse unintended consequences for 
other types of estates. 
 
In our experience collective enfranchisements of 
multi-unit properties are rare compared with 
individuals exercising rights to extend, this is 
because of the difficulty of achieving agreement 
amongst lessees. Where Cadogan have lost 
gardens, for example, the result is usually a 
deterioration in standards of management and 
common interest, and very often conflict amongst 
the claimants. 
 
 

Consultation Question 26. 
17.46 We provisionally propose that a nominee 
purchaser carrying out a collective freehold acquisition 
should acquire: 
(1) the freehold to the building or buildings in which the 
flats are situated, including any common parts; and 
(2) any other land let with the flats within the building. 
Do consultees agree? 
 
17.47 We provisionally propose that a nominee 
purchaser carrying out a collective freehold acquisition 
should be entitled to acquire the freehold of other land 
over which the leaseholders exercise rights in common, 
provided that the right is shared only with other occupiers 
within the building(s) being acquired. 
Do consultees agree? 
Paragraph 6.103 
 

 
17.46 Yes, but the reference to “or buildings” is not 
understood, unless it is the estate collective 
proposal. Is it intended to extend the present 
collective right to multiple buildings? This does not 
seem to be covered in Ch 8. 
 
 
 
17.47 There is danger that, where they can do so, 
a purchaser may seek to terminate rights enjoyed 
by leaseholders so as to be able to retain such 
land. We would also be concerned that such a 
right could extend to, for example, Cadogan’s 
private gardens which would be adverse to other 
residents’ interest. 
 

Consultation Question 27. 
17.48 We provisionally propose that, on a collective 
freehold acquisition: 
(1) any mortgage secured against the freehold title 
should automatically be discharged upon execution of 
the transfer; but 
(2) the nominee purchaser should be under a duty to 
pay: 
(a) the whole of the price, or 
(b) (if less) the sum outstanding under the mortgage, 
to the mortgagee or, alternatively, into court; and 
(3) any sums due from the nominee purchaser to the 
landlord should be reduced by any sums paid under (2) 
above. 
Do consultees agree? 
17.49 We also provisionally propose that on a collective 
freehold acquisition – save in the case of estate 
rentcharges imposed to secure positive covenants – a 
landlord should be under a duty to use his or her best 
endeavours to redeem any rentcharge. 
Do consultees agree? 

 
17.48 See question 14 responses 
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Paragraph 6.107 
Consultation Question 28. 
17.50 We provisionally propose that, where a nominee 
purchaser making a collective freehold acquisition claim 
is to acquire the whole of the landlord’s freehold interest, 
any rights and obligations that are not ordinarily 
discharged upon payment of the purchase price should 
be continued automatically. Do consultees agree? What 
do consultees consider would be the best statutory 
means by which this could be achieved? 
17.51 We provisionally propose that, where a nominee 
purchaser making a collective freehold acquisition claim 
is to acquire the whole of the landlord’s freehold interest, 
the parties should only be able to adopt additional 
covenants if those covenants are drawn from a list of 
prescribed covenants. Do consultees agree? Which 
covenants do consultees consider should be included 
within such a prescribed list? 
Paragraph 6.117 
 

 
17.50 Yes, see our response to 17.25 

Consultation Question 29. 
17.52 We invite the views of consultees as to whether, 
on a collective freehold acquisition claim where the 
leaseholders’ existing leases contain rights and 
obligations in respect of land that is to be retained by the 
landlord, the nominee purchaser should (where there is 
no current estate management scheme in place) acquire 
the freehold subject to terms in respect of the retained 
land that: 
(1) reflect the rights and obligations set out in the 
leaseholders’ existing leases; or 
(2) appear within a prescribed list of appropriate 
covenants. 
17.53 We invite the views of consultees as to the types of 
term that should be included within such a prescribed list. 
Paragraph 6.124 
 

 
17.52 See our response to Q 15 and 16 

Consultation Question 30. 
17.54 We provisionally propose that, on a collective 
freehold acquisition claim where the leaseholders’ 
existing leases do not contain rights and obligations in 
respect of land that is to be retained by the landlord, the 
nominee purchaser should (where there is no current 
estate management scheme in place) acquire the 
freehold subject to terms in respect of the retained land 
that appear within a prescribed list of appropriate 
covenants. 
Do consultees agree? 
17.55 We invite the views of consultees as to the types of 
terms that should be included 
within such a prescribed list. 
Paragraph 6.127 

 
See our response to Q18 

Consultation Question 31. 
17.56 We provisionally propose to introduce a new power 
for leaseholders exercising the right of collective freehold 
acquisition to insist, if they so choose, that the freeholder 
take a leaseback or leasebacks of all parts of the 
premises (other than common parts) which are not let to 
participating leaseholders. 

 
17.56 No, landlords benefit from unbroken blocks 
and control of an area, or estate. The freeholder 
may not wish to take a leaseback of parts of the 
premises and should not be forced to do so. 
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Do consultees agree? 
Paragraph 6.132 
 

Liability for defects due to poor management or 
failure to observe health and safety legislation or 
best practice is also a concern as the 
management of the enfranchised building will no 
longer be under the control of the freeholder, yet 
he would be an intermediate lessee and bound by 
landlords covenants with non-participating sub 
lessees. A possible solution might be for the sub 
lessees to enter into direct covenants with the new 
freeholder. 
 
A further disadvantage is that the market for 
intermediate interests is limited and if such an 
interest were to be sold that premium would not 
attract roll over tax relief. 
 
Perhaps this could be supported if rollover relief 
applied to subsequent sales of these interests 
including claims for lease extensions as is 
currently the case.  In that way landlords can 
support their leaseholders whilst minimising their 
losses from the compulsory acquisition. 
 
We would want to retain/ take leasebacks of the 
commercial elements of the buildings and see no 
reason why the legislation should be drafted to 
prevent this. 
 

Consultation Question 32. 
17.57 We provisionally propose that, where premises 
have been the subject of a collective freehold acquisition 
claim, the leaseholders in those premises should be 
prohibited from making a further collective freehold 
acquisition claim in respect of the same premises for a 
set period. Do consultees agree? 
 
 
17.58 We provisionally propose that five years would be 
an appropriate duration for such a prohibition. Do 
consultees agree? 
Paragraph 6.138 
 

 
17.57 Following the loss of the freehold a former 
freeholder is unlikely to be concerned with 
subsequent claims made by the non-participating 
lessees unless the former freeholder has taken 
leasebacks on those non-participating flats. If the 
remaining non-participators wish to make a 2nd 
claim we do not see that their rights should be any 
different. 
17.58 No. 

Consultation Question 33. 
17.59 Do consultees believe that the ability of parties to 
enter into a transfer of the freehold of a block of flats 
outside the 1993 Act creates significant problems in 
practice? 
 
17.60 What steps, if any, do consultees believe could be 
taken to control or limit the use or impact of parties 
entering into a freehold transfer to a group of 
leaseholders outside of a new statutory enfranchisement 
regime? 
Paragraph 6.142 
 

 
17.59 The emphasis should be to ensure that the 
advantages of entering into a voluntary transaction 
are outweighed by the risks and to encourage 
claimants to be properly advised. 
 
17.60 A simple to follow health warning must be 
provided to the leaseholder and their legal 
advisors when any such transactions are 
proposed so that the risks are understood. 

Consultation Question 34. 
17.61 We provisionally propose a new right to participate: 
the right for leaseholders who did not participate in a 
prior collective freehold acquisition claim, or who did not 

 
17.61 No. There is the risk that, far from reducing 
conflict between leaseholders, it may well 
exacerbate them. It is hard enough at the best of 
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qualify for the right at the time of the prior claim, 
subsequently to purchase a share 
of the freehold interest held by those who did participate. 
Do consultees agree? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
17.62 Do consultees consider that the right to participate 
should be available only in respect of collective freehold 
acquisition claims completed in the future, or also in 
respect of collective enfranchisement claims that 
completed before commencement 
of the new regime? 
 
 
 
17.63 We have identified at paragraph 6.156 a number of 
issues which will need to be addressed in order for the 
right to participate to operate successfully. We invite 
consultees to share with us their views on how these 
issues might be resolved, and to tell us of any further 
difficulties they foresee with the operation of the 
proposed right. 
Paragraph 6.157 
 

times to corral a set of leaseholders to make a 
claim; it often requires a considerable amount of 
time and effort (not necessarily financially 
rewarded) to organise, make and complete a 
claim. If a leaseholder sits back and allows others 
to do all the hard work on the basis that he can 
come in when it is all over and acquire his 
enhanced interest on the same terms, then that is 
far more likely to lead to discord. Leaseholders are 
all different; different personalities, cultures, 
expectations; the list is a long one. Some work well 
together in a communal living environment; others 
do not. There is inevitably a conflict between the 
rights of the individual and the rights of the majority 
and drawing the line between the two can be very 
difficult. However, there may be very good 
reasons why an individual is left out of the claim 
(not just to reduce the marriage value payable) 
and, if the majority of leaseholders within a 
building consider that the participation of a 
particular individual is not conducive to the good of 
the group as a whole, should they be forced to take 
in him or her? 
 
17.62 Only in the future 
 
 
 
 
 
 
 
 
17.63 That depends on exactly what is the 
acquisition right and what it is the claimant entitled 
to acquire. Is it just a right to become a member of 
the freehold company so that he can participate in 
the management of the property or is it a right to 
have some commercial interest in the building as 
well? Is it intended to also (for example) acquire a 
longer lease of his flat? If the latter, there is a right 
to a lease extension in any event.? 
 

Consultation Question 35. 
17.64 We welcome evidence as to the costs and benefits 
of requiring leaseholders pursuing a collective freehold 
acquisition claim to: 
(1) use a company limited by guarantee as the nominee 
purchaser; 
(2) comply with the applicable rules of company law; and 
(3) use a set of partly-prescribed articles of association 
for the company limited by guarantee. 
Paragraph 6.160 
 

 
See our responses to 17.37 & 17.38 

Consultation Question 36. 
17.65 To what extent does the current ability of parties 
negotiating the terms of a collective enfranchisement to 
agree the terms of the freehold transfer without 
restriction: 

 
17.65-17.67 
See answers to Q12 and Q20 
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(1) increase the duration and cost of the enfranchisement 
process; 
(2) increase the potential for disputes; and 
(3) lead to future difficulties (financial or otherwise) 
resulting from the inclusion of unusual terms within the 
freehold transfer? 
17.66 To what extent would limitations on the ability of 
parties to include new rights and obligations in a freehold 
transfer to a nominee purchaser: 
(1) reduce the time and cost involved in acquiring the 
freehold collectively; 
(2) reduce the potential for disputes; and 
(3) reduce future difficulties (financial or otherwise) 
resulting from the inclusion of unusual terms within the 
freehold transfer? 
17.67 Would this reform result in a higher proportion of 
leaseholders seeking to exercise the right of collective 
freehold acquisition? 
Paragraph 6.161 
 
Consultation Question 37. 
17.68 To what extent would our proposed new ability for 
leaseholders exercising the right of collective freehold 
acquisition to require the freeholder to take leasebacks of 
all parts of the premises (other than common parts) 
which are not let to participating leaseholders make 
collective freehold acquisition more affordable? Would 
this reform result in a higher proportion of leaseholders 
seeking to exercise the right of collective freehold 
acquisition? 
Paragraph 6.164 
 

 
17.68 Probably of no effect. There are many 
investors, “white knights”, willing to take 
leasebacks of non-participating flats 

Consultation Question 38. 
17.69 We provisionally propose to replace the language 
of “houses” and “flats” with the new concept of a 
“residential unit”. 
Do consultees agree? 
17.70 Do consultees think that our proposed definition of 
a “residential unit”, set out at paragraphs 8.37 to 8.56, 
will work successfully in practice? 
17.71 We provisionally propose to exclude business 
leases from enfranchisement rights. Do consultees 
agree? If so, do consultees agree that the best method of 
achieving this exclusion is by restricting enfranchisement 
rights to leases which permit 
residential use? 
Paragraph 8.57 

 
17.69-17.71 Broadly, yes. It will need to borne in 
mind though that there are distinctions between 
houses and flats. In particular, their leasehold 
structures tend to be different. A flat will generally 
be leased on the basis that the leaseholder has 
the internal non-structural parts of the flat demised 
to him. He is responsible for the internal repairs. 
The landlord retains the structural elements of the 
building and the common parts and is responsible 
for maintaining, repairing and insuring them. The 
leaseholder pays for the landlord’s services 
through a service charge. A house may more 
usually be let in its entirety with the structure 
included and the leaseholder himself is fully 
responsible for repairs, maintenance and 
insurance. That means that the leaseholder of a 
house is pretty much responsible for his own 
destiny whereas the leaseholder of a flat is 
dependent on both the landlord and the other 
leaseholders within the building. The leaseholder 
of a house will most likely be able to redevelop the 
building himself; the leaseholder of a flat cannot 
do that. Also, the government intends to introduce 
a ban on the use of leasehold for the sale of 
houses. There are also valuation differences; 
generally, £ psf for houses is different for flats, as 
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indeed is the deferment rate, houses are presently 
discounted at 4.75% and flats at 5%.  If both were 
discounted at 5% the Estate’s value would fall 
materially. 

Consultation Question 39. 
17.72 We provisionally propose to maintain the 
requirement that, in general, a leaseholder must have a 
lease which exceeds 21 years in order to qualify for any 
enfranchisement rights. 
Do consultees agree? 
Paragraph 8.67 
 

 
17.72 Yes, any variation of that will be significantly 
unfair in terms of unintended wealth transfer. It 
also risks damaging the private rented sector, if 
PRS landlords were to become concerned about 
the loss of their investments due to 
enfranchisement. 

Consultation Question 40. 
17.73 We provisionally propose maintaining the current 
legal position that separate, concurrent long leases 
between the same landlord and leaseholder may be 
treated as if they were a single long lease. 
Do consultees agree? 
17.74 We provisionally propose maintaining the current 
legal position that renewals or statutory continuations of 
long leases are also to be treated as long leases. 
Further, we propose adopting (across the board) the 
1967 Act’s approach to consecutive long leases, in 
treating them as a single long lease. Do consultees 
agree? 
Paragraph 8.71 
 

 
17.73 – 17.74 Yes. 

Consultation Question 41. 
17.75 We provisionally propose that all qualifying criteria 
for enfranchisement rights based on financial limits (both 
the low rent test and rateable values) be removed. Do 
consultees agree? 
Paragraph 8.74 
 

 
17.75 We support this as it should streamline the 
process. 

Consultation Question 42. 
17.76 We provisionally propose that the requirement to 
own premises for two years before exercising 
enfranchisement rights in respect of those premises be 
abolished. 
Do consultees agree? 
Paragraph 8.77 
 

 
17.76 We accept this as it removes technical 
obstacles for leaseholders and should therefore 
support the market for leasehold properties. 

Consultation Question 43. 
17.77 We provisionally propose that the right of individual 
freehold acquisition should be available where: 
(1) a leaseholder has a long lease over premises which 
include at least one residential unit which is not sublet to 
another person on a long lease; 
(2) there are no units in the building save for the unit(s) 
let to the leaseholder under his or her long lease; and 
(3) the premises let to the leaseholder comprise either: 
(a) one unit; or 
(b) more than one unit, but: 
(i) none of those units are residential units that are sublet 
to another person under a long lease; and 
(ii) the floor space of any non-residential units does not 
exceed 25% of the floor space of all the units combined. 
Do consultees agree? 
Paragraph 8.95 

 
17.77 Yes 
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Consultation Question 44. 
 
17.78 We provisionally propose that the premises which 
may be the subject of a freehold acquisition claim 
(whether individual or collective) should be identified in 
line with the 1993 Act’s definitions of “self-contained 
building” and “self-contained part of a building”. Do 
consultees agree? 
 
17.79 We provisionally propose that, otherwise, the 
“building” in which a unit is contained can be defined 
simply as a built structure with a significant degree of 
permanence which can be said to change the physical 
character of the land. 
Do consultees agree? 
Paragraph 8.104 
 

 
17.78 – 17.79 We agree. 

Consultation Question 45. 
 
17.80 We invite consultees’ views on the desirability and 
workability of creating a discretion for the Tribunal to 
authorise, in limited circumstances, a freehold acquisition 
(whether individual or collective) where this would not 
otherwise be possible because the building or part of 
building concerned is not, or might not be, self-contained. 
Paragraph 8.109 
 

 
17.80 No. Having carefully sought to provide 
clarity and certainty, this proposal introduces the 
opposite. A freeholder is entitled to know whether 
his building is or is not likely to compulsorily 
acquired and clarity is an important element of the 
confiscatory legislation. What is meant by 
“practically desirable”? What criteria will the 
Tribunal be asked to consider in exercising their 
discretion? 
 

Consultation Question 46. 
17.81 We provisionally propose that it is appropriate to 
apply a maximum percentage limit on non-residential use 
to individual freehold acquisition claims concerning 
premises containing multiple units. 
Do consultees agree? 
17.82 We provisionally propose that that limit should be 
the same as that which applies to collective freehold 
acquisition claims. 
Do consultees agree? 
17.83 We provisionally propose that the limit should be 
set at 25% of the internal floor space (excluding common 
parts). 
Do consultees agree? 
Paragraph 8.119 
 

 
17.81-17.83 We support this. 

Consultation Question 47. 
17.84 We provisionally propose to maintain an equivalent 
of the current requirement that, for a collective 
enfranchisement, there must be a minimum of two or 
more flats held by qualifying tenants in the premises to 
be acquired. Do consultees agree? 
Paragraph 8.134 
 

 
17.84 We agree. 

Consultation Question 48. 
17.85 We provisionally propose to maintain an equivalent 
of the current requirement that, for a collective 
enfranchisement, at least two-thirds of the flats in the 
premises to be acquired must be let on long leases. Do 
consultees agree? 

 
17.85 We agree. 
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Paragraph 8.142 
Consultation Question 49. 
17.86 We provisionally propose that the leaseholders of 
at least half of the total number of residential units in the 
premises to be acquired must participate in a collective 
freehold acquisition. 
Do consultees agree? 
Paragraph 8.144 
 

 
17.86 No, it should be 50% plus 1 unit to ensure 
that a majority decision is arrived at. 
 

Consultation Question 50. 
17.87 We provisionally propose to remove the 
requirement that, in the case of a building containing only 
two residential units, both leaseholders must participate 
in a collective freehold acquisition claim. Do consultees 
agree? 
Paragraph 8.147 
 

 
17.87  No, this requirement should be retained. It 
is no longer a collective claim. If one leaseholder 
wishes to claim and the other does not (and may 
not wish for his neighbour to acquire the freehold) 
why should the first leaseholder’s desire override 
the second leaseholder’s desire for the status 
quo? 

Consultation Question 51. 
17.88 We provisionally propose to remove the current 
prohibition on leaseholders of three or more flats in a 
building being qualifying tenants for the purposes of a 
collective enfranchisement claim. Do consultees agree? 
Paragraph 8.149 
 

 
17.88 The removal of this provision will make little 
difference to freeholders as its requirements are 
easily circumnavigated by those wishing to build a 
position in a building usually for site assembly 
purposes which may be to the disadvantage or 
against the wishes of the lessees. Lessees may 
wish to see more robust controls to prevent the 
prospect of their block being redeveloped or used 
for short holiday lets (AirBnB is an increasing 
nuisance to residents in central London). 
 

 
Consultation Question 52. 
17.89 We provisionally propose the continuation of the 
25% limit on non-residential use in collective freehold 
acquisition claims. 
Do consultees agree? 
Paragraph 8.153 
 

 
 
17.89 We agree.  This element is important to our 
ability to effectively manage our commercial 
estate. 

Consultation Question 53. 
17.90 We provisionally propose the continuation of the 
exceptions from collective freehold acquisition claims for 
resident landlords and operational railway tracks. Do 
consultees agree? 
Paragraph 8.155 
 

 
17.90 This is not relevant to our estate. 

Consultation Question 54. 
17.91 We provisionally propose that the qualifying criteria 
for the collective freehold acquisition of an estate ought 
to correspond to those for the collective freehold 
acquisition of a single building. 
Do consultees agree? 
Paragraph 8.157 
 

 
17.91 We do not agree with the principle that it 
should be possible to enfranchise “an estate”. This 
would be detrimental to the wider area and 
therefore unfair for many other people. Also, it 
could be manipulated by speculators. 

 
Consultation Question 55. 
17.92 We invite the views of consultees as to whether 
there should be an exception to the two-or-more flats 
requirement and the two-thirds condition in the case of 
buildings consisting of two residential units, so as to 
enable a “collective” freehold acquisition by the 

 
 
17.92 Please see our response to question 50. 



Cadogan Response to Law Commission Consultation December 2018 

 

Page 18 of 43 
 

leaseholder of one unit where the other is retained by the 
landlord of the building. 
Paragraph 8.166 
 
Consultation Question 56. 
17.93 We provisionally propose that the 25% limit on 
non-residential use should apply to two-unit buildings as 
it does to any other multi-unit building. Do consultees 
agree? 
17.94 If consultees disagree, how should two-unit 
buildings be treated differently? Do consultees favour: 
(1) a proviso to the effect that a non-residential unit can 
be treated as residential where its use is “ancillary” or 
“complementary” to residential use of another unit; 
(2) a higher percentage limit; or 
(3) a sunset clause? 
Alternatively, is there another potential approach we 
should consider? 
Paragraph 8.180 
 

 
17.93 We agree. 

Consultation Question 57. 
17.95 Do consultees think that the ability of a head 
lessee of a block of flats to acquire the freehold of that 
block individually is a significant problem with our 
proposed scheme, compared with the reality under the 
current law? 
Paragraph 8.184 
 

 
17.95  Yes, it is a significant problem. 
Enfranchisement in all its forms is intended to 
assist the many whose flats and houses are, in 
most cases, their homes; that is not usually the 
case with an intermediate lessee whose principle 
motivation will be investment. Under the current 
law, the ability of the headlessee to acquire the 
freehold of his building is inhibited by two principal 
factors. First, the fact that a block of flats is not a 
house under the 1967 Act. Secondly by the “not 
more than two flats” ownership rule under the 
1993 Act. However, it is suggested that the second 
factor can easily be avoided by the headlessee 
granting long leases of flats to special purpose 
vehicles and then mounting a collective claim (as 
was done in Dolphin Square), However, the 
opportunity to grant long leases of the individual 
flats to SPVs is available only to a headlessee who 
has a headlease with an unexpired term of more 
than twenty-one years or who has a headlease 
which does not exclude the right to grant 
underleases for a term in excess of twenty-one 
years. Furthermore, it is a complex and expensive 
task to create a scheme to achieve this. It is not so 
easily avoided as is suggested. For those reasons, 
the “not more than two flats” ownership rule should 
be retained albeit in improved form (see Q 51). 
 

 
Consultation Question 58. 
17.96 Do consultees consider it desirable to attempt to 
restrict the enfranchisement rights of commercial 
investors further than the current law does? 
17.97 If so, do consultees consider that it might be 
possible successfully to restrict the enfranchisement 
rights of commercial investors: 
(1) by means of a residence test; or 

 
17.96 Investors are an important part of the 
residential market within our Estate. We are more 
concerned not to give them additional rights which 
might interfere with our ownership and sound 
management of our commercial estate. 
Additionally, we do not wish to give them unfair 
advantage over those that legitimately wish to 
occupy premises as their homes and are not 
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(2) by the adoption of a reduced definition of a residential 
unit, to exclude units which are let on short residential 
tenancies? 
Are there any other options we should consider? 
Paragraph 8.192 
 

interested in trading residential property as 
commodities or assembling development sites. 
 
 

 
Consultation Question 59. 
17.98 How and to what extent has the exercise of 
enfranchisement rights been slowed down, prevented, or 
made more costly by: 
(1) the qualifying criteria based on financial limits (the low 
rent test and rateable values) under the 1967 Act; 
(2) the difficulty in categorising premises as either flats or 
houses; 
(3) the uncertainty surrounding the definition of a “house” 
under the 1967 Act and 
the definition of a “self-contained building” under the 
1993 Act; 
(4) the two-year ownership rule under the 1967 Act and 
(in respect of lease extensions) the 1993 Act; and 
(5) the general complexity and inaccessibility of the 
qualifying criteria for enfranchisement rights? 
17.99 To what extent would our proposed reforms to 
qualifying criteria reduce: 
(1) the duration and cost of the enfranchisement process; 
and 
(2) the number of disputes arising under the 
enfranchisement regime? 
Paragraph 8.194 
 

 
 
17.98 – 17.99 Clearly, the greater the certainty, 
the less scope there is for disputes. As at present, 
the vast majority of claims will go through without 
significant dispute. It is the outliers where the 
disputes tend to arise and the more exceptions 
that are made to the general rules the greater the 
opportunity for disputes to arise over those 
outliers. The question is: do you want to make it 
quick and simple for the great majority (accepting 
that there will be some who do not fall inside the 
quick and simple rules) or do you want to add 
complexities to ensure that, so far as possible, 
nobody gets left out. 
 

Consultation Question 60. 
17.100 We welcome evidence as to the likely effect of 
further restrictions on the ability of commercial 
leaseholders to enfranchise (whether at all, or at a higher 
premium than 
other leaseholders) on: 
 
 
(1) the leasehold market; 
 
 
 
 
 
 
 
 
 
 
 
 
(2) the wider housing market; and 
 
 
 
 
 
(3) the economy more broadly. 

 
17.100 Differentiating between investors and 
owner occupiers would be likely to reduce demand 
for property across our estate and also reduce 
supply of property to let (as investors exit the 
market).  Investors can be an important exit route 
for leaseholders who cannot afford to enfranchise 
themselves. 
 
1) The first problem is how to define a “commercial 
investor”. Assuming that you can somehow 
identify what constitutes a commercial investor, 
then the obvious impact would be to create a two-
tier market. Landlords would no doubt seek to 
object to an assignment of a lease from a 
commercial investor to an individual (citing Kitway 
and Bickel) on the ground that rights (either to 
enfranchise at all or to enjoy a valuation 
advantage) would be acquired by the assignee 
which were not available to the assignor. 

 
2). There may be some landlords who would insist 
on granting new leases only to commercial 
investors but with the government’s 
announcement of a ban on ground rents in all 
future leases, the incentive to retain a freehold 
investment will be greatly diminished. 
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Paragraph 8.196 
 

3) No view. 
 

Consultation Question 61. 
17.101 We provisionally propose: 
(1) that shared ownership leaseholders should be entitled 
to a lease extension which is of the same length as that 
available to any other leaseholder; and 
(2) that the terms of the lease extension must replicate 
any terms of the existing lease which relate to its shared 
ownership nature. 
Do consultees agree? 
17.102 We invite the views of consultees as to: 
(1) the calculation of the premium payable by a shared 
ownership leaseholder for a lease extension; 
(2) any issues of valuation and procedure which arise 
where the provider of the shared ownership lease is itself 
a leaseholder; and 
(3) any other issues which may arise on the exercise of 
the right to a lease extension by a shared ownership 
leaseholder. 
Paragraph 9.37 
 

 
17.101 We do not believe these assets exist in 
within our Estate. 

Consultation Question 62. 
17.103 We invite the views of consultees as to whether 
the proposed requirements for a collective freehold 
acquisition claim that: 
(1) two-thirds of the residential units in a building or on an 
estate must be let on long leases; and 
(2) leaseholders of at least half of the residential units in 
the building or on the estate must participate in the claim; 
should be relaxed where a building or estate includes 
residential units let on shared ownership leases. 
17.104 If consultees think that the requirements should 
be relaxed, then how should this be done? 
(1) Should shared ownership properties be ignored 
altogether when determining the number of residential 
units in a building or on an estate, and whether the 
necessary percentage requirements are met? 
(2) Alternatively, should shared ownership leaseholders 
be treated as long leaseholders for these purposes, even 
though they cannot themselves participate in the 
collective freehold acquisition? 
(3) Is there another approach which could be used? 
Paragraph 9.42 
 

 
17.103 – 104 We do not believe these assets exist 
in within our Estate. 

Consultation Question 63. 
17.105 We provisionally propose that: 
(1) shared ownership leases should be required to 
comply with particular statutory criteria in order to be 
exempt from rights of freehold acquisition; and 
(2) those criteria should be the same regardless of the 
type of landlord. 
Do consultees agree? 
17.106 We provisionally propose that those statutory 
criteria should require that the shared 
ownership lease: 
(1) entitles the leaseholder to acquire additional shares in 
the house at any time, up to a maximum of 100%, in 

 
17.105-106 We do not believe these assets exist 
in within our Estate. 
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increments of 25% or less (save in the case of properties 
in designated protected areas, where a lower maximum 
entitlement should be permissible); 
(2) provides that the price payable for such shares shall 
be proportionate to the market value of the property at 
the time of acquisition of the shares, and provide for a 
corresponding reduction in rent payable by the 
leaseholder; and 
(3) entitles the leaseholder to require the landlord’s 
interest to be transferred to him or her, free of charge, at 
any time after he or she has acquired 100% of the shares 
in the property. 
Do consultees agree? We also invite the views of 
consultees as to any other criteria which they consider 
shared ownership leases should be required to satisfy in 
order to be exempt from rights of freehold acquisition. 
Paragraph 9.48 
 
Consultation Question 64. 
17.107 We invite the views of consultees as to the 
treatment of long leases of National Trust properties 
within our new enfranchisement regime. Should National 
Trust property let on long residential leases: 
(1) be excluded altogether from statutory 
enfranchisement rights; 
(2) be subject to enfranchisement claims in the same 
way as any other property; 
or 
(3) be subject to more limited enfranchisement rights 
than other property? 
17.108 If National Trust properties are to enjoy more 
limited enfranchisement rights than other property, how 
should this limitation be achieved? 
Paragraph 9.60 
 

 
17.107 – 108 This does not apply to us. 

Consultation Question 65. 
17.109 We would like to hear from any consultees who 
have made lease extension or freehold acquisition claims 
against the Crown (whether pursuant to the Crown’s 
undertaking to Parliament or its voluntary policy). What 
has been your experience? Have you encountered any 
difficulties? 
Paragraph 9.66 
 

 
17.109 This does not apply to us. 

 
Consultation Question 66. 
17.110 We invite consultees’ views as to whether there 
should be a new exemption from enfranchisement rights 
for community land trusts and other forms of community-
led housing. 
17.111 If so, we invite the views of consultees as to: 
(1) the housing models to which the exemption should 
apply; 
(2) the way in which the exemption should work, and the 
circumstances in which it should apply; 
(3) the enfranchisement rights which should fall within the 
exemption; and 
(4) any other issues which consultees consider relevant 
to such an exemption. 

 
 
 
17.110 This does not apply to us. 
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Paragraph 9.74 
 
Consultation Question 67. 
17.112 We invite consultees to share their experiences of 
the existing exemptions and qualifications to 
enfranchisement rights. We also invite consultees’ views 
as to whether these exemptions and qualifications should 
be retained in any new enfranchisement regime. 
Paragraph 9.96 
 

 
17.112 This does not apply to us. 

Consultation Question 68. 
17.113 If you have experience of the grant of lease 
extensions to shared ownership leaseholders (either 
under the 1993 Act or on a voluntary basis), please tell 
us about the terms on which these lease extensions have 
been granted. 
Paragraph 9.97 
 

 
17.113 This does not apply to us. 

Consultation Question 69. 
17.114 We welcome evidence as to how Government’s 
policy decision to give shared ownership leaseholders a 
statutory right to a lease extension would affect: 
(1) the willingness of landlords and developers to offer 
shared ownership leases; 
and 
(2) the market value of shared ownership leases. 
Paragraph 9.98 
 

17.114 This does not apply to us. 

Consultation Question 70. 
17.115 We provisionally propose that a single procedure 
should apply to all enfranchisement rights. 
Do consultees agree? 
Paragraph 11.13 
 

 
17.115 In principle, yes although further thought 
needs to be given as to whether a collective claim 
is so fundamentally different from an individual 
claim that a separate procedure is desirable. Very 
often, they are far more complex and time 
consuming, particularly for the larger buildings. 
 

Consultation Question 71. 
17.116 We provisionally propose that a single set of 
prescribed forms be introduced for bringing and 
responding to enfranchisement claims, namely an 
Information Notice, 
a Claim Notice and a Response Notice. 
 

 
17.116 We support the principle subject to the 
detail being correct. 

Consultation Question 72. 
17.117 Do consultees consider that a party who is giving 
an enfranchisement notice should be required to sign 
that notice? 
 
 
 
 
 
 
 
 
 
17.118 Do consultees consider that an enfranchisement 
notice should only be challengeable for validity if it has 
not been signed by or on behalf of the minimum number 

 
17.117 Yes, making a claim to acquire a property 
interest by compulsion is a serious step and the 
landlord is entitled to know that it is a proper and 
genuine claim. The signature of those claiming the 
right is important. Since it is proposed to introduce 
rules to make it as easy as possible to sign 
(paragraph 11.21) it is difficult to see a problem in 
getting notices properly signed. 
 
 
 
17.118 We support the principle of streamlining 
the process subject to the detail being correct.  
Setting the events in motion should require a 
deposit or something else of appropriate gravity, 
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of leaseholders required to bring the claim? If not, what 
do consultees believe the minimum requirement should 
be for such a notice to remain valid? 
 
17.119 Do consultees consider that a Claim Notice 
should include a statement of truth confirming that 
specified checks (if required) have been carried out? 
Paragraph 11.24 
 

to prevent unnecessary costs being incurred from 
claims initiated but not pursued. 
 
 
17.119 Yes 

Consultation Question 73. 
17.120 We provisionally propose that: 
(1) leaseholders be permitted to serve an Information 
Notice on their immediate landlord or a superior landlord 
requiring the recipient to provide the name and address 
of his or her landlord and any other superior landlord of 
whom he or she is aware; and 
(2) the recipient of an Information Notice who fails to 
respond should be liable to pay any costs of leaseholders 
that are wasted as a result of the information not having 
been provided. 
Do consultees agree? 
Paragraph 11.30 
 

 
17.120 (1) We support the principle of an 
information notice to streamline the process but 
question why it is thought that the current section 
41 notice, which serves the purpose, needs 
replacing? 
 
(2) Yes, subject to appropriate safeguards and 
adequate time to respond 

Consultation Question 74. 
17.121 We provisionally propose that Claim Notices 
should include full details about leaseholders’ claims, and 
proof of the leaseholders’ title. Do consultees agree? 
17.122 We invite the views of consultees as to whether a 
single prescribed Claim Notice should apply to all 
enfranchisement claims, or whether separate forms 
should be provided for different enfranchisement claims. 
Paragraph 11.39 
 

 
17.121 Yes. 
 
17.122 No, there should be separate forms for 
collectives, lease extensions and freehold claims 
as each are particular and have their differences. 

Consultation Question 75. 
17.123 We provisionally propose that leaseholders 
seeking to bring a collective freehold acquisition claim 
should not be required to serve notices on other 
leaseholders inviting their participation in the proposed 
claim. 
Do consultees agree? 
Paragraph 11.43 
 

 
17.123 No. Notices should be served on all 
leaseholders, it is unfair to exclude other lessees 
from a collective claim. Whether they participate or 
not can then be a matter of their choice. 

Consultation Question 76. 
17.124 We provisionally propose that the service of a 
Claim Notice upon a competent landlord should not 
create a statutory contract between the leaseholders and 
the landlord. 
Do consultees agree? 
17.125 We invite the views of consultees as to whether 
there are any other effects of a statutory contract that we 
would need to provide for in some other way. 
Paragraph 11.46 
 

 
17.124 – 17.125 It is difficult to say without having 
far more detail of the powers that are to be given 
to the Tribunal to settle the terms of acquisition, 
what those terms are to include and how they are 
to be enforced. 
 

Consultation Question 77. 
17.126 We provisionally propose that Response Notices 
should: 
(1) state whether the leaseholder’s right to enfranchise is 
admitted or denied, and the basis for any such admission 
or denial; 

 
17.126 
 
(1) Yes 
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(2) state whether the landlord accepts or rejects the 
leaseholder’s proposals, and set out the landlord’s own 
proposed terms; 
(3) attach a draft contract, lease or transfer; 
(4) contain an address within England and Wales at 
which the landlord can be served; and 
(5) be accompanied by proof of the landlord’s title. 
Do consultees agree? 
Paragraph 11.52 
 

(2) Yes 
 
 
(3) Yes 
(4) Yes 
 
(5) Yes 
 
In addition, the Response Notice should state: (i) 
on a freehold claim, whether the landlord wants 
“other land” included (see Q 4 and Q 13); (ii) on a 
freehold claim, whether the property claimed is 
subject to an Estate Management Scheme; (iii) on 
a freehold claim, whether the property (or parts of 
it) is subject to any other claim notices. Also, if the 
freeholder is, under the proposed new regime, to 
be entitled to challenge a claim on the ground of 
redevelopment (as in section 23 of the 1993 Act), 
then the Response Notice will need to provide for 
that. If it is to be the landlord who gives copies of 
the Claim Notice to other landlords and third 
parties, then the Response Notice should state to 
whom such copies have been given. 
 

Consultation Question 78. 
17.127 We provisionally propose that: 
(1) leaseholders making an enfranchisement claim 
should serve their Claim Notice on their competent 
landlord (the first superior landlord who holds a sufficient 
interest in the premises to be able to grant the interest 
claimed); and 
 
 
 
 
 
 
 
(2) in the case of joint owners of a single freehold, or in 
the case of a split freehold or other reversion, 
leaseholders will only be required to serve the Claim 
Notice on one landlord, and it will be for that landlord to 
serve copies of that 
notice on other landlords. 
Do consultees agree? 
Paragraph 11.60 
 

 
17.127 (1) No. There is the danger with this 
proposal that the person who has the interest with 
the most value will never be aware a claim has 
been made. The obvious example is a freehold 
subject to a 999-year lease. It might be better to 
adopt the procedure under the 1967 Act which is 
designed to ensure that the landlord with the most 
valuable interest is the competent landlord. Also, 
the claimant should be required to send copies of 
the claim notice to all the other landlords of whom 
he is aware; with the great majority of titles now 
registered, that is not an onerous task. 
 
(2) Yes 

 
Consultation Question 79. 
17.128 We provisionally propose that: 
(1) Claim Notices sent by post or delivered by hand to 
competent landlords at specified categories of address 
(falling within Group A or B, as set out at paragraphs 
11.69 and 11.70) should be deemed served; and 
(2) where it is not possible to serve competent landlords 
in that way, leaseholders should be able to apply to the 
Tribunal for an order allowing them to proceed with their 
enfranchisement claim. 
Do consultees agree? 

 
 
17.128 We agree provided the deemed service 
provision should be capable of challenge if the 
landlord can prove that he did not actually receive 
the notice. 
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Paragraph 11.82 
 
Consultation Question 80. 
17.129 We provisionally propose that: 
(1) before serving a Claim Notice, leaseholders should 
be required to check their competent landlord’s address 
as shown at HM Land Registry; 
(2) before serving a Claim Notice using Service Route B 
leaseholders should be required to: 
(a) search the Probate Register; 
(b) search the Insolvency Register; and 
(c) (in the case of a company landlord) check its status at 
Companies House; 
(3) if an individual landlord is dead, the designated 
address for service should be the address of any 
personal representatives at the address given in any 
grant of probate; 
(4) if an individual landlord is insolvent, the designated 
address for service should be the address for his or her 
trustee in bankruptcy as shown on the Insolvency 
Service website; 
(5) if a company landlord is insolvent, the designated 
address for service should be the address for its 
administrator, liquidator, or receiver as listed at 
Companies House; if no such person has been 
appointed, the Official Receiver should be served; 
(6) before serving a Claim Notice using the No Service 
Route, leaseholders should place an advertisement in 
the London Gazette inviting owners of the premises to 
contact the leaseholders within 28 days; and 
(7) where leaseholders know the identity of the landlord 
but do not have an address for him or her falling within 
Group A or B, they should carry out the checks referred 
to at (2) above, before placing an advertisement in the 
London Gazette. 
Do consultees agree? 
Paragraph 11.95 
 

 
17.129 (1-7) We support the principal of 
streamlining the process. 

Consultation Question 81. 
17.130 We provisionally propose that landlords who fail 
to serve a Response Notice within the prescribed period 
should no longer be required to transfer their freehold 
interest, or grant a lease extension, upon the terms set 
out in the Claim Notice. 
Do consultees agree? 
Paragraph 11.101 
 

 
17.130 We agree. 

 
Consultation Question 82. 
17.131 We provisionally propose that: 
(1) the competent landlord (rather than the leaseholder) 
should be responsible for serving copies of the Claim 
Notice upon intermediate leaseholders or third parties; 
and 
(2) where the competent landlord fails to serve a copy of 
a notice on an intermediate landlord, the intermediate 
landlord should be able to bring a claim against the 
competent landlord for any losses arising. 
Do consultees agree? 

 
 
17.131 We disagree.  It is reasonable that the 
person or entity exercising their rights to 
compulsorily acquire the interest, should be 
responsible for making the relevant parties aware 
at their own cost. The leaseholder should be 
required to give copies to all the landlords and third 
parties (as at present). It is particularly the case 
with third parties where the leaseholder is the 
more likely to have contact. The definition of third 
party needs to be looked at; it does create 
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Paragraph 11.106 
 

problems with guarantors who may be historic and 
untraceable. Perhaps there should be a procedure 
for giving copies of notices to other landlords and 
third parties. 
 

Consultation Question 83. 
17.132 We invite the views of consultees as to: 
(1) whether a landlord should be entitled to apply to the 
Tribunal for an order setting aside a determination of an 
enfranchisement claim that has been made in his or her 
absence; and 
(2) if so, the criteria which the landlord should be 
required to satisfy before any such order can be made. 
Paragraph 11.132 
 

 
17.132 We do not believe this will apply to us, but 
the principle seems sensible. 

Consultation Question 84. 
17.133 We provisionally propose that detailed 
conveyancing regulations need not generally be made in 
relation to enfranchisement claims. Do consultees 
agree? 
Notwithstanding the general proposition, are there 
particular stages of the conveyancing process, or 
particular types of claim, in relation to which 
conveyancing regulations would still need to be made? 
Paragraph 11.143 
 

 
17.133 No. Conveyancing transactions go through 
a process of a contract following completion. The 
terms of that contract set out the “terms of 
acquisition”. The present Acts provide a similar 
mechanism albeit in different ways; the 1967 Act 
and lease extension claims provide for a statutory 
contract to be applied by reference to regulations 
and the collective claims (because of their greater 
complexity) provide for an actual contract. It is 
unclear what the new regime is intending to do: if 
the intention is that there will be an actual contract 
to record the agreed terms (as appears to be 
envisaged by the terms of the Response Notice), 
then regulations will be unnecessary. 

Consultation Question 85. 
17.134 We provisionally propose that: 
(1) a landlord should serve a Response Notice no later 
than six weeks after the date on which the Claim Notice 
was sent by post or delivered by hand to the competent 
landlord; 
(2) a landlord who has received a Claim Notice should 
serve any intermediate landlords and third parties to the 
existing lease within 14 days; and (3) if a Response 
Notice has been served, either party should be entitled to 
apply to the Tribunal for a determination of the claim 21 
days thereafter. 
Do consultees agree? 
Paragraph 11.146 
 

 
17.134 (1) We do not agree that the time within 
which a counter notice must be served be reduced 
to 6 weeks especially if the claim is a collective. 
 
 
(2) We disagree for the reasons given in our 
response to 82. 
 
(3) Agree 

Consultation Question 86. 
17.135 We provisionally propose that: 
(1) an enfranchisement claim should not be deemed to 
have been withdrawn because procedural time limits 
have been missed by the leaseholder; 
(2) a landlord who has served a Response Notice should 
be able to apply to the Tribunal for an order striking out a 
Claim Notice if a procedural time limit has been missed 
by the leaseholder; 
(3) in a collective freehold acquisition claim, other groups 
of leaseholders should also be able to apply to the 
Tribunal for an order striking out the Claim Notice if the 
leaseholders bringing that claim have missed a 
procedural time limit; and 

 
17.135 We agree. 
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(4) in either case (2) or case (3) above, the applicant for 
such an order should be required to give the 
leaseholder(s) bringing the claim 14 days’ written notice 
of the intended application. 
Do consultees agree? 
Paragraph 11.153 
 
Consultation Question 87. 
17.136 We provisionally propose that the benefit of a 
Claim Notice should be transferred automatically upon 
assignment of the leaseholder’s lease, save where the 
assignment expressly states that the benefit of the Claim 
Notice will not be transferred. 
Do consultees agree? 
17.137 We provisionally propose that when a Claim 
Notice has been assigned, the landlord should continue 
to be able to serve documents on the assignor until he or 
she is given notice of the assignment of lease. 
Do consultees agree? 
Paragraph 11.157 
 

 
17.136 - 137 We agree. 

Consultation Question 88. 
17.138 We provisionally propose that a landlord who has 
been deemed served with a Claim Notice will be liable to 
pay the leaseholder’s wasted costs if the landlord 
disposes of his or her interest between the date on which 
the Claim Notice was deemed served and the point at 
which the notice appeared on the register of title or is 
entered as a land charge, provided that the leaseholder’s 
application to register was made not less than 14 days 
after the Claim Notice was posted or delivered by hand to 
the competent landlord. 
Do consultees agree? 
Paragraph 11.170 
 

 
17.138 No 

Consultation Question 89. 
17.139 We provisionally propose that, in the case of a 
lease extension claim, where the landlord’s interest is 
held subject to a mortgage: 
(1) a landlord should be under an obligation to: 
(a) inform his or her mortgagee of the grant of a lease 
extension not less than 21 days before completion; 
(b) give his or her leaseholder written confirmation that 
such notice has been given; and 
(2) the leaseholder should be required to pay the 
purchase money into court if: 
(a) the landlord’s mortgagee requests; or 
(b) the leaseholder has not received confirmation that the 
required notice has been given to the landlord’s 
mortgagee. 
Do consultees agree? 
Paragraph 11.173 
 

 
17.139 We agree. 

Consultation Question 90. 
17.140 We provisionally propose that, in the case of a 
lease extension claim, where the leaseholder’s interest is 
held subject to a mortgage: 

 
17.140 We agree. 
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(1) the leaseholder should be under an obligation to give 
the lease extension to his or her mortgagee within one 
month of registration; and 
(2) if the leaseholder does not do so, he or she will be 
liable for any losses that occur as a result. 
Do consultees agree? 
17.141 We provisionally propose that, in the case of an 
individual freehold acquisition claim, where a leaseholder 
elects to merge his or her leasehold and freehold titles, a 
deed of substituted security will not be required if written 
notice has been given to the leaseholder’s mortgagee 
and no objection has been raised. 
Do consultees agree? 
Paragraph 11.176 
 
Consultation Question 91. 
17.142 We provisionally propose that where the consent 
of a third party to any grant or transfer is required: 
(1) the grant or transfer may be registered without such 
consent being given; but 
(2) the landlord should be required to inform the 
beneficiary of the transaction not less than 21 days 
before completion, and also within 14 days or 
completion; and 
(3) if the landlord fails to inform the beneficiary as 
required, he or she will be liable for any losses that occur 
as a result. 
Do consultees agree? 
Paragraph 11.179 
 

 
17.142 We agree 

Consultation Question 92. 
17.143 We provisionally propose the following. 
(1) Any lease extension, leaseback or transfer executed 
as part of an enfranchisement claim must contain a 
statement recording that it was executed pursuant to the 
relevant statutory provisions. 
(2) HM Land Registry should: 
(a) include a note on the relevant registered title(s) of any 
interest granted or transferred (or in the case of an 
intermediate lease, surrendered and re-granted) as part 
of an enfranchisement claim that the interest had been 
executed pursuant to the relevant statutory provisions; 
(b) in the case of a collective freehold acquisition, include 
a note of any period during which a further such claim 
cannot be made without the permission of the Tribunal. 
Do consultees agree? 
Paragraph 11.182 
 

 
17.143 (1,2) We agree. 

 
Consultation Question 93. 
17.144 How and to what extent has the exercise of 
enfranchisement rights been slowed down, prevented or 
made more costly by: 
(1) the existence of separate procedural regimes for 
different enfranchisement rights; 
(2) the current rules on missing and uncooperative 
landlords; 
(3) the time taken collecting up-to-date landlord contact 
details; 

 
 
17.144.The nature of these questions is 
appropriate for a claimant to answer but, 
generally, any streamlining of the process is 
welcomed including the rules concerning deemed 
withdrawal. 
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(4) the time it takes to prepare enfranchisement notices; 
(5) the current law on the service and validity of notices; 
(6) the consequences of a landlord’s failure to serve a 
counter-notice under the 1993 Act; and 
(7) the provisions for deemed withdrawal of a notice of 
claim set out in the 1993 Act? 
Where possible, please provide figures to support your 
response. 
17.145 To what extent would our proposals for a unified 
and consolidated enfranchisement procedure, with 
prescribed notices and forms, reduce: 
(1) the duration and cost of the enfranchisement process; 
and 
(2) the number of disputes arising under the 
enfranchisement regime? 
17.146 To what extent would our proposals for dealing 
with missing or uncooperative landlords speed up the 
enfranchisement process and reduce the costs typically 
incurred by leaseholders in these cases? 
Paragraph 11.183 
 
Consultation Question 94. 
17.147 We provisionally propose that the current division 
of responsibility for the resolution of enfranchisement 
disputes and issues between the county court and the 
Tribunal should end. All such matters should be 
determined by the Tribunal. 
Do consultees agree? 
Paragraph 12.60 
 

 
17.147 We agree but it is essential that the parties 
using the Tribunal should have the confidence that 
its members have the skills and expertise to fulfil 
their role. In addition, it should be possible to 
transfer a case: 

• Directly to the Upper Tribunal if it involves 
either a matter of valuation principle of 
general importance or is concerned with 
very high values (Mundy being a recent 
example). 

• Directly to the High Court if it involves 
particularly complex issues of law 
(Dolphin Square being a recent example). 

 
Consultation Question 95. 
17.148 We invite the views of consultees as to whether it 
would be desirable for certain valuation-only disputes to 
be determined by a single valuation expert rather than by 
the Tribunal at a full hearing. If so, we invite consultees’ 
views as to: 
(1) the types of case in which such an alternative track 
for dispute resolution would be appropriate (in particular, 
whether it should operate only in respect of low value 
claims, or wherever the difference between the parties’ 
positions is such that it would be disproportionate to 
proceed with a full hearing); and 
(2) the rules that should govern its operation. 
Paragraph 12.68 
 

 
17.148 (1,2) Yes, in principle, particularly in 
relation to valuation only disputes and lower value 
cases. 

Consultation Question 96. 
17.149 We welcome evidence as to the typical cost and 
duration of an enfranchisement dispute: 
(1) in the county court; and 
(2) in the Tribunal. 
17.150 How and to what extent has the exercise of 
enfranchisement rights been slowed down, prevented or 
made more costly by: 

 
17.149 – 17.151 The present system is 
undoubtedly costly, but in the context of our estate 
the costs generally seem broadly proportionate to 
other property transactions of similar complexity. 
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(1) the threat of lengthy and potentially expensive 
litigation; and 
(2) the fact that some disputes arising during an 
enfranchisement claim may need to be resolved by the 
Tribunal, whilst others fall to be determined by the court? 
17.151 To what extent would our proposal that all 
enfranchisement disputes be dealt with in a single forum 
save landlords and leaseholders time and money? 
Paragraph 12.69 
Consultation Question 97. 
17.152 We welcome evidence as to the proportion of 
leases likely to be suitable for resolution by a single 
valuation expert. Do consultees consider that dealing 
with cases on this alternative track is likely to save 
landlords and leaseholders time and money? 
Paragraph 12.72 
 

 
17.152 There is no evidence we can bring forward 
on this, but if there are fewer avenues for legal 
disputes, then a single joint expert would be 
appropriate for far more cases than is presently 
the case. 
 
Experts and arbitrators are usually appointed by 
the RICS in the case of property valuation issues 
and it is vital that the panel of experts retained 
have the appropriate skills, enfranchisement is a 
specialist area of residential property valuation. 
Costs would likely reduce as a result of this 
approach. 

Consultation Question 98. 
17.153 We invite the views of consultees as to whether 
leaseholders should be required to make any contribution 
to their landlord’s non-litigation costs. 
Paragraph 13.55 
 

 
17.153 This is a compulsory purchase of assets 
from a landlord.  It must be appropriate to 
compensate the freeholder for their non-litigation 
costs in these circumstances. 

 
Consultation Question 99. 
17.154 We invite the views of consultees as to how any 
contribution that is to be made by leaseholders to their 
landlord’s non-litigation costs should be calculated. 
Should the 
contribution be based on: 
(1) fixed costs; 
(2) capped costs; 
(3) fixed costs subject to a cap on the total costs payable; 
(4) the price paid for the interest in land acquired by the 
leaseholder; 
(5) the landlord’s response to the Claim Notice, and/or 
whether the landlord 
succeeds in relation to any points raised in his or her 
Response Notice; 
(6) fewer categories of recoverable costs than currently 
set out in the 1967 and 
1993 Acts; 
(7) the same categories of recoverable costs set out in 
the Acts, but with a 
reformed assessment procedure; or 
(8) wider categories of recoverable costs than currently 
set out in the Acts? 
17.155 We also invite consultees’ views as to whether, if 
a fixed costs regime were to be adopted: 
(1) such a regime should apply to collective freehold 
acquisition claims as well as individual enfranchisement 
claims; and 

 
 
17.154 – 17.156 No. We think the present regime 
is fair in the circumstances.  Capped costs may be 
appropriate in certain low value claims (subject to 
the definition) providing the conduct of the 
claimant and/or their advisers does not lead to 
higher costs than would be considered 
reasonable. 
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(2) if a fixed costs regime were to apply to collective 
freehold acquisition claims: 
(a) what additional features might justify the recovery of 
additional sums; 
and 
(b) whether landlords should be able to recover all their 
reasonably 
incurred costs in respect of those additional features 
(subject to 
assessment), or only further fixed sums. 
17.156 We provisionally propose that: 
(1) no additional costs should be recoverable in the case 
of split freeholds or 
other reversions, or where there are intermediate 
landlords; and 
(2) a small additional sum should be recoverable where a 
management company seeks advice in relation to an 
enfranchisement claim. 
Do consultees agree? 
Paragraph 13.89 
 
Consultation Question 100. 
17.157 We provisionally propose that where an 
enfranchisement claim fails or is withdrawn, or the Claim 
Notice is struck out, leaseholders should be liable to pay 
a percentage of the fixed non-litigation costs that would 
have been payable had the claim completed. Do 
consultees agree? 
17.158 We also provisionally propose that the 
percentage of the fixed non-litigation costs that should be 
payable in those circumstances should vary depending 
on the stage 
that the claim has reached. 
Do consultees agree? If so, what percentages should 
apply at particular stages of the claim? 
Paragraph 13.94 
 

 
17.157-158 We do not agree; a landlord should be 
able to recover all abortive legal and valuation 
costs. It is inequitable to propose otherwise given 
the landlord is responding to compulsory 
purchase. 

Consultation Question 101. 
17.159 We provisionally propose that a landlord should 
have a right to seek security for his or her non-litigation 
costs. Do consultees agree? 
Paragraph 13.98 
 

 
17.159 Yes, we agree that there should be a 
meaningful deposit or a solicitors undertaking on 
costs. 

Consultation Question 102. 
17.160 We provisionally propose that a landlord should 
have a right to apply to the Tribunal for an order 
prohibiting named leaseholders from serving any further 
Claim Notice 
without the permission of the Tribunal. 
Do consultees agree? 
Paragraph 13.101 
 

 
17.160 We agree. 

Consultation Question 103. 
17.161 We provisionally propose that the existing limited 
powers of the Tribunal to order one party to pay the 
litigation costs of another party in an enfranchisement 
claim should apply to all disputes and issues that it is to 
decide (except in respect of orders made under the No 
Service Route, orders permitting a landlord to participate 

 
17.161. We agree. 
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in a claim or to set aside a determination, and orders 
striking out a Claim Notice). Do consultees agree? If not, 
what types of disputes and/or issues should be excluded 
from such restrictions and why? What powers to make 
orders in respect of litigation costs should apply in such 
excluded cases? Should parties be able to agree that 
costs shifting will apply to all or part of a claim? 
Paragraph 13.110 
 
Consultation Question 104. 
17.162 We provisionally propose that the scope of the 
Tribunal’s existing power to order one party to pay any of 
the litigation costs of another party should not be 
extended. Do consultees agree? 
Paragraph 13.114 
 

 
17.162 We disagree. The ability to make orders on 
costs concentrates the minds and would reduce 
the element of brinksmanship that can currently 
take place where there is no effective cost 
sanction. The risk of bearing costs acts as a 
deterrent to both landlords and leaseholders in 
pursuing poor arguments or bad claims. It is worth 
noting that many of the landmark cases in 
enfranchisement have been brought by 
leaseholders and not freeholders (Sportelli, Boss, 
Hosebay, Mundy to name but a few). 
 
 

Consultation Question 105. 
17.163 We welcome evidence as to: 
(1) the typical costs incurred by landlords in dealing with 
enfranchisement claims; and 
(2) the proportion of those costs which can be recovered 
from leaseholders. 
 
 
 
17.164 To what extent does the obligation on 
leaseholders to pay their landlords’ reasonable costs 
arising from the enfranchisement process have an impact 
on leaseholders’ willingness to bring or pursue 
enfranchisement claims? 
17.165 Do consultees consider that any of the options we 
have set out at paragraphs 13.56 to 13.77 for reforming 
non-litigation costs would make leaseholders more willing 
to bring and pursue enfranchisement claims? 
17.166 What would be the impact on landlords of 
removing, or capping, their entitlement to recover their 
non-litigation costs from leaseholders (other than the fact 
that they would have to meet those costs themselves)? 
Paragraph 13.115 
 

 
17.163 (1,2) There are no “typical” claims” 
because the nature of the estate means there is a 
wide range of unexpired terms and property types.  
Over 2017, we recovered circa 35% of our cost of 
dealing with claims and this is typical. 
 
 
17.164 Within PCL, none. 
 
 
 
 
17.165 Within PCL, it is not likely to be a significant 
factor 
 
 
17.166 To push harder on the price to reflect the 
fact that their costs are not recoverable. 
 
 
 
 

 
 
Consultation Question 106. 
17.167 How and to what extent do the different powers of 
the Tribunal and the county court to award litigation costs 
in enfranchisement disputes have an impact on the 
behaviour of both landlords and leaseholders with 
respect to such disputes? 
Paragraph 13.119 

 
 
 
17.167 We only resort to a tribunal, or court, if we 
believe there is injustice, wrongdoing or inequity, 
it is not something we do without careful 
consideration of all options. 

Consultation Question 107. 
17.168 We invite the views of consultees as to: 

 
17.168 From our perspective, Section 9(1) 
composes a very small part of our estate.  The 
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(1) whether the section 9(1) valuation methodology 
should be retained indefinitely or temporarily, and if so for 
how long; or 
(2) whether the section 9(1) valuation methodology 
should be replaced with a fixed proportion of a “term and 
reversion” valuation or another simplified methodology; 
and 
(3) whether the test for whether section 9(1) (or a 
simplified methodology) applies should be determined: 
(a) by reference to capital value; 
(b) by reference to council tax banding; 
(c) by reference to the location of the property; 
(d) by reference to an amended version of the current 
test for leases granted after 1 April 1990 (in other words, 
calculating “R” under section 
1(1)(a)(ii) of the 1967 Act); or 
(e) by some other means. 
Paragraph 15.25 
 

apparent rationale was to identify lower quality 
stock that would be expected to be obsolete by the 
term date of the lease.  Section 9(1) more or less 
identified such stock in 1967, predominantly 
certain mews houses across our estate.  However, 
the market has changed fundamentally in the 
meantime and mews Houses in SW1 and SW3 are 
very valuable and desirable assets.  Certainly no 
one in the market would expect the few remaining 
S.9(1) assets within our portfolio to be obsolete 
when they reach their term date. 
 
Given the above rationale, and although imperfect, 
perhaps an alternative is to make the definition by 
reference to capital value. 

Consultation Question 108. 
17.169 We invite the views of consultees as to: 
(1) whether a separate, simplified valuation regime 
should be created for low value and/or straightforward 
enfranchisement claims; and (2) how such low value 
and/or straightforward claims should be identified. 
Paragraph 15.29 
 

 
17.169 We agree with this proposal for low value 
claims on the basis that low value would be 
defined as applying to unexpired lease terms of at 
least 125 years. 

Consultation Question 109. 
17.170 Do consultees consider it desirable to seek to 
treat commercial investors differently from owner-
occupier leaseholders in respect of the premium payable 
for the 
exercise of enfranchisement rights? 
17.171 If so: 
(1) do consultees consider that it might be possible to 
distinguish between such leaseholders: 
(a) by reference to whether the leaseholder is exercising 
enfranchisement rights for the first time; 
(b) by reference to whether the leaseholder is exercising 
enfranchisement 
rights in respect of his or her only or main home; or 
(c) by some other means? 
(2) how might the valuation methodology be varied so as 
to produce different premiums for different types of 
leaseholder? 
Paragraph 15.37 
 

 
17.170 Whilst we understand the rationale, we feel 
this might create undesirable distortions in the 
market and prevent some individuals from exiting 
the market. It is also very difficult to identify and 
define commercial investors from owner-
occupiers and their status may change over time 
given this is a residential asset class. 
The only conceivable way to do this would be to 
reintroduce the residency test. 

Consultation Question 110. 
17.172 We invite the views of consultees as to whether 
the treatment of ground rent reviews in any valuation 
methodology should be restricted in any of the ways set 
out at paragraphs 15.59 to 15.66. 
Paragraph 15.67 
 

17.172 Leaseholders on our Estate can afford 
independent advice when they enter into new 
leases or acquire existing leases. They also tend 
to be sophisticated and knowledgeable individuals 
who take advice and subsequently act on that 
advice.  We therefore do not believe it necessary 
to require these restrictions. Ground rents exist 
because they were agreed between willing parties 
and current owners of leases with them 
understand what they have. 

Consultation Question 111.  
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17.173 We invite the views of consultees as to whether 
capitalisation rates for enfranchisement valuations should 
be prescribed and, if so: 
(1) how; 
 
 
 
 
 
 
 
 
(2) by whom; 
 
 
 
 
 
 
(3) how often; 
 
 
 
 
 
 
(4) in respect of what different types of interest. 
Paragraph 15.71 
 

17.173 We support this in principle, provided the 
body responsible for determining the appropriate 
rates is unbiased, apolitical and is made up of 
appropriate qualified professionals. 
(1) It could be set periodically by Statutory 
Instrument. The factors to be taken into account 
would be (i) the length of the lease (ii) security of 
recovery (iii) size of ground rent (iv) whether the 
rent is subject to increase or review and (v) the 
nature of the provision for increase or review. The 
location of the property is also relevant. 
 
(2) A committee of property valuers and financial 
experts could be formed with clear Terms of 
Reference to set a baseline rate which would then 
be subject to adjustment to reflect the factors 
mentioned above 
 
 
(3) Evidence from valuers in the market as to the 
fluidity of market capitalisation rates over time 
would be helpful here. The period needs to be long 
enough to provide a degree of certainty but short 
enough to reflect market changes. 
 

Consultation Question 112. 
17.174 We invite the views of consultees as to whether 
deferment rates for enfranchisement valuations should 
be prescribed and, if so: 
(1) how; 
(2) by whom; 
(3) how often; and 
(4) in respect of which geographical areas. 
Paragraph 15.75 
 

 
17.174 (1 – 4) We support this in principle, 
provided the body responsible for determining the 
appropriate rates is unbiased and is made up of 
appropriate qualified professionals. 
 
The observations at 111 above apply here save 
that there should be an adjustment for location 
which is not the case currently, Prime Central 
London does not share the same investment 
characteristics as, for example, Chelmsford. One 
size does not fit all. 
 

Consultation Question 113. 
17.175 We invite the views of consultees as to whether 
relativity or a no Act deduction should be prescribed for 
enfranchisement valuations and, if so: 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
17.175 For much of prime central London, it has 
been established over many years that the Gerald 
Eve rate is appropriate.  This is accepted by 
leaseholders’ valuers.  Parthenia Consulting then 
presented a new model, which was discredited on 
each occasion it was brought before the Tribunal, 
most recently in the case known as Mundy.  
Appendix B of that decision describes the 
technical problems that caused the model to fail.  
The resulting uncertainty in an already challenging 
market has caused leases to fall in value relatively 
– to the cost of existing leaseholders.  For the 
Cadogan Estate, the Gerald Eve graph less 1% as 
determined in Mundy would be appropriate and 
bring confidence back into the market for the 
benefit of leaseholders. 
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(1) how; 
 
 
 
 
 
 
 
 
 
(2) by whom; 
 
 
 
 
 
 
 
 
 
 
(3) how often; 
(4) in respect of which geographical areas; and 
(5) whether the 80-year cut-off should be removed. 
Paragraph 15.79 
 

 
17.175 (1) As at present, the assumption in the 
valuation that the leaseholder who is exercising 
his right of compulsory acquisition does not have 
that right, should be retained. Otherwise, the value 
of the leaseholder’s interest is wrongly enhanced, 
and the value of the freeholder’s interest is unfairly 
diminished simply by the existence of those rights. 
It is a long-established principle of compulsory 
purchase that that is to be avoided. 
 
(2) It was accepted in Mundy that the Graph of 
Relativities prepared by valuers Gerald Eve is the 
“go-to” graph for assessing the relative value of a 
leasehold as against the value of the freehold for 
properties within PCL. The graph assumes a “non-
onerous” ground rent but if the government is 
minded to restrict (for the purpose of the valuation) 
any rent to be capitalised to a figure that is not 
more than 0.1% of the capital value, then any 
adjustment to the Graph to reflect an “onerous” 
ground rent could be avoided. 
(3) No view 
(4) No view 
(5) There is a compelling case for removing it and 
accounting for marriage value for all lease lengths, 
including 80 years and above, for three principal 
reasons. First, adoption of a prescribed relativity 
removes much of the time and expense in 
calculating marriage value. Secondly, within 
Greater London, capital values are such that there 
is often substantial value where leases have an 
unexpired term in excess of 80 years. Thirdly, 
marriage value can arise not just due to the 
merging of the freehold and leasehold interests. 
For example, merger of a lease with the freehold 
may give rise to a development opportunity or a 
beneficial change of use which the leaseholder is 
unable to carry out under his lease. The 
consequential added value can only be captured 
as marriage value. 
 

Consultation Question 114. 
17.176 We invite the views of consultees as to whether 
the possible right to hold over at the end of a long lease 
should be disregarded on an enfranchisement valuation. 
Paragraph 15.83 
 

 
17.176 We do not believe the market factors in any 
such risk in all but the shortest leases.  We do not 
therefore believe this would have any significant 
impact on the valuation process. 

Consultation Question 115. 
17.177 We invite the views of consultees as to whether a 
discount for leaseholder’s improvements on an 
enfranchisement valuation should be retained. 
Paragraph 15.86 
 

17.177 This tends to be an issue more relevant to 
houses than to flats for the simple reason that it is 
often the ability to extend floor space or to develop 
(which is not generally available to flats) which 
gives rise to the most significant claims for 
discounts. In the case of the 1967 Act, section 
3(3), particularly in the case of London Estates, 
causes particular problems where leaseholders 
can join together successive leases over many 
years to look for historic improvements, on 
occasions going back centuries. At the very least 
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therefore, improvements to be taken into account 
should be limited to those carried out during the 
term of the existing lease or within 21 years of the 
date of the claim (whichever is the shorter). That 
would also remove the need to retain section 3(3). 
 

Consultation Question 116. 
17.178 We invite the views of consultees as to whether it 
should be possible for leaseholders to elect to accept a 
restriction on development to prevent development value 
from being payable as part of an enfranchisement 
valuation. 
Paragraph 15.91 
 

 
17.178 In most cases this is not an issue 
particularly in areas which are sensitive to 
development. However, the current practice of 
recognising development potential and 
discounting for the risks attached works 
reasonably well, usually in the claimants’ favour 
because the potential is discounted so much. 
 
Additional constraints on development should be 
avoided accepting that there is increasing need for 
housing of all types. 
 
It is very difficult to see just how this would work; 
not least what would the mechanism be for the 
freeholder to retain the development value. 
Equally, it is not explained what the basis of 
compensation for the landlord is in the event that 
the leaseholder seeks a release from the 
restriction. 
Also, it is not understood what it is that the 
freeholder would be retaining by way of 
development value if the leaseholder is not 
prevented from carrying development under the 
terms of his lease. 
An agreement not to develop just because a 
leaseholder does not want to pay for it would 
restrict development and the creation of new 
space, potentially blighting a location where new 
space is needed. 
 

Consultation Question 117. 
17.179 We invite the views of consultees as to which, if 
any, of the valuation options we have discussed (set out 
at Options 2A to C in Chapter 15) are preferable and, so 
far as any preferred option contains a range of possible 
reforms, which of those reforms should be adopted. 
Paragraph 15.103 
 

 
17.179 There is no specific question raised on the 
suggestion of the adoption of a simple formula, so 
it is appropriate to first comment on Options 1A 
and 1B before considering Options 2A-C. 
 
Option 1A. This Option proposes calculation of 
the premium by application of a simple multiplier 
to the ground rent. The paper accepts that it has 
some serious draw-backs, not least that it is not 
likely to be A1P1 compliant. We agree with the 
A1P1 risk and our Counsel advice concurs. In 
particular: 

• It excludes from the enfranchisement 
premium any reversionary value, which 
may be substantial. 

• Even when there is no reversionary value, 
the level of ground rent is “largely 
arbitrary”: it is not set by the market, will 
not necessarily correlate to the premium 
extracted on the grant of a lease, and may 
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bear no relation to the capital value of a 
property. 

• It will be equally arbitrary to calculate the 
premium on enfranchisement by a simple 
ground rent multiplier: a technique that 
takes no account of the length of the 
lease, the nature of the ground rent and its 
attractiveness to the market. 

• It would create unfairness as between 
leaseholders: a point made compellingly 
by reference to two real-life examples (a 
£2.65 million leasehold house with a 
peppercorn rent, which under Option 1A 
would translate into a zero premium; and 
a £75,000 house with a £1,650 p.a. 
ground rent, which would translate into a 
premium of one quarter of the property’s 
capital value). 
 

However, a formula based on a multiple of ground 
rent could work in circumstances only where the 
reversion does not have any material value. The 
issue there would be to decide at what point the 
reversionary value becomes nil or nearly nil and 
that depends on the capital value of the property. 
The lease should have an unexpired term of not 
less than 125 years at the valuation date for a 
multiple of ground rate method to apply. 

 
Option 1B. This Option would apply another 
simple formula to the calculation of the premium, 
setting the price to a percentage of the capital 
value of the property. As the paper points out, it 
fails to have any regard to the lease or its terms 
(including the level of ground rent) or indeed 
anything else. Two alternative bases for arriving at 
that value are floated in the paper. 
 
The preferred basis appears to be the capital 
value of the freehold: though as is pointed out, this 
too could be open to criticism on the basis that: 

• such an approach could actually increase 
premiums, contrary to the Terms of 
Reference; and that 

• premiums so calculated would not reflect 
different lease lengths, or any difference 
in the ground rent payable. 

 
Option 1B is unlikely to be A1P1 compliant for 
similar reasons to Option 1A. Just as ground rent 
may be fixed at a variety of levels for reasons 
completely unrelated to the underlying value of the 
interest transferred, so freehold value per se bears 
no necessary relationship to the value of the 
interest transferred. 
 
Option 2A. This Option proposes that the 
valuation should be limited to just the “term and 
reversion”. 
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This would have the effect of simplifying the 
valuation (relativity is in many cases the most 
controversial element of the valuation) and would 
also reduce the enfranchisement price. The 
removal of marriage value from the 
enfranchisement price has been a popular 
argument for leaseholders over many years; it is 
an issue raised on every occasion when the 
valuation provisions come to be debated. 
However, it is noticeable that in both 1993 and 
2002 (when the principles of enfranchisement 
valuations were debated at length) the 
government on each occasion was resolute in its 
defence of the principle of marriage value. To take 
one example, the general approach to the issue of 
marriage value was summarised by the then Lord 
Chancellor.  
There is also an issue as to whether the abolition 
of marriage value would be in breach of A1P1. The 
more recent line of European cases (such as 
Lindheim v Norway (2012)) suggests that the 
world has moved on from James. More than 30 
years after James, the exclusion of such a logically 
necessary component of the valuation to reflect 
what has long been accepted as an element of the 
landlord’s legitimate interests, will be viewed as 
arbitrary and as failing to strike a fair balance. 
 
Option 2B. This Option would adopt the existing 
valuation methodology (including marriage value) 
but would exclude other value, in particular 
development value. This is not “other value” in the 
sense of “other loss” (it is not clear what is 
intended to happen to that) but additional value of 
the kind discussed in paragraphs 14.71 to 14.78. 
The number of cases where such issues arise 
must be relatively small but where they do, the 
value can be significant, and we have examples 
where this is so. There is no justification given for 
excluding this element of the valuation and it is 
difficult to think of one. 
 
Option 2C. This Option retains the existing 
valuation methodology, but it could be simplified, 
and the premium made cheaper by the adoption of 
one or more of the suggested reforms (such as 
prescription of rates) discussed above. This 
Option has much to recommend it in so far it is well 
known and understood in the market and it 
properly reflects the value of the existing lease. It 
is more likely to provide appropriate levels of 
compensation to the landlord for the loss of 
legitimate property interests. 
 
The present legislation has been in force for a 
significant period of time.  It has been used by 
many tens of thousands of leaseholders in central 
London to extend their leases or acquire their 
freeholds.  It delivers to the freeholder and 
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leaseholder an equal share of the marriage value 
from this special purchase transaction.  That it is 
fair for leaseholders in this market is self-evident 
from the extent to which it has been used. 
 
We therefore think the present mechanics should 
remain. 

Consultation Question 118. 
17.180 We invite the views of consultees as to the 
desirability of an online calculator for enfranchisement 
valuations and the types of claim for which it could be 
appropriate. 
Paragraph 15.107 
 

 
17.180 Whilst the ease and simplicity of a 
calculator would be appealing the inputs required 
to produce a fair and reliable result render the idea 
unworkable in all but the simplest of cases.  
 
At present, this would only be appropriate for 
simple, non-contentious valuations.  Therefore, 
straightforward lease extensions/ freehold 
acquisitions relating to long unexpired terms and 
low ground rents would be likely to be assisted by 
an online calculator. Difficulties will arise when 
there exists any reversionary value as a calculator 
would need accurate inputs on existing lease and 
long lease/freehold values to enable it to provide a 
reliable result. 

Consultation Question 119. 
17.181 How and to what extent has the current 
methodology for calculating premiums payable on 
enfranchisement slowed down, prevented or made more 
costly the exercise of enfranchisement rights? 
Paragraph 15.108 
 

 
17.181 The present methodology has led to the 
compulsory extension/ acquisition of a significant 
part of the Estate.  The last 25 years in particular 
has seen the estate change from being a 
predominantly residential estate to a 
predominantly commercial estate as a result.  
Whilst it seems likely that a more straightforward 
procedure may have accelerated the process, we 
do not believe there has been any hardship 
suffered by leaseholders as a consequence of the 
current methodology. 
Within PCL, it is very often the leaseholder who is 
prepared to take points and argue issues in order 
to slow down the process. Having made a claim 
and secured a fixed valuation date, there is no 
great incentive on the leaseholder to pursue the 
claim with any vigour. 

Consultation Question 120. 
17.182 We have set out the following options for the 
reform of valuation: 
(1) the adoption of a simple formula; and 
(2) options based on current valuation methodology, 
involving different combinations of current valuation 
components and/or the prescription of certain rates. To 
what extent would each of these options reduce the 
duration and cost of the enfranchisement process, and 
the number of disputes arising? 
Paragraph 15.109 
 

 
17.182 (1-2) It seems to us that the Simple formula 
options pay no attention to the reversionary value 
and so runs up against A1P1, the shorter the lease 
the greater the unfairness to the freeholder. The 
Estate has many leases expiring in 2023, with  
ground rents  usually less than £100 per annum. If 
the reversionary value is ignored, the freeholder 
would be unfairly penalised.  It is inequitable to 
refer to a capitalisation of only the passing ground 
rent, that could result in a 99% shortfall in premium 
to the freeholder . 
 
Subject to our comments at 112 and 113 we are 
cautiously supportive of prescription of rates.  
 
The existing valuation protocol has worked 
uninterrupted since the inception of the legislation.  
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That it has worked suggests all the components 
are fundamentally reasonable.  Marriage value, for 
example, has been recognised in all relevant 
decisions and settlements since 1993.  In these 
circumstances, we do not believe that removing 
marriage value would satisfy A1P1. 

Consultation Question 121. 
17.183 We welcome evidence as to the likely impact of 
the possible valuation methodologies set out in Chapter 
15 on different sectors of the economy – in particular, the 
institutional investment sector, the charitable sector and 
the leasehold market (for both owner-occupiers and buy-
to-let leaseholders). 
Paragraph 15.110 
 

 
17.183 Initiatives which reduce the cost of 
extending a lease will exert an upward influence 
on the value of that lease.  That will lead to a 
transfer of wealth.  In the context of the Cadogan 
Estate, we would expect that transfer to 
disproportionately benefit overseas and domestic 
investors given the make-up of our market. 

Consultation Question 122. 
17.184 We welcome evidence as to: 
(1) the proportion of existing leases which are currently 
eligible for section 9(1) valuations; and 
(2) the likely impact on landlords and leaseholders of (a) 
retaining the section 9(1) valuation methodology for a 
limited period, or (b) replacing it with a simplified 
valuation methodology. 
Paragraph 15.111 
 

 
17.184 This is not material in terms of numbers 
across our estate. 

Consultation Question 123. 
17.185 We welcome evidence as to the likely impact on 
the leasehold market (and wider housing market) of 
differentiating between classes of enfranchising 
leaseholder (for example, those who occupy the property 
as a residence and those who do not) in respect of the 
premium payable. 
Paragraph 15.112 
 

 
17.185 There is likely to be a 2-tier market if there 
is to be differentiation between owner occupiers 
and everyone else. This was not an issue when 
the residency test formed part of the qualifying 
process for claimants. 
 

Consultation Question 124. 
17.186 We welcome evidence as to the costs, benefits 
and practicalities of constituting and maintaining a body 
whose function is to prescribe certain rates for a 
reformed valuation methodology. 
Paragraph 15.113 
 

 
17.186 It would seem possible to constitute an 
appropriate body, for our part we would support 
the proposition provided the body were impartial, 
expert, apolitical, relevantly qualified and subject 
to scrutiny. 

Consultation Question 125. 
17.187 We welcome evidence as to the costs, benefits 
and practicalities of setting up and maintaining an online 
valuation calculator. 
Paragraph 15.114 
 

 
17.187 To the limited extent we believe this would 
presently be helpful, we do not expect the costs 
would be significant.  In terms of development of 
this over time as technology advances, we would 
expect the cost could be funded by downstream 
savings from the tribunal service. 
 

Consultation Question 126. 
17.188 We provisionally propose creating a statutory 
duty on the landlord who has conduct of an 
enfranchisement claim to act with reasonable care and 
skill, and to act in good faith, in respect of the interests of 
other landlords. Do consultees agree? 
Paragraph 16.118 
 

 
17.188 We agree and believe that to be the case 
now. 

Consultation Question 127.  
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17.189 We invite the views of consultees as to whether 
an intermediate lease created as part of a collective 
freehold acquisition claim should be acquired by a 
nominee purchaser on any subsequent collective 
freehold acquisition of the premises. 
Paragraph 16.121 
 

17.189 The circumstances in which there will be 
successive collective claims should be limited. It 
seems an odd proposition to suggest that a 
freeholder can be obliged to take a leaseback by 
one group of leaseholders and then for that 
leaseback to be acquired compulsorily by another 
group of leaseholders. If the freeholder does not 
like that, it is suggested that he could simply sell 
his asset. However, there may be any number of 
reasons why a sale at a particular time in particular 
circumstances may not be advantageous or 
desirable. What is the justification for allowing the 
nominee purchaser to acquire the intermediate 
leasehold interest in these circumstances? 
 

Consultation Question 128. 
17.190 We provisionally propose that, where the 
leaseholder of a flat also holds an intermediate lease in 
respect of that flat, the intermediate lease of that flat 
should not be acquired on any collective freehold 
acquisition of the premises. Do consultees agree? 
Paragraph 16.123 
 

 
17.190 We agree. 

Consultation Question 129. 
17.191 We provisionally propose that, in a collective 
freehold acquisition claim, where there is an intermediate 
lease of the whole building, but not all the flats within the 
building are let on long sub-leases (so the intermediate 
leaseholder would be treated 
as the qualifying tenant of some of the flats), either: 
(1) the whole of the intermediate lease should not be 
acquired; or 
(2) the whole of the intermediate lease should be 
acquired, but there should be a leaseback to the 
intermediate leaseholder of flats of which he or she 
would be the qualifying tenant? 
Do consultees agree with either of these alternative 
proposals? If so, which approach is preferred and why? 
Paragraph 16.125 
 

 
17.191 We do not agree with either approach. As 
previously stated intermediate lessees are often 
the motivation for lessees making a collective 
claim. They should be free to do that providing all 
concerned, including intermediate lessees are 
properly compensated for their loss which would 
include the loss of a reversion. 
 
Although not clear from the paper, it is presumably 
intended (as under the 1993 Act) that the nominee 
purchaser will still be obliged (save as proposed 
under Q 127 and Q 128) to acquire an 
intermediate lease which is superior to a lease 
held by a qualifying tenant. If (1) is adopted, then 
this would appear to be another exception to that 
rule. If (2) is adopted, how does that fit in with the 
option of the leaseholders to require the freeholder 
to take a leaseback on those flats if in addition the 
intermediate landlord is to be able to call for a 
leaseback? Presumably, any leaseback to an 
intermediate landlord would be only for a term 
equal to the unexpired term of the intermediate 
lease. What would be the other terms of that 
leaseback given that it would be a lease of a “unit” 
rather than of a building? What happens if there is 
more than one headlease? Do all the intermediate 
leaseholders get leasebacks? If the unit does not 
have a participating tenant, can the freeholder also 
be required to take a leaseback? Presumably, a 
nominee purchaser would not be required to 
acquire a headlease of a unit held by a non-
participator in circumstances where the nominee 
elects for the freeholder to take a leaseback on 
that flat? 
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Consultation Question 130. 
17.192 We provisionally propose that, as part of any 
collective freehold acquisition claim: 
(1) leases containing common parts together with other 
property should continue to be capable of being acquired 
by the nominee purchaser where it is reasonably 
necessary for the proper management or maintenance of 
those common parts; and 
(2) the Tribunal should have power to sever a lease 
containing common parts together with other property, or 
to introduce new or varied easements to ensure proper 
management or maintenance of those common parts, as 
an alternative to ordering that the whole of the lease be 
acquired by the nominee purchaser. Do consultees 
agree? 
Paragraph 16.129 
 

 
17.192 (1,2) In principle, yes but not easy to 
operate in practice. The question of whether or not 
a lease of common parts has been granted for 
development purposes is likely to be a fruitful area 
of dispute. 
 

Consultation Question 131. 
17.193 We provisionally propose that a lease of common 
parts granted for development purposes should not be 
acquired by a nominee purchaser on a collective freehold 
acquisition claim unless: 
(1) the severance of any part of that lease; and/or 
(2) the introduction of new, or the variation of existing, 
easements; would both permit the proper management of 
any common parts, and substantially preserve the 
intended development. 
Do consultees agree? 
Paragraph 16.133 
 

 
17.193 (1,2) We agree. 

Consultation Question 132. 
17.194 We provisionally propose that leaseholders 
holding sub-leases granted out of leases that had 
previously been extended under the existing or any 
future statutory enfranchisement regime should be 
entitled to bring, or participate in, an enfranchisement 
claim. Do consultees agree? 
Paragraph 16.137 
 

 
17.194 This is not a problem for future leases but 
more problematic as regards existing leases 
because the proposal would take away rights from 
one leaseholder who already has those rights 
(thereby reducing the value of his lease) and give 
those rights to another leaseholder who doesn’t 
presently have them (thereby enhancing the value 
of his lease). Would the deprived leaseholder be 
compensated by the enhanced leaseholder? 
 

Consultation Question 133. 
17.195 We provisionally propose that the separate 
designations of “Minor Superior Tenancy” and “Minor 
Intermediate Leasehold Interest” and the formulae 
relating to them should be removed. Those interests 
which currently fall within the existing definitions would 
then be valued on the same basis as all other 
intermediate leases. Do consultees agree? 
17.196 If not, do consultees agree that the thresholds in 
the formulae that apply to a Minor Superior Tenancy 
and/or a Minor Intermediate Leasehold Interest ought to 
be increased? 
Paragraph 16.140 
 

 
17.195 We agree. 

Consultation Question 134. 
17.197 We provisionally propose that, on any individual 
lease extension claim, the rent 

 
17.197 We agree. This seems to mirror the 
intention of the original legislation. Where this has 
not happened, and intermediate lessees have a 
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payable by an intermediate landlord should be commuted 
on a pro rata basis. 
Primarily this approach would avoid creating a negative 
value in an intermediate 
lease, which the leaseholders could use to their 
advantage in the way that was done 
in the case of Alice Ellen Cooper-Dean Charitable 
Foundation Trustees v 
Greensleeves Owners Limited. 
Do consultees agree? 
Paragraph 16.142 

negative cash flow they are going into voluntary 
liquidation which causes hardship and costs for all 
concerned including the occupational lessees. 

Consultation Question 135. 
17.198 We welcome evidence as to the likely impact 
(financial and otherwise) on landlords 
of a new statutory duty requiring them to act with 
reasonable care and skill, and in 
good faith, in respect of the interests of other landlords. 
Paragraph 16.143 

 
17.198 Provided the landlord’s advisors are 
compensated to undertake this work, through the 
compulsory purchase process, and at the cost of 
the individual or entity exercising their right, we 
support this initiative. 
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If you need more room than is provided for in a panel, and your software allows, you can expand any panel in the 
form. Alternatively use continuation sheet CS and attach it to this form. 
 

1 Title number(s) of the property: 
      

2 Property: 
      

3 Date:       

4 Transferor: 
      

For UK incorporated companies/LLPs 
Registered number of company or limited liability partnership including any prefix: 
      
For overseas companies 
(a) Territory of incorporation: 
      
(b) Registered number in the United Kingdom including any prefix: 
      

5 Transferee for entry in the register: 
      

For UK incorporated companies/LLPs 
Registered number of company or limited liability partnership including any prefix: 
      
For overseas companies 
(a) Territory of incorporation: 
      
(b) Registered number in the United Kingdom including any prefix: 
      

6 Transferee’s intended address(es) for service for entry in the register: 
      

7 The transferor transfers the property to the transferee 
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8 Consideration 

  The transferor has received from the transferee for the property the following sum (in words and 
figures): 

      

 The transfer is not for money or anything that has a monetary value 

 Insert other receipt as appropriate 

      

9 The transferor transfers with 

 full title guarantee 

 limited title guarantee 

      

10 Declaration of trust. The transferee is more than one person and  

 they are to hold the property on trust for themselves as joint tenants 

 they are to hold the property on trust for themselves as tenants in common in equal shares 

 they are to hold the property on trust: 

      

11 Additional provisions 
 
1. In consideration of [                             ] pounds (£                          ) paid by the Transferee to the Transferor 

the Transferor transfers the Property to the Transferee with limited title guarantee 
 

2. The Property is sold subject to and with the benefit of the headlease (“the Headlease”) short particulars 
of which are set out in the First Schedule to this Transfer in so far as the Headlease is subsisting and 
capable of taking effect 
 

3. The Transferee covenants with the Transferor to observe and perform the covenants on the part of the 
landlord contained in the Headlease and the leases set out in the schedule of notices of leases 
contained in the charges register to title number [                             ] and the deeds and documents 
supplemental or ancillary thereto and to indemnify and keep the Transferor indemnified against all 
claims demands and liabilities arising whether directly or indirectly from any non-observance or non-
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performance thereof (whether past present or future) 
 

4. The Property is sold together with the rights to the Transferee its successors in title and any person or 
persons authorised by them of the rights set out in the Second Schedule to this Transfer 

 
5. The Property is sold subject to the exceptions and reservations to the Transferor and any person or 

persons authorised by him or it of the rights set out in the Third Schedule to this Transfer 
 

6. The Transferee covenants with the Transferor from today’s date to observe and perform the covenants 
set out in the Fourth Schedule to this Transfer to the intent that the benefit of these covenants may be 
annexed to and run with the adjoining and neighbouring lands of the Transferor and each and every 
part and to the intent that the burden of the same may run with and bind the Property and each and 
every part whoever owns it but not so as to render the Transferee personally liable in damages for any 
breach after the Transferee shall have parted with all interest in the Property 
 

7. The Transferee and the Transferor declare and agree in accordance with the terms set out in the Fifth 
Schedule to this Transfer 
 

THE FIRST SCHEDULE 
 

the Headlease 
 
A lease dated [                          ] made between [                                          ] for a term of [           ] years from 
[                    ] expiring on [                 ] registered under title number [                    ] 
 

THE SECOND SCHEDULE 
 

Rights Granted 
 
There is granted to the Transferee and its successors in title and any person or persons authorised by them 
all such rights as are referred to in paragraphs 3 and 4 of Schedule 7 to the Leasehold Reform, Housing & 
Urban Development Act 1993 as currently exist for the benefit of the Property (so far as the Transferor is 
capable of granting the same) 
 

THE THIRD SCHEDULE 
 

exceptions and reservations 
 
1. There is excepted and reserved to the Transferor and its successors in title and any person or persons 

authorised by the Transferor or its successors it title: 
 
1.1. full right at any time or times to rebuild or alter any adjoining or adjacent property or buildings 

or erect new buildings on the Transferor’s adjoining or neighbouring property to such height 
elevation extent or otherwise as the Transferor may think fit at any time and for any purpose 
including the erection of scaffolding without payment of compensation to the Transferee it being 
agreed that the access of light and air to any building now standing or in the future to be erected 
on the Property shall until interrupted be deemed to be enjoyed by virtue of this Transfer which 
shall be deemed to constitute a consent or agreement in writing for that purpose within the 
meaning of section 3 of the Prescription Act 1832 and accordingly that its enjoyment shall not 
nor shall this Transfer prevent any such rebuilding alteration or erection as mentioned above 
 

1.2. the right of passage and running and transmission of water soil gas and electric current as used 
and enjoyed from and to any other adjoining or neighbouring buildings or land through the 
sewers channels pipes cables or wires in or under the Property and the right upon prior 
reasonable notice in writing to enter for the purposes of inspecting repairing renewing and 
cleaning the same the person entering causing as little inconvenience as possible and 
immediately making good all damage caused to the Property 
 

1.3. all underlying minerals comprised in the Property subject to proper provision being made for the 
support of the current building on the Property in the event of the Transferor or its successors in 
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title excavating the said minerals 
 

1.4. full rights of support and (so far as any buildings now standing on the Property afford shelter and 
protection to the same) of shelter and protection from the Property for all adjoining and 
neighbouring buildings whether now existing or in the future constructed 
 

1.5. all rights of drainage eavesdropping passage of light air and water and all liberties rights 
privileges and advantages now used or enjoyed (whether an easement quasi easement or 
otherwise and whether or not continuous appurtenant or reasonably necessary) by the adjoining 
and neighbouring buildings in or over the Property or any part or parts thereof  
 

1.6. at all reasonable times on prior reasonable notice in writing as often as may be required to enter 
any part of the Property for the erection inspection and repair of adjoining or neighbouring 
property or buildings including the erection of scaffolding on the Property making good any 
damage to the Property by reason of such entry 

 
1.7. the right for the owners and occupiers of adjoining and neighbouring premises to pass over but 

not through the Property as a means of escape in case of fire through such fire escapes presently 
existing in any such adjoining or neighbouring premises of the Transferor and its successors in 
title 
 

THE FOURTH SCHEDULE 
 

the Transferee’s covenants 
 

1. Not to alter or permit or suffer to be altered the external plan height or elevation of any building now 
or in the future on the Property or its external architectural appearance or external architectural 
decoration nor to erect or permit or suffer to be erected on the Property any new or additional building 

 
2. Not to carry on or permit to be carried on at the Property or any part of it any trade business or 

profession and not to use or permit or suffer the Property or any part of it to be used for any illegal or 
immoral purpose or otherwise than as [                              ] [maisonettes or flats] [add description of 
layout eg one on each floor] each in one occupation as a private dwelling only  

 
3. Not to do or suffer to be done on the Property or any part of it any act or thing that may be or become 

a nuisance or annoyance to the Transferor or its tenants or to the owners or occupiers of any adjoining 
or neighbouring property 

 
4. Not to carry out or permit to be carried out any works at the Property that involve the excavation of the 

Property or any part of it 
 

THE FIFTH SCHEDULE 
 

agreements and declarations 
 

1. The boundary walls between the Property and those adjoining it shall be deemed to be party walls and 
shall be used and repaired accordingly 

 
2. Notwithstanding anything contained in this Transfer the Transferor and its successors in title and any 

person or persons authorised by the Transferor or its successors in title shall have power without 
obtaining any consent from or making compensation to the Transferee to deal as it may think fit with 
any of the land or premises adjoining or contiguous to or in the neighbourhood of the Property and to 
erect or suffer to be erected on any such adjoining or contiguous or neighbouring land or premises any 
scaffolding or buildings whatsoever whether such scaffolding or buildings shall or shall not affect or 
diminish the light or air which may now or at any time be enjoyed by virtue of this Transfer  

 
3. This Transfer is executed for the purpose of Chapter 1 of Part 1 of the Leasehold Reform, Housing and 

Urban Development Act 1993 
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12 Execution 

 
Executed as a deed by affixing the common seal of 
[                                                                    ]  
in the presence of 
 
 
Signature of Director 
 
 
 
Signature of Secretary 
 
 
 
 
Signed as a deed by 
[                                                            ] 
in the presence of: 
 
Witness Signature: 
 
 
Witness name: 
 (PRINT BLOCK CAPITALS) 
 
 
Address: 
 
 
Occupation: 
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WARNING 
If you dishonestly enter information or make a statement that you know is, or might be, untrue or misleading, and 
intend by doing so to make a gain for yourself or another person, or to cause loss or the risk of loss to another 
person, you may commit the offence of fraud under section 1 of the Fraud Act 2006, the maximum penalty for 
which is 10 years’ imprisonment or an unlimited fine, or both. 
Failure to complete this form with proper care may result in a loss of protection under the Land Registration Act 
2002 if, as a result, a mistake is made in the register. 
Under section 66 of the Land Registration Act 2002 most documents (including this form) kept by the registrar 
relating to an application to the registrar or referred to in the register are open to public inspection and copying. If 
you believe a document contains prejudicial information, you may apply for that part of the document to be made 
exempt using Form EX1, under rule 136 of the Land Registration Rules 2003. 
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Professor Nick Hopkins.                                                                   
Commissioner, 
The Law Commission 
1st Floor, Tower, Post Point1.15 
52, Queen Anne’s Gate, 
London. 
SW1H 9AG 
                                  

 
Dear Professor, 
 
The Law Commission’s Consultation Paper on Leasehold Enfranchisement 
Reform 
 
In connection with your request for comments on Leasehold Enfranchisement 
Reform I have compiled a response which, hopefully might be of some assistance 
with your deliberations on the subject. 
I am a retired Chartered Surveyor and lessee of a chalet style, conventionally 
constructed, two bedroomed bungalow, located with 40 plus others on a largely self- 
contained area within a UK holiday park. I have spent several years as a member of 
our residents’ association along with others, endeavouring to pursue the possibility of 
leasehold extension; initially via negotiation, subsequently by Court application under 
Statute. The reasoning is that there are only 47 years or so remaining on our original 
90 / 99 year leases and the tenants have concerns about the loss of value of their 
assets due to the rapidly ‘wasting nature’ of the short term remaining; insufficient 
duration of years for mortgage finance, and the consequential impact on the 
marketability of their properties. Additionally, as many owners are in an older age 
group, there are concerns about not handing over problems for families in the future. 
Although aspects of legislation and recent legal decisions are favourable to us, some 
minor, but technically important issues, are continuing to prevent our aspiration of 
controlling our own future. 
The down side however remains in that these technical issues readily facilitate our 
landlord’s manoeuvres to stop us achieving our goal. 
 The process of finding a solution to our leasehold dilemma is still ongoing, and has 
not been without hurdles along the way. Over the past 3 years or more it has proved 
most exasperating at times, due to a landlord that has sought to frustrate us at most 
turns because of their potential loss of control and income that our action threatened. 
Our approaches to negotiate in the early stages were blatantly ignored. An eventual 



first offer, when it came, was excessive and unreasonable, possibly to make us give 
up since there is no formal mechanism in place whereby the landlord had to respond 
to our aspirations on a negotiated basis. This caused a review of our detailed legal 
position and based on advice, a resultant decision to pursue a 50 year statutory 
lease extension under the 1967 Leasehold Reform Act was made by the residents 
association. At the same time the door was left open to try and achieve a negotiated 
settlement with our landlord. 
Our Notice was quickly challenged on the basis that our properties do not qualify 
under the Act and despite further efforts to try and achieve a negotiated settlement, 
on a reasonable basis, the matter of qualification is, shortly, to be adjudicated on in 
the County Court. There was some limited progress on the negotiation front, but 
there remained a significant disparity between each side on any premium to be paid 
for a lease extension. 
It is pertinent to mention here that the legal advice that has brought us to this point 
has been subject to conflicting views based on how the legislation is being viewed. 
Some of our residents, including myself, wanted to seek Freehold Enfranchisement. 
Initial, very early, advice suggested there was no impediment in our position for 
doing so. Covenants and rights e.g. services, access and carparking reserved in the 
lease would transfer to the freehold situation. Other later advice said that due to the 
complexities in relation to our leasehold position, covenants and rights would not 
necessarily follow. These were potential grey areas where our landlord could easily 
manoeuvre and frustrate any freehold enfranchisement claim or seek ransom 
payments to make it happen. Consequently, it was better to try and negotiate a lease 
extension or obtain a statutory 50 year lease extension. Hence that was the route 
taken. This suggests that even amongst lawyers there is a lack of clarity for lessees 
in the present situation relating to leasehold enfranchisement criteria or conditions. 
We therefore appear to be condemned to a leasehold future unless the proposed 
reforms bring about significant improvements and empowerment for lessees rather 
than landlords as is the case now. 
The present reform proposals as generally set out in your Cardiff presentation on the 
26th November 2018 are broadly to be welcomed by myself and the leasehold 
community my Association represents. Some, such as a streamlined set of overall 
rights, clarifications on entitlement for both lease extensions and individual freehold 
acquisitions, collective enfranchisement, and participation rights strike the right tone. 
The definition of a ‘residential unit’ is again worthwhile.  Hopefully it will mop up 
those properties that leaseholders have had to fight over with their landlords through 
the courts. We find ourselves in this very position even now because of the 
looseness of the present law that enables the landlord to challenge our ambitions on 
seemingly the most tenuous of grounds. 
I do worry for example that you do not include ‘bungalows’ in discussion documents. 
Have they been classified somewhere as a house? For some reason people seem to 
differentiate between the two. A house tends to have two or more stories / floors, a 
bungalow just one. However, is a dormer bungalow a house or a bungalow?  Is a 
chalet style bungalow a bungalow? The nature of construction can also play apart in 
the assessments.  All very interesting and food for lawyers! That is why the new 
definition of a ‘residential unit’, is so important to the process and needs to be robust 
for legal purposes. 
Simplifying and sharpening various Notice procedures, as planned, is indeed 
commendable as part of the current reform plan. 



Lastly, in this context there is the matter of valuation. As part of our own experience 
we had, in the early stages, a freehold enfranchisement valuation carried out for us 
by an RICS professional. His figure was broadly supported by another informal 
valuation that was obtained, and most our Association members felt this figure was 
within acceptable parameters.  Due to the uncertainties of our position referred to 
above we looked to negotiate only to be eventually confronted with a figure for a 125 
year lease extension 4x’s the enfranchisement cost. It is the landlords intransigence 
in terms of the consideration, and also taking matters seriously that has been the 
problem. The membership feel they have been confronted by avarice and an agenda 
well removed from simple valuation norms. Such situations clearly call for lessees to 
have remedies, without confronting landlords, via the courts and the costs that are 
entailed in what should be a straight forward exercise of ones right to a freehold or 
long leasehold home. This requires that there is for lessees a speedy mechanism for 
referral to Tribunal for decisions and /or judication on lack of action on the landlords 
part and disputes in the process. The last 3 years for us has meant we have endured 
disillusionment, some loss of interest, and being worn down. It has also enabled 
attempts at divide and rule by our landlord. Whilst understandable given the passage 
of time it is reprehensible that in present times that such conduct continues. It is to 
be hoped that reform when it comes will put an end to the type of circumstance we 
have encountered. 
I have done my best to answer some of the questions posed in the consultation 
document and these are attached as a 4 page appendix. 
I trust these comments prove to be of assistance as part of your review. Of necessity 
I have written about the issues in a somewhat anonymous vein, by not referring to 
location, names etc., however if further clarification is needed on any aspect, I 
anticipate this might be done subject to the maintenance of confidentiality in relation 
to the details. 
 
Yours faithfully, 
 
 
 
 
N. A. Carnie BSc. Econ, MRICS. 
As an individual lessee, and for and on behalf of the Residents Association 
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Appendix to letter by N. A. Carnie dated 3rd January 2019. 

 

Response to questions within the Law Commission’s consultation paper 
on Leasehold Enfranchisement Reform. (4 pages in total) 

 

Q1, 3.42. Our leasehold is in Wales and presently the Welsh Government have adopted the 
view that as the property falls within the curtilage of a holiday park it should not be seen as a 
qualifying property for enfranchisement purposes i.e. they are more a kind to static caravans 
or park homes. Accordingly, such property falls within the auspices of the Culture Tourism 
and Sport portfolio who have no plans to adopt reforms, rather than the Housing and 
Regeneration portfolio who are co - sponsors of the current Law Commission brief with the 
English Parliament. As a leaseholder, and representative of our Leaseholders Association I 
regard this view as misguided and that our properties generally qualify for enfranchisement 
as the law stands. This is further endorsed by a Barristers opinion that has been obtained by 
my Association. 

Q2, 4.40. Yes, if the legislative change is to be long lived. However, in the longer term there 
is the issue of redevelopment / refurbishment of buildings. They don’t last for ever. Long 
leases instead of freeholds complicate the process, hence it is in the interest of the 
leaseholder to pursue enfranchisement. 

      4.41. (1) A minimum of 200 years feels appropriate as financial institutions currently look     
to a minimum of 75 to 80 years as security for purposes of mortgage finance. 

      4.41. (2) Difficult. However, suggest deterioration of the building to point where it is no 
longer habitable and in need of complete renovation / refurbishment. Compensation should 
allow for a ‘well maintained allowance’ in appropriate cases. 

Q3, 4.46. (1) and (2). Neither seem appropriate if a lease term extension is adopted at a 
nominal ground rent. 

      4.48. Yes, absolutely. 

Q4, 4.52. (1) Agreed. 

       4.52. (2) Not if it is an excuse to vary the terms of the lease including payment of 
additional premiums, ground rent etc. For example, a front patio with exclusive use by the 
lessee may not be specifically demised, perhaps due to an oversight at contract stage. 
Given the landlord historically has acquiesced in the situation and also doesn’t maintain the 
areas it would be wrong to allow it to become a ransom issue. 

       4.52. (3) Agreed. 

Q5, 4.54. (1) and (2) Agreed. 

Q6, 4.91. Agreed, subject to acceptability of prescribed list, and that any modernisation is     
not detrimental, as far as lessee is concerned, to the terms of the existing lease. 

       4.92. Enhanced transparency in relation to any service / maintenance charge payable. 
To ensure monies are being spent economically, effectively and efficiently; and that any 
financial surpluses are accounted for and carried over to defray future expenditure and not 
pocketed. 



2 | P a g e  
 

Q6. Cont. 4.93. No Comment. 

Q7, 4.98. Yes, landlords can currently string matters along to suite, and also ask for 
excessive consideration for a deal. Further they have the opportunity to add in additional 
lease terms favourable to them under the guise of modernisation. 

       4.99. A statutory oversight mechanism via referral to an independent third party should 
ensure any negotiated lease is compliant with legislative norms. 

Q8, 4.101. We have not engaged with this process. However, it has been a concern from the 
outset of our endeavours that any lease extension might be used as trojan horse to 
introduce new terms favourable to the landlord under the pretext of updating an antiquated 
lease thus making it more suitable for the present day. 

       4.102. Probably not as it would provide opportunity for unscrupulous lawyers and 
landlords. Would a Court look at all the lease clauses or only key ones? The devil is in the 
detail. 

Q9, 4.103 In terms of simplicity and continuity one could for see an increase, but in the end 
there is no substitute for outright ownership. 

Q10, 4.104. (1) It would help existing lessees and in particular enhance the value of their 
homes. 

        4.104. (2) Hopefully the market would respond positively if the concept of a wasting 
asset is tackled by an extensive addition to the lease term. 

Q11, 4.105. (1) In our case the ground rent is £25p.a. fixed for the term. Option 1 is 
appropriate in our situation as the sum is small enough not to be detrimental. 

         4.105. (2) Do not think this is applicable. 

Q12, 4.106. (1) Likely as landlords probably reluctant to give up control, and could offer 
alternative of extended lease to frustrate proceedings toward enfranchisement. 

         4.106. (2) Yes, if they want to introduce new terms. 

          4.106. (3) From a landlord’s standpoint this is what you would want to do – milk the   
asset as best you can. If going for a lease extension this will likely be your one opportunity. 

          4.107. (1) Yes, this would help, but it should be viewed against the nature of the 
original lease. You don’t want amend or add terms that skew matters in the landlord’s favour 
especially if you have a benign lease to start with. 

          4.107. (2) Yes, it should. 

          4.107. (3) Yes, it should.  

          4.108. In terms of simplicity and continuity one could foresee an increase, but in the 
end there is no substitution for outright ownership. 

Q13, 5.30. (1) (a) Yes, there are often areas that lessees have exclusive use of that may not 
be demised. 

           5.30. (2) (b) Yes. 

Q14. This is a difficult issue. In theory the price paid for enfranchisement should enable any 
residual mortgage to be paid off particularly if the lessees paid a purchase premium at the 
start of the term. However, what if the leases comprising say an estate have been used as    
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Q14. Cont.  collateral toward schemes elsewhere by the landlord such borrowings could 
exceed the enfranchisement payment surely in such a case it would be immoral that 
enfranchisers would have to make up any shortfall. 

Q15. There may be rights / obligations in the freehold that should properly transfer to the 
new owners but, they need to be legitimate and historic, not made on the hoof by the 
landlord to 3 
self-serve. In this context a prescribed list would indeed be helpful. 

Q16. 5.56. This is agreed, subject to permanent, unfettered rights of access and parking, 
24/7 and 365 days of the year. Where access is through retained land and it is not adopted 
Highway it is essential that access, parking etc is not denied to owners / occupiers, visitors, 
servants and agents. We have experienced refusal of access for supermarket home delivery 
vehicles and independent gas suppliers, simply because the landlord feels sufficiently 
empowered to do so in what is regarded as their fiefdom. This regardless of the lease 
conditions. 

Q18. Where these reasonable, yes. They, however, should not allow the landlord to hold 
enfranchisers to ransom over retained land issues or terms that can be used to extract 
money unreasonably. 

Q21, 6.67. (1) No objection. 

         6.67. (2) Commonhold arrangements could apply. 

Q22, 6.79. Agree. 

Q25, 6.96. Agree. 

         6.97. Doesn’t Commonhold cover these issues already? 

 Q26, 6.103. Agree. 

          6.104. Agree, save that any sharing arrangements with landlord or other third parties 
are fair and reasonable, and based on nature and extent of user. 

Q27, 6.107. Agree, subject to comments in response to Q14. 

Q28, 6.117. Agree. Tribunal if necessary. 

         6.118. Agree. 

Q29, 6.124. Agree, subject to comments in response to Q16. 

Q30, 6.127. Agree, subject to comments in response to Q18. 

Q31, 6.132. Agree.  This could be useful to prevent landlord saddling enfranchisers with u/s 
land or problem areas, but within the context of sensible boundary demarcation i.e. you do 
not want the landlord to be left with isolated pockets of ownership not contiguous with their 
retained land. 

Q32. 3 years would be preferable, subject to a simple majority of leaseholders being willing 
to participate. 

Q34. Are these issues already addressed under Commonhold? Why not harmonise. 

        6.157. Agree. 
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Q38, 8.57. ‘Residential Unit’, agreed provided it is absolutely clear it covers bungalows, 
chalet style bungalows, etc. the word bungalow is not mentioned yet they comprise a     
Q38, 8.57. Cont. reasonable proportion of the UK housing stock. The concept of a 
‘Residential Unit’ does need to be especially water tight since lawyers have managed to 
exploit seemingly straight forward definitions such as ‘what is a dwelling’ on behalf of 
landlords since the inception of the 1967 Act. 

Q39, 8.67. Agree. 

Q41. Agree. 

Q42. Perhaps 12 months to avoid nuisance claims. 

Q48, 8.142. Broadly yes, provided not used by landlord to frustrate a collective 
enfranchisement by retaining a one third ownership. 

Q49, 8.144. Agree. (Does it tie in with Commonhold?). 

Q54, 8.157. Agree. 

Q59, 8.194. From experience (3) and (5). 



From: 
Sent: 13 November 2018 22:35 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold Reforms 

Good evening, 

I would like to share my story regarding the trap that I have encountered with my leasehold house. 

My lease has a 25 year ground rent increase clause, in which the calculation was based on the rates 
system which was abolished leaving no upper limit to the amount that the leaseholder could charge 
me and to fight at a tribunal paying his fees was an impossible situation to be in as it would have 
cost me as much to agree the increase for a good few years rent as the legal fees so I had no choice 
and was forced into agreeing the rental increase from £50 per year to £1020 on a property worth 
£125,000 at the time (I had to pay for representation as I had been asked to use a tribunal). 

The lease has under 72 years left and to extend it is complicated by a calculation which has no 
proper upper limit in place and adds the marriage value which has made the house unsalable (on the 
market for 10 months in a very popular village location) and once you’ve started the legal process 
you’re entitled to pay the landlords fees making it an impossible situation to be in financially.  The 
landlord here has told me he will fight me to the end if I want to buy the freehold.  It’s just not a fair 
process as I bought this house twenty years ago, I shouldn’t have to pay a huge sum to be able to 
move house which I don’t know whether I can afford.  I am stuck in a house that I can’t work in due 
to clauses in the lease, can’t sell and a landlord that has made it clear that he will make it cost as 
much as possible in a monetary value and legal fees for me to do anything about it which I just can’t 
afford. 

It’s so corrupt, even the people who commissioned my valuation at the time I found out had just 
registered a company investing in freeholds and they are members of the RICS society.  Investors are 
cashing in on a loophole in the law which targets the status of thousands of innocent homeowners.  

I am wholly behind the proposals to limit the amount that leaseholders can charge on extending 
leases (by introducing peppercorn rents on all leases, abolishing the marriage value) and on buying 
freeholds on houses and also wholly behind landlords having to incur their own legal fees to 
encourage a fair process, I also think that the amount should be decided by a process that people 
can afford so any legal fees are set to a minimal or fixed amount to make the process fair. 

I approached the RICS and my local MP 3.5 years ago discussing the position I am in and the RICS 
said it was an impossible situation as did my MP.  If this government is as keen as it says it is to have 
people owning their own homes then this has to be fixed.  I would also encourage that any increases 
in ground rent that have been paid to landlords in the last decade because of this loophole in the 
law are repaid to the lessee to discourage foul play in future. 

I really do hope that someone will do something and soon as I feel utterly stuck. 

Kind regards, 
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GLOSSARY OF TERMS 
 
 
 
 
 
 
 
ACM Aluminium Composite Material 
  
ARMA Association of Residential Managing Agents 
  

ARMA~Q 
Association of Residential Managing Agents – Quality – 
a self-regulatory regime for managing agents who are 
members of ARMA 

  

CBG 
Consensus Business Group – a group of companies, 
part of which focuses on the acquisition and long-term 
ownership and/or management of residential ground 
rents throughout England and Wales 

  

E&M 
Is the asset management operation in CBG responsible 
for managing its and 3rd parties freehold ground rent 
portfolios 

  
FTT First Tier Tribunal (Property Chamber) 
  
GDPR General Data Protection Regulation 
  
Owner Occupier Leaseholders Individuals who hold their leases and occupy them as 

their home 
  

RMC 
Residents Management Company – the company 
responsible for management under the leases 
controlled by the leaseholders 

  

RPI Retail Price Index as published by the UK Government 
Office for National Statistics 

  

RTM 
Right to Manage – the existing right of leaseholders to 
acquire the right to manage their development as set 
out in their leases, in accordance with criteria set by 
legislation  

  

RTM company The company set up by leaseholders to acquire the 
RTM 

  

The sector code of practice The code of practice being assembled by the leading 
institutional freeholders 

  
The RICS The Royal Institute of Chartered Surveyors 
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1. OVERVEW 
 

We accept that there are issues within the leasehold framework which should be 
addressed. We consider these can be resolved by amending existing legislation and 
introducing a mandatory code of conduct for all freeholders and asset managers. Set 
out in this document are CBG’s suggestions as to what can be done to improve the 
existing framework.  
 
We are concerned that the changes proposed by the sector’s critics and the Law 
Commission are disproportionate, unnecessary and may result in unintended 
detrimental consequences to the entire property market and associated investors 
including pension funds and other institutional investors. We would therefore urge the 
careful consideration of such consequences before making any changes. 

 
 

2. ABOUT CBG 
 

CBG is a group of companies focusing on the acquisition and long-term ownership or 
management of residential ground rents throughout England and Wales. CBG owns 
the freeholds of c.239,000 residential units and manages a further 122,000 units on 
behalf of institutional freeholders. 
 
CBG commenced its residential investment business in 1995 and is one of the largest 
residential ground rent operators in the sector. It employs 200 staff many of whom have 
worked within the group since joining as graduates. All staff benefit from inhouse and 
external professional training funded by the Group. Many of the professionals 
employed  are alumni of this training scheme and others have gone on to successful 
careers in the UK and throughout the world. The professionals employed include 
eleven qualified accountants, seven lawyers, three chartered surveyors, along with 
numerous IT software, conveyancing and insurance professionals 
 
E&M, a specialist asset manager, is a member of the Group and manages all the 
property owned by the Group as its agent. E&M also manages properties for other third-
party institutional property owners. E&M does not act as a property manager, avoiding 
any risk of conflicts of interest by retaining independent oversight of the property 
managers appointed to manage its client’s properties. 
 
Most of the portfolios owned by CBG are financed through long-term debt, provided by 
pension funds. Pension funds value the long-term nature of the rental streams as they 
provide an ideal match against future RPI linked liabilities to their existing and deferred 
pensioners. 
 
As is to be expected, CBG’s lenders past and present, place great emphasis on social 
responsibility and treating leaseholders fairly. This is an integral part of our staff 
management training programme. A high standard of service for our leaseholders also 
makes sound business sense as it minimises management time spent on dealing with 
complaints and therefore the cost incurred. 
 
Most of the facility documents to which CBG freeholders are subject enable lenders to 
make regular audits of our operating procedures and processes, which they regularly 
avail themselves of, ensuring accountability. 
 
We have provided an analysis of the volume of interactions with leaseholders together 
with E&M’s complaints log in Appendix 1. This illustrates that the number of complaints 
in relation to the number of units managed and the level of leaseholder interactions is 
very low. In the interest of clarity, where a leaseholder contacts us and we immediately 
agree with their position, the issue is addressed in real time and not logged as a 
complaint. 
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3. GOVERNMENT AND INTEREST GROUP CONCERNS THAT HAVE LED TO 
THE PROPOSED LEGISLATIVE FOCUS ON THE SECTOR 

 
We set out what we believe are the concerns that have led to the proposed legislative 
focus on the sector. We believe there is a perception that there are widespread 
systematic abuses and ‘unfair practices’ which have been occurring over many years 
affecting most leaseholders and therefore a complete overhaul of the entire leasehold 
legislation is required. 
 
We recognise there are instances where some  freeholders may have, through either 
mis-management or unethical practices, disadvantaged leaseholders. However, these 
practices are not widespread among professional institutional investors. Indeed, we 
condemn such practices. The current legal framework comprised of both statute and 
common law built up over many years already provides significant protections for 
leaseholders.  
 
We believe that a strong regulatory function that better enforces leaseholders’  rights 
under existing legislation is a more appropriate and proportionate way to eradicate 
malpractice across the sector than radical and extensive reform to the existing 
legislative regime which may cause further confusion, cost and unintended 
consequences for all involved, including home owners. 

 
The key issues we have identified as the driving force for reform together with our 
responses are as follows; 
 
 

a. The unnecessary use of leasehold in the development and sale of houses. 
 

Houses are defined as single occupancy dwellings, as opposed to multiple 
occupancy dwellings such as flats and maisonettes. 
 

  CBG position: 
 
We agree that leasehold should not be used for the development of new 
houses. 
 
 

b. The inclusion of onerous rent review terms in leases 
 

Onerous reviews are generally perceived to comprise rents that double every 
10 or 15 years. These equate to an annual RPI uplift of 7.2% and 4.7% 
respectively. We agree that 10-year doubling review terms is high in the context 
of the current low inflation environment that has prevailed throughout the last 
decade. We agree that 10-year doubling review terms have proven to be 
onerous to owner occupier leaseholders and are committed to varying them to 
RPI.  
 
However, in respect of 15-year doublers, whilst the annual uplift is higher than 
current inflation, it is not in the context of long-term historical inflation, see the 
table below which is based on statistics obtained from the Office of National 
Statistics. However, we are prepared to consider varying such leases to RPI 
review terms. 
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Years to 31/12/17 Compound increase 
60 5.5% 
50 6.0% 
40 3.6% 
20 3.1% 
15 3.3% 

 
 
 
In Appendix 2 we set out the review clauses by category in our owned portfolio.  
 
CBG has acquired 3,997 leases (held by owner occupiers and buy to let 
investors) which were originally drafted with 10-year doubling review clauses. 
As at 12 September 2018 39% of these have been or are in the process of 
being varied to RPI. As can be seen from the figures set out in Appendix 2, the 
number of 10-year doubling rent review leases acquired comprises a small 
proportion of our estate at 1.4% by units and 2.8% by rent.  
 
We have participated in a survey responded to by leading ground rent investors 
which concludes that there are only around 12,000 10-year doubling leases 
across the entire sector. This is to be contrasted with the unsubstantiated and 
sensationalist figures of 100,000 or more which have appeared in the media. 
We recognise that there is no way of establishing the exact numbers unless all 
developers are asked and are prepared to provide this information. However, 
we firmly believe that the 12,000 figure is far closer to the true figure. 
 
Whatever the number we do recognise that 10-year doubling review clauses 
can result in hardship owner occupier leaseholders (we believe that 
professional buy to let owners constitute 50% of the leaseholders). We are 
prepared to vary leases which are covered by developer compensation 
schemes and held by secondary owner occupier leaseholders as at the date 
of creating the compensation scheme, to RPI review clauses. For the very 
small number of leaseholders who purchased from developers who have not 
established a compensation scheme we are prepared to vary their leases to 
RPI review clauses.  
 
We have informed all leaseholders who we believe qualify under a developer 
scheme that they can apply directly to the developer and remind them of this 
option in our subsequent communications. We are in the process of notifying 
owner occupier leaseholders who do not qualify under a developer scheme 
that we are willing to vary the review terms of their leases to RPI.  
  
CBG position 
 
We are prepared to vary the leases as outlined above and have already varied 
a substantial number. We fully support the position that such leases should not 
be created in the future. 
 
 

c. Future ground rents should be set at a peppercorn 
 

Government is proposing that future ground rents should be set at a 
peppercorn. A peppercorn is defined as effectively being nil value, although we 
understand that this may not be Government’s understanding or use of the 
term. 
 
If  ground rent is set at zero, freeholds will be of no interest to investors as there 
will be no investment  value and developers existing business models will have 
to be adjusted potentially leading to higher prices paid by home buyers. 
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Institutional investment in freeholds benefits society through providing an 
investment product for pension funds and other long-term investors to acquire 
or lend against. Pension funds are attracted to freeholds as an asset class 
because the income over the long term (which is a good proxy for inflation) 
matches their future liabilities to pensioners and future pensioners. 
 
In the absence of institutional investment, professional freeholders will no 
longer purchase freeholds, and the many duties and obligations borne by them 
and outlined throughout this document will not be undertaken for the benefit of 
leaseholders. 
 
 
CBG position 
 
Most existing ground rents are not a significant sum when viewed against the 
values of the properties, therefore the proposal is disproportionate and 
unnecessary. 
 
If Government remains intent on imposing a limitation on ground rents, then it 
must be at a value that makes it worthwhile for institutional investors to make 
an adequate return after paying for the asset management of the property. 
 
Ground rent and review clauses that may be sufficient to retain institutional 
investment in the asset class could be as follows; 
 

i. Ground rents at the commencement of the lease be set at the higher 
of £250 or 0.15% of the value of the unit 

ii. Rent reviews be conducted at 5 year or 10-year intervals by the 
increase in RPI upwards only 

 
 

d. Tenants receive nothing in return for the ground rent they pay 
 

CBG position 
 
We believe there is a fundamental misunderstanding of the role of the 
professional freeholder. The ground rent is a contractual sum payable to the 
freeholder who has invested in purchasing the land and there are associated 
risks with that investment. We have set out elsewhere within this document (in 
particular section 8 below) the benefits provided by the freeholder to 
leaseholders. Case studies are provided in Appendix 3 which provide 
examples of how we operate. 
 
 

e. Freeholders claim excessive compensation in enfranchisement claims 
 

It is important to remember that the premium payable to the freeholder on 
enfranchisement is to compensate for the loss of an asset it has purchased. 
The premium is calculated to take this into account using a formula set by 
legislation and if there is a dispute this can be determined by the FTT. 
Therefore, although some freeholders might seek excessive premiums, there 
are already comprehensive legislative protections in place for the leaseholder 
and the FTT can determine the premium in absence of an agreement. 
 
If Government was to legislate to reduce the compensation payable to the 
freeholder, this is likely to have serious repercussions for freeholders and the 
institutions which have invested in them or have advanced long-term loans 
secured on the freehold. 
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CBG position 
 
Whilst we have no issue increasing the efficiency of the current system for 
enfranchisement (where careful research establishes that such inefficiencies 
exist) it would be wrong to arbitrarily reduce the premium payable as it would 
be inequitable to freeholders and their lenders. And may have 
disadvantageous implications for those investors’ pensioners and savers who 
stand behind such lenders 
 
 

f. High administration charges 
 

The sector’s critics claim that administration charges are in many cases 
unnecessary and exploitative. 
 
The perception that the activities at the root of the charges are unnecessary 
arises due to a lack of understanding about the tasks performed by the 
freeholder.  
 
Other professional freeholders should, like us, have an accurate database of 
leaseholders (including sub-tenants) to facilitate effective and efficient 
communication with them on matters relating to the operation of their estate 
(including health and safety). We are also able to supply accurate information 
to assist local authorities and the police who frequently contact us with urgent 
enquiries. This requires processes and technology to obtain, store and process 
data in line with GDPR and other data protection legislation.  These 
responsibilities  come at a cost. 
 
We ensure that leaseholders can communicate with us directly to assist them 
with any issues that may arise. We also ensure that leaseholders adhere to 
their responsibilities under their leases which have been put in place by the 
original developers for the benefit of all residents. Leaseholders should of 
course have been informed of these terms prior to their purchase through a 
review of their leases, usually by their conveyancer. Typical lease terms will 
regulate how multi-occupancy communities work effectively socially and how 
the estate should be maintained. See case studies in Appendix 3 which provide 
examples in this regard. 
 
We are also required to respond to enquiries from prospective purchasers and 
sellers and play an important role in the efficiency of the overall conveyancing 
process. 
 
Our administrative charges relate to the performance of our duties in such 
matters. Nonetheless, we are committed to lowering fees and improving 
service levels by investing in technology. 
 
CBG position 
 
The administration charges cover functions the freeholder is required to 
perform and are not unreasonable in the context of the cost to provide them.  
If there is any dispute about the charge it can be referred to the FTT. Therefore, 
although some freeholders might seek excessive administration charges, there 
are already comprehensive legislative protections in place for the leaseholder. 
We would support further reassurance for leaseholders through the 
introduction of a mandatory code of conduct for all freeholders and asset 
managers requiring their practices and fees to be reasonable. 
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g. High service charges and poor value property management 

 
We note the concern that service charges are unnecessarily high. It is 
important to highlight that leaseholders do have the ability to challenge service 
charges by making an application to the FTT and therefore protections exist. 
 
Under the leases the freeholder often, but not always, has responsibility for 
management. CBG subcontracts this responsibility to a panel of experienced 
and accredited professional property managers. Our in-house team of property 
professionals monitor the performance of those property managers to ensure 
that the work is undertaken efficiently and at reasonable cost. If we become 
dissatisfied with the standards of property management or the leaseholders 
lose confidence in the appointed manager, we can and frequently do meet with 
them to resolve these potential issues or terminate their appointment and hire 
new managers in consultation with the leaseholders if necessary. Property 
managers are aware of this which motivates them to provide the best possible 
management service. 
 
Often tension exists within multi-occupied dwellings between leaseholders who 
have different expectations of the level of services required from the property 
manager and the associated costs. Some prefer a light touch because they 
wish to save costs and see no point in spending on long term maintenance. 
Others have a longer-term interest (including the preservation of the value of 
their flat) and expect a higher standard of service and proper maintenance of, 
and investment in, the estate. It is the responsibility of the freeholder (where it 
has the obligation to appoint the manager) to balance the competing interests 
and expectations whilst ensuring the proper maintenance of the development 
and the health and safety of residents. 
 
There is an existing safety net for leaseholders who may be burdened by an 
unscrupulous or incompetent property manager. Leaseholders can take over 
the management obligations in the lease and appoint their own property 
manager, replacing the freeholder’s appointed property manager or an 
independent management company which is party to the lease. This is 
achieved by bringing an RTM application on a no-fault basis, if more than 50% 
of leaseholders vote to do so and other qualifying criteria are met. In addition, 
leaseholders individually or in a group have the right to make an application to 
the FTT on several fault-based grounds including where they believe that the 
freeholder is in breach of an obligation owed to the leaseholder under the terms 
of the lease in the management of the property. The grounds are: 
 

i. The landlord is in breach of its responsibilities as set out in the lease 
in the management of the building; 

ii. The landlord has demanded unreasonable service charges; 
iii. The landlord has failed to comply with a relevant approved code of 

management; 
iv. The landlord has proposed or charged unreasonable or varied 

administration charges; and 
v. Any other circumstances exist which make it just and convenient for 

an order to be made in all the circumstances.  
 

As highlighted above there are already comprehensive legislative protections 
in place for the leaseholder and we would support further reassurance through 
the introduction of a mandatory code of conduct for all freeholders and asset 
managers requiring practices to be reasonable. 
 
The focus on a “leasehold scandal” implies that standards are worsening when 
in fact the standards and professionalism of freehold management and 
property management has improved significantly over recent years, largely 
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driven by Institutional investment and the work of ARMA and RICS. Residing 
in a flat or communal living requires residents to abide by a set of rules to allow 
a block to be managed smoothly and safely in the interest of all leaseholders. 
This fundamental principle exists regardless of the ownership and 
management structure whether that is freehold, commonhold, RTM or RMC. 
 
CBG position 
 
There are already comprehensive legislative protections in place to safeguard 
leaseholders against poor or unscrupulous management practices. Further we 
understand these concerns are being addressed following MHCLG’s call for 
evidence for ‘protecting consumers in the letting and managing agent market’ 
which we welcome.  
 
In addition, to ensure high standards, a sector code of conduct (which is being 
drawn up) should be mandatory for all freeholders and not just the institutional 
freeholders who are already committed to it. 
 
 
 

h. Inadequate Freeholder actions following the Grenfell Tower disaster  
 

There has been media and parliamentary criticism of what has been perceived 
as a poor response to the tragedy by private sector freeholders. 
 
In fact, following the disaster, CBG immediately set up a professional task force 
with the objective of identifying those blocks within its portfolio where ACM 
cladding had been used. Our professional team are overseeing property 
managers (including directly contacting RMC’s or RTM’s – which can 
sometimes prove to be problematic as many do not believe themselves to be 
answerable to the freeholder in any way) to identify affected developments and 
to set up procedures to minimise short term risks to residents. CBG is co-
operating in establishing courses of action to rectify the problem. 
 
In January 2018 the author sought and was granted a meeting with the then 
Minister of State for Housing, the Right Honourable Dominic Raab MP during 
which the actions being taken by CBG were explained and proposals to 
minimise the cost borne by leaseholders were put forward. We subsequently 
entered into correspondence with the Ministry. 
 
Regrettably our proposal was rejected by Government. 
 
One of the main arguments put forward is that the cost of replacing cladding is 
not being borne by freeholders as owners of the buildings and this was put 
forward as an example of how the leasehold system was ‘broken’.  
 
This criticism is unfounded for the following reasons 
 

i. The overwhelming economic interest in the developments is held by 
the leaseholders who have long leases on their units. It is therefore 
reasonable that leaseholders rather than the freeholder should pay for 
the remediation works. 

ii. The price paid by the freeholder when acquiring the freehold was 
based on a flow of rent over many years in accordance with leases 
which provide that the costs of maintenance and repair (such as 
replacing ACM cladding) are borne by leaseholders. Costs which were 
a consequence of a failure of regulation over which freeholders had no 
control was not factored in. However, where the lease does not provide 
that leaseholders should pay any such unforeseen costs the CBG 
freeholder does so, see case study g). 
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CBG position 
 
We do not agree that CBG’s reaction (and from our knowledge that of other 
institutional freeholders) was inadequate and consider that we have acted as 
a responsible freeholder.  
 
 

 
 

i. Limited Regulation of managing agents and property managers 
 
The property management sector has been criticised for giving consumers little 
control over the services they receive, limiting ability to challenge managers 
when services are not of the quality that they expect or deserve and subjecting 
them to exploitation and exorbitant charges. 
 
To improve consumer confidence, we believe there is scope within the property 
management sector for professional standards to be improved by uniformly 
regulating its members and raising standards to protect and safeguard the 
interests of property owners and leaseholders. Membership of the RICS offers 
worldwide property professional recognition supported by a structured 
regulatory framework codes of practice and conduct by which all individual 
practitioners and firms must operate. We consider that non-RICS managing 
agents should be required either to seek membership of the RICS or belong to 
ARMA/ARMA~Q which should follow suit to create an industry level playing 
field where membership necessitates minimum entry levels of education, 
qualifications, training and competency, where all members are subject to an 
annual audit in respect of operating procedures and client money protections.  
 
Professional  property managers are supportive of an industry wide increase 
in the regulation of agents as well as the professional and ethical standards 
under which they are required to operate. They are often self-motivated to 
become affiliated to an accredited body which most of the firms on our panel 
of approved property managers are. On the occasions where we acquire 
freeholds that already have a managing agent in place who is unaccredited but 
where leaseholders are happy with the service provided, we encourage these 
firms to join and closely monitor the standards of service and customer 
satisfaction. 
 
We believe that RTM’s or RMC’s who do not appoint a professional property 
manager, particularly in respect of a large development, ought to have similar 
training and skills to ensure a high quality of standard of property management.  
 
 
CBG position 
 
We support the regulation of property managers and consider this can be 
achieved by a combination of mandatory membership of a regulatory body, a 
requirement to have a licence from the regulatory body and proper 
enforcement of malpractice by way of sanctions and disciplinary action such 
as fines and suspensions as with the regulatory role carried out by the 
Solicitors Regulation Authority, RICS or the General Medical Council  
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j. Long residential leases being deemed assured tenancies under the Housing 
Act 1988 where ground rents exceed £1,000 per year in Greater London and 
£250 per year elsewhere in England resulting in landlords being able to obtain 
a Ground 8 possession order in the event of non-payment of rent  
 
 
Sector critics say that the Housing Act 1988 needs to be changed so that 
leaseholders are exempt from Ground 8 possession orders which were 
originally intended to ensure assured tenants did not build up rent arrears. The 
unintended consequence of inflation since 1988 has resulted in some long 
leases being classed as assured tenancies. This allows a freeholder to seek to 
end a tenancy under the Housing Act 1988 under mandatory grounds which 
means that the Court has no discretion but to make a possession order in the 
event there is a certain level of arrears.   
 
As an institutional freeholder and asset manager committed to best practice 
we have never sought to take advantage of this loophole. In fact, when 
requested, we have often worked with leaseholders to agree to vary their 
leases to prevent this from occurring.  
 
This loophole can and should be closed, perhaps by the simple expedient of 
increasing the rental threshold by inflation since 1988. 
 
CBG position 
 
We are in favour of requiring the sector to comply with our practice of not 
utilising this loophole and of it being closed by legislation and in the meantime 
being banned by the sector code of practice. 
 
 

k. Freeholders should not have the right to forfeit leases 
 

Some critics hold the view that freeholders should not have the ability to forfeit 
leases in any circumstances. 
 
It is rare for CBG to resort to this action and, as far as we are aware, our 
experience accords with that of other institutional freeholders. 
 
Examples where seeking to forfeit leases is appropriate are as follows; 
 

i. When large service charge arrears could lead to a lack of funds for 
maintenance of the estate and the only alternative is to seek additional 
funding from other leaseholders 

ii. Where significant levels of ground rent arrears have built up 
iii. Where significant breaches of lease terms could damage the integrity 

of the building or other leaseholders’ quiet enjoyment of their property 
iv. Where leaseholders cannot be traced and therefore ground rent and 

service charges are not being paid (the surplus proceeds after paying 
arrears we ringfence for a reasonable period). 

 
Invariably the freeholder’s ability to forfeit is enough to encourage leaseholders 
to remedy the significant breaches in i) to iii) above, see case study h). 
 
CBG position 
 
The right of the freeholder to forfeit the lease in the event of a leaseholder not 
complying with the terms of their lease is exercised responsibly and as a 
remedy of last resort. 
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Without this right most, other leaseholders who are complying with their leases 
might be disadvantaged. 
 
We believe that the exercise of the right to forfeit a lease should be regulated 
by the code of conduct being prepared. 

 
 

l. Freeholders who block attempts by leaseholders to exercise RTM 
 

Critics say that freeholders unfairly block leaseholders’ attempts to acquire the 
RTM. The language used, including ‘abuse of process’ in our view distorts the 
position.   
 
It is in a freeholder’s interest for a development to be managed by a reputable 
property manager to protect its long-term interest. Notwithstanding this, when 
served with an RTM claim our professional team deals with it in line with 
legislation and seeks to ensure that a smooth handover occurs. There are often 
good reasons why a freeholder may challenge RTM claims (see case study e). 
Examples of such reasons are as follows: 
 
(i) An RTM company is required to serve a notice inviting the participation 

of all leaseholders who are not members, or who have not agreed to 
become members of the RTM company. Freeholders may question 
whether this requirement has been complied with and, where it has not 
been, to challenge the process on that basis. This is to ensure the 
process is fair and that any leaseholders who have been excluded by 
those driving the RTM claim can be involved in the process, see case 
study r).  

(ii) Participating leaseholders must set up an RTM company using 
prescribed Articles of Association. Another area which might be 
challenged by freeholders is the proper constitution of the RTM 
company to ensure it is properly set up.  

(iii) Freeholders will sometimes challenge an RTM claim if the legislative 
timescales set are incorrect. For example, an RTM claim must allow 
enough time to provide for the transfer of all management information 
from the freeholder and/or their appointed property manager to the 
RTM company.  If a shorter timescale is demanded and a freeholder 
does not challenge this, it significantly decreases the chances of a 
smooth handover of management. 

(iv) An RTM claim may be challenged in relation to whether the building 
which is subject to the claim notice is structurally detached or not. This 
is very important in those cases where facilities and utilities are shared. 
It is essential to ensure that shared applications are dealt with properly 
to ensure continuity of service and avoidance of future disputes. 
Current legislation rightly recognises that in such instances allowing 
part of a shared estate to go RTM is likely to result in long-term 
management problems for leaseholders. 

 
CBG position 
 
Freeholders should not abuse the process to prevent RTM applications. 
However, there are often very good reasons why some applications are 
opposed. It is important that leaseholders (including those who would be 
directors of RTM companies) who wish to bring an RTM claim properly 
understand the responsibilities that they will be assuming, and the 
consequences should they fail to fulfil these.  
 
We consider that the sector code of practice should require freeholders to not 
abuse the process for frivolous or self-serving reasons, with the priority being 
that the property is properly managed by whoever is responsible. 
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m. Freeholders benefit from insurance commissions 
 

Sector critics consider that freeholders charge unreasonable insurance 
commission to the detriment of leaseholders. 
 
It is correct that insurance commissions are earned by freeholders. CBG earns 
reasonable commissions for administering the insurance program, which 
involves tasks such as sourcing the insurance, ensuring that all property we 
are responsible for insuring is covered, arranging periodic valuations, receiving 
and processing claims, analysing claims histories of individual properties to 
enable liaison and better risk management with property managers of 
developments with high levels of claims on maintenance issues, liaison with 
insurers and obtaining competitive quotes. 
 
We consider that policies we arrange cover the risks appropriately and are 
superior to those generally available on the market. 
 
Insurers can give us good rates because they save marketing costs in seeking 
quotes on a retail basis. 
 
When leaseholders obtain alternative insurance quotes we generally find that 
the cover is far less comprehensive than the policy we have arranged, or the 
insurers have not been informed of the claims history or the level of cover does 
not cover the rebuild value. 
  
CBG, through E&M’s highly qualified insurance team provides a valuable 
service to leaseholders, see case study b). 

 
 
 

4. GOVERNMENT PROPOSALS 
 

We are following the various proposals for reform across the leasehold sector, 
attending stakeholder meetings at the Law Commission and responding to 
consultations and calls for evidence based on our extensive experience in the sector. 
We are wary about changes being made to legislation which may result in unintended 
and harmful consequences for the leasehold sector. 
 
We understand that the Government’s priority areas of reform are Commonhold, 
Enfranchisement and Regulation of Managing Agents.  

 
To date we are aware of consultations and calls for evidence in respect of the following 
areas of proposed reform: 

 
a. MHCLG - Tackling unfair practices in the leasehold market  
b. MHCLG - Recognising residents’ associations and their power to request 

information about tenants: consultation  
c. MHCLG - Protecting consumers in the letting and managing agent market: call for 

evidence  
d. MHCLG - Improving the home buying and selling process: call for evidence 
e. MHCLG - Strengthening consumer redress in the housing market: consultation 
f. Law Commission - Commonhold: call for evidence 
g. MHCLG - Overcoming the barriers to longer tenancies in the private rented sector: 

consultation  
 

We are also aware that the following proposed consultations are due to be issued. 
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h. MHCLG - Consultation on banning new leasehold houses and restricting future 
ground rent (expected imminently) 

i. Law Commission - Consultation on new enfranchisement regime for houses and 
flats (expected in September 2018) 

j. Law Commission - Consultation on commonhold as alternative to leasehold 
(expected in October 2018) 

k. Law Commission - Consultation on the review of RTM legislation (expected by the 
end of 2018) 

 
We welcome the interest from Government in the sector and intend to work with all 
stakeholders in a constructive debate, both to identify areas where change may be 
beneficial, but also to highlight any areas where the proposals in practice will be 
unsound and could operate to the detriment of leaseholders and other stakeholders. 

 
 
 

5. ASSESSMENT OF THE LEASEHOLD MARKET 
 

The number of leaseholds in England and Wales is estimated at approximately 4.2 
million and the majority comprise multiple occupied dwellings rather than houses. Most 
leasehold houses are believed to have been constructed many years ago and are 
subject to very long (999 year) leases. 
 
Most freeholds owned by CBG and other institutional operators are financed through 
long-term loans from pension funds, investment funds in which units are held directly 
by individuals as part of their personal pension/savings plans, securitised bonds or 
university endowment programmes and other charities. It follows that any legislation 
which reduces or eliminates ground rent on existing leaseholds or undermines the 
sector generally will have a detrimental impact on pensioners, savers and charities. 
 

 
 
 

6. LEASEHOLD REFORM 
 

Whilst welcoming the parliamentary and public interest in our sector, the comments set 
out in section 3 above demonstrate that the perceived worst practices within the sector 
are overstated or arise from a misperception as to how the larger institutional operators 
work. However, they are nonetheless being taken seriously and where necessary 
addressed. 
 
Professional investors are not complacent and have undertaken a review of their 
operating practices and are prepared to amend them where necessary. Please see 
section 10 below. 
 
Whilst we fully expect that Government will carefully take into consideration all 
submissions made to its consultations and calls for evidence, we consider that it should 
also await the publication of the sector’s code of practice before drawing up any 
legislative programme as we believe this will address most of the concerns in a 
straightforward and effective manner. 
 
We believe the code of practice should be mandatory for all freeholders. This will not 
only ensure a level playing field for the institutional freeholders who are participating in 
drawing up the code but will also ensure that leaseholders are protected from the 
actions of smaller or rogue freeholders who are more likely to be the source of poor 
practices. 
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We are aware of the timetable that the Government has set for legislation, and it is the 
sector’s intention that the Code of Practice will be published such that it does not delay 
the timetable. 

 
 
 

7. PROBLEMS WITH COMMONHOLD AND RIGHT TO MANAGE 
 

Commonhold operate in several foreign jurisdictions. However, it is not the panacea for 
the perceived problems of the leasehold system of ownership and has problems of its 
own inherent in its structure. 
 
Whether a leasehold or commonhold system governs the ownership of residential 
property, developments will always require management. This is the common 
denominator of both systems and the area that causes most problems in both. 
 
It is true that under commonhold owner occupiers directly hold their properties and 
control management. However, it is our belief that one of the driving reasons for 
leaseholders to decide on communal living is that they do not wish to concern 
themselves with the burdens of management and maintenance. 
 
In jurisdictions where commonhold prevails we have heard from property professionals 
that a frequent problem is of inter-owner conflict between those taking long and short-
term views.  
 
It is also a problem that owner occupiers who put themselves forward to direct the 
management of their developments are sometimes dominating, with a personal agenda 
to promote, including the minimisation of spend which can and often does have a 
detrimental impact on health and safety and property maintenance. Some individuals 
may have a self-interest in appointing certain contractors, see case study e). 
 
It should be noted, in any event, that leaseholders have the right on a no-fault basis to 
acquire RTM and therefore appoint a manager of their own. 
 
We do on occasion find that leaseholders come to regret their decision to go RTM 
because of inter-leaseholder conflict and/or the realisation that the expected savings 
do not materialise or, when they do, that it results in an unacceptable deterioration in 
standards of service. There have been instances where leaseholders have approached 
us to complain about the service while the property is under the management of an 
RTM company, see case studies c) and d). 
 
Most RTM actions are a result of leaseholder unhappiness with their appointed 
manager. Our internal professional team, which oversees standards of management 
canvas all leaseholder views when we do receive complaints about management 
issues. 
 
In our experience, RMC and RTM companies rarely hold significant assets and on 
occasion become insolvent. When they do, the freeholder will often be required to 
investigate and step-in to ensure that it or another party which has responsibility is 
properly dealing with the management obligations under the lease. At present, across 
the portfolio we manage, we have identified 8 RTM companies and 41 RMC companies 
affecting more than 1,000 leaseholders, which have been dissolved. In such cases 
E&M’s professional team assess the measures needed to be taken to ensure that 
proper management continues for the benefit of the leaseholders and freeholder, see 
case study b).  
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8. MANAGEMENT RESPONSIBILITIES OF THE FREEHOLDER 
 

It is a common misconception that the freeholder does very little in return for the ground 
rent it receives. A consideration was paid by the freeholder to acquire the freehold 
based on the long-term rental cash flow and the sale of this was part of the developer’s 
business model pricing the sale of the individual leases to their customers accordingly. 
However, the role of the freeholder is more complex than that and it also has extensive 
and often onerous responsibilities under the leases that would otherwise have to be 
performed by leaseholders. 
 
Our submissions highlight that the institutional freeholder fulfils an important and 
responsible role. Evidence is provided through case studies in Appendix 3. The identity 
of the developments and leaseholders concerned are confidential due to E&M’s and 
the freeholders’ obligations under Data Protection legislation. 
 
In addition to the individual case studies provided, examples of the activities carried out 
by E&M and the freeholder include: 
 

a. Ensuring proper management and insurance is in place when RMC’s or RTM’s 
are dissolved because of a lack of leaseholders willing to serve as directors, 
see case study b). Directors have significant responsibilities and duties and 
may face personal sanctions in certain circumstances, for example, health and 
safety failings if an incident occurs, see case study a). This is particularly 
relevant where they are in receipt of notices to rectify Health and Safety matters 
and fail to act on them. When E&M identify a dissolved company (see section 
7 above) an action plan is put into place. A freeholder may be required to step 
in to ensure that proper management and insurance is in place. 

b. Extending loans to service charge accounts where leaseholders have either 
not paid service charge demands set by property managers or they face 
unexpected maintenance costs which have not been provided for in service 
charge budgets. Over recent years CBG has advanced hundreds of thousands 
of pounds to service charge accounts across 31 developments. In the absence 
of the freeholder the leaseholders could have faced considerable hardship in 
sourcing the funds, see case study i). 

c. Rehabilitating plots of land that are not demised or used by leaseholders. If 
they are not being maintained, they often fall into disrepair and may be used 
for anti-social purposes. The freeholder is usually made aware of these 
problems by property managers, local authorities, the police, utility companies 
or residents. In such cases we act to determine whether any use of the land 
can be made for the benefit of leaseholders and arrange for its rehabilitation. 
In the absence of a freeholder this would fall to the leaseholders to deal with. 

d. Local authorities and other amenity providers frequently have the need to serve 
notices in connection with issues on developments. In the absence of a 
freeholder with the infrastructure to refer to the leases, its database and that of 
the Land Registry and investigate the matter and deal with it, such issues would 
be difficult and costly for the authorities to manage and resolve, see case study 
l). 

 
 

 
 

 
9. ENFRANCHISEMENT 

 
The current proposals made by the Government include: 
 

a. That the process be made easier for leaseholders; 
b. That the costs incurred by freeholders should not be borne by the leaseholder; 
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c. That the premium should be lower. A suggestion has been made that this 
should be as low as a multiple of 10 times the ground rent. 

 
Our comments listed in the same order as above are as follows; 
 

a. We have no issue with the process being made more accessible for 
leaseholders if freeholders’ rights are protected. We will be pleased to provide 
further comment once the proposals are published. 

b. In any enfranchisement, the freeholder is an unwilling seller. It is being deprived 
of the asset it purchased. We consider that in such a scenario it is proper that 
the freeholder’s costs should be met by the party acquiring the asset. 

c. The freeholder has acquired an asset priced on its expectation of receiving the 
long-term rental stream set out in the lease. Currently our incidence of 
enfranchisement is low, not because it is difficult, but because the premium 
required to be paid by way of compensation is commensurate with the value of 
the rental stream and length of lease to expiry. If the premium were to be 
considerably lower, it is likely that a significantly higher uptake will result, and 
the premiums received by the freeholder will not be enough to repay any debt 
secured on the property. This will eventually result in the debt falling into default 
and a reduction in the value of the portfolio with the consequence that the 
freeholder will lose its equity and the lender (in our case principally pension 
funds and institutions) will realise a loss and must write down its loan with the 
ultimate cost being borne by its pensioners. There are ethical implications to 
this course of action. 

 
 
 

10. FUTURE OF THE MARKET: REGULATION 
 

The most efficient and effective way of regulating the sector is through self-regulation 
and as explained earlier in this document a code of conduct is being drafted by 
institutional freeholders.  We are conscious that the sector’s critics will claim that it 
cannot be trusted to regulate itself, but we would urge that judgement is deferred on 
this and only based on an understanding of the code once it is proposed. 
 
A draft of the code has been circulated to institutional residential freehold investors, 
asset managers and specialist lawyers working in the sector and is in the process of 
being considered and commented upon. For this reason, it is not appended to this 
document. However, from our review of the draft circulated we believe that Government 
and the sector’s critics will conclude that it is fair and balanced and of significant benefit 
to leaseholders . 
 
We are strongly of the belief that to ensure standards throughout the sector it should 
be mandatory that all freeholders sign up to this code. 
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APPENDIX 1 

 
ANALYSIS OF INTERACTION WITH LEASEHOLDERS 

IN 2017/2018 
 
 
 

Activity year ending 31 December 2017 numbers 
Email enquiries 886,255 
Postal enquiries 21,457 
Postal payments 154,944 
Telephone enquires 768,096 
Telephone payments 24,231 
Telephone auto pay transactions 109,085 
Average wait times for telephone enquiries and payments 6 seconds 
Total hours on the phone 25,617 
Page views on website 1,653,671 
Complaints received year ending 31 July 2018  
Complaints received  225 
Complaints resolved to leaseholder satisfaction 217 
Complaints in process of being resolved  8 
Complaints referred to Ombudsman by leaseholder 0 
Complaints upheld by Ombudsman 0 
Correspondence received from MPs on behalf of constituents 24 

 
  



- 20 - | P a g e  
 
 

 

 

APPENDIX 2 
     

     
     

     

 

Review Type 
by Rent 

Collected 
Review Type by 

No. of Units 
Review Type / Frequency % of Rent Unit Count 
        
       RPI 56.1%   26.6%   
       HPI 14.7%  13.3%   
       PSAEI 0.3%  0.2%   
       AWEI 0.0%  0.0%   

Index Linked   71.1%   40.1% 
       10 Year Doubling (equiv 7.2% pa) 2.80%   1.40%   
Onerous doublers   2.80%   1.40% 
       15 Year Doubling (equiv 4.7% pa) 0.61%   0.46%   

20 Year Doubling (equiv 3.5% pa) 1.2%   0.9%   
21 Year Doubling (equiv 3.4% pa) 0.1%   0.0%   
23 Year Doubling (equiv 3.1% pa) 0.0%   0.0%   
25 Year Doubling (equiv 2.8% pa) 8.0%   6.4%   
30 Year Doubling (equiv 2.3% pa) 0.1%   0.2%   
33 Year Doubling (equiv 2.1% pa) 0.5%   0.7%   
40 Year Doubling (equiv 1.7% pa) 0.0%   0.0%   
41 Year Doubling (equiv 1.7% pa) 0.0%   0.0%   
50 Year Doubling (equiv 1.4% pa) 0.1%   0.2%   

Non-onerous doublers   10.6%   8.4% 
          

Total doubling Reviews   13.4%   10.3% 
Additive Rents 7.5%   7.4%   
Mixed Review Rents 1.1%   0.5%   
No Reviews 7.0%   41.8%   
Other Review Types   15.6%   49.7% 
          

Total   100%   100% 

Units     
                 
238,505  
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APPENDIX 3 

 
CASE STUDIES 

 
 
 
The purpose of this section is to provide examples of routine management issues that 
the freeholder deals with and the steps taken to address them. 
 
A list of the case studies which are actual matters dealt with by the freeholder and its 
agent, E&M are as follows; 
 
 

a. RTM unaware of its Health and Safety obligations 
b. Dissolved RTM leading to uninsured development 
c. Leaseholder vote to revert to freeholder management 
d. Freeholder protection of vulnerable leaseholders 
e. Freeholder protection of vulnerable leaseholders 
f. Freeholder intervention with statutory authorities on behalf of leaseholders 
g. Freeholder funding of urgent health and safety repair works 
h. Freeholder lead intervention because of a unit in a dangerous state of disrepair 
i. Freeholder service charge loan 
j. Freeholder intervention in intra leaseholder dispute  
k. Freeholder mediation of leaseholder conflict 
l. Freeholder enforcement of dangerous and unauthorised building works 
m. Freeholder enforcement against leaseholder using unit as an illegal party 

venue 
n. Freeholder mediation of subletting nuisance to leaseholders 
o. Freeholder action taken at the request of RTM company 
p. Freeholder provision of assistance to the police 
q. Freeholder consent to building alterations 
r. Freeholder protection of vulnerable leaseholders 
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Case study (a)  
 
 
RTM unaware of its Health and Safety Obligations 
 
Development comprising 9 residential units with 125-year leases and  
5 yearly RPI rent reviews; total ground rent £1,758 
 
 
 

Background 

As part of the service provided to its freeholder clients E&M regularly reviews and monitors the 
status of RMC and RTM companies.  

Following the tragic events at Grenfell Tower, E&M was instructed by its freeholder clients to 
write to all RMC and RTM companies across its portfolios to carry out a full audit and remind 
them of their health and safety obligations.  

Professional freeholders are aware of their responsibilities for health and safety and other 
management matters, however many RMC’s and RTM’s are not aware of their obligations and 
this can create significant risks for residents. 

 

Problem 

E&M received a response to its letter from the director of the RTM company that it had not 
undertaken a formal health and safety assessment as he did not think this necessary.  

Several other RTM and RMCs failed to respond to the correspondence and E&M are following 
up with further action. This service continues to be at cost to the freeholder even though it is 
not the party with responsibility.  

Solution 

E&M wrote to the director on 15 August 2018 explaining that a general and fire risk assessment 
is a legal requirement. The RTM company has now agreed to carry out the assessment. Had 
E&M not acted the RTM company would have continued unaware of its obligations putting the 
lives of leaseholders at risk and the RTM directors in danger of legal action in the event of 
preventable loss. 
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Case Study (b)  
 
 
Dissolved RMC uninsured 
 
Development comprising 6 residential units with 155-year leases and  
25 yearly RPI rent reviews; total ground rent £600 
 
 
Background 
 
The RMC party to the leases is responsible for the management and insurance of the 
development in accordance with the lease terms.  The RMC was dissolved on 19 October 2010 
and one of the residents contacted a property management company seeking assistance.  The 
property management company contacted the freeholder seeking advice and assistance in 
arranging buildings insurance for the block. 
 
Problem 
 
Due to the dissolution of the leaseholder-controlled RMC, the building was uninsured leaving 
the leaseholders at risk of loss.  
 
Solution 
 
E&M’s insurance team reviewed the leases and established that the freeholder could assist 
where the RMC had failed.  Insurance cover was put in place immediately, protecting 
leaseholders from uninsured risk.   
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Case Study (c) 
 
 
RTM Company in situ, short letting, maintenance and repair issues, 
assisting in the removal of directors, dissolution of the RTM and the 
return of management to the Management Company 
 
Development comprising 139 residential units with 130-year (less one 
day) leases and 21 yearly RVB rent reviews; total ground rent £24,150 
 
 
Background 
 
The leases are tripartite with a property management company party to the lease.  The 
development had acquired the RTM. 

Problem 

Leaseholders contacted E&M with concerns regarding short-letting of apartments causing 
nuisance, maintenance issues (a large hole in the roof of the stairwell), a large deficiency in the 
service charge, the RTM directors were using their position to avoid making the requisite service 
charge payments (both current and historic), and running short letting businesses from the 
development and there were alleged irregularities in the setting up of the RTM company (not 
all leaseholders were served with Notice of Invitation to Participate). The leaseholders were 
keen for the original management company to take over management of the development. 

Solution 

E&M contacted the management company written into the tripartite lease who confirmed that 
they would take back management if there was agreement by the leaseholders. In-house 
counsel corresponded with the RTM Company requesting that the freeholder be admitted to 
membership. It also wrote to all leaseholders carrying out short-letting advising that this was a 
breach of their lease terms. In-house counsel also liaised with the existing property manager to 
ascertain the maintenance issues. E&M advised leaseholders to hold an EGM and elect new 
directors.  E&M visited the development to carry out an inspection and subsequently attended 
an EGM which voted in new directors.  Matters did not improve, and the leaseholders once 
again sought assistance from the freeholder and E&M to obtain historic accounting information 
as the incumbent property manager was reluctant to pursue the ex-directors. E&M put the 
leaseholders in touch with the accounts team from the original management company to assist 
in the recovery of the historic service charges.  The original management company took over 
management for the RTM.  The RTM directors unanimously called for members to vote for the 
dissolution of the RTM company and put forward the following resolution.  

‘’The Directors are unanimously agreed that the Right to Manage modality is not suitable for 
ensuring that the building is managed effectively and in the best interests of all leaseholders.’’   

This resolution was passed at an EGM and the responsibility for property management reverted 
to the management company to the satisfaction of the leaseholders.   
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Case Study (d)  
 
 
Protection of vulnerable leaseholders  
 
Development comprising 30 retirement units with 125-year leases and  
21 yearly RPI rent reviews; total ground rent £14,451 
 
 
Background 

E&M’s retirement housing team regularly meets with residents who have issues with property 
management.  On occasion this has led to changing the property management after taking into 
consideration the residents’ concerns and preferences.  

Individual leaseholders often have differing priorities and interests in terms of the management 
of their block.  Some for example, may place more importance on the repair and maintenance 
of a lift, some on the landscaping of a garden and others are likely to wish to choose the 
cheapest option.  Without the involvement of a property investor with a long-term interest and 
their professional management team, there is a risk that individual leaseholders will not make 
fully informed decisions. 

 

Problem 

New leaseholders at a retirement development were seeking to persuade other residents to 
acquire the RTM.  E&M offered to move management of the development to a new manager if 
desired by the leaseholders. This was rejected in favour of RTM.   

A company, whose director had previously been disqualified assisted the leaseholders in 
setting up their RTM company and, after they acquired the RTM, arranged for a five-year 
management agreement with a local agent. 

It soon became apparent to leaseholders that the property manager was not managing the 
development to an acceptable standard. The manager failed to hold budget or accounts 
meetings, audit service charge accounts or invoice service charges in line with the lease terms.  
Further, the manager refused to meet with residents and contractors were not paid and 
accounting was irregular with income not properly accounted for.  The property manager used 
its own staff for much of the maintenance with various complaints being made by leaseholders, 
for example in relation to unauthorised use of the master key.    

Following meetings with the property manager leaseholders felt that the RTM directors were 
failing to be transparent.  This tension ultimately caused a breakdown in relationships between 
leaseholders, such that management of the development became neglected and collective 
decisions could not be made with two distinct resident groups being formed, meeting separately 
and communicating unprofessionally. 

Subsequently, the leaseholders who had instigated the RTM sold their flat and terminated their 
directorship of the RTM company.  E&M were contacted by the residents seeking advice to help 
resolve the issues left behind by its director.   E&M held several meetings with residents who 
decided to continue with their RTM. 

However, the residents no longer wanted to retain the management company appointed by 
their RTM company.  This was problematic since the management contract signed by the 
previous RTM directors was for a period of 5 years and required payment of a substantial early 
termination fee.   
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Solution 

E&M continued to provide support and advice without charge and due to its well-established 
relationships with professional and reputable property managers introduced the RTM directors 
to a different manager who the RTM company subsequently appointed.  The new property 
manager was able to assist the RTM company with termination of its contract with the previous 
managing agent.    Without E&M’s advice on behalf of the freeholder client, the leaseholders 
would have been compelled to instruct legal or other professionals at significant cost. 
Leaseholder relationships have now significantly improved.   

Subsequently E&M were contacted by the RTM Directors who say they no longer want an RTM 
company to continue managing the development and have expressed their desire for the 
freeholder to take back its management obligations. The RTM company dissolved in March 
2018 resulting in management reverting back to the landlord who formally appointed the 
property manager to the leaseholders’ satisfaction.  

This case demonstrates the value added by a professional freeholder in being able to take stock 
of matters at arm’s length and resolving difficult problems without being unduly influenced by 
any direct relationships with leaseholders. 
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Case Study (e)  
 
 
Protection of vulnerable leaseholders 
 
Development comprising 55 retirement units with 125-year leases and  
21 yearly RPI rent reviews; total ground rent £20,030 
 
 
 

Background 

Leaseholders often have differing priorities and interests.  Certain leaseholders may be more 
forceful in pursuing their agenda and this can cause discontent amongst other leaseholders.  
Often leaseholders do not understand what their responsibilities and liabilities will be once they 
have acquired the RTM and many do not wish to take on responsibilities such as appointing 
and monitoring a property manager. 

Problem 

Leaseholders at the development were unhappy that the Residents’ Association committee 
made a unilateral decision, without consulting with its members, to initiate an RTM application. 
Some elderly residents expressed distress and concern to E&M and said they felt pressured to 
respond in the short timescales demanded without being provided with enough information to 
decide.  

E&M met with leaseholders to listen to their concerns and answer questions about the RTM 
process.  It was clear from that meeting that most residents did not support the committee.  It 
was also apparent that the committee had not provided enough information and some of it was 
incorrect.  E&M were concerned to hear that the committee had told the leaseholders that the 
RTM process would not cost them any money and the RTM company would not have any 
responsibility or liability as this would be passed to their appointed property manager who would 
work with the freeholder.  The leaseholders did not, therefore, realise or understand that 
acquiring the RTM may result in liability and obligations in respect to management.  

At the end of the meeting some leaseholders spoke with E&M’s representative privately due to 
intimidation and expressed their wish to continue with the existing property manager.  

Solution  

E&M’s regular attendance at residents’ meetings provided support to those leaseholders who 
were previously afraid to speak openly.  

Ultimately, the committee members resigned and ceased pursuing the RTM. However, ill-
feeling remains which has detrimentally affected the social activities which residents previously 
enjoyed.  

Without E&M’s assistance a small minority of forceful leaseholders may have misled vulnerable 
elderly leaseholders resulting in them feeling compelled to comply and therefore take on 
liability. This assistance was provided on behalf of the freeholder without cost to the 
leaseholders.   
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Case study (f) 
 
 
Protecting vulnerable elderly residents 
 
Development comprising 92 retirement units with 99-year leases and  
21 yearly RPI rent reviews; total ground rent £45,191 
 
 
Background 

E&M received a call from the local probation office requesting information concerning the set-
up of the development.  It became apparent that a proposal was being considered to allow a 
convicted violent sex offender to rent a flat at the development.   

Problem 

E&M and the freeholder were concerned about the implications for elderly residents with visiting 
grandchildren. Further, the probation team had not decided whether it would disclose details of 
the conviction to the leaseholder who was sub-letting the flat.  

Solution 

E&M’s in-house legal team wrote to the probation team setting out its concerns regarding the 
implications for the elderly community some of whom were vulnerable. Subsequently, the 
probation team decided not to locate the individual at the development. The freeholder was 
able to communicate with the probation team about a sensitive and confidential matter 
professionally and independently without troubling elderly residents.  
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Case Study (g) 
 
 
Freeholder funding urgent health and safety repair works 
 
6 houses under a 999-year head lease  
with no rent reviews; total ground rent £20  
 
 
Background 

A wall had fallen into disrepair.  The wall and passageway fell outside the demise of the 
leaseholder. 

Problem 

It is not uncommon for responsibilities for small parts of common areas falling between 
properties, such that it is unclear who is legally responsible for repair and maintenance.  

In this case, urgent action was required to make the wall safe.  

Solution 

The freeholder agreed to fund works to stabilise the wall and make it safe at a cost of £40,000 
at no cost to the leaseholders.  In the absence of a professional freeholder, it is unclear who 
would fund such health and safety works, and this could result in either leaseholders being 
forced to fund such works or the local authority stepping in at considerable cost which they may 
not be able to recover from the leaseholders.  
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Case study (h) 
 
 
Disrepair 
 
Development comprising 12 residential units with 120-year leases and  
21 yearly RVB rent reviews; total ground rent £871 
 
 
Background 

E&M became aware of significant disrepair at a vacant apartment and instructed the 
freeholder’s solicitors to act to resolve the matter.  The leaseholder responsible for the 
maintenance and repair of the apartment had permitted the window frames to become rotten 
and unsafe. 

Problem 

Leaseholders can be unaware of their responsibilities to maintain their property and can allow 
properties to fall into a state of disrepair, resulting in damage to the property and/or injury to 
residents. This may also have a negative impact on property values for the wider development.  

A professional freeholder taking a long-term approach to its investment will ensure that 
leaseholders comply with their lease covenants.  In contrast, a property management company 
appointed by leaseholders, and not monitored by a professional freeholder, is unlikely to take 
the same long-term view. 

In this case, the leaseholder could not be located.   

Solution 

The appointed solicitors brought proceedings against the leaseholder responsible for the 
disrepair and ultimately a possession order was granted. The leaseholder failed to make an 
appearance at court or arrange for any representation.  The freeholder’s solicitors were 
instructed to carry out extensive tracing and eventually located the leaseholder who agreed to 
repair the property and settle ground rent and insurance arrears.  The insurance shortfall was 
paid by the freeholder to keep cover in place for the benefit of all other leaseholders despite the 
leaseholder in question having failed to make payment. 

Following recovery of ground rent and insurance arrears due to the incapacity of the 
leaseholder, the freeholder arranged for the repair works to be carried out. The leaseholder 
paid for the repairs and the freeholder reinstated the lease, returning the property to the 
leaseholder.   
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Case Study (i) 
 
Service charge loans  
 
Development comprising 46 residential units with 250-year leases and  
10 yearly RPI rent reviews; total ground rent £11,500 
 
 
Background 

The freeholder is responsible for insuring and managing this development which is suffering 
from a lack of funds urgently required for the management of the block. 

Payment of service charges is essential in sustaining property maintenance, repairs and 
importantly, compliance with health and safety requirements.  Leases contractually set out the 
specific contributions to be made by each leaseholder and outline the covenants of the parties.  
These covenants ensure that residents are protected so that they can enjoy the use of their 
home and maintain its value.   

Developments occasionally experience cash flow shortfalls, putting essential services at risk.  
To ensure service continuity, especially regarding health and safety matters and insurance, a 
professional freeholder may provide a loan to the service charge funds until payments can be 
met by leaseholders. 

Problem 

At this development the service charge was under funded, placing continuity of essential 
services at risk. Those services include, an essential fire risk assessment, a health and safety 
audit, electrical safety tests, essential lift repairs, engineering insurance and fire protection 
equipment.  

Solution 

The freeholder extended a loan of £25,000 to the service charge account maintained by the 
property manager while outstanding service charge contributions were recovered from a 
minority of leaseholders This enabled the property manager to carry out the essential services 
required urgently. 
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Case Study (j) 
 
Consent for keeping pets/nuisance  
 
Development comprising 20 residential units with 155-year leases and  
15 yearly market value ground rent reviews; total ground rent £5,600 
 
 
Background 

The RMC party to the lease had appointed a property manager to deal with maintenance of the 
estate and consents required from the management company.  The property manager reported 
a complaint to E&M from a leaseholder that a dog owned by a leaseholder had bitten another 
leaseholder.  The property manager sought E&M’s assistance in dealing with the complaint. 

Problem 

Property managers often seek the freeholder’s input on policies and difficult issues arising at a 
development.  Professional freeholders retain a professional management team committed to 
providing such assistance.  In this case, due to a lack of understanding on the part of the pet-
keeping leaseholder or clarity in the policy at the development, the freeholder was asked to 
resolve the issue. 

Solution 

E&M reviewed the leases and established that the leaseholders were required to obtain written 
consent from the RMC to keep any animal, bird or reptile. The lease also specifies that the 
leaseholder must not cause any annoyance or nuisance to occupiers of the building.   

E&M investigated the incident, speaking with all involved.  The pet-owning leaseholder 
explained his version of events and provided confirmation from other leaseholders that the dog 
had behaved well previously. The leaseholder agreed to take the dog to a behavioural 
specialist.  A medical assessment was undertaken; confirming that the dog was well, and the 
isolated incident had probably occurred because the dog was surprised or scared.  

E&M ensured that the pet-owning leaseholder and the leaseholder subject to the incident 
resolved the matter amicably; receiving written confirmation from the injured leaseholder that 
he supported the pet remaining at the property. 

E&M updated the pet keeping policy with the property manager, setting out detailed 
requirements including dogs being required to wearing a muzzle in common areas, pets being 
insured and not causing nuisance to any other parties. 

The professional freeholder was able to mediate between the parties to achieve a mutually 
satisfactory outcome, at no cost to the leaseholders or the need for any legal action.
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Case Study (k) 
 
Resolving leaseholder conflict 
 
Development comprising 21 residential units with 125-year leases and  
25 yearly market value rent reviews; total ground rent £2,625 
 
 
Background 

Occasionally, day to day estate management issues escalate into leaseholder disputes and 
disharmony.  E&M, acting for the freeholder, seeks to assist in resolving such disputes by 
attending resident meetings to understand the underlying issues and offers guidance to diffuse 
conflict between leaseholders.  E&M will also act to resolve serious breaches of lease 
covenants that are often the underlying cause of a dispute. In this case there were several lease 
breaches and complaints which the freeholder needed to investigate.  
 
Problem 

Complaints were made by leaseholders regarding incorrect use of parking spaces, storage of 
personal items in the entrance halls, staircase and landing areas hindering access and causing 
fire risks.  Complaints were also made regarding security and tampering with locks on the 
entrance gates to the development, which meant that some were not secure. In one incident, a 
dispute between two residents escalated with each party alleging the other had vandalised an 
apartment entrance door.  The police and insurers became involved.  Further disputes arose 
due to one leaseholder frustrating external repairs and maintenance to the building by refusing 
access to the appointed contractors. 

Solution 

E&M wrote to residents and arranged a meeting at the development, also offering to meet with 
some residents privately because of intimidation. E&M also wrote to leaseholders reminding 
them of their obligations under their leases, including the keeping of all common areas clear 
and health and safety implication were clearly explained.  A detailed plan outlining the correct 
parking arrangements was provided and E&M resolved the inter-leaseholder conflict. E&M 
continue to regularly liaise with the property manager to ensure that the development runs 
smoothly.  E&M, on behalf of the freeholder, and with the benefit of legal advice from its legal 
team, was able to mediate between leaseholders with differing concerns and views and offer 
solutions to resolve the disputes.  
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Case Study (l) 
 
 
Rectifying unauthorised alterations to structure and health and 
safety dangers 
 
Development comprising 10 residential units and 1 commercial unit with 
999-year leases and  
25 yearly market value rent reviews for residential units; total ground rent 
£1,000  
 
 
Background  

The development comprised a commercial unit on the ground floor with residential units above. 

The commercial unit was sub-let, and the sub-tenant had made structural alterations without 
seeking the consent of the freeholder or planning permission from the local authority. 

The alterations were not only unauthorised but were causing a nuisance to residential 
leaseholders. 

The freeholder became aware of the problem when it was in receipt of a planning enforcement 
notice from the local authority. 

Problem 
Leaseholders often sublet their properties with both parties being unaware of their legal 
responsibilities to comply with lease obligations including planning and health and safety.  

In this case the alterations without the freeholder’s consent and in breach of planning rules 
exposed the building and the occupiers / visitors to potential health and safety risks and possibly 
damage to the structural integrity of the building.  

Solution  
E&M informed the leaseholder of the commercial premises requiring that it reinstate the 
property to its former state. E&M also cooperated with the local authority who regularly 
inspected progress. However, the leaseholder and subtenant failed to comply with the local 
authority’s planning contravention notice resulting in it serving a planning enforcement notice 
on the freeholder, leaseholder and subtenant.  

That notice required the reinstatement be carried out by a specified date failing which the local 
authority would take enforcement action through the courts.  

E&M’s legal team took steps to engage with the leaseholder, subtenant and local authority and 
instructed the freeholder’s property manager to provide the residents with updates on progress.  

Following failure of the leaseholder and subtenant to comply with the planning and enforcement 
notice or obtain the freeholders consent, E&M instructed external solicitors who issued 
injunction proceedings against the leaseholder and subtenant.     The involvement of the 
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freeholder’s legal teams (internal and external) prompted the leaseholder and the subtenant to 
engage with the local authority. 

The appropriate remedial works were carried out, and the local authority was able to grant 
temporary permission for the changes subject to conditions. The freeholder, its property 
managers and the local authority continue to monitor compliance with those conditions. 

The freeholder also continues to liaise with all residents (and on occasion adjoining building 
owners) via the managing agent to ensure all concerns are addressed and/or appropriately 
directed to the local authority as and when necessary. The professional freeholder was able to 
quickly deploy the necessary legal resource (at no cost to the residents affected) to act against 
the offending leaseholder and subtenant.  Without a professional freeholder in place, the 
leaseholders would have faced delay, substantial expense and inconvenience in resolving the 
matter.  Although external lawyers were eventually instructed, leaseholders benefitted from the 
assistance of E&M’s legal team who managed the case with the assistance of external 
solicitors, ensuring the costs of the action were recovered from the offending leaseholders.  

E&M assisted the local authority in dealing with serious planning breaches.  The local authority 
did not need to incur the time and cost in taking enforcement action through the courts.  As the 
directors of the professional freeholder were at threat of enforcement action, legal costs, costs 
of the local authority carrying out the remedial works itself and a potential criminal record if the 
planning notices were not complied with, resolving the subtenant and leaseholder’s breaches 
was a priority.  In the absence of a professional freeholder, it is unclear how such matters would 
be dealt with or funded by the leaseholders.  Further, local authorities may find it difficult to 
recover their costs from an RMC without a balance sheet.  

This case demonstrates the steps a professional freeholder takes to safeguarding its long-term 
investment and protect leaseholders.   
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Case Study (m) 
 
Short-term letting of penthouse apartment as party venue 
 
Development comprising 67 residential units with 999-year leases and  
four 25 yearly fixed rent reviews; total ground rent £18,050 
 
 
Background 

Individual leaseholders within developments often have differing priorities. They, and property 
managers can have a shorter-term interest in the development than a professional investor who 
has a long-term interest in ensuring the development is well looked after.  In this case a 
leaseholder was short-term letting their properties, in contravention of obligations under their 
lease causing a nuisance to  residents and damage to the development. 

Problem 

The residents’ association notified E&M of the illegal short letting of one of the penthouse 
apartments on Airbnb as a party venue.  The residents were suffering noise nuisance and 
intimidation.  They reported excessive alcohol consumption, illegal drug use, prostitution and 
property damage. 

Solution 

E&M notified the offending leaseholder and her solicitors that she was in breach of the terms 
of her lease and the short-term lets must cease and desist.  E&M also contacted Airbnb to 
advise them that the letting was in breach of the lease terms and requested that the property 
be removed from their website.  The matter was subsequently overseen by E&M’s in-house 
legal team as the leaseholder did not respond.  E&M liaised with the property manager to 
arrange manned security and access arrangements to deny access to the development by 
venue visitors. The leaseholder eventually admitted her breach of the lease terms, sold her 
property and paid for the damages and extra costs that would otherwise have been incurred by 
the service charge.  Without the professional head lessor’s commitment to resolving the 
nuisance and damage at the development, it is likely that the leaseholders would have suffered 
further disruption and costs. 
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Case Study (n)  
 
 
Subletting nuisance 
 
Development comprising 46 residential units with 250-year leases and  
10 yearly RPI rent reviews; total ground rent £11,500 
 
 
Background 

Individual leaseholders often have differing priorities and interests and property managers have 
a shorter-term interest than a professional investor landlord.  This can result in abuse by a 
minority of leaseholders leaving other leaseholders vulnerable to nuisance and damage. 

Problem 

A corporate leaseholder acquired several units using them for short-term letting. The corporate 
tenant was advertising the flats on Airbnb causing upset to other leaseholders who sought the 
freeholder’s assistance. 

In this case, the following concerns were raised by leaseholders. 

• The access security code was being divulged to visitors, compromising the security of 
leaseholders. 
 

• The doors were being held open further reducing security. 
 

• Litter, including food waste and cigarettes was being discarded in common areas.   
 

• Noise at unacceptable levels until late in the evenings.  
  

• Anti-social behaviour, i.e. broken bottles in the courtyard. 
  

• A ground floor flat being used as a reception area and consequently blocking 
leaseholders parking spaces. 

 
The leases restrict use of apartments to that of a single private dwelling with business use 
prohibited therefore the activities complained of were in breach of the leases.  

Solution 

The freeholder instructed E&M to take legal action to resolve the issue. E&M appointed external 
solicitors who resolved the breach at no cost to leaseholders.  

The leaseholders did not need to fund any legal costs or the cost of E&M’s services as the 
costs were recovered from the offending tenant.  
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Case Study (o)  
 
 
Telecommunications 
 
Development comprising 202 residential units and 4 commercial units 
with 999-year leases and five 25 yearly fixed rent reviews on residential 
units; total ground rent £42,700 
 
 
Background 

This complex mixed-use development (comprising residential, commercial, private and housing 
association units) has tripartite leases between the freeholder, professional management 
company and lessees.  The leaseholders acquired the RTM. 

The freeholder was contacted by the managing agent for the RTM company who were 
requesting superfast broadband on behalf of the leaseholders, tenants and the housing 
association. 

Superfast broadband is an essential utility and this is supported by Government. Our 
professional freeholder clients are working with telecommunication operators towards that 
objective. 

Problem 

There were several different operators keen to install their apparatus (cabinets and cables), 
however space in service areas is often limited and works can result in health and safety 
problems if not properly supervised. Fire safety risks exist where operators penetrate walls and 
fire stops. 

The specification and installation are highly technical and accordingly we require that the 
installation proposal be set out in a comprehensive plan.  Prior to installation a responsible 
freeholder would instruct a professional firm of building surveyors to review this proposal. The 
surveyors attend the site, often during the installation, but certainly on completion and provide 
a ‘walk off report’ for the freeholder with a summary of their conclusions and satisfaction with 
the works. This is to ensure that the works are carried out as per the proposal or as reasonably 
close to it as possible. Often the actual installation might not adhere to the original proposal 
and agreed plans for various reasons such as safety, aesthetics, practicalities and costs 
associated with making good. 

Freeholders, responsible for the overall development, should require the operator to enter a 
wayleave clearly setting out the terms on which the operator is permitted to install its apparatus. 
The wayleave will also provide protection to the freeholder (in effect, the leaseholders) if the 
operator causes any damage or injury because of their works. Without such a wayleave in 
place, residents and freeholders are left exposed to damage and loss because of operators 
carrying out substandard and unauthorised works with no recourse. 

It is not uncommon for operators to install apparatus without seeking consent from the 
freeholder. This is not helpful as professional freeholders are alert to the need to protect its 
interests and those of the leaseholders’ in a building in connection with any installations thereby 
ensuring the works are carried out appropriately. 

There is complex legislation relating to telecommunications. Pursuant to legislation, once this 
apparatus is installed it can be difficult for it to be removed as the operator has significant legal 
protection. A non-professional freeholder may not be aware of this. 

 

Solution 
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E&M’s professional  teams, on behalf of the freeholder, facilitated the installation of superfast 
broadband at this development by liaising with the operator to enter an appropriate wayleave 
to protect both the freeholder and the leaseholders’ interests. 

On behalf of the freeholder, E&M arranged for expert legal and surveying advice to the RTM 
company on the wayleave with specific reference to public and third-party liability insurance 
and wider indemnity clauses to cover potential damage caused by the operator or its contractors 
to the freeholder and third-party property. The leaseholders benefit from the legal and technical 
advice obtained by the freeholder in relation to the wayleave as it protects their building from 
damage and seeks to prevent any health and safety breaches  
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Case Study (p) 
 
 
Assisting the police with criminal investigations pursuant to 
Section 29(3) of The Data Protection Act 1998 (as it was then) 
 
Development comprising 140 residential units with 157-year leases and  
21 yearly RVB rent reviews; total ground rent £32,480 
 
 
Background 

E&M as agent for the freeholder was contacted by the police seeking information in connection 
with a murder investigation. 

Problem 

The police contacted E&M’s offices seeking information pursuant to section 29(3) of the Data 
Protection Act 1998 (as it was then) in relation to a leaseholder arrested in connection with a 
murder.  The Police requested that E&M furnish them with all the information held on the 
leaseholder’s account, including telephone numbers etc. and that E&M provide a statement. 

Solution 

E&M passed the information it held to the police which assisted with their investigations.  

A professional freeholder can invest in a professional team and IT infrastructure and can aid 
various public bodies as necessary while complying with the legislative requirements 
concerning Data Protection / GDPR. 
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Case Study (q)  
 
 
Consent to alterations 
 
Development comprising 69 retirement units with 99-year leases and  
21 yearly RPI rent reviews; total ground rent £22,709 
 
 
Background 

E&M was approached by a leaseholder seeking consent to carry out structural alterations to 
assist with mobility needs. Such works required the landlord’s consent under the terms of the 
lease.   

Problem 

Failures or deficiencies in health and safety compliance pose a significant risk to leaseholders, 
particularly in connection with works carried out by leaseholders in individual apartments.  
Professional freeholders have teams to ensure that any proposed works are carried out to an 
acceptable standard. In this case the leaseholder had not understood that the works were of a 
structural nature nor, in fact, that the terms and conditions of the contractor he engaged had 
placed responsibility for the integrity of the works affecting the structure and a structural survey 
upon him.   

Solution 

E&M recognised the sensitive nature and urgency of the request which was prioritised and 
escalated immediately to a professional member of the senior management team to ensure 
appropriate attention was given to the leaseholder’s needs while also ensuring that the works 
were structurally sound.  E&M reviewed the specifications provided by the leaseholder’s 
contractor which highlighted that the supplier placed responsibility for the suitability of the 
installation on the leaseholder.  Specifically, the leaseholder was required to provide approval 
by a structural surveyor in relation to the installation at his own cost. 

The leaseholder had not understood this obligation and did not consider it necessary.   

In view of the circumstances as a gesture of goodwill, the freeholder contributed towards the 
cost of the survey and waived the administration fee and the installation was completed.  
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Case Study (r) 
 
 
Freeholder protection of vulnerable leaseholders 
 
Development comprising 18 retirement units with 99-year leases and  
33 yearly stepped rent reviews; total ground rent £1,200 
 
Background 
 
E&M’s legal team attended a hearing at the First Tier Tribunal on behalf of certain leaseholders 
in respect of a RTM application. The leaseholders asserted that their consent to become 
members of the RTM company had not been properly obtained and acquiring the right to 
manage was against their wishes. 
 
Problem 
 
On occasions a minority of leaseholders oppress the majority. Often leaseholders do not 
understand their responsibilities and liabilities once they have acquired the RTM  and many do 
not wish to assume them once understood. Often some leaseholders are younger and more 
active thus more able to take on RTM responsibilities; whilst others may be older, frailer and 
need others to assist with decision-making, which may heighten the potential dominance of a 
minority of leaseholders. 
 
A new leaseholder took a leading role in the development and decided that the in-situ property 
manager had defrauded the service charge of a substantial sum of money. As a consequence, 
he decided and promoted with the development that an RTM claim be pursued. 
 
The property manager maintains that the complaining leaseholder has no basis for his 
allegation and offered on many occasions to take the leaseholder through the detailed 
accounting. The leaseholder rejected the offers and proceeded with the RTM application 
despite the concerns of other leaseholders who felt pressured to join the claim. 
 
Other leaseholders were upset and frightened and complained of intimidation by the 
leaseholder leading the RTM claim, who they allege pressurised them into signing the RTM 
documentation 
 
 
Solution  
 
The case is being heard at the FTT and the freeholder, through E&M’s legal team is involved 
in the process supporting the concerned leaseholders. 
 
 

 
 
 

















From: Charles Oliver   
Sent: 07 January 2019 14:01 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Lease Extension or Enfranchisement under the Leasehold Reform Housing and Urban 
Development Act 1993 
 
Sirs, 
 
I have recently sent to a reply using the on-line form.  I would like to expend further on my answer to 
question 113. 
 
Why do valuations for lease extension or enfranchisement produce a steady stream of disputes and 
Tribunal decisions?  What are we valuing when calculating the premium for a new lease, or the price 
to pay for the freehold?  The answer is that we are valuing several interests: 

1. The value of the freeholder’s interest subject to the existing lease; 
2. The value of the freeholder’s interest subject to the new lease (zero for an enfranchisement 

when there will be no new lease); 
3. The value of the existing leasehold interest; 
4. The value of the new leasehold interest for lease extension, or the value of the new freehold 

interest for enfranchisement; 
5. Sometimes the value of the intermediate leasehold interest(s); and 
6. The value of the marriage value that is released when the new interest is created. 

These should be straightforward calculations.  The value of the freeholder’s interests will be the value 
of the term and reversion.  For some reason the valuation of the leaseholder’s interests have become 
unnecessarily complicated by the need to take account of relativity.  This is the value of a leasehold 
interest in a flat relative to its value as if it were held in a freehold interest, expressed as a 
decimal.  For some strange reason this is not based on any valuation principles but instead is an 
estimate based on an analysis of sales of leasehold interests with different lengths of lease compared 
with their value as if freehold.  Of course it is not possible to compare with an actual freehold value 
because freehold flats rarely exist, so another estimate is made of the relative value of a long 
leasehold interest compared with a freehold interest.  These relativities are considered necessary to 
find the value of a leasehold interest subject to a lease with less than 80 years remaining.   
 
I have carefully analysed the graphs to find out what is happening in the market, and the underlying 
valuation basis for it.  In the recent case of Reiss v Ironhawk Ltd the Upper Tribunal said “the most 
reliable method of valuation in this appeal is to use the Savills’ enfranchiseable graphs”, Mr Trott 
preferred the 2015 edition; he then applied an agreed deduction for Act rights.  I have found that YP 
at 3% produces almost exactly the same graph as Savills enfranchisement table, but for shorter 
leases it moves closer to Gerald Eve.  Please see the first and second tabs in the table attached.  If 
the value in perpetuity is 100% then the graph is 100 divide by YP in perpetuity at 3%, which is 33.33 
x the YP for the remaining term.  Initially I tried 5% and 4% because 3% seems too low; these rates 
have been added to the graph attached in tab 2, but as you will see the results are too high when 
compared with the graphs by Savills, Gerald Eve, the Leasehold Valuation Tribunal and the average 
of Greater London and England.  Of course, if the market, or the Tribunal decide 3% is not 
appropriate for the property or its location, a different rate could be used. 
 
A leasehold property should be valued by capitalising a profit rent.  The published graphs of relativity 
take no account of the amount of the ground rent.  The relativity is based purely on the number of 
years remaining, but a lease with a peppercorn ground rent, will have a higher value than a lease with 
a ground rent of, say, £1,000 per annum, so the relativity should also be higher.  The RICS referred to 
this in its research paper Leasehold Reform: Graphs of Relativity (RICS 2009).  It suggested that an 
adjustment should be made when valuing onerous ground rents; that is a ground rent above 0.05% to 
0.25% of the freehold vacant possession value.  As you will see from the table below, the amount of 
ground rent will alter the relativity, so it is not possible to have a graph with a set relativity for each 
term length remaining; the ground rent must be taken into account. 
 
In any other valuation of a leasehold interest the valuer would value the profit rent for the duration of 
the term, so why do we not do the same for leasehold extension or enfranchisement?  To do this we 



need a rent.  As the YP that follows the graphs of relativity most closely is 3% I have produced two 
Excel spreadsheets for extension and enfranchisement.  These produce an answer without resorting 
to relativities – see the third and fourth tabs on the attachment.  This also shows that the assumption 
that a long leasehold interest has a value of 99% of the freehold interest, is wrong. 
 
  



Appendix 2 
Effect of ground rents on relativity 
Possibly extreme example of flat with £100,000 freehold value.  Relativities shown as percentage of 
freehold value. 

Term Peppercorn £100 GR £250 GR £500 GR £1000 GR  
 0% 0.1% 0.25% 0.5% 1% of freehold value 

5 13.739 13.281 12.594 11.449 9.159  
10 25.591 24.738 23.458 21.326 17.060  
15 35.814 34.620 32.829 29.845 23.876  
20 44.632 43.145 40.913 37.194 29.755  
25 52.239 50.498 47.886 43.533 34.826  
30 58.801 56.841 53.901 49.001 39.201  
35 64.462 62.313 59.090 53.718 42.974  
40 69.344 67.033 63.566 57.787 46.230  
45 73.556 71.104 67.426 61.297 49.037  
50 77.189 74.616 70.757 64.324 51.460  
55 80.323 77.646 73.630 66.936 53.549  
60 83.027 80.259 76.106 69.189 55.351  
65 85.359 82.513 78.245 71.132 56.906  
70 87.370 84.458 80.089 72.809 58.247  
75 89.105 86.135 81.680 74.255 59.404  
80 90.602 87.582 83.052 75.502 60.402  
85 91.893 88.830 84.236 76.578 61.262  
90 93.007 89.907 85.257 77.506 62.005  
95 93.968 90.836 86.137 78.307 62.645  

100 94.797 91.637 86.897 78.997 63.198  
125 97.515 94.264 89.389 81.262 65.010  

1000 100.000 96.667 91.667 83.333 66.667  
 
 
  
 

Charles Oliver BSc MSc FRICS FAAV FEWI FCIArb 
Associate Director 
Caxtons All your property needs          
 

                       
Call me on   
James Pilcher House, 49/50 Windmill Street, Gravesend, Kent, DA12 1BG 

  
Click here for our Terms and Conditions 
Click here for our Privacy Policy 

   
 



LEASE EXTENSION AT 
Date of Valuation Days Years
Existing lease expiry date 24848 68.03011636

Only enter data in yellow boxes
Diminution in value of landlord's interest in the flat.
Value of interest prior to grant of new lease

Ground rent £10.00
for 10.00 years @ 6.00% 7.360087051

Increase to £0
next 0.00 years @ 6.00% 0

PV 10.00 @ 6.00% 0.558394777
Increase to £0

next 0.00 years @ 6.00% 0
PV 10.00 @ 6.00% 0.558394777

Increase to £0
next 0.00 years @ 6.00% 0

PV 10.00 @ 6.00% 0.558394777
Increase to £0

next 0.00 years @ 6.00% 0
PV 10.00 @ 6.00% 0.558394777

Increase to £0
next 0.00 years @ 6.00% 0

PV 10.00 @ 6.00% 0.558394777
Increase to £0

next 0.00 years @ 6.00% 0
PV 10.00 @ 6.00% 0.558394777

Value as if freehold: £147,400.00
Less tenant's improvements

£147,400.00
deferred 10.00 years @ 5.00% 0.613913254
Value of existing interest

Equivalent fixed rent over term £73.60 7.36008705 £10.00

Less value of landlord's interest
after grant of new lease
Reversion to market value £147,400.00
Deferred 100.00 years @ 5.00% 0.00760449

Diminution in value

Marriage value
Value of flat with extended lease at a peppercorn
Freehold value = £147,400.00
Divide by YP in perpetuity @ 3.00% 33.3333

x YP 100.00 years @ 3.00% SF 3.00% 31.5989 £139,730.36
Plus value of landlord's 
interest after new lease granted £1,120.90
LESS

alue of flat with existing lease i  Act rights
Freehold value £1 , 00.00 divide by  perp . £ , 22.00
Less ground rent £10.00

£ , 12.00
10.00 years .00 8.5 02 £ , 5.25

Value of flat with existing lease without Act rights
Freehold value = £147,400.00 divide by YP perp 33.3333 £4,422.00
Less ground rent £10.00

13-Mar-2017
24-Mar-2085

x  single rate



£4,412.00
x YP 10.00 years @ 3.00% SF 0.36% 7.7880 £34,360.47

Value of landlord's interest with existing lease £90,564.41

Marriage value (only if less than 80 years remaining)
@ 50%

Other compensation

Premium to be paid

Relativity  with rights = ■/▲ = 25.53% without rights = ●/▲ =



£73.60

£0.00

£0.00

£0.00

£0.00

£0.00

£0.00

▲
£90,490.81
£90,564.41

£1,120.90

£89,443.51

£140,851.26

■



●
£124,924.89

£15,926.38
£7,963.19

£97,406.70

23.31%





 



From: Charlotte Thomas   
Sent: 18 January 2019 11:31 
To: Hopkins, Nicholas  

 
 

 
Subject: Intermediary landlords with exempt freeholders 
 
Dear all,  
  
In response to the question of how many people might be in a similar situation to myself ie have a sub-
lease and intermediary landlord with a currently exempt freeholder, I am forwarding the email below 
that I received this week from  of the Crown Estate following my FOI request.  I don’t know 
if you have this data already but it shows the number of leases they have and that of those, 24 are head 
leases.  We could conclude therefore that there are at least 24 sets of intermediary landlords and sub-
leases on the Crown Estate (although there may not be a 1:1 relationship).  Whilst this does not include 
the Duchy of Cornwall or Lancaster, it does show that along with my National Trust intermediary 
landlords and the housing association intermediary landlord on the Mary Magdalene estate in Newcastle 
there are a number more on the Crown Estate that need to be considered for any new legislation.  I hope 
this is of some interest. 
  
I have submitted my response to your consultation on leasehold reform so you will have that in the 
system, however I have taken the liberty of attaching a written copy of my responses to this email.  I 
would like to draw attention to the response in particular to Qu 64 relating to the National Trust and my 
suggestion for a generic clause to cover intermediary landlords where the freeholder may be exempt.  I 
understand there is legal precedent for an ‘exemption to an exemption’ and for the principle of 
intermediary landlords being obliged to 'grant what they can’ if unable to offer sub-lessees the full 
enfranchisement rights that others are entitled to. I hope that at the very least this would mean that we 
and others could extend our leases up to the term of the head-lease even in the event of a continued 
exemption for the National Trust, Crown Estate etc. 
  
On a second point, and I am sorry but I failed to raise this in my consultation response.  I wonder what 
provision there is in the proposals for facilitating a lease extension on a sub-lease up to 
the maximum term that will be allowed in any new legislation, if the term of the head lease is too 
short.  This question is relevant for all sub-leases not just those with an exempt freeholder.  My lawyer 
has previously suggested that she has used a head-head lease to allow the sub-lease to be extended 
beyond the term of the head lease.  The National Trust however has recently rejected our offer to buy a 
head-head lease for the whole esate that our house sits in, on the grounds that it would complicate the 
structure and the relationships of those involved.  Whilst at the moment a head-head lease would not 
bring us any real benefit, it might have in the future allowed us to extend our lease beyond the 95 years 
remaining on the head lease (note that the head-lease was voluntarily extended by the NT).  In the event 
that we as National Trust tenants get the right to a very long lease extension (eg 250 years or even 
999 years) it would not surprise me if our head lessors did not immediately see the need to take this up. 
  
Please do contact me if you would like to discuss any of this further,  
  
And many thanks for your continued interest in our case,  
  
Kind regards 
  
Charlotte 
  



 
 
Begin forwarded message: 
 
From:  
Subject: [[FOI]]Request for Information 
Date: 16 January 2019 at 07:36:35 GMT 
To:  
 
Dear Charlotte, 
  
Thank you for your request for information related to our long leasehold properties, which has been 
handled under the Freedom of Information Act. 
  
You asked: 
  
1) How many long leases have been granted on Crown Estate properties? 
  
2) Of these long leases, how many have the structure of a head lease and a (long) sub-lease thereby 
creating an intermediary landlord as well as a sub-lessee. 
  
To answer your first question, our property database shows that we have 3065 leases of 30 years or 
more and 1374 of 100 years or more. This includes leases right across our estate, so it includes all 
our portfolios (including urban, rural, foreshore and offshore) and all types of leases, including 
leases, licences, wayleaves etc. If you would like to refine your request by portfolio or lease type, I 
may be able to provide further numbers. 
  
Of all leases 30 years or over, 13 are listed as headleases and of those 100 years or over 11 are listed 
as headleases. 
  
If you are not satisfied with my response, you may complain or appeal our decision, which will be 
investigated through an Internal Review. If you are not content with the outcome of the Internal 
Review, you have the right to refer your complaint directly to the Information Commissioner for a 
decision. Please note that the Information Commissioner cannot make a decision unless you have 
first exhausted our own complaints procedure. 
 

 
 

Knowledge Manager 

  

 
 
1 St James's Market, London, SW1Y 4AH 
Tel: +44 (0) 20 7851 5259 

www.thecrownestate.co.uk  

  

Please think - do you need to print this email  



 
 

 
 
 
 
 

LEGAL DISCLAIMER - IMPORTANT NOTICE 

The information in this message, including any attachments, is intended solely for the use of the person to whom 
it is addressed. It may be confidential and subject to legal professional privilege and it should not be disclosed to 
or used by anyone else. If you receive this message in error please let the sender know straight away. 
We cannot accept liability resulting from email transmission. 
The Crown Estate's head office is at 1 St James's Market London SW1Y 4AH 

 
 



Charlotte and  Thomas Consultation Response 
 

Consultation Question 2.  

4.40  We provisionally propose that leaseholders of both houses and flats should be 
entitled, as often as they so wish (and on payment of a premium), to obtain a new, 
extended lease at a nominal ground rent. Do consultees agree?  

4.41  We invite the views of consultees as to:  

1. (1)  the appropriate length of such a lease extension; and  
2. (2)  the points at which the landlord should be entitled to terminate the lease 

(paying appropriate compensation to the leaseholder) for the purposes of 
redevelopment.  

Yes, I agree that leaseholders of houses and flats should be able to extend their lease at a 
nominal ground rent as often as they wish.  This right should specifically include private 
landlords who own head leases to National Trust properties who under the current laws can 
completely disenfranchise their tenants and even refuse to offer them the same voluntary 
lease extensions that they have been granted on the head lease by the National Trust. 

The lease extension should be as long as possible e.g. 999 years.  I do not believe that the 
landlords should have the right to terminate the lease for redevelopment.  If they want the 
house back they should buy it on the open market.   

Consultation Question 3.  

4.46 We invite the views of consultees as to whether the right to a lease extension should 
in all cases be a right to an extended term at a nominal ground rent, or whether 
leaseholders should also have the choice:  

1. (1)  only to extend the lease (without changing the ground rent); or  
2. (2)  only to extinguish the ground rent (without extending the lease).  

Yes, I think there should be both options available in all cases.  The right to ‘buy out’ your 
ground rent should be an absolute right applicable to all landlords with no exemptions.  The 
modern ground rent charged by our private intermediary landlords is £35,000 p.a. (it went up 
from £250 p.a. once the lease entered the 50 year extended period) even though they pay only 
a peppercorn ground rent to the National Trust.  We would like the option of replacing the 
ground rent with a lump sum payment as well as extending our lease.   

Consultation Question 4.  

4.52 We provisionally propose that:  

1. (1)  a leaseholder claiming a lease extension should be entitled to a lease 
extension of the whole of the premises let under his or her existing lease, whether 
or not the entirety of the premises falls within the curtilage of the building;  



2. (2)  landlords should be able to propose that other land be included within a 
lease extension, and that there should be no time limit within which that 
proposal can be made; and  

3. (3)  there should be no power for landlords to argue that parts of the premises let 
under a leaseholder’s existing lease should be excluded from a lease extension.  

Do consultees agree?  

Yes 

Consultation Question 6.  

4.91  We provisionally propose that (except in the case of Aggio-style leases and cases 
where the common parts of a building are owned and managed by a third party) the 
terms of a lease extension (other than the length of the term and the ground rent) 
should be identical to the terms of the existing lease, save where either party has elected 
to include terms drawn from a prescribed list of non-contentious modernisations. Do 
consultees agree?  

4.92  We invite the views of consultees as to the terms that should be included within 
such a prescribed list.  

4.93  Do consultees consider that it would be appropriate to adopt a standard or model 
lease for Aggio-style leases? Alternatively, would it be appropriate to use a standard or 
model lease as a starting point in such cases?  

I am in favour of a standard lease; however I am concerned that if the lease was required to 
be identical to the old lease save for the term and the ground rent, then we would not be able 
to remove ancient and irrelevant clauses that are no longer appropriate in modern times.  I 
would also want to remove the right to re-possess to redevelop at any time clause that is in 
our lease coming from s17 of the 1967 Leasehold Reform Act. 

Consultation Question 7.  

4.98  Do consultees consider that the ability of parties to enter into a lease extension 
outside the 1967 and 1993 Acts creates significant problems in practice?  

4.99  What steps, if any, do consultees consider could be taken to control or limit the use 
or impact of parties entering into a lease extension outside of a new statutory 
enfranchisement regime?  

The lease on my house was extended under the 1967 Leasehold Reform Act and now has 
only 33 years left remaining. We have no further rights to enfranchise as the National Trust is 
the freeholder. Our private intermediary landlords have been granted a voluntary lease 
extension by the National Trust (they have 95 years on the head lease at a peppercorn rent).  
They have for the last 14 years refused to offer us a voluntary lease extension up to the term 
of the head lease.   Under the current regime, a voluntary lease extension is the only option 
we have to extend our lease but as you can see it is open to abuse and I believe that our 
landlords should be required by law to offer us multiple lease extensions at least up to the 
term of the head lease. I understand that there is legal precedent in the Right-to buy 



legislation regarding applicable local authority tenants under the housing Act 1985 S 138 (1) 
for an intermediate landlord to be obliged to “grant what it can” if they are unable to convey 
the freehold or grant the usual long lease term. (See also response to Qu 64). 

Consultation Question 8.  

4.101  We invite consultees to tell us about their experiences in practice of the statutory 
provisions under the 1967 and 1993 Acts which enable a landlord and leaseholder, with 
court approval, to enter into a lease extension under which the leaseholder is precluded 
from exercising further enfranchisement rights in the future.  

4.102  Do consultees consider that similar provision should be made under any new 
enfranchisement regime?  

The lease on my house was extended under the 1967 Leasehold Reform Act and now has 
only 33 years left remaining.  Ground rent was increased from £250 p.a. to £35,000 p.a. in 
2001 once the lease entered the extended period.  We have no further rights to enfranchise as 
the National Trust is the freeholder.  The combination of short lease, Modern Ground Rent 
and the right of the private intermediary landlord to repossess to redevelop at any point 
means that our house is not mortgeable and therefore almost impossible to sell.  We have no 
security of tenure.  To make it worse the private landlords have refused to pass on the 
voluntary leases extension granted to them by the National Trust (they have 95 years on the 
head lease at a peppercorn rent), and we are not eligible for the waiver of modern ground rent 
that the National Trust has offered to its direct tenants. 

The fact that the 1967 LR Act only gives the right to a single lease extension has caused us 
tremendous difficulty and worry and has left us unable to move house. Our house is 
unsaleable and unmortageable. It is a rapidly depreciating asset.  The effect that this has had 
on our financial security is immense.  Leaving leaseholders with no enfranchisement rights at 
all and at the whim of private professional landlowners who are just waiting to reclaim our 
house for free in 33 years time is a shockingly unjust situation that has been legally allowed 
to happen.  It is essential that the new legislation does not allow this situation to continue. 
Private landlords should not be able to treat their tenants in this way, whilst hiding behind the 
protection intended for the National Trust. 

Knowing how flawed the current situation is, I am disappinted that single lease extensions for 
National Trust tenants and sub-lessees are being suggested in this consultation as an 
appropriate solution.   

Consultation Question 9.  

4.103 To what extent would our proposed uniform right to a lease extension at a 
nominal ground rent, for both houses and flats, increase the likelihood of leaseholders 
seeking lease extensions under (future) enfranchisement legislation?  

I would immediately seek a lease extension under the new regime if the option of multiple 
lease extensions is open to me as the owner of a sub-lease on a National Trust property.  I 
have been waiting for this for 14 years.  



If there was only the right to a single lease extension, then I would have to think very 
carefully about whether to apply for that, given that once used up the house would have no 
further right to a lease extension.  Would it be worth paying anything for a single lease 
extension if the house quickly became unmortgageable again?  If there is only the right to one 
lease extension would it be best to leave the lease to almost reach expiry before extending up 
again to maximise the new term? Would it be worth paying to buy out my ground rent if 
there was no sustainable security of tenure? 

Consultation Question 10.  

4.104 We welcome evidence as to whether, and if so, how, an increase in the length of a 
statutory lease extension would affect:  

1. (1)  the leasehold market; and  
2. (2)  the mortgageability of leases.  

An increase in the length of the statutory lease extension would be a positive thing for the 
leasehold market and would particularly help those of us who do not have the right to buy the 
freehold.  If sufficiently long (eg 250 years minimum) it would enable us to normalise our 
leases and sell them freely in the market. 

As mentioned above the mortgageability of the lease would only be improved if there was the 
right to multiple lease extensions as opposed to single lease extensions.  Banks will not lend 
below 80 years now and if there is no statutory right to further lease extensions it is 
questionable whether even a single lease extension would resolve the problem.  There are 
people like us who are trapped in their homes unable to move house and at risk of losing 
everything to private intermediary landlords who are waiting to take our house back.  

Consultation Question 11.  

4.105 We have asked whether leaseholders should have the option of:  

1. (1)  extending their leases without changing the ground rent; or  
2. (2)  extinguishing their ground rent without extending the term of the lease.  

We welcome evidence as to the likely uptake of these options by leaseholders.  

We would ideally take up the option of extending our lease and changing the ground rent.  
However, if we were limited to a single lease extension of say only 99 years (as suggested in 
the National Trust section) then it may not be worth spending the money to buy out our 
ground rent as the house still may not be mortgageable and saleable afterwards with no legal 
rights to a further lease extension. 

Consultation Question 12.  

4.106  To what extent does the current ability of parties negotiating a lease extension to 
include such terms as they may agree in the lease extension:  

1. (1)  increase the duration and cost of the enfranchisement process;  
2. (2)  increase the potential for disputes; and  



3. (3)  lead to the imposition of onerous or undesirable terms upon 
leaseholders under the lease extension, resulting in additional future costs 
to leaseholders?  

4.107  To what extent would restricting parties’ ability to introduce new terms into a 
lease extension to terms which are drawn from a prescribed list:  

4. (1)  reduce the time and cost involved in acquiring a lease extension;  
5. (2)  reduce the potential for disputes; and  
6. (3)  reduce future costs to leaseholders arising from the terms of the lease 

extension?  

4.108  Would this reform lead to a higher proportion of leaseholders seeking to exercise 
their right to a lease extension?  

I do not have any experience of the current system as we have not been eligible for a lease 
extension but the ability to add new terms to the lease would not affect my decision to take 
out a lease extension.  As we have no right to buy the freehold a lease extension would be our 
only option. 

Consultation Question 13.  

5.30 We provisionally propose that, where an individual freehold acquisition claim is 
made:  

1. (1)  the leaseholder should be entitled to a transfer of:  
1. (a)  the whole of the building in which his or her residential unit is 

situated, even if parts of that building are not included within his or her 
existing lease; and  

2. (b)  the whole of his or her premises let under the existing lease, whether 
or not the entirety of those premises falls within the curtilage of the 
building; and  

2. (2)  there should be no statutory deadline or time limit for landlords to propose 
that other land originally let to the leaseholder, but now assigned to another, 
should also be included in the transfer, or that parts of the premises that are 
above or below other premises in which he has an interest should be excluded 
from the transfer.  

Do consultees agree?  

I do not know how this would affect me as the owner of a house which is part of a larger 
building.  I would not want my head-lessor to be able to buy the part of the freehold that 
relates to the sub-lease on my house.  I, as the occupant and owner of the sub-lease, would 
want the option to buy the freehold directly if that were ever open to me.  

Consultation Question 38.  

8.57  We provisionally propose to replace the language of “houses” and “flats” with the 
new concept of a “residential unit”.  



Do consultees agree? 

I agree with the concept of a residential unit.   

8.58  Do consultees think that our proposed definition of a “residential unit”, set out at 
paragraphs 8.37 to 8.56, will work successfully in practice?  

I would want to be sure that my house which is on a sublease would be treated as a separate 
residential unit from the house which is included in the head-lease. 

8.59  We provisionally propose to exclude business leases from enfranchisement rights. 
Do consultees agree? If so, do consultees agree that the best method of achieving this 
exclusion is by restricting enfranchisement rights to leases which permit residential use?  

Yes 

Consultation Question 39.  

8.67 We provisionally propose to maintain the requirement that, in general, a 
leaseholder must have a lease which exceeds 21 years in order to qualify for any 
enfranchisement rights.  

Do consultees agree?  

I agree that it should apply to leases that were originally over 21 years.  My lease currently 
has 33 years left.  I don’t know if the new legislation will help me in time but I would not 
want to become permanently disenfranchised if my private intermediary landlord 
successfully blocked a lease extension due to National Trust exemptions for another 12 years 
(they have blocked it for 14 years already). 

Consultation Question 40.  

8.71  We provisionally propose maintaining the current legal position that separate, 
concurrent long leases between the same landlord and leaseholder may be treated as if 
they were a single long lease.  

Do consultees agree?  

No opinion 

8.72  We provisionally propose maintaining the current legal position that renewals or 
statutory continuations of long leases are also to be treated as long leases. Further, we 
propose adopting (across the board) the 1967 Act’s approach to consecutive long leases, 
in treating them as a single long lease.  

Do consultees agree?  

No opinion 

Consultation Question 41.  



8.74 We provisionally propose that all qualifying criteria for enfranchisement rights 
based on financial limits (both the low rent test and rateable values) be removed.  

Do consultees agree?  

Yes 

 

Consultation Question 42.  

8.77 We provisionally propose that the requirement to own premises for two years 
before exercising enfranchisement rights in respect of those premises be abolished.  

Do consultees agree?  

Yes 

Consultation Question 43.  

8.95 We provisionally propose that the right of individual freehold acquisition should be 
available where:  

1. (1)  a leaseholder has a long lease over premises which include at least one 
residential unit which is not sublet to another person on a long lease;  

2. (2)  there are no units in the building save for the unit(s) let to the leaseholder 
under his or her long lease; and  

3. (3)  the premises let to the leaseholder comprise either:  
1. (a)  one unit; or  
2. (b)  more than one unit, but:  

1. (i)  none of those units are residential units that are sublet to 
another person under a long lease; and  

2. (ii)  the floor space of any non-residential units does not exceed 
25% of the floor space of all the units combined.  

Do consultees agree?  

I would like to ensure that my head lessor does not have the right to buy the freehold to my 
sub-lease house on the grounds that he owns the house next door on the same head lease.  
Any option to buy the freehold should go to me as the sub-lease owner and occupant, rather 
than to my landlord. 

Consultation Question 58.  

8.192  Do consultees consider it desirable to attempt to restrict the enfranchisement 
rights of commercial investors further than the current law does?  

8.193  If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors:  



1. (1)  by means of a residence test; or  
2. (2)  by the adoption of a reduced definition of a residential unit, to 

exclude units which are let on short residential tenancies?  

Are there any other options we should consider?  

I do not think that there should be any difference between the rights of residential and 
commercial owners and do not think that a residence test would work in practice.  It would 
create more opportunities for loopholes.  For example, the head-lease to my house is owned 
by a trust in the favour of four grandchildren of a family of professional commercial 
landowners.  I suspect they would not pass a residency test to enable them to buy the freehold 
in this circumstance.  Would this also eliminate the opportunity for me to ever buy the 
freehold as a resident of a sub-lease house?  The scope for unintended consequences and 
complexity seems high. 

Also, because we cannot sell our house (with 33 years on the lease and modern ground rent 
of £35,000 p.a.) if in the future we were forced to rent the house out to cover the ground rent 
or to enable us to downsize etc, would we be then penalised if the opportunity to enfranchise 
comes about at a later point? 

Consultation Question 59.  

8.194 How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented, or made more costly by:  

1. (1)  the qualifying criteria based on financial limits (the low rent test and 
rateable values) under the 1967 Act;  

2. (2)  the difficulty in categorising premises as either flats or houses;  
3. (3)  the uncertainty surrounding the definition of a “house” under the 1967 Act 

and the definition of a “self-contained building” under the 1993 Act;  
4. (4)  the two-year ownership rule under the 1967 Act and (in respect of lease 

extensions) the 1993 Act; and  
5. (5)  the general complexity and inaccessibility of the qualifying criteria for 

enfranchisement rights?  

8.195 To  

1. (1)  the duration and cost of the enfranchisement process; and  
2. (2)  the number of disputes arising under the enfranchisement regime?  

what extent would our proposed reforms to qualifying criteria reduce  

We are not eligible for a lease extension as our house had already had one extension for 50 
years back in the 1970s under the 1967 LR Act . We have no right to buy the head lease from 
our intermediary landlords and we have no right to buy the freehold from the National Trust 
so we are completely disenfranchised.   

 

 





its private intermediary landlords enjoy has meant that many leaseholders such as ourselves 
have been trapped with houses that they cannot sell due to short leases and huge Modern 
Ground Rent (despite the waiver the NT has agreed to). Many of the problems we are facing 
have nothing to do with the NT’s ability to protect our houses for the nation.  It is therefore 
essential that the law is changed to help people currently suffering under this regime. 

 (3)  be subject to more limited enfranchisement rights than other property?  

Option 3a would be the only acceptable compromise in my view. That is, the right to 
multiple longer lease extensions of 125 years or more.  I can see that there is an argument for 
the NT to be excluded just from the obligation to sell the freehold of its properties for the 
purposes of protecting and conserving buildings that have been gifted to it.  However, it is 
essential that the National Trust is legally required to offer multiple long leases on these 
properties.  I do not see this as causing the NT any conflict with its stated aims, nor does it 
present them with the same problems as a freehold transfer.  In many cases it reflects the 
reality of what is happening voluntarily.  This must however be made statutory as the current 
voluntary system is open to abuse, especially by private intermediary landlords who are 
under no obligation to pass down the chain the voluntary terms granted by the NT.  If the NT 
is to be protected from selling freeholds then their intermediary landlords should also be 
legally obliged to sell part of the head-lease that relates to a sub-lease, in the same way that 
other private landlords would be obliged to sell their freehold interests.  

I would seriously question why, as stated in the Consultation, the NT believes that a lease of 
125 years + would “greatly reduce or eliminate altogether” their ability to ensure that these 
properties are used for the benefit of the nation.  Given that the conservation aims of 
protecting the buildings is fully met by the covenants in the lease, combined in most cases 
with Listed Building rules and local council planning policies, I believe it can only mean one 
thing.  It means that the NT wants to have the option to re-possess our homes with zero 
compensation when the lease eventually expires.  Allowing the NT to let leases dwindle in 
length to a point where a leaseholder is trapped in uncertainty, unable to sell should not be an 
option granted to the NT (a charity) in the name of saving buildings for the nation.  Indeed it 
may have the opposite effect; how can the NT expect us to continue to invest large sums of 
money in the upkeep and maintenance of these properties with such financial uncertainty 
hanging over our heads.  
 
The NT made a choice when it granted a long lease.  It chose to give up the right to have 
access to the house, in return for cash remuneration.  As part of that deal the leaseholder 
would bear the cost of restoring and maintain the property.  The NT has already given up its 
right to have free and easy access to ‘change the use’ of that building.  If any other freeholder 
in the country wished to regain control of a long lease building, they would have to buy it 
back at a market price. I do not see why the NT (or their private intermediary landlords), 
having reaped the benefits of the original transaction should be entitled to claim the house 
back for free, by controlling the length of the lease.  
 
The Consultation says that a lease beyond 99 years “presents difficulties for the NT with 
making judgements as to the best use of the property for future generations”.  There is no 
mention here of the impact that that statement has on the current generation of owners of 
these leasehold properties.  The only view point presented is that of the NT. So because the 
NT would like a small amount of optionality for some vague future eventuality, we are 
saddled with a house with no security of tenure, is not mortgageable, is not saleable and is 



depreciating at an ever increasing pace as more of these damaging statements are made 
public.  The ‘difficulty’ that this presents to people in our situation is vast and affects us now 
and on a daily basis as our lives are taken over by legal costs and worries about the future, 
not to mention the inability to move house and get on with our lives. 

Option 3b, which suggests single lease extensions of 99 years, would be completely 
ineffective as a solution.  All it does is push the problem out to the next generation.  It would 
be a great shame if this opportunity to make long-lasting and sustainable reforms, introduced 
the same pitfalls that the 1967 LR Act did by making short term proposals with no provision 
for what happens after that period expires.   

I completely disagree with the suggestion by the Law Commission that this option might 
“strike an appropriate balance between the Trust’s general purposes and its leaseholders’ 
need for security of tenure”.  This proposal is completely in the NT’s favour.  I also dispute 
any claim that the NT’s “general purposes” would be facilitated by imposing intolerable 
uncertainty on my family home, rendering it unsaleable and un-mortgageable for years to 
come.  Why should the NT be allowed to do this?  Especially as we spend a good deal of time 
and money maintaining the house on the NT’s behalf.   

The NT has historically capped its leases at 99 years.  The Consultation asserts that in 
property terms this is considered a ‘not unreasonable period’.  I disagree with that statement. 
That may be true if the leaseholder is entitled to buy the freehold or if the leaseholder is 
entitled to multiple lease extensions.  I am afraid that when you are entitled to neither, 99 
years just does not cut it.  With public awareness of the problems with leasehold properties 
growing, banks are no longer lending mortgages to properties with less than 80 years.  That 
would leave only 19 years after a lease extension before your house becomes un-
mortgageable again.  A prospective buyer with any sense would see that that is not an 
attractive prospect and would most likely not proceed with a purchase.  Furthermore, this just 
opens up another loophole to be abused by private landlords who hold the head lease on NT 
properties. The Crown Estate is happy with lease extensions up to 150 years, why not the 
NT? 
 
The National Trust has claimed that a lease length greater than 99 years would in practice 
undermine the inalienable status of the land. We have received legal advice that there is in 
fact no definition of “inalienable” in the National Trust Act, or in Stroud’s Judicial 
Dictionary and there is also no law on whether a very long lease would break the inalienable 
nature.  “Alienable” simply means capable of being disposed of; so inalienable means that the 
freehold in the land cannot be disposed of.  Leases can be of any length. The decision to limit 
leases to 99 years is a policy decision by the NT rather than a legal requirement. 
 
With the National Trust increasingly refusing to grant voluntary lease extensions, the 
comment that “limiting the length of a long lease to 99 years or less means that as times 
change and buildings can be enjoyed by the nation in different ways, the Trust can review the 
best way of ensuring the nation benefits from the conservation of such buildings” has an 
ominous undertone.  This is not a day trip to . This is my family home, which 
I paid for on the open market, spent approximately £500,000 renovating and in which my 
three children were born and it is now being talked about as something the nation might like 
to enjoy in “different ways” and with no talk of any compensation.  That is something that 
will be giving me sleepless nights for many years to come.   











Consultation Question 78.  

11.60 We provisionally propose that:  

1. (1)  leaseholders making an enfranchisement claim should serve their Claim 
Notice on their competent landlord (the first superior landlord who holds a 
sufficient interest in the premises to be able to grant the interest claimed); and  

2. (2)  in the case of joint owners of a single freehold, or in the case of a split 
freehold or other reversion, leaseholders will only be required to serve the Claim 
Notice on one landlord, and it will be for that landlord to serve copies of that 
notice on other landlords.  

Do consultees agree?  

Yes 

Consultation Question 98.  

13.55 We invite the views of consultees as to whether leaseholders should be required to 
make any contribution to their landlord’s non-litigation costs.  

I do not think that leaseholders should be required to make any contribution to landlord’s 
non-litigation costs.  I have spent a lot of money on legal advice in my attempt to get a lease 
extension and my landlord has not had to pay a penny even though it is they who are 
blocking the voluntary lease extension from being passed from the National Trust to our sub-
lease. 

Consultation Question 109.  

15.37  Do consultees consider it desirable to seek to treat commercial investors 
differently from owner-occupier leaseholders in respect of the premium payable for the 
exercise of enfranchisement rights?  

15.38  If so:  

1. (1)  do consultees consider that it might be possible to distinguish between 
such leaseholders:  

1. (a)  by reference to whether the leaseholder is exercising 
enfranchisement rights for the first time;  

2. (b)  by reference to whether the leaseholder is exercising 
enfranchisement rights in respect of his or her only or main home; 
or  

3. (c)  by some other means?  
2. (2)  how might the valuation methodology be varied so as to produce 

different premiums for different types of leaseholder?  

We have a rent review in 2026; if our ground rent dramatically increases (it went up from 
£250 to £35,000 at the last rent review) then we may find ourselves having to rent out the 
property as we cannot sell it with the lease as it currently stands. There may also be other 
reasons that might cause us to leave the house and rent it out e.g. unemployment or illness. I 



am concerned that we could then be penalised by any law that treats owner occupiers 
differently to people who are renting out their property as it may not differentiate between 
commercial investors and those like us who may no longer be living in the house out of 
necessity.  I think that any attempt to differentiate in this way would be open to abuse and 
loopholes and may have unintended consequences. 

Consultation Question 123.  

15.112 We welcome evidence as to the likely impact on the leasehold market (and wider 
housing market) of differentiating between classes of enfranchising leaseholder (for 
example, those who occupy the property as a residence and those who do not) in respect 
of the premium payable.  

I do not think you should go down this route.  It will be complex, open to avoidance tactics 
and loopholes.  It may also end up penalising those people who have to rent their house out of 
necessity because they can’t sell it and can’t afford the ground rent.  There may be all sorts of 
unintended consequences of the type we now see in relation to the 1967 Leasehold Reform 
Act.  I am very wary of this, although it would, in all likelihood, benefit us as owner 
occupiers. 

Consultation Question 126.  

16.118 We provisionally propose creating a statutory duty on the landlord who has 
conduct of an enfranchisement claim to act with reasonable care and skill, and to act in 
good faith, in respect of the interests of other landlords.  

Do consultees agree?  

I agree.  There should also be a statutory duty for an intermediate landlord to act in good faith 
and offer the same terms of any lease extension granted on the head lease to a sub-lessee 
seeking a lease extension.  Especially in the case of a National Trust intermediary landlords 
when there may be no option to buy the freehold but the National Trust may have offered a 
voluntary lease extension at a peppercorn ground rent on the head lease. 

Consultation Question 132.  

16.137 We provisionally propose that leaseholders holding sub-leases granted out of 
leases that had previously been extended under the existing or any future statutory 
enfranchisement regime should be entitled to bring, or participate in, an 
enfranchisement claim.  

Do consultees agree?  

You should also include leaseholders holding sub-leases granted out of head leases 
voluntarily extended (by the National Trust).  There is currently a loophole that means 
intermediary landlords can block lease extensions on sub-leases where the head lessor has 
enjoyed a voluntary head lease extension on favourable terms from the freeholder.   

 



Consultation Question 135.  

16.143 We welcome evidence as to the likely impact (financial and otherwise) on 
landlords of a new statutory duty requiring them to act with reasonable care and skill, 
and in good faith, in respect of the interests of other landlords. 
 
Please be aware of our situation where the head lessor (professional landlords) have a lease 
term of 95 years on a peppercorn rent as a result of a voluntary lease extension from the 
National Trust.  Our sub-lease however has 33 years and we pay the intermediary landlord 
£35,000 pa Modern Ground Rent.  The intermediary landlord has no obligation to offer us the 
same voluntary terms that they have received nor is there a statutory requirement to offer us a 
lease extension up to the term of the head lease.  They have also not been required to offer 
the waiver on Modern Ground rent that the National Trust has agreed for the majority of its 
tenants.  There should be a statutory duty for them to act in good faith in respect of the 
interests of sub-lessees and the freeholder which is a charity. 

 

 

 

 

 

 

 

 

 

 

 

 



From:    
Sent: 07 January 2019 16:30 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold enfranchisement consultation response 
 
Dear Professor Hopkins 

 
Please find below our brief comments on the leasehold enfranchisement consultation. 
 

• We propose that the 2 year qualifying limit for lease extensions is removed, and that a 
Notice of Claim is automatically assigned to a buyer when a property is sold which is 
currently subject to a Notice of Claim.  

 
• We propose that where finance has been obtained, then the lending institution also be 

made a party to the Notice of Claim. 
 

• We suggest that the most sensible period by which leases are extended is kept at the 
current 90 years – this ensures harmony with existing arrangements. 

 

• We propose that there is a clause or mechanism by which leases can be brought to an end 
to enable re-development or blocks or estates.  

 
• We propose that the reasonable costs incurred in connection with the new lease claim by 

the Freeholder and any other intermediate lessee are paid by the tenants, as in the current 
system.  
 

Please do not hesitate to contact me if you wish to discuss any of these proposals further.  
 
Best regards, 
 

 
 

myleasehold ltd 
Chartered Valuation Surveyors 
45 Chiltern Street  

London W1U 6LU 
 

 
 
Tel:  020 7034 3435  

 
Fax: 020 7486 8315 
 

 
 
 
Please take a moment to review our privacy policy.   
 
myleasehold Limited is regulated by RICS and is a member of ALEP. 
 
This email is confidential and intended for its addressee only. If you have received it in error, 

please delete it from your PC and inform us by telephone. No reliance may be placed upon this 



mail without written confirmation of its contents and any liability arising from such reliance without 
our confirmation is hereby excluded.  

 
Copyright in this email remains with myleasehold Limited. 

 
myleasehold Limited, reg. no. 5038582, registered at 14 David Mews, London, W1U 6EQ, 
registered in England and Wales 

Please don't print this e-mail unless you really need to 
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Leasehold Home Ownership: buying your leasehold or extending your lease 
Law Commission Consultation – September 2018 
 
Response from Churchill Retirement Living 
 
 
Introduction 
 
 
Churchill Retirement Living is a family-run British company which was founded in 1994 and has 

over 130 purpose-built retirement developments across the UK.   

 

It is the second biggest provider of private, owner-occupied retirement housing in the UK and its 

developments collectively number over 6,000 apartments, all of which are sold on a leasehold 

basis. 

 

Accordingly, this submission is principally concerned with the implications that may follow from 

any significant reduction in the current or future asset value of freeholds offered by Churchill 

which, in common with other large retirement developers, relies on capitalising the freehold value 

to deliver high quality, specialist retirement housing to the market at a price which is affordable 

for older customers. 

 

With regard to the other main elements of the consultation, Churchill Retirement Living believes 

that there is an important place for leasehold in the mix of property tenures available to people 

but that the terms applied to leasehold sales should be completely fair, transparent and easily 

understood by purchasers.   

 

This is consistent with the Government’s view that leasehold and ground rents have a particular 

significance in the successful provision of retirement housing and should be treated differently as 

proposed in last October’s consultation on leasehold reform.  Whilst the Government is in the 

process of reviewing responses to that consultation it is important that the proposals arising from 

this consultation do not obstruct or frustrate the outcome of the Government’s leasehold 

consultation. 

 

Enfranchisement Rights (Ch. 4-6) 

 

We are supportive of the proposed “right to participate” and the proposal that collective 

acquisitions should no longer be confined to a single building where there is an estate comprised 

of multiple buildings.   

 

However, the suggestion that a landlord should be obliged to lease back from a collective 

acquisition those properties not taking part in the acquisition raises a series of questions, not least 
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the appetite of landlords and if required the means of legal compulsion to make this come about.  

Churchill retains the head-lease on its developments and as such could be deemed the landlord.   

 

Were it to be the case that some leaseholders sought to enfranchise but others chose not to 

the practical administration of being the landlord for a small number of apartments and potentially 

all or part of the communal areas would be complex and costly.  Any proposals which have that 

effect will have a significant negative impact on housing supply in general and retirement housing 

in particular.   

 

Where enfranchisement does take place in a multi-apartment development it should do so in its 

entirety so that the whole development is then under the aegis of the Special Purpose Vehicle, 

rather than enfranchisement taking place in a piecemeal, individual basis with the landlord being 

expected to manage an unpredictable and changing portfolio of leaseholds. 

 

Reducing the Cost of Purchasing a Freehold (Ch.15) 

 

As with other aspects of leasehold reform which have been under consideration there is a danger 

that the future delivery of specialist retirement housing is going to be needlessly jeopardised by 

the sector being drawn into issues which are in fact largely confined to mainstream housing and 

bare no relation to the experience or enfranchisement ambitions of retirement living customers. 

 

It is the case that a typical purchaser of an apartment in a specialist retirement development is 

someone in their late 70s who is looking for a property which is easy to manage and comes with 

all the peace of mind that comes with knowing that someone is on-hand at the press of a button 

and that there are extensive communal areas and activities as part of the package. 

 

The time in which our customers live in the property may range from 10 to 20 years.   Nearly 

always the property in question is an apartment, in which case it will have been first sold on a 

lease term of 999 years with a ground rent subject to periodic reviews in line with inflation.  

Where the property is a bungalow this will have been sold on a freehold basis but with a deed 

of covenant relating to funding for the communal areas across the wider development. 

 

On this basis Churchill’s interface with the consultation is automatically much narrower than 

mainstream housing developers in that it is confined to enfranchisement arrangements for: 

 

a) apartments in developments where there are extensive communal areas,  

b) ground rents which are higher than £100 per year and typically higher than 0.1% of the 

purchase price, 

c) leaseholders who typically have little or no interest in purchasing the freehold for their 

property either individually or collectively. 

 

The main aspect of the consultation which has application to Churchill Retirement Living is 

therefore the impact on freehold asset value and in turn the role that freehold value plays in 

funding the construction of the extensive communal areas which are an essential and defining 

feature of retirement living. 

 



3 
 

Communal areas in retirement developments can include residential lounges, staff 

accommodation, treatment rooms, guest accommodation and landscaped gardens.  Many also 

have restaurants and a range of other facilities.  These areas are fundamental to the retirement 

living lifestyle and can account for around a third of the overall floor space in a new development. 

 

Whilst a service charge can recover the running costs of these areas (upkeep, staffing, services 

and products etc.) it cannot, by law, cover the initial construction costs of the areas themselves 

– that is to say setting aside the floor space, designing the areas and building them out.  Funding 

these initial construction costs is therefore reliant on capitalised ground rent contributions which 

in turn are defined by the value of the freehold asset over a period of time. 

 

The level of funding that we and other retirement developers can secure from an investor is 

based on certainty over the ground rent revenue to be accrued over a pre-agreed period of 

time.  The multiple of ground rent agreed with investors for the purchase of the freehold is 

informed by interest rates to the extent that when interest rates are low the multiple is higher 

and when interest rates go up so the multiple reduces.   

 

In a circumstance where the value of this asset is substantially reduced, as would be the case 

were it to be offered for sale at a capped price of ten times the annual ground rent, it follows 

that this reduced sum will become the new ‘market value’ of the freehold.   

 

The reduced value of the freehold then leads to a commensurate reduction in the level of 

investment that a developer can seek to attract in exchange for the freehold.  In practical terms 

where a freehold might once have had a market value to investors which equated to forty years 

of ground rent that market value would be cut by 75% if the purchase price for leaseholders was 

capped at 10 years ground rent value.  This would be translated into a 75% reduction in the 

capitalised funding available for delivery of specialist retirement living developments.   

 

It therefore follows that were the current or future value of the freehold asset to be diminished 

through any of the methodologies proposed in the consultation this would present an immediate 

and serious threat to the future delivery of new retirement housing.  This would trigger a collapse 

in supply at a time when the UK needs to increase the supply, affordability and choice of 

retirement property available to people over 65, a demographic which will account for a quarter 

of the entire UK population by 2035. 

 

The principle of the specialist retirement sector’s unique reliance on capitalised ground rent 

income was evidenced in the Government’s October 2018 Consultation on Implementing 

Leasehold Reform which stated: 

 

“There is a risk, therefore, that by reducing future ground rents, there could be a knock-

on impact on the affordability of properties available to older people, and the availability 
of sites which require capitalised ground rents to be financially viable.” 

“Unlike most parts of the leasehold market where the leaseholders do not gain any 

tangible benefit from paying ground rent, it is evident that they do in the retirement 

sector.  Communal facilities are an important part of specialist housing and ground rents 
support their provision.” 
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“The Government wants to see a thriving specialist housing sector for older people, which 

provides them with choice and meets their individual and often complex needs.” 
 

This followed the February 2018 Housing for Older People report produced by the Housing, 

Communities and Local Government Select Committee report which stated: 

 

“We believe that, in the face of demand, there is a shortfall in supply of specialist homes 

in general and particularly for private ownership and rent and for the ‘middle market’.  

This limits the housing options available to older people and the opportunity to derive 
the health and wellbeing benefits linked to specialist homes….The current shortfall in 

specialist homes is estimated at around 15,000 to 25,000 units a year… There is a 

significant body of evidence on the health and wellbeing benefits to older people of living 

in specialist housing and the resultant savings to the NHS and social care.” 
 

Conclusion 

 

In light of the critical role freehold values have in funding specialist retirement housing, the chronic 

need for more retirement housing and the substantial negative impact on values which would 

arise from capping the purchase price for leaseholders at below the market rate, we believe 

retirement housing developments should be taken out of the scope of any proposals in Chapter 

15 which the Law Commission may make following this consultation.   

 

It is the case that purchasing the freehold of an apartment in a specialist retirement development 

is not a priority for most of our customers and it is certainly true that on buying an apartment in 

a specialist retirement development customers are made aware of the leasehold nature of their 

property and the considerations which apply.  The terms of the leasehold, and alternatives to it, 

are rarely a source of concern for customers during or at any time after the purchase of the 

apartment.   

 

Where a customer has a clear preference for buying a freehold property, or buying a property 

where they might seek to own the freehold at a later date, there are alternative mainstream 

housing developments on the market.  However, for the majority who are content with the 

leasehold terms that apply to retirement properties there exists a risk that were proposals to cap 

the value of the freehold applied it would jeopardise the future delivery of retirement housing by 

simply making it financially unviable in the absence of revenue from capitalised ground rent. 

 

The issue at hand is whether, in pursuit of making the individual or collective purchase of a 

freehold cheaper for those in mainstream housing, the proposals should or should not take in 

specialist retirement housing where freehold purchases are exceptional but the capitalised ground 

rent derived from market-value freeholds is essential.  We believe it should not. 

 

Specialist retirement housing is once again at risk of being drawn into the scope of a significant 

market intervention which is intended to address an issue that has little if any application to the 

retirement sector and which will go on to have a far more substantial negative effect on 

retirement living than the mainstream housing sector for which it is intended.   
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1. Summary of Recommendations  

 
1.1. Headlines 

1.1.1. Three-quarters of CILEx members surveyed believe that landlords are treated 
more favourably than leaseholders under the current regime. The current 
enfranchisement regime does not sufficiently represent the interests of 
leaseholders, and reforms are needed to ensure that they are able to balance 
the interests of both landlords and leaseholders in an equitable manner. (Para 
4.20-4.22, 13.5-13.9) 

1.1.2. However, a ‘one size fits all’ approach is unsuitable. The reforms need to 
appropriately balance simplifying the current enfranchisement regime with 
recognising the divergences in land interests, properties, leaseholders and 
landlords. (Para 3.3, 8.1)   

1.1.3. Improving consumer awareness of costs and processes within the 
enfranchisement regime should be a key area of reform. (Para 3.1)  

1.1.4. There is also a need for clearer information for frontline practitioners on how the 
multitude of ongoing leasehold reforms shall interact and be prioritised. (Para 
3.1) 

1.1.5. Streamlining the enfranchisement regime for flats and houses is a necessary 
step in achieving parity; however, within wider leasehold reforms, the acute 
grievances faced by these different leaseholders should not be overlooked. 
(Para 3.2, 8.2-8.4) 
 

1.2. Terms of Enfranchisement 
1.2.1. Limiting the freedom of parties to negotiate the terms of their enfranchisement is 

not a solution to the underlying inequalities of arms between landlords and 
leaseholders.  (Para 4.1)  

1.2.2. Amendments to remove the incoherent distinctions between the Leasehold 
Reform Act 1967 and the Leasehold Reform, Housing and Urban Development 
Act 1993, in adopting the more favourable position for leaseholders, are 
welcome. (Para 4.3-4.5, 6.1-6.2, 8.7)  

1.2.3. Leaseholders of houses should have the right to longer lease extensions as the 
current 50 year-period is no longer fit for purpose. (Para 4.6) 

1.2.4. The Leasehold Reform Act 1967 s.17 is in need of reform to provide 
leaseholders of houses with safety and stability in their own homes. (Para 4.7)  

1.2.5. Landlord rights to repossession for the purposes of redevelopment should be 
limited to the end portion of a lease, and supplemented with a mandatory notice 
period that provides sufficient time for leaseholders to reorganise their affairs.  
(Para 4.8)  

1.2.6. Enfranchisement reforms must take into consideration concurrent reforms within 
the leasehold and wider housing sector to ensure reforms are dovetailed 
together. (Para 4.9, 14.8) 

1.2.7. Reforms should not place Aggio style leases in a more or less favourable 
position then regular leases. (Para 4.14) 

1.2.8. Freehold acquisition claims should entitle leaseholders to acquire the freehold 
subject to the rights and obligations on which it is already held to stay truthful to 
the transaction. (Para 4.15) 

1.2.9. A landlord should not be capable of unreasonably excluding land under his/her 
ownership from a freehold acquisition claim. (Para 4.19) 
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1.2.10. Leaseholders should be entitled to participate in collective enfranchisement 
claims at a later date (Para 4.44-4.47), and nominee purchaser companies 
should be mandated to take the form of a company limited by guarantee to 
facilitate this new right. (Para 4.26-4.37) 

1.2.11. In determining whether collective enfranchisement should be permitted for 
houses on an estate, greater consideration should be made as to whether this 
would be of any practical benefit, and indeed whether it is practical at all in the 
context of particularly large estates. (Para 4.38-4.39) 

1.2.12. Proposals introducing rights to insist that a landlord take leasebacks over a 
property/properties, needs to consider how this might complicate the process for 
non-participating leaseholders who wish to exercise their right to collective 
enfranchisement in future. (Para 4.42) 

1.2.13. All freehold acquisition claims should enable enfranchising leaseholder/s to 
discharge any mortgage secured against the freehold directly, however 
obligations to pay the mortgage in full need to be supplemented with safeguards 
against abuse of process. (Para 6.3-6.7) 
 

1.3. Qualifying Criteria 
1.3.1. Whilst enfranchisement rights should be limited to leases which permit 

residential use (Para 8.5), they should not be dependent on the identities of 
either party involved in the transaction. (Para 8.28-8.31, 14.5-14.7) 

1.3.2. Reforms should abolish the qualifying criteria based on financial limits (low rent 
test and rateable values) as well as the two-year limitation on exercising 
enfranchisement rights. (Para 8.8-8.11) 

1.3.3. The two-thirds requirement for collective enfranchisement should be relaxed in 
the context of premises containing shared ownership leases. (Para 8.16-8.17) 

1.3.4. The requirement for at least half of all qualifying leaseholders to take part in a 
collective freehold acquisition claim is no longer as relevant in light of proposals 
enabling leaseholders to exercise enfranchisement at a later date. (Para 8.18-
8.22) 

1.3.5. Circumstances in which the validity of notices can be challenged should be 
limited, including with regards to delivery of those notices. (Para 11.2-11.3) 

1.3.6. There should be standardised simpler forms provided for commencing an 
enfranchisement claim. (Para 11.4) 

1.3.7. Whilst leaseholders should be encouraged to notify all qualifying tenants of a 
collective enfranchisement claim, this should not be made a legal obligation. 
(11.5) 
 

1.4. Disputes and valuations 
1.4.1. The concurrent jurisdiction of both the Tribunal and County Courts to deal with 

enfranchisement-related disputes should be reformed as it has led to added 
costs, time delays and exploitation of legal process. This particular reform 
should take into account parallel proposals for a new Housing Court. (Para 
12.1-12.2) 

1.4.2. A single valuation expert would be useful in solving valuation disputes outside 
of the Tribunal. (Para 12.3) 

1.4.3. Greater consideration should be made into whether the contributions 
requirement (to pay landlord non-litigation costs) should be retained; in any 
case standardised rates are needed to improve transparency and 
reasonableness of these costs. (Para 13.1-13.4) 
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1.4.4. Reforms are needed to remedy the current valuation process as it indirectly 
favours higher premiums. (Para 14.1) 

1.4.5. The valuation methodology for premiums should be simplified so that both 
parties are better positioned to make an informed decision at the outset, and to 
help manage expectations. (Para 14.2) 

1.4.6. Both options for reforming valuation would be favourable to the current system, 
provided it is made clearer and simpler. The option for introducing a simple 
formula is marginally preferred as being most effective in driving premiums 
down and avoiding the need for professional valuation costs. (Para 14.22-
14.23) 

1.4.7. In either case, marriage value should be removed from the valuation 
methodology. (Para 14.3, 14.8) 
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2. Introduction  
 

2.1. The Chartered Institute of Legal Executives (CILEx) is the professional association 
and governing body for Chartered Legal Executive lawyers, other legal practitioners 
and paralegals. CILEx represents around 20,000 members, which includes 
approximately 7,500 fully qualified Chartered Legal Executive lawyers. Amongst these 
more than 5,800 specialise in conveyancing.  

 
2.2. As it contributes to policy and law reform, CILEx endeavours to ensure relevant 

regard is given to equality and human rights, and the need to ensure justice is 
accessible for those who seek it.  
 

2.3. This response includes contributions from CILEx members working in conveyancing. 
CILEx liaised with practitioners through its Conveyancing Specialist Reference Group 
and conducted several surveys into member experience of laws relating to the current 
leasehold enfranchisement process. These are expanded in more detail below. 
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3. General Points 
 

3.1. Survey results demonstrated a strong majority of CILEx members (75.86%) who 
believe that landlords are treated more favourably than leaseholders under the current 
regime. We acknowledge the efforts of different agencies, including the Law 
Commission, to address this, however reform must not be piecemeal or fragmented. 
 

3.2. CILEx emphasises that the impact of leasehold reforms shall only be felt where both 
practitioners and consumers have an adequate level of awareness around the 
proposed changes.  

3.2.1. Comments from survey respondents have emphasised that it is less than clear, 
with several concurrent and simultaneous projects taking place, how these shall 
all interact and ultimately impact leaseholders. Clearer information for frontline 
practitioners on the short term, mid-term and long-term solutions that are being 
proposed, along with their appropriate weighting of priority, would be welcome.  

3.2.2. Survey results further indicate that CILEx members consider consumer 
awareness of costs and consumer awareness of processes to be the greatest 
problem with the current enfranchisement regime. Therein, notwithstanding the 
more substantive issues inherent within the various stages of enfranchisement 
(particularly with regards to the valuation methodology for calculating 
premiums), the success of these reforms shall be largely dependent on wider 
efforts to improve transparency and public awareness around leaseholder 
rights.  

3.2.2.1. To this end, CILEx maintains that any person seeking to purchase land 
should be directed to resources and legal advice from the very beginning 
of the house buying process, so that they are well equipped to make an 
informed decision about what is likely to be one of the biggest purchases 
of their lives.  

3.2.2.2. Improved consumer awareness of the proposed reforms shall also be 
beneficial in mitigating risks faced by existing leaseholders with regards to 
the reduction in value of their home resulting from leasehold reforms.  

 
3.3. CILEx welcomes the efforts taken to streamline the treatment of houses and flats 

under the new proposed enfranchisement regime. The benefits that this shall have in 
eradicating arbitrary distinctions and securing parity between the two groups of 
leaseholders is notable. As such, almost half of survey respondents (47.37%) agreed 
with the notion of introducing one coherent set of criteria for identifying a premises.  

3.3.1. It is important however, that this approach is not blindly adopted within other 
areas of leasehold reform, as it risks bundling together the acute grievances 
that leaseholders of flats and leaseholders of houses face. For example, there 
is a clear discord between the justifications at hand for carving out a leasehold 
interest in the context of flats, as compared with those of houses. Identifying the 
areas in which the treatment of flats and houses must necessarily diverge is just 
as important to solving many of the problems within the current leasehold 
sector.  
 

3.4. CILEx recognises that a fine balance needs to be achieved (within these reforms) in 
attempting to streamline the regime such that the enfranchisement process can be 
simplified, whilst not falling into the trap of a ‘one size fits all’ approach which would 
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unrealistically group together various land arrangements with differing rights and 
interests to consider.1  

3.4.1. In a similar vein, our members showed caution against grouping landlords 
together into one overarching category, overlooking the existence of individual 
landlords and small to medium sized enterprises who do not pose the same 
risks (e.g.: inequality of arms) as their larger counterparts. 

3.4.2. CILEx stresses that along with recognising these nuances within the leasehold 
sector, and the disparate nature of different landlords; it is imperative that 
reforms do not unjustifiably shift the balance of favour onto leaseholders without 
due regard towards landlord interests. Some members did articulate 
apprehension that if this were to happen, there would be a risk of removing all 
incentives for becoming a landlord, which in turn could have major 
repercussions on the housing market and wider leasehold sector.2  
 
 

4. Terms of Enfranchisement  

Terms of Enfranchisement: General Comments 
 
4.1. CILEx is not fully convinced by the argument that enfranchisement should not be 

utilised as a platform for addressing issues relating to onerous terms within existing 
leases.3  

4.1.1. It is understood that this stance has been adopted predominantly on the 
premise that the imbalance of power that currently exists between leaseholders 
and landlords would be exacerbated if wider powers were given to both parties 
to negotiate the terms of enfranchisement.  

4.1.2. It is conceded that amongst survey results, a majority of respondents (55.56%) 
agreed or strongly agreed that freedom for parties to negotiate the terms of 
enfranchisement (within the current statutory regime) is problematic in practice. 
Herein, survey comments did identify the imbalance in power between landlords 
and leaseholders as a contributing factor to these difficulties.  

4.1.3. Nevertheless, CILEx would like to emphasise that limiting choice is not a 
solution for remedying the current inequality of arms that exists between both 
parties. CILEx hopes that the Law Commission’s planned work on Unfair Terms 
in Residential Leasehold shall be able to assist in this regard by providing for 
effective redress mechanisms, coupled with the ongoing work to improve the 
home buying and selling process. Once these plans are realised, it is dubious 
whether the justifications put forth within these reforms for limiting parties’ 
powers to negotiate their own enfranchisement terms would still be relevant.  

4.1.3.1. It is recognised that limiting this power as proposed, could have the 
effect of creating perverse outcomes in reality; restricting amendments 
even where both parties are in agreement that the amendment is 
necessary or desirable.  

                                                           
1 When asked what practical difficulties might arise in respect of some of the reform proposals, survey 
respondents raised this particular issue. 
2 Member comments included: “I don't think that the law should be changed to make being a landlord completely 
unattractive as who would then be one, but at the present time the tenants have no powers at all meaning 
landlords can do/charge what they like.”  
Although it is noted that surveys into parallel reforms for banning the supply of leasehold houses were not 
considered by majority of our members to pose a threat to the supply of housing from a developer’s perspective.   
3 Consultation paper, p.66, para 4.65. 
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4.1.3.2. It should also be taken into consideration that as the length of leases 
generally span decades, it is not unlikely for a leaseholder exercising 
his/her rights of enfranchisement to be different from the original lessee. In 
these circumstances, there are arguments as to fairness in limiting the 
ability for the leaseholder to renegotiate the terms of the lease.  
 

4.2. In either case, CILEx emphasises that proposals to limit additional terms of 
enfranchisement to prescribed lists, must ensure that the prescribed list is routinely 
updated in order to future-proof the regime. As the terms are intended to reflect best 
practices and market needs, there needs to be a mechanism in place for ensuring that 
terms are routinely reviewed and brought in line with conveyancing practices 
(especially in the context of lease extensions). 

 
Question 2. (Part 1) We provisionally propose that leaseholders of both houses and 
flats should be entitled, as often as they so wish (and on payment of a premium), to 
obtain a new, extended lease at a nominal ground rent. Do consultees agree?  

 
4.3. CILEx strongly welcomes the Law Commission’s finding that there is “no reason for a 

leaseholder of a flat to enjoy a more favourable right to a lease extension than a 
leaseholder of a house.”4 

4.3.1. Survey results demonstrated that respondents were largely in agreement 
(70.18% in favour) of having one streamlined enfranchisement regime that 
applies the same to both flats and houses.  

4.3.2. Survey comments showed additional support that one streamlined 
enfranchisement regime would not only be of benefit to leaseholders seeking to 
enfranchise, but also for landlords and practitioners.5 
 

4.4. CILEx welcomes the decision to adopt the more favourable approach used in the 
1993 Act as the general principle (whereby a premium is paid for a lease extension, 
followed by payment of a nominal ground rent).  

4.4.1. 81.13% of survey respondents agreed or strongly agreed that lease extensions 
should not be subject to a ground rent. This was in keeping with findings from 
previous surveys in which 93.93% of CILEx members agreed or strongly agreed 
that ground rents should start and subsequently remain at a ‘peppercorn’ (zero 
financial) level.6 

4.4.2. This is also in keeping with parallel reform proposals by the Ministry of Housing, 
Communities and Local Governments (MHCLG) to cap ground rents on all 
future leaseholds to a nominal figure.7  

                                                           
4 Consultation paper, para 4.38. 
5 Member comments included: “This can't come quickly enough. It MUST be VERY streamlined and remove all of 
the current obstacles and complexity.”; “This has been a long time coming! At the moment, the process is 
complex and lawyers need specialist experience in this area to advise.”; “A simple system would help both 
professionals and Clients and leave less room for misunderstanding and hopefully speed up the process which 
can take a long time.”; “… a standardised process may be beneficial to both the lessee's in respect to 
understanding, but also to landlords as there will be no way to villainise or mistrust [their] intention...”; “The 
present regime is something of a mine field for practitioners and difficult for the lay person to understand.” 
6  CILEx Response: Department of Communities and Local Government Consultation on ‘Tackling unfair 
practices in the leasehold market’, (September 2017), para 16.1.  
7 Ministry of Housing Communities and Local Government, Implementing Reforms to the Leasehold System in 
England, (October 2018).  
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4.4.2.1. Herein CILEx would like to draw the Law Commission’s attention to 
MHCLG’s quantification of ‘nominal’ ground rents as £10 per annum. 
82.85% of respondents to a previous survey conducted by CILEx, agreed 
with this proposed rate for a ‘nominal’ cap.8  

4.4.2.2. In line with MHCLG proposals, as it is intended that this cap would apply 
to any lease replacements, CILEx sees no reason why this should not 
encompass lease extensions within the enfranchisement process. 

 
4.5. In addition, 84.91% of survey respondents agreed or strongly agreed that there should 

be no limit on the number of subsequent lease extensions permitted for leaseholders 
of houses. This directly echoes the proposed new stipulation for all leaseholders to 
obtain new, extended leases ‘as often as they so wish.’9 
 

 
Question 2. (Part 2) We invite the views of consultees as to:  

(1) the appropriate length of such a lease extension; and   
(2) the points at which the landlord should be entitled to terminate the lease 

(paying appropriate compensation to the leaseholder) for the purposes of 
redevelopment.  

 
4.6. 88.68% of survey respondents were in favour of leaseholders of houses enjoying the 

right to a longer lease extension. This is in accordance with the Law Commission’s 
findings that the current 50-year period is no longer sufficient; as well as once again 
highlighting the need for greater parity between leaseholders of houses and flats. 

4.6.1. In voicing their agreement for extended lease terms, survey respondents had 
lease extensions of 125 or 250 years in consideration.   
 

4.7. CILEx is in agreement that the rolling break clause contained within the Leasehold 
Reform Act 1967 (1967 Act) s.17, is in need of reform. The current system places 
leaseholders of houses in a precarious situation, with little power or predictability over 
the actual length of their lease extension.  

4.7.1. This change is especially warranted in light of the aforementioned proposals for 
payment of premiums in all situations of lease extension, both for houses and 
flats. 
 

4.8. With regards to the rights of repossession, 55.55% of survey respondents disagreed 
or strongly disagreed that landlords should continue to enjoy this right for the 
purposes of redevelopment.10 

4.8.1. Survey comments indicated that where this right does continue to be enjoyed, it 
should only be exercised towards the end of the lease, with suggestions that 
there should be a mandatory notice period of a sufficient length for leaseholders 
to reorganise their personal affairs (herein a suggestion was made of 2 years as 
a sufficient notice period).  

4.8.2. However, it was recognised that in situations where a property has been 
abandoned or neglected by the tenant then the right of repossession may be 

                                                           
8 CILEx, Response: The Ministry of Housing, Communities and Local Government Consultation on ‘Implementing 
Reforms to the leasehold system in England’, (November 2018), para 2.32.1 
9 Consultation paper; para 4.38. 
10 Only 14.82% of respondents advocated that landlords should continue to enjoy this right. 
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justified. On these grounds, parallel suggestions were made for this right to be 
exercised only where there has been a severe breach of covenant.   

 
Question 3. We invite the views of consultees as to whether the right to a lease 
extension should in all cases be a right to an extended term at a nominal ground 
rent, or whether leaseholders should also have the choice:  

(1) only to extend the lease (without changing the ground rent); or   
(2) only to extinguish the ground rent (without extending the lease). 

 
4.9. Whilst CILEx recognises that the ability to extend a lease without changing the ground 

rent may be justified (in circumstances where it would allow leaseholders to keep the 
premium low and thereby spread out costs incurred), it is cautioned that this approach 
could risk undermining the policy position taken by MHCLG in mandating ground rent 
caps for future leaseholds.  

4.9.1. CILEx would urge that, to ensure consistency in approach and facilitate 
consumer awareness around ground rents, a nominal ground rent should 
continue to apply in all circumstances.  
 

4.10. With regards to the option of extinguishing ground rents without extending a lease, 
CILEx recognises the practical benefits, however it would emphasise the perversity in 
labelling such an arrangement as a ‘lease extension.’ Given the aforementioned 
concerns of consumer awareness around the enfranchisement process, this may 
cause additional confusion amongst consumers and the general public.  

 
Question 6. (Part 1) We provisionally propose that (except in the case of Aggio-style 
leases and cases where the common parts of a building are owned and managed by 
a third party) the terms of a lease extension (other than the length of the term and 
the ground rent) should be identical to the terms of the existing lease, save where 
either party has elected to include terms drawn from a prescribed list of non-
contentious modernisations. Do consultees agree?  
We invite the views of consultees as to the terms that should be included within such 
a prescribed list.   
 
4.11. CILEx welcomes the flexibility to change terms relating to ground rents, in line with the 

above proposals for lease extensions to be automatically subjected to a nominal 
ground rent.   

 
4.12. 77.78% of survey respondents agreed or strongly agreed with the proposal for lease 

extensions to replicate terms within the existing lease (except for length of term and 
ground rent). However, it was suggested that there should be a requirement for 
landlords to agree to any amendments which are necessary to address errors and 
omissions in the original lease as well as those which are necessary where 
circumstances have changed. 

 
4.13. Member feedback provided the following terms that should be included within the 

prescribed list of non-contentious issues for lease extensions: a). covenants in respect 
of insurance which complies with the Council of Mortgage Lenders (to ensure 
comprehensive insurance cover); b). a covenant to enforce all other covenants; c). a 
covenant to take over management of the property should the management company 
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fail to do so; d). rights granted of support shelter and protection; e). rights granted of 
access services and entry; e). service charge arrangements where the existing 
schemes no longer work; f). amendments to incorporate any terms covered in new 
legislation since the lease was first granted, g). terms to correct defects as per U.K 
finance requirements.11  

4.13.1. It was further suggested that user covenants should also be capable of 
being reviewed.  

 
Question 6. (Part 2) Do consultees consider that it would be appropriate to adopt a 
standard or model lease for Aggio-style leases? Alternatively, would it be appropriate 
to use a standard or model lease as a starting point in such cases? 
 
4.14. Exempting Aggio-style leases from this general approach is realistic and necessary 

given the unique characteristics of these leases.  
4.14.1. Whilst 44% of survey respondents agreed or strongly agreed with limiting 

Aggio style leases to terms provided for within a standard or model lease; the 
same number of respondents neither agreed nor disagreed with this proposal.  

4.14.2. CILEx asserts that if Aggio-style leases were given a standard or model 
lease purely as a starting point, then this would confer upon such leaseholders 
an advantage in having greater flexibility to alter the terms of their lease 
extension. The outcome, whereby Aggio-style leaseholders enjoy greater 
powers to negotiate the terms of their lease extension in comparison with 
regular leaseholders, does not seem justified. As such it is presumed that if 
flexibility to alter generic lease extension terms is limited to a prescribed list, the 
same should apply for Aggio-style leases for the purposes of parity.  

 

15. We invite the views of consultees as to whether a leaseholder making an 
individual freehold acquisition claim should acquire the freehold subject to the rights 
and obligations on which the freehold is currently held, or on terms reflecting the 
rights and obligations contained in the existing lease.  
We provisionally propose that, on an individual freehold acquisition claim, additional 
terms may only be added to the transfer where the leaseholder elects to include a 
term drawn from a prescribed list of terms. Do consultees agree?  
We invite the views of consultees as to the types of additional terms that should be 
included within such a prescribed list. 
 
4.15. CILEx concurs with the proposal for freehold acquisition claims to be acquired subject 

to the rights and obligations on which the freehold is currently held. This option 
ensures that an enfranchising leaseholder shall acquire the freehold in a manner that 
accurately reflects the asset being purchased. The Law Commission rightly observes 
that the alternative approach (endorsed by the 1967 Act) undermines the value of 
enfranchisement in denying a leaseholder from fully acquiring what the landlord has. 

                                                           
11 CILEx notes some member comments which suggested that the freedom to alter terms within a lease 
extension should be somewhat wider: “necessary amendments to deal with obvious deficiencies in [the] lease, 
[e.g.:] lack of mutual enforceability, up-dating insurance, covenant expanding service charge schedule…”; “any 
other terms that are incorrect should allow amendment – e.g. incorrect plan/s; incorrect clauses being referred to 
in other clauses etc.” 
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The result is to render the current enfranchisement regime for houses as somewhat 
artificial in nature. 

4.15.1. 85.19% of survey respondents agreed or strongly agreed with this approach 
for both individual and collective freehold acquisition claims. 
 

4.15.2. In addition, it is felt that acquiring the freehold subject to the rights and 
obligations on which the freehold is currently held has the benefit of clarity, 
ensuring that it may be better understood at a consumer level.  
 

4.16. In addition to obtaining the freehold interest subject to the rights and obligations on 
which the freehold is currently held, member feedback provided the following terms 
that should be included within the prescribed list: a). Any of the landlord’s existing 
covenants, b). A term allowing for other lessees to participate in enfranchisement at a 
later date (for collective freehold acquisitions), c). Rights of way, d). Service 
covenants. 

 
16. We invite the views of consultees as to whether, where a leaseholder’s existing 
lease contains rights and obligations in respect of land that is to be retained by the 
landlord, the leaseholder should (where there is no current estate management 
scheme in place) acquire the freehold subject to terms in respect of the retained land 
that:  
(1) reflect the rights and obligations set out in the leaseholder’s existing lease; or  
(2) appear within a prescribed list of appropriate covenants.  
We invite the view of consultees as to the types of terms that should be included 
within such a prescribed list. 
 
29. We invite the views of consultees as to whether, on a collective freehold 
acquisition claim where the leaseholders’ existing leases contain rights and 
obligations in respect of land that is to be retained by the landlord, the nominee 
purchaser should (where there is no current estate management scheme in place) 
acquire the freehold subject to terms in respect of the retained land that:  

(1) reflect the rights and obligations set out in the leaseholders’ existing leases; or  
(2) appear within a prescribed list of appropriate covenants.  
We invite the views of consultees as to the types of term that should be included 
within such a prescribed list. 
 

4.17. 70.37% of survey respondents agreed or strongly agreed that freehold acquisition 
claims (both individual and collective), where only part of the freehold interest is 
acquired (and there is no estate management scheme) should be subject to only 
those terms provided within a prescribed list. 

 
4.18. Member feedback provided the following terms that should be included within the 

prescribed list for both individual and collective freehold acquisitions (where only part 
of the landlord’s interest is being acquired): a). Provision for a mandatory scheme of 
estate management, b). Future repairing obligations, c). Rights of way, d). A term 
allowing for other lessees to participate in enfranchisement at a later date (for 
collective freehold acquisitions). 
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4.19. In either case of individual or collective freehold acquisition, CILEx emphasises that a 
landlord should not be capable of unreasonably excluding certain land (which is under 
his/her ownership) from a freehold acquisition claim.  

 

17. We provisionally propose that any obligation owed to a landlord of an estate by a 
leaseholder who has acquired the freehold of their premises should be enforceable 
whether or not the landlord has retained land that benefits from that obligation.  Do 
consultees agree?  
We invite the views of consultees as to whether unpaid sums due from a leaseholder 
who has acquired the freehold of their premises to a landlord of an estate should be 
capable of being charged against the freehold and enforced by the landlord as if he 
or she were a mortgagee of the property. 

 
4.20. Survey results demonstrated a strong majority of CILEx members (75.86%) who 

believe that landlords are treated more favourably than leaseholders under the current 
regime. 

4.20.1. That being said, some CILEx members did caution against the impact of 
reforms shifting favour too heavily onto leaseholders at the expense of 
landlords. It was pointed out that the nature of landlords can vary wildly, which 
in turn impacts the balance of powers and resources available to them.12 
 

4.21. With this in mind, CILEx is in agreement that obligations owed to a landlord of an 
estate by an enfranchising leaseholder should be retained regardless of whether they 
confer a benefit to the landlord or not. This is important in recognising the vested 
interests of the landlord, and to ensure that arbitrary distinctions are not created 
between different groups of landlords which may only serve to overcomplicate the 
regime. 

 
4.22. However, in ensuring a fair balance of interests between the leaseholder and landlord, 

CILEx disagrees that unpaid sums due from an enfranchised leaseholder to a landlord 
of an estate should be capable of being charged against the freehold. Such a reform 
would be a disproportionate solution in protecting the landlord’s interests, given the 
likely discrepancy between the value of any outstanding sums in comparison with the 
value of the freehold interest.  
 

18. We provisionally propose that where a leaseholder’s existing lease does not 
contain rights and obligations in respect of land that is to be retained by the landlord, 
the leaseholder should (where there is no current estate management scheme in 
place) acquire the freehold subject to terms in respect of the retained land that 
appear within a prescribed list of appropriate covenants. Do consultees agree?  
 
30. We provisionally propose that, on a collective freehold acquisition claim where 
the leaseholders’ existing leases do not contain rights and obligations in respect of 
land that is to be retained by the landlord, the nominee purchaser should (where 
there is no current estate management scheme in place) acquire the freehold subject 

                                                           
12 Member comments included: “It depends on who the Landlord is. Large companies with managing agents 
(e[state] & m[anaging] etc.) seem to be very different to private landlords”; “In the private rental sector tenants 
have the upper hand.” 
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to terms in respect of the retained land that appear within a prescribed list of 
appropriate covenants.  Do consultees agree?  
We invite the views of consultees as to the types of terms that should be included 
within such a prescribed list. 
 
4.23. CILEx recognises that such an approach is of practical benefit in safeguarding the 

rights and interests of the landlord with regards to any retained land which the 
enfranchising leaseholder may later interact with.  

 
4.24. In addition, this may be necessary to protect the interests of any leaseholders who 

have not yet chosen to exercise their rights of enfranchisement.  
 

4.25. If such a prescribed list is introduced, this list ought to be the same in relation to the 
situation within Question 16 and Question 29 as here.13 (The concerns voiced in 
response to both these questions are also once again reiterated here).  

 
21. We provisionally propose:  
(1) a general requirement that a collective freehold acquisition claim must be carried 
out by a nominee purchaser which is a company; and  
(2) an exception to the above requirement where:  

(a) the premises to be acquired contain four residential units or fewer;  
(b) all residential units are held on long leases;  
(c) the leaseholders of all residential units are participating in the claim; and  
(d) all those leaseholders agree.  

Do consultees agree?  
Do consultees consider that some of the requirements of company law are 
inappropriate or onerous for a nominee purchaser company and should be relaxed? 
If so, please tell us which. 
 
4.26. 46.16% of respondents agreed or strongly agreed with the approach that a nominee 

purchaser should be required to take the form of a company, though 30.77% neither 
agreed nor disagreed.  

 
4.27. Survey comments highlighted the following benefits that a corporate structure 

provides: the ability to persist following the death of the original enfranchising 
leaseholders, the ability to clearly stipulate obligations on behalf of new landlords, and 
crucially, facilitating for the future buy in of non-enfranchising leaseholders.   

4.27.1. The latter point is significant, with there being a general consensus amongst 
survey respondents (75.47%) that leaseholders who did not previously 
participate in collective enfranchisement should have the right to do so at a later 
date.  

4.27.2. Survey respondents voiced agreement with the Law Commission’s finding 
that the best way to safeguard this right of future-enfranchisement, would be a 
general requirement for leaseholders exercising collective enfranchisement to 
do so in the form of a company. This was in acknowledgment of the fact that a 
nominee purchaser, in the form of a company, could easily provide mechanisms 

                                                           
13 Para 4.17-19 
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for determining the relationship, duties and obligations of all leaseholders, 
irrespective of when they joined in on the freehold acquisition claim.14  
 

4.28. Survey respondents further highlighted the benefits of introducing such a general 
requirement in countering unnecessary delays and costs, as well as avoiding logistical 
difficulties faced in practice (particularly with regards to TR1 forms).15 

 
4.29. In recognition of the above viewpoints, CILEx welcomes the introduction of this 

proposed general requirement as a realistic solution to remedy impracticalities in the 
system, as well as to secure the rights and interests of all leaseholders to collective 
enfranchisement (including those unable to partake the first-time round).  

4.29.1. However, it has been suggested by some of our members that there would 
need to be safeguards in place to prevent the nominee company from losing its 
title should it be struck off. One suggestion to overcome this issue was to 
appoint a professional officer to the board.  
 

4.30. The exceptions listed are appreciated in that they do not undermine the right for 
leaseholders to exercise collective enfranchisement in future (exception 2(c)); and 
once again adopt a realistic approach in recognising that there are situations where a 
resident’s management company may not be suitable. This accords with general 
member views cautioning against adopting an overly rigid approach, which would risk 
overlooking the diversity of land interests and arrangements that currently exist.16  

 
4.31. Company law requirements that were identified as areas which could be relaxed in the 

context of nominee purchaser companies included matters relating to the provision of 
accounts and returns. 
 

22. We provisionally propose that the nominee purchaser company used for a 
collective freehold acquisition claim must be a company limited by guarantee.   
Do consultees agree? 
 
4.32. CILEx welcomes the provisional stance for a nominee purchaser company to be one 

of limited liability. As the Law Commission rightly points out, the relationship between 
leaseholders exercising collective enfranchisement is not necessarily built on trust, 
with leaseholders having very little control or choice in deciding who the other 
members of the company should be (exacerbated in situations where leases have 
been assigned to third parties). With this in mind, it would be unrealistic to expect 
enfranchising leaseholders to take on the risk of unlimited liability.  

 

                                                           
14 Member comments included: “Perhaps as part of buying freehold. the leaseholders had to set up their own 
management company and any late comers could have to right to buy into the freeholder company by way of a 
share. This would help to support the idea of a reserve fund for maintenance.”; “The Company if properly formed 
should have a Shareholders agreement which should specify how any later acquired premiums should be 
calculated and divided between the original property owners who enfranchised.” 
15 Member comments included: “[the] formation of a residents owned management company to hold the freehold 
estate and manage it. ..[means] On disposal this would avoid the need for constant updating of the freehold title.”;  
“[currently]  you need ID1s for everyone, you need them to sign the TR1 in advance.  Often people are away and 
the delay can be horrendous.” 
16 Please see para 3.4 above. 
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4.33. 70.83% of survey respondents agreed that a company limited by guarantee was the 
most appropriate structure to utilise in this scenario (as opposed to an unlimited 
company or one limited by shares).  
 

23. We provisionally propose that the articles of association of any nominee 
purchaser company exercising the right of collective freehold acquisition must 
contain certain prescribed articles. We also propose that those prescribed articles 
may only be departed from where:  

(1) all the residential units within the premises are held on long leases; and   
(2) the leaseholders of all residential units are members of the nominee 
purchaser company.  

Do consultees agree?  
We invite the views of consultees as to:  
(1) the matters in respect of which it would be desirable for articles to be prescribed; 
and  
(2) any matters in respect of which it would be desirable to require provision in the 
articles of association, albeit with some freedom as to that provision. 
 
4.34. Comments from survey respondents highlighted that the articles of association for a 

nominee purchaser company should provide for the ways in which non-participating 
leaseholders would later take part in the original claim.  

 
4.35. Where the leaseholders of all residential units are already members of the nominee 

purchaser company, it suffices that these provisos would no longer be necessary. 
Amongst the articles of association, it is recognised that there may well be other 
prescribed articles such as this, which would no longer be necessary should all 
leaseholders of the residential units already be members of the nominee purchaser 
company.  
 

24. We provisionally propose that a nominee purchaser company, having carried out 
a collective freehold acquisition, be restricted from disposing of the premises 
acquired, save where:  

(1) all the residential units within the premises are held on long leases;  
(2) the leaseholders of all residential units are members of the nominee 
purchaser company; and  
(3) all members of the company agree with the proposed disposition; OR  
(4) the Tribunal makes an order permitting the proposed disposition.  
 Do consultees agree?  

We invite the views of consultees as to the grounds on which the Tribunal should be 
empowered to permit a disposition of the premises acquired collectively by a 
nominee purchaser company.  
 
4.36. As stated previously in response to Question 21, CILEx members indicated strong 

agreement with the proposition that leaseholders who did not previously participate in 
collective enfranchisement should have the right to do so at a later date. CILEx is 
therefore in agreement that there should not be an ability for a nominee purchaser 
company to dispose of the freehold at the expense of these rights.  
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4.37. It has been suggested that there are only very limited good faith scenarios in which 
the disposition of freehold interest may occur. Respondents identified the following 
foreseeable grounds on which the Tribunal should have the power to make an order 
permitting the proposed disposition: where it is for the purposes of redevelopment (so 
not to infringe on the rights of landlords to repossess for these purposes). 

 

25. We provisionally propose that the right of collective freehold acquisition should 
extend to the acquisition of the freehold of an entire estate consisting of multiple 
buildings.  Do consultees agree? We invite the views of consultees as to how such a 
right might operate.  
Do consultees consider that there are any problems with the approach we have 
suggested at paragraph 6.95, or any other issues for which we would need to 
provide 
 
4.38. 53.85% of survey respondents agreed or strongly agreed that collective 

enfranchisement should be permitted for houses on an estate. This is in alignment 
with the view that there ought to be parity in the treatment between houses and flats.  

4.38.1. However, it is noted that 26.92% of respondents neither agreed nor 
disagreed with the proposition. Herein, a number of respondents voiced 
concerns about the practicality of implementing these proposals particularly in 
the context of larger estates17; whilst others were of the opinion that this would 
not be an attractive option for existing leaseholders as it would provide them 
with little benefit.18 CILEx therefore suggests that further consideration of the 
benefits of this proposal may be warranted.  
 

4.39. CILEx welcomes the express provision within paragraph 6.95(3), in recognising the 
importance of retaining the right to both individual and collective freehold acquisitions. 
This is in appreciation of the different circumstances that may render one of the two 
rights more favourable than the other despite leaseholders occupying the same 
estate. 

 

28. We provisionally propose that, where a nominee purchaser making a collective 
freehold acquisition claim is to acquire the whole of the landlord’s freehold interest, 
any rights and obligations that are not ordinarily discharged upon payment of the 
purchase price should be continued automatically.  Do consultees agree? What do 
consultees consider would be the best statutory means by which this could be 
achieved?  
We provisionally propose that, where a nominee purchaser making a collective 
freehold acquisition claim is to acquire the whole of the landlord’s freehold interest, 
                                                           
17 Member comments included: “Depends on the situation size of estate”; “Collective enfranchisement would be a 
logistical nightmare if there are a lot of houses on an estate. Owners may not realise how much it costs in time to 
complete the transaction and I can see there would be a lot of solicitors not prepared to take on the work.”; 
“There is too much to understand in looking after an estate, need qualified persons doing so”. 
18  Member comments included: “It would be difficult if not impossible to have all such lessees agreeing and why 
should one or two prevent others. The individual right should be sufficient.”; “I agree but I suspect a lot of the 
homeowners will have little interest in the running of the communal parts of the estate after they have 
enfranchised. This risks deterioration in the communal areas which frequently happens on leasehold 
developments where the residents have acquired the freehold.”; “Not sure what the merit would be in them doing 
so”’; “I don’t see the need?” 
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the parties should only be able to adopt additional covenants if those covenants are 
drawn from a list of prescribed covenants.  Do consultees agree? Which covenants 
do consultees consider should be included within such a prescribed list? 
 
4.40. It is only logical that any rights and obligations that would not ordinarily be discharged 

upon payment of the purchase price should automatically be transferred along with 
the freehold interest (i.e.: binding covenants and rent charges).  

 
4.41. Survey comments made the following suggestions for covenants that should be 

included within the prescribed list for collective freehold acquisition (where the 
landlord’s whole interest is being acquired): a). a covenant to indemnify, b) a covenant 
for the enforcement of other covenants and rent charges, c). a covenant to grant 
easements over retained land, free of charge, to any lessee that needs them. 

 

31. We provisionally propose to introduce a new power for leaseholders exercising 
the right of collective freehold acquisition to insist, if they so choose, that the 
freeholder take a leaseback or leasebacks of all parts of the premises (other than 
common parts) which are not let to participating leaseholders.  Do consultees agree? 
 
4.42. Majority of survey respondents (53.85%) neither agreed nor disagreed with this 

proposal.  
4.42.1. Amongst respondents, concerns were voiced that this new power may 

overcomplicate the enfranchisement process and may not be appropriate in all 
circumstances. In particular, it is noted that leasebacks could complicate the 
process later on for non-participating leaseholders who wish to exercise the 
right to collective enfranchisement in future.  

4.42.2. CILEx would therefore welcome further information around this proposal, 
particularly: how this new power would operate in practice and how it may 
interact with the new right to exercise collective enfranchisement at a later date.  

 

32. We provisionally propose that, where premises have been the subject of a 
collective freehold acquisition claim, the leaseholders in those premises should be 
prohibited from making a further collective freehold acquisition claim in respect of the 
same premises for a set period.  Do consultees agree?  
We provisionally propose that five years would be an appropriate duration for such a 
prohibition.  Do consultees agree? 
 
4.43. CILEx recognises that the ‘ping pong’ phenomenon, highlighted by the Law 

Commission, would likely cause frustration and aggravate problems for leaseholders. 
It is hoped however, that introducing the ability for non-participating leaseholders to 
take part in a collective enfranchisement at a later date should help to mitigate the 
likelihood of this happening. 

4.43.1. It is therefore assumed that the proposed prohibition would not apply in such 
cases, i.e.: where the non-participating leaseholder’s right of collective 
enfranchisement simply enables them to join in on the original claim that was 
made, as opposed to creating an entirely separate claim.   

4.43.2. To supplement this, CILEx acknowledges the benefits of having a time 
limitation, however it has been suggested that a period set at 5 years would be 
too long, with some members advocating a period as short as 6 months. CILEx 
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thereby recommends reconsidering the length of the prohibition to ensure that it 
appropriately balances the risks of ‘ping-pong’ with the interests of 
leaseholders.  
 

34. We provisionally propose a new right to participate: the right for leaseholders 
who did not participate in a prior collective freehold acquisition claim, or who did not 
qualify for the right at the time of the prior claim, subsequently to purchase a share of 
the freehold interest held by those who did participate.  Do consultees agree?  
Do consultees consider that the right to participate should be available only in 
respect of collective freehold acquisition claims completed in the future, or also in 
respect of collective enfranchisement claims that completed before commencement 
of the new regime?  
 
We have identified at paragraph 6.156 a number of issues which will need to be 
addressed in order for the right to participate to operate successfully. We invite 
consultees to share with us their views on how these issues might be resolved, and 
to tell us of any further difficulties they foresee with the operation of the proposed 
right. 
 
4.44. 75.47% of survey respondent agreed or strongly agreed that leaseholders who did not 

participate in a prior collective freehold acquisition claim should have the right to do so 
at a later date.  

 
4.45. Regarding 6.156 (1), the most straightforward solution suggested would be for 

nominee purchasers of completed enfranchisement claims to undergo conversion into 
a company (with a suitable mechanism in place to mitigate any additional costs that 
might be incurred).  

4.45.1. CILEx cautions however, that the effect of this would be to render the 
proposal for the general requirement under Question 21 (and the subsequent 
provisions under Question 22, 23 & potentially 24) to be retrospectively applied.  
 

4.46. Regarding 6.156 (6), CILEx would once again like to reiterate that efforts are needed 
beyond and before this point, in increasing consumer awareness around 
enfranchisement as there is a concern that many leaseholders are not aware of their 
rights to a collective enfranchisement, let alone of the issue of when a claim is taking 
place.19  

 
4.47. Survey results identified an additional problem that may arise in this respect, with 

regards to the likelihood of tax issues emerging where a non-participating leaseholder 
becomes capable of exercising their right to collective enfranchisement at a later date. 
CILEx thereby recommends that this issue be considered more fully.20  

 

 

 

                                                           
19 Please see para 3.2 above. 
20 Member comments included: “There may be tax issues for house/flat owners who do not own their property as 
their main residence and for shareholders in collective companies who draw down their part of any later acquired 
funds from other owners that are distributed particularly if they are Directors of the Company.” 
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5. Terms of Enfranchisement: Impacts 

9. To what extent would our proposed uniform right to a lease extension at a nominal 
ground rent, for both houses and flats, increase the likelihood of leaseholders 
seeking lease extensions under (future) enfranchisement legislation? 
 
5.1. As previously stated, survey results demonstrate general agreement with lease 

extensions at a nominal ground rent (upon payment of a premium in recognition of the 
landlord’s interests); however greater efforts are needed in raising consumer 
awareness around leasehold enfranchisement for these reforms to generate 
maximum impact.  

5.1.1. CILEx survey findings highlighted that consumer awareness of costs and 
consumer awareness of processes were the two biggest issues that our 
members identified with the current enfranchisement regime.  

 
5.2. Crucially, the new regime needs to ensure that it simplifies the current system, as 

opposed to establishing more complexity. Conveyancers and legal professionals need 
to be made fully aware of the new processes, with sufficient time and guidance to do 
so.21 
 

10. We welcome evidence as to whether, and if so, how, an increase in the length of 
a statutory lease extension would affect:  

(1) the leasehold market; and  
(2) the mortgageability of leases. 
 

5.3. As a professional body for Chartered Legal Executive lawyers, CILEx does not feel 
best placed to comment on the impact that this might have on the wider sector or 
economy. 

 

11. We have asked whether leaseholders should have the option of:  
(1) extending their leases without changing the ground rent; or  
(2) extinguishing their ground rent without extending the term of the lease.  
We welcome evidence as to the likely uptake of these options by leaseholders. 
 
5.4. Please refer back to CILEx’s response to question 3. 

 

12. To what extent does the current ability of parties negotiating a lease extension to 
include such terms as they may agree in the lease extension:  

(1) increase the duration and cost of the enfranchisement process;  
(2) increase the potential for disputes; and  
(3) lead to the imposition of onerous or undesirable terms upon leaseholders 
under the lease extension, resulting in additional future costs to leaseholders?  

To what extent would restricting parties’ ability to introduce new terms into a lease 
extension to terms which are drawn from a prescribed list:  

(1) reduce the time and cost involved in acquiring a lease extension;  
                                                           
21 Member comments included: “Homeowners and many lawyers struggle desperately with the process. It causes 
great frustration, distress and a lot of complaints.”; “There needs to be a clear regime for lawyers and consumers 
to be able to understand”; “The system needs an overhaul to simplify the procedure”; “The current 
enfranchisement procedures under the LRA 9167 and LRHUDA 1993 are too cumbersome.”  
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(2) reduce the potential for disputes; and  
(3) reduce future costs to leaseholders arising from the terms of the lease 
extension?  

Would this reform lead to a higher proportion of leaseholders seeking to exercise 
their right to a lease extension? 
20. To what extent does the current ability of parties negotiating the terms of a claim 
to acquire the freehold of a house to agree the terms of the freehold transfer without 
restriction:  

(1) increase the duration and cost of the enfranchisement process;  
(2) increase the potential for disputes; and  
(3) lead to the inclusion of unusual terms within the freehold transfer, resulting 
in additional future costs to former leaseholders?  

To what extent would limitations on the ability of parties to include new rights and 
obligations in a freehold transfer to an individual leaseholder: 
  (1) reduce the time and cost involved in acquiring the freehold individually;  

(2) reduce the potential for disputes; and  
(3) reduce future costs to former leaseholders arising from the terms of the 
freehold transfer? 

Would this reform result in a higher proportion of leaseholders seeking to exercise 
their right of individual freehold acquisition? 
 
36. To what extent does the current ability of parties negotiating the terms of a 
collective enfranchisement to agree the terms of the freehold transfer without 
restriction:  

(1) increase the duration and cost of the enfranchisement process;  
(2) increase the potential for disputes; and  
(3) lead to future difficulties (financial or otherwise) resulting from the inclusion 
of unusual terms within the freehold transfer?  

To what extent would limitations on the ability of parties to include new rights and 
obligations in a freehold transfer to a nominee purchaser:  

(1) reduce the time and cost involved in acquiring the freehold collectively;  
(2) reduce the potential for disputes; and  
(3) reduce future difficulties (financial or otherwise) resulting from the inclusion 
of unusual terms within the freehold transfer?  

Would this reform result in a higher proportion of leaseholders seeking to exercise 
the right of collective freehold acquisition? 
 
5.5. CILEx members have noted that the current freedoms for leaseholders and landlords 

to negotiate the terms of enfranchisement (lease extension terms/freehold acquisition 
terms) can lead to delays as well as cause choke points which give rise to a greater 
potential for disputes.  

5.5.1. Specifically, within the context of lease extensions, the ability of parties to 
negotiate terms has been noted to cause significant increases in costs on 
behalf of the leaseholder. This was attributed to the increased pressure and 
inequality of arms that is exacerbated in the context of lease extensions.  

5.5.2. However, as mentioned previously, CILEx cautions against strong reliance on 
limiting choice as the answer to the underlying problem, i.e.: the imbalance of 
powers between landlord and leaseholder. Limiting choice may provide for an 
expedited process with less reliance on costly legal advice, but to help 
rebalance the favourable position that landlords currently enjoy, CILEx greatly 
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anticipates the work of the Law Commission on their project of Unfair Terms in 
Residential Leasehold.22 

 
5.6. CILEx once again emphasises that greater efforts are needed to improve consumer 

awareness around costs and processes before these reforms lead to a higher 
proportion of leaseholders seeking enfranchisement. 

5.6.1.  Until consumers understand their rights under the law and are confident in the 
steps that they would need to take to exercise these rights, the impact of these 
reforms may be minimised.  

5.6.2. One suggestion proposed, is for greater signposting so that leaseholders 
become aware of their right to enfranchisement earlier on. This is necessary 
both at the initial stage of purchasing the leasehold (i.e.: greater signposting by 
estate agents), as well as during the course of the lease (i.e.: greater 
signposting by managing agents, and perhaps signposting on rent demands). 
Future reforms for regulating the estate/letting/managing agent sector may be 
able to help in this regard.23 

 
35. We welcome evidence as to the costs and benefits of requiring leaseholders 
pursuing a collective freehold acquisition claim to:  

(1) use a company limited by guarantee as the nominee purchaser;   
(2) comply with the applicable rules of company law; and  
(3) use a set of partly-prescribed articles of association for the company 
limited by guarantee. 

 
5.7. Please refer back to CILEx’s response to question 21-23. 

 

37. To what extent would our proposed new ability for leaseholders exercising the 
right of collective freehold acquisition to require the freeholder to take leasebacks of 
all parts of the premises (other than common parts) which are not let to participating 
leaseholders make collective freehold acquisition more affordable?  
Would this reform result in a higher proportion of leaseholders seeking to exercise 
the right of collective freehold acquisition? 
 
5.8. Please refer back to CILEx’s response to question 31. 

 
 

6. Discharge of Mortgage 

5. We provisionally propose that a lease extension should automatically:  
(1)  be subject to any mortgage that is secured over the existing lease, and 
(2) bind the landlord’s mortgagee.  

Do consultees agree?  
 

6.1. CILEx advocates parity between leaseholders of houses and flats, such that the two 
types of leaseholder should not be treated more of less favourably than the other. 
Accordingly, it makes sense that if lease extensions for flats are already automatically 

                                                           
22 This is especially given the sizeable majority of survey respondents (75.86%) who noted that the current 
imbalance in powers sees landlords treated more favourably than leaseholders within the current system. 
23 https://www.gov.uk/government/groups/regulation-of-property-agents-working-group  
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subject to any mortgage secured over the existing lease, then the same should apply 
to houses. This would help to simplify processes and eliminate capricious procedures 
which leaseholders of houses currently face for achieving the same ends.  

 
6.2. CILEx welcomes this proposal under the assumption that the Law Commission’s 

intentions are to automatically bind the landlord’s mortgagee only in cases where the 
original lease was bound by the same.  

6.2.1. To suggest otherwise, would be a departure from the existing exceptions 
contained within the 1967 Act s14(4) and the 1993 Act s58(1). With this 
assumption in mind, CILEx is once again in agreement with the proposal, as it 
simplifies the overall process, eradicating the time-consuming stage that 
leaseholders of houses currently face in having to seek consent from the 
landlord’s mortgagee. 

 

14. We provisionally propose that, where an individual freehold acquisition claim is 
made:  

(1) any mortgage secured against the freehold title should automatically be 
discharged upon execution of the transfer; but  
(2) the leaseholder should be under a duty to pay:  

(a) the whole of the price; or 
(b) (if less) the sum outstanding under the mortgage;  

to the mortgagee or, alternatively, into court; and  
(3) any sums due from the leaseholder to the landlord should be reduced by any 
sums paid under (2) above.  

Do consultees agree?  
We also provisionally propose that where an individual freehold acquisition claim is 
made – save in the case of estate rentcharges imposed to secure positive covenants 
– a landlord should be under a duty to use his or her best endeavours to redeem any 
rentcharge.  Do consultees agree? 
 
 
27. We provisionally propose that, on a collective freehold acquisition: 

(1) any mortgage secured against the freehold title should automatically be 
discharged upon execution of the transfer; but   
(2) the nominee purchaser should be under a duty to pay:  

(a) the whole of the price, or  
(b) (if less) the sum outstanding under the mortgage,   
to the mortgagee or, alternatively, into court; and  

(3) any sums due from the nominee purchaser to the landlord should be reduced 
by any sums paid under (2) above.  

Do consultees agree?  
We also provisionally propose that on a collective freehold acquisition – save in the 
case of estate rentcharges imposed to secure positive covenants – a landlord should 
be under a duty to use his or her best endeavours to redeem any rentcharge.  Do 
consultees agree? 
 
6.3. Survey respondents voiced an overarching consensus that the current 

enfranchisement regime is not friendly for those who seek to use it. 
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6.4. Accordingly, CILEx welcomes the Law Commission’s proposal to simplify the process; 
eliminating the dependency of leaseholders on freeholders for discharging any 
mortgage secured against the freehold title. The reforms suggested would enable 
leaseholders to circumvent the unnecessary step of going through the landlord to 
discharge the mortgage, expediting the process and decreasing any costs that are 
presently sought by the freeholder to obtain mortgagee consent/evidence of 
discharge. 
 

6.5. However, some concerns have been voiced that this system may be open to abuse 
from landlords. Member feedback highlighted that the requirement for a freehold 
acquisition claim to discharge any mortgage secured against the freehold title in full 
(subsection 2(b) of both questions) could provide scope for abuse whereby a landlord 
increases the sums payable to the mortgagee in the hope of impeding the freehold 
acquisition claim. 
 

6.6. CILEx suggests that to mitigate this risk (which exists in cases of both individual and 
collective freehold acquisition; albeit less so in the former given greater presence of 
non-commercial landlords), the Law Commission’s proposals could either:  

a). retain the current position under the 1993 Act (i.e.: purchase monies paid 
over by the nominee purchaser which are less than the sum owed to the 
mortgagee, continue to be treated as discharging the mortgage, but with the 
landlord still liable to pay the outstanding sum to the mortgagee); or  
b). Freeze lending upon notice served to the landlord of a freehold acquisition 
claim. 

 
6.7. Furthermore, in the context of collective enfranchisements (where landlords are more 

likely to be larger commercial landlords), there is an added concern that the landlord 
may have a loan from his/her lender over several properties. Releasing the 
enfranchised premises or apportioning the loan could thereby lead to difficulties in 
practice for lenders. 

 
 

7. Enfranchisement Outside the Statutory Regime 

7. Do consultees consider that the ability of parties to enter into a lease extension 
outside the 1967 and 1993 Acts creates significant problems in practice?   
What steps, if any, do consultees consider could be taken to control or limit the use 
or impact of parties entering into a lease extension outside of a new statutory 
enfranchisement regime? 
 
19. Do consultees believe that the ability of parties to enter into a transfer of the 
freehold of a house outside the 1967 Act creates significant problems in practice?   
What steps, if any, do consultees believe could be taken to control or limit the use or 
impact of parties entering into a freehold transfer to an individual leaseholder outside 
of a new statutory enfranchisement regime? 
 
33. Do consultees believe that the ability of parties to enter into a transfer of the 
freehold of a block of flats outside the 1993 Act creates significant problems in 
practice?  What steps, if any, do consultees believe could be taken to control or limit 
the use or impact of parties entering into a freehold transfer to a group of 
leaseholders outside of a new statutory enfranchisement regime? 
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7.1. CILEx shares the Law Commission’s concerns that an overly prescriptive approach 

which restricts the flexibility for both parties to negotiate the terms of enfranchisement 
under the statutory regime, could result in an increase in voluntary arrangements. 

 
7.2. 59.26% of survey respondents agreed or strongly agreed that voluntary 

enfranchisement agreements are problematic in practice. Member comments 
attributed two main factors to the problems encountered: 1). the inequality of arms 
between landlords and leaseholders,24 and 2). the lack of consumer awareness 
around leaseholder rights. The outcome was frequently noted to negatively hinder 
leaseholders who unknowingly enter into lease agreements containing onerous 
terms.25 In light of these concerns, CILEx recognises that the proposals put forward by 
the Law Commission to only permit voluntary agreements where leaseholders have 
been provided with notice of their entitlements under the statutory scheme, could help 
with this particular issue.  

7.2.1. Although anecdotal evidence obtained from some members suggested that the 
prevalence of voluntary enfranchisement agreements is now on the decline.26  

 
8. Qualifying Criteria 

Qualifying Criteria: General Comments 

8.1. CILEx is in agreement that the current restrictions and provisos in place for 
determining the qualifying criteria for leaseholders to bring enfranchisement claims 
are unnecessarily complicated.  

8.1.1. Survey respondents highlighted that simplification of this criteria is necessary 
and should not amount to falling into the trap of a ‘one size fits all’ approach as 
has been previously cautioned against. 

 

38. We provisionally propose to replace the language of “houses” and “flats” with the 
new concept of a “residential unit”.  Do consultees agree?  
Do consultees think that our proposed definition of a “residential unit”, set out at 
paragraphs 8.37 to 8.56, will work successfully in practice?  
We provisionally propose to exclude business leases from enfranchisement rights. 
Do consultees agree? If so, do consultees agree that the best method of achieving 
this exclusion is by restricting enfranchisement rights to leases which permit 
residential use? 
 

                                                           
24 Once again this reiterates that limiting choice under the statutory enfranchisement regime is not the answer to 
rebalancing the inequality of arms between landlords and leaseholders.  
25 Member comments included: “Landlords are obstructive and tend to lack engagement with the process. 
Tenants are often persuaded to accept a lease extension at a higher premium than they should because they 
don't wish to embark upon the s.42 process. Landlords often add terms into the new lease/deed of variation 
which are to the detriment of the tenant and refuse to remove those plus they often refuse to allow the new 
lease/deed of variation to include terms to correct errors/omissions in the existing lease.”; “I would imagine that 
the landlords take advantage of the tenants who don't know/understand their statutory rights.” 
26 Member comments included: “They have been problematic however since the problems surrounding 
escalating ground rents have been more publicised and lenders changed their criteria, negotiations for voluntary 
lease term extensions have become less difficult and it is easier to put the case for reasonable ground rent 
reviews.” 
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8.2. CILEx recognises the practical benefits of a new integrated definition within the wider 
context of the Law Commission’s proposals. 70.18% of survey respondents agreed or 
strongly agreed with the overarching aim to create a streamlined enfranchisement 
regime, and CILEx recognises the benefits to be had in supplementing this with a 
similarly streamlined definition such as ‘residential unit.’ 

8.2.1. Survey findings further identified difficulties with the current definition of a 
‘house’ under the 1967 Act, acknowledging that it can cause confusion in 
practice. 47.37% of survey respondents thereby agreed or strongly agreed that 
the distinction between ‘houses’ and ‘flats’ ought to be replaced with one 
coherent set of criteria for a premises within the enfranchisement regime (e.g.: 
‘residential unit.’)  

 
8.3. However, apprehensions were voiced amongst survey respondents of the impact that 

this overarching definition might have if applied to other areas of leasehold law.27 
8.3.1. A notable concern was that the application of this streamlined approach within 

other areas of leasehold reform might encourage current practices of arbitrarily 
selling houses on a leasehold basis; something which our members continue to 
strongly oppose.28 

8.3.2. With these points in mind, CILEx would like to reiterate caution against adopting 
an overly streamlined approach within other areas of leasehold reform, as this 
could risk overlooking important distinctions between leaseholders of flats and 
houses. 
 

8.4. CILEx provisionally welcomes the proposed definition as set out at paragraphs 8.37 to 
8.56. How successful this new definition will be, is however dependent on clear 
drafting of legislation to account for various nuances, as well as the application of 
existing precedent in helping to resolve any ambiguities which are still likely to arise.  

 
8.5. CILEx concurs with the proposal to restrict enfranchisement rights to leases which 

permit residential use. The existence of these rights are specifically targeted to help 
people feel safe and secure within their own homes, providing them with stability in 
appreciation of: a). leasehold as a wasting asset, b). the imbalance of powers within 
the housing market between property developers and those living and relying on that 
property, and c). the lack of awareness amongst the general public of what a 
‘leasehold’ interest is and how it differs from the freehold. 

8.5.1. Survey findings had raised concerns that flats are often more susceptible of 
containing a range of different types of property (e.g.: commercial units), which 
might cause confusion when attempting to streamline the enfranchisement 
regime for both flats and houses. This proposal is therefore further welcomed in 
its ability to alleviate these concerns with a blanket approach. 

 

39. We provisionally propose to maintain the requirement that, in general, a 
leaseholder must have a lease which exceeds 21 years in order to qualify for any 
enfranchisement rights.  Do consultees agree? 
                                                           
27 Member comments included: “Flats and houses are different, and for a flat more detail is needed as to 
maintenance.”; “management structures are very different alongside the rights given to Freeholders of houses 
rather than flats.” 
28 CILEx does recognise that the consultation paper published by the Ministry of Housing, Communities and 
Local Government: “Implementing Reforms to the Leasehold System in England”, (published following CILEx’s 
initial member survey on enfranchisement reforms) shall help to solve this particular issue.  
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40. We provisionally propose maintaining the current legal position that separate, 
concurrent long leases between the same landlord and leaseholder may be treated 
as if they were a single long lease.  Do consultees agree?  
We provisionally propose maintaining the current legal position that renewals or 
statutory continuations of long leases are also to be treated as long leases. Further, 
we propose adopting (across the board) the 1967 Act’s approach to consecutive long 
leases, in treating them as a single long lease.  Do consultees agree? 
 

8.6. CILEx cautions against changes in the law where the accepted position is already 
effective and well understood.  

8.6.1. As no issues have emerged relating to the current 21-year threshold for long 
leases, and the position is already well grounded in the context of both houses 
and flats, CILEx welcomes the decision to maintain this requirement.  

8.6.2. The same applies to the current law concerned with treating concurrent long 
leases between the same landlord and leaseholder as one single long lease. 
 

8.7. With regards to the proposition for renewals and statutory continuations of long leases 
to be treated as long leases, CILEx welcomes this change in simplifying procedures 
for leaseholders of houses and eliminating archaic limitations. 

8.7.1. The proposition to adopt the 1967 Act’s approach to consecutive long leases is 
also welcome for the same purposes of eliminating inconsistencies.  

 
41. We provisionally propose that all qualifying criteria for enfranchisement rights 
based on financial limits (both the low rent test and rateable values) be removed.  Do 
consultees agree? 
 
8.8. 75.48% of survey respondents either agreed or strongly agreed that qualifying criteria 

based on financial limits should be removed. Survey findings indicated that these tests 
are outdated and arbitrary with little significance for modern day houses.29 

 

42. We provisionally propose that the requirement to own premises for two years 
before exercising enfranchisement rights in respect of those premises be abolished.  
Do consultees agree? 
 
8.9. 73.59% of survey respondents were in agreement that the two-year limitation on 

exercising enfranchisement rights ought to be abolished.  
 

8.10. CILEx obtained findings in accords with the Law Commission, that the two-year 
requirement can be easily avoided through a transfer of benefit and is thereby of little 
to no benefit. Rather the requirement was criticised for complicating procedures and 
leading to delays, with practitioners having to prepare a greater number of transfers 

                                                           
29 Member comments included: “There is no need to apply archaic low rent tests or rateable value limits which no 
one really understands unless they have been in the profession for a long time.”; “The tests are simply arbitrary”; 
“The low rent criteria is archaic and should simply be based on market value and the purchasers ability to afford 
it.” “Purchasers are put off by these requirements.” 
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and coordinate exchanges in order to circumvent the restriction in the interests of 
assignees.30 

8.10.1. In practice, the requirement may therefore be seen to jeopardise or 
discriminate against the interests of those leaseholders who are unaware that 
the limitation can be easily sidestepped. As such, CILEx welcomes its removal 
to re-level the playing field for all leaseholders.  
 

8.11. Removal of this qualifying requirement is further welcome in empowering leaseholders 
to reduce their premiums earlier on by exercising their rights of enfranchisement. This 
is particularly useful given the current problems within the home buying and selling 
process where there is lack of consumer awareness around the differences between 
‘leasehold’ and ‘freehold.’ 

52. We provisionally propose the continuation of the 25% limit on non-residential use 
in collective freehold acquisition claims. Do consultees agree? 
 
46. We provisionally propose that it is appropriate to apply a maximum percentage 
limit on non-residential use to individual freehold acquisition claims concerning 
premises containing multiple units. Do consultees agree?  
We provisionally propose that that limit should be the same as that which applies to 
collective freehold acquisition claims. Do consultees agree?  
We provisionally propose that the limit should be set at 25% of the internal floor 
space (excluding common parts).  Do consultees agree 
 
8.12. CILEx has not found any substantive issues against the continuation of the 25% limit 

on non-residential use in collective freehold acquisition claims.  
 

8.13. However, 72% of survey respondents neither agreed nor disagreed with extending 
this 25% limit to individual freehold acquisitions of premises containing multiple units.  

8.13.1. Survey comments had cautioned that extending the qualifying criteria in this 
way could create problems in practice.  
 

47. We provisionally propose to maintain an equivalent of the current requirement 
that, for a collective enfranchisement, there must be a minimum of two or more flats 
held by qualifying tenants in the premises to be acquired.  Do consultees agree? 
 
8.14. As stated above (in response to question 39), CILEx cautions against amendments to 

the law where the current position does not appear to be problematic.  
 

8.15. It is a logical requisite for ‘collective’ enfranchisement to involve ‘collective’ 
participation and by extension maintain the two-or-more requirement.  

8.15.1. In the context of the aforementioned proposals for enabling collective 
enfranchisement of houses on an estate (of which our members held somewhat 

                                                           
30 Member comments included: “Conveyancers are frequently having to engineer a transfer of the benefit of a 
s42 notice in conjunction with an exchange of contracts and completion of a sale leaving the buyer to then 
proceed with the lease extension post completion (to avoid delays in getting the client moved). This adds 
complexity, cost and stress for the client and their lawyer. If these criteria were removed the client could extend 
when they liked.”; “This appears outdated and no longer necessary and involves more costs for leaseholders and 
buyers who have to assign their right to a new owner” ; “This can cause issues on a sale of the property, in 
waiting to extend a lease.”; “Somewhat arbitrary in nature and discriminates against the "run of the mill" lessee.” 
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divisive views),31 the new phraseology proposed at paragraph 8.133 of the 
consultation paper is acknowledged.  

 

48. We provisionally propose to maintain an equivalent of the current requirement 
that, for a collective enfranchisement, at least two-thirds of the flats in the premises 
to be acquired must be let on long leases. Do consultees agree? 

 
8.16. CILEx has not received any opinions from members that the two-thirds minimum 

requirement poses any problems.  
8.17. However, majority of survey respondents (48%) did agree or strongly agree that the 

two-thirds requirement should be relaxed in cases where a premises contains shared-
ownership leases.  

8.17.1. In the context of shared ownership leases, it was suggested that the two-
thirds requirement be measured on a pro rata basis against non-shared 
ownership residences to determine who may qualify for collective 
enfranchisement.   

 

49. We provisionally propose that the leaseholders of at least half of the total number 
of residential units in the premises to be acquired must participate in a collective 
freehold acquisition. Do consultees agree? 
 
50. We provisionally propose to remove the requirement that, in the case of a 
building containing only two residential units, both leaseholders must participate in a 
collective freehold acquisition claim. Do consultees agree? 
 

8.18. Whilst the underlying rationale for this limitation in the context of the 1993 Act is 
justified in that it prevents a minority group of leaseholders from exercising power over 
the freehold, it has been suggested that the above proposals for non-participating 
leaseholders to retain their right to a collective enfranchisement would lessen the 
need for this restriction. 

 
8.19. Furthermore, there are concerns that when applied to collective freehold acquisitions 

on an estate, retaining the threshold for a minimum 50% of qualifying leaseholders to 
participate in a claim, would likely create practical and logistical difficulties where 
particularly large estates are concerned.  

8.19.1. The situation becomes even more complicated where the premises contains 
shared ownership leases; with 48% of surveyed respondents suggesting that 
the requirement should be relaxed in such situations.  

 
8.20. One option is for this restriction to be reduced or removed, with the impact mitigated 

by the continued right for non-participating leaseholders to participate in future.  
8.20.1. After all it is been pointed out within the consultation paper32 as well as by 

our members, that there are already inherent difficulties for leaseholders 
attempting to coordinate and converse with one another in collective 
enfranchisement claims. One CILEx member commented: “Collective 

                                                           
31 Please see the response to question 25 above. 
32 Consultation Paper, para 6.145 & 6.146. 
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enfranchisement is particularly problematic under LRHUDA 1993 (for tenants of 
flats) given that the right must be exercised by at least half the qualifying 
tenants. The only realistic option is for a tenant to act individually and request a 
90-year lease extension.” 
 

8.21. CILEx does acknowledge however that this may increase the likelihood of ping-
ponging, although it is argued that this too may be mitigated by the former measures 
proposed in the consultation (question 32). 

 
8.22. A majority of 38.46% of survey respondents disagreed with removing the current 

requirement (where a building contains only two residential units), for both 
leaseholders to participate in a collective freehold acquisition claim. Member 
comments opposed the idea of one leaseholder being entitled to unilaterally take 
ownership of the entire premises.33 

 
53. We provisionally propose the continuation of the exceptions from collective 
freehold acquisition claims for resident landlords and operational railway tracks. Do 
consultees agree? 
 
8.23. CILEx has not collected opinions from members that either of these restrictions pose 

any problems in practice. Our provisional stance would be that where the current 
position does not appear problematic, it would be better to maintain what has already 
been tried and tested.  

 

54. We provisionally propose that the qualifying criteria for the collective freehold 
acquisition of an estate ought to correspond to those for the collective freehold 
acquisition of a single building. Do consultees agree? 
 
8.24. With survey respondents identifying complex statutory provisions as the 4th most 

problematic issue within the enfranchisement regime, CILEx welcomes the decision 
for a streamlined set of qualifying criteria to be applied for both collective freehold 
acquisition of a single buildings and estates comprising multiple buildings.  

 
8.25. However, as mentioned earlier in response to question 49, the qualifying criteria 

requirement for at least 50% of leaseholders to participate in the collective 
enfranchisement claim, would likely pose practical and logistical problems in the 
context of particularly large estates. 

 
56. We provisionally propose that the 25% limit on non-residential use should apply 
to two-unit buildings as it does to any other multi-unit building. Do consultees agree?  
If consultees disagree, how should two-unit buildings be treated differently? Do 
consultees favour:  

(1) a proviso to the effect that a non-residential unit can be treated as residential 
where its use is “ancillary” or “complementary” to residential use of another unit;  
(2) a higher percentage limit; or   

                                                           
33 Member comments included: “it prevents one person from applying to be the freeholder, to their advantage, 
and the advantage of the other leaseholder who just doesn't want the hassle!” 
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(3) a sunset clause?  
Alternatively, is there another potential approach we should consider? 
 
8.26. CILEx suggests, mirroring the above proposal laid out in question 45, that there 

should be a discretion for the Tribunal to authorise, in limited circumstances, a 
freehold acquisition claim where this would not otherwise be possible because the 
premises involved is a two-unit building with more than 25% used for non-residential 
purposes. This might enable the problematic circumstances identified by the Law 
Commission to be remedied in an equitable manner.34  

 

57. Do consultees think that the ability of a head lessee of a block of flats to acquire 
the freehold of that block individually is a significant problem with our proposed 
scheme, compared with the reality under the current law? 
 
8.27. CILEx does not see this as problematic. If any long sub-leases have been granted 

within the block, then the ability of the head lessee to exercise the right to an 
individual freehold acquisition would not be permitted. Where there are no long sub-
leases, and the head lessee exercises the right of individual freehold acquisition over 
the block, the head lessee shall become the new freeholder of this block. Should this 
new freeholder (formerly the head lessee) then choose to grant any long leases within 
the block, the ability for those leaseholders to exercise collective enfranchisement 
may enable them to acquire the freehold in turn. Of course, it is recognised that the 
new freeholder (formerly the head lessee) may choose to strategically grant long 
leases in a manner that circumvents the qualifying criteria for exercising a collective 
freehold acquisition; however, this risk is no different to the current position between 
the landlord and leaseholders of a block.  

 
58. Do consultees consider it desirable to attempt to restrict the enfranchisement 
rights of commercial investors further than the current law does?  
If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors:  

(1) by means of a residence test; or 
(2) by the adoption of a reduced definition of a residential unit, to exclude units 
which are let on short residential tenancies?  

Are there any other options we should consider? 
 
8.28. CILEx has voiced agreement that enfranchisement rights are designed with residential 

leases in mind (mentioned in response to question 38 above). The justification for this 
stance stems from demarcations in the nature of different leases, recognising that 
leasehold interests within land may vary dependant on whether the interest is 
commercial or residential in nature. In turn, it becomes warranted that this may 
equally vary the rights and obligations that are attached to those interests, including 
the availability of enfranchisement rights.  

 
8.29. However, survey respondents have articulated to CILEx the practical difficulties that 

would arise in situations of mixed ownership when attempting to distinguish rights on 
the basis of either party’s identity (landlord or leaseholder).  

                                                           
34 Consultation paper, para 8.168-8.17. 
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8.30. Our members have further cautioned against bundling commercial investors into one 

singular grouping, overlooking the existence of small to medium sized enterprises and 
other investors amongst their larger counterparts.  
 

8.31. Whilst survey results demonstrated that our members hold divergent views 
concerning enfranchisement rights of commercial investors, we recognise that there 
are limited arguments necessitating that commercial leaseholders should be treated 
substantially differently to residential leaseholders within the statutory 
enfranchisement regime. However, given that situations involving particularly large 
commercial investors may see a reversal in the inequality of arms that typically exists 
between leaseholder and landlord, there may be a need to provide the Tribunal with 
additional powers to intervene in exceptional circumstances.  

 

9. Qualifying Criteria: Impacts 

59. How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented, or made more costly by:  

(1) the qualifying criteria based on financial limits (the low rent test and rateable 
values) under the 1967 Act; 
 

9.1. 75.48% of survey respondents agreed/strongly agreed that the qualifying criteria 
based on financial limits ought to be removed. CILEx members commented that these 
limits are ‘outdated,’ ‘arbitrary’ and ‘archaic.’   

 
  (2) the difficulty in categorising premises as either flats or houses;  

(3) the uncertainty surrounding the definition of a “house” under the 1967 Act and 
the definition of a “self-contained building” under the 1993 Act;  
 

9.2. As stated above (in response to question 38), CILEx’s survey findings did identify 
some comments which indicated difficulty in determining whether a premises 
constitutes a ‘house’ within the 1967 Act definition. That being said, these comments 
did not extend to identifying any difficulties in distinguishing between flats and houses 
per se.35 

 
9.3. However, survey respondents did articulate that the introduction of a streamlined 

definition (‘residential unit’) would have a beneficial impact in: simplifying processes; 
allowing for a more flexible approach; and, helping consumers to better understand 
the law. 

 
(4) the two-year ownership rule under the 1967 Act and (in respect of lease 
extensions) the 1993 Act; and  
 

9.4. 73.59% of survey respondents agreed or strongly agreed that the two-year ownership 
rule ought to be removed. Whilst some members recognised that this rule has the 

                                                           
35 Member comments included: “It can be more difficult to decide when a house is actually a house. A flat is 
easier to identify”; “When is a house a house or not a house. Very confusing for anyone.” 
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benefit of protecting landlords and limiting enfranchisement to bona fide leaseholders, 
the limitation was considered to be problematic and faced fairly often.  

9.4.1. In particular, anecdotal evidence was provided of leaseholders having to file a 
notice with their landlord prior to assigning their lease to another, giving rise to 
unnecessary delays and costs whilst emphasising that the two-year rule can be 
circumvented. 
 

(5) the general complexity and inaccessibility of the qualifying criteria for 
enfranchisement rights?  

 
9.5. Amongst common problems faced within the current enfranchisement regime, 

complex statutory provisions was voted the 4th most problematic (1st being consumer 
awareness of process, 2nd being consumer awareness of costs, 3rd being valuation 
methodology for calculating premiums). This was reiterated routinely, with many 
comments throughout the survey stating that the current enfranchisement regime is 
generally very complex and inaccessible.  

9.5.1. With specific regards to qualifying criteria, suggestions to remove financial limits 
and the two-year ownership rule were welcomed in overcoming this current 
issue of complexity.36 
 

60. We welcome evidence as to the likely effect of further restrictions on the ability of 
commercial leaseholders to enfranchise (whether at all, or at a higher premium than 
other leaseholders) on:  

(1) the leasehold market;  
(2) the wider housing market; and  
(3) the economy more broadly. 
 

9.6. As a professional body for Chartered Legal Executive lawyers, CILEx does not 
feel best placed to comment on the impact that this might have on the wider 
sector or economy. 

 
10. Qualifying Criteria Exceptions 

Question 61 – 69  

10.1. CILEx has not gathered opinions from members with regards to these 
exceptions. 

 
10.2. However, with regards to question 62, CILEx would like to iterate that with the 

increase in mixed development properties containing both standard and 
shared-ownership leases, CILEx welcomes the pragmatism of relaxing the 
qualifying criteria for a collective enfranchisement claim in these 
circumstances.  

 

                                                           
36 However, it was cautioned by one CILEx member that: “What we can’t see happen is…eligibility criteria 
increasing the premiums further for the clients. It needs to be fair and equal for their personal ownership” 
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11. Procedures 

Questions: 70 – 93 (General Comments) 

11.1. CILEx welcomes a standardised approach towards the procedural 
requirements of enfranchisement. This is in acknowledgement of survey 
findings which, as previously articulated, have demonstrated a strong 
consensus amongst CILEx members that the current procedures are onerous, 
outdated and too complex.  

 
11.2. CILEx welcomes the decision to retain the current position for claim notices to 

be signed (either by the enfranchising leaseholder or by an authorised 
individual on their behalf).  

11.2.1. Signing fulfils the important evidentiary function in signifying the 
intention to enfranchise, and in cases of collective freehold acquisition, in 
evidencing that the qualifying minimum number of enfranchising 
leaseholders have taken part.  

11.2.2. It is emphasised that rules allowing for authorised individuals to sign 
on a leaseholder’s behalf should be capable of clearly identifying that a 
leaseholder’s legal practitioner has the capacity to do so. 

 
11.3. 87.76% of respondents agreed or strongly agreed that given frequent 

contentions of whether notices have been properly served (due to the 
numerous technical requirements), circumstances in which the validity of 
notices can be challenged should be limited.  

11.3.1. There was a general consensus amongst respondents of shared 
experiences in which landlords have been challenging enfranchisement 
notices as a means of frustrating the process on the basis of mere 
technicalities. Accordingly, CILEx welcomes proposals for limiting the 
capacity for notices to be arbitrarily challenged.  

11.3.1.1. However, caution should be paid when limiting the right of 
challenge, so not to overlook the existence of certain technicalities, 
which although onerous, may well be relevant.37 

11.3.2. On the same basis, CILEx similarly concurs with proposals for 
entitling leaseholders to give claim notices to their landlords at specified 
categories of address with this sufficiently amounting to service.  

11.3.2.1. 86.27% of survey respondents agreed or strongly agreed with this 
suggestion, recognising the practical benefits this would bring as 
well as safeguarding against vexatious claims.  
 

11.4. 82.53% of survey respondents agreed or strongly agreed that there should be 
standardised simpler forms provided for commencing an enfranchisement 
claim. 

                                                           
37 Member comments included: “The technical requirements may be onerous and it may be true that the two 
parties may look for loopholes, but this does not mean the technical requirements are unnecessary.” 
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11.4.1. CILEx members commented that standardised forms would be of 
benefit to both clients and practitioners, as well as helping to mitigate the 
risk of challenges being brought against the validity of notices served.38   

11.4.2. However, as identified by the Law Commission,39 survey findings did 
raise the issue that even with one standardised form for claim notices, it 
would still be difficult to avoid all complexity. CILEx cautions that whilst 
the enfranchisement regime is in need of greater simplification, there is 
an element to which the complexities involved within land interests and 
land transactions cannot and should not be unduly simplified.  
 

11.5. CILEx is mindful that introducing a new obligation on leaseholders to serve 
notices on all qualifying tenants alerting them to a collective enfranchisement 
claim, would likely exacerbate the practical difficulties identified earlier40 when 
attempting to coordinate leaseholders of particularly large estates. In addition, 
it is felt that this could aggravate issues around the validity of notices, making 
the issue of notice an even more litigious matter. 

11.5.1. It is hoped that the new right for non-participating leaseholders to 
retain their right to a collective enfranchisement at a later date should be 
able to mitigate any problems currently faced with eligible leaseholders 
missing out on a collective enfranchisement claim due to lack of 
information.  

11.5.2. That being said, it has been commented that whilst a mandatory 
obligation may not be warranted, notices served would have practical 
benefits in facilitating future relations between enfranchising 
leaseholders. With this in mind, CILEx welcomes efforts to encourage 
leaseholders in making their counterparts aware of collective 
enfranchisement claims, especially in cases where the premises 
concerned is not so large as to contain too many qualifying leaseholders.  
 

11.6. With specific regard to question 90, it is suggested in the situation of individual 
freehold acquisition that there should be a responsibility on the mortgagee to 
provide their response (of either objection or consent) within a prescribed 
period. This is necessary for clarity’s sake so that the leaseholder is aware of 
whether further action needs to be taken.  

 

12. Dispute Resolution 

94. We provisionally propose that the current division of responsibility for the 
resolution of enfranchisement disputes and issues between the county court and the 
Tribunal should end. All such matters should be determined by the Tribunal.  Do 
consultees agree 
                                                           
38 Member comments included: “This would remove high levels of uncertainty as to: validity; whom to serve; 
apportionment of premium offered between landlord and superior landlord if applicable; terms of lease required 
(my experience is that landlords never agree to any requested improvements to lease terms); the process would 
be easier for less experienced lawyers.” 
39 Consultation paper, para 11.37 
40 Please see para 8.20.1 above. 
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12.1. 86% of survey respondents agreed or strongly agreed that all disputes relating 

to an enfranchisement claim should be dealt with by the Tribunal (not the 
County Court). 

12.1.1. CILEx members commented that this clear separation in jurisdiction 
would help to expedite processes, whilst acknowledging that the current 
state of affairs tends to require the expertise of the Tribunal in any 
case.41  
 

12.2. However, 68% of CILEx members responding to a survey on Housing Court Reform, 
have favoured proposals for establishing a new integrated housing court to deal with 
all property related matters.  

12.2.1. CILEx hopes that when considering reforms to the leasehold 
enfranchisement regime, the Law Commission takes into consideration all 
parallel consultations including both the MHCLG consultation for a ban on 
leasehold houses and ground rent caps, along with the MHCLG Call for 
Evidence on Housing Court reform.  

12.2.2. Once again CILEx urges that with several concurrent and simultaneous 
projects taking place in respect of the leasehold and wider housing sector, it is 
paramount that reforms put forward are dovetailed together to ensure 
synchronicity. 

 

95. We invite the views of consultees as to whether it would be desirable for certain 
valuation-only disputes to be determined by a single valuation expert rather than by 
the Tribunal at a full hearing. If so, we invite consultees’ views as to:   
(1) the types of case in which such an alternative track for dispute resolution would 
be appropriate (in particular, whether it should operate only in respect of low value 
claims, or wherever the difference between the parties’ positions is such that it would 
be disproportionate to proceed with a full hearing); and  
(2) the rules that should govern its operation. 
 
12.3. Comments from survey respondents suggested that the use of a single valuation 

expert would be a realistic and cost-efficient way of solving valuation disputes without 
having to undergo the lengthy process of involving the Tribunal.42  

12.3.1. CILEx stresses the importance for this valuation expert to be an 
independent third party so that the valuation process does not become unduly 
weighted in favour of either party.  

 

                                                           
41 Member comments included: “Agreed. Better to have property lawyers and agents qualified in enfranchisement 
(who should be in the Tribunal) dealing with matters rather than a County Court Judge who may not have the 
expertise in that field and will call for such expert evidence anyway.” ; “The tribunal specialises the county court 
does not.” 
42 Member comments included: “One outcome from a contested case which goes to county court may be a court 
order for the parties jointly to arrange an independent valuation. This in itself can lead to years of argument over 
costs and documents provided. If the court were able to directly arrange the instruction of an independent valuer 
whose decision were final, this would be avoided.”; “[There should be] 3 valuations: 1 by the L[andlord], 1 by the 
T[enant] and 1 by both or RICS if [the parties] do not agree in a week.” 
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96. We welcome evidence as to the typical cost and duration of an enfranchisement 
dispute:  

(1) in the county court; and  
(2) in the Tribunal.  

How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented or made more costly by:  

(1) the threat of lengthy and potentially expensive litigation; and  
(2) the fact that some disputes arising during an enfranchisement claim may 
need to be resolved by the Tribunal, whilst others fall to be determined by the 
court?  

To what extent would our proposal that all enfranchisement disputes be dealt with in 
a single forum save landlords and leaseholders time and money? 

 
 
12.4. CILEx survey findings suggested that the divergence in having cases heard either in 

the Tribunal or in the County Court can lead to added expense. Survey respondents 
with experience in both the County Courts and Tribunals (for a range of property 
related matters including enfranchisement claims), identified several issues with this 
two-tiered system. 

12.4.1. Majority of survey respondents felt the current system by which housing 
disputes may be heard in either the County Court or First Tier Tribunal (Property 
Chamber) is: a). time consuming (62.86%); b). difficult for consumers to 
understand (67.64%); c). complicated (55.88%) and d). costly (76.47%).  

 
97. We welcome evidence as to the proportion of leases likely to be suitable for 
resolution by a single valuation expert. Do consultees consider that dealing with 
cases on this alternative track is likely to save landlords and leaseholders time and 
money? 

 
12.5. CILEx has not obtained quantifiable data on this matter. 

 
13. Costs 

98. We invite the views of consultees as to whether leaseholders should be required 
to make any contribution to their landlord’s non-litigation costs. 
 
13.1. CILEx survey findings highlighted a discord of agreement on whether leaseholders 

should still be required to contribute to a landlord’s non-litigation costs. Respondents 
were presented with the three options of: removing the contributions requirement; 
standardising the level of contribution; or, determining contributions on a fixed-costs 
regime. Having been asked to rate these options on the basis of their favourability, the 
option for removing the contributions requirement was selected as both the most 
favourable option (44.68%) and least favourable option (46.81%) amongst 
respondents.  

13.1.1. Members in agreement of removing the contributions requirement 
commented that it is currently open to abuse by landlords and is precedented 
on an unfair premise requiring the party who is often in the weaker bargaining 
position to pay a sum which they were not consulted on and have no control 
over. Even where costs are reasonable, the obligation on leaseholders to cover 
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their landlord’s non-litigation costs was seen as inherently unfair given that the 
landlord is still conferred fair compensation in the form of a premium.43 

13.1.2. However, members who preferred to retain the contributions requirement 
(albeit subject to either standardised fees or fixed costs regimes), were of the 
opinion that the obligation is necessary in acknowledgement of costs that 
landlords may incur in good faith. It was additionally pointed out that where a 
leaseholder had already been provided with an opportunity to acquire the 
freehold from the outset, the added costs to the landlord as a direct 
consequence of choosing to exercise this right later on, ought to be fairly 
compensated.44 

13.1.3. In acknowledgement of survey findings on both sides of the fence, CILEx is 
tentatively of the opinion that the contributions requirement should be retained, 
provided that there are mechanisms in place to protect leaseholders from any 
costs which are unreasonable or excessive. As such, it is recommended that 
there should be a system in place for standardising costs (i.e.: a flexible fixed 
cost approach), which would further improve transparency within the current 
system. 

 

99. We invite the views of consultees as to how any contribution that is to be made 
by leaseholders to their landlord’s non-litigation costs should be calculated. Should 
the contribution be based on:  

(1) fixed costs;   
(2) capped costs;   
(3) fixed costs subject to a cap on the total costs payable;  
(4) the price paid for the interest in land acquired by the leaseholder;  
(5) the landlord’s response to the Claim Notice, and/or whether the landlord 
succeeds in relation to any points raised in his or her Response Notice;  
(6) fewer categories of recoverable costs than currently set out in the 1967 and 
1993 Acts;  
(7) the same categories of recoverable costs set out in the Acts, but with a 
reformed assessment procedure; or  
(8) wider categories of recoverable costs than currently set out in the Acts?  

We also invite consultees’ views as to whether, if a fixed costs regime were to be 
adopted:  

(1) such a regime should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims; and  
(2) if a fixed costs regime were to apply to collective freehold acquisition claims:  

(a) what additional features might justify the recovery of additional sums; and  

                                                           
43 Member comments included: “Leaseholders should not be held responsible for the landlord’s expenses that 
the leaseholder was not consulted about.”; “Historically, I feel that Landlord's professional costs have been high 
and Tenants have been unable financially to challenge this and so Landlords have got away with 
them.  Landlords benefit from a premium and should therefore be responsible for their own professional costs.”; 
“The freeholder is already getting proceeds from sale of freehold interest.” 
44 “Landlords may have genuine and reasonable non-litigation costs and be able to provide evidence.” ; “I think it 
is dependent on the situation. If the lessee is not given the opportunity on initial acquisition of the property I would 
agree that the cost should be reduced/waived, but if they have refused then I do not see why they should not 
contribute. Landlord's purchase these site as a safe investment demonstrated by many of these portfolio's being 
normally sold to pension funds. After the development is passed on, why should these costs be incurred by the 
Landlord? I do appreciate that these waters are somewhat muddied by assignment of these leases at a later 
point.” 
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(b) whether landlords should be able to recover all their reasonably incurred 
costs in respect of those additional features (subject to assessment), or 
only further fixed sums.  

We provisionally propose that:   
(1) no additional costs should be recoverable in the case of split freeholds or 
other reversions, or where there are intermediate landlords; and   
(2) a small additional sum should be recoverable where a management company 
seeks advice in relation to an enfranchisement claim.  

Do consultees agree? 
 

13.2. Anecdotal data from members demonstrated a trend of non-litigation costs being 
rather exuberant in nature and thereby proving to be unjustifiably onerous for 
leaseholders.45 Accordingly, CILEx would support the notion of introducing a 
standardised process for calculating the level of contribution that leaseholders should 
pay, so as to minimise the risk of any unreasonable or excessive costs being charged 
upon the leaseholder. 

 
13.3. A fair proportion of survey respondents voiced apprehension against the use of a 

basic fixed costs regime on the grounds that there would be practical difficulties when 
attempting to fix costs for all scenarios.46  

13.3.1. This once again reiterates CILEx’s reservations in that an appropriate 
balance must be achieved when simplifying enfranchisement, to ensure that on 
the one hand, complex provisions and processes are streamlined to avoid 
incoherent distinctions, and on the other hand, that the law is still able to 
appreciate the differences between different types of premises, land interests, 
landlords and leaseholders. 

13.3.2. Nevertheless, it was conceded that the impact of aforementioned proposals 
to streamline the enfranchisement process and valuation methodology for 
calculating premiums, could help in making a basic fixed cost scheme plausible. 

 
13.4. On average the option for standardised rates was preferred by survey respondents as 

a way of curtailing the extent to which a leaseholder will be liable for their landlord’s 
non-litigation costs. CILEx thereby concurs with the Law Commission’s suggestion for 
a more nuanced fixed cost regime as a method for standardising fees.47  

13.4.1. CILEx further recommends that the approach utilised for standardising the 
level of contribution be made applicable to collective enfranchisement claims, in 
accordance with the overall objective of simplifying enfranchisement. This could 
be achieved with the additional feature of economies of scale.  

 
 
 

                                                           
45 Please see footnote 43.  
46 Member comments included: “If the leaseholders want enfranchisement they should pay. It is reasonable that if 
the whole system is streamlined then this [fixed costs] could be possible. The cases I have in local government 
can run for years and cannot usually be fixed.” 
47 Consultation Paper, para 13.64. Member comments in support of a more nuanced fixed costs regime included: 
“Landlords can pay their own costs out of any premium received but the formula for the calculation of the 
premium could specify an amount to be included in the premium for costs based on a scale.”; “The level of 
contribution could be standardised, as long as the fee is not standardised as some cases are not standard.” 
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100. We provisionally propose that where an enfranchisement claim fails or is 
withdrawn, or the Claim Notice is struck out, leaseholders should be liable to pay a 
percentage of the fixed non-litigation costs that would have been payable had the 
claim completed.  Do consultees agree?  
 
We also provisionally propose that the percentage of the fixed non-litigation costs 
that should be payable in those circumstances should vary depending on the stage 
that the claim has reached.  Do consultees agree? If so, what percentages should 
apply at particular stages of the claim? 
 
13.5. CILEx recognises that this measure shall be necessary for protecting landlords in 

situations where an enfranchisement claim has ceased for reasons that were under 
the sole control of the leaseholder. It is only proper that in such situations, only where 
there has been no inappropriate or unreasonable behaviour on behalf of the landlord 
to have prompted withdrawal or failure of the claim, that a leaseholder should be 
expected to compensate the landlord for losses incurred.  

 
13.6. To ensure that the level of compensation owed is not excessive, CILEx further agrees 

that the costs payable should factor into account the stage at which the claim had 
reached. Compensation should, after all, be both proximate and proportional.   
 

101. We provisionally propose that a landlord should have a right to seek security for 
his or her non-litigation costs. Do consultees agree? 
 
13.7. CILEx provisionally agrees with this proposal in the hope that it shall help to expedite 

processes and safeguard the landlord’s interest against any vexatious claims. 
However, it is paramount that this should not leave leaseholders vulnerable to any 
abuse by landlords, or to place a heavy onus on leaseholders to reclaim the security 
where a landlord’s own unreasonable or unacceptable behaviour denies him of the 
right to claim back his/her non-litigation costs.  

 
102. We provisionally propose that a landlord should have a right to apply to the 
Tribunal for an order prohibiting named leaseholders from serving any further Claim 
Notice without the permission of the Tribunal.  Do consultees agree? 
 

13.8. CILEx recognises that there needs to be protections in place for both parties, where 
the other party is acting in a vexatious or unreasonable manner.48 However, CILEx 
would urge extreme caution in the Tribunal’s ability to prohibit leaseholders from 
serving further Claim Notices. This power should be exercised with care so that it 
does not open itself up to abuse from landlords who are simply attempting to evade 
enfranchisement claims. Where former Claim Notices had been struck out wholly or 
partly owing to the landlord’s own unreasonable or inappropriate conduct, then it is 
hoped that such a prohibition would not be exercised.  

 

                                                           
48 As previously articulated, survey comments did warn against shifting favour too heavily onto leaseholders 
without due regard for the landlord’s interests. 
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103. We provisionally propose that the existing limited powers of the Tribunal to 
order one party to pay the litigation costs of another party in an enfranchisement 
claim should apply to all disputes and issues that it is to decide (except in respect of 
orders made under the No Service Route, orders permitting a landlord to participate 
in a claim or to set aside a determination, and orders striking out a Claim Notice). Do 
consultees agree?  
 
If not, what types of disputes and/or issues should be excluded from such restrictions 
and why? What powers to make orders in respect of litigation costs should apply in 
such excluded cases? Should parties be able to agree that costs shifting will apply to 
all or part of a claim? 
 
13.9. CILEx welcomes the extension of the Tribunal’s powers in this way, as it shall help to 

safeguard an innocent party in situations where the other party has taken 
unreasonable steps or exploited their greater bargaining power to the detriment of the 
party who had acted in good faith. Moreover, it is recognised from a practical 
standpoint that this extension of the Tribunal’s powers is no doubt precursory to the 
extension of the Tribunal’s jurisdiction in the aforementioned proposal under question 
94.  

 

104. We provisionally propose that the scope of the Tribunal’s existing power to 
order one party to pay any of the litigation costs of another party should not be 
extended.  Do consultees agree? 
 
13.10. CILEx appreciates the Law Commission’s stance to retain the powers of the Tribunal 

to order a party who has behaved unreasonably to pay the other party’s litigation 
costs. This is acts as a necessary backstop against inappropriate behaviours.  

 
13.11. CILEx has not obtained any views as to whether this power ought to be extended.  

 

105. We welcome evidence as to:  
(1) the typical costs incurred by landlords in dealing with enfranchisement claims; 
and  
(2) the proportion of those costs which can be recovered from leaseholders.  

To what extent does the obligation on leaseholders to pay their landlords’ reasonable 
costs arising from the enfranchisement process have an impact on leaseholders’ 
willingness to bring or pursue enfranchisement claims?  
Do consultees consider that any of the options we have set out at paragraphs 13.56 
to 13.77 for reforming non-litigation costs would make leaseholders more willing to 
bring and pursue enfranchisement claims?  
What would be the impact on landlords of removing, or capping, their entitlement to 
recover their non-litigation costs from leaseholders (other than the fact that they 
would have to meet those costs themselves)?  
 
13.12. Please refer to question 99 above. As mentioned previously, CILEx members have 

voiced anecdotal evidence to suggest that costs incurred by landlords during 
enfranchisement have been noted to be higher than would be reasonably expected. 

 
13.13. In addition, it has been suggested that the current requirement for leaseholders to pay 

their landlord’s non-litigation costs (with little control or awareness of what this might 
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amount to), is unjust and can exacerbate issues relating to unequal bargaining power 
between both parties. 
 

106. How and to what extent do the different powers of the Tribunal and the county 
court to award litigation costs in enfranchisement disputes have an impact on the 
behaviour of both landlords and leaseholders with respect to such disputes?  
 
13.14. CILEx has obtained second-hand anecdotal information to suggest that this distinction 

is currently open to abuse, with parties able to exploit the difference for their benefit. 

 

14. Valuation Methodology 

Valuation Methodology: General Comments 

14.1. In line with the Law Commission’s terms of reference, 63.27% of survey respondents 
were in agreement that there is currently a need for premiums to be reduced. The 
main concerns voiced by our members were that premiums payable to date have not 
been respective to the individual circumstances of the leaseholder, which in turn has 
resulted in the valuation process indirectly favouring higher premiums.49 

14.1.1. However, some members did pay caution to the retrospective impact that 
this valuation methodology might have on landlords, and consequently 
lenders.50  
 

14.2. Essential to the new valuation methodology is the way in which it can be simplified to 
prevent any ambiguities or uncertainties as to how premiums shall be calculated, so 
that both parties are better positioned to make an informed decision at the outset.  

14.2.1. 83.67% of survey respondents agreed or strongly agreed that the valuation 
methodology for calculating premiums needs simplifying, evidencing the 
struggle that even practitioners face in respect of the current process. This has 
been noted to push up costs, with anecdotal information suggesting that 
specialist surveyors in leasehold valuation are needed to navigate the current 
complexity. 

14.2.2. One respondent shared their own experiences of the manner in which 
ambiguities and complexity within the valuation process has impacted 
leaseholders: “There is constantly changing case law on valuations and when 
prospective enfranchisees obtain legal advice before making their decision, that 
advice has a very limited lifetime. They also have very little certainty over the 
premium depending on how the case law and various ratios applied to the 
pricing calculation.” 

                                                           
49 Member comments included: “The premiums for the purchase of the Freehold estate can be huge in some 
instances. This needs to be tailored to the individual house and land etc.”; “I represent a client whom has been 
very much at the forefront of ensuring that premiums are calculated in a way that is respective to lessees. This 
conscientious nature should be across the board.”; “A landlord is entitled to a fair premium-this may be a long 
term investment and has the right of the correct return on the investment-there is however more and more 
discussion on the valuation process leading to claims for higher premiums on the basis of valuations using data 
not quite applicable to the property in question.” 
50 Member comments included: “The Landlord has set its budgets on the basis of this income and often their 
secured charges are on the basis of this asset.  It should not be backdated as it affects the lenders of the 
landlords.” 
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14.2.3. Crucially, the complexity within the valuation methodology has resulted in a 
vacuum of consumer awareness surrounding the costs of enfranchisement 
(something our members identified as the second most problematic issue with 
the enfranchisement regime, shortly after consumer awareness of processes).51  

14.2.4. CILEx thereby urges that the new valuation methodology needs to introduce 
a water-tight formula that can be easily understood by consumers, easily 
applied by practitioners and which may provide a consensus so that less time 
and costs are wasted on disputing premiums before the Tribunal.  

 

107. We invite the views of consultees as to:  
(1) whether the section 9(1) valuation methodology should be retained 
indefinitely or temporarily, and if so for how long; or  
(2) whether the section 9(1) valuation methodology should be replaced with a 
fixed proportion of a “term and reversion” valuation or another simplified 
methodology; and 
(3) whether the test for whether section 9(1) (or a simplified methodology) applies 
should be determined:  

a) by reference to capital value; 
b) by reference to council tax banding;  
c) by reference to the location of the property;  
d) by reference to an amended version of the current test for leases granted 

after 1 April 1990 (in other words, calculating “R” under section 1(1)(a)(ii) 
of the 1967 Act); or 

e) by some other means. 
 
108. We invite the views of consultees as to:  

(1) whether a separate, simplified valuation regime should be created for low 
value and/or straightforward enfranchisement claims; and  
(2) how such low value and/or straightforward claims should be identified. 

 
14.3. 34.09% of survey respondents agreed or strongly agreed that the benefits provided by 

the “original valuation basis” under section 9(1) of the 1967 Act should be retained 
within the new regime.52 

14.3.1. However, it is acknowledged that more than half of all survey respondents 
neither agreed nor disagreed with the proposal.  

 

14.4. If retained, 83.33% of respondents preferred the option that a separate regime, 
similarly applying to low value/straightforward cases, be developed. This was selected 
primarily on the basis that section 9(1) in its current form, is very complex and costly. 

14.4.1. However, CILEx does recognise that depending on the ways in which the 
new valuation methodology is simplified, creation of a separate valuation regime 

                                                           
51 Member comments included: “Standardisation of the amount of a premium would be helpful as it is clear from 
amounts offered by Tenants and Counter Offer figures from Landlords are sometimes far apart.”; “[Valuation] 
should be more understandable and the necessity for two valuers to dispute in tribunal should be limited by a 
more watertight formula.”; “[Valuation] is complicated, tenants don't understand it and takes up much of the time 
in negotiating a lease extension.”; “Homeowners need to understand [valuation] without having to pay legal fees 
to do so.”; “[simplifying valuation is] absolutely essential this is a major daily problem.” 
52 Member comments included: “Existing rights should not be lessened”; “The legislation was a momentous step 
forward in 67 and the benefits should be retained” 
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may be unnecessary. E.g.: where council tax bands are taken into consideration 
within the reformed methodology.  

 

109. Do consultees consider it desirable to seek to treat commercial investors 
differently from owner-occupier leaseholders in respect of the premium payable for 
the exercise of enfranchisement rights? If so:  

(1) do consultees consider that it might be possible to distinguish between such 
leaseholders:  

a) by reference to whether the leaseholder is exercising enfranchisement 
rights for the first time;  

b) by reference to whether the leaseholder is exercising enfranchisement 
rights in respect of his or her only or main home; or  

c) by some other means?  
(2) how might the valuation methodology be varied so as to produce different 
premiums for different types of leaseholder?   
 

14.5. 62.22% of survey respondents agreed or strongly agreed that the new valuation 
methodology should not differentiate between buy-to-let investors and owner-
occupiers; with only 22.23% suggesting that it should.  

14.5.1. 43% of survey comments justified the reasons for opposing this suggestion 
as being founded on the basis of promoting fairness and simplicity.  

14.5.2. It was voiced that the valuation methodology for calculating premiums is and 
should be directly reflective of the loss incurred to the landlord, irrespective of 
either parties’ identity. This is owing to the nature of a ‘premium’ as a price paid 
in exchange for the property. To calculate this loss on the basis of the 
leaseholder’s identity was seen as both an unfair and arbitrary suggestion.53 

 

14.6. CILEx once again reiterates the practical difficulties in attempting to distinguish rights 
based on the identity of the parties involved.54 For instance, it would be difficult to 
distinguish between owner occupiers and buy-to-let investors in situations of mixed 
ownership.  

14.6.1. Survey respondents commented that distinguishing enfranchisement rights 
in this manner would further undermine the overriding objective of the new 
regime, in attempting to simplify and standardise the enfranchisement 
process.55  

 
14.7. In addition, CILEx is mindful that reforms to the enfranchisement regime must be 

careful not to collectively group commercial investors into one singular category when 
attempting to standardise rights and procedures.  

14.7.1. Respondents pointed out throughout the survey that whilst there may be 
larger commercial investors holding many properties within their profile, there 
still exists small to medium enterprises and, in the case of buy-to-let investment, 
individuals, who choose to utilise their properties in a commercial manner. In 

                                                           
53 Member comments included: “Why should buy to let be any different? The original price is no different.”; 
“Irrespective of your views on BTL, consumers must be treated fairly and the same”; “There should be no 
differentiation. It would be seen as unfair.” 
54 Please see para 8.29 above. 
55 Member comments included: “The calculations represent the loss to the landlord. Also, it would complicate 
collective enfranchisement where there is a mix of ownership, and where properties are bought and sold during 
the process, and there is not always a clear distinction e.g. owners who later let out their properties.”; “I think that 
setting an addition layer of complexity will only undo the standardisation process.” 
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such scenarios, the imbalance in bargaining power (the main policy position 
justifying the decision to treat commercial and residential leaseholders 
differently), becomes less apparent, as to does the rationale for differential 
treatment.  

 
 
110. We invite the views of consultees as to whether the treatment of ground rent 
reviews in any valuation methodology should be restricted in any of the ways set out 
at paragraphs 15.59 to 15.66. 
 
14.8. 41.86% of survey respondents had indicated that if a simple formula was introduced, it 

should be based on a multiple of the ground rent (e.g.: ten times the ground rent).  
14.8.1. However, given the proposals rightly put forward by MHCLG to cap ground 

rents at £10 (published following our survey results), it is recognised that this 
simple formula would no longer be suitable as it would have the effect of 
rendering the premium for all properties (irrespective of their location, size and 
market value) as of an equivalent price.56 

14.8.1.1. CILEx welcomes MHCLG’s proposition for ground rent caps, urging 
enfranchisement reforms to be considered alongside all such relevant 
proposals.   

14.8.2. In addition, CILEx acknowledges (as identified by the Law Commission),57 
that using a multiple of the ground rent to calculate premiums would pose very 
real risks to existing leaseholders facing doubling ground rents/ground rents 
imposed in an arbitrary manner. In such circumstances, this methodology would 
be likely to obscure the premium and lead to perverse outcomes in practice. 
More to the point, this methodology would only exacerbate current issues of 
leaseholders being charged excessive rents; preventing those most in need of 
exercising their enfranchisement rights from doing so, and placing landlords in a 
greater position for evading the enfranchisement process.  

14.8.3. CILEx thereby agrees that whilst ground rent may have a place within the 
valuation methodology,58 it is necessary that there are restrictions in place to 
protect those currently struggling with onerous rent terms within calculations.  

 

111. We invite the views of consultees as to whether capitalisation rates for 
enfranchisement valuations should be prescribed and, if so:  

(1) how;  
(2) by whom;  
(3) how often; and  
(4) in respect of what different types of interest. 

 
14.9. 67.44% of survey respondents agreed or strongly agreed that, if options based on the 

current valuation methodology were adopted, standardised rates should be prescribed 
for Capitalisation Rates.  

14.9.1. However, it was pointed out that the practicality of doing so may be rather 
difficult given the variance in house prices across England and Wales.  

                                                           
56 In line with the suggestion put forward by the Private Members’ Bill, this would have the effect of rendering that 
all new leases could be enfranchised at a premium of £100, an absurdly low figure in the case of many 
properties.   
57 Consultation paper, para 15.49. 
58 One survey respondent suggested that the valuation methodology be calculated as: “a fixed percentage less a 
deduction (up to a max/min) which takes account of the number of years that an applicant has paid ground rent - 
akin to R[ight] T[o] B[uy].” 
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14.9.2. It was further emphasised that upon standardising capitalisation rates, a 
consensus would need to be found between the relevant professional bodies to 
determine rates which were both realistic and sensible. 

 

14.10. CILEx emphasises that where capitalisation rates are standardised, periodic reviews 
shall be essential to future-proofing leasehold law and ensuring that the valuation 
methodology remains up to date with the evolution of the property market. The 
manner in which periodic reviews are conducted needs to be transparent and well 
known to conveyancers, leaseholders and landlords well in advance, so that the 
impact that they might have on transactions in progress are mitigated and all parties 
are made aware of how their rights and interest might be impacted.   

14.10.1. Suggestions were put forward for capitalisation rates to be periodically 
reviewed against the property value index or the retail price index.59  

 
14.11. CILEx would additionally like to draw the Law Commission’s attention to the fact that 

the MHCLG’s proposals for standardising ground rents, shall in turn be likely to 
standardise capitalisation rates in future. Accordingly, the impact of MHCLG’s 
proposals must once again be considered when developing this new regime. 

 

112. We invite the views of consultees as to whether deferment rates for 
enfranchisement valuations should be prescribed and, if so:  

(1) how;  
(2) by whom;  
(3) how often; and  
(4) in respect of which geographical areas. 

 
14.12. Whilst there were only very few survey respondents who disagreed with 

standardisation of deferment rates (13.33%), just over half of all respondents were 
unsure about this proposal.  

 

113. We invite the views of consultees as to whether relativity or a no Act deduction 
should be prescribed for enfranchisement valuations and, if so:  

(1) how;  
(2) by whom;  
(3) how often;  
(4) in respect of which geographical areas; and  
(5) whether the 80-year cut-off should be removed 

 
14.13. 71.43% of survey respondents preferred Option 2A amongst options based on the 

current valuation methodology, i.e.: that standardised rates should be prescribed and 
supplemented with the removal of marriage value from calculations.  

14.13.1. 71.11% of survey respondents welcomed the removal of marriage value 
irrespective of whether a simple formula (Option 1), or, options based on the 
current valuation methodology (Option 2), are adopted.  

                                                           
59 24% of comments identified RPI as a suitable index to review standardised capitalisation rates against. 
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14.13.2. Accordingly, in either case, CILEx members showed support for eradicating 
marriage value, and thereby the requirement for calculating relativity.  
 

14.14. Should requirements for calculating relativity be retained, CILEx welcomes proposals 
for this to be set to a fixed relativity model. This shall help to simplify the valuation 
methodology, eliminate cause for disputes and help to improve consumer awareness 
around the costs involved within the enfranchisement process.  

14.14.1. 62.22% of survey respondents agreed or strongly agreed that where this is 
the case, there should be a set relativity model used to overcome discrepancies 
over premium values. 

 

114. We invite the views of consultees as to whether the possible right to hold over 
at the end of a long lease should be disregarded on an enfranchisement valuation. 
 
14.15. CILEx has not obtained any member data on this point.  

 

115. We invite the views of consultees as to whether a discount for leaseholder’s 
improvements on an enfranchisement valuation should be retained. 

14.16. CILEx recognises that calculating discounts for leaseholder improvements may add 
complexity to the valuation methodology, however finds that this variable needs to be 
taken into account when calculating premiums in acknowledgement of the time, costs 
and efforts that a leaseholder will have invested into the property (an investment for 
the benefit of both the landlord and leaseholder). This is provided that said 
improvements were within the ambit of the leaseholder agreement.  

 

116. We invite the views of consultees as to whether it should be possible for 
leaseholders to elect to accept a restriction on development to prevent development 
value from being payable as part of an enfranchisement valuation. 

14.17. CILEx provisionally accepts this proposal, provided that it is possible to release the 
restriction at a later date where both parties consent. 

 

117. We invite the views of consultees as to which, if any, of the valuation options we 
have discussed (set out at Options 2A to C in Chapter 15) are preferable and, so far 
as any preferred option contains a range of possible reforms, which of those reforms 
should be adopted. 
 
14.18. As previously articulated in response to question 113, 71.43% of survey respondents 

were of the opinion that (where options based on the current valuation methodology 
are adopted) standardised rates should be prescribed and marriage value removed 
from premium calculations. Accordingly, our members showed strong support in 
favour of option 2A: term and reversion with prescription of rates. 
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118. We invite the views of consultees as to the desirability of an online calculator for 
enfranchisement valuations and the types of claim for which it could be appropriate. 
 
14.19. 74.42% of survey respondents agreed or strongly agreed that standardising rates 

could allow for the use of an online valuation calculator and indicated that this would 
be desirable for a range of reasons.  

14.19.1. 38% of survey comments identified that an online calculator would improve 
the accessibility and simplicity of calculating premiums for all involved. It was 
acknowledged that this would be a particularly useful tool for conveyancers who 
are usually the first to be contacted on valuation matters despite the fact that 
valuations lie outside their remit, and within the duties of a valuation expert.  

14.19.2. The use of an online calculator was additionally recognised for the benefits it 
could have on improving client relationships, along with expediting processes, 
improving consumer awareness around costs, and helping to manage 
expectations (provided that additional unforeseen costs are not then later 
incurred).60 
 

14.20. However, survey respondents did caution against sole reliance on online calculators, 
emphasising that valuations would still need to be cross referenced by a practising 
surveyor. Accordingly, CILEx agrees with the proposals put forward, however 
emphasises that landlords and leaseholders would need to be made aware of the fact 
that the online calculator provides only an indicative value.   

 

119. How and to what extent has the current methodology for calculating premiums 
payable on enfranchisement slowed down, prevented or made more costly the 
exercise of enfranchisement rights? 
 
14.21. CILEx members identified the method for calculating premiums as the third most 

problematic issue with the current enfranchisement regime.  
14.21.1. Survey comments identified the current methodology as complex, lengthy, 

expensive, litigious and unclear for consumers to understand.  
14.21.2. This coupled with issues around consumer awareness of enfranchisement 

costs, were identified to have led to problems of consumer expectation when 
entering into an enfranchisement claim. Worryingly, these skewed expectations 
were identified as contributing to the influx in consumers purchasing their 
properties as leasehold, unaware of the cost implications for doing so.61 

 

120. We have set out the following options for the reform of valuation:  
(1) the adoption of a simple formula; and  

                                                           
60 Member comments included: “Simple for everyone to use. Generally, it is the conveyancer rather than any 
other party that is first approached by a homeowner on the topic and matters of value are not something that a 
conveyancing lawyer is able to advise upon in the main.”; “This would help tenants understand the process and 
likely costs better and reduce negotiation and in turn costs”; “In principal this seems like a good idea, but if 
additional costs are incurred frustration of client's is highly likely.” 
61 Anecdotal data obtained through survey findings included: “I have found that the public expect to upgrade to a 
freehold for very small cost, i.e.: not more than £5,000 and very little legal cost so that from the outset the 
expectation is not close to the reality.” 
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(2) options based on current valuation methodology, involving different 
combinations of current valuation components and/or the prescription of certain 
rates.  

To what extent would each of these options reduce the duration and cost of the 
enfranchisement process, and the number of disputes arising? 
 
14.22. Comments from survey respondents articulated that both of these options would be 

favourable to the current situation, as they would be capable of providing clearer and 
more simple formulae for calculating premiums. In turn, this could reduce the time and 
costs for both parties engaged in an enfranchisement claim, as well as helping 
conveyancers to better manage their client’s cases.  

 
14.23. Of the two options, just over half of all survey respondents indicated that introducing a 

simple formula, that is not based on market value, would be the better option to take. 
Respondents also indicated that this option (Option 1) would be most effective in 
driving premiums down (53.49%) and in avoiding the need for professional valuation 
costs (62.79%). 

14.23.1. Nevertheless, CILEx does recognise that Option 1 was largely preferred on 
the basis of using a multiple of the ground rent; an approach which is no longer 
likely to be practical in light of the welcomed proposals by MHCLG for ground 
rent caps.  

14.23.2. In addition, CILEx recognises concerns raised by some respondents that 
market value cannot be ignored, as this would operate against the nature of a 
premium as essentially the ‘price’ owed for the remaining interest.62 

 

121. We welcome evidence as to the likely impact of the possible valuation 
methodologies set out in Chapter 15 on different sectors of the economy – in 
particular, the institutional investment sector, the charitable sector and the leasehold 
market (for both owner-occupiers and buy-to-let leaseholders). 
 
14.24. As a professional body for Chartered Legal Executive lawyers, CILEx has not 

obtained data on the impacts that the proposed valuation methodologies might have 
on different sectors within the economy. 

 

122. We welcome evidence as to:  
(1) the proportion of existing leases which are currently eligible for section 9(1) 
valuations; and  
(2) the likely impact on landlords and leaseholders of (a) retaining the section 
9(1) valuation methodology for a limited period, or (b) replacing it with a 
simplified valuation methodology. 

 
14.25. CILEx has not gathered any quantifiable data on this point. 

 

                                                           
62 Member comments included: “Market value is still a factor in calculating the landlord's loss.”; “I don't know if 
enough about the current formula as it’s so complicated to give an informed response but paying the same for a 
property valued at £80,000 or £800,000 doesn't seem fair if you ignore market value.”; “Option 1 would be ideal 
but would be unfair to landlords. Option 2 is therefore likely to be fairer.” 
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123. We welcome evidence as to the likely impact on the leasehold market (and 
wider housing market) of differentiating between classes of enfranchising 
leaseholder (for example, those who occupy the property as a residence and those 
who do not) in respect of the premium payable. 
 
14.26. Please refer back to CILEx’s response to question 109.  

14.26.1. Distinguishing between different classes of enfranchising leaseholder runs 
the risk of distorting the market and altering land prices on the arbitrary basis of 
party identity as opposed to the land interest itself. Furthermore, there are likely 
to be practical difficulties in the context of mixed ownership properties, which 
could run the risk of unfairly discriminating against these types of premises. 
 

124. We welcome evidence as to the costs, benefits and practicalities of constituting 
and maintaining a body whose function is to prescribe certain rates for a reformed 
valuation methodology. 
 
14.27. Should options based on the current valuation methodology be implemented, CILEx 

welcomes the proposal for creating a body tasked with routinely prescribing 
standardised rates for valuation. This shall ensure that the valuation methodology is 
future-proofed; an important element of leasehold reforms in light of observations that 
the current law is archaic. To prevent the law from falling foul of this same fault in 
future, it is thereby imperative that mechanisms are in place so that a repeat overhaul 
of the leasehold sector is not once again warranted.  

 

125. We welcome evidence as to the costs, benefits and practicalities of setting up 
and maintaining an online valuation calculator. 
 
14.28. Please refer back to CILEx’s response to question 118 as to the benefits of these 

proposals.  
 

14.29. Whilst CILEx has not obtained direct findings with regards to costs or practicality, it is 
assumed that this should not be difficult or costly providing that the new formulae 
adopted has been clearly laid out.  

 

15. Intermediate and Common-parts leases 

Question 126 – 134 

15.1. CILEx has not obtained data from members regarding intermediate leases and 
common-parts leases. Survey results indicated that many of our members have not 
engaged with these types of leases, and the minority who have done so, did so only 
on an occasional basis.63  

 

                                                           
63 Regarding intermediate leases: 35.71% of survey respondents ‘occasionally’ dealt with enfranchisement of 
such leases (with the remaining 64.29% having rarely to never dealt with them). Regarding common parts leases: 
20% of survey respondents ‘occasionally’ dealt with enfranchisement of such leases (with the remaining 80% 
having rarely to never dealt with them). 





Law Commission Consultation  
Leasehold enfranchisement  

 
Response by the City of London Corporation 

Submitted by the City Remembrancer’s Office 
 

Introduction 
 
This consultation response reflects the views of the City of London Corporation in its capacities 
as a public and private owner of freehold and leasehold reversions to long leasehold residential 
premises. 
 
The City’s response is set out in bold type immediately following the relevant Law 
Commission question.   
 

 
Consultation Question 98. 
17.153 We invite the views of consultees as to whether leaseholders should be required 
to make any contribution to their landlord’s non-litigation costs. 
Paragraph 13.55 
 

Leaseholders should continue to contribute towards their landlord’s non-
litigation costs. Requiring the landlord to bear such costs would have the effect 
of shifting the cost from the individual leaseholders who will benefit from the 
enfranchisement to the council tax and business rate payers in general.  
In cases where there is a long reversion or where the value of the premises is low, 
it is possible that the non-litigation costs would exceed the premium realised.  

 
Consultation Question 99. 
17.154 We invite the views of consultees as to how any contribution that is to be made by 
leaseholders to their landlord’s non-litigation costs should be calculated. Should the 
contribution be based on: 
(1) fixed costs; 
(2) capped costs; 
(3) fixed costs subject to a cap on the total costs payable; 
(4) the price paid for the interest in land acquired by the leaseholder; 
(5) the landlord’s response to the Claim Notice, and/or whether the landlord 
succeeds in relation to any points raised in his or her Response Notice; 
(6) fewer categories of recoverable costs than currently set out in the 1967 and 
1993 Acts; 
(7) the same categories of recoverable costs set out in the Acts, but with a 
reformed assessment procedure; or 
(8) wider categories of recoverable costs than currently set out in the Acts? 
 

If the leaseholder’s contribution is to be limited, it should be based upon the 
reasonable actual non-litigation costs of the landlord, subject to a cap.   The cap 
could be linked to the value of the property or price paid by the leaseholder, 
provided that a minimum amount is prescribed which makes a reasonable 
allowance for typical landlord’s costs in low-value cases. 

 



17.155 We also invite consultees’ views as to whether, if a fixed costs regime were to be 
adopted: 
(1) such a regime should apply to collective freehold acquisition claims as well 
as individual enfranchisement claims; and 
(2) if a fixed costs regime were to apply to collective freehold acquisition claims: 
(a) what additional features might justify the recovery of additional sums; 
and 
(b) whether landlords should be able to recover all their reasonably 
incurred costs in respect of those additional features (subject to 
assessment), or only further fixed sums. 
 
17.156 We provisionally propose that: 
(1) no additional costs should be recoverable in the case of split freeholds or 
other reversions, or where there are intermediate landlords; and 
(2) a small additional sum should be recoverable where a management company 
seeks advice in relation to an enfranchisement claim. 
Do consultees agree? 
 

No.  Where one or more intermediate landlord are involved, this would create a 
significant additional cost burden for the competent landlord, who would have to 
deal with the multiple parties. Such a scenario is substantially more complicated 
and time consuming than those cases where only two parties are involved.  In 
addition, intermediate landlords would be forced to incur their own costs.  The 
leaseholder’s cost contribution should bear some relation to the actual costs of 
the competent landlord and any intermediate landlords, even if capped or 
limited in some way. 

 
 
Consultation Questions 102 - 105. 
17.163 We welcome evidence as to: 
(1) the typical costs incurred by landlords in dealing with enfranchisement claims; 
and 
(2) the proportion of those costs which can be recovered from leaseholders. 

 
The City has sought to streamline and standardise the lease extension process for 
its properties. For lease extensions the City generally charges a standard costs 
amount of £383, though this is subject to review and may increase in 
future.  This is based on the minimum sum considered adequate to cover the 
City’s legal costs on a standard lease extension, on the basis that the leaseholder 
follows a standard lease extension process, and that the premium amount is not 
disputed and the City’s standard form of extended lease is accepted. 

 
17.164 To what extent does the obligation on leaseholders to pay their landlords’ 
reasonable costs arising from the enfranchisement process have an impact on 
leaseholders’ willingness to bring or pursue enfranchisement claims? 

 
17.164 To what extent does the obligation on leaseholders to pay their landlords’ 
reasonable costs arising from the enfranchisement process have an impact on 
leaseholders’ willingness to bring or pursue enfranchisement claims? 
 



In geographical areas where property values are high, lease extension premiums 
are substantial. This means that costs arising from the enfranchisement process 
are proportionately relatively modest. Therefore it seems unlikely that these 
costs have any significant impact so far as the City Corporation is concerned on 
its leaseholders’ willingness to bring lease extension claims. 

 
17.165 Do consultees consider that any of the options we have set out at paragraphs 13.56 
to 13.77 for reforming non-litigation costs would make leaseholders more willing to 
bring and pursue enfranchisement claims? 
 

For the reasons set out under question 17.1763 above, the City does not consider 
such reform would have a significant impact on its leaseholders’ willingness to 
pursue lease extensions. 

 
17.166 What would be the impact on landlords of removing, or capping, their entitlement 
to recover their non-litigation costs from leaseholders (other than the fact that they 
would have to meet those costs themselves)? 
 

In relation to local authority landlords, this approach would shift costs from the 
leaseholders who benefit from the enfranchisement process on to council tax and 
business rate payers in general.  This would be a material shift which could 
negatively affect the solvency of some landlords. 

 
 
Consultation Question 110. 
15.67 We invite the views of consultees as to whether the treatment of ground rent reviews 
in any valuation methodology should be restricted in any of the ways set out at 
paragraphs 15.59 to 15.66. 
 

Ground rent should not be used as the primary indicator in valuation 
methodology in cases where the property has been purchased under the ‘right to 
buy’ scheme (because such ground rents are fixed at £10) or in other cases where 
a very low ground rent is charged Ground rent should not be used as the 
primary indicator in valuation methodology in cases where the property has 
been purchased under the ‘right to buy’ scheme (because such ground rents are 
fixed at £10) or in other cases where a very low ground rent is charged (note that 
in buildings where some leases have been granted under the ‘right to buy’ 
scheme and others on a ‘voluntary’ basis, the ‘voluntary’ leases will generally 
have been granted on similar basis, ie also at a ground rent of £10 pa). An 
approach as proposed in option 1A would take no account of the value of the 
property and would effectively fix the lease extension premium at, for instance, a 
nominal £100, representing a considerable loss to the value of the landlord’s 
freehold reversion. An approach as proposed in option 1A would take no account 
of the value of the property and would effectively fix the lease extension 
premium at, for instance, a nominal £100, representing a considerable loss to the 
value of the landlord’s freehold reversion. 
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Leasehold home ownership: buying your freehold or extending your lease 

Consultation from the Law Commission 

Response by the Council for Licensed Conveyancers 

November 2018 

 

1. The existing leasehold enfranchisement regime is costly, confusing and complex, especially for 
individual leaseholders. The Council for Licensed Conveyancers (CLC) is therefore supportive of the 
proposed reform to make ‘a better deal for leaseholders as consumers’ and the Government’s priority 
of improving and facilitating home ownership. 

2. Whilst we are supportive of helping leaseholders, we are also conscious that this should not be at the 
expense of landlords who would also benefit from clarity and efficiency in the system. 

3. The regime should be made easier, quicker and cheaper for both leaseholders and landlords through a 
simplified system that provides consistency and certainty. A set of standardised comprehensive rights 
would go a long way to achieve this. 

4. Costs of legal fees and valuation of the property can be unclear and uncertain, especially for the 
individual leaseholder. The CLC’s current work around transparency of costs, quality and service should 
assist consumers in choosing a conveyancer to meet their needs. 

5. There is a general lack of consumer awareness about the nature of leasehold ownership. Part of the 
conveyancer’s role is to explain the implications of buying a leasehold property. The increase in media 
coverage of leasehold issues is resulting in many consumers becoming more aware of their rights but 
further work is needed to educate and inform consumers of their options and rights prior to making an 
offer on a property. 

6. The redress scheme also needs to be simplified to help consumers when things go wrong. The 
suggestion of a single tribunal to deal with all enfranchisement issues would be very welcome. 

 

About the Council for Licensed Conveyancers 

7. The CLC was established by the Administration of Justice Act 1985 and is an Approved Regulator under 
the Legal Services Act 2007, subject to the oversight regulation of the Legal Services Board.  

8. It licenses and regulates licensed conveyancers and practices in England and Wales in the provision of 
reserved legal activities, currently conveyancing and probate services, and other non-reserved legal 
activities, including will writing. It is also a Licensing Authority authorised to license and regulate 
Alternative Business Structures (ABS). It has no representative function having always been an 
independent regulator. 

9. The CLC’s role is to safeguard the public interest and consumers by regulating providers to deliver high 
quality and accessible legal services.  

10. The CLC welcomes the opportunity to respond to this consultation. 



 

Cluttons response to the Law Commission’s Consultation Paper No 238 - Leasehold 
home ownership: buying your freehold or extending your lease  

 

About Cluttons 

Cluttons is a multi-disciplinary property consultancy business, in residential terms, we 
concentrate on London and the South East of England.  Relevant to this consultation paper, 
are the following service lines: 

Estate Management – giving us insight into the impacts of the existing legislation because we 
have observed and measured those impacts for our private, corporate and charity clients 

Property valuation (including leasehold reform act valuation) – giving us a detailed 
understanding of the mechanics and potential impacts of the legislation.  Indeed, we have 
been involved in most of the key cases to establish precedent for leasehold enfranchisement 
valuations in central London.  Due to the nature of our client base, we act more often for 
landlords than leaseholders, but we will act for leaseholders when it does not conflict with 
instructions for retained landlord clients. 

Residential agency – giving us insight into the way in which the market has responded to the 
legislation and might be likely to respond to some of the proposed changes 

The existing leasehold reform acts have fundamentally changed the way in which London 
estates are managed.  They have effectively brought to an end the leasehold model as a 
strategic asset management tool, meaning the Estates have tended to concentrate on 
investing in commercial property or rack rented residential property.   

The leasehold reform acts have acted to speed up structural changes across the London 
estates as leaseholders have exerted their compulsory purchase rights.  

The consultation paper sets-out the events which have led to the consultation, which seem to 
relate to recent practices in the house building sector; which we understand that same sector 
has started to self-police.  We think the central London situation is different to that sector in 
terms of the financial means and sophistication of the leaseholders.  Leaseholders in central 
London tend to be wealthy and sophisticated and able to retain the appropriate advisors.  We 
do not think the present system causes hardship to leaseholders in these circumstances.  To 
give an example to give credence to this, we do not recall acting against leaseholders who 
were not advised (or enfranchisement specialists in their own right) in the last 10 years. 

We focus on those questions which we feel our knowledge gives a perspective that the Law 
Commission might find helpful.  We note the policy objectives of enfranchisement reform 
identified by Government and expanded upon by the Law Commission in this consultation 
which are: 

(1) To promote transparency and fairness in the residential leasehold sector; 

(2) To provide a better deal for leaseholders as consumers; 



 

(3) To simplify enfranchisement legislation; 

(4) To consider the case to improve access to enfranchisement and, where this is not 
possible, reforms that may be needed to better protect leaseholders, including the 
ability for leaseholders of houses to enfranchise on similar terms to leaseholders 
of flats; 

(5) To examine the options to reduce premiums (price payable) by existing and future 
leaseholders to enfranchise, whilst ensuring sufficient compensation is paid to 
landlords to reflect their legitimate property interests; 

(6) To make enfranchisement easier, quicker and more cost effective (by reducing 
the legal and other associated costs), particularly for leaseholders, including by 
introducing a clear prescribed methodology for calculating the premium (price) 
and by reducing or removing the requirement for leaseholders (i) to have owned 
their lease for two years before enfranchising and (ii) to pay their landlord’s costs 
of enfranchisement; and 

(7) To bring forward proposal for leasehold flat owners, and house owners, but 
prioritising solutions for existing leaseholders of houses. 

 

 

Questions & responses  

 

Q. 1. Should there be a different treatment of particular issues in a reformed 
enfranchisement regime between England and Wales. 

We have no comment. 

Q. 2. Should leaseholders of both flats and houses be entitled to a new extended lease 
at a nominal ground rent.  What is the appropriate length of such an extension and at 
what points should there be a right to terminate for purposes of redevelopment (on 
payment of appropriate compensation). 

In an ideal world the right to terminate for redevelopment should be linked to the functional 
obsolescence of the property.  That would mean the land would achieve its maximum potential 
over time.  In practice, it would be hard to define this and it may be more straightforward to 
provide more break opportunities than exist in the present legislation – giving landlords 
(including those who have exercised their rights under the leasehold reform acts) the ability to 
maximise the value potential, and by extension, maximise the beneficial use of the land. 

Q. 3. Should all lease extensions be at a nominal ground rent or should there be a 
choice to (a) extend the lease without changing the ground rent, or (b) extinguish the 
rent without extending the lease. 

Our experience of central London is that leaseholders would prefer to extinguish the rent as 
part of the enfranchisement process.  It is typically a very low proportion of the cost of the 
lease extension cost for reversionary leases.  



 

For ground rent investors, and their leaseholders which are typically out of central London, 
these opportunities may be more attractive if they make an asset more attractive, while limiting 
the cost of the enfranchisement process.  Conceptually, there are risks around this if the 
options are not transparent in terms of their implications for leaseholders. 

Q. 4.  (a) Should an extending leaseholder be entitled to an extension of the whole 
premises let under the existing lease, whether or not the entirety of the premises falls 
within the curtilage of the existing lease.   

(b) should landlords be able to propose that other land be included within the lease 
extension and there should be no time limit to such a proposal and 

(c) should a landlord be able to exclude any part of the premises let under an existing 
lease from any lease extension. 

We do not believe a tenant should be able to include any land which has nothing to do with 
the subject premises.   

For Estates, the ability to deal with the retail, leisure and other commercial property in an 
unfettered way is critical to their ability to keep an area up to date with the needs of the 
population being served by the relevant properties and businesses.   

Q. 5. Should a lease extension automatically be subject to any mortgage secured over 
an existing lease and should this bind the landlord’s mortgagee. 

We have no comment. 

Q. 6. (a) Should the terms of a lease extension (other than the length of term and the 
ground rent) generally be identical to the terms of the existing lease save for a 
prescribed list of non-contentious modernisations. 

(b) What terms should be included in the prescribed list and (c) should there be a 
standard model lease for Aggio-style leases.  

Estate clients for whom we act typically have standard terms, which have been established 
over time.  These standard terms are not usually contentious, but can be argued as part of 
wider disputes from time to time.   

Q.7. Do lease extensions outside the 1967 and 1993 Acts create problems in practice 
and should such extensions be permitted under a new statutory enfranchisement 
regime. 

Our clients have not used this mechanism frequently and we are not aware of problems in the 
rare occasions it has been used.  We can see that there might be special circumstances where 
good estate management means this can be useful.    

Q.8. What is the experience in practice of contracting out of the 1967 and 1993 Acts and 
should such provisions, by agreement, be continued under any new enfranchisement 
regime. 

Limited experience and no particular problems where this has happened.  Conceptually, it 
would go against the spirit of the proposed legislative intervention if it were widely adopted. 

Q.9. To what extent would a uniform right to a lease extension at a nominal ground 
rents for both flats and houses increase the likelihood of leaseholders seeking lease 
extensions under (future) enfranchisement legislation? 



 

We do not believe this would make a material difference to leaseholders’ propensity to use 
the leasehold reform acts to secure greater equity in their homes.   

Q.10. How would an increase in the length of a statutory lease extension affect the 
leasehold market and the mortgageability of leases? 

We do not anticipate this would make a material difference from the existing provisions. 

Q.11. What is the likely uptake of leaseholders extending their leases without changing 
their ground rents or extinguishing their ground rent without extending their lease if 
these options remain open? 

In central London, we expect leaseholders would choose to extinguish their rental obligations.  
It may lead to a greater propensity to use the legislation for locations where values and the 
relative wealth of leaseholders is lower.  

Q.12. To what extent does the current regime of negotiating lease terms increase the 
duration and cost of the enfranchisement process, increase the potential for disputes 
and lead to the imposition of onerous or undesirable terms upon leaseholders and 

To what extent would restricting parties’ ability to introduce new terms into a lease 
extension to terms drawn from a prescribed list, reduce the time and cost in acquiring 
a lease extension, reduce potential for disputes and reduce future costs to 
leaseholders? 

Would this reform lead to a higher proportion of leaseholders seeking to exercise their 
right to a lease extension? 

Our experience is that these disputes are secondary to the valuation dispute. 

Q.13. It is proposed that, where an individual freehold acquisition claim is made:  

(1)   the leaseholder should be entitled to the transfer of:  

(a)  the whole of the building in which his or her residential unit is situated, even if parts 
of that building are not included within his or her existing lease, and 

(b)  the whole of his or her premises let under the existing lease, whether or not the 
entirety of those premises falls within the curtilage of the building: and 

(2) there should be no statutory deadline or time limit for landlords to propose that 
other land originally let to the leaseholder, but now assigned to another, should also 
be included in the transfer, or that parts of the premises that are above or below other 
premises in which he has an interest should be excluded from the transfer. 

We have no comment. 

Q.14. It is proposed that, where an individual freehold acquisition claim is made: 
(1)  any mortgage secured against the freehold title should automatically be discharged 
upon execution of the transfer; but 
(2)  the leaseholder should be under a duty to pay: 
(a)  the whole price; or 
(b) (if less) the sum outstanding under the mortgage; to the mortgagee, or alternatively, 
into court; and  
(3)  any sums due from the leaseholder to the landlord should be reduced by any sums 
paid under (2) above 



 

We also propose that where an individual freehold acquisition claim is made – save in 
the case of estate rentcharges imposed to secure positive covenants – a landlord 
should be under a duty to use his or her best endeavours to redeem any rentcharge. 
 
This seems reasonable, but we have no specific comment. 

Q.15. We invite the views of consultees as to whether a leaseholder making an 
individual freehold acquisition claim should acquire the freehold subject to the rights 
and obligations on which the freehold is currently held, or on terms reflecting the rights 
and obligations contained in the existing lease. 

We propose that, on an individual freehold acquisition claim, additional terms may only 
be added to the transfer where the leaseholder elects to include a term drawn from a 
prescribed list of terms. 

We invite the views of consultees as to the types of additional terms that should be 
included within such a prescribed list. 

This seems reasonable provided it permits reasonable estate management, but we cannot 
really answer this without understanding what additional terms should be in the prescribed list.  
The suggestions for the prescribed list would seem to be for the lawyers responding to answer.  

Q.16. We invite the views of consultees as to whether, where a leaseholder’s existing 
lease contains rights and obligations in respect of land that is to be retained by the 
landlord, the leaseholder should (where there is no current estate management scheme 
in place) acquire the freehold subject to terms in respect of the retained land that: 
(1) reflect the rights and obligations set out in the leaseholder’s existing lease; or 
(2) appear within a prescribed list of appropriate covenants. 
 
 We invite the view of consultees as to the types of terms that should be included within 
such a prescribed list. 
 
This seems reasonable provided it permits reasonable estate management, but we cannot 
really answer this without understanding what additional terms should be in the prescribed list.  
The suggestions for the prescribed list would seem to be for the lawyers responding to answer.  

Q.17. We propose that any obligation owed to a landlord of an estate by a leaseholder 
who has acquired the freehold of their premises should be enforceable whether or not 
the landlord has retained land that benefits from that obligation. 
 
We invite the views of consultees as to whether unpaid sums due from a leaseholder 
who has acquired the freehold of their premises to a landlord of an estate should be 
capable of being charged against the freehold and enforced by the landlord as if he or 
she were a mortgagee of the property. 
 

We have no specific comment, but it must be important for a strong mechanism for recovery 
of such monies, when all other stakeholders suffer the consequences of unpaid debts. 

Q.18. We propose that where a leaseholder’s existing lease does not contain any rights 
and obligations in respect of land that is to be retained by the landlord, the leaseholder 
should (where there is no current estate management scheme in place) acquire the 
freehold subject to terms in respect of the retained land that appear within the 
prescribed list of appropriate covenants. Do consultees agree? 
 
Whether this is a good solution is dependent on what is within the prescribed list.   
 



 

Q.19. Do consultees believe that the ability of parties to enter into a transfer of the 
freehold of a house outside the 1967 Act creates significant problems in practice? 

What steps, if any, do consultees believe could be taken to control or limit the use or 
impact of parties entering into a freehold transfer to an individual leaseholder outside 
of a new statutory enfranchisement regime? 

We have not observed problems in practice.  Conceptually problems may arise for 
leaseholders if the mechanism starts to be used widely.  We believe this is unlikely as the 
house builders and ground rent investors seem to have started to self-police such issues. 
 
Q.20.To what extent does the current ability of parties negotiating the terms of a claim 
to acquire the freehold of a house to agree the terms of the freehold transfer without 
restriction: 
(1) increase the duration and cost of the enfranchisement process; 
(2) increase the potential for disputes; and 
(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in 
additional future costs to former leaseholders? 
 To what extent would limitations on the ability of parties to include new rights and 
obligations in a freehold transfer to an individual leaseholder: 
(1) reduce the time and cost involved in acquiring the freehold individually; 
(2) reduce the potential for disputes; and 
(3) reduce future costs to former leaseholders arising from the terms of the 
freehold transfer? 
 Would this reform result in a higher proportion of leaseholders seeking to exercise 
their right of individual freehold acquisition? 
 
In central London we find the terms of the freehold transfer to be a secondary consideration 
for leaseholders.  Our experience from this market is that amendments to this element will not 
materially change leaseholders’ propensity to make use of the legislation. 

Q.21. We propose: 
(1) a general requirement that a collective freehold acquisition claim must be carried 
out by a nominee purchaser which is a company; and 
(2) an exception to the above requirement where: 
(a) the premises to be acquired contain four residential units or fewer; 
(b) all residential units are held on long leases; 
(c) the leaseholders of all residential units are participating in the claim; and 
(d) all those leaseholders agree. 
 
Do consultees consider that some of the requirements of company law are 
inappropriate or onerous for a nominee purchaser company and should be relaxed? If 
so, please tell us which. 
 
We have no comment. 

Q.22. Must a nominee purchaser company used for a freehold acquisition claim be a 
company limited by guarantee? 

We have no comment. 

Q.23. It is proposed that the articles of association of any nominee purchaser company 
exercising the right of collective freehold acquisition must contain certain prescribed 
articles. It is also proposed that these prescribed articles may only be departed from 
where: 
(1)  all the residential units within the premises are held on long leases; and 



 

(2)  the leaseholders of all the residential units are members of the nominee purchaser 
company 
We invite the views of consultees as to; 
(1) the matters in respect of which it would be desirable for articles to be prescribed; 
and 
(2) any matters in respect of which it would be desirable to require provision in the 
articles of association, albeit with some freedom as to that provision. 
 
We have no comment.  
 
Q.24. It is proposed that a nominee purchaser company, having carried out a collective 
freehold acquisition, be restricted from disposing of the premises acquired, save 
where: 
(1)  all the residential units within the premises are held on long leases; 
(2)  the leaseholders of all the residential units are members of the nominee purchaser 
company; and 
(3)  all members of the company agree with the proposed disposition; 
OR 
(4)  the Tribunal makes an order permitting the proposed disposition.  
We invite the views of consultees as to the grounds on which the Tribunal should be 
empowered to permit a disposition of the premises acquired collectively by a nominee 
purchaser company. 
 
We have no comment. 
 
Q.25. It is proposed that the right of collective freehold acquisition should extend to the 
acquisition of the freehold of an entire estate consisting of multiple buildings. 

We invite the views of consultees as to how such a right might operate. Do consultees 
consider that there are any problems with the approach we have suggested at 
paragraph 6.95, or any other issues for which we would need to provide? 

This depends on the definition of an Estate.  Our London estate clients are naturally concerned 
by this element of the consultation, which has the capacity to grant rights much more widely 
than the spirit of the consultation implies.  

Our leaseholder clients might find benefits from arbitrage opportunities from such a change, 
but this would be most likely to benefit investors who identify and realise those opportunities.  
It does not seem fair to use the legislation more widely than is necessary to permit 
leaseholders to improve their equity position in their homes. 

 

Q.26. It is proposed that a nominee purchaser carrying out a collective freehold 
acquisition should acquire: 
(1)  the freehold of the building or buildings in which the flats are situated, including 
any common parts; and 
(2)  any other land let with the flats within the building. 
We propose that a nominee purchaser carrying out a collective freehold acquisition 
should be entitled to acquire the freehold of other land over which the leaseholders 
exercise rights in common, provided that the right is shared only with other occupants 
within the building(s) being acquired. 
 
We have no comment. 
 
Q.27. It is proposed that, on a collective freehold acquisition: 



 

(1)  any mortgage secured against the freehold title should automatically be discharged 
upon execution of the transfer; but 
(2)  the nominee purchaser would be under a duty to pay 
(a) the whole of the price, or 
(b)  (if less) the sum outstanding on the mortgage. 
(3)  any sums due from the nominee purchaser to the landlord should be reduced by 
any sums paid under (2) above. 
It is also proposed that on a collective freehold acquisition- save in the case of estate 
rentcharges imposed to secure positive covenants- a landlord should be under a duty 
to use his or her best endeavours to redeem any rentcharge. 
 
This seems reasonable, but we have no specific comment. 
 
Q.28. We propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord’s freehold interest, any rights 
and obligations that are not ordinarily discharged upon payment of the purchase price 
should be continued automatically. Do consultees agree? What do consultees consider 
would be the best statutory means by which this could be achieved? 

 We propose that, where a nominee purchaser making a collective freehold acquisition 
claim is to acquire the whole of the landlord’s freehold interest, the parties should only 
be able to adopt additional covenants if those covenants are drawn from a list of 
prescribed covenants. Do consultees agree? Which covenants do consultees consider 
should be included within such a prescribed list? 

This seems reasonable provided it permits reasonable estate management, but we cannot 
really answer this without understanding what additional terms should be in the prescribed list.  
The suggestions for the prescribed list would seem to be for the lawyers responding to answer.  

Q.29. We invite the views of consultees as to whether, on a collective freehold 
acquisition claim where the leaseholders’ existing leases contain rights and obligations 
in respect of land that is to be retained by the landlord, the nominee purchaser should 
(where there is no current estate management scheme in place) acquire the freehold 
subject to terms in respect of the retained land that: 
(1) reflect the rights and obligations set out in the leaseholders’ existing leases; or 
(2) appear within a prescribed list of appropriate covenants. 
 
We invite the views of consultees as to the types of term that should be included within 
such a prescribed list. 
 
This seems reasonable provided it permits reasonable estate management, but we cannot 
really answer this without understanding what additional terms should be in the prescribed list.  
The suggestions for the prescribed list would seem to be for the lawyers responding to answer.  

 
 
Q.30. We provisionally propose that, on a collective freehold acquisition claim where 
the leaseholders’ existing leases do not contain rights and obligations in respect of 
land that is to be retained by the landlord, the nominee purchaser should (where there 
is no current estate management scheme in place) acquire the freehold subject to 
terms in respect of the retained land that appear within a prescribed list of 
appropriate covenants. 
 
We invite the views of consultees as to the types of terms that should be included 
within such a prescribed list. 



 

This seems reasonable provided it permits reasonable estate management, but we cannot 
really answer this without understanding what additional terms should be in the prescribed list.  
The suggestions for the prescribed list would seem to be for the lawyers responding to answer.  

Q.31. Should leaseholders exercising the right to collective freehold acquisition be able 
to insist that the freeholder takes a leaseback of all parts of the premises (other than 
common parts) which are not let to participating leaseholders? 

There have been “white knight” investors fulfilling this function in central London for many 
years.  Many of our Estate clients are willing to fulfil this function on an asset by asset basis.  
White Knight investors will not be in the market whilst this consultation is underway and are 
less common in a falling market than a rising market.  We believe it is unlikely that this proposal 
would increase the number of claims overall. 

Whilst it may be convenient for our leaseholder clients, we are not clear that the benefits are 
material nor that they would outweigh the potential disadvantages of forcing landlords to hold 
minority interests in properties which have been enfranchised. 

Q.32. It is proposed that, where premises have been the subject of a collective freehold 
acquisition claim, the leaseholders in those premises should be prohibited from 
making a further freehold acquisition claim in respect of the same premises for a set 
period and if so, it is proposed that five years would be an appropriate duration for such 
a prohibition. 

We support the need to treat a claim with due care and attention and having such a time limit 
might inhibit “gaming” of the legislation to benefit from changes in market conditions.  

Q.33. Does the ability of parties to enter into a transfer of the freehold of a block of flats 
outside the 1993 Act create significant problems in practice?  

What steps, if any do consultees believe could be taken to control or limit the use or 
impact of parties entering into a freehold transfer to a group of leaseholders outside of 
a new statutory enfranchisement regime? 

We have not seen this happen in practice and have no comment.  We believe freeholders 
should be able to trade these assets if they wish to. 

Q.34. We propose a new right to participate: the right for leaseholders who did not 
participate in a prior collective freehold acquisition claim, or who did not qualify for the 
right at the time of the prior claim, subsequently to purchase a share of the freehold 
interest held by those who did participate. 

Do consultees consider that the right to participate should be available only in respect 
of collective freehold acquisition claims completed in the future, or also in respect of 
collective freehold acquisition claims completed before the commencement of the new 
regime? 

We have identified at Paragraph 6.156 a number of issues which will need to be 
addressed in order for the right to participate to operate successfully. We invite 
consultees to share with us their views on how these issues might be resolved and tell 
us of any further difficulties they foresee with the operation of the proposed right. 

If the valuation mirrors reality and, for the original non-participators, reflects the value 
components that exist at the date they choose to participate; then this may be reasonable.   

Q.35. We welcome evidence as to the costs and benefits of requiring leaseholders 
pursuing a collective acquisition claim to: 



 

(1)  use a company limited by guarantee as the nominee purchaser 
(2)  comply with the applicable rules of company law; and 
(3)  use a set of partly-prescribed articles of association for the company limited by 
guarantee. 
 
We have no comment. 

Q.36. To what extent does the current ability of parties negotiating the terms of a 
collective enfranchisement  
(1) increase the duration and cost of the enfranchisement process, 
(2) increase the potential for disputes; and 
(3) lead to future difficulties (financial or otherwise), resulting from the inclusion of 
unusual terms within the freehold transfer? 
How much would limiting parties’ ability to include new rights and obligations into a 
freehold transfer to a nominee purchaser: 
 reduce the time and cost in acquiring the freehold collectively; 
 reduce potential for disputes; and 
 reduce future difficulties (financial or otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer? 
Would such a reform result in a higher proportion of leaseholders seeking to exercise 
the right to collective enfranchisement? 
 
We have no comment. 

Q.37. To what extent would a new right for leaseholders who are collectively 
enfranchising, to require the freeholder to take leasebacks of all parts of the premises 
(other than common parts) and which are not let to participating leaseholders, make a 
collective acquisition more affordable. 

Would such a reform result in a higher proportion of leaseholders seeking to exercise 
the right to collective enfranchisement? 

This proposal may make it more straightforward to organise an enfranchisement claim.  
However, it is likely to be unfair on landlords to oblige them to hold minority interests in assets 
where their interest has already been largely extinguished.   

Q.38. Should the concept of “houses” and “flats” be replaced with “residential unit”? 

Will the concept of “residential unit” work in practice? 

Should business leases be excluded and is the best method of achieving this exclusion 
by restricting enfranchisement rights to leases which permit residential use? 

We believe it is in the spirit of the consultation to exclude business leases, other than that we 
have no specific comments and suggest the Law Commission relies on the responses of the 
lawyers responding.   

Q.39. Should the existing requirement that a leaseholder must have a lease which 
exceeds 21 years to qualify for enfranchisement rights be maintained? 

Yes, as the alternative will bring into the scope of the Act many assets which do not presently 
qualify and which are held under leases that were granted in the knowledge (on the part of all 
parties) that they would not qualify. 

Q.40. The proposal is that the current legal position that separate, concurrent long 
leases between the same landlord and leaseholder mat be treated as if they were a 
single long lease should be maintained 



 

Further it is proposed maintaining the current legal position that renewals or statutory 
continuations of long leases are also treated as long leases and also adopting (across 
the board) the 1967 Act’s approach to consecutive long leases, in treating them as a 
single long lease. 

We support this proposal 

Q.41. Should all qualifying criteria for enfranchisement rights based on financial limits 
(both low rent test and rateable value) be removed? 

This would be sensible from a practical perspective. Some alternative mechanism to 
differentiate Section 9(1) from categories of valuation that contain marriage value might be 
sensible.  

Q.42. Should the current requirement to own premises for two years before exercising 
enfranchisement rights be abolished? 

We support this.  

Q.43.  We propose that the right of individual freehold acquisition should be available 
where: 
(1) a leaseholder has a long lease over premises which include at least one residential 
unit which is not sublet to another person on a long lease; 
(2) there are no units in the building save for the unit(s) let to the leaseholder under his 
or her long lease; and 
(3) the premises let to the leaseholder comprise either: 
(a) one unit; or 
(b) more than one unit, but: 
(i) none of those units are residential units that are sublet to another person under a 
long lease; and 
(ii) the floor space of any non-residential units does not exceed 25% of the floor space 
of all the units combined. 
 
We support this. 

Q.44. We propose that the premises which may be the subject of a freehold acquisition 
claim (whether individual or collective) should be identified in line with the 1993 Act’s 
definitions of “self-contained building” and “self-contained part of a building”.  

We propose that, otherwise, the “building” in which a unit is contained can be defined 
simply as a built structure with a significant degree of permanence which can be said 
to change the physical character of the land.  

We agree. 

Q.45.  We invite consultees’ views on the desirability and workability of creating a 
discretion for the Tribunal to authorise, in limited circumstances, a freehold acquisition 
(whether individual or collective) where this would not otherwise be possible because 
the building or part of building concerned is not, or might not be, self-contained. 

We support this. 

Q.46. We propose that it is appropriate to apply a maximum percentage limit on non-
residential use to individual freehold acquisition claims concerning premises 
containing multiple units. 



 

 We propose that that limit should be the same as that which applies to collective 
freehold acquisition claims 

 We propose that the limit should be set at 25% of the internal floor space (excluding 
common parts). 

We agree that the proposed limits should be the same as that applied to collective freehold 
acquisition claims so that the legislation concentrates on properties predominantly in 
residential use. 

Q.47. We propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, there must be a minimum of two or more flats held by 
qualifying tenants in the premises to be acquired.  

We agree. 

Q.48. Should the current requirement be maintained that for collective enfranchisement 
at least two thirds of the flats in the premises to be acquired must be held on long 
lease? 

We agree with this proposal. 

Q.49. Should at least half of the residential units in premises to be acquired, be required 
to participate in a collective acquisition? 

Yes, or the building is being acquired by a minority, which is not in the spirit of the policy 
objectives and may take place against the wishes of the majority.    

Q.50. Should the current requirement that in the case of a building containing two 
residential units that both leaseholders must participate in a collective acquisition 
claim be retained. 

We think the status quo should prevail to prevent sequential acquisitions in houses split into 
two flats for instance.  

Q.51. Should the current prohibition on leaseholders of three or more flats in a building 
being qualifying tenants for the purposes of a collective enfranchisement claim be 
retained? 

We have no comment. 

Q. 52.  We propose the continuation of the 25% limit on non-residential use in collective 
freehold acquisition claims.  

We agree. 

Q.53. We propose the continuation of the exception from collective freehold acquisition 
claims for resident landlords and operational railway tracks. 

We agree. 

Q.54. We propose that the qualifying criteria for the collective freehold acquisition of 
an estate ought to correspond to those for the collective freehold acquisition of a single 
building. 

We agree, save that we have reservations about what should constitute an Estate.   



 

Q.55. We invite the views of consultees as to whether there should be an exception to 
the two-or-more flat requirement and the two thirds condition in the case of buildings 
consisting of two residential units, so as to enable a “collective” freehold acquisition 
by the leaseholder of one unit where the other is retained by the landlord of the building. 

We do not think there should be an exception. The freeholder should be able to retain the 
freehold interest unless there is a clear majority of leaseholders prepared to participate in a 
collective freehold acquisition. 

Q.56. We propose that the 25% limit on non-residential use should apply to two-unit 
build as it does to any other multi-unit building. Do consultees agree? 

If consultees disagree, how should two-unit buildings be treated differently? Do 
consultees favour: 

(1)  A proviso to the effect that a non-residential unit can be treated as residential 
where its use is “ancillary” or “complementary” to residential use of another unit; 

(2)  A higher percentage limit; or 

(3) A sunset clause? 

Alternatively, is there another potential approach we should consider? 

We agree. 

Q.57. Do consultees think that the ability of the head lessee of a block of flats to acquire 
the freehold of that block individually is a significant problem with our proposed 
scheme, compared with the reality under the current law? 

Conceptually it increases the rights and benefits to commercial investors, which is not in the 
spirit of the policy objectives.    

Q.58. Do consultees consider it desirable to attempt to restrict enfranchisement rights 
of commercial investors further than the current law does? 

If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors: 

(1)  By means of a residence test; or 

(2) By the adoption of a reduced definition of a residential unit, to exclude units 
which are let on short residential tenancies? 

Are there any other options we should consider? 

This removes rights from those who presently have them and may have the unintended 
consequence of limiting the receipts of existing leaseholders (who cannot themselves afford 
to extend) when they sell, because the demand for such interests will exclude demand from 
investors.  

Q.59. How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented, or made more costly by: 
(1) the qualifying criteria based on financial limits (the low rent test and rateable values) 
under the 1967 Act; 
(2) the difficulty in categorising premises as either flats or houses; 



 

(3) the uncertainty surrounding the definition of a “house” under the 1967 Act and the 
definition of a “self-contained building” under the 1993 Act 
(4) the two year ownership rule under the 1967 Act and (in respect of lease extensions) 
the 1993 Act; and 
(5) the general complexity and inaccessibility of the qualifying criteria for 
enfranchisement rights? 
To what extent would our proposed reforms to qualifying criteria reduce: 

(1) The duration and cost of the enfranchisement process; and 
(2) The number of disputes arising under the enfranchisement regime? 

Our experience in central London is that house price growth (which tends to be twinned with 
relatively higher leasehold transaction volumes) is the main driver of LRA activity.  When the 
market is growing, there are perceived financial benefits to proceeding under the Acts and 
uptake is relatively higher.  When the market is stable or falling, there are less perceived 
benefits of proceeding under the Acts and uptake is relatively lower.  If the proposed regime 
provides easier, quicker and more cost-effective access to enfranchisement then that may 
have a marginal influence on uptake.   
 
Q.60. We welcome evidence as to the likely effect of further restrictions on the ability 
of commercial leaseholders to enfranchise (whether at all or at a higher premium than 
other leaseholders) on: 

(1) the leasehold market 

(2) the wider housing market; and 

(3) the economy more broadly. 

It will remove or limit the bid price of a cohort of buyers from the leasehold market and may 
have a consequential depressing impact on leasehold values.  In it worth mentioning that this 
cohort of buyers have recently been impacted by sequential tax penalties and are already less 
numerous than they have been in recent years.   

Q.61. We propose: 

(1) that shared ownership leaseholders should be entitled to a lease extension which 
is of the same length as that available to any other leaseholder; and 

(2) that the terms of the lease extension must replicate any terms of the existing lease 
which relate to its shared ownership nature. 

Do consultees agree? 

 We invite the views of consultees as to: 

(1) the calculation of the premium payable by a shared ownership leaseholder for a 
lease extension; 

(2) any issues of valuation and procedure which arise where the provider of the shared 
ownership lease is itself a leaseholder; and 

(3) any other issues which may arise on the exercise of the right to a lease extension 
by a shared ownership leaseholder. 

We have no comment. 



 

Q.62. We invite the views of consultees as to whether the proposed requirements for a 
collective freehold acquisition claim that: 

(1) two-thirds of the residential units in a building or on an estate must be let on long 
leases; and 

(2) leaseholders of at least half of the residential units in the building or on the estate 
must participate in the claim; 

should be relaxed where a building or estate includes residential units let on shared 
ownership leases. 

 If consultees think that the requirements should be relaxed, then how should this be 
done? 

(1) Should shared ownership properties be ignored altogether when determining the 
number of residential units in a building or on an estate, and whether the necessary 
percentage requirements are met? 

(2) Alternatively, should shared ownership leaseholders be treated as long 
leaseholders for these purposes, even though they cannot themselves participate in 
the collective freehold acquisition? 

(3) Is there another approach which could be used? 

We have reservations around the definition of an Estate and believe the legislation should be 
limited to buildings that are predominantly held under leases. 

Q.63. We propose that: 

(1) shared ownership leases should be required to comply with particular statutory 
criteria in order to be exempt from rights of freehold acquisition; and 

(2) those criteria should be the same regardless of the type of landlord. 

We provisionally propose that those statutory criteria should require that the shared 
ownership lease: 

(1) entitles the leaseholder to acquire additional shares in the house at any time, up to 
a maximum of 100%, in increments of 25% or less (save in the case of properties in 
designated protected areas, where a lower maximum 

entitlement should be permissible); 

(2) provides that the price payable for such shares shall be proportionate to the market 
value of the property at the time of acquisition of the shares, and provide for a 
corresponding reduction in rent payable by the leaseholder; and 

(3) entitles the leaseholder to require the landlord’s interest to be transferred to him or 
her, free of charge, at any time after he or she has acquired 100% of the shares in the 
property. 

Do consultees agree? We also invite the views of consultees as to any other criteria 
which they consider shared ownership leases should be required to satisfy in order to 
be exempt from rights of freehold acquisition. 

We have no comment. 



 

Q.64. We invite the views of consultees as to the treatment of long leases of National 
Trust properties within our new enfranchisement regime. Should National Trust 
property let on long residential leases: 

(1) be excluded altogether from statutory enfranchisement rights; 

(2) be subject to enfranchisement claims in the same way as any other property; 

or 

(3) be subject to more limited enfranchisement rights than other property? 

 If National Trust properties are to enjoy more limited enfranchisement rights than other 
property, how should this limitation be achieved? 

 We have no comment. 

Q.65. We would like to hear from any consultees who have made lease extension or 
freehold acquisition claims against the Crown (whether pursuant to the Crown’s 
undertaking to Parliament or its voluntary policy). What has been your experience? 
Have you encountered any difficulties? 

We have no comment. 

Q.66. We invite consultees’ views as to whether there should be a new exemption from 
enfranchisement rights for community land trusts and other forms of community-led 
housing. 

 If so, we invite the views of consultees as to: 

(1) the housing models to which the exemption should apply; 

(2) the way in which the exemption should work, and the circumstances in which it 
should apply; 

(3) the enfranchisement rights which should fall within the exemption; and 

(4) any other issues which consultees consider relevant to such an exemption. 

We have no comment. 

Q.67. We invite consultees to share their experiences of the existing exemptions and 
qualifications to enfranchisement rights. We also invite consultees’ views as to whether 
these exemptions and qualifications should be retained in any new enfranchisement 
regime. 

We have no comment. 

Q.68. If you have experience of the grant of lease extensions to shared ownership 
leaseholders (either under the 1993 Act or on a voluntary basis), please tell us about 
the terms on which these lease extensions have been granted. 

We have no comment. 

Q.69. We welcome evidence as to how Government’s policy decision to give shared 
ownership leaseholders a statutory right to a lease extension would affect: 



 

(1) the willingness of landlords and developers to offer shared ownership leases; 

and 

(2) the market value of shared ownership leases. 

We have no comment. 

Q.70. We propose that a single procedure should apply to all enfranchisement rights. 

We agree in principle. 

Q.71. We propose that a single set of prescribed forms be introduced for bringing and 
responding to enfranchisement claims, namely an Information Notice, a Claim Notice 
and a Response Notice. 

We agree. 

Q.72. Do consultees consider that a party who is giving an enfranchisement notice 
should be required to sign that notice?  

Yes 

Do consultees consider that an enfranchisement notice should only be challengeable 
for validity if it has not been signed by or on behalf of the minimum number of 
leaseholders required to bring the claim? If not, what do consultees believe the 
minimum requirement should be for such a notice to remain valid? 

The claim must be carefully considered prior to service to avoid unnecessary costs on all 
parties.  The validity requirement should reflect the serious consequences that follow the 
notice. 

Do consultees consider that a Claim Notice should include a statement of truth 
confirming that specified checks (if required) have been carried out? 

We agree. 

Q.73. We propose that: 

(1) leaseholders be permitted to serve an Information Notice on their immediate 
landlord or superior landlord requiring the recipient to provide the name and address 
of his or her landlord and any other superior landlord of whom he or she is aware of; 
and 

(2) the recipient of an Information Notice who fails to respond should be liable to pay 
any costs of leaseholders that are wasted as a result of the information not having been 
provided. 

We agree. 

Q.74. We propose that Claim Notices should include full details about leaseholders’ 
claims and proof of the leaseholders’ title. 

We invite the views of consultees as to whether a single prescribed Claim Notice should 
apply to all enfranchisement claims, or whether separate forms should be provided for 
different enfranchisement claims. 



 

We agree that a single prescribed Claim Notice should make the process more 
straightforward. 

Q.75. We propose that leaseholders seeking to bring a collective claim should not be 
required to serve notices on other leaseholders inviting their participation in the 
proposed claim. 

We think claims and in-building relationships are likely to be more successful if claims are 
mounted in the full knowledge of all the leaseholders. 

Q.76. We propose that the service of a Claim Notice upon a competent landlord should 
not create a statutory contract between the leaseholders and the landlord. 

We invite the views of consultees as to whether there are any other effects of a statutory 
contract that we would need to provide for in some other way. 

We have no comment. 

Q.77. We propose that Response Notices should: 

(1) state whether the leaseholder’s right to enfranchise is admitted or denied, and the 
basis for any such admission or denial; 

(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and set 
out the landlord’s proposed terms; 

(3) attach a draft contract, lease or transfer; 

(4) contain an address within England and Wales at which the landlord can be served, 
and 

(5) be accompanied by proof of the landlord’s title. 

We have no comment.     

Q.78. We propose that: 

(1) leaseholders making an enfranchisement claim should serve their Claim Notice on 
their competent landlord (the first superior landlord who holds a sufficient interest in 
the premises to be able to grant the interest claimed); and 

(2) in the case of joint owners of a single freehold, or in the case of split freehold or 
other reversion, leaseholders will only be required to serve the Claim Notice on one 
landlord, and it will be for that landlord to serve copies of that notice on other landlords. 

We have no comment.    

Q.79. We propose that: 

(1) Claim Notices sent by post or delivered by hand to competent landlords at specified 
categories of address (falling within Group A or B, as set out at paragraphs 11.69 and 
11.70) should be deemed served; and 

(2) where it is not possible to serve competent landlords in that way, leaseholders 
should be able to apply to the Tribunal for an order allowing them to proceed with the 
enfranchisement claim. 



 

We have no comment. 

Q.80. We propose that: 
(1) before serving a Claim Notice, leaseholders should be required to check their 
competent landlord’s address as shown on HM Land Registry; 
(2) before serving a Claim Notice using Service Route B leaseholders should be 
required to: 
(a) search the Probate Register 
(b) search the Insolvency Register; and 
(c) (in the case of a company landlord) check its status at Companies House  
(3) if an individual landlord is dead, the designated address for service should be the 
address of any personal representative at the address given in any grant of probate; 
(4) if an individual landlord is insolvent, the designated address for service should be 
the address for his or her trustee in bankruptcy as shown on the Insolvency Service 
website; 
(5) if a company landlord is insolvent, the designated address for service should be the 
address of its administrator, liquidator, or receiver as listed at Companies House: if no 
such person has been appointed, the Official Receiver should be served; 
(6) before serving a Claim Notice using the No Service Route, leaseholders should place 
an advertisement in the London Gazette inviting owners of the premises to contact the 
leaseholders within 28 days; and 
(7) where leaseholders know the identity of the landlord but do not have an address for 
him or her  falling within Group A or B, they should carry out the checks referred to in 
(2) above, before placing an advertisement in the London Gazette. 
 
We agree. 

Q.81. We propose that landlords who fail to serve a Response Notice within the 
prescribed period should no longer be required to transfer their freehold interest, or 
grant a lease extension, upon the terms set out in the Claim Notice 

We agree. 

Q.82. We propose that: 

(1) the competent landlord (rather than the leaseholder) should be responsible for 
serving copies of the Claim Notice upon intermediate leaseholders or third parties; and 

(2) where the competent landlord fails to serve a copy of a notice on an intermediate 
landlord, the intermediate landlord should be able to bring a claim against the 
competent landlord for any losses arising. 
 
We prefer the existing situation whereby the leaseholder exercising their rights under the 
leasehold reform acts is responsible for this, rather that the landlord who is subject to the 
legislation. 

In relation to 82(2) we agree and note the parallels with the duty of care of a competent 
landlord which already exists. 

Q.83. We invite the views of consultees as to: 

(1) whether a landlord should be entitled to apply to the Tribunal for an order setting 
aside a determination of an enfranchisement claim that has been made in his or her 
absence; and 

(2) if so, the criteria which the landlord should be required to satisfy before any such 
adored can be made. 



 

We agree that there may be circumstances where an application for such an order should be 
allowed.  We think the Tribunal should be the arbiter in such cases.    

Q.84. We propose that detailed conveyancing regulations need not generally be made 
in relation to enfranchisement claims. Do consultees agree? Notwithstanding the 
general proposition, are there particular stages of the conveyancing process, or 
particular types of claim, in relation to which conveyancing regulations would still need 
to be made? 

We have no comment. 

Q. 85. We propose that: 

(1) a landlord should serve a Response Notice no later than six weeks after the date on 
which the Claim Notice was sent by post or delivered by hand to the competent 
landlord: 

(2) a landlord who has received a Claim Notice should serve any intermediate landlords 
and third parties to the existing lease within 14 days; and 

(3) if a Response Notice has been served, either party should be entitled to apply to the 
Tribunal for a determination of the claim 21 days thereafter. 

These time limits seem very short to carry out a valuation which approximates the present 
valuation bases in anything but the simplest claims. 

Q.86. We propose that: 

(1) an enfranchisement claim should not be deemed to have been withdrawn because 
procedural time limits have been missed by the leaseholder; 

(2) a landlord who has served a Response notice should be able to apply to the Tribunal 
for an order striking out a Claim Notice if procedural time limit has been missed by the 
leaseholder; 

(3) in a collective freehold acquisition claim, other groups of leaseholders should also 
be able to apply to the Tribunal for an order striking out the Claim Notice if the 
leaseholder bringing that claim have missed a procedural time limit; and 

(4) In either case (2) or (3) above, the applicant for such an order should be required to 
give the leaseholder(s) bringing the claim 14 days’ written notice of the intended 
application.  

We agree. 

Q.87. We propose that the benefit of a Claim Notice should be transferred automatically 
upon assignment of the leaseholder’s lease, save where the assignment expressly 
states that the benefit of the claim will not be transferred. 

We propose that when a Claim Notice has been assigned, the landlord should continue 
to be able to serve documents on the assignor until he or she is given notice of the 
assignment of the lease. 

We agree. 

Q.88. We propose that a landlord who has been deemed served with a Claim Notice will 
be liable to pay the leaseholder’s wasted costs if the landlord disposes of his or her 



 

interest between the dates on which the Claim Notice was deemed served and the point 
at which the notice appeared on the register of title or is entered as a land charge, 
provided that the leaseholder’s application to register was made not less than 14 days 
after the Claim Notice was posted delivered by hand to the competent landlord. 

We have no comment. 

Q.89. We propose that, in the case of a lease extension claim, where the landlord’s 
interest is held subject to a mortgage: 

(1) a landlord should be under an obligation to: 

(a) inform his or her mortgagee of the grant of a lease extension not less than 21 days 
before completion; 

(b) give his or her leaseholder written confirmation that such notice has been given; 
and 

(2) the leaseholder should be required to pay the purchase money into court if: 

(a) the landlord’s mortgagee requests; or 

(b) the leaseholder has not received confirmation that the required notice has been 
given to the landlord’s mortgagee. 

We have no comment. 

Q.90. We propose that in the case of a lease extension claim, where the leaseholder’s 
interest is held subject to a mortgage: 

(1) the leaseholder should be under an obligation to give the lease extension to his or 
her mortgagee within one month of registration; and 

(2) if the leaseholder does not do so, he or she will be liable for any losses that occur 
as a result. 

We propose that, in the case of an individual freehold acquisition claim, where a 
leaseholder elects to merge his or her leasehold and freehold titles, a deed of 
substituted security will not be required if written notice has been given to the 
leaseholder’s mortgagee and no objection has been raised. 

We have no comment. 

Q.91. We propose that where the consent of a third party to any grant or transfer is 
required: 

(1) the grant or transfer may be registered without such consent being given; but 

(2) the landlord should be required to inform the beneficiary of the transaction not less 
than 21 days before completion, and also within 14 days of completion; and 

(3) if the landlord fails to inform the beneficiary as required, he or she will be liable for 
any losses that occur as a result. 

We have no comment. 

Q.92. We propose the following. 



 

(1) any lease extension, leaseback or transfer executed as part of an enfranchisement 
claim must contain a statement recording that it was executed pursuant to the relevant 
statutory provisions. 

(2) HM Land Registry should: 

(a) include a note on the relevant registered title(s) of any interest granted or transferred 
(or in the case of an intermediate lease, surrendered and re-granted) as part of an 
enfranchisement claim that the interest had been executed pursuant to the relevant 
statutory provisions; 

(b) in the case of a collective freehold acquisition, include a note of any period which a 
further such claim cannot be made without the permission of the Tribunal. 

We agree. 

Q.93. How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented or made more costly by: 
(1) the existence of separate procedural regimes for different enfranchisement rights; 
(2) the current rules on missing and uncooperative landlords; 
(3) the time taken collecting up-to-date landlord contact details; 
(4) the time it takes to prepare enfranchisement notices; 
(5) the current law on the service and validity of notices; 
(6) the consequences of a landlord’s failure to serve a counter-notice under the 1993 
Act; and 
(7) the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act? 
Where possible, please provide figures to support your response. 
To what extent would our proposals for a united and consolidated enfranchisement 
procedure, with prescribed notices and forms, reduce; 
The duration and cost of the enfranchisement process; and 
 the number of disputes arising under the enfranchisement regime 
To what extent would our proposals for dealing with missing and uncooperative 
landlords speed up the enfranchisement process and reduce the costs typically 
incurred by leaseholders in these cases? 
 
We support the proposals to streamline the process.  We can only give limited assistance to 
the Law Commission relating to the extent to which the process can slow down the progress 
of claims.  In straightforward cases we deal with, when the parties are both keen to proceed, 
the average length from claim to completion is about 9 months.  In our experience, this is 
common to the majority of non-contentious claims. 

We have been involved acting for a landlord client, when the time from notice to completion 
was over 5 years.  That claim was disputed in the LVT, Lands Tribunal and Court of Appeal.  
In that case, the landlord did not receive an offer to consider before the litigation commenced 
and the leaseholders benefited from 5 years of free “borrowing” from the landlord. 

Q.94. We propose that the current division of responsibility for the resolution of 
enfranchisement disputes and issues between the county court and the Tribunal 
should end. All such matters should be determined by the Tribunal. 

We agree. 

Q.95. We invite the views of consultees as to whether it would be desirable for certain 
valuation-only disputes to be determined by a single valuation expert rather than by the 
Tribunal at a full hearing. If so, we invite consultees’ views as to: 



 

(1) the types of case in which such an alternative track for dispute resolution would be 
appropriate (in particular, whether it should operate only in respect of low value claims, 
or wherever the difference between the parties’ positions is such that it would be 
disproportionate to proceed with a full hearing): and 

(2) the rules that should govern its operation. 

It should be possible for a single valuation expert to be appointed in many valuation-only 
disputes particularly in straightforward cases. 

Q.96. We welcome evidence as to the typical cost and duration of an enfranchisement 
dispute: 

(1) in the county court; and 

(2) in the Tribunal. 

How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented or made more costly by: 

(1) The threat of lengthy and potentially expensive litigation; and 

(2) The fact that some disputes arising during an enfranchisement claim may need 
to be resolved by the Tribunal whilst others fall to be determined by the court? 

(3) To what extent would our proposal that all enfranchisement disputes be dealt 
with in a single forum save landlords and leaseholders time and money? 

See our response to question 93. 

Q.97. We welcome evidence as to the proportion of leases likely to be suitable for 
resolution by a single valuation expert. Do consultees consider that dealing with cases 
on this alternative track is likely to save landlords and leaseholders’ time and money? 

This will depend on what elements need to be considered. 

Q.98 We invite the views of consultees as to whether leaseholders should be required 
to make any contribution to their landlords’ non-litigation costs. 

We consider the current costs regime is fair and reflects the fact that this is a compulsory 
acquisition. 

We would be happy to see more transparency on the basis of the fees, which from a valuation 
perspective, should reflect the costs of servicing the instruction with the appropriate 
professionals commensurate with the task. 

Q.99 We invite the views of consultees as to how any contribution that is to be made 
by leaseholders to their landlords’ non-litigation costs should be calculated. Should 
the contribution be based on; 

(1) fixed costs 

(2) capped costs 

(3) fixed costs subject to a cap on the total costs payable; 

(4) the price paid for the interest in land acquired by the leaseholder; 



 

(5) the landlords response to the Claim Notice and/or whether the landlord succeeds in 
relation to any points in his or her Response Notice 

(6) fewer categories of recoverable costs than currently set out in the1967 and 1993 
Acts 

(7) the same categories of recoverable costs set out in the Acts, but with a reformed 
assessment procedure; or 

(8) wider categories of recoverable costs than currently set out in the Acts? 

We also invite consultees’ views as to whether, if a fixed costs regime were to be 
adopted: 

(1) such a regime should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims; and 

(2) If a fixed costs regime were to apply to collective freehold acquisition claims; 

(a) What additional features might justify the recovery of additional sums; and 

(b) Whether landlords should be able to recover all their reasonably incurred 
costs in respect of these additional features (subject to assessment0, or only 
further fixed sums. 

We propose that: 

(1) No additional costs should be recoverable in the case of split freeholds or other 
reversions, or where there are intermediate landlords; and 

(2) a small additional sum should be recoverable where a management company 
seeks advice in relation to an enfranchisement claim. 

We consider the costs regime should stay as it is at present in broad terms. 

Q.100. We propose that where an enfranchisement claim fails or is withdrawn, or a 
Claim Notice is struck out, leaseholders should be liable to pay a percentage of the 
fixed non -litigation costs that would have been payable had the claim completed. 

We also propose that the percentage of the fixed non-litigation costs that should be 
payable in those circumstances should vary depending on the stage that the claim has 
reached. 

If so, what percentages should apply at particular stages of the claim? 

We consider the costs regime should stay as it is at present in broad terms.       

Q.101. We propose that a landlord should have a right to seek security for his or her 
non-litigation costs. 

We agree. 

Q.102. We propose that a landlord should have a right to apply to the Tribunal for an 
order prohibiting named leaseholders from serving any further Claim Notice without 
the permission of the Tribunal. 

We agree. 



 

Q.103. We propose that the existing limited powers of the Tribunal to order one party 
to pay the litigation costs of another party in an enfranchisement claim should apply to 
all disputes and issues that it is to decide (except in respect of orders made under the 
No Service Route, orders permitting a landlord to participate in a claim or to set aside 
a determination, and orders striking out a Claim Notice) 

Do consultees agree? If not, what types of dispute and/or issues should be excluded 
from such restrictions and why?  What powers to make orders in respect of litigation 
costs should apply in such excluded cases? Should parties be able to agree that costs 
shifting will apply to all or part of a claim? 

We agree. 

Q.104. We propose that the scope of the Tribunal’s existing power to order one party 
to pay any of the litigation costs of another party should not be extended. 

We believe the powers should be extended for higher value claims, where the ability of the 
parties to meet those costs is not disproportionate and to correctly match the risks of failing to 
seek a settlement with the costs of doing so. 

Q.105. We welcome evidence as to: 
(1) the typical costs incurred by landlords in dealing with enfranchisement claims; and 
(2) the proportion of those costs which can be recovered from leaseholders. 
To what extent does the obligation on leaseholders to pay their landlords reasonable 
costs arising from the enfranchisement process have an impact on leaseholders’ 
willingness to bring or pursue claims? 
Do consultees consider that any of the options we have set out at paragraphs 13.56 to 
13.77 for reforming non-litigation costs would make leaseholders more willing to bring 
or pursue enfranchisement claims? 
What would the impact be on landlords of removing or capping their entitlement to 
recover their non-litigation costs from leaseholders (other than the fact that they would 
have to meet the costs themselves)? 
 
We broadly support the present costs regime.  We levy costs depending on the value and 
complexity of a claim. 

Q.106. How and to what extent do the different powers of the Tribunal and the county 
court to award litigation costs in enfranchisement disputes have an impact on the 
behaviour of both landlords and leaseholders with respect to such disputes? 

We tend to see more constructive negotiations when there is a costs risk to a dispute.   

Q.107. We invite the views of consultees as to: 
(1) whether the section 9(1) valuation methodology should be retained indefinitely or 
temporarily, and if so for how long; or 
(2) whether the section 9(1) valuation methodology should be replaced with a fixed 
proportion of a “term and reversion” valuation or another simplified methodology; and 
(3) whether the test for whether section 9(1) (or a simplified methodology) applies 
should be determined: 
(a) by reference to capital value; 
(b) by reference to council tax banding; 
(c) by reference to the location of the property; 
(d) by reference to an amended version of the current test for leases granted after 1 
April 1990 (in other words, calculating “R” under section 
1(1)(a)(ii) of the 1967 Act); or 
(e) by some other means. 
 



 

An approximation might be by reference to capital value of a building.  When this category 
was assessed, it related to a relatively small cohort of lower value houses on the central 
London Estates we have detailed knowledge of.  

Q.108. We invite the views of consultees as to: 

(1) whether a separate, simplified valuation regime should be created for low value 
and/or straightforward enfranchisement claims; and 

 (2) how such low value and/or straightforward claims should be identified. 

We agree with this proposal in principle.  We believe that all leases of 125 years and over with 
fixed or stepped reviews should fall within this regime.   

We do not believe this would be appropriate for collective claims, or shorter reversions in 
central London. 

Q.109, Do consultees consider it desirable to seek to treat commercial investors 
differently from owner-occupier leaseholders in respect of the premium payable for the 
exercise of enfranchisement rights? 
 If so: 
(1) do consultees consider that it might be possible to distinguish between such 
leaseholders: 
(a) by reference to whether the leaseholder is exercising enfranchisement rights for the 
first time; 
(b) by reference to whether the leaseholder is exercising enfranchisement 
rights in respect of his or her only or main home; or 
(c) by some other means? 
(2) how might the valuation methodology be varied so as to produce different 
premiums for different types of leaseholder? 
 
This removes rights that exist and might restrict the ability of leaseholders who cannot afford 
to extend their leases to sell them. 

Q 110:  Should Ground Rent Reviews be restricted 
 
The consultation is clear around the concerns emanating from the housebuilder/ ground rent 
investor model.  Where leaseholders have been misled, there may be a case for this. 

In central London buyers are sophisticated and onerous ground rents are relatively rare.  
Hardship is correspondingly rare in a central London situation, where we generally see 
wealthy and well-advised leaseholders. 

Q. 111.  Should Capitalisation Rates for enfranchisement valuations be prescribed and, 
if so, how, by whom, how often and in respect of what different types of interest. 
 
We do not oppose this, but the rates should reflect the attributes of the property asset.  Rates 
in central London are reasonably well established. 

Q.112. Should deferment rates for enfranchisement valuations be prescribed and, if so, 
how, by whom, how often and in respect of which geographical areas. 
 
Arguably Sportelli, by ascribing a UK wide rate in a case concerning central London evidence 
has caused some of the problems we see from the housebuilding sector.  It has perhaps 
underwritten investment values outside of central London as a result and may have caused 
pension funds and other institutions to overpay for these assets.   
 



 

We do not oppose prescription in this area. We do not believe there is any rationale for 
ascribing a higher deferment rate than Sportelli for central London.  We believe it might be 
prudent for the relevant body to consider outer London and other regional locations separately.  
The body should ensure it has the requisite skills and balance to arrive at fair and independent 
determinations.  It might be sensible to consider the matter following obvious market 
corrections and certainly more frequently than the 12 years that have passed since Sportelli.   
 
Q.113. Should relativity or a No Act deduction be prescribed for enfranchisement 
valuations and, if so, how, by whom, how often, in respect of which geographical areas 
and whether the 80 year cut-off should be removed. 
 
Gerald Eve graph has become the market norm for PCL and Mundy determined that it was 
likely to be too high given events since it was created.  Vale Court has given guidance for very 
short unexpired terms.   
 
Outside central London it follows that if deferment rates are relatively higher, the landlord’s 
interest is relatively lower and the leasehold value is relatively higher. 
 
There is no valuation rationale for an 80 year cut-off and marriage value was an important 
component of lease extensions between 80 and 90+ years before its introduction.   
 
Q.114. We invite the views of consultees as to whether the possible right to hold over 
at the end of a long lease should be disregarded on an enfranchisement valuation. 
 
The market has tended to accept that the possible right to hold-over should be disregarded – 
it therefore seems appropriate to disregard this right within the Leasehold enfranchisement 
changes, but we do not think this is necessary.  
 
Q.115. We invite the views of consultees as to whether a discount for leaseholder’s 
improvements on an enfranchisement valuation should be retained. 
 
We consider that such a discount should be retained insofar as those improvements impact 
on the value of the property at the valuation date.  
 
Q.116. We invite the views of consultees as to whether it should be possible for 
leaseholders to elect to accept a restriction on development to prevent development 
value from being payable as part of an enfranchisement valuation. 
 
We agree with this proposal in principle and it would be helpful to specify what compensation 
the landlord should retain on the lifting of the restriction, would could be a percentage of the 
uplift in value.  
 
Q.117.We invite the views of consultees as to which, if any, of the valuation options we 
have discussed (set out at Options 2A to C in Chapter 15) are preferable and, so far as 
any preferred option contains a range of possible reforms, which of those reforms 
should be adopted. 
 
We consider that the current valuation basis which has been extensively tested at law should 
remain.  We are open to prescription of rates if these can be fairly and transparently 
determined by an appropriately constituted body. A variation in the valuation basis against the 
background of leasehold reform legislation and case law, would seem unfair and 
inappropriate.   
 
Q.118. We invite the views of consultees as to the desirability of an online calculator 
for enfranchisement valuations and the types of claim for which it could be appropriate. 
 
This may be appropriate and helpful for lower value and more straightforward claims. 



 

 
Q.119. How and to what extent has the current methodology for calculating premiums 
payable on enfranchisement slowed down, prevented or made more costly, the 
exercise of enfranchisement rights? 
 
We have no control version of enfranchisement against which to make an observation against 
this question. 
 
Q.120. We have set out the following options for the reform of valuation: 
(1) the adoption of a simple formula; and 
(2) options based on current valuation methodology, involving different combinations 
of current valuation components and/or the prescription of certain rates  
To what extent would each of these options reduce the duration and cost of the 
enfranchisement process, and the number of disputes arising? 
 
Option 1 creates wildly unfair outcomes for central London assets from a freeholder 
perspective. 
 
Option 2 following present logic, perhaps with elements of prescription is more fair and may 
speed up the enfranchisement process.  Care will need to be taken to ensure that there are 
incentives for both parties to proceed with a claim once it has been made. 
 
Q.121. We welcome evidence as to the likely impact of the possible valuation 
methodologies set out in Chapter 15 on different sectors of the economy – in particular, 
the institutional investment sector, the charitable sector and the leasehold market (for 
both owner-occupiers and buy-to-let leaseholders). 
 
We believe the only fair outcome in a compulsory purchase situation is to follow the present 
methodology. The possible valuation methodologies that do not follow the present 
methodology are variations of making the enfranchisement price cheaper, to a greater of 
lesser extent, and we believe them to be unfair.   
 
Pursuing an option which makes the enfranchisement price cheaper, will result in a one-off 
transfer of equity from present freeholders to present leaseholders.  For central London, which 
is a market that is overrepresented by overseas investors, there may be a resulting leakage 
of wealth out of the UK. 
 
Q.122. We welcome evidence as to: 
(1) the proportion of existing leases which are currently eligible for section 9(1) 
valuations; and 
(2) the likely impact on landlords and leaseholders of (a) retaining the section 9(1) 
valuation methodology for a limited period, or (b) replacing it with a simplified valuation 
methodology. 
 
Our knowledge in this is limited to central London, where such claims are now increasingly 
rare. 
  
Q.123. We welcome evidence as to the likely impact on the leasehold market (and wider 
housing market) of differentiating between classes of enfranchising leaseholder (for 
example, those who occupy the property as a residence and those who do not) in 
respect of the premium payable. 
 
This will remove rights that already exist and may limit the ability of existing leaseholders to 
sell their assets. 
 



 

Q.124. We welcome evidence as to the costs, benefits and practicalities of constituting 
and maintaining a body whose function is to prescribe certain rates for a reformed 
valuation methodology. 
 
We have no comment. 
 
Q.125.  We welcome evidence as to the costs, benefits and practicalities of setting up 
and maintaining an online valuation calculator. 
 
We have no comment. 
 
Q.126. We propose creating a statutory duty on the landlord who has conduct of an 
enfranchisement claim to act with reasonable care and skill, and to act in good faith, in 
respect of the interests of other landlords. Do consultees agree? 
 
We agree.  
 
Q. 127. We invite the views of consultees as to whether an intermediate lease created 
as part of a collective freehold acquisition claim should be acquired by a nominee 
purchaser on any subsequent collective freehold acquisition of the premises. 
 
We have no comment. 
 
Q.128. We propose that, where the leaseholder of a flat also holds an intermediate lease 
in respect of that flat, the intermediate lease of that flat should not be acquired on any 
collective freehold acquisition of the premises. Do consultees agree? 
 
We have no comment. 
 
Q.129. We propose that, in a collective freehold acquisition claim, where there is an 
intermediate lease of the whole building, but not all the flats within the building are let 
on long sub-leases (so the intermediate leaseholder would be treated as the qualifying 
tenant of some of the flats), either: 
(1) the whole of the intermediate lease should not be acquired; or 
(2) the whole of the intermediate lease should be acquired, but there should be a 
leaseback to the intermediate leaseholder of flats of which he or she would be the 
qualifying tenant? 
Do consultees agree with either of these alternative proposals? If so, which approach 
is preferred and why? 
 
We have no comment. 
 
Q.130. We propose that, as part of any collective freehold acquisition claim: 
(1) leases containing common parts together with other property should continue to be 
capable of being acquired by the nominee purchaser where it is reasonably necessary 
for the proper management or maintenance of those common parts; and 
(2) the Tribunal should have power to sever a lease containing common parts together 
with other property, or to introduce new or varied easements to ensure proper 
management or maintenance of those common parts, as an alternative to ordering that 
the whole of the lease be acquired by the nominee 
purchaser. Do consultees agree? 
 
We agree. 
 
Q.131. We propose that a lease of common parts granted for development purposes 
should not be acquired by a nominee purchaser on a collective freehold acquisition 
claim unless: 



 

(1) the severance of any part of that lease; and/or 
(2) the introduction of new, or the variation of existing, easements; would both permit 
the proper management of any common parts, and substantially preserve the intended 
development. 
Do consultees agree? 
 
We agree. 
 
Q.132. We propose that leaseholders holding sub-leases granted out of leases that had 
previously been extended under the existing or any future statutory enfranchisement 
regime should be entitled to bring, or participate in, an enfranchisement claim. Do 
consultees agree? 
 
We agree. 
 
Q.133. We provisionally propose that the separate designations of “Minor Superior 
Tenancy” and “Minor Intermediate Leasehold Interest” and the formulae relating to 
them should be removed. Those interests which currently fall within the existing 
definitions would then be valued on the same basis as all other intermediate leases. Do 
consultees agree?   
If not, do consultees agree that the thresholds in the formulae that apply to a Minor 
Superior Tenancy and/or a Minor Intermediate Leasehold Interest ought to be 
increased? 
 
We agree. 
 
Q.134. We propose that, on any individual lease extension claim, the rent payable by 
an intermediate landlord should be commuted on a pro rata basis. Primarily this 
approach would avoid creating negative value in an intermediate lease, which the 
leaseholders could use to their advantage in the way that was done in the case Alice 
Ellen Cooper-Dean Charitable Foundation Trustees v Greensleeves Owners Ltd. 
 
We agree. 
 
Q.135. We welcome evidence as to the likely impact (financial and otherwise) on 
landlords of a new statutory duty requiring them to act with reasonable care and skill, 
and in good faith, in respect of interests of other landlords. 
 
We have no comment. 
 
 

 
For Cluttons LLP 
6 January 2019 
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This response is submitted on behalf of CMS Cameron McKenna Nabarro Olswang LLP (CMS).  

Introduction: about CMS  
 

 We are an international law firm, with one of the largest real estate departments in the UK. 

 We have a specialist residential team, led by Eleanor Murray, which offers wide-ranging expertise 
in mixed-use and residential property issues, including leasehold and freehold enfranchisement, 
right to manage and rights of first refusal.  

 Eleanor sat on the Advisory Committee established to consult on the 2018 proposed reforms to 
enfranchisement. 

 
Question 1 
 
CMS cannot comment in circumstances where our enfranchisement experience relates only to the 
application of the regime in England. 
 
Question 2 
 
We agree with the proposals in 17.2.  
 
In relation to 17.3:  
  
(1) We consider that an appropriate length for a lease extension would be [125 years].  
 
(2) We recommend that rights of termination for the purposes of redevelopment should be exercisable 

in the 12 months prior to the existing lease term date, the last 5 years of the period ending 90 years 
after the existing lease term date (to allow for consistency with the statutory redevelopment rights 
in leases which have already been extended) and during the last 5 years of the term.  

 
Question 3 
 
By reference to paragraphs 4.42-4.45 of the Consultation Paper, we are concerned that creating the ability 
for leaseholders to elect to either (1) only extend or (2) only extinguish the ground rent could create 
inconsistencies and unintended consequences. 
 
In our view, the current regime, whereby the lease is universally extended at a nominal ground rent on 
payment of a premium is a satisfactory position for leaseholders. Taking into account the Terms of 
Reference which require proposals to simplify the existing regimes, we are concerned that the proposed 
alternatives could result in creating different categories of leases in the market, i.e. those without a ground 
rent but not extended or those extended but without extinguishing the ground rent or those extended but 
extinguishing the ground rent. We consider there is a risk of prejudice being caused to those leaseholders 
who have a lease falling within a less favourable category within the market. 
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We also note that lenders require a minimum term in order to lend and therefore some leaseholders will 
need to seek a lease extension in order to get a mortgage.  This could cause a leaseholder additional time 
and costs in later seeking a lease extension in any event. 
 
We do however acknowledge that if seeking to address the minority of leaseholders with leases containing 
onerous ground rents, then this proposal is helpful. 
 
Question 4 
 
We do not have any objection to the proposals. 
 
Question 5 
 
(1) We agree with this proposal. 
 
(2) We do not agree with this proposal. Unlike the proposal referred to in (1) which will improve a 

lender’s security, the grant of an extended lease will diminish a lender’s security over a landlord’s 
mortgaged property interest. The consent of a lender should be obtained prior to the grant of the 
lease and a lender afforded a reasonable opportunity to impose reasonable conditions such as 
payment of the premium (or a substantial part of it) to the lender to reduce the amounts outstanding 
on any mortgage. 

 
 The proposal will affect a lender’s willingness to provide finance to landlords and is likely to have 

an adverse effect on the value of a landlord’s reversionary interest as the market for buyers would 
be limited to predominantly cash buyers. 

 
Question 6  
 
Whether it would be appropriate for a new lease to be identical to the existing lease save where either party 
has elected to include terms from a prescribed list of non-contentious terms, will depend on when the 
existing lease was granted and whether it allows for proper management of the building and recovery of 
the costs of repairing maintaining and upgrading the building through the service charge. The current 
regime allows a degree of flexibility to modernise leases in view of changes in law and in the building and 
allows for defects and omissions in leases to be remedied. Any new regime should retain this flexibility, 
which is beneficial to landlords, leaseholders, purchasers and mortgagees of leasehold premises and the 
leaseholders were they to exercise the rights of collective enfranchisement or rights to manage.  
 
In order to minimise costs, leaseholders should be required to make elections from the prescribed list in the 
initial notice of claim.  
 
With reference to the examples of prescribed terms proposed by the Law Commission: 
 
(a) any new mutual enforceability covenant should be limited to enforcement of the repairing 

obligation only. A landlord should only be required to take such action where reasonable and only 
upon having received sufficient security for its costs including an indemnity against all and any 
costs and expenses arising from or incidental to such enforcement.  

 
(b) a covenant by the landlord to enforce the repairing obligations imposed by a third party 

 management company or to carry out a management company’s obligations if it fails to do so, 
 should be conditional on the other leases in the building permitting the landlord to take such 
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 action and recover its costs from the leaseholders. A landlord should not have a new financial 
burden placed on it, particularly as the leaseholders have the ability to appoint a manager or form 
an RTM Company if a management company is not performing its obligations. 

 
(c) the requirements of the UK Finance Mortgage Lenders’ Handbook (“Handbook”) can frequently 

change and to prevent a landlord unintentionally finding itself in breach of the terms of a lease, any 
new obligation should be limited to the landlord using reasonable endeavours to comply with the 
insurance requirements of the Handbook from time to time. 

 
The prescribed list should also include: 
 
(a) a covenant by the leaseholder to pay for services provided by the landlord which are not referred 
 to in the existing lease, which at the date of the lease extension, the leaseholder has been enjoying.  
 
(b) provision for the costs of upgrading the building and common parts where reasonably necessary to 

be recovered through the service charge. 
 
(c)  a covenant by the leaseholder to obtain landlord’s consent to assign, underlet or part with 
 possession of the whole of his or her flat, such consent not to be unreasonably withheld or delayed.  
 
For Aggio style leases, any new lease will need to be consistent with the terms of other leases in the building 
and it would not be appropriate to adopt a standard or model form of lease. 
 
Question 7  
 
No comment.  
 
Question 8 
 
We have no experience of this operation and make no comment in this respect.  
 
Question 9 
 
We consider that a uniform right to a lease extension at a nominal rent for both houses and flats will increase 
the number of lease extension claims pursued in respect of houses. We do not however consider that the 
position will change in relation to the number of lease extension claims pursued in relation to flats.  
 
Currently, leaseholders have different enfranchisement rights under the 1967 Act and 1993 Act. In 
particular under the 1967 Act leaseholders of houses are only entitled to a lease extension for a term of 50 
years after the expiry of the existing lease and they are not entitled to any further lease extensions. By 
comparison, under the 1993 Act leaseholders of flats are entitled to a lease extension of 90 years plus the 
unexpired term of the existing lease and to reduce the ground rent to a peppercorn.  
 
Question 10 
 
No comment.  
 
Question 11 
 
No comment.  
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Question 12 
 
We do not consider that the ability of parties to negotiate a lease extension materially increases the cost and 
duration of a lease extension. The scope for modernisation of a lease and imposition of additional terms is 
restricted as set out in s57 of the 1993 Act and as a result, undesirable or onerous terms which result in 
increased costs to leaseholders are not imposed. 
 
In the majority of cases, the form of lease offered to a leaseholder is in a substantially similar form to the 
leaseholder’s current lease. There are limited exceptions for example where an old lease is not 
comprehensive and/or may have been granted by a head landlord whose interest has expired or is due to 
expire soon. In these circumstances, the desire to reduce the potential for dispute should not override the 
necessity to make changes to remedy defects or omissions in the lease. 
 
It is often favourable to a leaseholder (and potential purchaser or mortgagee) to have a new lease in a 
modernised form and consistent with other extended leases in the building. In the event the leaseholder 
participated in a collective enfranchisement claim, it would be in a leaseholder’s interest in its capacity as 
part owner of the freehold that any new lease allowed for a degree of modernisation and proper recovery 
of costs incurred by the landlord. 
 
The terms of a new lease are often a secondary consideration to the premium to be paid and we do not 
consider that restricting the ability of parties to negotiate lease terms would lead to a higher proportion of 
leaseholders exercising rights to a lease extension.  
 
Question 13 
 
(1) (a) We do not agree with the proposal, which would deprive a landlord of its interest in any other 

premises in the building. Rights of enfranchisement should be limited to circumstances where a 
leaseholder has a lease of the whole of the building and should not allow leaseholders to acquire 
other assets belonging to a landlord over which a leaseholder presently has no rights.  

  
 (b)  We do not agree with this proposal. There would be practical difficulties where premises such 

as a car parking space fall outside of the curtilage of the property and do not fall within a landlord’s 
title or where a freehold title would need to be carved out and rights reserved to deal with the 
transfer of such land.  

 
(2) We agree with this proposal. 
 
Question 14 
 
We foresee practical difficulties where a mortgage affects a number of properties which would result in 
additional costs being incurred by leaseholders in determining or applying to Court to determine the sum 
payable to discharge part of a registered charge.  
 
Leaseholders should not be permitted to correspond with a landlord’s mortgagee regarding matters affecting 
a landlord’s mortgage and the current regime whereby a landlord obtains a redemption figure prior to 
completion should continue.  
 
A leaseholder should not be permitted to pay sums into Court save in exceptional circumstances, as the cost 
of a lender applying to recover monies paid into Court will deter lenders from lending to landlords. Any 
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costs in connection with an application made by the leaseholder to pay monies into Court or by a mortgagee 
to recover such monies should be recoverable from the leaseholder.  
 
If the Law Commission proposes to introduce an obligation to use best endeavours to redeem any rent 
charge, who would pay for such costs incurred in doing so? It is possible that the cost of the rent charge is 
passed down to the tenant and therefore the cost of redemption should also be passed through to the tenant. 
Alternatively would it be possible to legislate for compulsory redemption of rent charges in the same way 
as it is proposed to legislate for compulsory redemption of mortgages? 
 
Question 15 
 
We believe it would be appropriate for the terms of the transfer to reflect rights and obligations contained 
in the existing lease, although in practice it may be difficult to provide for anything other than acquiring 
the freehold subject to the rights and obligations affecting the freehold.  
 
We do not agree that a prescribed list of terms would be appropriate. Where a property forms part of a 
larger estate, the prescribed list is unlikely to cover the precise estate management rights and obligations 
specific to each property and contained in each lease. As currently proposed, a leaseholder could decide not 
to elect to impose an obligation contained in the lease from which the leaseholder derives a benefit, which 
would require the landlord or other leaseholders on an estate or owners of enfranchised property on an 
estate to pick up the shortfall. Further, it would be unfair for a leaseholder to unilaterally elect to impose 
rights which the leaseholder does not currently enjoy under their lease. Any uplift in the value of the 
property as a result of the imposition of terms set out in a prescribed list or from the conversion of time 
limited rights over the landlord’s retained land to permanent rights should be reflected in the premium paid 
to the landlord.  
 
If a list of terms is to be prescribed, this should include: 
  
(a) a positive covenant on the leaseholder to contribute towards the costs of common roadways 
 amenities and services. 
 
(b) an indemnity from the leaseholder to observe and perform the obligations contained in the lease on 

the part of the landlord where a leaseholder elects not to merge the lease with the freehold and an 
indemnity for the benefit of the transferor against any future breach. 

 
(c) restrictions limiting the use of the property as a single residential dwelling.  
 
(d) restrictions on external development of the property unless development value is paid to the 
 landlord. 
 
If the additional terms proposed include restrictive covenants, the effect of which is to reduce the price 
payable, how is the freeholder to retain the right to recover that in the future in the event of redevelopment 
etc., in the absence of the covenant being a restrictive covenant that binds and runs with the land. 
Accordingly one view is that no restrictions should be added unless they are mutually agreed by the parties. 
If the leaseholder is intending to acquire the freehold it should be acquiring the freehold for what the 
freehold is worth at the relevant time. 
 
Where third party land is affected and the leasehold only enjoys leasehold rights over the third party land 
(for example because the landlord has sold part of its interest without reserving the same rights) then we 
consider that it would be more appropriate for the leasehold to have the right to acquire a freehold right 
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from the third party landowner by following the same process as for the freehold acquisition. Alternatively 
the legislation could provide for those rights to be extended across to the freehold title subject to adequate 
compensation to the third party landowner. 
 
Question 16 
 
We agree that the terms of the transfer should reflect the rights and obligations contained in the existing 
lease. 
 
We do not agree that a prescribed list of terms would be appropriate for reasons set out in our response to 
question 15. However if the Law Commission is minded to recommend that a list of terms is prescribed, 
please see the proposed terms listed in our response to question 15. 
 
Question 17 
 

We agree that a landlord of an estate should be able to enforce any obligations owed to the landlord by a 
leaseholder who has acquired the freehold of their premises whether or not the landlord has retained the 
land, as this will allow a landlord to seek an appropriate remedy where there is a breach of an obligation.  
The Law Commission should consider the difficulties in transmitting the benefit of those obligations 
through the estate of the landlord. It might be preferable to have a provision for the registration of such 
interests so that they can be recorded and established over the longer term. 

We also agree that unpaid sums due to a landlord of an estate should be capable of being charged against 
the freehold title of the premises and enforced by the landlord as if he or she were a mortgagee of a property. 
We consider that a better alternative may be to require payment of all sums due before the transfer of the 
freehold with a deposit to cover adjustments paid into a stakeholder account or into court (where agreement 
cannot be reached). A charge over the freehold to secure such unpaid sums may interfere with the ability 
of the leaseholder to obtain a mortgage in relation to the freehold or affect the issue of priorities between 
the leaseholder’s existing mortgage and the landlord’s rights. 
 
Question 18 
 
We believe that the leaseholder’s existing lease is likely to deal with rights and obligations and therefore, 
reference to a prescribed list should not be made. However where this is not the case, rights similar to those 
set out in Clause 10(2) of the 1967 Act should be granted.  
 
Question 19 
 
We do not agree that there should be any limitation or control on the ability of parties to agree a voluntary 
sale of the freehold outside of the statutory regime.  
 
Question 20 
 
(1) Save for matters mentioned below, the terms of a transfer are often readily agreed. Where an 
 application to the Tribunal for determination of terms is made, the prompt issuance of directions 
 and listing of the claim for hearing often leads to the transfer terms being agreed within a short 
 period.  
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(2) Where specific terms are included in the transfer, these reflect rights and obligations contained in 
 the leaseholder’s lease, which have previously been agreed by the parties (whether as original 
 parties to the lease or assignees), and these are not contentious.  
 
 Areas of contention relate to restrictions relating to development, where a leaseholder may want 
 to deviate from the restrictions in the leaseholder’s lease. In these instances, a landlord should be 
 adequately compensated for any development value or be entitled to impose a restrictive covenant 
 in the transfer.  
 
(3) The ability of the parties to negotiate the terms of the transfer is restricted by the provisions of 
 s10 of the 1967 Act which does not allow for the imposition of onerous terms. Any terms which 
 require future payments of costs from the leaseholder reflect terms contained in the leaseholder’s 
 lease and if the leaseholder is to retain the benefit of rights (i.e. rights of way over private 
 roadways and communal gardens) the leaseholder should be required to continue to contribute 
 towards these costs.   
 
Limiting the ability of the parties to introduce new rights and obligations beyond those contained in the 
leaseholder’s existing lease may reduce the potential for disputes but is unlikely to affect the time and costs 
incurred agreeing the form of transfer. It is in the interests of both parties that any new regime retains a 
degree of flexibility for the parties to include additional rights and obligations specific to the nature of the 
property where these are not included in the lease of the property, particularly where the freeholder retains 
adjoining land.  
 
Question 21 
 
No comment.  
 
Question 22 
 
No comment 
 
Question 23 
 
No comment.   
 
Question 24 
 
No comment.   
 
Question 25 
 
We recognise that this proposal may be intended to apply to a modern, private estate/development with 
multiple buildings constructed at a similar time and sharing common amenities (common areas, private 
roads, gardens etc) which are solely enjoyed by the residents on that estate. In this scenario, the introduction 
of this new enfranchisement right may be a useful additional right for leaseholders. However, it is not clear 
from the proposals as contained in the Consultation Paper how exactly such a right would apply i.e. what 
would be the qualification criteria for an estate?   We also consider a clear definition of the estate would 
need to be given. 
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Paragraph 6.95(1) states that the right will be available within multiple buildings that contribute to a 
common service charge. We are concerned that there is a lack of clarity as to what will fall within the 
definition of an estate which cannot in our view be defined purely by reference to payment of a common 
service charge. In particular, it is not clear how this right could apply in respect of buildings forming garden 
squares in Prime Central London for example or where the boundaries of the proposed estate will be and 
how they will be delineated. 
 
Until the definition is more clearly defined, we consider that the introduction of this right could give cause 
to further litigation and costs in addressing the question “what is an estate?”. This could result in disputes 
in the same way as the question of “what is a house?” under the 1967 Act. Reforms that could give rise to 
litigation, complexity, delays and costs will be contrary to the Terms of Reference.  
 
Question 26 
 
We agree with the proposals at 26(1) and (2) in respect of land specifically demised with the lease of the 
flat.  However, we do not agree that the Nominee Purchaser should be entitled to acquire the freehold of 
additional land in which leaseholders exercise rights in common.  
 
Enfranchisement rights are designed to give rights to residential homeowners in respect of their home. They 
may also frequently enjoy rights over additional freehold land which is separately located to the building 
containing their homes. Such reform could cause significant prejudice to landowners who would lose 
valuable freehold land if such rights were to be introduced. This is not what the existing rights were 
designed to achieve and in our view, such reform creates unfairness to freeholders.  If such reform is 
introduced, Government will need to ensure freeholders are sufficiently compensated. 
 
Question 27 
 
We foresee practical difficulties where a mortgage affects a number of properties which would result in 
additional costs being incurred determining or applying to Court to determine the sum payable to discharge 
part of a registered charge.  
 
A Nominee Purchaser should not be permitted to correspond with a landlord’s mortgagee regarding matters 
affecting a landlord’s mortgage and the current regime whereby a landlord obtains a redemption figure 
prior to completion should continue.  
 
A Nominee Purchaser should not be permitted to pay sums into Court save in exceptional circumstances, 
as the cost of a lender applying to recover monies paid into Court will deter lenders from lending to 
landlords. Any costs in connection with an application made by the leaseholder to pay monies into Court 
or by a mortgagee to recover such monies should be recoverable from the leaseholder. 
 
Question 28 
 
We agree that undischarged rights and obligations should be continued automatically.  
 
A prescribed list of terms would not be appropriate as these may not cover actual rights and obligations 
specific to the property and the parties should be free to negotiate appropriate covenants specific to the 
particular building and based on the rights and obligations contained in the existing occupational leases.  
 
If the Law Commission is minded to recommend a prescribed list, the following should be included: 
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(a) A covenant and indemnity from the nominee purchaser to observe the covenants contained in the 
 occupational flat leases and to indemnify the transferor against any future breach. 
 
(b)  A covenant and indemnity from the nominee purchaser to observe and perform the covenants 
 agreements or conditions and other matters referred to in the charges register of the landlord’s title 
 in so far as they affect the property and to indemnify the transferor against any breaches.  
 
(c) A restrictive covenant prohibiting development of the property or a change of use. 
 
(d) A covenant and declaration relating to party walls and the cost and maintenance of responsibility 
 for such party walls. 
 
Question 29 
 
We agree with the proposal that the transfer should reflect rights and obligations set out in leaseholder’s 
existing lease. This would give leaseholders clarity as to the rights and obligations the transfer would be 
subject to at the outset and minimise the scope for dispute between the parties.  
 
We do not believe a prescribed list of covenants would be an appropriate alternative as the prescribed list 
is unlikely to cover the precise rights and obligations specific to each property contained in the leases of 
flats in the building. The proposal is likely to result in further disputes between the parties as to the 
applicability of covenants set out in the prescribed list.  
 
If the Law Commission is minded to prescribe a list of terms, this should include the following: 
 
(a) Rights of subjacent and lateral support and protection as enjoyed at the date of the transfer in favour 
 of the enfranchised property and any adjoining land retained by the landlord. 
 
(b) The right to full free and uninterrupted passage of soil water electricity gas and telephone signals 
 through service media now laid under or over the property or retained land.  
 
(c) An indemnity from the nominee purchaser to observe the covenants contained in the occupational 
 flat leases and to indemnify the transferor against any future breach.  
 
(d) An indemnity from the nominee purchaser to observe and perform the covenants agreements or 
 conditions and other matters referred to in the charges register of the landlord’s title in so far as 
 they affect the property and to indemnify the transferor against any breaches.  
 
(e) A restrictive covenant prohibiting development of the property or a change of use.  
 
(f) A declaration relating to party walls and the cost and maintenance of responsibility for such party 
 walls. 
 
(g)  An obligation on the nominee purchaser to contribute towards the costs of roadways amenities and 
 services used in common, which the leaseholder is obliged to contribute towards under the lease. 
  
Question 30 
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We do not agree with this proposal which would unfairly prejudice a landlord of retained land. Leaseholders 
should not have the ability to acquire rights to which they are not currently entitled, unless these are agreed 
between the parties and adequate compensation is paid to a landlord for these rights.  
 
This may lead to increased responsibilities and costs to a landlord in catering for the additional rights of 
leaseholders who have acquired their freeholds, to the detriment of the landlord and other leaseholders who 
enjoy such rights and have paid for such rights under their occupational leases or as freehold owners 
following historic collective enfranchisement claims.  
 
Any rights to be granted should be limited to those contained in the existing occupational leases of flats in 
the building.    
 
Question 31 
 
We consider that the introduction of compulsory leasebacks will make enfranchisement cheaper as it will 
reduce the premium payable on enfranchisement. We do not agree that freeholders should be forced in all 
cases to take leasebacks and therefore retain leasehold interests in non-qualifying units or non-participating 
flats whilst also losing their freehold. We are concerned that this proposal causes injustice to freeholders 
who will be forced to take on responsibilities for a leasehold under the compulsory leaseback created in the 
claim.  
 
We consider that the proposed regime may force freeholders to be a vehicle for facilitating enfranchisement 
claims in blocks where there are insufficient participating leaseholders to fund the claim. There may well 
be good reasons why leaseholders do not wish to participate e.g. they do not want the building to be 
enfranchised and may prefer to maintain the status quo that it does not become a tenant owned block.   
 
It also risks prejudice being suffered by freeholders who will receive a lower premium because of the grant 
of leasebacks of non-qualifying or non-participating units.   
 
The creation of additional leasehold interests (the leasebacks) could also give rise to a more complicated 
leasehold structure in the relevant block which could increase disputes in particular those relating to the 
management of the block.  This conflicts with the Terms of Reference which includes ways to reduce costs 
and disputes.  
 
If however this proposal is to be introduced, the legislation should provide appropriate safeguards around 
repair, rebuilding, insurance and service charges in those circumstances. Commercial tenants, landlords and 
their mortgagees will be concerned to ensure there is no adverse effect on value or maintenance. 
 
Question 32 
 
We predominantly act for freeholders and therefore make no comment in this respect.  
 
Question 33 
 
We are not aware of significant problems in practice concerning voluntary transactions. We do not agree 
that there should be any limitation or control on the ability of parties to agree a voluntary sale of the freehold 
outside of the statutory regime. 
 
Question 34 
 



 

11 
 

We predominantly act for freeholders. However we have made the following observations.  
 
In relation to the second question it would seem unfair if the legislation did not extend to cover existing 
completed collective enfranchisement claims. How would those left out previously ever be able to 
participate in the future otherwise? 
 
In relation to the third question it may be possible to consider that existing leaseholders who chose not to 
participate should not be able to do so for a prescribed period (e.g. 2-3 years). New leaseholders on any 
assignment should have a limited time period within which they can exercise the option to participate. How 
the costs and sums payable are calculated is going to pose practical problems for example if 10 out of 13 
flat owners were to enfranchise and pay a total of £100,000, should every new flat owner pay the same 
proportionate amount (£10,000 plus some adjustment to reflect inflation/valuation) and what should happen 
to that payment? Should it be distributed to the other existing enfranchised owners pro rata their purchases? 
These provisions should be included in the relevant model articles. 
 
Question 35 
 
No comment. 
 
Question 36 
 
(1) Save for matters mentioned below, the terms of a transfer are often readily agreed in accordance 
 with general conveyancing practice.  
 
(2) Where specific terms are included in the transfer, these reflect rights and obligations contained in 
 the occupational flat leases, the terms of which the nominee purchaser is aware of prior to initiating 
 the collective enfranchisement claim.  
 
 Areas of contention relate to restrictions relating to development, where a nominee purchaser may 
 want to deviate from the restrictions contained in the occupational leases. In these instances, a 
 landlord should be adequately compensated for any increase in development value.  
 
(3) The ability of the parties to negotiate the terms of the transfer is restricted by Schedule 7 of the 
 1993 Act which does not allow for the imposition of unusual or onerous terms.  
 
Limiting the ability of the parties to introduce new rights and obligations beyond those contained in the 
occupational flat leases may reduce the potential for disputes but is unlikely to affect the time and costs 
incurred agreeing the form of transfer. It is in the interests of both parties that any new regime retains a 
degree of flexibility for the parties to include additional rights and obligations specific to the nature of the 
property where these are not included in the occupational flat leases, particularly where the freeholder 
retains adjoining land. 
 
Question 37 
 
The proposed reform will make collective enfranchisement more affordable. A common issue for 
leaseholders is the lack of buy-in from non-participating leaseholders in the building. This creates a 
financial burden for the participating leaseholders who have to finance the premium in relation to the 
non-participating flats. Alternatively they have to find a white knight. In addition, in a mixed use building, 
often the premium attributable to the commercial parts is more valuable than the residential parts. 
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Therefore, introducing compulsory leasebacks for non-participating flats and commercial units will likely 
reduce the premium payable by those participating leaseholders. 
 
On that basis we consider the reform is likely to result in a higher proportion of leaseholders seeking to 
exercise this right in respect of buildings where there are leaseholders who do not wish to participate or 
cannot currently afford to do so under the existing regime. 
 
Question 38 
 
We understand the reason for the proposal to introduce a new concept of “residential unit”. However, we 
do have concerns as to how changing the definition of a flat to a residential unit for the purposes of the 
enfranchisement legislation will work alongside the existing definition of a flat in the 1987 Act and the 
2002 Act as well as other relevant legislation relating to residential property. We consider that it may make 
the application of existing case law and precedents relating to the meaning of flats and houses more difficult 
to apply.  
 
We agree that business leases should not benefit from enfranchisement rights and that such rights should 
be restricted to those leases which require residential use (not simply ancillary). 
 
Question 39 
 
We agree with this proposal.  
 
If this requirement was removed, we consider that this would adversely prejudice landlords, and restrict 
their ability to grant short leases, in the event that the tenant exercises enfranchisement rights. We consider 
that it is widely known that a lease over 21 years is defined a long lease and this requirement should 
therefore remain.  
 
Question 40 
 
We agree with this proposal. 
 
Question 41  
 
Whilst we cannot offer an expert opinion on valuation issues, we consider the current qualifying criteria is 
outdated and agree with this proposal.  
 
Question 42 
 
We agree with this proposal. The current regime allows leaseholders to assign the benefit of a Claim Notice 
once served and therefore the two year requirement is an unnecessary additional criterion to satisfy.   
 
Question 43  
 
We agree with this proposal. 
 
Question 44 
 
We consider that the current definitions in the 1993 work well and should remain.  
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Question 45 
 
We agree with this proposal, as it will assist leaseholders in being able to exercise enfranchisement rights, 
where they are otherwise excluded from doing so. The Law Commission should however consider that this 
may result in an increase in litigation and increase party’s costs.  
 
Question 46 
 
We agree that it is appropriate to apply a maximum percentage limit on non-residential use to individual 
freehold acquisition claims concerning premises containing multiple units, and that the same percentage 
should apply to collective freehold acquisition claims.  
 
We consider that the limit of 25% of the internal floor space (excluding common parts) is appropriate, as 
the proposed reforms are aimed at protecting leaseholder’s rights in respect of residential properties and 
should therefore affect buildings which are predominately residential.  
 
Question 47 
 
We agree with this proposal. 
 
Question 48 
 
We agree with this proposal. 
 
Question 49 
 
We agree with this proposal and consider that having at least half of the total number of residential units 
participating ensures that there is a requisite majority who will in turn take over the management of the 
building as freeholders.  
 
Question 50 
 
We agree that this proposal supports the Terms of Reference as it will allow one individual to acquire the 
freehold of their premises where the building only contains two residential units.  
 
However this may result in a circular situation, where leaseholder A acquires the freehold, leaseholder B 
then acquires the freehold from leaseholder A, which results in leaseholder A re-acquiring the freehold 
from leaseholder B. This will also allow the leaseholder who owns the freeholder to assert too much control 
to the disadvantage of the other leaseholder. This could affect the harmony between leaseholders of two 
residential unit buildings and result in an increase in litigation claims and costs.  
 
Question 51  
 
Under the current regime, a leaseholder who owns more than three or more flats can register the ownership 
of the properties under different company names, in order to allow them to participate in collective 
enfranchisement claims. We would therefore consider that removing the current prohibition would not 
adversely affect the current ‘loophole’.  
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We would also consider that in relation to smaller building, with fewer flats, removing this requirement 
could result in a leasehold who owns several flats asserting too much control if they participate in a claim 
to acquire the freehold.    
 
Question 52 
 
We consider that the limit of 25% of the internal floor space (excluding common parts) is appropriate, as 
the proposed reforms are aimed at protecting leaseholder’s rights in respect of residential properties and 
should therefore affect buildings which are predominately residential.  
 
Question 53 
 
We agree with this proposal. 
 
Question 54 
 
As commented above the definition of an estate will need careful consideration. Likewise, we consider that 
the qualifying criteria for an estate collective enfranchisement will need to be carefully considered. 
 
By reference to paragraphs 6.93 and 6.94 of the Consultation Paper, we consider that the proposal may be 
aimed at applying to a modern, private estate or development constructed at a similar time, the boundaries 
of which are clearly delineated and where leaseholders share common amenities which are solely enjoyed 
by the residents on the estate. The qualifying criteria for a collective freehold acquisition of a single building 
may be a useful starting point but the criteria will need to be far broader to identify exactly what land and 
buildings can form the subject of the estate enfranchisement claim. Paragraph 6.95(1) suggests that the right 
will be available within multiple buildings that all contribute to a common service charge. However, this 
provides limited clarity as to what will fall within the definition of an estate for the purposes of exercising 
a claim which cannot be defined purely by reference to buildings that pay a common service charge. 
 
Until the definition and qualifying criteria are made clear, we are concerned at the likelihood of litigation, 
costs and delay being caused when addressing the question “what is an estate?”. 
 
Question 55 
 
We consider that creating an exception to the two or more flats requirement and two-thirds condition in the 
case of buildings consisting of two residential units supports the Terms of Reference as it will now allow 
one individual to acquire the freehold of their premises where the building only contains two residential 
units.  
 
The Law Commission should however consider that this may allow one individual to monopolise the 
freehold to the disadvantage of another individual and this may result in a circular situation where each 
leaseholder acquires the freehold from each other. This could result in an increase in litigation claims and 
costs.  
 
Question 56 
 
We would consider that the limit should not be a higher percentage limit in respect of two residential unit 
buildings, as the proposed reforms are aimed at protecting leaseholder’s rights in respect of residential 
properties and should therefore affect buildings which are predominately residential.  
 



 

15 
 

Question 57 
 
Under the existing enfranchisement regime there is a workaround available for investor tenants to exercise 
rights should they so wish. We therefore do not consider that the proposed reforms will cause a significant 
problem in comparison to the existing position. 
 
Question 58 
 
Our view is that the enfranchisement legislation is designed to protect home owners not commercial 
investors. The introduction of a residence test may be a useful test to apply. However, we are concerned as 
to who will pay for the cost of identifying whether an individual occupies as their main or only residence 
when applying the test. When looking to apply the residence test, if a landlord is entitled to recover their 
costs pursuant to the claim, it may be prepared to incur the costs required to investigate and seek to recover 
costs by way of non-litigation statutory costs. However, some landlords will not be able to afford the costs 
of applying the test and therefore, in some instances, investors will be able to proceed to exercise rights in 
any event. 
 
In relation to commercial blocks such as student accommodation blocks or PRS investment blocks we 
wonder whether it may be possible to bring forward a contracting out procedure whereby such a lease is 
contracted out from day one. This could be through the service of an appropriate notice and an agreement 
between well advised parties as to the circumstances that apply to that arrangement. Any sub-lettings out 
of those would therefore also not qualify provided that the sub-lettings were short term tenancies. Long 
term sub-lettings could be prohibited by the terms of the relevant commercial letting/lease in any event. 
 
We agree that excluding units let on short residential tenancies from the definition of Residential Units is a 
sensible proposal.  
 
Question 59 
 
In our experience, uncertainty surrounding the definition of a house will have prevented some claims or 
made 1967 Act claims more expensive. In respect of the clients we act for, we do not consider that the 
exercise of enfranchisement rights have been slowed down, prevented or made more costly by virtue of 
59(1), (2), (4) and (5). It is difficult to say at this stage to what extent the proposed reforms will reduce the 
duration, costs and number of disputes in the future. 
 
Question 60 
 
No comment.  
 
Question 61 
 
We have no experience of shared ownership leases in respect of enfranchisement claims. We therefore do 
not comment further. 
 
Question 62 
 
No comment. 
 
Question 63 
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No comment. 
 
Question 64 
 
No comment. 
 
Question 65 
 
No comment. 
 
Question 66 
 
No comment. 
 
Question 67 
 
No comment. 
 
Question 68 
 
No comment. 
 
Question 69 
 
No comment. 
 
Question 70 
 
We consider that there are advantages in introducing a single procedure when exercising any type of 
enfranchisement claim. This will remove existing inconsistencies between the different regimes (1993 Act 
and 1967 Act) making enfranchisement quicker, easier and less expensive for leaseholders. 
 
Question 71 
 
We consider it sensible to create a single set of prescribed forms. However, we consider there should be a 
separate form for each type of enfranchisement claim. Please see further comments in response to 
question 74. 
 
Question 72 
 
We agree that all enfranchisement notices should be signed by or on behalf of the party giving the notice, 
as the signing of a notice serves an important function in making it clear to the recipient of that notice, that 
the person has authorised the giving of that notice. In relation to collective enfranchisement claims, the 
notice should be signed by the requisite number of leaseholders required to bring the claim.  
 
We consider that the additional requirement of a statement of truth would be too onerous in relation to 
enfranchisement claims. If leaseholders are required to sign a statement of truth, they will require advice 
on the implications of signing and making a false statement, which could cause delays and will increase 
costs.  
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Question 73 
 
We agree with this proposal.  
 
Question 74 
 
We agree that Claim Notices should include full details about the leaseholder’s claim and proof of the 
leaseholders’ title. This will reduce the landlord’s costs as it will remove the current requirement where 
landlord are required to request that leaseholders deduce title.  
 
In line with the Terms of Reference, the proposed reforms should make the process of enfranchisement 
claims easier and quicker for leaseholders. It is therefore considered that having one single form for all 
enfranchisement claims could complicate matters for leaseholders, as the form would also contain 
information which is irrelevant to the particular right claimed. This may cause confusion for leaseholders 
and may increase the number of disputes and challenges on validity for example where a leaseholder fails 
to complete a relevant section of a form.   
 
We consider there should be four separate prescribed forms as follows:  

1. Lease extension of a residential unit 
2. Individual enfranchisement of a residential unit 
3. Collective enfranchisement of a building 
4. Collective enfranchisement of an estate (if a right is introduced) 

 
Question 75 
 
We disagree and consider that leaseholders seeking to bring a collective freehold acquisition claim should 
be required to serve notices on other leaseholders inviting their participating in the claim as per the Right 
to Manage regime. Firstly, if a freehold acquisition claim is initiated, all leaseholder should be made aware 
of this in order to make an informed decision as to whether they wish to participate in the claim. We consider 
that leaseholders should not be restricted or excluded from exercising such rights, due to the lack of 
awareness that other leaseholders are intending to proceed with a claim.  
 
We consider that all leaseholders should be encouraged to participate in collective freehold acquisition 
claims at the outset of the claim, rather than throughout the claim. This will ensure that the process is easier 
to manage which supports the Terms of Reference to simplify the process and make it easier and quicker 
for leaseholders. We consider that a similar procedure under the Commonhold and Leasehold Reform Act 
2002 in relation to the right to manage should be adopted here.  
 
Question 76 
  
We agree with this proposal. Following agreement of terms of acquisition on a collective enfranchisement 
claim, the current Regulations require the parties to enter into a contract which contains bespoke terms 
relating to handover of management and apportionments. It is therefore appropriate for a contract which 
will contain terms relevant to the building being enfranchised and not a statutory contract to be entered into. 
 
Question 77 
 
We agree that the Response Notice should require numbers (1) to (4).  
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In relation to number 5, we consider that leaseholders before serving a Claim Notice would seek to establish 
who the competent landlord is and if this information cannot be easily established will serve an Information 
Notice on the relevant landlords. We therefore disagree that a Response Notice should be accompanied by 
proof of the landlord’s title, as this will be unnecessary and in some sense a duplication of due diligence 
already undertaken by the leaseholder in serving a Claim Notice.  
 
If the claim relates to unregistered land, an Information Notice can be served on the landlord prior to serving 
the Claim Notice. 
 
Question 78 
 
We agree that leaseholders making an enfranchisement claim should serve their Claim Notice on their 
competent landlord, as they will have the requisite interest to grant the interest claimed.  
 
Where there are joint owners of a single freehold, we consider that the current procedure is adequate and a 
leaseholder should be required to serve all joint owners of a freehold. We consider the proposal could result 
in many landlords not receiving a Claim Notice and could further delay the process and increase challenges 
on validity.  
 
Question 79 
 
We consider that the proposals relating to the categorisation of designated addresses between Group A and 
Group B are complicated and are therefore not in line with the Terms of Reference to simplify the 
procedure.  
 
We note that leaseholders will be required to serve the Claim Notice at an address in Group A or Group B 
and by hand or by post to the competent landlord’s address at the Land Registry and we consider that this 
will unnecessarily result in leaseholders serving the Claim Notice at multiple addresses to satisfy the 
requirements.  
 
In relation to service by email, we agree that service at an email address should only be permitted in the 
circumstances as specified in paragraph 11.73.  
 
We acknowledge that there are circumstances where leaseholders are unable to identify an address at which 
their landlord can be reached, however we consider this to be the minority of cases. Where this is the case, 
we consider the current procedure whereby leaseholders can make an application to the County Court to 
proceed with their claim is an adequate redress for such circumstances.  
 
We consider that the deemed service provisions under the Civil Procedure Rules, which are widely known, 
would be appropriate to adopt here, to confirm whether a notice has been validly served and deemed 
received.  
 
Question 80 
 
In relation to (1) we agree that all leaseholders should be required to check their competent landlord’s 
address as shown at HM Land Registry.  
 
We note that (2) to (7) would apply where a leaseholder served a Claim Notice at an address in Group B. 
Group B includes the ‘landlord’s last known address’ and we are of the view that many leaseholders would 
serve their Claim Notice at the landlord’s last known address. We consider that the steps to be taken in (2) 



 

19 
 

to (7) would ordinarily however only be taken where a leaseholder is unable to identify an address for the 
landlord and/or the whereabouts of the landlord. We therefore consider that many leaseholders would serve 
a Claim Notice at an address in Group B and the requirements would be too onerous.   
 
Question 81 
 
We agree.   
 
Question 82 
 
(1)   We do not agree with this proposal.  It should remain the responsibility of a leaseholder bringing 
 a claim to serve the Claim Notice on all intermediate leaseholders and third parties. This is 
 particularly important in respect of third parties e.g. guarantors where the competent landlord may 
 not have the relevant information in order to serve a copy of a Claim Notice promptly.  
  
 In this scenario, the proposed reform will place an unnecessary burden on a competent landlord to 
 promptly identify the relevant recipients and relevant addresses for service in respect of third parties 
 for whom it may not have the relevant information.  This may also cause delays in the ability of 
 the competent landlord to discharge any responsibility which in turn could prejudice the relevant 
 intermediate landlord/third party who may not have sufficient time to consider the claim before the 
 counter-notice deadline.   
 
 In all, our view is that the leaseholder is in a far better position to identify all relevant parties who 
 need to be served before the claim is commenced.  
 
(2)    Given the existing statutory obligations in both the 1967 and 1993 Acts, (see footnote 1054 of 
 Consultation Paper) we do not consider this to be a controversial proposal. 
 
Question 83 
 
We agree that a landlord should be entitled to apply to the Tribunal for an order setting aside a determination 
of an enfranchisement claim that has been made in his absence. The Law Commission should consider 
however how this application is to operate in practice, for example will there be a time limit on the period 
of time in which a landlord can make an application.  
 
Question 84 
 
We agree that detailed conveyancing regulations are not generally needed in relation to enfranchisement 
claims. Following agreement of terms of acquisition, the parties generally agree a form of contract 
containing provisions specific to the property, including provisions relating to arrears, handover of service 
charge funds and finalisation of service charge reconciliations and handover of management information. 
The form of contract will usually incorporates the Law Society’s standard conditions of sale.  
 
Question 85 
 
(1)  We consider an eight week period for a landlord to prepare and serve a Response Notice is 

preferable as six weeks may be too limited for the landlord to be able to adequately consider and 
respond to the claim.  

 
(2) We suggest 28 days.  
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(3) We consider that 21 days is a very limited amount of time post-service of the Response Notice. It 

may encourage premature applications to the Tribunal in respect of claims which would otherwise 
be settled under the current regime where the parties have to wait two months (1993 Act claims). 
We therefore consider that the existing period of two months in respect of 1993 Act claims should 
remain unchanged. We do however acknowledge that if a single procedure is to be introduced, 
the existing inconsistencies between the 1967 Act and the 1993 Act need to be regularised.  

 
Question 86 
 
(1)  We do not agree with the proposed reform. As an alternative, and when seeking to protect 

leaseholders, the reform could include a new mechanism for remedying a claim that has become 
deemed withdrawn where a leaseholder has failed to take a necessary procedural step within the 
statutory timeframe. This could include introducing the ability for a leaseholder to make an 
application to the Tribunal for relief from sanctions.  

 
(2)  We do not agree with this proposal. If a leaseholder fails to take a relevant procedural step within 

the statutory timeframe, it is not appropriate to place an obligation on the landlord to then apply 
to the Tribunal for the claim to be struck out. The current regime does not need to be changed 
save that a new mechanism can be introduced to allow leaseholders who would currently be 
deemed withdrawn to have an ability to make an application to the Tribunal to reinstate a claim 
and therefore avoid the consequences of a deemed withdrawal. 

 
(3)  We agree. 
 
(4)  We agree. 
 
Question 87 
 
We agree that the benefit of the Claim Notice should be transferred automatically upon assignment of the 
leaseholder’s lease, save where the assignment expressly states that the benefit of the Claim Notice will not 
be transferred. We also agree that when a Claim Notice has been assigned the landlord should continue to 
be able to serve documents on the assignor until he or she is given notice of the assignment of lease. We 
consider that the proposed reforms should require leaseholders to give notice of the assignment to the 
landlord within a fixed period of time from the date of the assignment itself.  
 
Question 88 
 
We do not agree with this proposal. Landlords should not be at risk of being penalised where they have no 
control over the time taken for the Land Registry to register the notice. 
 
Question 89 
 
In practice a landlord will usually give notice to its mortgagee prior to completion of the lease. However 
the requirement for not less than 21 days’ notice to be given will delay completion and may result in further 
costs being incurred by leaseholders if the delay requires a leaseholder to make a protective application to 
the County Court to prevent a deemed withdrawal of the claim. The requirement for a leaseholder to pay 
monies into Court is more complex that the current regime and is likely to increase costs for all parties and 
will delay completion.  
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Question 90 
 
We agree with the proposal that a leaseholder should be under an obligation to give the lease extension to 
his or her mortgagee within one month of registration and if the leaseholder does not, he or she will be 
liable for any losses that occur as a result. 
 
We do not agree with the proposal that in an individual freehold acquisition claim, a deed of substituted 
security would not be required where a leaseholder elects to merge his or her leasehold title and where 
notice has been given but no objection raised by the mortgagee. This is likely to affect a mortgagee’s 
willingness to lend to leaseholders on properties which could be subject to rights of individual acquisition.   
 
Question 91 
 
The requirement to notify the beneficiary of a transaction should be limited to instances where third party 
consents are required by the competent landlord and noted on the competent landlord’s registered title, 
which should also contain details of the consent required and an address for service of any notice. Where a 
landlord uses reasonable endeavours but is not able to identify the beneficiary of a restriction noted on its 
title, the landlord should not be liable for any losses that occur.  
 
The proposal is likely to result in increased costs for a landlord, which a landlord should be entitled to fully 
recover from a leaseholder. The proposal will also delay completion. 
 
Question 92 
 
We agree with this proposal. 
 
Question 93 
 
We do not consider that the existence of separate procedural regimes for different types of enfranchisement 
rights has resulted in a slow down or prevented claims being made or claims being more costly. 
Nevertheless, we do consider that the Law Commission’s proposed reforms for a unified enfranchisement 
procedure that applies to all enfranchisement claims is likely to reduce the duration, costs and numbers of 
disputes in comparison to the existing regime. 
 
We make no comment in respect of the question relating to missing or uncooperative landlords as we have 
no experience in respect of these matters. 
 
Question 94 
 
We agree it would be preferable to end the current division of responsibility for resolving enfranchisement 
disputes between the County Court and the Tribunal and that moving forward, all matters should be 
determined by the Tribunal. We do however make specific comments on the ability of the Tribunal to award 
costs in our responses to the relevant questions on costs that follow. 
 
Question 95 
 
No comment.  
 
Question 96 
 



 

22 
 

No comment. 
 
Question 97 
 
No comment.  
 
Question 98 
 
We consider that it is appropriate for leaseholders to be required under the legislation to contribute towards 
a landlord’s non-litigation costs in a claim. Our view is that liability for costs in accordance with the current 
legislation does not need to be altered and in particular, liability for costs should not be reduced further. In 
bringing statutory claims a tenant should meet their landlord’s non-litigation costs that a landlord is forced 
to incur when a leaseholder elects to enforce a statutory right.  A landlord has no ability to avoid or object 
to the exercise of such rights and it is therefore unfair to landlords that they should not be able to recover 
their legitimate and reasonable costs in responding to the claim.  Please note our further comments on costs 
in our responses to questions below. 
 
Question 99 
 
We do not consider that the existing regime on costs needs to be changed.  However we comment on the 
proposals for reform as follows:   
 
As to options based on fixed or capped costs, we do not consider these to be suitable generally in any but 
the most routine and low value of claims.  
 
Our experience relates to claims in Prime Central London which often raise complex legal and valuation 
issues for which expert advice is required by landlords.  Obtaining such advice is justifiable and we are 
concerned that landlords would be inadequately compensated for costs if a standard fixed or capped costs 
regime was introduced which didn’t take account of the relevant costs a landlord legitimately incurs.  
 
If the Government is minded to reform the existing costs regime, one option would be to calculate liability 
for non-litigation costs by reference to the value of the claim (the premium payable or geographic location). 
We would suggest that the existing rules in the Civil Procedure Rules could also be referred to in 
circumstances where the Government is minded to apply a fixed costs regime.  It has to be borne in mind 
that in respect of any claim, no matter how low value, there is still a minimum level of costs that a landlord 
will reasonably incur in meeting the claim. It is important that reforms do not unfairly prejudice landlords 
who should be entitled to incur reasonable costs when investigating a claim even if the premium is low so 
long as costs are not disproportionate. One option may be to introduce a fixed costs regime whereby costs 
are calculated by reference to the location of the property and the premium payable. 
 
When dealing with high value/complex claims we consider it acceptable for a landlord to incur costs to 
obtain adequate advice in respect of the issues raised by the particular property interests claimed so long as 
they are reasonable. Costs could be calculated by reference to cost bands based on the location or the 
premium payable in respect of the subject property.  
 
As above we are not in favour of the introduction of a fixed cost regime but if fixed costs were to be 
introduced then they should apply to collective enfranchisement claims as well as individual 
enfranchisement claims and lease extensions in order to be consistent. In relation to fixed costs on a 
collective claim, such claims often raise a number of additional or complex issues for which additional 
legal advice is required, e.g. leasebacks, non-qualifying units, additional freehold land and rights over other 
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property and intermediate interests. We consider that it is reasonable for additional costs to be recoverable 
in respect of each additional feature in a claim. There is no one size fits all in terms of costs and any changes 
to the existing regime need to build in flexibility to allow recoverability of costs that are reasonable relating 
to each feature of the particular collective enfranchisement claim. 
 
We disagree with the proposal that there should be no additional costs recovered in relation to claims where 
there are intermediate landlords. Where costs are incurred in respect of the intermediate interest, these 
should be recoverable so long as they are reasonable. 
 
Likewise, reasonable costs relating to management companies should also be recoverable in addition. 
 
Question 100 
 
We do not agree with the proposal. In our view until such time as a claim is withdrawn or struck out the 
leaseholder should be liable to pay the reasonable non-litigation costs of the landlord in respect of the claim. 
 
Question 101 
 
The introduction of the right to seek security for non-litigation costs will be very beneficial to landlords in 
respect of collective claims where the existing regime provides no security for a landlord’s costs.    
 
Question 102 
 
We make no comments as we have no experience dealing with this particular issue. 
 
Question 103 
 
We do not agree with the proposal. 
 
If jurisdiction for addressing all disputes in enfranchisement claims is to be transferred from the County 
Court to the Tribunal, we see no reason why the Tribunal should not have the same ability as the County 
Court to award costs. As per the County Court we consider that the Tribunal should have the ability to 
award costs in favour of the winning party, such costs to be payable by the losing party. This would apply 
to claims currently dealt with by the County Court, e.g. for vesting orders, declarations as to the validity of 
notices or the entitlement to bring an enfranchisement claim.  
 
Question 104 
 
We do not agree with this proposal. As above, we consider that the Tribunal’s powers to award costs should 
be extended to be in line with the powers currently exercisable by the County Court. 
 
Question 105 
 
Our experience relates to claims mainly in Prime Central London. We accept that this may not correspond 
with the position nationwide but in our experience, the majority of leaseholders exercising rights in Prime 
Central London are not deterred in bringing claims because of a liability to pay a landlord’s reasonable 
statutory costs.  
 
Question 106 
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In our view the risk of a cost liability in the County Court does currently act as a deterrent to both landlords 
and tenants to running bad claims or pursing poor arguments when litigating in the County Court. We have 
concerns that if the Tribunal is to inherit jurisdiction to determine such claims but without expanding its 
ability to award costs, it could be faced with an increased level of bad claims/poor arguments being run in 
the Tribunal simply because there will be no cost deterrent. If this was to occur, it would increase litigation 
costs for both parties as well as taking up valuable Tribunal time and resource.  
 
Question 107 
 
No comment. 
 
Question 108 
 
Whilst the Law Commission should defer to the expert valuers, we would comment that we can see the 
merits in a separate, simplified valuation regime to apply to low value/straightforward enfranchisement 
claims. These could be identified by reference to lease length and the ground rent provisions. 
 
Question 109 
 
We consider that the proposed reforms are aimed at protecting leaseholders in respect of their homes. We 
recognise why the Law Commission and Government are looking at ways to ensure that commercial 
investors are treated differently from owner occupiers in respect of the premium payable when exercising 
enfranchisement rights. We do however consider that it will be challenging to establish ways to treat 
commercial investors differently from owner occupiers. 
 
We would comment as follows: 
 
 The Law Commission would need to consider a criterion/test in order to establish whether a 

leaseholder fits the definition of a commercial investor. Defining a commercial investor will not be 
straightforward. 

 On receipt of a claim, there will need to be a mechanism in place where landlords can easily identify 
whether the leaseholders comes within the definition of a commercial investor or not. One approach 
would be to include a declaration on the Claim Notice requiring the tenant to make a declaration as 
to whether or not they are an owner occupier. 

 Thought needs to be given as to the circumstances where a claim is made by an owner occupier but 
before completion of the new lease, the claim is assigned to an investor (which commonly happens 
with short leases) and the leaseholder becomes a commercial investor. In these circumstances, should 
the leaseholder be required to pay a higher premium? If so, how could this requirement be enforced 
during the statutory process? All these things need to be considered further. 

 In our experience, there is a market for investors who take short leases which are often bought for 
cash because they are not easily mortgageable. There are sellers who rely on investors to purchase 
such leasehold interests. If these investors were to be treated differently under the new regime, that 
could prejudice leaseholders in the market seeking to dispose of shorter leases and could result in 
such leasehold interests being unsaleable.  

 There is however a positive impact to be achieved by differentiating between commercial and 
non-commercial investors if the Government wishes to restrict overseas investors especially within 
the London market to make properties more affordable for domestic leaseholders. 
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Lastly, we think that great care should be taken to ensure that student accommodation blocks and PRS units 
as well as care homes that are let are not unduly burdened by these enfranchisement rights. There would be 
a significant impact on the market for these types of schemes if they were at risk of enfranchisement claims 
in the future. This may lead to lack of product and lack of development from the private sector. 
 
Question 110 
 
No comment.  
 
Question 111 
 
No comment. 
 
Question 112 
 
No comment.  
 
Question 113 
 
No comment.  
 
Question 114 
 
No comment.  
 
Question 115 
 
No comment.  
 
Question 116 
 
No comment.  
 
Question 117 
 
No comment.  
 
Question 118 
 
No comment.  
 
Question 119 
 
No comment.  
 
Question 120 
 
No comment.  
 
Question 121 



 

26 
 

 
No comment.  
 
Question 122 
 
No comment.  
 
Question 123 
 
No comment. 
 
Question 124 
 
No comment.  
 
Question 125 
 
No comment.  
 
Question 126 
 
We consider that the introduction of a statutory duty to act with reasonable care and skill and in good faith 
is too onerous and may be used as a mechanism by other landlords to abuse the process if they simply 
disagree with the competent landlord’s actions. This could increase litigation and costs. The Law 
Commission should consider how this will be used in practice and how it would be tested.  
 
Question 127 
 
Such an interest should be acquired but only so long as the intermediate interest is adequately compensated. 
 
Question 128 
 
We agree with this proposal. 
 
Question 129 
 
We consider there should be an option for the intermediate landlord to seek a leaseback of flats for which 
he or she would be the qualifying tenant. We consider this is the preferred approach as it provides the 
intermediate leaseholder with the option of a leaseback. In the absence of taking a leaseback the 
intermediate interest can be acquired by the nominee purchaser on payment of adequate compensation. 
 
Question 130 
 
We agree.  In respect of paragraph 130 (2) this proposal would be helpful especially in respect of mixed 
use buildings where the landlord takes a leaseback of the commercial parts.  In these circumstances a 
Tribunal should have power to sever and introduce easement rights which will facilitate proper management 
of the various parts of the buildings.   
 
Question 131 
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We agree with this proposal. 
 
Question 132 
 
We do not have experience in relation to this scenario so do not comment. 
 
Question 133 
 
No comment.  
 
Question 134 
 
No comment.  
 
Question 135 
 
We do not consider that the introduction of this right is appropriate or necessary. This is in circumstances 
where the existing position provides an adequate remedy for the competent landlord to act with reasonable 
care and skill and in good faith.   
 
             CMS Cameron McKenna Nabarro Olswang LLP 
            4 January 2019
  



 
Law Commission Consultation  
Leasehold Enfranchisement 

 
Law Commission consultation on leasehold home ownership: 

buying your freehold or extending your lease 
 
The Conveyancing Association is a trade organisation representing conveyancers across all 
regulatory frameworks.  We have 75 members who together complete around 30% of all 
conveyancing transactions. 
 
We provide a platform for debate across the industry, bringing together stakeholders to identify ways 
to improve the home moving process for the benefit of the consumer. 
 
We also produce protocols and guides (freely available on our website for all) to help all 
conveyancers improve the process and protect against cyber fraud.  We also provide guides and 
animated videos to help the consumer understand the conveyancing process and, in particular with 
regard to leasehold, their obligations and rights as a leaseholder when it comes to fees.   
 
We regularly work with other stakeholders such as consumer groups and leasehold and legal 
representative bodies to ensure that the guides and protocols are as robust as possible, avoid 
unintended consequences and are disseminated as widely as possible. 
 
We will assist our members in adopting any changes which arise from the Law Commission work and 
welcome the opportunity to further assist the Law Commission and our members in creating a fairer 
leasehold regime and a robust housing market.  
 
Consultation Question 1: We invite the views of consultees as to whether a reformed enfranchisement 
regime should treat particular issues differently in England and in Wales. Consultees are welcome to 
share their views on this point here, or in response to questions which we ask later in this paper on 
particular issues. 
 

Please share your views below: 
It would be extremely helpful for the conveyancing process and for the understanding of those people 
moving across the border to have similar reforms in England and Wales. 
 
Consultation Question 2: 
We provisionally propose that leaseholders of both houses and flats should be entitled, as often as 
they so wish (and on payment of a premium), to obtain a new, extended lease at a nominal ground 
rent.  
 
Do consultees agree? 
Yes. There appears to be no sensible reason for flats and houses to be treated differently. 
 
We invite the views of consultees as to: 

1. the appropriate length of such a lease extension; and 
2. the points at which the landlord should be entitled to terminate the lease (paying appropriate 

compensation to the leaseholder) for the purposes of redevelopment . 
 

1. 999 years.  The consultation paper research shows that the issues around exploitation of the 
leasehold regime due to the nature of the diminishing value of a lease are not new and in fact 
triggered the legislation in the 1960’s, 90’s and 2000’s.  If we are to resolve the issue we need 
to create tenure with the ability to get to a position where the leaseholder has an ownership 
regime which supports communal contribution to shared amenities without having to ‘buy’ the 
property multiple times through the initial purchase price, ground rents and lease extension 
premiums. Extending by 90 years just lengthens the countdown on this ticking time bomb.   
 



 
Hopefully the Law Commission’s Commonhold Reform work will allow more leaseholders to 
adopt the Commonhold regime but where a lease is still required creating the legal equivalent 
to ‘perpetuity’ is desirable for the leaseholder, though not for the landlord and no doubt there 
will be an economic impact assessment in this regard prior to legislative change. 
 

2. Landlords should be able to terminate the lease due to breach of a significant covenant which 
would affect the structural stability of the building or other owner’s enjoyment of their 
properties; this would include failure to pay service charges or reserve fund contributions but 
not ground rents.  However, this should require similar considerations as would be applied in 
the possession of a property by a mortgage lender and the leaseholder should receive the 
market value of the property less the costs of possession subject to the checks and balances 
in the Civil Procedure Rules. 
To ensure independence and prevent abuse, compulsory purchase orders for termination for 
the purpose of redevelopment should be under the control of the Local Planning Authority and 
subject to consultation processes and compensation at market value. 

 
Consultation Question 3 : 
We invite the views of consultees as to whether the right to a lease extension should in all cases be a 
right to an extended term at a nominal ground rent, or whether leaseholders should also have the 
choice:  

1. to extend the lease (without changing the ground rent); or 
2. to extinguish the ground rent (without extending the lease). 

The right to a lease extension should in all cases be a right to an extended term at a nominal 
ground rent 

Leaseholders should also have the choice to extend the lease (without changing the ground rent)

Leaseholders should also have the choice to extinguish the ground rent (without extending the 
lease) 
Please expand on your answer: 

1. Yes 
2. Yes, in cases where a short lease simply needs extending, so long as keeping the ground 

rent would reduce the premium if the ground rent did not change as the compensation for loss 
of ground rent would not apply.  However, unless a statutory calculation there is no doubt that 
this would be open to abuse. 

3. In some cases the lease term may be satisfactory but the ground rent might become 
disproportionate and therefore being able to extinguish it would reduce the issues 
experienced around the onerous or doubling rent clauses.  However, again it would be 
necessary to include statutory controls to prevent exploitation of the option. 

 
Consultation Question 4 : 
We provisionally propose that: 

1. a leaseholder claiming a lease extension should be entitled to a lease extension of the whole of the 
premises let under his or her existing lease, whether or not it all falls within the curtilage of the 
building; 

2. landlords should be able to propose that other land be included within a lease extension, and that 
there should be no time limit within which that proposal can be made; and 

3. there should be no power for landlords to argue that parts of the premises let under a leaseholder’s 
existing lease should be excluded from a lease extension. 
 
Do consultees agree? 
Answer: Other 
 
Please expand on your answer: 
We have no experience of this and it seems unlikely that there would be an ’inconvenience‘ in the 
lease being extended across the whole demised premises.  
  



 
We see no reason why premises should be excluded unless it is a re-negotiation of the demise which 
would result in a surrender and re-grant of the lease.  If the landlord wishes to negotiate for premises 
to be removed from the demise or added then this is a matter for the parties and should not be 
contingent on a statutory lease extension process. 
 
Question 5: 
We provisionally propose that a lease extension should automatically: 

1. be subject to any mortgage that is secured over the existing lease; and 
2. bind the landlord's mortgagee. 

Do consultees agree? 
 
Answer: Other 
 
Please expand on your answer 

1. There is no reason why a lender should object to a statutory lease extension which either 
does not change or reduces the ground rent.  Including the lender in the process adds to the 
complexity and cost for the leaseholder.  However a voluntary extension which might be 
under terms which would affect the affordability for the borrower should be subject to lender 
approval. A lender should not impose a time limit in which the Deed of Substituted security is 
to be completed as the Borrower does not have control over the timescale 

2. Yes the longer lease term will bind the landlord’s mortgagee.  Whilst not conversant with the 
ins and outs of commercial mortgages, given the existing statutory rights to extend a lease, 
we would not imagine that a mortgage could ever be granted contingent upon the end of a 
lease to which the encumbered title is subject. The Land registry should, for the sake of 
consistency and clarity, retain the same Title number, as per 2018 trial. 

 
Question 6: 
We provisionally propose that (except in the case of Aggio-style leases and cases where the common 
parts of a building are owned and managed by a third party) the terms of a lease extension (other 
than the length of the term and the ground rent) should be identical to the terms of the existing lease, 
save where either party has elected to include terms drawn from a prescribed list of non-contentious 
modernisations. Do consultees agree? 
 
Answer: Other 
 
Please expand on your answer 
 
Whilst we agree that the majority of terms should stay the same, it would be helpful for the 
leaseholder to be able to remove covenants that would no longer benefit the covenantee or no longer 
are applicable to the character of the neighbourhood similar to s.84 of the Law of Property Act 1925.   
 
These could include restrictions against internal alterations such as window coverings and wall 
colouring which do not benefit a covenantee. 
 
We invite the views of consultees as to the terms that should be included within such a prescribed list. 
Please share your views below 
 
Removal or addition of covenants requiring permission to extend or alter or keep a pet appropriate to 
the character of the neighbourhood and the landlord's ongoing interest in possession in neighbouring 
premises as opposed to just common parts.  For example, a window covering requirement might be 
acceptable where the character of the neighbourhood would be impacted if the covering were not to a 
specified standard e.g. in certain ‘exclusive’ developments. 
 
A covenant to insure in line with the requirements of UK Finance (“UKF”) and Building Society 
Association (“BSA”). 
 
Amendments to terms which have become considered ‘onerous’ or impact the ability of the 
leaseholder to obtain mortgage finance through the majority of lenders. 



 
 
Do consultees consider that it would be appropriate to adopt a standard or model lease for Aggio-
style leases? Alternatively, would it be appropriate to use a standard or model lease as a starting 
point in such cases? 
Please share your views below 
 
Yes, Aggio-style leases appear to be contrary to current policy thinking. 
 
Question 7: 
Do consultees consider that the ability of parties to enter into a lease extension outside the 1967 and 
1993 Acts creates significant problems in practice? 
 
Answer: Yes 
 
Please share your views below 
 
Ill-informed consumers do not realise the benefits of the statutory model and may negotiate a 
voluntary extension which is detrimental rather than wait to become qualifying tenants or not even 
realising there is a statutory model. 
 
There have been cases where, on a voluntary extension basis, onerous rent terms have been 
incorporated or lease terms on flats have only been extended to 90 years rather than by 90 years. 
 
What steps, if any, do consultees consider could be taken to control or limit the use or impact of 
parties entering into a lease extension outside of a new statutory enfranchisement regime? 
Please share your views below 
 
The ability to vary the lease to create one in line with the statutory lease extension.  This should be 
via a standard deed of variation approved by HM Land Registry, UKF & BSA for this purpose. 
 
Question 8: 
We invite consultees to tell us about their experiences in practice of the statutory provisions under the 
1967 and 1993 Acts which enable a landlord and leaseholder, with court approval, to enter into a 
lease extension under which the leaseholder is precluded from exercising further enfranchisement 
rights in the future. 
Please share your experiences below 
We have no experience of this. 
 
Do consultees consider that similar provision should be made under any new enfranchisement 
regime? 
Please share your views below 
 
Yes. 
 
Question 9: To what extent would our proposed uniform right to a lease extension at a nominal 
ground rent, for both houses and flats, increase the likelihood of leaseholders seeking lease 
extensions under (future) enfranchisement legislation? 
 
A lease extension is usually a ‘distress purchase’ e.g. one undertaken to facilitate the sale or 
remortgage of the property at market value or escape onerous rent terms (in flats).  
Therefore, unless the premium, cost and ease are also improved then there is unlikely to be any 
greater uptake.  Once the premium and costs are reduced then more leaseholders will be able to 
benefit from the proposals and be able to sell their property or obtain more advantageous mortgage 
terms. 
 
Question 10: 
We welcome evidence as to whether, and if so, how, an increase in the length of a statutory lease 
extension would affect: 



 
1. the leasehold market; and 
2. the mortgageability of leases. 

 
We would refer you to the UK Finance and BSA Handbooks which indicate the lending policy in 
regard to lease terms. 
 
Clearly, any extension in a lease term above 85 years will make it possible to sell a property at its full 
market potential and have access to the whole of the leasehold lending market.  This is a moving 
feast as, each time the basic requirement changes then to ensure that a maximum return on the sale 
of a repossessed property, a lender will require that there be sufficient term left during their mortgage 
term to still be accessible to whole of market funding. 
 
The following link shows the required minimum lease terms for all lenders. 
https://www.cml.org.uk/lenders-handbook/englandandwales/question-list/1846/ 
 
Question 11: 
We have asked whether leaseholders should have the option of: 

1. extending their leases without changing the ground rent; or 
2. extinguishing their ground rent without extending the term of the lease. 

We welcome evidence as to the likely uptake of these options by leaseholders. 
 
We have no quantitative data available but would be happy to survey our members if this would 
assist.  
 
Question 12: 
To what extent does the current ability of parties negotiating a lease extension to include such terms 
as they may agree in the lease extension: 

1. increase the duration and cost of the enfranchisement process; 
2. increase the potential for disputes; and 
3. lead to the imposition of onerous or undesirable terms upon leaseholders under the lease extension, 

resulting in additional future costs to leaseholders? 
 
Our experience of lease extension is that it is a long and arduous process even where there are no 
re-negotiations of terms.   
 
Generally, conveyancers are either involved prior to a sale of the property and therefore our clients 
are looking to increase the lease term to achieve the best return for the property and have little 
motivation to argue terms as they wish to keep costs low; or once a buyer is found in which case this 
can cause huge delays as the buyer’s conveyancer will wish to see the best possible terms being 
agreed. 
 
We have seen cases where leaseholders have been duped into accepting extremely onerous terms, 
bamboozled by deliberately opaque wording and tempted by a reduced premium. 
 
Many leaseholders to not appreciate that there are expert surveyors who can assist with the process 
and often their costs are recouped by the leaseholder being saved from a "bad deal".   
 
A fast track dispute resolution with jurisdiction over all lease terms rather than just some would be 
extremely helpful.  Currently the first tier tribunal has limited jurisdiction and the redress schemes only 
have jurisdiction over service complaints in property management. 
 
 
To what extent would restricting parties' ability to introduce new terms into a lease extension to terms 
which are drawn from a prescribed list: 

1. reduce the time and cost involved in acquiring a lease extension; 
2. reduce the potential for disputes; and 
3. reduce future costs to leaseholders arising from the terms of the lease extension? 

 



 
This would definitely reduce costs but also enable a better educated consumer.   
If the terms are not just prescribed but have standard wording then they can be written in plain 
English and be more widely understood with basic advice.  An additional benefit would be the ability 
of HM Land Registry to digitally enable a lease extension where there are prescribed standard terms.  
Currently this is virtually impossible due to the complexity of the various terms and wording used. 
 
Would this reform lead to a higher proportion of leaseholders seeking to exercise their right to a lease 
extension? 
 
Answer: Yes 
 
 
Fear of the complexity of the process and a leaseholder's ability to understand and negotiate 
favourable terms when the bargaining power is with the landlord is bound to reduce the appetite of a 
leaseholder and particularly those that are more vulnerable. 
 
Question 13: 
We provisionally propose that, where an individual freehold acquisition claim is made: 

1. the leaseholder should be entitled to a transfer of: 
a) the whole of the building in which his or her residential unit is situated, even if parts of that 

building are not included within his or her existing lease; and 
b) the whole of his or her premises let under the existing lease, whether or not the entirety of 

those premises falls within the curtilage of the building; and 
2. there should be no statutory deadline or time limit for landlords to propose that other land originally let 

to the leaseholder, but now assigned to another, should also be included in the transfer, or that parts 
of the premises that are above or below other premises in which he has an interest should be 
excluded from the transfer. 
Do consultees agree? 
 
We have no experience of this and it seems unlikely that there would be an “inconvenience” in the 
freehold being transferred for the whole of the demise, those parts above or below other property 
would create a flying freehold which is acceptable so long as the appropriate rights and covenants for 
maintenance and support are included. 
 
Where the Landlord wishes the leaseholder to take on more land not currently within the demise then 
this should be a matter for negotiation outside of the enfranchisement process.  
Controls should be in place to prevent delay in the enfranchisement process and ideally there should 
be a fast-track process where the property is the subject of an on-going sale, with any cost 
implications of the expedited service being borne by the leaseholder. 
 
Question 14: 
We provisionally propose that, where an individual freehold acquisition claim is made: 

1. any mortgage secured against the freehold title should automatically be discharged upon execution of 
the transfer; but 

2. the leaseholder should be under a duty to pay: 
1. the whole of the price; or 
2. (if less) the sum outstanding under the mortgage; 

          to the mortgagee or, alternatively, into court; and 
      3. any sums due from the leaseholder to the landlord should be reduced by any sums paid under 
(2) above. 
Do consultees agree? 
 
Where a buyer buys mortgaged land from a seller, the buyer’s conveyancer will require an 
undertaking from the seller’s conveyancer to discharge the mortgage and apply to remove the charge 
from the register.   
 
This works well and should be applied to a purchase of the freehold with the proviso that the premium 
is paid to the landlord’s conveyancer who has undertaken to discharge the charge.  Where a landlord 



 
acts for himself then the proposals should apply, however it should be noted that there are difficulties 
with GDPR where a lender is unlikely to wish to communicate with someone who is not, or does not, 
act on behalf of their customer. 
 
We also provisionally propose that where an individual freehold acquisition claim is made – save in 
the case of estate rentcharges imposed to secure positive covenants – a landlord should be under a 
duty to use his or her best endeavours to redeem any rentcharge. 
Do consultees agree? 
 
Answer: Yes 
 
Subject to the authenticity of the rent charge in respect of the Rent Charges Act 1977. 
 
Question 15: 
We invite the views of consultees as to whether a leaseholder making an individual freehold 
acquisition claim should acquire the freehold subject to the rights and obligations on which the 
freehold is currently held, or on terms reflecting the rights and obligations contained in the existing 
lease. 
 
Rights and obligations necessary to maintain the current use and enjoyment of the property should be 
included.  However, any covenants which are no longer appropriate either due to the covenantee no 
longer owning land which would benefit from the covenant or, a covenant which is no longer relevant 
to the nature of the neighbourhood or modern society should be automatically excluded. 
 
We provisionally propose that, on an individual freehold acquisition claim, additional terms may only 
be added to the transfer where the leaseholder elects to include a term drawn from a prescribed list of 
terms. 
Do consultees agree? 
 
Answer: Yes 
 
The wording for the terms should also be prescribed not just the nature of the term. 
 
We invite the views of consultees as to the types of additional terms that should be included within 
such a prescribed list. 
 
Removal of covenants requiring permission to extend or alter or keep a pet appropriate to the 
character of the neighbourhood and the landlord's ongoing interest in possession in neighbouring 
premises as opposed to just common parts. 
 
Terms to deal with the contribution toward any shared amenities and in respect of the maintenance 
and support of flying freeholds. 
 
Question 16: 
We invite the views of consultees as to whether, where a leaseholder’s existing lease contains rights 
and obligations in respect of land that is to be retained by the landlord, the leaseholder should (where 
there is no current estate management scheme in place) acquire the freehold subject to terms in 
respect of the retained land that: 

1. reflect the rights and obligations set out in the leaseholder’s existing lease; or 
2. appear within a prescribed list of appropriate covenants. 

 
They should appear within a prescribed wording for appropriate rights and covenants for the use and 
enjoyment of the land subject to the appropriate contribution and involvement in the maintenance of 
shared amenities and land as are existing within the current lease. 
 



 
Question 17: 
We provisionally propose that any obligation owed to a landlord of an estate by a leaseholder who 
has acquired the freehold of their premises should be enforceable whether or not the landlord has 
retained land that benefits from that obligation. 
Do consultees agree? 
 
Answer: Yes, subject to these being relevant to the maintenance of any shared amenities which the 
leaseholder has the right to enjoy.  This should not perpetuate terms requiring permissions unless 
relevant to maintain the character of the neighbourhood and any permission fees in respect of 
enduring terms should be standardised to ensure their reasonability without the need to go to the 
Tribunal. 
 
We invite the views of consultees as to whether unpaid sums due from a leaseholder who has 
acquired the freehold of their premises to a landlord of an estate should be capable of being charged 
against the freehold and enforced by the landlord as if he or she were a mortgagee of the property. 
 
Yes, subject to these being in respect of a contribution towards shared amenities or land. 
 
Question 18: 
We provisionally propose that where a leaseholder’s existing lease does not contain rights and 
obligations in respect of land that is to be retained by the landlord, the leaseholder should (where 
there is no current estate management scheme in place) acquire the freehold subject to terms in 
respect of the retained land that appear within a prescribed list of appropriate covenants. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 19: 
Do consultees believe that the ability of parties to enter into a transfer of the freehold of a house 
outside the 1967 Act creates significant problems in practice? 
 
Answer:  Yes 
 
What steps, if any, do consultees believe could be taken to control or limit the use or impact of parties 
entering into a freehold transfer to an individual leaseholder outside of a new statutory 
enfranchisement regime? 
 
Require any such transfers to be in a prescribed form with prescribed wording of terms. 
 
Question 20: 
To what extent does the current ability of parties negotiating the terms of a claim to acquire the 
freehold of a house to agree the terms of the freehold transfer without restriction: 

1. increase the duration and cost of the enfranchisement process; 
2. increase the potential for disputes; and 
3. lead to the inclusion of unusual terms within the freehold transfer, resulting in additional future costs to 

former leaseholders? 
 
Our experience of enfranchisement is that it is a long and arduous process even where there are no 
re-negotiations of terms.   
 
Generally, conveyancers are either involved prior to a sale of the property and therefore our clients 
are looking to enfranchise to achieve the best return for the property and have little motivation to 
argue terms as they wish to keep costs low; or once a buyer is found, in which case this can cause 
huge delays as the buyer’s conveyancer will wish to see the best possible terms being agreed. 
 
A major issue is the way that some approach this. The TP1 for the freehold interest is by reference to 
the leasehold interest, which means the leasehold interest cannot be merged. The average home 
owner does not understand why if they have purchased the freehold they still have a leasehold title at 



 
the Land Registry. This practice should be legislated against, with all of the rights and exceptions 
being required to be included in a TP1 so the leasehold title can be cancelled.   
 
The cases of ‘fleecehold’ have been well documented. 
 
To what extent would limitations on the ability of parties to include new rights and obligations in a 
freehold transfer to an individual leaseholder: 

1. reduce the time and cost involved in acquiring the freehold individually; 
2. reduce the potential for disputes; and 
3. reduce future costs to former leaseholders arising from the terms of the freehold transfer? 

This would definitely reduce costs, both at the time and in future and reduce disputes. 
Would this reform result in a higher proportion of leaseholders seeking to exercise their right of 
individual freehold acquisition? 
 
Answer:  Yes 
 
Question 21: 
We provisionally propose: 

1. a general requirement that a collective freehold acquisition claim must be carried out by a nominee 
purchaser which is a company; and 

2. an exception to the above requirement where: 
1. the premises to be acquired contain four residential units or fewer; 
2. all residential units are held on long leases; 
3. the leaseholders of all residential units are participating in the claim; and 
4. all those leaseholders agree. 

Do consultees agree? 
 
Provision should be made for fractional ownership to 'future proof' any legislation. 
 
 
Do consultees consider that some of the requirements of company law are inappropriate or onerous 
for a nominee purchaser company and should be relaxed? If so, please tell us which. 
 
Answer:  Yes 
 
Company law is too complex for the simplistic requirements of a ‘Management Company’ and runs 
the risk of failure due to inflexible requirements and obligations inappropriate to a not for profit 
arrangement.  A management company that fails because of lack of a formality can create significant 
difficulties for the future trading of the properties which are subject to leases owned by the company 
and create unnecessary cost and hardship. 
 
There should be a requirement to notify all leaseholders by reference to addresses on the register at 
the Land Registry before a Management Company is struck off. The Bona Vacantia process should 
be simplified to enable a Management Company to be re-instated as currently it is expensive and long 
winded.  
 
Question 22: 
We provisionally propose that the nominee purchaser company used for a collective freehold 
acquisition claim must be a company limited by guarantee. 
Do consultees agree? 
 
Answer:  Yes, subject to limitations on costs chargeable on transfer of ownership in respect of the 
membership of the company. 
 
Question 23: 
We provisionally propose that the articles of association of any nominee purchaser company 
exercising the right of collective freehold acquisition must contain certain prescribed articles. We also 
propose that those prescribed articles may only be departed from where: 



 
1. all the residential units within the premises are held on long leases; and 
2. the leaseholders of all residential units are members of the nominee purchaser company. 

Do consultees agree? 
 
Answer:  Yes 
We invite the views of consultees as to: 

1. the matters in respect of which it would be desirable for articles to be prescribed; and 
2. any matters in respect of which it would be desirable to require provision in the articles of association, 

albeit with some freedom as to that provision. 
 
The ability to charge leaseholders for the appropriate running costs of the company including work 
undertaken by the directors on behalf of the company and the reasonable costs associated with the 
meeting of the directors.  
The ability to 'improve' the amenities rather than just maintain and the approvals required by the 
leaseholders for such improvements. 
 
Question 24: 
We provisionally propose that a nominee purchaser company, having carried out a collective freehold 
acquisition, be restricted from disposing of the premises acquired, save where: 

1. all the residential units within the premises are held on long leases; 
2. the leaseholders of all residential units are members of the nominee purchaser company; and 
3. all members of the company agree with the proposed disposition; 

OR     4. the Tribunal makes an order permitting the proposed disposition. 
Do consultees agree? 
 
Answer:  Other 
 
Only a proportion of long leaseholders should be required to agree but this should be a high 
proportion e.g. 75% to avoid carpet bagging. 
 
Question 25: 
We provisionally propose that the right of collective freehold acquisition should extend to the 
acquisition of the freehold of an entire estate consisting of multiple buildings. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 26: 
We provisionally propose that a nominee purchaser carrying out a collective freehold acquisition 
should acquire: 

1. the freehold to the building or buildings in which the flats are situated, including any common parts; 
and 

2. any other land let with the flats within the building. 
Do consultees agree? 
 
Answer:  Other 
 
There should be included any other land enjoyed by the flats e.g. parking areas, gardens, etc 
 
We provisionally propose that a nominee purchaser carrying out a collective freehold acquisition 
should be entitled to acquire the freehold of other land over which the leaseholders exercise rights in 
common, provided that the right is shared only with other occupiers within the building(s) being 
acquired. 
Do consultees agree? 
 
Answer:  Yes 
 



 
Question 27: 
We provisionally propose that, on a collective freehold acquisition: 

1. any mortgage secured against the freehold title should automatically be discharged upon execution of 
the transfer; but 

2. the nominee purchaser should be under a duty to pay: 
1. the whole of the price; or 
2. (if less) the sum outstanding under the mortgage; to the mortgagor or, alternatively, into court; 

and 
3. any sums due from the nominee purchaser to the landlord should be reduced by any sums paid 
under (2) above. 
Do consultees agree? 
 
Answer:  Yes 
 
Where a buyer buys mortgaged land from a seller the buyer’s conveyancer will require an undertaking 
from the seller’s conveyancer to discharge the mortgage and apply to remove the charge from the 
register.   
 
This works well and should be applied to a purchase of the freehold with the proviso that the premium 
is paid to the landlord’s conveyancer who has undertaken to discharge the charge.  Where a landlord 
acts for himself then the proposals should apply, however it should be noted that there are difficulties 
with GDPR where a lender is unlikely to wish to communicate with someone who is not, or does not, 
act on behalf of their customer. 
 
We also provisionally propose that on a collective freehold acquisition – save in the case of estate 
rentcharges imposed to secure positive covenants – a landlord should be under a duty to use his or 
her best endeavours to redeem any rentcharge. 
Do consultees agree? 
 
Answer:  Yes 
 
Subject to the authenticity of the rent charge in respect of the Rent Charges Act 1977. 
 
Question 28: 
We provisionally propose that, where a nominee purchaser making a collective freehold acquisition 
claim is to acquire the whole of the landlord’s freehold interest, any rights and obligations that are not 
ordinarily discharged upon payment of the purchase price should be continued automatically. 
Do consultees agree? What do consultees consider would be the best statutory means by which this 
could be achieved? 
 
Yes 
 
We provisionally propose that, where a nominee purchaser making a collective freehold acquisition 
claim is to acquire the whole of the landlord’s freehold interest, the parties should only be able to 
adopt additional covenants if those covenants are drawn from a list of prescribed covenants. 
Do consultees agree? Which covenants do consultees consider should be included within such a 
prescribed list? 
 
Yes, those required for collection and management of service charges for the maintenance of the land 
and premises within the demised land. 
 
Question 29: 
We invite the views of consultees as to whether, on a collective freehold acquisition claim where the 
leaseholders’ existing leases contain rights and obligations in respect of land that is to be retained by 
the landlord, the nominee purchaser should (where there is no current estate management scheme in 
place) acquire the freehold subject to terms in respect of the retained land that: 

1. reflect the rights and obligations set out in the leaseholders’ existing leases; or 
2. appear within a prescribed list of appropriate covenants. 



 
Please share your views below 
 
Yes 
 
Question 30: 
We provisionally propose that, on a collective freehold acquisition claim where the leaseholders’ 
existing leases do not contain rights and obligations in respect of land that is to be retained by the 
landlord, the nominee purchaser should (where there is no current estate management scheme in 
place) acquire the freehold subject to terms in respect of the retained land that appear within a 
prescribed list of appropriate covenants. 
Do consultees agree? 
 
 
Answer:  Yes 
 

Question 31: 
We provisionally propose to introduce a new power for leaseholders exercising the right of collective 
freehold acquisition to insist, if they so choose, that the freeholder take a leaseback or leasebacks of 
all parts of the premises (other than common parts) which are not let to participating leaseholders. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 32: 
We provisionally propose that, where premises have been the subject of a collective freehold 
acquisition claim, the leaseholders in those premises should be prohibited from making a further 
collective freehold acquisition claim in respect of the same premises for a set period. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose that five years would be an appropriate duration for such a prohibition. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 33: 
Do consultees believe that the ability of parties to enter into a transfer of the freehold of a block of 
flats outside the 1993 Act creates significant problems in practice? 
 
Answer:  Other 
 
Please expand on your answer 
 
We have no data to say one way or another. 
 
What steps, if any, do consultees believe could be taken to control or limit the use or impact of parties 
entering into a freehold transfer to a group of leaseholders outside of a new statutory enfranchisement 
regime? 
 
Legislation should require prescribed wording of the Transfer and its terms. 
 
Question 34: 
 
We provisionally propose a new right to participate: the right for leaseholders who did not participate 
in a prior collective freehold acquisition claim, or who did not qualify for the right at the time of the 



 
prior claim, subsequently to purchase a share of the freehold interest held by those who did 
participate. 
Do consultees agree? 
 
Answer:  Yes 
 
Do consultees consider that the right to participate should be available only in respect of collective 
freehold acquisition claims completed in the future, or also in respect of collective enfranchisement 
claims that completed before commencement of the new regime? 
 
Both future and past collective enfranchisements should be subject to the new right for previously 
non-participating leaseholders. 
 
We have identified at paragraph 6.156 a number of issues which will need to be addressed in order 
for the right to participate to operate successfully. We invite consultees to share with us their views on 
how these issues might be resolved, and to tell us of any further difficulties they foresee with the 
operation of the proposed right. 
 
Any original freeholder who is also a qualifying leaseholder should not be prohibited from applying to 
join the scheme. 
 
Costs should not be used punitively against a non-participating leaseholder who later wants to 
participate but they should contribute the equivalent of their share of the costs (calculated with 
inflation in line with the RPI) when deciding to participate later and their contribution should be 
credited to the existing participant's service charge accounts. 
 
Question 35: 
We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a collective 
freehold acquisition claim to: 

1. use a company limited by guarantee as the nominee purchaser; 
2. comply with the applicable rules of company law; and 
3. use a set of partly-prescribed articles of association for the company limited by guarantee. 

 
Our data shows that stock transfer fees charged by managing agents are on average £55 but in 27% 
of cases are over £100.  This can be avoided by removing the need for a share certificate and using 
companies limited by guarantee.   
 
However, it should be noted that we are also seeing a rise landlords creating ‘membership 
certificates’ in this scenario and charging for those to be transferred.  These charges should be 
banned as the Landlord will already have charged for the work involved in the notice of assignment 
which confirms the change of ownership. 
 
Question 36: 
To what extent does the current ability of parties negotiating the terms of a collective enfranchisement 
to agree the terms of the freehold transfer without restriction: 

1. increase the duration and cost of the enfranchisement process; 
2. increase the potential for disputes; and 
3. lead to future difficulties (financial or otherwise) resulting from the inclusion of unusual terms within 

the freehold transfer? 
Please share your views below 
 
We do not have the experience to answer this. 
 
To what extent would limitations on the ability of parties to include new rights and obligations in a 
freehold transfer to a nominee purchaser: 

1. reduce the time and cost involved in acquiring the freehold collectively; 
2. reduce the potential for disputes; and 



 
3. reduce future difficulties (financial or otherwise) resulting from the inclusion of unusual terms within 

the freehold transfer? 
 
We do not have the experience to answer this. 
 
Would this reform result in a higher proportion of leaseholders seeking to exercise the right of 
collective freehold acquisition? 
 
Answer:  Other 
 
We do not have the experience to answer this. 
 
 
Question 37: 
To what extent would our proposed new ability for leaseholders exercising the right of collective 
freehold acquisition to require the freeholder to take leasebacks of all parts of the premises (other 
than common parts) which are not let to participating leaseholders make collective freehold 
acquisition more affordable? Would this reform result in a higher proportion of leaseholders seeking to 
exercise the right of collective freehold acquisition? 
We do not have the experience to answer this. 
 
Question 38: 
We provisionally propose to replace the language of “houses” and “flats” with the new concept of a 
“residential unit”. 
Do consultees agree? 
 
Answer:  Yes 
 
Do consultees think that our proposed definition of a “residential unit”, set out at paragraphs 8.37 to 
8.56, will work successfully in practice? 
 
Answer:  Yes 
 
We provisionally propose to exclude business leases from enfranchisement rights. Do consultees 
agree? If so, do consultees agree that the best method of achieving this exclusion is by restricting 
enfranchisement rights to leases which permit residential use? 
 
Answer: Yes 
 
Question 39: 
 

We provisionally propose to maintain the requirement that, in general, a leaseholder must have a 
lease which exceeds 21 years in order to qualify for any enfranchisement rights. 
Do consultees agree? 
 
Answer:  Yes 
 
 
Question 40: 
We provisionally propose maintaining the current legal position that separate, concurrent long leases 
between the same landlord and leaseholder may be treated as if they were a single long lease. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose maintaining the current legal position that renewals or statutory 
continuations of long leases are also to be treated as long leases. Further, we propose adopting 



 
(across the board) the 1967 Act’s approach to consecutive long leases, in treating them as a single 
long lease. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 41: 
We provisionally propose that all qualifying criteria for enfranchisement rights based on financial limits 
(both the low rent test and rateable values) be removed. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 42: 
We provisionally propose that the requirement to own premises for two years before exercising 
enfranchisement rights in respect of those premises be abolished. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 43: 
We provisionally propose that the right of individual freehold acquisition should be available where: 

1. a leaseholder has a long lease over premises which include at least one residential unit which is not 
sublet to another person on a long lease; 

2. there are no units in the building save for the unit(s) let to the leaseholder under his or her long lease; 
and 

3. the premises let to the leaseholder comprise either: 
1. one unit; or 
2. more than one unit, but: 
1. none of those units are residential units that are sublet to another person under a long lease; and 
2. the floor space of any non-residential units does not exceed 25% of the floor space of all the units 

combined. 
 

Do consultees agree? 
 
Answer:  Yes 
 
Question 44: 
We provisionally propose that the premises which may be the subject of a freehold acquisition claim 
(whether individual or collective) should be identified in line with the 1993 Act’s definitions of “self-
contained building” and “self-contained part of a building”. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose that, otherwise, the “building” in which a unit is contained can be defined 
simply as a built structure with a significant degree of permanence which can be said to change the 
physical character of the land. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 45: 
We invite consultees’ views on the desirability and workability of creating a discretion for the Tribunal 
to authorise, in limited circumstances, a freehold acquisition (whether individual or collective) where 
this would not otherwise be possible because the building or part of building concerned is not, or 
might not be, self-contained. 
Please share your views below 



 
 
The proposed definition for ‘residential unit’ seems to leave little scope for a self-contained residential 
unit to fall outside of the proposals.  The issue arises that if an element which would have made it 
self- contained e.g. a kitchen or bathroom is either excluded or ‘imported’ from another residential 
unit, then you could render a residential unit unmortgageable. 
 
Therefore any Tribunal discretion would need to ensure that it did not deprive any unit of a vital 
element. 
 
Question 46: 
We provisionally propose that it is appropriate to apply a maximum percentage limit on non-residential 
use to individual freehold acquisition claims concerning premises containing multiple units. 
Do consultees agree? 
 
Answer:  Other 
 
Would it be possible to base the exclusion on the facts of the lease.  E.g. a live/work lease might have 
a non-residential element where there is a long lease granted and the full market value was paid as a 
premium but it does not meet the percentage criteria. 
 
Where full market value has been paid for a long lease why should a leaseholder of a business be 
any less entitled to extend or enfranchise their lease? 
 
We provisionally propose that that limit should be the same as that which applies to collective freehold 
acquisition claims. 
Do consultees agree? 
 
Answer:  Other 
 
Please see above. 
 
We provisionally propose that the limit should be set at 25% of the internal floor space (excluding 
common parts). 
Do consultees agree? 
 
Answer:  Other 
 
Please see above. 
 
Question 47: 
We provisionally propose to maintain an equivalent of the current requirement that, for a collective 
enfranchisement, there must be a minimum of two or more flats held by qualifying tenants in the 
premises to be acquired. 
Do consultees agree? 
 
Answer:  Yes 
 
 
Question 48: 
We provisionally propose to maintain an equivalent of the current requirement that, for a collective 
enfranchisement, at least two-thirds of the flats in the premises to be acquired must be let on long 
leases. 
Do consultees agree? 
 
Answer:  No 
 
This should be reduced to 50%. 
 



 
Question 49: 
We provisionally propose that the leaseholders of at least half of the total number of residential units 
in the premises to be acquired must participate in a collective freehold acquisition. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 50: 
We provisionally propose to remove the requirement that, in the case of a building containing only two 
residential units, both leaseholders must participate in a collective freehold acquisition claim. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 51: 
We provisionally propose to remove the current prohibition on leaseholders of three or more flats in a 
building being qualifying tenants for the purposes of a collective enfranchisement claim. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 52: 
We provisionally propose the continuation of the 25% limit on non-residential use in collective freehold 
acquisition claims. 
Do consultees agree? 
 
Answer:  Other 
 
Please expand on your answer 
 
This should include an additional element as to the terms of the non-residential leases e.g. if they are 
long leases with a high original premium then they should be allowed to participate and should not be 
included in the 25% calculation. 
 
Question 53: 
We provisionally propose the continuation of the exceptions from collective freehold acquisition claims 
for resident landlords and operational railway tracks. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 54: 
We provisionally propose that the qualifying criteria for the collective freehold acquisition of an estate 
ought to correspond to those for the collective freehold acquisition of a single building. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 55: 
We invite the views of consultees as to whether there should be an exception to the two-or-more flats 
requirement and the two-thirds condition in the case of buildings consisting of two residential units, so 
as to enable a “collective” freehold acquisition by the leaseholder of one unit where the other is 
retained by the landlord of the building. 
Please share your views below 
 
That would be helpful where the landlord might be absent.  There is a concern that it could result in 
'ping pong' enfranchisement applications. 
 



 
Question 56: 
We provisionally propose that the 25% limit on non-residential use should apply to two-unit buildings 
as it does to any other multi-unit building. Do consultees agree? 
 
Answer:  Yes 
 
Question 57: 
Do consultees think that the ability of a head lessee of a block of flats to acquire the freehold of that 
block individually is a significant problem with our proposed scheme, compared with the reality under 
the current law? 
 
Answer:  No 
 
Question 58: 
Do consultees consider it desirable to attempt to restrict the enfranchisement rights of commercial 
investors further than the current law does? 
 
Answer:  No 
 
Question 59: 
How and to what extent has the exercise of enfranchisement rights been slowed down, prevented, or 
made more costly by: 

1. the qualifying criteria based on financial limits (the low rent test and rateable values) under the 1967 
Act; 

2. the difficulty in categorising premises as either flats or houses; 
3. the uncertainty surrounding the definition of a “house” under the 1967 Act and the definition of a “self-

contained building” under the 1993 Act; 
4. the two-year ownership rule under the 1967 Act and (in respect of lease extensions) the 1993 Act; 

and 
5. the general complexity and inaccessibility of the qualifying criteria for enfranchisement rights? 

 
We have insufficient experience to be able to answer this question but would be willing to canvas 
members if it would assist. 
 
Question 60: 
We welcome evidence as to the likely effect of further restrictions on the ability of commercial 
leaseholders to enfranchise (whether at all, or at a higher premium than other leaseholders) on: 

1. the leasehold market; 
2. the wider housing market; and 
3. the economy more broadly. 

 
We have insufficient knowledge to be able to answer this question. 
 
Question 61: 
We provisionally propose: 

1. that shared ownership leaseholders should be entitled to a lease extension which is of the same 
length as that available to any other leaseholder; and 

2. that the terms of the lease extension must replicate any terms of the existing lease which relate to its 
shared ownership nature. 
Do consultees agree? 
 
Answer:  Yes 
 
We invite the views of consultees as to: 

1. the calculation of the premium payable by a shared ownership leaseholder for a lease extension; 
2. any issues of valuation and procedure which arise where the provider of the shared ownership lease 

is itself a leaseholder; and 



 
3. any other issues which may arise on the exercise of the right to a lease extension by a shared 

ownership leaseholder. 
 
As the rent on a shared ownership lease is set to cover the interest on the share not yet bought this 
would render any need for a premium unnecessary. 
 
Question 62: 
We invite the views of consultees as to whether the proposed requirements for a collective freehold 
acquisition claim that: 

1. two-thirds of the residential units in a building or on an estate must be let on long leases; and 
2. leaseholders of at least half of the residential units in the building or on the estate must participate in 

the claim; 
should be relaxed where a building or estate includes residential units let on shared ownership 
leases. 
 
There are issues around the payment of the rent on the outstanding share if the leaseholder has not 
staircased at the point at which the Freehold is collectively acquired.  There are also lender 
requirements based on the landlord of a shared ownership premises being a housing association. 
 
Further proposals would need to be set out as to how these issues would be dealt with for us to be 
able to comment fully. 
 
Question 63: 
We provisionally propose that: 

1. shared ownership leases should be required to comply with particular statutory criteria in order to be 
exempt from rights of freehold acquisition; and 

2. those criteria should be the same regardless of the type of landlord. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose that those statutory criteria should require that the shared ownership lease: 

1. entitles the leaseholder to acquire additional shares in the house at any time, up to a maximum of 
100%, in increments of 25% or less (save in the case of properties in designated protected areas, 
where a lower maximum entitlement should be permissible); 

2. provides that the price payable for such shares shall be proportionate to the market value of the 
property at the time of acquisition of the shares, and provide for a corresponding reduction in rent 
payable by the leaseholder; and 

3. entitles the leaseholder to require the landlord’s interest to be transferred to him or her, free of charge, 
at any time after he or she has acquired 100% of the shares in the property. 
Do consultees agree? We also invite the views of consultees as to any other criteria which they 
consider shared ownership leases should be required to satisfy in order to be exempt from rights of 
freehold acquisition. 
 
Answer:  Yes 
 
Question 64: 
We invite the views of consultees as to the treatment of long leases of National Trust properties within 
our new enfranchisement regime. Should National Trust property let on long residential leases: 

1. be excluded altogether from statutory enfranchisement rights; 
2. be subject to enfranchisement claims in the same way as any other property; or 
3. be subject to more limited enfranchisement rights than other property? 

It is likely that when gifted to National Trust the benefactor intended the property to belong to the 
National Trust for ever.  A right to enfranchisement would frustrate the purpose of the gift. 
A move to commonhold would be more appropriate where local rules could be set within the 
commonhold community statement to ensure that the use and enjoyment are in line with the objects 
of the National Trust. 
 



 
Question 65: 
We would like to hear from any consultees who have made lease extension or freehold acquisition 
claims against the Crown (whether pursuant to the Crown’s undertaking to Parliament or its voluntary 
policy). What has been your experience? Have you encountered any difficulties? 
 
We have no experience in this area. 
 
Question 66: 
We invite consultees’ views as to whether there should be a new exemption from enfranchisement 
rights for community land trusts and other forms of community-led housing. 
 
The purpose of the community land trusts would be frustrated by enfranchisement.  Commonhold with 
local rules which perpetuate the requirements of the CLT would be a better approach. 
 
Question 67: 
We invite consultees to share their experiences of the existing exemptions and qualifications to 
enfranchisement rights. We also invite consultees’ views as to whether these exemptions and 
qualifications should be retained in any new enfranchisement regime. 
 
We have no view. 
 
Question 68: 
If you have experience of the grant of lease extensions to shared ownership leaseholders (either 
under the 1993 Act or on a voluntary basis), please tell us about the terms on which these lease 
extensions have been granted. 
  
We have had no experience. 
 
Question 69: 
We welcome evidence as to how Government’s policy decision to give shared ownership 
leaseholders a statutory right to a lease extension would affect: 

1. the willingness of landlords and developers to offer shared ownership leases; and 
2. the market value of shared ownership leases. 

 
We cannot say. 
 
Question 70: 
We provisionally propose that a single procedure should apply to all enfranchisement rights. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 71: 
We provisionally propose that a single set of prescribed forms be introduced for bringing and 
responding to enfranchisement claims, namely an Information Notice, a Claim Notice and a Response 
Notice. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 72: 
Do consultees consider that a party who is giving an enfranchisement notice should be required to 
sign that notice? 
Answer:  Other 
 
Yes, and a digital or electronic signature should be considered sufficient, especially where there are 
multiple claimants. 
 



 
Do consultees consider that an enfranchisement notice should only be challengeable for validity if it 
has not been signed by or on behalf of the minimum number of leaseholders required to bring the 
claim? If not, what do consultees believe the minimum requirement should be for such a notice to 
remain valid? 
 
Answer:  Yes 
 
Do consultees consider that a Claim Notice should include a statement of truth confirming that 
specified checks (if required) have been carried out? 
 
Answer:  Other 
 
Without details of what these checks might be we cannot comment.  It seems unduly onerous out of 
context as each party would need to swear the statement in front of a Commissioner for Oaths. 
 
Question 73: 
We provisionally propose that: 

1. leaseholders be permitted to serve an Information Notice on their immediate landlord or a superior 
landlord requiring the recipient to provide the name and address of his or her landlord and any other 
superior landlord of whom he or she is aware; and 

2. the recipient of an Information Notice who fails to respond should be liable to pay any costs of 
leaseholders that are wasted as a result of the information not having been provided. 
Do consultees agree? 
 
Yes. 
 
Question 74: 
We provisionally propose that Claim Notices should include full details about leaseholders’ claims, 
and proof of the leaseholders’ title. 
Do consultees agree? 
 
Answer:  Yes 
 
We invite the views of consultees as to whether a single prescribed Claim Notice should apply to all 
enfranchisement claims, or whether separate forms should be provided for different enfranchisement 
claims. 
 
The same form should be used. 
 
Question 75: 
We provisionally propose that leaseholders seeking to bring a collective freehold acquisition claim 
should not be required to serve notices on other leaseholders inviting their participation in the 
proposed claim. 
Do consultees agree? 
Answer:  Other 
 
Participating leaseholders should be required to serve notice on all leaseholders at their address 
recorded at HM Land Registry and to post a notice in the entrance hallways to the affected buildings. 
 
The notice should contain contact details for the leaseholders seeking the claim and invite those 
wishing to participate to contact them within 28 days; however there should be no requirement to wait 
the 28 days to submit the Claim Notice so long as there are already sufficient qualifying leaseholders.  
It should be made possible for those leaseholders who wish to participate to be added at a later 
stage. 
 
Failure to correctly serve notice should be a matter for the leaseholders and not a criteria on which a 
landlord could reject a claim. 
 



 
Question 76: 
We provisionally propose that the service of a Claim Notice upon a competent landlord should not 
create a statutory contract between the leaseholders and the landlord. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 77: 
We provisionally propose that Response Notices should: 

1. state whether the leaseholder’s right to enfranchise is admitted or denied, and the basis for any such 
admission or denial; 

2. state whether the landlord accepts or rejects the leaseholder’s proposals, and set out the landlord’s 
own proposed terms; 

3. attach a draft contract, lease or transfer; 
4. contain an address within England and Wales at which the landlord can be served; and 
5. be accompanied by proof of the landlord’s title. 

Do consultees agree? 
 
Answer:  Yes 
 
Question 78: 
We provisionally propose that: 

1. leaseholders making an enfranchisement claim should serve their Claim Notice on their competent 
landlord (the first superior landlord who holds a sufficient interest in the premises to be able to grant 
the interest claimed); and 

2. in the case of joint owners of a single freehold, or in the case of a split freehold or other reversion, 
leaseholders will only be required to serve the Claim Notice on one landlord, and it will be for that 
landlord to serve copies of that notice on other landlords. 
Do consultees agree? 
 
Answer:  No 
 
Notice should be served upon all Landlords at their addresses registered at HM Land Registry by 
recorded post. 
 
Question 79: 
We provisionally propose that: 

1. Claim Notices sent by post or delivered by hand to competent landlords at specified categories of 
address (falling within Group A or B, as set out at paragraphs 11.69 and 11.70) should be deemed 
served; and 

2. where it is not possible to serve competent landlords in that way, leaseholders should be able to apply 
to the Tribunal for an order allowing them to proceed with their enfranchisement claim. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 80: 
We provisionally propose that: 

1. before serving a Claim Notice, leaseholders should be required to check their competent landlord’s 
address as shown at HM Land Registry; 

2. before serving a Claim Notice using Service Route B leaseholders should be required to: 
1. search the Probate Register; 
2. search the Insolvency Register; and 
3. (in the case of a company landlord) check its status at Companies House; 

3. if an individual landlord is dead, the designated address for service should be the address of any 
personal representatives at the address given in any grant of probate; 

4. if an individual landlord is insolvent, the designated address for service should be the address for his 
or her trustee in bankruptcy as shown on the Insolvency Service website; 



 
5. if a company landlord is insolvent, the designated address for service should be the address for its 

administrator, liquidator, or receiver as listed at Companies House; if no such person has been 
appointed, the Official Receiver should be served; 

6. before serving a Claim Notice using the No Service Route, leaseholders should place an 
advertisement in the London Gazette inviting owners of the premises to contact the leaseholders 
within 28 days; and 

7. where leaseholders know the identity of the landlord but do not have an address for him or her falling 
within Group A or B, they should carry out the checks referred to at (2) above, before placing an 
advertisement in the London Gazette. 
Do consultees agree? 
 
Answer:  Yes 
 
NB the current gov.uk online probate search requires a year of death which will be unknown to the 
leaseholders. 
Question 81: 
We provisionally propose that landlords who fail to serve a Response Notice within the prescribed 
period should no longer be required to transfer their freehold interest, or grant a lease extension, upon 
the terms set out in the Claim Notice. 
Do consultees agree? 
 
Answer:  No 
 

Question 82: 
We provisionally propose that: 

1. the competent landlord (rather than the leaseholder) should be responsible for serving copies of the 
Claim Notice upon intermediate leaseholders or third parties; and 

2. where the competent landlord fails to serve a copy of a notice on an intermediate landlord, the 
intermediate landlord should be able to bring a claim against the competent landlord for any losses 
arising. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 83: 
We invite the views of consultees as to: 

1. whether a landlord should be entitled to apply to the Tribunal for an order setting aside a 
determination of an enfranchisement claim that has been made in his or her absence; and 

2. if so, the criteria which the landlord should be required to satisfy before any such order can be made. 
 
This would have to be based on a sufficient reason why they had not been able to deal with the 
notice. 
 
Question 84: 
We provisionally propose that detailed conveyancing regulations need not generally be made in 
relation to enfranchisement claims. Do consultees agree? Notwithstanding the general proposition, 
are there particular stages of the conveyancing process, or particular types of claim, in relation to 
which conveyancing regulations would still need to be made? 
 
Answer:  No 
 
Question 85: 
We provisionally propose that: 

1. a landlord should serve a Response Notice no later than six weeks after the date on which the Claim 
Notice was sent by post or delivered by hand to the competent landlord; 

2. a landlord who has received a Claim Notice should serve any intermediate landlords and third parties 
to the existing lease within 14 days; and 



 
3. if a Response Notice has been served, either party should be entitled to apply to the Tribunal for a 

determination of the claim 21 days thereafter. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 86: 
We provisionally propose that: 

1. an enfranchisement claim should not be deemed to have been withdrawn because procedural time 
limits have been missed by the leaseholder; 

2. a landlord who has served a Response Notice should be able to apply to the Tribunal for an order 
striking out a Claim Notice if a procedural time limit has been missed by the leaseholder; 

3. in a collective freehold acquisition claim, other groups of leaseholders should also be able to apply to 
the Tribunal for an order striking out the Claim Notice if the leaseholders bringing that claim have 
missed a procedural time limit; and 

4. in either case (2) or case (3) above, the applicant for such an order should be required to give the 
leaseholder(s) bringing the claim 14 days’ written notice of the intended application. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 87: 
We provisionally propose that the benefit of a Claim Notice should be transferred automatically upon 
assignment of the leaseholder’s lease, save where the assignment expressly states that the benefit of 
the Claim Notice will not be transferred. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose that when a Claim Notice has been assigned, the landlord should continue 
to be able to serve documents on the assignor until he or she is given notice of the assignment of 
lease. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 88: 
We provisionally propose that a landlord who has been deemed served with a Claim Notice will be 
liable to pay the leaseholder’s wasted costs if the landlord disposes of his or her interest between the 
date on which the Claim Notice was deemed served and the point at which the notice appeared on 
the register of title or is entered as a land charge, provided that the leaseholder’s application to 
register was made not less than 14 days after the Claim Notice was posted or delivered by hand to 
the competent landlord. 
Do consultees agree? 
 
Answer:  Other 
 
The Leaseholders could be required to undertake an official search with priority at HM Land Registry 
prior to serving their Claim Notice which would reveal if there were any pending applications to 
change the register and also provide notice to anyone subsequently wishing to deal with the title prior 
to the registration of the notice. 
 
Question 89: 
We provisionally propose that, in the case of a lease extension claim, where the landlord’s interest is 
held subject to a mortgage: 

1. a landlord should be under an obligation to: 
1. inform his or her mortgagee of the grant of a lease extension not less than 21 days before completion; 
2. give his or her leaseholder written confirmation that such notice has been given; and 



 
2. the leaseholder should be required to pay the purchase money into court if: 
1. the landlord’s mortgagee requests; or 
2. the leaseholder has not received confirmation that the required notice has been given to the landlord’s 

mortgagee. 
 Do consultees agree 
 
Answer:  Yes 
 
Question 90: 
We provisionally propose that, in the case of a lease extension claim, where the leaseholder’s interest 
is held subject to a mortgage: 

1. the leaseholder should be under an obligation to give the lease extension to his or her mortgagee 
within one month of registration; and 

2. if the leaseholder does not do so, he or she will be liable for any losses that occur as a result. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose that, in the case of an individual freehold acquisition claim, where a 
leaseholder elects to merge his or her leasehold and freehold titles, a deed of substituted security will 
not be required if written notice has been given to the leaseholder’s mortgagee and no objection has 
been raised. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 91: 
We provisionally propose that where the consent of a third party to any grant or transfer is required: 

1. the grant or transfer may be registered without such consent being given; but 
2. the landlord should be required to inform the beneficiary of the transaction not less than 21 days 

before completion, and also within 14 days or completion; and 
3. if the landlord fails to inform the beneficiary as required, he or she will be liable for any losses that 

occur as a result. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 92: 
We provisionally propose the following. 

1. Any lease extension, leaseback or transfer executed as part of an enfranchisement claim must 
contain a statement recording that it was executed pursuant to the relevant statutory provisions. 

2. HM Land Registry should: 
1. include a note on the relevant registered title(s) of any interest granted or transferred (or in the case of 

an intermediate lease, surrendered and re-granted) as part of an enfranchisement claim that the 
interest had been executed pursuant to the relevant statutory provisions; 

2. in the case of a collective freehold acquisition, include a note of any period during which a further 
such claim cannot be made without the permission of the Tribunal. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 93: 
How and to what extent has the exercise of enfranchisement rights been slowed down, prevented or 
made more costly by: 

1. the existence of separate procedural regimes for different enfranchisement rights; 
2. the current rules on missing and uncooperative landlords; 
3. the time taken collecting up-to-date landlord contact details; 
4. the time it takes to prepare enfranchisement notices; 



 
5. the current law on the service and validity of notices; 
6. the consequences of a landlord’s failure to serve a counter-notice under the 1993 Act; and 
7. the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act? 

Where possible, please provide figures to support your response. 
 
The current regime makes the whole process long, costly and unwieldy.  Missing or insolvent 
landlords cause additional burden to leaseholders and the delays involved with a bona vacantia can 
cause the sale of a property in need of a lease extension or enfranchisement to fall through. 
 
To what extent would our proposals for a unified and consolidated enfranchisement procedure, with 
prescribed notices and forms, reduce: 

1. the duration and cost of the enfranchisement process; and 
2. the number of disputes arising under the enfranchisement regime? 

 
We do not have this information but could canvas our members if required. 
 
To what extent would our proposals for dealing with missing or uncooperative landlords speed up the 
enfranchisement process and reduce the costs typically incurred by leaseholders in these cases? 
 
We do not have this information but could canvas our members if required. 
 
Question 94: 
We provisionally propose that the current division of responsibility for the resolution of 
enfranchisement disputes and issues between the county court and the Tribunal should end. All such 
matters should be determined by the Tribunal. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 95: 
We invite the views of consultees as to whether it would be desirable for certain valuation-only 
disputes to be determined by a single valuation expert rather than by the Tribunal at a full hearing. If 
so, we invite consultees’ views as to: 

1. the types of case in which such an alternative track for dispute resolution would be appropriate (in 
particular, whether it should operate only in respect of low value claims, or wherever the difference 
between the parties’ positions is such that it would be disproportionate to proceed with a full hearing); 
and 

2. the rules that should govern its operation. 
Please share your views below 
 
A valuation expert will be on a tribunal panel in these cases and the tribunal judge would usually defer 
to the expertise in any event so this is a sensible cost and time saving proposition. 
 
Question 96: 
We welcome evidence as to the typical cost and duration of an enfranchisement dispute: 

1. in the county court; and 
2. in the Tribunal. 

 
We do not have this information and would defer to those that do. 
 
How and to what extent has the exercise of enfranchisement rights been slowed down, prevented or 
made more costly by: 

1. the threat of lengthy and potentially expensive litigation; and 
2. the fact that some disputes arising during an enfranchisement claim may need to be resolved by the 

Tribunal, whilst others fall to be determined by the court? 
 
We do not have this information and would defer to those that do. 
 



 
To what extent would our proposal that all enfranchisement disputes be dealt with in a single forum 
save landlords and leaseholders time and money? 
 
We do not have this information and would defer to those that do. 
 
Question 97: 
We welcome evidence as to the proportion of leases likely to be suitable for resolution by a single 
valuation expert. Do consultees consider that dealing with cases on this alternative track is likely to 
save landlords and leaseholders time and money? 
 
Answer:  Yes 
 
Question 98: 
We invite the views of consultees as to whether leaseholders should be required to make any 
contribution to their landlord’s non-litigation costs. 
 
Only where they have acted unreasonably or capriciously or have wilfully acted in a way that would 
incur additional cost to the landlord.  However, where the premium payable is less than the costs 
incurred it would be unfair if the balance was not made up by the leaseholders. 
 
Question 99: 
We invite the views of consultees as to how any contribution that is to be made by leaseholders to 
their landlord’s non-litigation costs should be calculated. Should the contribution be based on: 

1. fixed costs; 
2. capped costs; 
3. fixed costs subject to a cap on the total costs payable; 
4. the price paid for the interest in land acquired by the leaseholder; 
5. the landlord’s response to the Claim Notice, and/or whether the landlord succeeds in relation to any 

points raised in his or her Response Notice; 
6. fewer categories of recoverable costs than currently set out in the 1967 and 1993 Acts; 
7. the same categories of recoverable costs set out in the Acts, but with a reformed assessment 

procedure; or 
8. wider categories of recoverable costs than currently set out in the Acts? 

 
Fixed costs appropriate to the actions taken. 
 
We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted: 

1. such a regime should apply to collective freehold acquisition claims as well as individual 
enfranchisement claims; and 

2. if a fixed costs regime were to apply to collective freehold acquisition claims: 
1. what additional features might justify the recovery of additional sums; and 
2. whether landlords should be able to recover all their reasonably incurred costs in respect 

of those additional features (subject to assessment), or only further fixed sums. 
 
Landlords should only be able to recover costs where they have acted reasonably and have not 
wilfully acted in a way that would incur additional cost e.g. delays in responding or spurious relief 
claims. 
 
We provisionally propose that: 

1. no additional costs should be recoverable in the case of split freeholds or other reversions, or where 
there are intermediate landlords; and 

2. a small additional sum should be recoverable where a management company seeks advice in relation 
to an enfranchisement claim. 
Do consultees agree? 
 
Answer:  Yes 
 



 
Question 100: 
We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the Claim 
Notice is struck out, leaseholders should be liable to pay a percentage of the fixed non-litigation costs 
that would have been payable had the claim completed. 
Do consultees agree? 
 
Answer:  Yes 
 
We also provisionally propose that the percentage of the fixed non-litigation costs that should be 
payable in those circumstances should vary depending on the stage that the claim has reached. 
Do consultees agree? If so, what percentages should apply at particular stages of the claim? 
 
Answer:  Yes 
 
Question 101: 
We provisionally propose that a landlord should have a right to seek security for his or her non-
litigation costs. Do consultees agree? 
 
Answer:  Yes 
 
Question 102: 
We provisionally propose that a landlord should have a right to apply to the Tribunal for an order 
prohibiting named leaseholders from serving any further Claim Notice without the permission of the 
Tribunal. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 103: 
We provisionally propose that the existing limited powers of the Tribunal to order one party to pay the 
litigation costs of another party in an enfranchisement claim should apply to all disputes and issues 
that it is to decide (except in respect of orders made under the No Service Route, orders permitting a 
landlord to participate in a claim or to set aside a determination, and orders striking out a Claim 
Notice). 
 
Do consultees agree? If not, what types of disputes and/or issues should be excluded from such 
restrictions and why? What powers to make orders in respect of litigation costs should apply in such 
excluded cases? Should parties be able to agree that costs shifting will apply to all or part of a claim? 
 
Answer:  Yes 
 
Question 104: 
We provisionally propose that the scope of the Tribunal’s existing power to order one party to pay any 
of the litigation costs of another party should not be extended. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 105: 
We welcome evidence as to: 

1. the typical costs incurred by landlords in dealing with enfranchisement claims; and 
2. the proportion of those costs which can be recovered from leaseholders. 

 
We have no experience in this element of enfranchisement. 
 
To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs arising 
from the enfranchisement process have an impact on leaseholders’ willingness to bring or pursue 
enfranchisement claims? 



 
 
We do not have this information. 
 
Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 for 
reforming non-litigation costs would make leaseholders more willing to bring and pursue 
enfranchisement claims? 

Fixed costs Capped costs Fixed costs subject to a cap on the total costs payable

Relating the non-litigation costs to the price paid for the interest acquired by the leaseholder
Linking non-litigation costs to the landlord’s response to the claim and/or whether the landlord 

succeeds in relation to any points raised in the Response Notice Reducing the categories of 

recoverable costs Preserving the current categories while reforming assessment procedures
Retaining the same categories of recoverable costs as the current law but with a reformed 

assessment procedure Expanding the categories of recoverable non-litigation costs 
 
Anything which provides an element of certainty will improve the leaseholder’s ability to claim. 
 
 
What would be the impact on landlords of removing, or capping, their entitlement to recover their non-
litigation costs from leaseholders (other than the fact that they would have to meet those costs 
themselves)? 
 
It would reduce delays in response times and create a more efficient process as the landlords would 
seek to reduce the costs incurred. 
 
Question 106: 
How and to what extent do the different powers of the Tribunal and the county court to award litigation 
costs in enfranchisement disputes have an impact on the behaviour of both landlords and 
leaseholders with respect to such disputes? 
 
We have insufficient data to respond. 
 
Question 107: 
We invite the views of consultees as to: 

1. whether the section 9(1) valuation methodology should be retained indefinitely or temporarily, and if 
so for how long; or 

2. whether the section 9(1) valuation methodology should be replaced with a fixed proportion of a “term 
and reversion” valuation or another simplified methodology; and 

3. whether the test for whether section 9(1) (or a simplified methodology) applies should be determined: 
1. by reference to capital value; 
2. by reference to council tax banding; 
3. by reference to the location of the property; 
4. by reference to an amended version of the current test for leases granted after 1 April 1990 (in other 

words, calculating “R” under section 1(1)(a)(ii) of the 1967 Act); or 
5. by some other means. 

 
The premium calculation should be as follows:- 
 

1. the value of an equivalent freehold at the time of grant of the lease; less  
2. the premium paid for the lease; multiplied by 
3. the change in RPI between the date of the current lease and the application date; 

less 
4. the ground rent paid since the grant of the lease. 

 
 



 
Question 108: 
We invite the views of consultees as to: 

1. whether a separate, simplified valuation regime should be created for low value and/or straightforward 
enfranchisement claims; and 

2. how such low value and/or straightforward claims should be identified.  
 

1. Yes. 
2. These should be based on the unexpired term of the lease. 

 
Question 109: 
Do consultees consider it desirable to seek to treat commercial investors differently from owner-
occupier leaseholders in respect of the premium payable for the exercise of enfranchisement rights? 
 
Answer:  No 
 
If so: 

1. Do consultees consider that it might be possible to distinguish between such leaseholders: 
1. by reference to whether the leaseholder is exercising enfranchisement rights for the first time; 
2. by reference to whether the leaseholder is exercising enfranchisement rights in respect of his or her 

only or main home; or 
3. by some other means? 
2. How might the valuation methodology be varied so as to produce different premiums for different 

types of leaseholder? 
Question 110: 
We invite the views of consultees as to whether the treatment of ground rent reviews in any valuation 
methodology should be restricted in any of the ways set out at paragraphs 15.59 to 15.66. 
 
We would support a simple methodology which can be incorporated into an online calculator. 
 
Question 111: 
We invite the views of consultees as to whether capitalisation rates for enfranchisement valuations 
should be prescribed and, if so: 

1. how; 
2. by whom; 
3. how often; and 
4. in respect of what different types of interest. 

 
Yes, by the Treasury annually. 
 
Question 112: 
We invite the views of consultees as to whether deferment rates for enfranchisement valuations 
should be prescribed and, if so: 

1. how; 
2. by whom; 
3. how often; and 
4. in respect of which geographical areas. 

 
Yes, by the Treasury annually for all geographic areas. 
 
Question 113: 
We invite the views of consultees as to whether relativity or a no Act deduction should be prescribed 
for enfranchisement valuations and, if so: 

1. how; 
2. by whom; 
3. how often; 
4. in respect of which geographical areas; and 
5. whether the 80-year cut-off should be removed. 

 



 
These should no longer play a part in valuations, it is a construct solely to benefit landlords and one 
which is alienating leaseholds and will continue to create a ticking time bomb for leaseholders unless 
it is removed from valuations. 
 
Question 114: 
We invite the views of consultees as to whether the possible right to hold over at the end of a long 
lease should be disregarded on an enfranchisement valuation. 
 
It should be disregarded. 
 
Question 115: 
We invite the views of consultees as to whether a discount for leaseholder’s improvements on an 
enfranchisement valuation should be retained. 
 
It should be, it is unfair that a leaseholder has to pay a premium for their property, then has to pay 
ground rent and then has to pay a further premium to extend or enfranchise and that premium should 
not be increased because of their improvements to the property. 
 
Question 116: 
We invite the views of consultees as to whether it should be possible for leaseholders to elect to 
accept a restriction on development to prevent development value from being payable as part of an 
enfranchisement valuation. 
Please share your views below 
 
Development value is a fantasy under the current regime as the likelihood of all the leases reaching 
the requisite term at the same time is virtually impossible.  The leaseholder has already paid for the 
property many times over through the original premium and ground rents.  The landlord benefitted 
from the original development value and should not expect to receive a further payment for the 
potential should this ever come about. 
 
Question 117: 
We invite the views of consultees as to which, if any, of the valuation options we have discussed (set 
out at Options 2A to C in Chapter 15) are preferable and, so far as any preferred option contains a 
range of possible reforms, which of those reforms should be adopted. 

2A: term and reversion without prescription of rates 2A: term and reversion with prescription of 

rates 2B: term and reversion, plus marriage and hope value without prescription of rates 2B: 

term and reversion, plus marriage and hope value with prescription of rates 2C: term and 
reversion, plus marriage and hope value, plus additional value 
Question 118: 
We invite the views of consultees as to the desirability of an online calculator for enfranchisement 
valuations and the types of claim for which it could be appropriate. 
 
An online calculator would be extremely helpful to the consumer for all claims. 
 
 
Question 119: 
How and to what extent has the current methodology for calculating premiums payable on 
enfranchisement slowed down, prevented or made more costly the exercise of enfranchisement 
rights? 
 
From the outside it would appear that over the years more and more sophisticated valuation models 
have been applied, many of which have no place in residential long leases but have been passed 
around the valuation industry once they have been accepted by a leaseholder.  The reason for this is 
professional negligence claims in that that once it has been accepted as the norm it would risk a claim 
if not including the additional add on in future valuations and put their professional indemnity policy at 
risk. 



 
 
A lease extension or enfranchisement is a distressed purchase with a lay leaseholder with a low 
bargain position at one end and a sophisticated professional Freeholder blocking the way to a sale or 
remortgage until the deal is done.   
 
The costs and delays have got out of control and history shows that this is cyclical and requires 
Government control to bring the bargaining positions back into balance. 
 
Question 120: 
We have set out the following options for the reform of valuation: 

1. the adoption of a simple formula; and 
2. options based on current valuation methodology, involving different combinations of current valuation 

components and/or the prescription of certain rates. 
To what extent would each of these options reduce the duration and cost of the enfranchisement 
process, and the number of disputes arising? 
 
Common sense dictates that these would have a positive impact on duration, cost and disputes. 
 
Question 121: 
We welcome evidence as to the likely impact of the possible valuation methodologies set out in 
Chapter 15 on different sectors of the economy – in particular, the institutional investment sector, the 
charitable sector and the leasehold market (for both owner-occupiers and buy-to-let leaseholders). 
 
We do not have this information. 
 
Question 122: 
We welcome evidence as to: 

1. the proportion of existing leases which are currently eligible for section 9 (1) valuations; and 
2. the likely impact on landlords and leaseholders of (a) retaining the section 9(1) valuation methodology 

for a limited period, or (b) replacing it with a simplified valuation methodology. 
 
We do not have this information. 
 
Question 123: 
We welcome evidence as to the likely impact on the leasehold market (and wider housing market) of 
differentiating between classes of enfranchising leaseholder (for example, those who occupy the 
property as a residence and those who do not) in respect of the premium payable. 
 
We do not have this information. 
 
Question 124: 
We welcome evidence as to the costs, benefits and practicalities of constituting and maintaining a 
body whose function is to prescribe certain rates for a reformed valuation methodology. 
 
We do not have this information. 
 
Question 125: 
We welcome evidence as to the costs, benefits and practicalities of setting up and maintaining an 
online valuation calculator. 
 
We do not have this information. 
 
Question 126: 
We provisionally propose creating a statutory duty on the landlord who has conduct of an 
enfranchisement claim to act with reasonable care and skill, and to act in good faith, in respect of the 
interests of other landlords. 
Do consultees agree? 
 



 
Answer:  Yes 
 
Question 127: 
We invite the views of consultees as to whether an intermediate lease created as part of a collective 
freehold acquisition claim should be acquired by a nominee purchaser on any subsequent collective 
freehold acquisition of the premises. 
 
The proposals for later participation and the restriction on successive collective freehold acquisitions 
should render this unnecessary. 
 
Question 128: 
We provisionally propose that, where the leaseholder of a flat also holds an intermediate lease in 
respect of that flat, the intermediate lease of that flat should not be acquired on any collective freehold 
acquisition of the premises. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 129: 
We provisionally propose that, in a collective freehold acquisition claim, where there is an 
intermediate lease of the whole building, but not all the flats within the building are let on long sub-
leases (so the intermediate leaseholder would be treated as the qualifying tenant of some of the flats), 
either: 

1. the whole of the intermediate lease should not be acquired; or 
2. the whole of the intermediate lease should be acquired, but there should be a leaseback to the 

intermediate leaseholder of flats of which he or she would be the qualifying tenant? 
Do consultees agree with either of these alternative proposals? If so, which approach is preferred and 
why? 
 
We prefer option two as it creates more certainty for the ongoing management arrangements. 
 
Question 130: 
We provisionally propose that, as part of any collective freehold acquisition claim: 

1. leases containing common parts together with other property should continue to be capable of being 
acquired by the nominee purchaser where it is reasonably necessary for the proper management or 
maintenance of those common parts; and 

2. the Tribunal should have power to sever a lease containing common parts together with other 
property, or to introduce new or varied easements to ensure proper management or maintenance of 
those common parts, as an alternative to ordering that the whole of the lease be acquired by the 
nominee purchaser. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 131: 
We provisionally propose that a lease of common parts granted for development purposes should not 
be acquired by a nominee purchaser on a collective freehold acquisition claim unless: 

1. the severance of any part of that lease; and/or 
2. the introduction of new, or the variation of existing, easements; 

would both permit the proper management of any common parts, and substantially preserve the 
intended development. 
Do consultees agree? 
 
Answer:  Yes 
 



 
Question 132: 
We provisionally propose that leaseholders holding sub-leases granted out of leases that had 
previously been extended under the existing or any future statutory enfranchisement regime should 
be entitled to bring, or participate in, an enfranchisement claim. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 133: 
We provisionally propose that the separate designations of “Minor Superior Tenancy” and “Minor 
Intermediate Leasehold Interest” and the formulae relating to them should be removed. Those 
interests which currently fall within the existing definitions would then be valued on the same basis as 
all other intermediate leases. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 134: 
We provisionally propose that, on any individual lease extension claim, the rent payable by an 
intermediate landlord should be commuted on a pro rata basis. Primarily this approach would avoid 
creating a negative value in an intermediate lease, which the leaseholders could use to their 
advantage in the way that was done in the case of Alice Ellen Cooper-Dean Charitable Foundation 
Trustees v Greensleeves Owners Limited. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 135: 
We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new statutory 
duty requiring them to act with reasonable care and skill, and in good faith, in respect of the interests 
of other landlords. 
 
We do not have the data to answer this. 
 
Question 136: 
Additional points:- 
 

1. 1967 Act schedule 1 clause 4 entitles a freeholder to sign documents on behalf of a 
difficult/unhelpful Head Lessor. Some law firms are reluctant to use this provision due 
to the “vague” wording. This would be a good time to clarify and strengthen this 
power. 

2. There should be a cap on freeholders’ survey and other fees, not just the non-
litigation costs. 
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Response of Damian Greenish to Law Commission Consultation Paper CP238 
 

Leasehold Home Ownership: buying your freehold or extending your lease 
 

 
I have been a solicitor for 40 years. Until my retirement as a partner in 2016, I was Senior Partner and then 
Chairman of the specialist property firm of Pemberton Greenish LLP. I now have my own consultancy. 
Throughout my career, I have taken a close interest in the subject of leasehold reform, advising both landlords 
and tenants on all aspects of residential leasehold law, with particular interest in enfranchisement. I have been 
involved in many of the landmark leasehold reform cases in the Supreme Court, House of Lords, Court of Appeal, 
High Court and the valuation tribunals. I have been the joint editor of Hague on Leasehold Enfranchisement since 
1998. I am a speaker at and act as a regular chairman of the leading conferences and seminars in this specialised 
sector of the law.  
I am Chairman of the Trustees of the Sloane Stanley Estate (a mixed use Estate in west Chelsea, London); a Vice-
President (and former Chairman of the Council) of the Chelsea Society; a member of The Law Society; a member 
of the British Property Federation’s Residential Property Management Committee and Honourary President of 
the Association of Leasehold Enfranchisment Practitioners (ALEP).  
 
The views that I express in this paper are entirely my own and do not necessary reflect the views of any of the 
organisations mentioned above.  
 
 
 
I am replying as an individual and the personal information you request is: 
 
Name:   Damian Greenish 
Organisation:  Damian Greenish Consultancy 
Address:   
Email:    
Telephone:   

 
 
Date: 20th December 2018 
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Leasehold home ownership: buying your freehold or extending your lease 

Chapter 4: the right to a lease extension 

 

1. Ch 4 sets out the Law Commission’s proposals for the right to a lease extension. 

 

2. The basis of the proposal is that a leaseholder of a Residential Unit (for which see Ch 8) will 

have the right to a lease extension to be granted for a “long” term (see below) at a peppercorn 

rent. This right will apply to both flats and houses. The proposal to have a right to a lease 

extension on a house is inconsistent with the government’s policy to outlaw the sale of houses 

by use of a lease. 

 

3. The length of the term is an issue on which views are sought; 125, 250 and 999 years have all 

been suggested. It is accepted that any lease term will need to contain development breaks 

on the basis that most modern buildings will not last 100 years, let alone 999. It might be said 

that the lease of a “house” creates less problems because it is the lessee who is likely to want 

to develop it, rather than the freeholder. However, this may not sit so comfortably within a 

regime that does not otherwise draw a distinction between houses and flats. 

 

4. Another issue is whether a leaseholder should be able to: 

a. Claim an extended lease without disturbing the ground rent, or 

b. Buy out the ground rent without extending the term 

The Law Commission is not enthusiastic about adding such complications although it would 

offer consumer choice. 

 

5. It is also proposed that the leaseholder should be entitled to have a lease extension of the 

whole of the premises included in the lease. This proposal may not have been fully thought 

through. It suggests that if the leaseholder has a lease of a factory which includes a self-

contained flat, then his new lease should include not only the flat but also the factory. In 

addition, this suggestion is not consistent with the analysis of qualifying criteria in Ch 8. 

 

6. There are a number of options considered in relation to the terms of the new lease. 

a. Adoption of one or more standard or model leases for use in most or all cases. Part of the 

problem here is that flats and houses tend to have very different leasehold structures. 

b. Adoption of wider powers to modify or amend existing terms 



3 
   3527526_1 

c. Retain existing powers (both the 1967 Act and the 1993 Act have broadly similar 

provisions) to modify or amend existing terms 

d. Limit the powers to modify or amend existing terms. The starting point would be the 

existing terms but modifications could be incorporated if: 

i. Both parties agreed or 

ii. The proposed alteration comes from a prescribed list of model clauses. The idea is 

that such a list would largely contain non-contentious clauses to reflect “modern 

conveyancing or best practice”. 

e. Remove any power to depart from the existing terms. 

 

7. The provisional choice of the Law Commission is the option in paragraph 6d. They have 

identified some model clause which might be included in a list: 

a. A mutual enforceability covenant 

b. Covenants on a landlord to enforce third-party management covenants and/or to perform 

them if the third-party manager fails to do so 

c. An insurance covenant that is CML compliant 

There may be other statutory interventions (e.g. Unfair Contract Terms Act; Landlord and 

Tenant (Covenants) Act) which require (or simply justify arguments over) changes. 

 

8. It is also proposed that there will not be a full new lease; there will be a short form of lease 

(in what is likely to be a standard prescribed template) which will incorporate the terms of the 

existing lease and set out any relevant changes in a schedule. 

 

9. It is acknowledged that there are other issues that need to be considered; one of which is the 

role (if any) of a third-party management company in any extended lease. Other issues not 

considered are: 

a. Property comprised in the lease which has nothing to do with the flat (see above) 

b. Alterations to the property since it was demised 

c. A new lease derived from two separate leases 

d. Collateral agreements 

e. Options and rights of pre-emption 

 

10. In respect of Aggio-style leases (an extended lease of a single lease being derived from a 

headlease of multiple flats), whether it would be possible (or desirable) to adopt a standard 
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for model lease is a questions raised by the Law Commission. It is difficult to think how this 

would work, particularly in the case of a block where there might be complex service charge 

provisions. Also, Aggio-style leases would presumably also apply in the case of a house where 

there would be very different considerations. One possibility might be to adopt a scheme 

where the freeholder grants an underlease of the flat (or “Residential Unit”) thereby keeping 

the headlease intact. 

 

11. The Law Commission also considers whether there should be restrictions on the grant of lease 

extensions outside the statutory scheme. This arises from a concern that some leaseholders 

are pressured into accepting a voluntary lease extension (rather than a statutory one) on less 

favourable terms. There are a number of options considered here: 

a. A complete prohibition on lease extensions otherwise than in accordance with the 

statutory scheme. 

b. Voluntary lease extensions permitted only on terms that are less favourable than the 

statutory scheme 

c. Voluntary lease extensions permitted only on terms that fall within the statutory scheme 

d. Voluntary lease extensions permitted but subject to a warning notice about risks and 

rights 

 

12. Finally, it is presently possible (under both the 1967 Act and the 1993 Act) to enter into a lease 

which (with the benefit of a court order) excludes the exercise of enfranchisement rights by 

the leaseholder.  The Law Commission seeks views on whether that provision should be 

continued. 
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Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Consultation Question 2. 

17.2  We provisionally propose that leaseholders of both houses and flats should be entitled, as 

often as they so wish (and on payment of a premium), to obtain a new, extended lease at a 

nominal ground rent.  

Do consultees agree? 

Yes 

 

17.3  We invite the views of consultees as to: 

(1)  the appropriate length of such a lease extension; and 

In light of the fact that the present regime provides for an additional 90 years from the term 

date of the existing lease, it would make sense to offer a multiple of 90 in order to coincide 

any break or termination dates with existing extended leases. Provided that there are 

suitable opportunities to break the lease (see below), then there is no reason not to grant a 

term for (say) 900 years.  

 

There is an issue with “houses” which tend to operate on a slightly different basis. Generally, 

a lease of a house will be on full repairing and insuring (FRI) terms whereas a flat (being part 

of a communal building) will only be so through the mechanism of a service charge. It is 

likely to be the case therefore that a landlord will not have an interest in redeveloping a 

house (notwithstanding both the rights of redevelopment given under section 17 of the 

1967 Act and, to a limited class of landlord, under sections 28 and 29 of the 1967 Act) 

because the leaseholder should be able to do that himself under the terms of his lease. 

Within PCL, it is rare for the leaseholder of a house to have the right to take a new lease; 

generally, the qualification conditions are not met. In consequence the issue of the exercise 

of a right to break an extended lease under the 1967 Act rarely, if ever, arises. In any event, 

it is difficult to see why the leaseholder of a house would choose a lease extension over a 

freehold acquisition. The lease extension option for “houses” is also conflicted with the 

government’s stated policy to ban the use of leasehold for houses, including the renewal of 

such leases. 

 

(2)  the points at which the landlord should be entitled to terminate the lease 
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 (paying appropriate compensation to the leaseholder) for the purposes of 

 redevelopment. 

There are two different circumstances to be considered here. The first is redevelopment on 

grounds that are similar to those presently contained in section 61 of the 1993 Act. The 

second is rebuilding or renewing a building that has become obsolete and is not capable of 

being repaired. The latter will become a more significant problem, the longer the term of the 

lease, particularly if break dates within a building are not consistent.   

 

The first circumstance could follow the lines of section 61 so as to be consistent with the 

provisions of lease extensions granted under the 1993 Act.  

 

The second might be more radical. If at any time during the term, the landlord could show 

that the building in which the unit is situated is obsolete and/or not reasonably capable of 

repair and maintenance, then the court (or Tribunal) would have power to bring the leases 

to an end to enable the landlord to rebuild. Although it would be an attractive proposition to 

be able to offer the leaseholders a first option to acquire a lease on any new units within the 

new building, that is likely to be fraught with complexities and difficulties, not least because 

it presupposes that the new building will comprise new units which are comparable in 

number, size etc to the existing units.  

 

As hinted above, one of the difficulties with these proposals is that they fit well into a flats 

scheme (where the landlord is liable to repair and maintain the building and the individual 

leaseholder is not in a position to redevelop or rebuild) but are not really applicable to a 

house where it is the leaseholder who repairs and maintains the building and is able to 

redevelop and rebuild himself.  

 

This difference between the leasehold structure of houses and flats raises difficulties in 

other areas if (as is proposed) a “residential unit” will not distinguish between them. The 

question will be whether those distinctions are of sufficient weight to undermine the 

principle of the all-embracing “residential unit” 

 

In both cases, the leaseholder must receive appropriate compensation if his lease is 

terminated on either ground. It would be as well to review the basis of compensation under 
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Schedule 14 of the 1993 Act (which appears to be based on Schedule 2 to the 1967 Act) to 

decide whether it is fit for purpose in both circumstances. 

Paragraph 4.40 

Consultation Question 3. 

17.4  We invite the views of consultees as to whether the right to a lease extension should in all 

cases be a right to an extended term at a nominal ground rent, or whether leaseholders 

should also have the choice: 

 (1)  only to extend the lease (without changing the ground rent); or 

(2)  only to extinguish the ground rent (without extending the lease). 

There are reasonably compelling arguments in favour of offering this choice to consumers, 

particularly the option to extinguish the ground rent without extending the lease. This could be an 

attractive option for those leaseholders who have a lease for a term of sufficient length not to be 

concerned to extend it but are subject to a ground rent which they would wish to buy out. Similarly, 

there may be those leaseholders with a shorter term who are content to pay for the extension but 

are equally happy to continue to pay the rent under the existing lease for the residue of the existing 

term. The concerns expressed can be answered.  

 

The suggestion of a “two-stage” enfranchisement – stage 1 to extend and stage 2 to buy out the rent 

(or vice versa) – is not in itself a problem and may been seen by many leaseholders as a benefit, to 

enable the purchase of the new lease to be staggered and the cost of it to be spread out. 

 

To compare this option to the inconsistencies between the 1967 Act leases extension rights and 

those in the 1993 Act is not really fair; they are totally different. Giving the choice between buying 

out the rent and extending the term simply allows a two-stage extension and brings benefit and 

choice to the leaseholder. 

 

The “general imbalance” argument is there but it can be employed in any aspect of the landlord and 

tenant field. 

 

Where there might be complications is as regards the valuation, although the extent of those 

complications will be influenced by which of the valuation options (if any) being put forward in 

Chapter 15 is eventually adopted. However, if the existing valuation methodology is retained 

(including marriage value with or without  a cut-off at 80 years) then careful thought will need to be 
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given as to how best to ensure that the landlord retains his right to marriage value in the event of a 

two-stage claim. 

Paragraph 4.46 

 

Consultation Question 4. 

17.5  We provisionally propose that: 

(1)  a leaseholder claiming a lease extension should be entitled to a lease extension of 

the whole of the premises let under his or her existing lease, whether or not the 

entirety of the premises falls within the curtilage of the building; 

No. There can be no justification for allowing a leaseholder to include within the extended 

lease land which has nothing to do with the residential unit. If you take the example of a 

single lease of a shop and flat above, each being a unit, then the leaseholder would be 

entitled to an extended lease of the flat and, according to this proposal, would be able to 

include the shop in the new extended lease simply because it comprises land in the existing 

lease. A more extreme example would be a building comprising offices but with a self-

contained flat on the top floor; is the suggestion that in consequence of a claim for an 

extended lease of the flat, the leaseholder would be entitled to include the offices in the 

new lease? Another example would be an Aggio lease. Also, if a flat lease contains a garage 

that is sublet for the full term, why should the leaseholder be entitled to include that garage 

in his extended lease when he has in effect sold it away? There are very many similar 

examples. In order to include in the new lease land outside the confines of the residential 

unit, there must be some ancillary connection between that land and the unit, as is the case 

now under both the 1967 Act and the 1993 Act. Of course, the present tests under section 

2(3) of the 1967 Act and sections 1(3) and 62 of the 1993 Act are not the same; however, the 

principles are similar and will need to be adopted within the new regime.  

 

There is also a disconnect between the extent of the land to be included in a lease extension 

claim (which, it is proposed, should simply be all the land that is included in the lease, 

regardless of its nature and extent) and the land to be included in an individual freehold 

claim (see Ch 5) which goes beyond that, to include all parts of the building in which the 

residential unit is situated, whether or not those parts are included in the lease. If we take 

the example of a building comprising a single unit (which is a residential unit) – most likely a 

house – then, if the lease comprises the whole building, the leaseholder will have a right to 

an extended lease or to the freehold of the whole building but if the lease comprises only 
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the residential unit, he will have a right to a lease extension of that residential unit or the 

freehold of the whole building in which is situated. That outcome may be anticipated and 

accepted but it is perhaps unexpected.  

 

The problem arises from the proposition that, having established the right to a new lease by 

having a lease of a residential unit, that right is effectively extended to all the land included 

in the lease, regardless of its nature and extent. That cannot be right. 

 

(2) landlords should be able to propose that other land be included within a lease 

extension, and that there should be no time limit within which that proposal can be 

made; and 

Again, a slightly odd proposal, given that the intention of the new procedure (Chapter 11) is 

that the parties should be setting out their respective positions at the earliest opportunity. 

Furthermore, the inclusion (or exclusion) of “other land” may have an impact on the 

valuation so it is difficult to see why a landlord should not be required to state his position in 

the Response Notice. This is a fairly obscure circumstance arising under section 2(4) of the 

1967 Act (so presently its application is confined to houses only, not flats) and it requires in 

effect that there has been an assignment of part of the land (not being part of the house and 

premises) comprised in the tenancy. That must be a relatively rare occurrence so is it 

necessary to keep it at all under the new regime?  

 

(3) there should be no power for landlords to argue that parts of the premises let under 

a leaseholder’s existing lease should be excluded from a lease extension. 

Do consultees agree? 

Yes, and in any event it is difficult to understand how it would apply at all under the new 

regime. It only ever applied to houses and its application is dependent on the materiality test 

in section 2(2) of the 1967 Act. If there is an over- or under-hang which is not material (so 

that it forms part of the house) then the landlord can seek to exclude that over- or under-

hang. Since there will no longer be any materiality test, for determining what is either a 

building or a unit, this no longer has any application. There is nothing for the landlord to 

exclude. 

Paragraph 4.52 
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Consultation Question 5. 

17.6  We provisionally propose that a lease extension should automatically: 

(1)  be subject to any mortgage that is secured over the existing lease, and 

(2)  bind the landlord’s mortgagee. 

Do consultees agree? 

Yes. 

Paragraph 4.54 

 

Consultation Question 6. 

17.7  We provisionally propose that (except in the case of Aggio-style leases and cases where the 

common parts of a building are owned and managed by a third party) the terms of a lease 

extension (other than the length of the term and the ground rent) should be identical to the 

terms of the existing lease, save where either party has elected to include terms drawn from 

a prescribed list of non-contentious modernisations.  

Do consultees agree? 

This is not an easy question because there are compelling arguments going both ways. There are 

good arguments in favour of flexibility on lease terms, not least of which are that many leases 

(particularly of flats) are poorly drafted. This is particularly so in relation to leases dating back to the 

1970s and earlier. Extending the lease gives an ideal opportunity to update a lease and to grant it on 

modern terms. Also, there may be clauses within a lease (for example, absolute prohibitions on 

alterations, subletting etc.) which a tenant might wish to change (e.g. by introducing qualifications). 

There may be good reason to standardise lease terms within a block to provide ease and greater 

clarity of management. There may simply have been changes of circumstances since the lease was 

originally granted which require the lease terms to be changed. Overall, there may good and 

compelling reasons to depart from the existing lease terms for the benefit of both parties and it may 

be thought unfortunate that the legislation does not generally permit this to occur when an occasion 

to do this arises.  

 

Against that, there is the argument that certain landlords can use the opportunity for allowing 

flexibility in lease terms to bully a leaseholder into accepting something that is not to his best 

advantage. It is also said (and the Law Commission agrees) that a new lease claim is not the right 

forum for making changes to the lease. There is certainly some force in the first point (although in 

the sophisticated markets such as PCL that can work both ways). However, the second point is less 

compelling; it is obliging the parties to accept a lease on terms that might be “… otiose or obsolete 
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…… or which leaseholders consider to be unduly onerous…” or otherwise objectionable. The parties 

must forgo the opportunity to improve the lease terms (even when they both wish to do so) and are 

forced to accept terms that neither of them want. It is pointed out that there are other avenues 

available for leaseholders to vary leases (for example, Part IV of the Landlord & Tenant Act 1987) but 

that is to be ignored on any claim for a new lease and must be the subject of a separate application.  

 

The starting point for parties should be the terms of the existing lease but the parties should be free 

to agree any changes.  

 

There is no question on the provisional proposal (in paragraph 4.87) that the new lease should take 

the form of a “standard template lease” by reference to the old lease. Two points to remember on 

this. First, it will be necessary to retain the old lease so that the parties are aware of its terms. 

Secondly, the new lease will need to contain a Land Registry compliant plan. 

 

17.8 We invite the views of consultees as to the terms that should be included within such a 

prescribed list. 

The list proposed is not very long and appears to be confined (generally) to issues in flat leases. The 

principles behind the current regime are not criticised; it is the uncertainty of outcome because of 

poor drafting and the general imbalance of the bargaining position of the parties. Since both 

landlords and leaseholders see the benefits of being able to modify lease terms on the occasion of a 

lease extension claim, would it not be better to improve the drafting of the legislation and the power 

of tribunals to embrace that? Careful thought needs to be given to the categories of permitted (or 

required) changes set out in section 57 of the 1993 Act (particularly sub-section (1)). Also, recitals 

may well need changing. There may be references to a headlease which no longer exists. A house 

may still be held on the terms of its original building lease. There are many areas where it makes 

sense for the parties to agree changes 

 

17.9  Do consultees consider that it would be appropriate to adopt a standard or model  

 lease for Aggio-style leases? Alternatively, would it be appropriate to use a standard or 

model lease as a starting point in such cases? 

In principle, this proposal has much to recommend it but it is difficult to see how it could be made to 

work in practice. For a start, there are fundamental differences between a house lease and a flat 

lease. The former generally includes the whole of the building on FRI terms whilst the latter 

generally comprises only part of a building, excludes structural elements and places management 
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obligations on the landlord who then recovers the costs incurred through a service charge. There 

would therefore need to be different model forms for houses and flats although there would no 

longer be a definition of either. Furthermore, the terms of leases are so fact dependent, it is difficult 

to see how a model form could really help.   

Paragraph 4.91 

Consultation Question 7. 

17.10  Do consultees consider that the ability of parties to enter into a lease extension outside the 

1967 and 1993 Acts creates significant problems in practice? 

No, or least certainly not within the sophisticated markets of PCL 

 

17.11  What steps, if any, do consultees consider could be taken to control or limit the use or 

impact of parties entering into a lease extension outside of a new statutory enfranchisement 

regime? 

One of the benefits of the leasehold system is that it offers considerable flexibility and choice for the 

benefit of the consumer. There are leaseholders (particularly within the sophisticated markets of 

PCL) who do not wish to acquire (or cannot afford to acquire) an extended lease for an additional 90 

years. There are those who wish, for example, to acquire a shorter term or who are prepared to 

accept payment of a higher ground rent in exchange for a lower premium. The leasehold system 

permits such choice and flexibility and there are consumers who would be prevented from enjoying 

the benefits of enjoying that flexibility and choice if there were to be a ban on voluntary lease 

extensions. 

 

It is however accepted that there are landlords who abuse the system by persuading leaseholders 

who have rights and wish to exercise them, to take a new lease on a voluntary basis which is less 

favourable than the statutory terms. It follows that there are good grounds for supporting the 

suggestion that a voluntary lease extension should contain a warning notice. In addition, it would be 

possible to extend the “contracting out” provisions in both the 1967 Act and the 1993 Act (simplified 

by giving jurisdiction to the Tribunal rather than the court) to any lease not granted under the 

statutory regime. That would generally discourage unjustified voluntary lease extensions whilst 

providing a route to allow those leaseholders who genuinely want a lease outside the statutory 

regime to have that choice. 

Paragraph 4.98 
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Consultation Question 8. 

17.12  We invite consultees to tell us about their experiences in practice of the statutory provisions 

under the 1967 and 1993 Acts which enable a landlord and leaseholder, with court approval, 

to enter into a lease extension under which the leaseholder is precluded from exercising 

further enfranchisement rights in the future. 

It is used by the London Estates in circumstances where they have a particular desire to retain their 

interest in a building that forms part of that Estate. It can also be used in circumstances where a 

leaseholder has indicated that he/she is willing to give up statutory rights in exchange for favourable 

lease terms. In such circumstances, both parties are professionally advised and are fully aware of 

what they are doing. 

 

17.13  Do consultees consider that similar provision should be made under any new 

enfranchisement regime? 

Yes 

Paragraph 4.101 

Consultation Question 9. 

17.14  To what extent would our proposed uniform right to a lease extension at a nominal ground 

rent, for both houses and flats, increase the likelihood of leaseholders seeking lease 

extensions under (future) enfranchisement legislation? 

It is hard to see why the uniform right in itself will make very much difference. It tends to be the 

market more than the nature of the right that drives leaseholders to seek a lease extension. It is not 

obvious why the leaseholder of a “house” would want a lease extension if he has the individual right 

to acquire the freehold. Indeed, for the reasons explored above, the two rights are not directly 

comparable in any event. There may be other proposals within the consultation paper which will 

encourage claims but this particular Chapter is not one of them 

Paragraph 4.103 

Consultation Question 10. 

17.15  We welcome evidence as to whether, and if so, how, an increase in the length of a statutory 

lease extension would affect: 

(1)  the leasehold market; and 

(2)  the mortgageability of leases. 

I am not in a position to offer any evidence. However, it is difficult to see why extending a lease by 

say 250 years as opposed to by 90 years would have much impact on the market or why the 

mortgageability of such a lease would be affected at all. 
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Paragraph 4.104 

Consultation Question 11. 

17.16  We have asked whether leaseholders should have the option of: 

(1)  extending their leases without changing the ground rent; or 

(2)  extinguishing their ground rent without extending the term of the lease. 

We welcome evidence as to the likely uptake of these options by leaseholders. 

Again, I am not in a position to provide evidence. However, I would have thought that the ability to 

extinguish a ground rent without having necessarily to extend the term would be attractive for those 

leaseholders who already have a long term. See Q.3 

Paragraph 4.105 

Consultation Question 12. 

17.17  To what extent does the current ability of parties negotiating a lease extension to include 

such terms as they may agree in the lease extension? 

(1)  increase the duration and cost of the enfranchisement process; 

It depends whether parties simply agree or whether a dispute arises which must be 

resolved. In the latter case, duration will be extended and costs increased 

(2)  increase the potential for disputes; and 

Inevitably 

(3) lead to the imposition of onerous or undesirable terms upon leaseholders under the 

lease extension, resulting in additional future costs to leaseholders? 

Depends what you mean by “onerous”. Certainly within the London Estates, the addition of 

new terms is intended to modify and improve what may be an old and outdated form of 

lease with something that is more modern and effective for both parties. That is seen as 

being for the benefit of both parties; the motive is certainly not to impose additional costs 

on the leaseholder of the future. 

 

17.18  To what extent would restricting parties’ ability to introduce new terms into a lease 

extension to terms which are drawn from a prescribed list: 

(1)  reduce the time and cost involved in acquiring a lease extension; 

(2)  reduce the potential for disputes; and 

(3)  reduce future costs to leaseholders arising from the terms of the lease extension? 

Inevitably it would achieve all those things if the list was prescriptive and neither party could 

object to the inclusion of a term taken from the list. But that rather begs the question: 

should the opportunity to update and improve what may well an outdated (and in some 
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cases defective) lease be sacrificed on the altar of time and cost? Remember, it works both 

ways; a leaseholder who has a lease with an absolute prohibition on underletting may want 

to qualify that prohibition and the landlord may be happy to accommodate that. That would 

not be allowed under the new regime. 

 

Incidentally, it is not clear what would be the consequences of including within a new lease 

an unauthorised or non-permitted term. Would the lease be void (unfortunate for the 

leaseholder) or would the term simply be unenforceable or something else? 

 

17.19  Would this reform lead to a higher proportion of leaseholders seeking to exercise their right 

to a lease extension? 

No, I don’t think that is a significant driver for seeking a lease extension.  

Paragraph 4.106 
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Leasehold home ownership: buying your freehold or extending your lease 

Chapter 5: the right of individual freehold acquisition 

 

1. Ch 5 sets out the Law Commission’s proposals for the right of individual freehold acquisition. 

Those entitled to exercise the right of individual freehold acquisition is considered in Ch 8. 

 

2. It is proposed that the leaseholder should be entitled to acquire: 

a. The whole of the building in which their leasehold premises are contained. 

b. The whole of the premises included in the lease. As in the case of the lease extension claim 

(see Ch 4) this proposal may not have been fully thought through. It suggests that, if the 

leaseholder has a lease of, say, two buildings, one of which qualifies for the right of 

individual freehold acquisition and the other does not, the leaseholder should 

nevertheless be entitled to the acquire the freehold of the second building. As before, this 

suggestion is also not consistent with the analysis of qualifying criteria in Ch 8. 

c. Any other leases granted in respect of other parts of the building (the examples given are 

intermediate leases and leases of roof space and air space but the right is not limited to 

that). This appears broadly to mirror the right to leasehold acquisition on a collective claim 

under the 1993 Act but without any limiting conditions attached. 

 

3. In order to exercise this right, the leaseholder will own all the Units in the building and at least 

one of those Units will be a Residential Unit. None of the Residential Units will be sublet on a 

long lease and the floor space of any Non-residential Unit(s) be no more than 25% of the 

aggregate floor space of all the Units.  

 

4. There are various technical issues relating to any mortgage or rentcharge on the freehold 

estate which are not dissimilar to the existing regimes in the 1967 and 1993 Acts (albeit 

simplified).  

 

5. As to the terms of any transfer, there are different proposals depending on whether the 

freeholder has retained land. If he does, then the outcome is simple; the leaseholder acquires 

the freeholder’s estate as is and there are no continuing responsibilities or obligations because 

the freeholder has no retained land. 
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6. There can be a problem where the lease grants rights over adjoining or neighbouring land 

which is no longer owned by the freeholder and over which, as freeholder, he has no rights. 

In such circumstances, the freeholder cannot grant rights and the leaseholder will have to rely 

on the rights granted by his lease. Views are sought as to whether there should be a 

mechanism to allow in such circumstances the acquiring leaseholder to be granted freehold 

rights equivalent to those contained in his lease. No mechanism is suggested (views are 

sought) and no thought is given as to how the owner of the adjoining and neighbouring land 

might be compensated if the grant of rights in perpetuity devalues his land.  

 

7. Views are also sought on whether a leaseholder might be able to elect not to acquire any 

development (including a change of use) value, thereby allowing the freeholder to retain that 

value. The proposal is that there would be a prescribed list of such terms from which the 

leaseholder could choose. The mechanism whereby the freeholder retains the value is not 

explored but views are sought on the content of such a prescribed list. 

 

8. It is more complicated where the freeholder has retained land. The lease is likely to set out 

the rights and obligations that are relevant and views are sought as to whether those rights 

and obligations should simply be repeated in the freehold transfer. An exception to that would 

be where there is an Estate Management Scheme; in those circumstances, it is proposed that 

the terms of the Estate Management Scheme would apply in lieu of the lease terms. One 

particular question asked in relation to Estate Management Schemes is whether the 

“landlord” should be able to secure any unpaid charges under the Scheme as though the debt 

is a charge on the enfranchised property.  

 

9. Where there is no Estate Management Scheme, then there could be two alternative ways for 

dealing with continuing rights and obligations: 

a. The freehold could be subject to the rights and obligations set out in the lease, or 

b. The freehold could be subject to the rights and obligations set out in a prescribed list. In 

this case, views are also sought on what such a prescribed list might contain. 

 

10. The problem of enforcing freehold positive covenants has never been resolved. The Law 

Commission say that it is clearly in the interest of all parties that it should be. There are 

currently rather cumbersome mechanisms for doing so, such as an estate rent charge or a 

chain of covenants. The Law Commission has previously recommended a Land Obligation 
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Scheme (yet to be implemented) and/or there could be a form of statutory positive obligation 

that would be made enforceable for enfranchisement cases.  

 

11. In those cases where the lease does not contain any relevant rights and obligations (and there 

is no Estate Management Scheme) then the proposal is that the freeholder will be limited to 

including reasonable terms and conditions that appear in a prescribed list. Views are sought 

on what those terms and conditions might be. 

 

12. Finally, views are sought as to whether entering into a voluntary transfer of the freehold to a 

leaseholder causes difficulties and if so what steps might be taken to limit or control the use 

of voluntary transfers. 
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Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Consultation Question 13. 

17.20  We provisionally propose that, where an individual freehold acquisition claim is made: 

 (1)  the leaseholder should be entitled to a transfer of: 

  (a)  the whole of the building in which his or her residential unit is situated, even 

   if parts of that building are not included within his or her existing lease; and 

Yes 

 

  (b)  the whole of his or her premises let under the existing lease, whether or not 

   the entirety of those premises falls within the curtilage of the building; and 

No. As in the case of the lease extension claim, premises let under the leaseholder’s 

lease should only be included if they have some connection to the building of which 

the freehold is being acquired. If a lease contains premises which have nothing to do 

with the building being acquired, there is no justification for including them in the 

transfer. See Q.4 17.5(1). 

 

 (2)  there should be no statutory deadline or time limit for landlords to propose that 

  other land originally let to the leaseholder, but now assigned to another, should also 

  be included in the transfer, or that parts of the premises that are above or below 

  other premises in which he has an interest should be excluded from the transfer. 

Do consultees agree? 

No, for the same reasons given in the answers to Q.4 17.5(2) and (3). If the landlord wants “other 

land” included, he should so state in his Response Notice (or he will lose the right). The definition of 

building proposed in Ch 8 incorporates vertical boundaries so there should not be any part or parts 

which lie above or below other premises. If the Tribunal is to be given the discretionary power 

discussed in paragraphs 8.106 to 8.109, to allow an element of over- or under-hang in specific 

circumstances (which for reasons discussed in Q.45 they should not) it would be odd if the Tribunal 

ordered a transfer of an extended building and then the landlord opted to exercise his right to 

exclude it.  

Paragraph 5.30 
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Consultation Question 14. 

17.21  We provisionally propose that, where an individual freehold acquisition claim is made: 

(1)  any mortgage secured against the freehold title should automatically be discharged 

upon execution of the transfer; but 

(2)  the leaseholder should be under a duty to pay: 

(a)  the whole of the price; or 

(b)  (if less) the sum outstanding under the mortgage; to the mortgagee or, 

alternatively, into court; and 

(3)  any sums due from the leaseholder to the landlord should be reduced by any sums 

paid under (2) above. 

Do consultees agree? 

The problem is that this requires the leaseholder to know what is the sum outstanding under the 

mortgage. In most cases, where there is a co-operative landlord and mortgagee, there is no reason 

why, as occurs in a normal conveyancing transaction, the landlord should not receive the purchase 

price and arrange for payment to the mortgagee and obtain evidence of the discharge of the 

mortgage. Payment of the price (or an element of it) to the mortgagee directly or into court (is this 

an area where the court would retain jurisdiction - Ch 12?) should be reserved for those cases where 

the landlord and/or the mortgagee refuses to co-operate. 

 

If, as seems to be suggested in some parts of Ch 11, claims will proceed on the basis that there is to 

be a contract between the parties, then discharge of the mortgage would be dealt with under the 

terms of the contract without the need for any statutory interference.  

 

17.22  We also provisionally propose that where an individual freehold acquisition claim is made – 

save in the case of estate rentcharges imposed to secure positive covenants – a landlord 

should be under a duty to use his or her best endeavours to redeem any rentcharge. 

Do consultees agree? 

Yes 

Paragraph 5.34 

Consultation Question 15. 

17.23  We invite the views of consultees as to whether a leaseholder making an individual freehold 

acquisition claim should acquire the freehold subject to the rights and obligations on which the 

freehold is currently held, or on terms reflecting the rights and obligations contained in the existing 

lease. 
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On the assumption that the leaseholder is acquiring the whole of the landlord’s freehold interest, 

then it would make sense simply for the freeholder to transfer the freehold subject to the rights and 

obligations on which the freehold is currently held.  

 

17.24  We provisionally propose that, on an individual freehold acquisition claim, additional terms 

may only be added to the transfer where the leaseholder elects to include a term drawn 

from a prescribed list of terms. 

Do consultees agree? 

If the landlord has no retained land, it is difficult to understand on what basis any such restrictions 

would be enforceable. The two examples suggested where the leaseholder might want to elect to 

impose restrictions on his property, are use and development. If the landlord has no retained land to 

which the benefit of the restriction can be attached, how is such a covenant to be enforced? How 

would the landlord recover in due course the value of a change of use or a future development? 

There is some brief discussion of this in paragraphs 5.58 and 5.59 (see Q17) but no real indication is 

given as to how this would work.  

 

It is not the purpose of either an Estate Management Scheme (under the 1967 Act or the 1993 Act) 

or a restrictive covenant to enable the landlord to retain value to be plundered at a later date. For 

example, the purpose of a 1993 Act Scheme is “to maintain adequate standards of appearance and 

amenity and regulate redevelopment”; the purpose of a restrictive covenant is to preserve the value 

and enjoyment of retained land. So it is not appropriate to use either an EMS or a restrictive 

covenant to reserve to the landlord the opportunity in the future to obtain “full value” for the 

restriction. There needs to be something else.  

 

Furthermore, part of the problem with allowing the leaseholder to elect to impose a restriction in 

favour of the landlord on any future change of use or on development means that neither party can 

change the use or develop without the co-operation of the other. There is always the danger 

therefore that properties will stagnate. If there is then to be some procedure whereby the 

leaseholder can force the landlord at a later date to release the restriction, it becomes important to 

know what compensation the landlord will receive for such release. If the purpose of giving the 

leaseholder this right of election is to limit the price that would otherwise be payable, it is difficult to 

argue that the sum that the landlord should receive on any future release should be anything other 

than the full value of the development (or change of use) at the date of release.  
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17.25  We invite the views of consultees as to the types of additional terms that should be included 

within such a prescribed list. 

None. If the landlord has no retained land, the leaseholder should be required to acquire the 

freeholder’s interest as it is. 

Paragraph 5.48 

Consultation Question 16. 

17.26  We invite the views of consultees as to whether, where a leaseholder’s existing lease 

contains rights and obligations in respect of land that is to be retained by the landlord, the 

leaseholder should (where there is no current estate management scheme in place) acquire 

the freehold subject to terms in respect of the retained land that: 

(1)  reflect the rights and obligations set out in the leaseholder’s existing lease; or 

(2)  appear within a prescribed list of appropriate covenants. 

 

17.27  We invite the view of consultees as to the types of terms that should be included within such 

a prescribed list. 

The current legislation divides rights and obligations into three categories: rights for services, rights 

of way and restrictive covenants. It does not, as is pointed out, deal with positive obligations. The 

leaseholder’s existing lease will most likely set out details of rights (in the sense of easements) but in 

some cases it may not (or at least it may not satisfactorily). So there needs to be some mechanism 

for dealing with that. If there is to be a prescribed list of covenants, would it not make sense to 

include those items covered in Estate Management Schemes: redevelopment, use, appearance, 

maintenance, repair, renewal or replacement of common parts, insurance and reinstatement etc. 

The purpose of this should be, not reservation of value, but the maintenance of adequate standards 

of appearance and amenity and the regulation of development. It may be as well to provide 

therefore that consent to all these things cannot be unreasonably withheld and perhaps even 

provide specifically that the “landlord” could not charge any premium for giving consent although he 

should be able to recover any costs incurred in considering and giving (or refusing) consent. 

 

If (as is being proposed elsewhere) the landlord should be able to impose restrictions as a 

mechanism for reserving value, then the present system of restrictive covenants is not fit for that 

purpose. A new system will have to be devised to ensure that, where a landlord has value reserved 

to him, he is at a later date able to realise that value in full. 

Paragraph 5.56 
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Consultation Question 17. 

17.28  We provisionally propose that any obligation owed to a landlord of an estate by a 

leaseholder who has acquired the freehold of their premises should be enforceable whether 

or not the landlord has retained land that benefits from that obligation. 

 Do consultees agree? 

Yes 

 

17.29  We invite the views of consultees as to whether unpaid sums due from a leaseholder who 

has acquired the freehold of their premises to a landlord of an estate should be capable of 

being charged against the freehold and enforced by the landlord as if he or she were a 

mortgagee of the property. 

This is of course possible under an Estate Management Scheme. It is a difficult one to answer 

because the landlord needs to have a remedy to seek payment from recalcitrant freeholders but 

equally it is obvious that such a system could be open to abuse from certain landlords adopting an 

oppressive approach.  

Paragraph 5.62 

Consultation Question 18. 

17.30  We provisionally propose that where a leaseholder’s existing lease does not contain rights 

and obligations in respect of land that is to be retained by the landlord, the leaseholder 

should (where there is no current estate management scheme in place) acquire the freehold 

subject to terms in respect of the retained land that appear within a prescribed list of 

appropriate covenants. 

 Do consultees agree? 

 

17.31  We invite the views of consultees as to the types of terms that should be included within any 

prescribed list. 

It is not just covenants; it may also be necessary to introduce rights and reservation if the lease is 

silent on them. Otherwise, see Q.16 

Paragraph 5.66 

Consultation Question 19. 

17.32  Do consultees believe that the ability of parties to enter into a transfer of the freehold of a 

house outside the 1967 Act creates significant problems in practice? 

No 
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17.33  What steps, if any, do consultees believe could be taken to control or limit the use or impact 

of parties entering into a freehold transfer to an individual leaseholder outside of a new 

statutory enfranchisement regime? 

None; see Q.7 

Paragraph 5.70 

Consultation Question 20. 

17.34  To what extent does the current ability of parties negotiating the terms of a claim to acquire 

the freehold of a house to agree the terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

It depends whether parties simply agree or whether a dispute arises which must be resolved. 

In the latter case, duration will be extended and costs increased 

 

(2) increase the potential for disputes; and 

Inevitably 

 

(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in  

  additional future costs to former leaseholders? 

In my experience, it does not or at least, if restrictions are imposed (for example on use or 

development), the parties negotiating in sophisticated markets, know that may lead to 

further future payments for release of that restriction. Leaseholders are on occasions 

advised to accept such restrictions as a mechanism for reducing the price. The leaseholder 

may well prefer to accept a restriction, in place of a price that reflects a future speculation. 

The problem (as discussed above) is that the use of a restrictive covenant in this way is not 

always effective. 

 

17.35 To what extent would limitations on the ability of parties to include new rights and 

obligations in a freehold transfer to an individual leaseholder: 

 (1) reduce the time and cost involved in acquiring the freehold individually; 

 (2) reduce the potential for disputes; and 

 (3) reduce future costs to former leaseholders arising from the terms of the freehold 

transfer? 

Inevitably, limiting arguments reduces time and cost. However, if the parties want to include 

new rights and obligations (or it otherwise makes sense to do so), should they be prevented 

from doing so solely on the basis of time and cost? 
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17.36  Would this reform result in a higher proportion of leaseholders seeking to exercise their 

right of individual freehold acquisition? 

 No. This is not what drives claims 

Paragraph 5.72 
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Leasehold home ownership: buying your freehold or extending your lease 

Chapter 6: the right of collective freehold acquisition 

 

1. Ch 6 sets out the Law Commission’s proposals for the right of collective freehold acquisition. 

Those entitled to exercise the right of collective freehold acquisition is considered in Ch 8. 

 

2. They start with the nominee purchaser. It is proposed that, other than for small buildings, 

there will be a general requirement that a collective freehold purchase must be undertaken 

by a company and that that company should be a company limited by guarantee. They also 

go further and suggest that the Articles of Association should be prescribed (or at least there 

should be certain prescribed Articles – views are sought on what they should be).  

 

3. The only exception to this would be where the building has less than five flats, all of which are 

subject to long leases and all of whom are participating. If in those circumstances they all 

agree to do so, then the leaseholders can structure the ownership as they wish (including a 

simple trust). 

 

4. It is also suggested that it may be necessary to prescribe a mechanism by which the price 

payable on the acquisition is attributable to each of the Units. This will be particularly relevant 

if the government accepts the proposal to introduce a right to participate (see below).  

 

5. The only exception here would again be where there are no leaseholders (or potential 

leaseholders) who might be able to enjoy the future right to participate (see below).  

 

6. These proposals are not very practical and are likely (certainly within PCL) to restrict 

leaseholders’ willingness to make a collective claim if they are deprived of the flexibility to 

organise their affairs in a financial and tax efficient way. Also, they are framed on the 

assumption that the proposed new right to participate is accepted – itself a proposal which is 

likely to reduce (rather than increase) the willingness of leaseholders to make a collective 

claim. 

 

7. It is also proposed (again largely to prevent abuse of the proposed new right to participate) 

that, following completion of the acquisition, the nominee purchaser would be barred from 

disposing of the acquired premises unless:  
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 Either; 

a. All the Residential Units in the buildings are held on long leases 

b. All the leaseholders of the long leases are members of the company, and 

c. All the members of the company agree to the disposal,  

 

Or; the Tribunal makes an Order permitting the disposal. Views are sought on the grounds on 

which a Tribunal might make such an order: for example, an inability to continuing 

management functions or insolvency. It is not suggested that an opportunity to realise a 

substantial gain would be a ground. 

 

8. There is a further new proposal to allow the collective freehold acquisition of estates. The 

qualifying conditions for such a right are considered in Ch 8. 

 

9. It is acknowledged that there are a number of questions that arise: 

a. How to define an “estate”. The suggestion is that it should be where the Residential Units 

let on long leases within multiple buildings all contribute towards a common service 

charge. It is not clear whether this would include an Estate Management Scheme (might 

the Grosvenor Belgravia Estate fall within that?) or a collection of buildings simply 

contributing to the maintenance of a communal garden. 

b. What criteria? It is proposed that the rules relating to the number of qualifying 

leaseholders, the number of participating leaseholders and the floor area proportion of 

Non-residential Units would the same as for the collective freehold acquisition.  

c. What happens if some houses/buildings have already been enfranchised? That will 

depend on the circumstances. 

i. If a building on an “estate” has already been collectively enfranchised, then it can only 

be included if it would still qualify individually and at least 50% of leaseholders consent 

to participate in the estate claim. 

ii. If the building has been individually enfranchised, then it can only be included if the 

owner so consents. He is only likely to consent if he gets a leaseback; otherwise he 

will lose his house! 

Without those consents, the relevant building or house cannot be included in the 

collective estate claim (which would render it somewhat pointless). 

d. Would a building/house still have the right to a collective/individual right to a claim after 

the collective estate claim? Yes. It is suggested that the proposals in Chs 5 and 6 as regards 
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(inter alia) the enforcement of positive covenants should alleviate the problem of the 

service charge recovery and enforcement of management obligations where part only of 

an estate is enfranchised (in which case, do we need the right of collective estate 

enfranchisement?) 

 

10. It is proposed that the nominee purchaser should be entitled to acquire: 

a. The whole of the building (or in the case of a collective estate acquisition, buildings) – 

defined in para 8.97 - in which the Residential Units are situated.   

b. In addition, the nominee purchaser should be able to acquire any other land let with those 

Residential Units (i.e. land that is included in the leaseholder’s lease) whether or not, as 

at present, it is “appurtenant property”. As in the case of the lease extension claim (see 

Ch 4) and the right of individual freehold acquisition, this proposal may not have been 

fully thought through. It is less likely that, in the case of a building containing flats, that a 

lease of a flat will include premises that are not relevant to the flat (or the building) but 

the principle remains. There needs to be some connection between the flat and/or the 

building and the additional land.  

c. Although not covered in Ch 6, Ch 16 sets out a number of proposals for the acquisition by 

the nominee purchaser of intermediate leasehold interests.  

d. The freehold of land over which the leaseholders exercise rights in common to the extent 

that the exercise of those rights is limited to the occupiers of the building. The landlord 

would no longer have the option of being permitted to offer rights in lieu (or provide 

alternative land for the exercise of those rights).  

 

11. There are various technical issues relating to any mortgage or rentcharge on the freehold 

estate which are not dissimilar to the existing regimes in the 1967 and 1993 Acts (albeit 

simplified).  

 

12. As to the terms of any transfer, there are different proposals depending on whether the 

freeholder has retained land. If he does, then the outcome is simple; the leaseholder acquires 

the freeholder’s estate as is and there are no continuing responsibilities or obligations because 

the freeholder has no retained land. 

 

13. It was pointed out that in the case of the individual freehold acquisition (Ch 5), there can be a 

problem where the lease grants rights over adjoining or neighbouring land which is no longer 
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owned by the freeholder and over which, as freeholder, he has no rights. In such 

circumstances, the freeholder cannot grant rights and the leaseholder will have to rely on the 

rights granted by his lease. Although not raised in Ch 6, a similar problem could arise in the 

case of a collective freehold (or estate) acquisition.  

 

14. Views are also sought on whether a nominee purchaser might be able to elect not to acquire 

any development (including a change of use) value, thereby allowing the freeholder to retain 

that value. The proposal is that there would be a prescribed list of such terms from which the 

nominee purchaser could choose. The mechanism whereby the freeholder retains the value 

is not explored but views are sought on the content of such a prescribed list. 

 

15. It is more complicated where the freeholder has retained land. The leases are likely to set out 

the rights and obligations that are relevant and views are sought as to whether those rights 

and obligations should simply be repeated in the freehold transfer. An exception to that would 

be where there is an Estate Management Scheme; in those circumstances, it is proposed that 

the terms of the Estate Management Scheme would apply in lieu of the lease terms. One 

particular question asked in relation to Estate Management Schemes is whether the 

“landlord” should be able to secure any unpaid charges under the Scheme as though the debt 

is a charge on the enfranchised property.  

 

16. Where there is no Estate Management Scheme, then there could be two alternative ways for 

dealing with continuing rights and obligations: 

a. The freehold could be subject to the rights and obligations set out in the leases, or 

b. The freehold could be subject to the rights and obligations set out in a prescribed list. In 

this case, views are also sought on what such a prescribed list might contain. 

 

17. The problem of enforcing freehold positive covenants has never been resolved. The Law 

Commission say that it is clearly in the interest of all parties that it should be. There are current 

rather cumbersome mechanisms for doing so, such as an estate rent charge or a chain of 

covenants. The Law Commission has previously recommended a Land Obligation Scheme (yet 

to be implemented) and/or there could be a form of statutory positive obligation that would 

be made enforceable for enfranchisement cases.  

 



30 
   3527526_1 

18. In those cases where the lease does not contain any relevant rights and obligations (and there 

is no Estate Management Scheme) then the proposal is that the freeholder will be limited to 

including reasonable terms and conditions that appear in a prescribed list. Views are sought 

on what those terms and conditions might be. 

 

19. The present position is that on a collective claim under the 1993 Act, the freeholder can elect 

to take leasebacks on any “unit”; generally, a house, a flat not subject to a long lease or a 

commercial unit. It is now proposed that it will be the nominee purchaser who will have the 

right to make that election by obliging the freeholder to take a leaseback on all (or some) parts 

of the building (other than common parts) which are subject to a lease held by a participating 

leaseholder. This would be in addition to the present right of the freeholder to elect to take 

leasebacks on such premises. 

 

20. There is a potential issue which arises in consequence of the 50% participation rule – it is 

possible for one 50% group to enfranchise and for another 50% group subsequently to re-

enfranchise. The Law Commission expresses the hope that the new right to participate (see 

below) will alleviate this problem but nevertheless it would still exist in theory. This is known 

as the “ping-pong” problem. In order to reduce the problem, it is proposed that there would 

be a ban on any second collective freehold acquisition for a period of say five years to allow 

time for the original group to establish its management credentials. A more obvious solution 

would be to adjust the number required for the participating group to be 50% plus 1. 

 

21. Views are also sought as to whether entering into a voluntary transfer of the freehold to the 

leaseholders causes difficulties and if so what steps might be taken to limit or control the use 

of voluntary transfers. 

 

22. Finally, the Law Commission explores the issue of whether there should be a more general 

“right to participate” for leaseholders. It is considered that the lack of a right to participate is 

unsatisfactory because: 

a. It causes friction between those leaseholders who participate and those who may have 

been left out 

b. Generally, the right to acquire the freehold is a “one-off” opportunity which should be 

made available to all the leaseholders, not just a clique. 
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23. The previous attempt in 2002 to introduce a right to participate in advance of a claim being 

made is noted. It is however accepted that for a number of reasons it is very difficult to provide 

for such a scheme to work at all, let alone fairly and practically.  

 

24. In consequence, it is proposed to introduce a new right to allow a leaseholder who did not 

participate in a collective claim to elect subsequently to participate. The benefits of this 

proposal are seen to be: 

a. To allow a leaseholder who was deliberately excluded to be able subsequently to acquire 

a share of the freehold and have a say in the management of the building 

b. To encourage greater participating at the inception of a claim, and 

c.  To alleviate the “ping-pong” problem. 

 

25. It is accepted however that a number of issues would need to be addressed: 

a. It is doubtful if the right could be applied to those collectives that have already taken 

place. 

b. Would a freeholder who has been required or who has elected to take a leaseback on a 

flat be entitled to participate? 

c. Should the terms of participation be the same as the terms of the original acquisition?   

d. How to factor in any changes in value since the original claim 

e. Procedure 

f. Costs 

g. How does a leaseholder know that the right to participate has arisen? 
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Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Consultation Question 21 

17.37  We provisionally propose: 

(1)  a general requirement that a collective freehold acquisition claim must be carried 

 out by a nominee purchaser which is a company; and 

(2)  an exception to the above requirement where: 

(a)  the premises to be acquired contain four residential units or fewer; 

(b)  all residential units are held on long leases; 

(c)  the leaseholders of all residential units are participating in the claim; 

 and 

(d)  all those leaseholders agree. 

Do consultees agree? 

Yes, it does make sense to have a company in all but the simplest and smallest of cases. However, 

for the reasons given below, it is doubtful whether it would be beneficial to prescribe this by statute. 

 

17.38  Do consultees consider that some of the requirements of company law are inappropriate or 

onerous for a nominee purchaser company and should be relaxed? 

If so, please tell us which. 

No 

Paragraph 6.67 

Consultation Question 22. 

17.39  We provisionally propose that the nominee purchaser company used for a collective 

freehold acquisition claim must be a company limited by guarantee. 

Do consultees agree? 

No.    There is no reason why it should not be but it should not be prescribed. Collective 

enfranchisement claims can be and very often are complex acquisitions. Buildings are not neat and 

uniform structures and the leasehold structures within them can also be very complex. Collective 

claims are not easy to put together in the first place and it generally requires an individual (or a small 

group of individuals) to put together and drive through a claim against the apathy of many of the 

leaseholders. For the well-advised groups in valuable buildings, the individual structure of the claim 

and the funding of it can be a very important element of its future success. In particular, tax plays an 

important role here. Setting up a company in circumstances where it has or will have dealings with 
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its members and/or leaseholders who may not be members has tax implications which always need 

to be considered. For example, if a company receives a premium for a lease and subsequently 

distributes that premium to its members, there will be tax consequences because the company and 

the individual are separate tax entities, notwithstanding that that individual may be a member of the 

company. One way to minimise this issue is to ensure that the nominee purchaser fulfils its statutory 

role of acquiring the property claimed “on behalf of” the participating tenants. The nominee 

purchaser should therefore act simply as the nominee or trustee of those putting up the money to 

make the acquisition. To take the simplest example: if there is a block of three flats (with 

leaseholders A, B and C) with only A and B participating, then the nominee purchaser would hold the 

building on trust so that A would be the sole beneficial owner of his flat, B the sole beneficial owner 

of his flat and A&B together the beneficial owners of C’s flat (subject of course to C’s lease). If C then 

extends his lease, the premium belongs to A & B; it does not pass through the company because A 

and B already have the beneficial ownership of that flat. The company itself retains no value in the 

building. A and B are the initial shareholders (or members) and the articles can provide that C has 

the right to become a shareholder (or member) if and when he extends his lease.  Simple and 

effective. The company as freeholder manages the building but since it is acting simply as a nominee 

or trustee, the provision of annual accounts etc is very simple.  

 

Having taken that position, the subsequent questions on company structure do not arise but they 

are considered. 

Paragraph 6.79 

Consultation Question 23. 

17.40  We provisionally propose that the articles of association of any nominee purchaser company 

exercising the right of collective freehold acquisition must contain certain prescribed 

articles. We also propose that those prescribed articles may only be departed from where: 

 (1)  all the residential units within the premises are held on long leases; and 

 (2)  the leaseholders of all residential units are members of the nominee purchaser 

 company. 

Do consultees agree? 

No. Many of these complications arise from the desire to introduce an “after the event” right to 

participate. That in itself should be resisted (see Q 34). There could perhaps be a model form of 

Mem and Arts which could be used as a starting point but those putting together the claim (and 

spending the time and effort in doing so) should be able to depart from that model form to meet the 

circumstances of the particular claim.  
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Having said that, if the company is acting simply as a nominee or trustee, it doesn’t really matter; it 

is the terms of the participation agreement and declaration of trust that are more relevant. 

 

17.41  We invite the views of consultees as to: 

 (1)  the matters in respect of which it would be desirable for articles to be prescribed; 

 and 

(2)  any matters in respect of which it would be desirable to require provision in the 

articles of association, albeit with some freedom as to that provision. 

None 

Paragraph 6.86 

Consultation Question 24. 

17.42  We provisionally propose that a nominee purchaser company, having carried out a collective 

freehold acquisition, be restricted from disposing of the premises acquired, save where: 

 (1)  all the residential units within the premises are held on long leases; 

 (2)  the leaseholders of all residential units are members of the nominee purchaser  

  company; and 

 (3)  all members of the company agree with the proposed disposition; OR 

 (4)  the Tribunal makes an order permitting the proposed disposition. 

Do consultees agree? 

If the company acts as a nominee or trustee, then it doesn’t really make any difference; it doesn’t 

beneficially own anything with value. All the value is held by the participators individually (or as they 

decide between themselves). This would only work in any event if you also banned all dealings by 

the company; otherwise, it could for example circumvent the prohibition by granting leases.  

 

17.43  We invite the views of consultees as to the grounds on which the Tribunal should be 

empowered to permit a disposition of the premises acquired collectively by a nominee 

purchaser company. 

Assuming this idea is adopted, it should be something more general such as a disposition which is 

considered to be in the best interests of the members of the company. Having put in the time and 

effort (which can be very considerable) to make a successful collective claim and put up the money 

to achieve it, why should the participators be subsequently held to ransom by a non-participator 

who has done nothing to contribute to the process? A building might never be able to be sold as the 

conditions precedent might never be met. 

Paragraph 6.91 
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Consultation Question 25. 

17.44  We provisionally propose that the right of collective freehold acquisition should extend to 

the acquisition of the freehold of an entire estate consisting of multiple buildings. 

Do consultees agree? 

Yes but in carefully defined and limited circumstances. Two particular circumstances spring to mind.  

 Housing Estates – those estates within defined boundaries where houses have been sold 

leasehold and the houses enjoy common facilities over roads, services etc. In effect, it is those 

estates which have been sold by developers to institutional ground rent investors. 

 Estates comprising multiple blocks of flats using common facilities. 

 

17.45  We invite the views of consultees as to how such a right might operate. Do consultees 

consider that there are any problems with the approach we have suggested at paragraph 

6.95, or any other issues for which we would need to provide? 

There is not much meat on the bones of this proposal but it could have a very far reaching impact if 

not carefully limited as above. For example, if the only criterion is to be multiple buildings 

contributing to a service charge, that potentially means an entire estate where the buildings 

contribute a service charge under an Estate Management Scheme would be potentially 

enfranchiseable. This would have devastating consequences for some of the London Estates. For 

example, is it intended that a London Square where the owners/leaseholders contribute to the costs 

of maintaining a communal garden should have the right to acquire the freehold of the buildings and 

the garden?  

 

One of the problems (recognised perhaps in paragraph 6.95(3)) is that this is likely to lead to 

considerable fragmentation of ownership. The scenario discussed in f/n 331 will not work if the 

government introduces its ban on the use of leasehold for houses.  

Paragraph 6.96 

Consultation Question 26. 

17.46  We provisionally propose that a nominee purchaser carrying out a collective freehold 

acquisition should acquire: 

 (1)  the freehold to the building or buildings in which the flats are situated, including any 

  common parts; and 
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Yes but the reference to “or buildings” is not understood, unless it is the estate collective proposal. 

Is it intended to extend the present collective right to multiple buildings? This does not seem to be 

covered in Ch 8. 

 (2)  any other land let with the flats within the building. 

Do consultees agree? 

No. the issues are the same as those discussed in the answers to Q 4 and Q 13. 

 

17.47  We provisionally propose that a nominee purchaser carrying out a collective freehold 

acquisition should be entitled to acquire the freehold of other land over which the 

leaseholders exercise rights in common, provided that the right is shared only with other 

occupiers within the building(s) being acquired. 

Do consultees agree? 

Yes. There is perhaps a danger here that, where they can do so, landlords may seek to terminate 

rights enjoyed by leaseholders so as to be able to retain such land. 

Paragraph 6.103 

Consultation Question 27. 

17.48  We provisionally propose that, on a collective freehold acquisition: 

(1) any mortgage secured against the freehold title should automatically be discharged 

upon execution of the transfer; but 

 (2)  the nominee purchaser should be under a duty to pay: 

  (a)  the whole of the price, or 

  (b)  (if less) the sum outstanding under the mortgage, to the mortgagee or,  

   alternatively, into court; and 

 (3)  any sums due from the nominee purchaser to the landlord should be reduced by any 

  sums paid under (2) above. 

Do consultees agree? 

The issues here are discussed in the answer to Q 14 

 

17.49  We also provisionally propose that on a collective freehold acquisition – save in the case of 

estate rentcharges imposed to secure positive covenants – a landlord should be under a 

duty to use his or her best endeavours to redeem any rentcharge. 

Do consultees agree? 

Yes 

Paragraph 6.107 
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Consultation Question 28. 

17.50  We provisionally propose that, where a nominee purchaser making a collective freehold 

acquisition claim is to acquire the whole of the landlord’s freehold interest, any rights and 

obligations that are not ordinarily discharged upon payment of the purchase price should be 

continued automatically. 

Do consultees agree? 

Yes 

 

What do consultees consider would be the best statutory means by which this could be achieved? 

As set out in paragraph 5.58 

 

17.51  We provisionally propose that, where a nominee purchaser making a collective freehold 

acquisition claim is to acquire the whole of the landlord’s freehold interest, the parties 

should only be able to adopt additional covenants if those covenants are drawn from a list of 

prescribed covenants. 

Do consultees agree?  

This issue is discussed in the answers to Q 15; the same points can be made here 

 

Which covenants do consultees consider should be included within such a prescribed list? 

None: see the answers to Q15 

Paragraph 6.117 

Consultation Question 29. 

17.52  We invite the views of consultees as to whether, on a collective freehold acquisition claim 

where the leaseholders’ existing leases contain rights and obligations in respect of land that 

is to be retained by the landlord, the nominee purchaser should (where there is no current 

estate management scheme in place) acquire the freehold subject to terms in respect of the 

retained land that: 

 (1)  reflect the rights and obligations set out in the leaseholders’ existing leases: or 

(2) appear within a prescribed list of appropriate covenants. 

 

17.53  We invite the views of consultees as to the types of term that should be included within such 

a prescribed list. 

The issues here are covered in the answer to Q 16 
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Paragraph 6.124 

 

Consultation Question 30. 

17.54  We provisionally propose that, on a collective freehold acquisition claim where the 

leaseholders’ existing leases do not contain rights and obligations in respect of land that is to 

be retained by the landlord, the nominee purchaser should (where there is no current estate 

management scheme in place) acquire the freehold subject to terms in respect of the 

retained land that appear within a prescribed list of appropriate covenants. 

Do consultees agree? 

 

17.55  We invite the views of consultees as to the types of terms that should be included within 

such a prescribed list. 

The issues here are discussed in the answer to Q 18 

Paragraph 6.127 

Consultation Question 31. 

17.56  We provisionally propose to introduce a new power for leaseholders exercising the right of 

collective freehold acquisition to insist, if they so choose, that the freeholder take a 

leaseback or leasebacks of all parts of the premises (other than common parts) which are 

not let to participating leaseholders. 

Do consultees agree? 

At present, the right to a leaseback is at the option of the freeholder. The only reason why the right 

of election should now be given to the leaseholder is to reduce the premium payable on the 

collective claim. It is suggested that there are no disadvantages to the freeholder in this. That is not 

true. First, he may simply not want to retain any interest in a building that is acquired by the 

leaseholders, particularly if he has concerns over their ability to manage the property efficiently and 

effectively. He will have no right to participate and no right to be involved in the management of the 

building, notwithstanding that he may a significant financial interest in it. If he does not like that, he 

can sell. However, can he and to whom? There are significant disadvantages to intermediate 

leasehold interests (see Ch 16) in any event. Would he be able to sell to the lessee if voluntary 

transactions are barred (see Ch 4)? Would he be able to sell to a third party if the “right to 

participate” is being preserved for the occupational leaseholder? There is also a significant tax 

disadvantage; many landlords can roll-over any CGT payable on the proceeds of the collective claim 

by investing in other property. That would not however apply to the proceeds of sale arising from 

the sale of the intermediate lease that he has been forced to take, unless the occupational 
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leaseholder has the right and the ability to make a claim for a new lease. However that could not 

apply to a non-residential or vacant unit. There are significant disadvantages to the landlord in being 

forced to take leasebacks. 

Paragraph 6.132 

Consultation Question 32. 

17.57  We provisionally propose that, where premises have been the subject of a collective 

freehold acquisition claim, the leaseholders in those premises should be prohibited from 

making a further collective freehold acquisition claim in respect of the same premises for a 

set period. 

Do consultees agree? 

Yes although it is doubtful whether in practice this is a significant problem. The problem (to the 

extent that it is one) could be more easily resolved by providing that the trigger proportion for a 

claim should be 51% and not 50% 

 

17.58  We provisionally propose that five years would be an appropriate duration for such a 

prohibition. 

Do consultees agree?  

If really thought necessary.  

Paragraph 6.138 

Consultation Question 33. 

17.59  Do consultees believe that the ability of parties to enter into a transfer of the freehold of a 

block of flats outside the 1993 Act creates significant problems in practice? 

No, at least not within sophisticated markets 

 

17.60  What steps, if any, do consultees believe could be taken to control or limit the use or impact 

of parties entering into a freehold transfer to a group of leaseholders outside of a new 

statutory enfranchisement regime? 

See the answer to Q 7; the principles are the same.  

Paragraph 6.142 
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Consultation Question 34. 

17.61  We provisionally propose a new right to participate: the right for leaseholders who did not 

participate in a prior collective freehold acquisition claim, or who did not qualify for the right 

at the time of the prior claim, subsequently to purchase a share of the freehold interest held 

by those who did participate. 

Do consultees agree? 

No. There is the risk that, far from reducing conflict between leaseholders, it may well exacerbate 

them. It is hard enough at the best of times to corral a set of leaseholders to make a claim; it often 

requires a considerable amount of time and effort (not necessarily financially rewarded) to organise, 

make and complete a claim. If a leaseholder sits back and allows others to do all the hard work on 

the basis that he can swan in when it is all over and acquire his enhanced interest on the same 

terms, then that is far more likely to lead to bitterness and resentment. Leaseholders are all 

different; different personalities, cultures, expectations; the list is a long one. Some work well 

together in a communal living environment; others don’t. There is inevitably a conflict between the 

rights of the individual and the rights of the community and drawing the line between the two can 

be very difficult. However, there may be very good reasons why an individual is left out of the claim 

(not just to reduce the marriage value payable) and, if the majority of leaseholders within a building 

consider that the participation of a particular individual is not conducive to the good of the group as 

a whole, should they be forced to take in him or her?   

 

17.62  Do consultees consider that the right to participate should be available only in respect of 

collective freehold acquisition claims completed in the future, or also in respect of collective 

enfranchisement claims that completed before commencement of the new regime? 

Only future claims. It is impossible to see how this could work for claims already completed under 

the 1993 Act, given the flexibility of the structures associated with collective claims thereunder. How 

could you prescribe the terms of participation now in a claim that took place in say 1994? 

 

17.63  We have identified at paragraph 6.156 a number of issues which will need to be addressed 

in order for the right to participate to operate successfully. We invite consultees to share 

with us their views on how these issues might be resolved, and to tell us of any further 

difficulties they foresee with the operation of the proposed right. 

(1) The question of a right to participate now in historic claims is dealt with above. As regards the 

second point, why should a landlord, who may well be faultless in his conduct in that capacity and 

may, particularly in light of the other proposals being suggested, have retained a significant interest 
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in the building with possibly a greater value than the leaseholders, be precluded from having any say 

in the future running of the building?  

 

(2) That may well be a recipe for considerable resentment for the reasons given above.  

 

(3) That depends on exactly what is to be his acquisition right and what it is he will be entitled to 

acquire. Is it just a right to become a member of the freehold company so that he can participate in 

the management of the property or is it a right to have some commercial interest in the building as 

well? Is it intended that he should also (for example) acquire a longer lease of his flat? If the latter, if 

he has a right to a lease extension in any event, why would he not just exercise that? What happens 

if the original freeholder has been required to take a leaseback on the non-participator’s flat? Does 

he acquire that and if so on what terms? If the right is to exist forever, could not an individual 

leaseholder (or a minority group) hold the majority to ransom given the restriction on dealings 

proposed in Q24? Would he have the choice to become a member of the company and not take a 

lease extension? 

 

(4) Surely not! What happens to the costs of such a claim? Would the nominee purchaser need to 

meet its own costs for dealing with the claim (possibly not, under Ch 13 proposals). One thought is 

that, where there is a completed collective claim, then in the case of a subsequent lease extension 

claim by a non-participator he would have the right, as part of that claim, to become a member of 

the freehold company. That could only apply to new claims and not existing ones. Also, if 

membership had value, then there would need to be a mechanism for determining that value; 

another good reason for ensuring that there is no value in the freehold company – see Q 22.  

Paragraph 6.157 

Consultation Question 35. 

17.64  We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a 

collective freehold acquisition claim to: 

(1)  use a company limited by guarantee as the nominee purchaser; 

(2)  comply with the applicable rules of company law; and 

(3)  use a set of partly-prescribed articles of association for the company limited by  

 guarantee. 

By limiting the options for freehold ownership structure in this way, it would likely make it simpler 

and cheaper to conduct a claim. However, it is more likely (particularly in those areas where there is 
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a sophisticated market) that it will reduce the number of claims made in consequence of restricting 

the ability of leaseholders to acquire the freehold on the most commercially advantageous terms.  

Paragraph 6.160 

Consultation Question 36. 

17.65  To what extent does the current ability of parties negotiating the terms of a collective 

enfranchisement to agree the terms of the freehold transfer without restriction: 

(1)  increase the duration and cost of the enfranchisement process; 

(2)  increase the potential for disputes; and 

(3)  lead to future difficulties (financial or otherwise) resulting from the inclusion of 

  unusual terms within the freehold transfer? 

See the answers to Q 12 and Q 20. 

 

17.66  To what extent would limitations on the ability of parties to include new rights and 

obligations in a freehold transfer to a nominee purchaser: 

(1)  reduce the time and cost involved in acquiring the freehold collectively; 

(2)  reduce the potential for disputes; and 

(3)  reduce future difficulties (financial or otherwise) resulting from the inclusion of  

 unusual terms within the freehold transfer? 

See the answers to Q 12 and Q 20 

 

17.67  Would this reform result in a higher proportion of leaseholders seeking to exercise the right 

of collective freehold acquisition? 

Arguably, for the reasons set out above, it would have exactly the opposite effect. 

Paragraph 6.161 

Consultation Question 37. 

17.68  To what extent would our proposed new ability for leaseholders exercising the right of 

collective freehold acquisition to require the freeholder to take leasebacks of all parts of the 

premises (other than common parts) which are not let to participating leaseholders make 

collective freehold acquisition more affordable? Would this reform result in a higher 

proportion of leaseholders seeking to exercise the right of collective freehold acquisition? 

Yes, clearly it would make it more affordable; that is the reason given for proposing it. Taken in 

isolation, it could also result in more leaseholders exercising a right to enfranchise but other 

proposals will likely have the opposite effect. It is questionable whether overall this proposal results 
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in a fair balance between the interests on the freeholder and the leaseholder, particularly given the 

lack of rights proposed for the freeholder who takes a leaseback  

Paragraph 6.164 
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Leasehold home ownership: buying your freehold or extending your lease 

Chapter 8: Qualifying criteria: proposals for reform 

 

1. The conclusion reached by the Law Commission is that the current scheme of qualifying 

criteria does not meet (and cannot be made to meet) the principle policy objectives of: 

a. Simplification of the legislation 

b. Providing easy access to enfranchisement for those intended to benefit 

c. Producing a quick, easy and coherent system for exercising rights of enfranchisement 

 

2. In summary, their approach is therefore: 

a. To simplify the law 

b. To provide a unified system for leaseholders of flats and houses 

c. To ensure that enfranchisement rights are principally given to residential long 

leaseholders to the exclusion of business tenants, and 

d. To consider whether commercial investors should have more limited rights than owner-

occupiers. 

 

3. The new scheme is based on two basic principles: 

a. A single definition of “residential unit” will replace the current distinct definitions of 

“house” and “flat”. 

b. As to whether a leaseholder has any enfranchisement rights will then be decided by asking 

a number of successive questions. The basic question is whether that leaseholder has the 

right to an extended lease. Only if he does, do you then go on to consider whether that 

leaseholder has to right to acquire (either alone or collectively with others) the freehold 

of the building within which his residential unit is contained. 

 

4. The proposal is that a leaseholder who has a long lease of premises which include at least one 

residential unit will have the right to a new lease of that unit provided it is not sublet on 

another long lease. If the long lease contains more than one residential unit, then the 

leaseholder would have the option of either acquiring a single extended lease of all the units 

or separate extended leases of individual units, in each case excluding any units sublet on a 

long lease. 
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5. Unit. This will be a physical concept and the definition will be in two parts, so that in order to 

be a Unit it must be: 

a. A separate, independent set of premises, 

i. Being physically separate from other premises 

ii. Capable of being reasonably used on its own, for its intended purpose, without 

reliance on other premises 

b. Constitute a building or form part of a building. For this purpose, a building will be defined 

simply as a built or erected structure with a significant degree of permanence which can 

be said to change the physical character of the land. 

 

6. A Unit could not be part of a larger Unit; a Unit will be the smallest part that satisfies these 

two conditions. 

 

7. Residential Unit. This will be a Unit which is constructed or adapted for the purpose of a 

dwelling. A Unit would be Residential Unit or a Non-Residential Unit; it could not be a hybrid. 

However, it is proposed that, provided use as a dwelling is one of the intended purposes for 

which the Unit is constructed or adapted, it will be a Residential Unit. The examples given of 

such a Residential Unit are: 

a. Live/work premises, 

b. An interconnected flat above a shop. 

 

8. It is proposed to exclude a Business Lease from the new regime. The inadequacies of the 

existing system is accepted and two alternative ways are proposed to give effect to the 

exclusion: 

a. First, by reference to the 1954 Act: 

i. If the premises are occupied by the leaseholder for the purpose of a business, it would 

be a Business Lease 

ii. If the premises are occupied by a third party for business purposes but the 1954 Act 

would apply if the leaseholder was in occupation for the purpose of that business, 

then it would be a Business Lease. 

iii. If the premises are vacant, it would be a Business Lease if the 1954 Act would apply if 

the leaseholder was in occupation for the purpose of a business intended by the lease. 

b. Alternatively, a Unit that would otherwise be a Residential Unit, will not be treated as one 

if the terms of the lease do not allow it to be used for residential purposes. 
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 The Law Commission favours the second alternative proposal. 

 

9. The definition of what is a Lease and what constitutes a Long Lease will materially remain as 

at present. In particular, it will be necessary for a lease to be for an original term exceeding 21 

years in order for it to be a Long Lease and in consequence potentially qualify for 

enfranchisement rights. It is also intended to repeat the provisions in the 1967 and 1993 Acts 

relating to concurrent and consecutive leases. Also, only one leaseholder of a Residential Unit 

will have enfranchisement rights; as at present, it will be the most inferior leaseholder who 

fulfils the qualifying conditions. 

 

10. There would no longer be any other qualifying conditions to a claim so that there would no: 

a. low-rent test 

b. financial limits test, or 

c. two-year ownership requirement 

 

11. In summary, a leaseholder of a Long Lease of a Residential Unit (which is not a Business Lease 

nor subject to an underlease which is a long lease) will have the right to an extended lease. 

 

12. If that leaseholder does not have the right to an extended lease, then the question of any 

freehold acquisition does not arise. However, if he does have the right to a lease extension, 

then he may also have the right to acquire (either solely or as part of a collective claim) the 

freehold of the building of which his Residential Unit forms part. Whether he does so, and the 

nature of the right that he might have, is then determined by the answers to four questions. 

 

13. Before considering those questions, it is necessary to consider how to define a Building for the 

purpose of these enfranchisement rights. The issue of what constitutes a building has been 

considered in paragraph 5b above in relation to defining a Unit; for the purpose however of 

defining enfranchisement rights, a different definition needs to be adopted. The proposal is 

that for the purpose of the exercise of enfranchisement rights, a Building (which may be either 

a self-contained building or a self-contained part of a building) will be as defined in section 

3(2) of the Leasehold Reform, Housing and Urban Development Act 1993. 
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14. Question 1. Are there any other Units in the Building (whether Residential Units or Non-

Residential Units) owned by someone other than the leaseholder (“X”)? 

a. If the answer is that there are no other such Units in the Building, then you move on to 

Question 2 to see whether X has the individual right to acquire the freehold of the 

Building. 

b. If there are other Units in the Building not owned by X, then X will not have an individual 

right to the freehold but there may be collective rights. 

 

15. Question 2. If X’s Long Lease comprises all the Units in the Building, is there more than one 

Unit? 

a. If not, X has the right to acquire the freehold interest in the Building 

b. If there is more than one Unit in the Building, you move on to Question 3 to see whether 

X has the individual right to acquire the freehold interest in the Building. 

 

16. Question 3. Are any of the Residential Units comprised in X’s Long Lease subject to an 

underlease which is itself a Long Lease? 

a. If the answer is that there are no such underleases, then you move on to Question 4 to 

see whether X has the individual right to acquire the freehold. 

b. If there are Residential Units in the Building subject to such underleases, then X will not 

have an individual right to the freehold but there may be collective rights. 

 

17. Question 4. The final question seeks to exclude from the individual right to acquire the 

freehold of a Building, those premises which have a material part which is non-residential. 

Does the floor area of the Non-Residential Units in the Building exceed 25% of the aggregate 

floor area of all the Units in the Building? 

a. If the answer is that it does not, then X will have the individual right to acquire the freehold 

interest in the Building. 

b. If it does, then there will be no right to acquire the freehold. 

 

18. The intention is to move away from the concepts of flats and houses as defined in the 1993 

and 1967 Acts and look at the concept of a Residential Unit. The basic enfranchisement right 

for all leaseholders of a Residential Unit will be the right to a new lease; if he does not have 

that right, then he will not have any right to acquire the freehold of the Building either 
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individually or as part of a collective. Furthermore, a Unit within a Building will be classified as 

either Residential or Non-Residential; there will be no hybrids.  

 

19. It might be helpful to consider some examples: 

a. Whether a Building is individually enfranchiseable will depend on application of the 1993 

Act rules to it. This would include the requirement of vertical division. 

b. A lease would not need to demise the whole Building, merely the Unit(s) within it. 

c. An ordinary detached single private dwelling would generally constitute a Residential Unit 

and hence be acquirable as a self-contained building (a detached or terraced house would 

similarly be enfranchiseable as a self-contained part of building).  

d. As regards a Building divided into flats, if a single leaseholder owned all the flats (without 

any Long Lease underleases) then that Building could be individually acquired by the 

leaseholder. There is no limit on the number of flats and hence a Building comprising say 

40 flats could potentially be enfranchiseable by the headlessee alone. A good example of 

that would be the building in Magnohard where enfranchisement was refused because 

the Building was not a house “reasonably so called” for the purpose of the 1967 Act. Under 

these proposals, the leaseholder would have had the ability to enfranchise. It is recognised 

that this is a departure from the current law and views are therefore sought on whether 

extending enfranchisement rights to such commercial investors is a “significant problem”.  

e. As regards a Building comprising say two Residential Units; 

i. If both Units are owned by the leaseholder (and neither Unit is subject to a Long Lease 

underlease) then the leaseholder can acquire the freehold individually. 

ii. If one Unit is sublet on a Long Lease, then there is no right for either leaseholder to 

enfranchise individually but here may be collective rights (see below). 

f. In the case of a mixed-use Building comprising a shop and flat above subject to a single 

lease: 

 

20. It might be said that the right to individual freehold acquisition will primarily replace the right 

to acquire the freehold vested in leaseholders of houses under the 1967 Act. To a large extent 

it does but there are some major differences: 

a. Simplified qualification rules (no more financial limits or low rent tests). 

b. No two-year ownership condition. 

c. It will no longer be necessary to have a lease of the whole Building 
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d. The right is extended to headleases of blocks of flats where none of the flats are subject 

to long underleases.  

e. The introduction of the 25% commercial floor space rule 

f. The absolute exclusion of business tenancies (albeit subject to agreeing a definition of 

what constitutes a “business tenancy”).  

 

21. It is acknowledged by the Law Commission that the proposal to allow a headlessee to 

enfranchise individually a block of flats (where there are no long underleases of any of the 

Residential Units) does have the effect of not only extended enfranchisement rights but also 

doing so generally in favour of commercial investors. However, their view is, because such 

headlessees can under the present rules effectively circumvent that inhibition, it should be 

abandoned. 

 

22. The rules for a collective claim would largely be left the same. In particular, the following 

would remain: 

a. The definition of a Building to which the right of collective enfranchisement applies, as set 

out in section 3(2) of the 1993 Act.  

b. A minimum of two Residential Units to be held on Long Leases 

c. At least two-thirds of the Residential Units to be held on Long Leases 

d. At least one-half of the Residential Units in the Building to participate in the claim. 

e. The exceptions for a Building (i) with a resident landlord and (ii) which forms part of an 

operational railway 

 

23. It is however proposed that the present prohibition on leaseholders of three or more flats in 

a building being able to be qualifying tenants for the purpose of a collective claim should be 

removed. 

 

24. There is one further proposal and one possible option as regards a Building comprising two 

Residential Units. 

a. The present position is that, in such cases, where both Residential Units are held on Long 

Leases, the leaseholders of both Residential Units must participate in a collective claim. It 

is proposed that in future one such leaseholder alone would be able to acquire the 

freehold. 
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b. This proposition is then extended to circumstances where there is only one Residential 

Unit subject to a long lease, with the other Residential Unit held by the freeholder. View 

are sought as to whether that leaseholder alone should be able to “collectively” 

enfranchise. 

 

25. It is acknowledged that the 25% limit on a mixed-use Building will remove the right to 

enfranchise from some leaseholders who presently enjoy them. Views are therefore sought 

on whether, in the case of a two-Unit Building which comprises a Residential Unit and a Non-

Residential Unit, the 25% limit should be relaxed. If it were to be relaxed in relation to such a 

two-Unit Building, there would be a number of ways of achieving that: 

a. Treating a Non-Residential Unit as a Residential Unit if the use of the former is “ancillary” 

or “complementary” to the latter. 

b. Stipulating a higher percentage limit 

c. A “sunset” clause for those who currently have rights but would lose them. 

 

26. Although it is intended that the definition of a Building for the purpose of both the individual 

freehold claim and the collective claim will be taken from section 3(2) of the 1993 Act, there 

is a proposal to create a discretion for the Tribunal to allow a freehold acquisition 

notwithstanding that the Building might not be self-contained. The test would be whether, in 

consequence of the lack of self-containment, the proposed freehold acquisition would not 

reasonably be expected to cause any particular practical problems for any interested party. 

 

27. There is an acknowledgement that, as a general policy, enfranchisement rights are not 

intended to benefit commercial property investors. Nevertheless, the law as it stands at 

present clearly does allow some commercial investors to exercise rights and the provisions in 

the current legislation are not wholly effective in promoting this policy. Views are therefore 

sought on whether it is desirable to attempt to restrict enfranchisement rights available to 

commercial investors generally, beyond the restrictions set out in the present legislation. Two 

possible ideas are put forward: 

a. The reintroduction of a residence test, and/or 

b. A reduced definition of a Residential Unit to exclude those let on short leases/tenancies 

which would in consequence be defined as Non-Residential Units. 
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28. The Law Commission are proposing that there should be an extension of the collective right 

to allow for the collective enfranchisement of an “estate” comprising multiple buildings. In 

simple terms, an estate enfranchisement will be permitted where the Residential Units let on 

Long Leases within multiple Buildings all contribute to a common service charge. It is proposed 

that the rules relating to collective enfranchisement (number of Units, number of participating 

Units, limit on Non-Residential Use etc) should be adopted and applied to such an estate. 
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Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Consultation Question 38. 

17.69  We provisionally propose to replace the language of “houses” and “flats” with the new 

concept of a “residential unit”. 

Do consultees agree? 

Broadly, yes. It will need to borne in mind though that there are some significant distinctions 

between houses and flats. In particular, their leasehold structures tend to be very different. A flat 

will generally be leased on the basis that the leaseholder has the internal non-structural parts of the 

flat demised to him. He is responsible for the internal repairs. The landlord retains the structural 

elements of the building and the common parts and is responsible for maintaining, repairing and 

insuring them. The leaseholder pays for the landlord’s services through a service charge. A house will 

more usually be let in its entirety with the structure included and the leaseholder himself is fully 

responsible for repairs, maintenance and insurance. That means that the leaseholder of a house is 

pretty much responsible for his own destiny whereas the leaseholder of a flat is dependent on both 

the landlord and the other leaseholders within the building. The leaseholder of a house will most 

likely be able to redevelop the building himself; the leaseholder of a flat cannot do that. Also, the 

government intends to introduce a ban on the use of leasehold for the sale of houses; including the 

renewal of leases so there will be a tension there. There are also valuation differences; generally, £ 

psf for houses is different for flats, as indeed is the deferment rate. 

 

17.70  Do consultees think that our proposed definition of a “residential unit”, set out at 

paragraphs 8.37 to 8.56, will work successfully in practice? 

Broadly, yes. However, there may be some issues to be considered. As regards the definition of 

“unit”, that would appear to work reasonably well for a house, flat or shop but may be more difficult 

for a building such as the one in Boss. In that case, the building was derelict and incapable of any 

use. There might also be arguments over what is meant by “intended purpose” and how it is 

ascertained. Also, looking at the list in paragraph 8.45(2), would gyms, storage rooms, garages etc 

individually be “units”?  

 

The requirement that the unit must be constructed or adapted for the purpose of a dwelling uses 

the definition from the 1993 Act, as opposed to designed or adapted for living in as used in the 1967 
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Act. Is there a reason for preferring one to the other? Do they mean the same? There has been 

better guidance from the courts on the meaning of “living in”. 

 

One issue that requires further thought is the idea that a mixed-use unit will be a residential unit if 

use as a dwelling is one of the intended purpose for which the unit is “configured” (the same as 

constructed or adapted?). If we take the case of a building comprising six storeys, five of which are 

used as offices with a flat on the sixth floor, it appears that the whole building would be a residential 

unit if the flat and the offices were inter-connected. Furthermore, the lease would not be a business 

tenancy under the preferred proposal if use of the flat for residential was not prohibited by the 

lease. That will no doubt lead to many leaseholders of buildings that are primarily commercial 

seeking to interconnect any residential accommodation within the building to the commercial 

premises in order to create a single residential unit. 

 

Also, the issue of whether premises comprising “common parts” would be able to constitute a “unit” 

would need to be decided. 

 

17.71  We provisionally propose to exclude business leases from enfranchisement rights.   

Do consultees agree?  

Yes 

If so, do consultees agree that the best method of achieving this exclusion is by restricting 

enfranchisement rights to leases which permit residential use? 

No. The two proposals are very different. The preferred proposal is extremely weak and, contrary to 

the legislative intention as explained in the paper, will allow the compulsory purchase of what are 

essentially commercial properties. The alternative, using the 1954 Act, will ensure that the policy of 

seeking to benefit genuine residential leaseholders will be better fulfilled. 

Paragraph 8.57 

Consultation Question 39. 

17.72  We provisionally propose to maintain the requirement that, in general, a leaseholder must 

have a lease which exceeds 21 years in order to qualify for any enfranchisement rights. 

Do consultees agree? 

Yes 

Paragraph 8.67 

 

 



54 
   3527526_1 

Consultation Question 40. 

17.73  We provisionally propose maintaining the current legal position that separate, concurrent 

long leases between the same landlord and leaseholder may be treated as if they were a 

single long lease. 

Do consultees agree? 

Yes 

 

17.74  We provisionally propose maintaining the current legal position that renewals or statutory 

continuations of long leases are also to be treated as long leases. Further, we propose 

adopting (across the board) the 1967 Act’s approach to consecutive long leases, in treating 

them as a single long lease. 

Do consultees agree? 

Yes. It is questionable whether any very useful purpose is served by retaining (and extending to flats) 

section 3(3) of the 1967 Act (it was not repeated in the 1993 Act). Its only function under the new 

regime would be to allow a leaseholder to go back to earlier leases to look for improvements which 

might be discounted in the valuation. If improvements are removed from the valuation (which is one 

of the options in Ch 15), then it would serve no purpose at all. However, even if a discount for 

improvements is to remain part of the valuation, is it really equitable for the leaseholder to go back, 

on some occasions to previous centuries, to look for improvements which might be discounted? 

Would it not be better to restrict relevant improvements (if they are retained) to those carried out 

during the term of the current lease, or at least put a time limit on how far back you can go; the term 

of the current lease or, say, 21 years whichever is the shorter? 

Paragraph 8.71 

Consultation Question 41. 

17.75  We provisionally propose that all qualifying criteria for enfranchisement rights based on 

financial limits (both the low rent test and rateable values) be removed. 

Do consultees agree? 

Yes, although there will need to be a saving provision for those country houses which are currently 

subject to an “excluded tenancy” under section 1AA and heritage property under section 32A of the 

1967 Act.  

Paragraph 8.74 

 

 

 



55 
   3527526_1 

Consultation Question 42. 

17.76  We provisionally propose that the requirement to own premises for two years before 

exercising enfranchisement rights in respect of those premises be abolished. 

Do consultees agree? 

Yes 

Paragraph 8.77 

Consultation Question 43. 

17.77  We provisionally propose that the right of individual freehold acquisition should be available 

where: 

 (1)  a leaseholder has a long lease over premises which include at least one residential 

  unit which is not sublet to another person on a long lease; 

 (2)  there are no units in the building save for the unit(s) let to the leaseholder under his 

  or her long lease; and 

 (3)  the premises let to the leaseholder comprise either: 

  (a) one unit; or 

  (b) more than one unit, but: 

  (i)  none of those units are residential units that are sublet to another person 

   under a long lease; and 

  (ii)  the floor space of any non-residential units does not exceed 25% of the floor 

   space of all the units combined. 

Do consultees agree? 

Yes 

Paragraph 8.95 

Consultation Question 44. 

17.78  We provisionally propose that the premises which may be the subject of a freehold 

acquisition claim (whether individual or collective) should be identified in line with the 1993 

Act’s definitions of “self-contained building” and “self-contained part of a building”. 

Do consultees agree? 

Yes 
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17.79  We provisionally propose that, otherwise, the “building” in which a unit is contained can be 

defined simply as a built structure with a significant degree of permanence which can be 

said to change the physical character of the land. 

Do consultees agree? 

Yes 

Paragraph 8.104 

Consultation Question 45. 

17.80  We invite consultees’ views on the desirability and workability of creating a discretion for 

the Tribunal to authorise, in limited circumstances, a freehold acquisition (whether 

individual or collective) where this would not otherwise be possible because the building or 

part of building concerned is not, or might not be, self-contained. 

It is not desirable at all. Having carefully designed the proposed new regime to provide clarity and 

certainty, this proposal introduces the opposite. Indeed that is accepted because the discretion is 

intended to be exercised in doubtful cases. A freeholder is entitled to know whether his building is 

or is not likely to be compulsorily acquired and clarity is an important element of the confiscatory 

legislation. What is meant by “practically desirable”? What criteria will the Tribunal be asked to 

consider in exercising their discretion? We would be potentially going back to the difficult concept of 

materiality; an issue with which the very highest courts have struggled. Incidentally, Malekshad is 

not a good example of the alleged problem; since the leaseholder in that case owned both units, he 

could have acquired the whole building under the proposed new regime without having to trouble 

the courts at all. 

Paragraph 8.109 

Consultation Question 46. 

17.81 We provisionally propose that it is appropriate to apply a maximum percentage limit on non-

residential use to individual freehold acquisition claims concerning premises containing 

multiple units. 

Do consultees agree? 

Yes 

 

17.82  We provisionally propose that that limit should be the same as that which applies to 

collective freehold acquisition claims. 

Do consultees agree? 

Yes 
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17.83  We provisionally propose that the limit should be set at 25% of the internal floor space 

(excluding common parts). 

Do consultees agree? 

Yes 

Paragraph 8.119 

Consultation Question 47. 

17.84  We provisionally propose to maintain an equivalent of the current requirement that, for a 

collective enfranchisement, there must be a minimum of two or more flats held by qualifying 

tenants in the premises to be acquired. 

Do consultees agree? 

Yes 

Paragraph 8.134 

Consultation Question 48. 

17.85  We provisionally propose to maintain an equivalent of the current requirement that, for a 

collective enfranchisement, at least two-thirds of the flats in the premises to be acquired 

must be let on long leases. 

Do consultees agree? 

Yes 

Paragraph 8.142 

Consultation Question 49. 

17.86  We provisionally propose that the leaseholders of at least half of the total number of 

residential units in the premises to be acquired must participate in a collective freehold 

acquisition. 

Do consultees agree? 

No, it should be 50% plus 1. Many of the issues that cause so much soul-searching are resolved by 

this simple amendment.  

Paragraph 8.144 

Consultation Question 50. 

17.87  We provisionally propose to remove the requirement that, in the case of a building 

containing only two residential units, both leaseholders must participate in a collective 

freehold acquisition claim. 

Do consultees agree? 
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No, this requirement should be retained; otherwise it is no longer a collective claim. If one 

leaseholder wishes to claim and the other does not (and may not wish for his neighbour to acquire 

the freehold) why should the first leaseholder’s desire to acquire the freehold trump the second 

leaseholder’s desire for the status quo? The suggestion that the existence of a collective right for 

both leaseholders to exercise the right is somehow a justification for one to do it alone does make 

sense. This is another issue which is easily resolved by having a requirement for 50% plus 1 to make 

a claim. 

Paragraph 8.147 

Consultation Question 51. 

17.88  We provisionally propose to remove the current prohibition on leaseholders of three or 

more flats in a building being qualifying tenants for the purposes of a collective 

enfranchisement claim. 

Do consultees agree? 

No. There is much soul-searching here about trying to resolve the dilemma of allowing commercial 

investors in residential property to enjoy the fruits of enfranchisement. The justification for 

abandoning this restriction is not because of its laudable intention (to restrict the ability of commercial 

investors to enfranchise), but because the provision is poorly drafted and easily circumvented. It is 

said the perceived inhibition is wholly illusory because the well-advised and sophisticated investor can 

easily avoid it (but see Q 57). However, would it not be better to retain the restriction but to ensure 

that the abysmal drafting is improved so as to make it effective? There are two particular 

improvements that could be made. First, the restriction should be applied to a proportion of the flats 

so that an investor could not dominate. For example, it might be a percentage (rather than a fixed 

number) of the qualifying tenants in single or connected ownership. Secondly, the definition of what 

constitutes connected parties could be considerably tightened. For example, the reference to 

“person” in subsection 5(5) could be extended to include family members and trustees for them and 

the reference to “associated company” in subsection 5(6) could also be improved by looking at other 

(and tighter) statutory definitions  

Paragraph 8.149 

Consultation Question 52. 

17.89  We provisionally propose the continuation of the 25% limit on non-residential use in 

collective freehold acquisition claims. 

Do consultees agree? 

Yes 

Paragraph 8.153 
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Consultation Question 53. 

17.90  We provisionally propose the continuation of the exceptions from collective freehold 

acquisition claims for resident landlords and operational railway tracks. 

Do consultees agree? 

Yes 

Paragraph 8.155 

Consultation Question 54. 

17.91  We provisionally propose that the qualifying criteria for the collective freehold acquisition of 

an estate ought to correspond to those for the collective freehold acquisition of a single 

building. 

Do consultees agree? 

Yes but ensuring the limits on the exercise of the right as suggested in the answer to Q 25, including 

50% plus 1 

Paragraph 8.157 

Consultation Question 55. 

17.92  We invite the views of consultees as to whether there should be an exception to the two-or-

more flats requirement and the two-thirds condition in the case of buildings consisting of 

two residential units, so as to enable a “collective” freehold acquisition by the leaseholder of 

one unit where the other is retained by the landlord of the building. 

There should not be. The arguments in paragraphs 8.163 and 8.164 are compelling. Again, the 

problem goes away if the proposal to have a minimum participation of 50% plus 1 is accepted. Also, 

what is the difference in principle between the example given and a single leaseholder of a flat in a 

three-flat block? He also has no ability to acquire an interest in the freehold or a say in the 

management of the building. 

Paragraph 8.166 

Consultation Question 56. 

17.93  We provisionally propose that the 25% limit on non-residential use should apply to two-unit 

buildings as it does to any other multi-unit building.  

Do consultees agree? 

Yes 
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17.94  If consultees disagree, how should two-unit buildings be treated differently? Do consultees 

favour: 

(1)  a proviso to the effect that a non-residential unit can be treated as residential where 

 its use is “ancillary” or “complementary” to residential use of another unit; 

(2)  a higher percentage limit; or 

(3)  a sunset clause? 

Alternatively, is there another potential approach we should consider? 

Not applicable 

Paragraph 8.180 

Consultation Question 57. 

17.95  Do consultees think that the ability of a head lessee of a block of flats to acquire the 

freehold of that block individually is a significant problem with our proposed scheme, 

compared with the reality under the current law? 

Yes. It is said that under the current law, the ability of the head lessee to acquire the freehold of his 

building is inhibited by two principal factors. First, the fact that a block of flats is not a house under 

the 1967 Act. Secondly by the “not more than two flats” ownership rule under the 1993 Act. 

However, it is suggested that the second factor can easily be avoided by the head lessee granting 

long leases of flats to special purpose vehicles and then mounting a collective claim (as was done in 

Dolphin Square), However, the opportunity to grant long leases of the individual flats to SPVs is 

available only to a head lessee who has a headlease with an unexpired term of more than twenty-

one years or who has a headlease which does not exclude the right to grant underleases for a term 

in excess of twenty-one years. Furthermore, it is a complex and expensive task to create a scheme to 

achieve this. It is not so easily avoided as is suggested. For those reasons, the “not more than two 

flats” ownership rule should be retained albeit in improved form (see Q 51). 

Paragraph 8.184 

Consultation Question 58. 

17.96  Do consultees consider it desirable to attempt to restrict the enfranchisement rights of 

commercial investors further than the current law does? 

In principle, yes but that is very difficult to achieve that without removing rights from some 

leaseholders who presently have them.  
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17.97  If so, do consultees consider that it might be possible successfully to restrict the 

enfranchisement rights of commercial investors: 

(1) by means of a residence test; or 

(2)  by the adoption of a reduced definition of a residential unit, to exclude units 

  which are let on short residential tenancies? 

Are there any other options we should consider? 

It would be possible but those two options would be very difficult to implement for all the reasons 

set out in the paper.  

Paragraph 8.192 

Consultation Question 59. 

17.98  How and to what extent has the exercise of enfranchisement rights been slowed down, 

prevented, or made more costly by: 

(1)  the qualifying criteria based on financial limits (the low rent test and rateable values) 

under the 1967 Act; 

Most of the qualifying criteria no longer exist save in exceptional circumstances. Within PCL, 

they are mostly used for seeking to establish a better valuation methodology.  

(2)  the difficulty in categorising premises as either flats or houses; 

 It is not a significant issue in itself.  

(3)  the uncertainty surrounding the definition of a “house” under the 1967 Act and the 

definition of a “self-contained building” under the 1993 Act; 

In the vast majority of cases, it is not an issue.  The disputes have generally arisen where 

leaseholders have sought to push the boundaries of what in ordinary parlance (or perhaps in 

the view of the man on the Clapham omnibus) would not be viewed as a “house”.  

(4)  the two-year ownership rule under the 1967 Act and (in respect of lease extensions) 

the 1993 Act; and 

Tends only to be a problem when claims go wrong and a second claim is needed after a sale 

(5)  the general complexity and inaccessibility of the qualifying criteria for  

enfranchisement rights? 

Generally, the qualifying criteria are not that difficult in the great majority of cases. It is the 

exceptions to the general rules that become more difficult.  

 

17.99  To what extent would our proposed reforms to qualifying criteria reduce: 

(1)  the duration and cost of the enfranchisement process; and 
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 Doubtful whether the new qualification rules per se would have much effect 

(2)  the number of disputes arising under the enfranchisement regime? 

Clearly, the greater the certainty, the less scope there is for disputes. As at present, the vast 

majority of claims will go through without significant dispute. It is the outliers where the 

disputes tend to arise and the more exceptions that are made to the general rules the 

greater the opportunity for disputes to arise over those outliers. The question is: do you 

want to make it quick and simple for the great majority (accepting that there will be some 

who do not fall inside the quick and simple rules) or do you want to add complexities to 

ensure that, so far as possible, nobody gets left out. 

Paragraph 8.194 

Consultation Question 60. 

17.100  We welcome evidence as to the likely effect of further restrictions on the ability of 

commercial leaseholders to enfranchise (whether at all, or at a higher premium than other 

leaseholders) on: 

(1)  the leasehold market; 

The first problem is how to define a “commercial investor”. Neither of the options raised in 

Q 58 is satisfactory. Assuming for the moment that you can somehow identify what 

constitutes a commercial investor, then the obvious impact would be to create a two-tier 

market. Landlords would no doubt seek to object to an assignment of a lease from a 

commercial investor to an individual (citing Kitway and Bickel) on the ground that rights 

(either to enfranchise at all or to enjoy a valuation advantage) would be acquired by the 

assignee which were not available to the assignor.  

(2)  the wider housing market; and 

There may be some landlords who would insist on granting new leases only to commercial 

investors but with the government’s announcement of a ban on ground rents in all future 

leases, the incentive to retain a freehold investment will be greatly diminished. 

(3) the economy more broadly. 

 No view.  

Paragraph 8.196 
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Leasehold home ownership: buying your freehold or extending your lease 

Chapter 9: Qualifying criteria: exceptions and qualifications 

 

1. Having set out in Ch 8 their proposals for the reform of the qualifying criteria, the Law 

Commission turn their attention to the exceptions and qualifications to those criteria. 

 

2. The potential exceptions and qualifications considered are: 

a. Shared ownership Leases. 

b. The National Trust 

c. The Crown 

d. Community Land Trusts and other Community Housing Schemes 

e. Others, including 

i. Property designated as being of outstanding interest (currently houses only) 

ii. Redevelopment exception for public bodies (houses only) 

iii. Reservation by certain public bodies of the future right to develop (houses only) 

iv. Reservation by New Town Authorities of a right of pre-emption (houses only) 

v. Housing Associations, subject to conditions (houses only) 

vi. Charitable Housing Trusts 

vii. Cathedral precincts (flats only) 

 

3. Most of these exceptions have limited and specialist application. However, it is worth briefly 

considering some of them. 

 

4. As regards Shared Ownership Leases, the Law Commission has received specific Terms of 

Reference as follows: 

 

“To ensure that shared ownership leaseholders have the right to extend the lease of their 

house or flat but not to be able to acquire the freehold of their house or participate in the 

collective enfranchisement of their block of flats prior to having staircased their lease to 100%” 

 

5. It is proposed therefore that shared ownership leaseholders should have the same right to a 

lease extension as other leaseholders although the new lease would need to replicate the 

terms of the existing lease relating to shared ownership. The Law Commission accepts that 
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this would create some different and potentially difficult valuation issues and views are sought 

as to how such issues might be dealt with. 

 

6. Government policy is that shared ownership leaseholders should not have the right to acquire 

the freehold either individually or collectively until their share in the lease reaches 100%. 

However, that raises the question of how shared ownership leases should be treated when 

considering the qualification criteria for a collective claim.  

a. Should they be included at all stages in calculating the two-thirds and fifty per cent 

conditions  

b. Should they simply be ignored at all stages in calculating the two-thirds and fifty per cent 

conditions  

c. Something else. 

 

7. There is also the question of whether shared ownership leases should have to meet certain 

conditions in order to be exempt from having rights to acquire or to participate in the 

acquisition of the freehold. The 1967 Act sets out conditions; the 1993 Act does not.  The Law 

Commission proposes that conditions based on the conditions in the 1967 Act should be 

applied to the new regime. 

 

8. At present the National Trust, as regards land held inalienably, is wholly exempt from the 1993 

Act; as regards the 1967 Act, it is exempt from a freehold claim but a lessee of a house can (if 

he meets the present qualifying conditions) claim a 50-year lease extension at a modern 

ground rent. The Law Commission come to no conclusion but seek views as to whether: 

a. There should be no exemption for the National Trust from the new regime 

b. There should be complete exemption for the National Trust from the new regime 

c. National Trust leaseholders should be able to claim a lease extension but not have any 

right to acquire (either individually or as part of a collective) a freehold 

 

9. The Crown is not bound by either the 1967 Act or the 1993 Act but has given an undertaking 

to Parliament that in most cases it will act by analogy with the legislation. That does not 

however apply to what are called the “Excepted Areas”. In those areas, freehold acquisition is 

not available but the Crown will negotiate extended leases on a voluntary basis. 
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10. The Law Commission makes no proposals as to how the new regime would apply to the Crown 

but seeks views on the current arrangements and on the experience of those who have used 

them. 

 

11. Views are sought on whether there should be a new exemption for Community Land Trusts 

and other Community Housing Schemes. Schedule 11 to the Localism Act 2011 already 

provides a limited exemption for certain developments by community organisations. 

 

12. There is presently an exemption under the 1967 Act (but not the 1993 Act) for certain land 

designated (for inheritance tax purposes) of “outstanding scenic historic or scientific interest”.   

 

13. There are also: 

a. under the 1967 Act various additional powers and exemptions applied to certain public 

and similar bodies.  

b. Under the 1967 Act, further exemptions for “right to buy” leases granted by housing 

associations. 

c. Under both Acts (but not identical provisions) exemptions for certain charitable housing 

trusts 

d. Under the 1993 Act, there are no rights to the freehold or a lease extension for properties 

within the precinct of a cathedral church. 

 

14. There is one further current “exemption” which is not covered in the paper. Section 1AA of 

the 1967 Act removed the “low rent test” for the purpose of section 1(1) provided that the 

lease was not an “excluded tenancy”. An “excluded tenancy” is one where 

a. The house falls with a “designated rural area” 

b. The freehold of the house is owned with adjoining land that is not occupied for residential 

purposes and has been so owned since certain specified dates 

c. The tenancy was granted on or before certain specified dates. 

 

15. Section 1AA was repealed by the Housing and Regeneration Act 2008 but subject to a saving 

provision that it would continue to have effect as regards: 

a. A tenancy granted before 7th September 2009, and 

b. A house within a designated rural area. 
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16. It follows that leaseholders who presently hold an “excluded tenancy” and in consequence do 

not have a right to an extended lease or the freehold under the 1967 Act, will acquire such 

rights under the new regime unless there is an “exemption”. 

 

17. Views are sought generally on the retention of all or any of the exceptions and qualifications. 

It not asked whether there should be any further exceptions or qualifications but that should 

also be considered, particularly in relation to the removal of any financial limits and/or the 

low rent test under the 1967 Act. 
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Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Consultation Question 61. 

17.101  We provisionally propose: 

 (1)  that shared ownership leaseholders should be entitled to a lease extension which is 

  of the same length as that available to any other leaseholder; and 

 (2)  that the terms of the lease extension must replicate any terms of the existing lease 

  which relate to its shared ownership nature. 

Do consultees agree? 

Yes 

 

17.102  We invite the views of consultees as to: 

 (1)  the calculation of the premium payable by a shared ownership leaseholder for a 

  lease extension; 

 (2)  any issues of valuation and procedure which arise where the provider of the shared 

  ownership lease is itself a leaseholder; and 

 (3)  any other issues which may arise on the exercise of the right to a lease extension by 

  a shared ownership leaseholder. 

These are questions for those valuers who specialise in the area of shared ownership leases 

Paragraph 9.37 

Consultation Question 62. 

17.103  We invite the views of consultees as to whether the proposed requirements for a collective 

freehold acquisition claim that: 

 (1)  two-thirds of the residential units in a building or on an estate must be let on long 

  leases; and 

 (2)  leaseholders of at least half of the residential units in the building or on the estate 

  must participate in the claim;  

should be relaxed where a building or estate includes residential units let on shared 

ownership leases. 

They should be relaxed 

 

17.104  If consultees think that the requirements should be relaxed, then how should this be done? 
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(1)  Should shared ownership properties be ignored altogether when determining the 

 number of residential units in a building or on an estate, and whether the necessary 

 percentage requirements are met? 

 Yes 

(2)  Alternatively, should shared ownership leaseholders be treated as long leaseholders 

 for these purposes, even though they cannot themselves participate in the collective 

 freehold acquisition? 

 No 

(3)  Is there another approach which could be used? 

Paragraph 9.42 

Consultation Question 63. 

17.105  We provisionally propose that: 

(1)  shared ownership leases should be required to comply with particular statutory  

 criteria in order to be exempt from rights of freehold acquisition; and 

(2)  those criteria should be the same regardless of the type of landlord. 

Do consultees agree? 

Yes 

 

17.106  We provisionally propose that those statutory criteria should require that the shared 

ownership lease:  

(1)  entitles the leaseholder to acquire additional shares in the house at any time, up to 

 a maximum of 100%, in increments of 25% or less (save in the case of properties in 

 designated protected areas, where a lower maximum entitlement should be 

 permissible); 

(2)  provides that the price payable for such shares shall be proportionate to the market 

 value of the property at the time of acquisition of the shares, and provide for a 

 corresponding reduction in rent payable by the leaseholder; and 

(3)  entitles the leaseholder to require the landlord’s interest to be transferred to him or 

 her, free of charge, at any time after he or she has acquired 100% of the shares in 

 the property. 

Do consultees agree?  

Yes 
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We also invite the views of consultees as to any other criteria which they consider shared ownership 

leases should be required to satisfy in order to be exempt from rights of freehold acquisition. 

None 

Paragraph 9.48 

Consultation Question 64. 

17.107  We invite the views of consultees as to the treatment of long leases of National Trust 

properties within our new enfranchisement regime. Should National Trust property let on 

long residential leases: 

(1)  be excluded altogether from statutory enfranchisement rights; 

(2)  be subject to enfranchisement claims in the same way as any other property; or 

(3)  be subject to more limited enfranchisement rights than other property? 

The main arguments here are neatly summarised in paragraph 9.53. It is not fair to say that the grant 

of a long lease is contrary to the purpose of the Trust; namely, preserving land and buildings 

permanently for the benefit of the nation. The same argument could be used for the exemption of 

heritage property, flats in cathedral precincts, the Crown and excluded tenancies under section 1AA. 

The grant of a long lease has always played a role in the long-term management of Estates and in the 

maintenance of long-term ownership and stewardship. Those who acquire a long lease of a property 

on National Trust land do so in the knowledge that it has no (or has limited) enfranchisment rights 

attached to it. The National Trust should be wholly exempted.  

 

17.108  If National Trust properties are to enjoy more limited enfranchisement rights than other 

property, how should this limitation be achieved? 

If the exemption is to be limited, then the new regime should apply only to leases granted after 

commencement. Thought would need to be given in such circumstances to the status of a 50-year 

lease extension granted after commencement; would that lease then attract rights under the new 

regime? Clearly, it should not.   

Paragraph 9.60 

Consultation Question 65. 

17.109  We would like to hear from any consultees who have made lease extension or freehold 

acquisition claims against the Crown (whether pursuant to the Crown’s undertaking to 

Parliament or its voluntary policy).  

What has been your experience? 

No view 
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Have you encountered any difficulties? 

Paragraph 9.66 

Consultation Question 66. 

17.110  We invite consultees’ views as to whether there should be a new exemption from 

enfranchisement rights for community land trusts and other forms of community-led housing. 

The argument made in favour is compelling 

 

17.111  If so, we invite the views of consultees as to: 

(1)  the housing models to which the exemption should apply; 

(2)  the way in which the exemption should work, and the circumstances in which it  

 should apply; 

(3)  the enfranchisement rights which should fall within the exemption; and 

(4)  any other issues which consultees consider relevant to such an exemption. 

No view 

Paragraph 9.74 

Consultation Question 67. 

17.112  We invite consultees to share their experiences of the existing exemptions and 

qualifications to enfranchisement rights. We also invite consultees’ views as to whether 

these exemptions and qualifications should be retained in any new enfranchisement regime. 

They are all of limited application. There appears to be no compelling reason not to repeat the 

existing exemptions and to apply them to the new regime. Since there is no longer to be a distinction 

between houses and flats, they would presumably need to be applied to all or none. It would be 

interesting though to review the bodies entitled to the exception and powers in sections 28, 29 and 

30 of the 1967 Act and the extent to which they are used and/or exercised and by whom. 

Paragraph 9.96 

Consultation Question 68. 

17.113  If you have experience of the grant of lease extensions to shared ownership leaseholders 

(either under the 1993 Act or on a voluntary basis), please tell us about the terms on which 

these lease extensions have been granted. 

No experience 

Paragraph 9.97 

Consultation Question 69. 

17.114  We welcome evidence as to how Government’s policy decision to give shared ownership 

leaseholders a statutory right to a lease extension would affect: 
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(1)  the willingness of landlords and developers to offer shared ownership leases; and 

(2)  the market value of shared ownership leases. 

No view 

Paragraph 9.98 
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Leasehold home ownership: buying your freehold or extending your lease 

Chapter 11: Procedure: proposals for reform 

 

1. Ch 11 sets out the Law Commission’s proposals for a single procedure by which any of the 

proposed enfranchisement rights (Chs 4, 5 and 6) can be claimed.  

 

2. It is proposed to introduce a single set of prescribed forms for parties to use in bringing or 

responding to an enfranchisement claim. These will include: 

a. an Information Notice. 

b. a Claim Notice. 

c. a Response Notice. 

 

3. An Information Notice will require a recipient to provide the leaseholders with the name and 

address of his immediate landlord and the name and address of any other superior landlord 

of whom the recipient is aware. 

 

4. It is proposed that a Claim Notice (to include a statement of truth) should be signed by the 

participating tenants and 

a. Signature could be by hand or electronically 

b. Rules should clarify who can sign for a corporate body 

c. Can be signed on behalf of a participator by someone authorised to do so.  

 

5. A Claim Notice in the prescribed form will be accompanied by evidence of the leaseholder(s)’ 

title and will require the following information to be set out: 

a. The names of each of the leaseholders who are bringing the claim. 

b. In respect of each named leaseholder: 

i. the address of the leasehold premises that is relevant to his or her entitlement to 

bring the claim; and 

ii. prescribed details of the lease under which that leasehold interest is held. 

c. In the case of a collective freehold acquisition: 

i. the number of residential units in the building; 

ii. the number of residential units held by leaseholders eligible to participate in the 

claim; 
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iii. the names and addresses of those eligible leaseholders who are not participating in 

the claim; and 

iv. the name and address of the nominee purchaser. 

d. The name of the landlord on whom the notice is to be served (the competent landlord), 

if known. 

e. The address of the premises held by the competent landlord that is, or includes, 

(whether in whole or in part) the interest claimed. 

f. The type of enfranchisement right being claimed in respect of those premises. 

g. The legal basis of the leaseholders’ claim to be entitled to bring that claim. 

h. A plan showing the location of the claimed premises. 

i. A plan showing the extent of the premises claimed. 

j. The terms on which it is proposed the interest should be acquired. In particular: 

i. (in the case of collective freehold acquisitions) whether the leaseholders require the 

landlord to take a leaseback of any parts of the premises; 

ii. the price to be paid; and 

iii. the terms of any transfer/lease extension. 

k. An address within England and Wales at which any Response Notice must be 

 served. 

l. The date by which any Response Notice must be served. 

m. The addresses at which the Claim Notice is to be served, together with the category of 

prescribed address into which those addresses are considered to fall. 

n. Confirmation that the leaseholders have carried out specified checks (see below) prior to 

completing the notice (if required). 

 

The Claim Notice will also contain a Warning Note as to the need to register the Claim Notice 

against the landlord’s title and the consequences of failing to do so. 

 

6. For the reasons given in Ch 6, it is not proposed, on a collective claim, to provide for a right 

to participate (or notice of invitation to participate) prior to a claim being made. 

 

7. A Response Notice in the prescribed form will be accompanied by evidence of the freeholder’s 

title and will require the following information to be set out: 

a. whether the landlord admits or denies the leaseholders’ entitlement to the 

enfranchisement right claimed in their Claim Notice; 



74 
   3527526_1 

b. if the right is being denied by the landlord, the basis for doing so; 

c. (without prejudice to any such denial) whether the landlord accepts or rejects each of the 

leaseholders’ proposed terms of acquisition (including any proposed leasebacks), 

including price, as set out in the Claim Notice, and a statement of the landlord’s proposed 

terms (including whether the landlord proposes to take a leaseback of any units not let on 

a long residential lease, which he or she has not already been required by the leaseholders 

to take); 

d. a draft contract, lease or transfer setting out the landlord’s proposed terms of 

acquisition; and 

e. an address for service of proceedings within England and Wales. 

 

8. Service of a Claim Notice will be made on the landlord who has a sufficient interest in the 

building to grant the interest claimed. The claimant(s) will only need to serve that landlord; 

it will be for the landlord to provide copies of the Claim Notice to any other landlords. 

 

9. In the great majority of cases, service of a Claim Notice is not likely to cause any difficulties; 

the claimant will know the identity and address of his landlord. However, in the minority of 

cases, it gets more complicated; there will be Group A and Group B addresses.  

a. Group A addresses are those where there is a high likelihood of the Claim Notice being 

received. They are: 

i. The address at which the landlord has said he will accept service of enfranchisement 

notices, or 

ii. His current address 

b. Group B addresses are those where there is a reasonable prospect that the Claim Notice 

will be received; they are: 

i. The landlord’s last known address 

ii. The last address given under s.47 LTA 1987 

iii. The last address given under s.48 LTA 1987 

iv. Latest email address given by the landlord for the purpose of serving notices  

c. In either case, the Claim Notice should also be given at the addresses shown in the 

Proprietorship Register of the landlord’s title at the Land Registry. 

d. In those cases where pre-service checks (see below) have revealed that the landlord 

has died, become bankrupt or (if a company) is insolvent, then the landlord can be 
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served at the address of the deceased’s personal representatives or trustee or (in 

the case of a company) the administrator, receiver or liquidator.  

 

10. A claim relying a Group A address will be designated a claim starting by Service Route A; a 

claim relying a Group B address will be designated a claim starting by Service Route B. The 

Claim Notice will need to state the name of the competent landlord, the address for service 

and within which Group the address falls. The Claim Notice will then need to be served at 

that address.  

 

11. The competent landlord will have a prescribed period for service of a Response Notice (see 

below). If he does so, then there will be a prescribed period (see below) after which an 

application can be made to the Tribunal for a determination of any outstanding terms of 

acquisition. 

 

12. If a Response Notice is not given within the prescribed period, then the leaseholders will be 

able to apply to the Tribunal for it to determine the terms of acquisition, subject to proving 

service of the Claim Notice. At present, under the 1993 Act, the failure by the landlord 

timeously to serve a counter-notice entitles the claimant to seek an order from the court to 

enable it to acquire the interest claimed on the terms proposed in the claim notice. That will 

no longer apply. 

 

13. If the leaseholders do not know the identity of their landlord or cannot ascertain an address 

for service within Groups A or B, then they can apply to the Tribunal for an order to allow 

them to proceed with their claim without service (the No Service Route). This would appear 

to be the alternative to the present “missing landlord” procedure. 

 

14. In consequence of this rather more lax procedure, it is proposed that the leaseholder should 

be required to undertake a number of pre-service checks. They would be: 

a. In all cases, a search at the Land Registry  

b. In cases using Service Route B: 

i. In the case of an individual, searches at 

1. the Probate Registry, and 

2. Insolvency Register 

ii. In the case of a company, Companies House 
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15. There are two circumstances proposed where the leaseholder should be required to 

advertise in the London Gazette: 

a. If the identity of the landlord is not known and it is intended to proceed under the No-

service Route, or 

b. If the identity of the landlord is known but  

i. The leaseholders do not have an address for the landlord falling with Groups A or B 

and 

ii. The pre-service checks have not revealed an alternative address 

 

16. The leaseholder will be required to serve the Claim Notice only on the “competent 

landlord”. It will then be for the competent landlord to  

a. give copies of the notice to:  

i. any other landlord (superior or intermediate) of whom he/she is aware.  

ii. Any third party to the lease 

b. serve the Response Notice. 

 

17. It is accepted that, in these circumstances, there is a risk that an “other landlord” might not 

be made aware of a claim. It is proposed therefore that any other landlord who suffers loss 

in consequence of not being given a copy of the Claim Notice should be able to recover that 

loss from the competent landlord.  

 

18. A potential problem with this procedure is that the competent landlord may not have the 

interest with the greatest value and there is the possibility that the competent landlord may 

not have the resources to meet any claim; an obvious example is a freehold subject to a 999-

year intermediate lease in circumstances where the leaseholder is making a freehold claim. 

 

19.  Failure by the competent landlord to serve a Response Notice either at all or timeously 

would no longer result in the leaseholder being able to acquire the interest claimed on the 

terms set out in the Claim Notice. The consequences of failing to serve a Response Notice 

(either at all or within time) are considered below. 

 

20. As at present, it is intended that the competent landlord would have the conduct of the 

claim and would have the power to settle the claim. However, another landlord could 
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replace the competent landlord prior to the date prescribed for service of the Response 

Notice if either (i) that is agreed between the landlords or (ii) the Tribunal so orders. An 

order of the Tribunal would be made to replace the competent landlord if  

a. the other landlord’s interest is likely to be worth more than the competent landlords, or 

b. it is otherwise reasonable to do so. 

 

21. If such agreement is reached or such an order is made, the other landlord would have the 

right to serve a Response Notice (within the prescribed period) and any Response Notice 

served by the competent landlord (within the prescribed period) would cease to have effect. 

 

22. The Law Commission seeks to limit the circumstances under which a Claim Notice or a 

Response Notice would be held to be invalid. The invalidity test proposed is whether the 

error has “made it impossible or substantially more difficult for the recipient of the notice to 

respond”. It is difficult to see how this test would in any way lessen challenges to the validity 

of notices. It is also proposed that parties should be able to amend a notice at any time 

before settlement or determination of terms of acquisition although it is difficult to see what 

useful purpose would be served by this. Also, what is the effect of the timetable if a notice is 

amended and what happens as regards procedural steps taken before the notice is 

amended? If a notice is not invalid (notwithstanding that it may contain non-material errors) 

what useful purpose is served by seeking to amend it?  

 

23. The present procedure divides jurisdiction between the Tribunal and the court for (i) 

determining the terms of acquisition and implementing those terms. It is proposed (set out 

in more detail in Ch 12) that the Tribunal will in future have exclusive jurisdiction to settle 

disputes and enforce procedure.  

 

24. As regards applications to the Tribunal: 

a. The leaseholder will be able to apply:  

i. for a determination of any matters remaining in dispute after the expiry of a 

prescribed period (see below) following service of the Response Notice 

ii. for a determination of terms of acquisition where the leaseholder has proceeded 

under Service Route A or B and the landlord has failed to serve a Response Notice 

within the prescribed period. Generally, the landlord will not be heard on this 
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application unless he has obtained an order from the Tribunal permitting him/her to 

participate in the claim procedure (see below). 

iii. For on order to proceed under the No-Service Route. 

b. The landlord will be able to apply: 

i. for a determination of any matters remaining in dispute after the expiry of a 

prescribed period (see below) following service of the Response Notice 

ii. In cases where he/she has not received the Claim Notice or has failed to serve a 

Response Notice within the prescribed period, for an order to be permitted to serve 

a Response Notice out of time. Such an order would likely be granted unless the 

consequence is that the claim would be unreasonably disrupted or delayed. 

iii. To set aside an order of the Tribunal where that order has been made without the 

landlord having been heard. Views are sought on the grounds on which the Tribunal 

would have discretion to make such an order. 

iv. To strike out a “stale” Claim Notice where the landlord has served a Response Notice 

but the leaseholder has failed to take the next procedural step within the prescribed 

period. The application would be made on 14-days’ notice.  

c. The completion date will either have been agreed between the parties or determined by 

the Tribunal. 

d. In the event that a document that requires execution by a party is not executed by a 

specified date, either party would be able to apply for an order that a specified person 

(i.e. a judge of the Tribunal) will be able to execute the deed. 

e. It is also proposed that, in the case of a collective claim, an alternative group of 

leaseholders would also be able to apply to the Tribunal to strike out that claim if that 

claim was “stale” and that second group want to make a collective claim of their own 

f. There are further detailed proposals as regards the mode of and the addresses for 

service of an application to the Tribunal. 

g. Views are sought on whether it is necessary to prescribe any other stages of the 

conveyancing process. Overall, these proposals appear simplistic, not least because they 

appear to assume that it is the landlord who will inevitably be the party seeking to be 

disruptive whereas in many cases (particularly in the sophisticated PCL market), it is 

more often the leaseholder who seeks to delay and frustrate the implementation of 

claims. Furthermore, collective claims in particular can be extremely complex and it is 

not apparent that these have been thought through.  
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25. The Law Commission has proposed the following timetable: 

a. The competent landlord must give copies of the Claim Notice to any intermediate 

landlord or third party within fourteen days of service on him/her of the Claim Notice 

b. Service of the Response Notice – six weeks (or such longer period as may be specified by 

the leaseholder) following service of the Claim Notice 

c. If no Response Notice is given within the six-week period, the leaseholder can 

immediately apply to the Tribunal (see above) 

d. If a Response Notice is given within the six-week period (or any longer period specified 

in the Claim Notice), either party can apply to the Tribunal to determine the claim after 

twenty-one days. 

 

26. A leaseholder will be entitled to withdraw a Claim Notice at any time prior to completion.   

 

27. It is proposed that, unlike the present system whereby a claim notice needs to be specifically 

assigned with the lease, a Claim Notice would automatically be assigned unless it is expressly 

stated that the benefit of the notice will not pass to an assignee. However, the assignor 

would still be treated as the claimant until the landlord receives notice of the assignment. 

 

28. It is intended that service of a Claim Notice will impact on the landlord’s ability to deal with 

his property during the currency of the claim broadly as presently provided. This relates 

particularly to: 

a. Lease terms not expiring during the currency of the claim 

b. Restrictions on the service of notices to quit 

c. A stay on possession proceedings 

d. Suspension of sale contracts 

e. Only one Claim Notice for the same claimed interest could subsist at the same time; but 

there would be no “penalty period” between claims. 

f. A collective freehold claim would suspend a lease extension claim; it is not stated what 

would happen to an individual freehold claim. 

 

29. A leaseholder would still be required to register his/her claim at the Land Registry against 

the landlord’s registered title but if the landlord disposes of his/her interest after the Claim 

Notice has been served but registration of the Claim Notice at the Land Registry occurs 
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within 14 days of the date of service, then the landlord will be required to meet the 

leaseholder’s wasted costs. 

 

30. There are a number of further technical proposals as regards mortgages, rentcharges, and 

third-party consents. There are also proposals as regards registration procedures at the Land 

Registry for transactions made pursuant to an enfranchisement claim which broadly mirror 

the present regime. 
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Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Consultation Question 70. 

17.115  We provisionally propose that a single procedure should apply to all enfranchisement rights. 

Do consultees agree? 

In principle yes, although further thought needs to be given as to whether a collective claim 

(whether for a building or an estate) is so fundamentally different from an individual claim (whether 

for a new lease of a freehold) that a separate procedure is desirable. Very often, they are far more 

complex and time consuming, particularly for the larger and more complicated buildings.  

Paragraph 11.13 

Consultation Question 71. 

17.116  We provisionally propose that a single set of prescribed forms be introduced for bringing 

and responding to enfranchisement claims, namely an Information Notice, a Claim Notice 

and a Response Notice. 

Do consultees agree? 

Yes but the forms proposed (particularly the Claim Form) are somewhat daunting - see Q 74 

Paragraph 11.17 

Consultation Question 72. 

17.117  Do consultees consider that a party who is giving an enfranchisement notice should be 

required to sign that notice? 

Yes 

17.118  Do consultees consider that an enfranchisement notice should only be challengeable for 

validity if it has not been signed by or on behalf of the minimum number of leaseholders 

required to bring the claim? If not, what do consultees believe the minimum requirement 

should be for such a notice to remain valid? 

No. making a claim to acquire a property interest by compulsion is a serious step and the landlord is 

entitled to know that it is a proper and genuine claim. The signature of those claiming the right is 

important. Since it is proposed to introduce rules to make it as easy as possible to sign (paragraph 

11.21) it is difficult to see what is the problem in getting notices properly signed.  

 

17.119  Do consultees consider that a Claim Notice should include a statement of truth confirming 

that specified checks (if required) have been carried out? 

Yes 
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Paragraph 11.24 

Consultation Question 73. 

17.120  We provisionally propose that: 

(1)  leaseholders be permitted to serve an Information Notice on their immediate  

 landlord or a superior landlord requiring the recipient to provide the name and  

 address of his or her landlord and any other superior landlord of whom he or 

  she is aware; and 

(2)  the recipient of an Information Notice who fails to respond should be liable to pay 

 any costs of leaseholders that are wasted as a result of the information not having 

 been provided. 

Do consultees agree? 

Yes 

Paragraph 11.30 

Consultation Question 74. 

17.121  We provisionally propose that Claim Notices should include full details about leaseholders’ 

claims, and proof of the leaseholders’ title. 

Do consultees agree? 

Yes. It is worth making the point though that it should not be assumed that the provision of a 

prescribed form will improve the ability of those completing it to do so effectively. Nevertheless, on 

balance, it does make sense to have one. The form is a daunting one! The requirement for proof of 

title should include not only a copy of the claimant’s lease (or leases in the case of a collective claim) 

but also copies of any Deeds of Variation, and Licences – particularly Licences to Alter in those cases 

where the leaseholder seeks a discount for improvements. If the idea is to require the parties to 

provide as much information as possible “up-front”, this is particularly useful (and important). If the 

landlord is to produce a draft contrast, draft lease and/draft transfer with his Response Notice, this 

will greatly ease his task.  Although f/n 1025 seems to anticipate a full draft lease, that is not 

consistent that there be only a short form deed for the lease extension drawn be reference to the 

existing lease. 

 

17.122  We invite the views of consultees as to whether a single prescribed Claim Notice should 

apply to all enfranchisement claims, or whether separate forms should be provided for 

different enfranchisement claims. 

There is a case for suggesting that separate forms should be used for separate claims; the main 

advantage is that individual forms for individual freehold and lease extension claims could be shorter 
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and simpler and therefore easier to complete. An initial notice under the 1993 Act also requires that 

the flats subject to mandatory leasebacks should be specified. If (as is suggested in this response) 

the leaseholder(s) should remain under an obligation to give copies of the notice to other landlords 

and to third parties, then the claim notice should state to whom copies have been given.  

Paragraph 11.39 

Consultation Question 75. 

17.123  We provisionally propose that leaseholders seeking to bring a collective freehold acquisition 

claim should not be required to serve notices on other leaseholders inviting their 

participation in the proposed claim. 

Do consultees agree? 

Yes 

Paragraph 11.43 

Consultation Question 76. 

17.124  We provisionally propose that the service of a Claim Notice upon a competent landlord 

should not create a statutory contract between the leaseholders and the landlord. 

Do consultees agree? 

 

17.125  We invite the views of consultees as to whether there are any other effects of a statutory 

contract that we would need to provide for in some other way. 

It is difficult to say without having far more detail of the powers that are to be given to the Tribunal 

to settle the terms of acquisition, what those terms are to include and how they are to be enforced. 

At present, there are different regimes for houses and flats and different regimes for lease 

extensions and collectives. Claims for houses and for lease extensions on flats both create statutory 

contracts and there are regulations setting out the procedure to be followed to get to completion. 

Collectives are different because they are inevitably more complex. There is no statutory contract 

but there are regulations that provide for the parties to enter into a contract. On collectives 

therefore, the 1993 Act procedure ceases once the contract has been entered into and thereafter 

the transaction is completed outside the statute. So far as can be ascertained, the new regime is not 

intending have any regulations but it looks as though it is proposed to have a contract  - see for 

example paragraph (4) of the proposed Response Notice which refers to a draft contract - to be 

based on the Standard Conditions of Sale?). However, in contradiction, paragraph 11.45 seems to 

suggest that how terms are to be agreed or once agreed or determined how terms are to be put into 

effect would be covered by statute. If there is to be a contract (and in the circumstances of a 

collective claim there are very good reasons to have one), what will be the status of that contract? In 
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a collective claim under the 1993 Act, the contract brings to an end the statutory procedure (and the 

right to withdraw); is that what is intended under the new regime for all claims?  If not, how will the 

contract work?  

Paragraph 11.46 

Consultation Question 77. 

17.126  We provisionally propose that Response Notices should: 

(1)  state whether the leaseholder’s right to enfranchise is admitted or denied, and the 

 basis for any such admission or denial; 

 Yes 

(2)  state whether the landlord accepts or rejects the leaseholder’s proposals, and set 

 out the landlord’s own proposed terms; 

 Yes 

(3)  attach a draft contract, lease or transfer; 

 Yes but see the discussion above as regards the status of any contract. 

(4)  contain an address within England and Wales at which the landlord can be served; 

 and 

 Yes 

(5)  be accompanied by proof of the landlord’s title. 

Yes but he should not be required to declare any defects in title. What sort of “defect” is 

anticipated? 

Do consultees agree? 

In addition, the Response Notice should state: (i) on a freehold claim, whether the landlord wants 

“other land” included (see Q 4 and Q 13); (ii) on a freehold claim, whether the property claimed is 

subject to an Estate Management Scheme; (iii) on a freehold claim, whether the property (or parts of 

it) is subject to any other claim notices. Also, if the freeholder is, under the proposed new regime, to 

be entitled to challenge a claim on the ground of redevelopment (as in section 23 of the 1993 Act), 

then the Response Notice will need to provide for that. If it is to be the landlord who gives copies of 

the Claim Notice to other landlords and third parties, then the Response Notice should state to 

whom such copies have been given. In Ch 13, there is also a suggestion that the Response Notice 

should include a section allowing a landlord to ask for security for costs (paragraph 13.97).  

 

Under the 1993 Act, a landlord can in certain circumstances (see section 23 and section 47) defeat a 

claim on the grounds of redevelopment. Where the relevant conditions apply, the counter-notice 

(the equivalent of the Response Notice under the current regime) must include a statement that the 
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landlord intends to rely on that ground to defeat the claim. The paper is silent on whether the new 

regime will contain a similar ground for a landlord to cite in seeking to defeat a claim. Is the 

intention that this right will be retained under the new regime – if so, that will need to be added to 

the Response Notice? There is no similar right in the 1967 Act but such a right would in future 

necessarily apply also to houses if it is included in the new regime as there will no longer be any 

distinction between flats and houses. 

Paragraph 11.52 

Consultation Question 78. 

17.127  We provisionally propose that: 

(1)  leaseholders making an enfranchisement claim should serve their Claim Notice on 

 their competent landlord (the first superior landlord who holds a sufficient interest 

 in the premises to be able to grant the interest claimed); and 

There is always the danger with this proposal that the person who has the interest with the 

most value will never be aware that a claim has been made. The obvious example is a 

freehold subject to a 999-year lease. The freeholder is served but never does anything with 

the notice. The headlessee may have a claim against the freeholder but he may have no 

assets. Might it not be better to adopt the procedure under the 1967 Act which is designed 

to ensure that the landlord with the most valuable interest is the competent landlord? Also, 

the claimant should be required to send copies of the claim notice to all the other landlords 

of whom he is aware; with the great majority of titles now registered, that is not an onerous 

task. 

 

(2)  in the case of joint owners of a single freehold, or in the case of a split freehold or 

 other reversion, leaseholders will only be required to serve the Claim Notice on one 

 landlord, and it will be for that landlord to serve copies of that notice on other 

 landlords. 

Do consultees agree? 

Yes 

Paragraph 11.60 
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Consultation Question 79. 

17.128  We provisionally propose that: 

(1)  Claim Notices sent by post or delivered by hand to competent landlords at specified 

 categories of address (falling within Group A or B, as set out at paragraphs 11.69 and 

 11.70) should be deemed served; and 

(2)  where it is not possible to serve competent landlords in that way, leaseholders 

 should be able to apply to the Tribunal for an order allowing them to proceed with 

 their enfranchisement claim. 

Do consultees agree? 

Yes, provided that there is a robust procedure for registration of notices against all the affected 

titles. The deemed service provision should be capable of challenge if the landlord can prove that he 

did not actually receive the notice.  

Paragraph 11.82 

Consultation Question 80. 

17.129 We provisionally propose that: 

(1)  before serving a Claim Notice, leaseholders should be required to check their 

 competent landlord’s address as shown at HM Land Registry; 

(2)  before serving a Claim Notice using Service Route B leaseholders should be required 

 to: 

(a)  search the Probate Register; 

(b)  search the Insolvency Register; and 

(c)  (in the case of a company landlord) check its status at Companies House; 

(3)  if an individual landlord is dead, the designated address for service should be the 

address of any personal representatives at the address given in any grant of probate; 

(4)  if an individual landlord is insolvent, the designated address for service should be 

 the address for his or her trustee in bankruptcy as shown on the Insolvency Service 

 website; 

(5)  if a company landlord is insolvent, the designated address for service should be the 

 address for its administrator, liquidator, or receiver as listed at Companies House; if 

 no such person has been appointed, the Official Receiver should be served; 

(6)  before serving a Claim Notice using the No Service Route, leaseholders should place 

 an advertisement in the London Gazette inviting owners of the premises to contact 

 the leaseholders within 28 days; and 
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(7)  where leaseholders know the identity of the landlord but do not have an address for 

 him or her falling within Group A or B, they should carry out the checks referred to 

 at (2) above, before placing an advertisement in the London Gazette. 

Do consultees agree? 

Yes 

Paragraph 11.95 

Consultation Question 81. 

17.130  We provisionally propose that landlords who fail to serve a Response Notice within the 

prescribed period should no longer be required to transfer their freehold interest, or grant a 

lease extension, upon the terms set out in the Claim Notice. 

Do consultees agree? 

Yes 

Paragraph 11.101 

Consultation Question 82. 

17.131  We provisionally propose that:  

(1) the competent landlord (rather than the leaseholder) should be responsible for 

serving copies of the Claim Notice upon intermediate leaseholders or third parties; 

and 

No. The leaseholder should be required to give copies to all the landlords and third parties 

(as at present). This is particularly so where there are third parties to the lease since the 

leaseholder is far more likely to have contact with a third party than the landlord. The 

definition of third party needs to be looked at; it does create problems with guarantors who 

may be historic and untraceable. Perhaps there should be a procedure for giving copies of 

notices to other landlords and third parties which follows the suggestions in paragraphs 

11.67 et seq. 

 

(2) where the competent landlord fails to serve a copy of a notice on an intermediate 

landlord, the intermediate landlord should be able to bring a claim against the 

competent landlord for any losses arising. 

Do consultees agree? 

Yes. However, in addition to the obligation on the leaseholder, there should also be an 

obligation of the competent landlord to give copies of notices to other landlords and third 

parties 

Paragraph 11.106 
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Consultation Question 83. 

17.132  We invite the views of consultees as to: 

 (1)  whether a landlord should be entitled to apply to the Tribunal for an order setting 

 aside a determination of an enfranchisement claim that has been made in his or her 

 absence; and 

 Yes.  

 

 (2)  if so, the criteria which the landlord should be required to satisfy before any such 

  order can be made. 

To some extent, this depends on what you mean by landlord; is it just the “competent 

landlord” or any landlord? It should obviously be both. It also requires some analysis of the 

other proposals within this section which appear not to be the subject of specific 

consultation questions. 

 The competent landlord is to have the conduct of the claim 

 An intermediate landlord who has been given a copy of the Claim Notice  

o will be entitled to be heard (but only through written submissions) and  

o can replace the competent landlord if his interest has the greater value or it is 

otherwise reasonable that he should be. That can be done either by agreement or by 

order of the Tribunal. There is then a rather convoluted procedure for service of a 

fresh Response Notice and the abandonment of earlier ones.  

 

Given that the competent landlord is to be put under a statutory duty as regards his conduct 

of the claim (see Q 126), is all this really necessary?  

 

 It is also proposed to introduce a new test for the validity of notices given under the new 

regime. The test is the extent to which the errors in the notice “have made it impossible 

or substantially more difficult for the recipient of the notice to respond”. If a party wants 

to challenge validity, then it should be raised in correspondence at an early stage. 

Parties would be able to amend a notice at any time before settlement or final 

determination of the claim. There are three points to be made here.  
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o It is fair to say that one of the drawbacks of prescribing a form of notice is that there 

is always the possibility of a challenge on the basis that the form of notice used is 

not in the prescribed form or not in a form substantially to like effect of the 

prescribed form. It would be interesting to know the relative proportion of the 

number of challenges made to notices under the 1967 Act (where forms are 

prescribed) to the number of challenges made to notices under the 1993 Act (where 

they are not). It is also important to make clear what parts of a notice are prescribed 

and what are not (for example, the notes which very often are included with the 

notice).  

o It is questionable whether the test being proposed will be any better than the 

present test and prevent either party for challenging validity (a more detailed 

proposal is set out in paragraphs 11.9(6) and 11.9(7)). It is generally the threat of a 

challenge to validity rather than the reality of whether a notice is or is not valid that 

is the problem. It may be possible to deal with that by providing a time limit within 

which an application needs to be made to the Tribunal to challenge validity, failing 

which the notice will be deemed to be valid.  

o It is not clear what is the purpose of being able to amend a notice and what is the 

effect? For example, if a Claim Notice is amended (does its validity need to be 

challenged first, before an amendment can be made?) would the landlord be able to 

serve another Response Notice? Copies of the amended Claim Notice would need to 

be given to all the other landlords (and third parties). If the Claim Notice is amended, 

does that amended notice take effect (as amended) from the original service date or 

from the date of amendment – that can be particularly relevant to the valuation 

date? Does the amended Claim Notice (or Response Notice) need to be re-served? 

Since a Claim Notice will no longer take effect as a statutory contract, what is the 

point of all this? 

 

To go back to the question therefore, there are two different sets of circumstances, 

depending on whether the Tribunal has or has not determined the claim. 

 

 If it has not, then the competent landlord should be entitled to be heard. Any other 

landlord should also be able to apply in circumstances where he has a significant interest 

in the property which is the subject of the claim and, had he been aware of the claim, 

could have applied to replace the competent landlord. The issue of costs would depend 
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on the conduct of the parties and the circumstances giving rise to the failure of the 

landlord to be a party.  

 If it has, then the competent landlord (or any other landlord in the same circumstances) 

should be entitled to have the determination set aside only if he can prove that he did 

not actually receive the Claim Notice or was otherwise not aware of the claim and the 

proceedings.  

In either case, it is not clear what function the service of a Response Notice as suggested in 

paragraph 11.129 will serve? It is no more use that a Notice in Reply under the 1967 Act. 

 Paragraph 11.132 

Consultation Question 84. 

17.133  We provisionally propose that detailed conveyancing regulations need not generally be 

made in relation to enfranchisement claims. Do consultees agree?  Notwithstanding the 

general proposition, are there particular stages of the conveyancing process, or particular 

types of claim, in relation to which conveyancing regulations would still need to be made? 

This is an extraordinarily simplistic summary of the conveyancing process. It is suggested in 

paragraph 11.141: “Outside enfranchisement claims, the terms of such documents (a lease extension 

or transfer) are negotiated and agreed between parties without particular difficulty and without 

statutory control”. Indeed they are, although “without difficulty” may be questionable as a 

generalisation. However, they are not negotiated in a total vacuum; conveyancing transactions go 

through a process of a contract followed by completion. The terms of that contract set out the 

“terms of acquisition”. It also needs to be remembered that, outside enfranchisement claims, 

negotiations are between a willing seller and willing purchaser; that is not necessarily the case in an 

enfranchisment claim where the seller is not necessarily a willing party. The present Acts provide 

similar mechanisms albeit in different ways; the 1967 Act and 1993 Act lease extension claims 

provide for a statutory contract to be applied by reference to regulations and the collective claims 

(because of their greater complexity) provide for an actual contract. It is unclear what the new 

regime is intending to do: if the intention is that there will be an actual contract to record the agreed 

terms (as appears to be envisaged in some parts of the paper), then regulations will be unnecessary. 

However, that would not be consistent with the proposal in paragraph 11.138 that the Tribunal 

would have jurisdiction to execute a lease or transfer where one or other of the parties has failed to 

do so. The advantage of prescription is that it does at least provide a degree of certainty for both 

parties and lessens the opportunities for dispute. 
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Paragraph 11.9(10) refers to “Heads of Terms”; what does that mean? There is some confusion 

under the present regime as to whether “terms of acquisition” are agreed when the premium is 

settled but before the documents are produced and negotiated. Law and practice have parted 

company in this area. A regulated new procedure should clarify this. 

Paragraph 11.143 

 

Consultation Question 85. 

17.134 We provisionally propose that: 

 (1)  a landlord should serve a Response Notice no later than six weeks after the date on 

  which the Claim Notice was sent by post or delivered by hand to the competent  

  landlord;  

This may work for individual claims but is not likely to work for collective claims. To suggest 

that it is possible to inspect and value a large number of flats within this period is not 

realistic. The period has been reduced from that prescribed by the present regime but the 

obligations on the landlord have been increased. It should be no less than two months. 

 

(3) a landlord who has received a Claim Notice should serve any intermediate landlords 

and third parties to the existing lease within 14 days; and  

The obligation to serve (or give copies to) third parties will be limited to lease extension 

claims. Furthermore, the issue of who constitutes a third party for this purpose needs to be 

reviewed. What happens if the landlord does not give copies either within this period or at 

all?  

 

(4) if a Response Notice has been served, either party should be entitled to apply to the 

Tribunal for a determination of the claim 21 days thereafter. 

Do consultees agree? 

Yes 

Paragraph 11.146 

Consultation Question 86. 

17.135  We provisionally propose that: 

 (1)  an enfranchisement claim should not be deemed to have been withdrawn because 

 procedural time limits have been missed by the leaseholder; 

Agreed. Actual withdrawal should be permitted only up to the point that a binding contract 

is entered into.  
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 (2)  a landlord who has served a Response Notice should be able to apply to the Tribunal 

 for an order striking out a Claim Notice if a procedural time limit has been missed by  

  the leaseholder; 

Agreed but what procedural time limit? The timetable is set out in paragraph 11.144 but all 

those are time limits imposed on the landlord; there are none on the leaseholder. At the 

moment therefore, this proposal is toothless. Also, what happens in circumstances where 

the leaseholder serves a Claim Notice, there is no Response Notice but the leaseholder does 

nothing more to pursue the claim? Does it just sit there forever? Will there be a limitation 

period (there is at present considerable uncertainty over whether there is a limitation period 

applicable to enfranchisement claims)? 

 

(5) in a collective freehold acquisition claim, other groups of leaseholders should also be 

able to apply to the Tribunal for an order striking out the Claim Notice if the 

leaseholders bringing that claim have missed a procedural time limit; and 

Yes, although of course the same point applies. There do not appear to be any procedural 

time limits imposed on the leaseholder. 

 

 (4)  in either case (2) or case (3) above, the applicant for such an order should be 

 required to give the leaseholder(s) bringing the claim 14 days’ written notice of the 

 intended application. 

Do consultees agree? 

Yes. 

Paragraph 11.153 

Consultation Question 87. 

17.136  We provisionally propose that the benefit of a Claim Notice should be transferred 

automatically upon assignment of the leaseholder’s lease, save where the assignment 

expressly states that the benefit of the Claim Notice will not be transferred. 

Do consultees agree? 

Yes 
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17.137  We provisionally propose that when a Claim Notice has been assigned, the landlord should 

continue to be able to serve documents on the assignor until he or she is given notice of the 

assignment of lease. 

Do consultees agree? 

Yes 

Paragraph 11.157 

Consultation Question 88. 

17.138  We provisionally propose that a landlord who has been deemed served with a Claim Notice 

will be liable to pay the leaseholder’s wasted costs if the landlord disposes of his or her 

interest between the date on which the Claim Notice was deemed served and the point at 

which the notice appeared on the register of title or is entered as a land charge, provided 

that the leaseholder’s application to register was made not less than 14 days after the Claim 

Notice was posted or delivered by hand to the competent landlord. 

Do consultees agree? 

No 

Paragraph 11.170 

Consultation Question 89. 

17.139  We provisionally propose that, in the case of a lease extension claim, where the landlord’s 

interest is held subject to a mortgage: 

 (1)  a landlord should be under an obligation to: 

 (a) inform his or her mortgagee of the grant of a lease extension not less than 

  21 days before completion; 

  (b)  give his or her leaseholder written confirmation that such notice has been 

  given; and 

 (2)  the leaseholder should be required to pay the purchase money into court if: 

  (a)  the landlord’s mortgagee requests; or 

  (b)  the leaseholder has not received confirmation that the required notice has 

   been given to the landlord’s mortgagee. 

 Do consultees agree? 

(1) is fine although in most cases the landlord will liaise with his mortgagee long before that. 

As regards (2), payment of money into court (or will it be Tribunal?) should be avoided if at 

all possible (it is a tedious business); see Q 14. 

Paragraph 11.173 
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Consultation Question 90. 

17.140  We provisionally propose that, in the case of a lease extension claim, where the 

leaseholder’s interest is held subject to a mortgage: 

 (1)  the leaseholder should be under an obligation to give the lease extension to his or 

 her mortgagee within one month of registration; and 

 (2)  if the leaseholder does not do so, he or she will be liable for any losses that occur as 

  a result. 

Do consultees agree? 

Yes, although many mortgagees do not now hold title deeds. 

 

17.141  We provisionally propose that, in the case of an individual freehold acquisition claim, where 

a leaseholder elects to merge his or her leasehold and freehold titles, a deed of substituted 

security will not be required if written notice has been given to the leaseholder’s mortgagee 

and no objection has been raised. 

Do consultees agree? 

Yes 

Paragraph 11.176 

Consultation Question 91. 

17.142  We provisionally propose that where the consent of a third party to any grant or transfer is 

required: 

(1) the grant or transfer may be registered without such consent being given; but 

(2) the landlord should be required to inform the beneficiary of the transaction not 

 less than 21 days before completion, and also within 14 days or completion; and 

(3)  if the landlord fails to inform the beneficiary as required, he or she will be liable for 

 any losses that occur as a result. 

Do consultees agree? 

It depends what you mean by consent of a third party. For example, if the consent of a headlessee is 

required to the grant of a lease of a flat but the extended lease is granted by the freeholder because 

the headlessee des not have a sufficient reversion to grant the extension, does the headlessee need 

to receive this notice. If so, for what purpose, if (1) applies? What is the point of the notice? 

Paragraph 11.179 

Consultation Question 92. 

17.143  We provisionally propose the following. 
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(1) Any lease extension, leaseback or transfer executed as part of an enfranchisement 

claim must contain a statement recording that it was executed pursuant to the 

relevant statutory provisions. 

(2) HM Land Registry should: 

(a)  include a note on the relevant registered title(s) of any interest granted or 

transferred (or in the case of an intermediate lease, surrendered and re-granted) 

as part of an enfranchisement claim that the interest had been executed 

pursuant to the relevant statutory provisions; 

(b)  in the case of a collective freehold acquisition, include a note of any period 

during which a further such claim cannot be made without the permission of the 

Tribunal. 

Do consultees agree? 

Yes 

Paragraph 11.182 

Consultation Question 93. 

17.144  How and to what extent has the exercise of enfranchisement rights been slowed down, 

prevented or made more costly by: 

(1)  the existence of separate procedural regimes for different enfranchisement rights; 

 Not at all 

(2)  the current rules on missing and uncooperative landlords; 

The current rules on missing landlords are ripe for reform; the problem of “uncooperative 

landlords” is (certainly within PCL) no more of a problem than that of obstructive 

leaseholders. 

(3)  the time taken collecting up-to-date landlord contact details; 

 It must be a problem in those cases where landlords seek to be uncooperative 

(4)  the time it takes to prepare enfranchisement notices; 

 None 

(3) the current law on the service and validity of notices; 

Rarely a problem although the incompetence of highly trained professionals to fill in a 

reasonably simple form and answer relatively simple questions never ceases to amaze. 

(6)  the consequences of a landlord’s failure to serve a counter-notice under the 1993 

Act; and 

It cannot be said that enfranchisement claims are in consequence slowed down, prevented 

or made more costly. 
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(7)  the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act? 

 Yes 

Where possible, please provide figures to support your response. 

 

17.145  To what extent would our proposals for a unified and consolidated enfranchisement 

procedure, with prescribed notices and forms, reduce: 

(1)  the duration and cost of the enfranchisement process; and 

 Not likely to make much difference 

(2) the number of disputes arising under the enfranchisement regime? 

Not likely to make much difference 

 

17.146  To what extent would our proposals for dealing with missing or uncooperative landlords 

speed up the enfranchisement process and reduce the costs typically incurred by 

leaseholders in these cases? 

The present regime needs to be improved and the proposals are likely to achieve that 

Paragraph 11.183 
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Leasehold home ownership: buying your freehold or extending your lease 

Chapter 12: Dispute Resolution 

 

1. Ch 12 sets out the Law Commission’s proposals for the existing powers of the Tribunal 

(meaning the First-tier Tribunal) to be extended to allow it to deal with all disputes and issues 

arising out of an enfranchisement claim. There is also a proposal for an alternative dispute 

resolution for low value claims (or where the differences between the parties is small). 

 

2. This Chapter reviews the present procedure and the current position on possible reforms to 

the judicial process in relation to property and housing disputes.  

 

3. The general proposal is that all disputes arising out of an enfranchisement claim would start 

in the Tribunal and it would no longer be possible to refer any part of such disputes to the 

county court or the High Court. The Law Commission believes that the Tribunal in its current 

form has the necessary skills and expertise to deal with all enfranchisement disputes. That 

view may not be universally shared by practitioners. It is accepted though that Tribunals would 

need to be given additional powers and resources to perform its extended role. 

 

4. There is logic is seeking to establish one jurisdiction to deal with all enfranchisement disputes.  

However, it would make sense for the existing (and limited) ability to start a claim in the Lands 

Tribunal (for very high value or complex valuation issues or where there are valuation 

principles involved which affect other cases – the Mundy case being a recent example) or in 

the High Court where there are complex legal issues – the Dolphin Square case being an 

example) should be retained.  

 

5. The proposed alternative procedure for low value claims (or where the difference between 

the parties’ positions is small) would allow the Tribunal to direct that a valuation-only dispute 

be determined by a single valuation expert rather by Tribunal at a full hearing. This may need 

to exclude those cases which, for example, include a point of principle for a landlord which 

may have an impact on other cases, but views are sought whether in any such case the 

landlord should be required to meet the entirety of the leaseholder’s costs of such a hearing.  
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Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Consultation Question 94. 

17.147  We provisionally propose that the current division of responsibility for the resolution of 

enfranchisement disputes and issues between the county court and the Tribunal should end. 

All such matters should be determined by the Tribunal. 

Do consultees agree? 

Yes but subject to the points made in paragraph 12.53. It is also essential that the parties using the 

Tribunal should have the confidence that its members have the skills and expertise to fulfil their role.  

In addition, it should be possible to transfer a case: 

 Directly to the Upper Tribunal if it involves either a matter of valuation principle of general 

importance or is concerned with very high values (Mundy being a recent example). 

 Directly to the High Court if it involves particularly complex issues of law (Dolphin Square being a 

recent example). 

Paragraph 12.60 

Consultation Question 95. 

17.148  We invite the views of consultees as to whether it would be desirable for certain valuation-

only disputes to be determined by a single valuation expert rather than by the Tribunal at a 

full hearing. If so, we invite consultees’ views as to: 

(1)  the types of case in which such an alternative track for dispute resolution would be 

appropriate (in particular, whether it should operate only in respect of low value 

claims, or wherever the difference between the parties’ positions is such that it 

would be disproportionate to proceed with a full hearing); and 

The obvious cases are those of low value or where the dispute is confined to a single issue 

(for example, if there is no reversionary value). Part of the problem is that, if there is a 

prescribed point of value to trigger the ADR procedure, it may be difficult to apply it if the 

parties cannot agree on which side of the borderline the case falls. To that extent, it may 

work better if the ADR procedure applies only if both parties agree that it is a case which 

falls within the threshold. As to the difference between the parties’ positions, would this be 

derived from the figures in the Claim Notice and the Response Notice or from subsequent 

discussions (which might be “without prejudice”)? Also, it would need to be a proportionate 

rather than an absolute difference. Having said that, a difference of £1m in a £10m claim 

(10%) might include some quite complex issues to account for the difference whereas a 
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difference of £1k in a £10k claim is less likely to. Either way, if one or other party does not 

wish to go down the ADR route, it would not be difficult for that party to ensure the 

difference (or the premium) did not meet threshold.  

 

(2)  the rules that should govern its operation. 

Would the single valuer act simply as an expert (as seems to be suggested in paragraph 

12.65) or would he have regard to evidence put before him by the parties but be able to use 

his own expertise? 

Paragraph 12.68 

Consultation Question 96. 

17.149  We welcome evidence as to the typical cost and duration of an enfranchisement dispute: 

(1)  in the county court; and 

(2)  in the Tribunal. 

That rather begs the question of whether there is such a thing as a “typical” enfranchisement 

dispute. Arguably, there is no such thing. 

 

17.150  How and to what extent has the exercise of enfranchisement rights been slowed down, 

prevented or made more costly by: 

(1)  the threat of lengthy and potentially expensive litigation; and 

 Within PCL, probably very little 

 

(2) the fact that some disputes arising during an enfranchisement claim may need to be 

resolved by the Tribunal, whilst others fall to be determined by the court?  

More of a problem in theory than in practice. The vast majority of claims are settled by 

negotiation without having to trouble a Tribunal at all. The reason for most Tribunal 

applications under the 1993 Act is the need to make them in order to avoid a deemed 

withdrawal; only a tiny proportion of such claims ever require a determination. Changing the 

rules so that neither party is obliged to make an application (as under the 1967 Act) should 

help to reduce substantially the number of applications made.  

 

17.151  To what extent would our proposal that all enfranchisement disputes be dealt with in a 

single forum save landlords and leaseholders time and money? 
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It is such a small proportion of claims that trouble either the courts or the Tribunal that it is hard to 

imagine that overall, it will make very much difference. 

Paragraph 12.69 

Consultation Question 97. 

17.152  We welcome evidence as to the proportion of leases likely to be suitable for resolution by a 

single valuation expert. Do consultees consider that dealing with cases on this alternative 

track is likely to save landlords and leaseholders time and money? 

Without having some indication of the threshold, it is impossible to say. 

Paragraph 12.72 

 

  



101 
   3527526_1 

Leasehold home ownership: buying your freehold or extending your lease 

Chapter 13: Costs 

 

1. Ch 13 sets out the Law Commission’s proposals for costs liabilities, both litigation costs and 

non-litigation costs.  

 

2. The Law Commission has been given clear Terms of Reference here by being asked to consider 

the scope for making enfranchisement: 

“easier, quicker and more cost effective (by reducing the legal and other associated costs), 

particularly for leaseholders, including by ….... reducing or removing the requirement for 

leaseholders ….. to pay their landlord’s costs of enfranchisement” 

 

3. In looking at non-litigation costs, the questions asked are: 

a. Can the requirement for the leaseholder to pay the landlord’s costs be justified? 

b. If so, should leaseholders pay the whole or only part of those costs? 

c. If part, how should the contribution be determined?  

 

4. As regards litigation costs, what powers should the court or Tribunal (the Law Commission is 

proposing that all enfranchisement disputes should be determined by the Tribunal – Ch 12) 

have to make costs orders and if it should, what should those powers be?  

 

5. Looking first at non-litigation costs, The Law Commission considers that the argument over 

justification is finely balanced. In consequence, it seeks views rather than makes a proposal. 

If the view is taken that leaseholders should continue to make a contribution to the costs of 

the landlord, then there are a number of ways put forward that this might be done (and views 

are sought on each of them): 

a. Fixed costs 

b. Capped costs 

c. Fixed costs subject to a cap 

d. Costs related to value of the claim 

e. Costs related to the landlord’s approach to the claim  

f. Reducing the categories of recoverable costs 

g. Expanding the categories of recoverable costs. 

 



102 
   3527526_1 

6. As regards a possible fixed-costs regime, the Law Commission explores this further (which 

might suggest that it is their favoured option). It is accepted that there may need to be a 

flexible regime to have regard to the complexity of the claim; for example, a collective will be 

more complex than an individual claim. It then considers a possible fixed-cost scheme: 

a. A single fixed sum on an individual claim 

b. A fixed based sum on a collective claim, to be increased by reference to the number of 

participators: 

i. £250 for each of the first five 

ii. £225 for each of the next five 

iii. £210 for each of the next ten 

iv. £205 for each of the balance 

c. The total would be subject to a cap but additional sums (outside the cap?) could be 

recovered where: 

i. There are multiple types of leasehold units to be valued 

ii. The landlord has retained land 

iii. There are leasebacks 

iv. A management company seeks separate advice 

d. In the case of an intermediate landlord, he/she would receive an apportioned part of the 

recoverable costs. 

 

7. In the case of a withdrawn claim, it is suggested that a proportion of the fixed costs should be 

recoverable, depending on the stage that the claim has reached at the time of withdrawal 

 

8. It is proposed that the present system for payment of a deposit will be replaced by a right for 

the landlord to seek security for payment of the fixed costs. The landlord would be able to ask 

for security in his Response Notice (although this not mentioned in Ch. 11) and, if not provided 

within a specified period, the Claim Notice would be “stayed”. It is not explained what 

happens to a “stayed” notice and it is not difficult to foresee circumstances where it would be 

to the advantage of the leaseholder not to provide security and simply to allow the notice to 

remain “stayed”. 

 

9. In light of a fixed-costs regime and the removal of the 12-month prohibition on serving a 

second notice, a landlord would be given the right to apply to the Tribunal for an order that a 
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leaseholder be prevented from serving any Claim Notice without the permission of the 

Tribunal. 

 

10. As regards litigation costs, the Law Commission propose that there should be no general 

power for the Tribunal (who will have exclusive jurisdiction to hear all enfranchisement claim 

disputes) to make costs awards save in the following exceptional circumstances where orders 

are made: 

a. For the No-Service Route 

b. Permitting a landlord to participate in a claim  

c. Setting aside a determination 

d. Striking out a claim 

 

11. Views are nevertheless sought on whether there should be a more general cost-shifting power 

and, if so, in what circumstances. At present, there are cost-shifting powers in the county 

court (and High Court) but not in the Tribunal (or, as regards enfranchisement claims) in the 

Upper Tribunal. 

 

12. It is proposed that the existing power for the Tribunal to make an award of costs against a 

party for unreasonable conduct should be retained.  
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Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Consultation Question 98. 

17.153  We invite the views of consultees as to whether leaseholders should be required to make 

any contribution to their landlord’s non-litigation costs. 

They should. The arguments against this proposition are not impressive. 

1. The leasehold system is inherently “unfair” to leaseholders. Despite this “unfairness”, there 

appears to be no shortage of people willing to acquire leases. It could be said that, if it is so 

unfair, then the price to be paid for the asset will no doubt reflect that.  

2. There is no “fair basis” on which leaseholders should pay the landlord’s costs. That does not 

really mean anything; depriving one party of an asset against his will at an artificial price is 

hardly fair. 

3. Landlords have acquired their assets with knowledge of the enfranchisement legislation. 

That does not apply to the owners of London Landed Estates. Furthermore, more recent 

owners may be aware of enfranchisement rights but they are also aware of the costs regime 

associated with it. It is a non-point. 

 

The arguments in favour of leaseholders being required to contribute to the landlord’s costs (set out 

in paragraph 13.53) are compelling. It should also be noted that the additional obligations that are 

being imposed on landlords will inevitably increase the costs that they have to incur.   

Paragraph 13.55 

Consultation Question 99. 

17.154  We invite the views of consultees as to how any contribution that is to be made by 

leaseholders to their landlord’s non-litigation costs should be calculated. Should the 

contribution be based on: 

(1) fixed costs; 

No. Incidentally, the example put forward in paragraph 13.88 might reflect the costs 

incurred in a small straightforward collective claim outside London but it simply bears no 

resemblance at all to the costs that a landlord would incur in dealing with the average 

collective claim in PCL. A fixed costs regime takes no account of the conduct of the 

leaseholder(s) and/or their advisors in dealing with a claim. 

 

(2)  capped costs; 
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 No 

 

(3)  fixed costs subject to a cap on the total costs payable; 

 No 

  

(4)  the price paid for the interest in land acquired by the leaseholder; 

Value should have a role in the assessment of reasonableness but it should not be wholly 

determinative. This should apply particularly for small value claims; value could be used as a 

mechanism for limiting the recoverability of costs in small value claims. There could also be a 

much more generous costs recovery regime for claims above a certain value threshold.   

 

(5)  the landlord’s response to the Claim Notice, and/or whether the landlord succeeds 

in relation to any points raised in his or her Response Notice; 

This would hardly be fair unless the contrary was applied equally; regard should be had to 

the conduct of the leaseholder if he seeks to delay the claim (as is more likely to occur in 

PCL) or raises bad points. 

 

(6)  fewer categories of recoverable costs than currently set out in the 1967 and 1993 

Acts; 

If the new regime achieves its aim of making the process quicker and simpler, this 

consequence would necessarily follow. 

 

(7)  the same categories of recoverable costs set out in the Acts, but with a reformed 

assessment procedure; or  

 Yes 

 

(8)  wider categories of recoverable costs than currently set out in the Acts?   

 Although an attractive proposition, it falls outside the Terms of Reference. 

 

17.155  We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted: 

(1)  such a regime should apply to collective freehold acquisition claims as well as 

individual enfranchisement claims; and 

There is a problem (which is particularly apparent in this Chapter) of suggesting that all 

enfranchisement claims are simple and straightforward or at least can be reduced to such 
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through introducing a regime that presupposes that. There is also an underlying assumption 

(to be fair, partly derived from the Terms of Reference set by the government) that 

universally, landlords seek only to obstruct and delay claims whilst leaseholders always 

behave impeccably. Of course, there are plenty of examples of landlords who behave in this 

way. However, within the sophisticated markets of PCL, it is often the case that leaseholders 

are just as well advised as the landlords and know and understand the legislation and use it 

to their advantage. Many of them are professional investors and are very adept at seeking to 

delay claims and generally use the legislation to best advantage; after all, once a claim is 

made and a valuation date is fixed, what is the incentive for the astute and well-advised 

leaseholder to progress the claim with any haste? To compare a collective claim of a block of 

say 40 (or more) flats in PCL with an individual freehold claim is to compare apples with 

pears; they are completely different. Any costs regime needs to reflect that. 

  

(2)  if a fixed costs regime were to apply to collective freehold acquisition claims: 

(a)  what additional features might justify the recovery of additional sums; and 

The differences are those which are inherent in buying a block of flats as opposed to 

a single dwelling. There are multiple flats, possibly commercial premises, leasebacks, 

development leases, common parts leases; etc. 

 

(b)  whether landlords should be able to recover all their reasonably incurred costs 

in respect of those additional features (subject to assessment), or only further 

fixed sums. 

 Yes 

 

17.156  We provisionally propose that: 

(1)  no additional costs should be recoverable in the case of split freeholds or other 

reversions, or where there are intermediate landlords; and 

 That might be justified for split freeholds but not for intermediate landlords 

 

(2)  a small additional sum should be recoverable where a management company seeks 

advice in relation to an enfranchisement claim. 

Do consultees agree?  
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Why “small” if they are justified in taking the advice? A management company (possibly owned by 

the leaseholders) may be unable to fund the cost of advice through the service charge and may have 

no other means of funding. 

Paragraph 13.89 

Consultation Question 100. 

17.157  We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the 

Claim Notice is struck out, leaseholders should be liable to pay a percentage of the fixed 

non-litigation costs that would have been payable had the claim completed. 

Do consultees agree? 

In respect of a substantial collective claim, the costs incurred in dealing with a claim can be very 

substantial. Is it really fair to expect a landlord, who may have behaved impeccably throughout the 

claim, to be saddled with a large costs bill for investigation, valuation etc when the leaseholders 

decide simply to withdraw at the last minute? The landlord should be able fully to recover his costs 

in full in such circumstances.    

 

17.158  We also provisionally propose that the percentage of the fixed non-litigation costs that 

should be payable in those circumstances should vary depending on the stage that the claim 

has reached. 

Do consultees agree? If so, what percentages should apply at particular stages of the claim? 

This question pre-supposes that there is a fixed cost regime in the first place. If there is, then that 

would make sense. Having said that, much of the work in dealing with and responding to a claim is 

done “up-front” (investigation, valuation etc.). The level of proposed recovery is so ludicrously small 

that there is a perfectly coherent argument in favour of the proposition that there is not much point 

in seeking to apportion such small sums.  

Paragraph 13.94 

Consultation Question 101. 

17.159  We provisionally propose that a landlord should have a right to seek security for his or her 

non-litigation costs. Do consultees agree? 

In principle, yes. But what would be the nature of the “security”? If there is a fixed-costs regime, 

would it not be simpler to provide that the leaseholder making the claim should deposit with the 

landlord the amount of the fixed costs when he gives his Claim Notice? If there is not to be a fixed 

costs regime, then we should go back to having a payment of a deposit, again to be paid on service 

of the Claim Notice. To suggest that the Claim Notice is “stayed” if the leaseholder fails to provide 

security when asked by the landlord to do so, is not sensible. Clearly, there is no incentive in those 
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circumstances for a leaseholder to provide security. There seems to be a misunderstanding that it is 

landlords who universally seek to delay and disrupt claims. That is far from true; in many PCL cases, 

it is the leaseholder who wants to delay the claim and this proposal gives him the perfect 

opportunity to achieve that. 

Paragraph 13.98 

Consultation Question 102. 

17.160  We provisionally propose that a landlord should have a right to apply to the Tribunal for an 

order prohibiting named leaseholders from serving any further Claim Notice without the 

permission of the Tribunal. 

Do consultees agree? 

Yes. Given the adverse effects on a landlord of serving a Claim Notice as summarised in paragraphs 

11.159 et seq, the new risk-free regime for leaseholders will likely give rise to successive claims by a 

leaseholder who is looking simply to disrupt his landlord. This may occur particularly as the term of 

the lease nears its end. It becomes a more significant issue in consequence of the abolition of the 

existing two-year ownership rule.  

Paragraph 13.101 

Consultation Question 103. 

17.161  We provisionally propose that the existing limited powers of the Tribunal to order one party 

to pay the litigation costs of another party in an enfranchisement claim should apply to all 

disputes and issues that it is to decide (except in respect of orders made under the No 

Service Route, orders permitting a landlord to participate in a claim or to set aside a 

determination, and orders striking out a Claim Notice). 

Do consultees agree?  

Yes 

If not, what types of disputes and/or issues should be excluded from such restrictions and why? 

What powers to make orders in respect of litigation costs should apply in such excluded cases? 

Should parties be able to agree that costs shifting will apply to all or part of a claim? 

Paragraph 13.110 

Consultation Question 104. 

17.162  We provisionally propose that the scope of the Tribunal’s existing power to order one party 

to pay any of the litigation costs of another party should not be extended. 

Do consultees agree? 

The factors that influence cost-shifting in county court cases are not really those set out in 

paragraphs 13.49 to 13.53. However, two additional factors are noted in paragraph 13.106. The first 
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is rather undermined by the suggestion that the leaseholder has a claim with weak merits. If a case 

has weak merits, should either party be encouraged to litigate it? The opposite point can of course 

also be made; the leaseholder may have a claim with strong merits but may be unwilling to litigate in 

circumstances where he knows that he cannot recover his costs even if he wins. As regards the 

second point, that may be true in many circumstances but is certainly not universally so. It is perhaps 

worth noting that many of the landmark cases in enfranchisement have been brought by 

leaseholders and not freeholders (Sportelli, Boss, Hosebay, Mundy to name but a few).  

Paragraph 13.114 

Consultation Question 105. 

17.163  We welcome evidence as to: 

 (1)  the typical costs incurred by landlords in dealing with enfranchisement claims; and 

 (2)  the proportion of those costs which can be recovered from leaseholders. 

There are no “typical” claims or typical costs. It depends entirely on (inter alia) what are the issues, 

the complexity of those issues and whether evidence of fact and/or expert witnesses are required. 

The rate of recovery of the successful party tends to be about 75%.  

 

17.164  To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs 

arising from the enfranchisement process have an impact on leaseholders’ willingness to 

bring or pursue enfranchisement claims? 

Within PCL, none. 

 

17.165  Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 

for reforming non-litigation costs would make leaseholders more willing to bring and pursue 

enfranchisement claims? 

Within PCL, it is not likely to be a significant factor 

 

17.166  What would be the impact on landlords of removing, or capping, their entitlement to 

recover their non-litigation costs from leaseholders (other than the fact that they would 

have to meet those costs themselves)? 

Probably to push harder on the price to reflect the fact that their costs are not recoverable. 

Paragraph 13.115 
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Consultation Question 106. 

17.167  How and to what extent do the different powers of the Tribunal and the county court to 

award litigation costs in enfranchisement disputes have an impact on the behaviour of both 

landlords and leaseholders with respect to such disputes? 

It will vary hugely depending on the character of the landlord or the leaseholder.  

Paragraph 13.119 
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Leasehold home ownership: buying your freehold or extending your lease 

Chapter 15: Valuation: Options for reform 

 

1. It should be noted that the Terms of Reference from the government are different in relation 

to valuation. Whereas the Law Commission will be putting forward proposals and 

recommendations for reform of the law in relation to qualification and procedure, in respect 

of valuation they will be offering only options for reform. It will then be for the government 

to decide which (if any) of those options it might want to take forward. This is because it is 

accepted that “reducing the premium payable” inevitably involves political decisions. 

 

2. The options for reform are set out in Chapter 15. The Law Commission reiterate that they have 

been asked “to examine options to reduce the premium payable whilst ensuring sufficient 

compensation is paid to landlords to reflect their legitimate property interests”.  

 

3. The Law Commission consider the meaning of “sufficient compensation” and conclude that 

the issue of whether the enfranchisement price amounts to “sufficient compensation” comes 

down to a question of “where, acting within the margin of appreciation under A1P1, the state 

decides to draw the balance between the landlord and the leaseholder in the premium the 

leaseholder pays for a lease extension or for the freehold.” 

 

4. Under the heading of “Overarching Considerations for Reform”, the Law Commission consider 

the following drivers: 

a. Provision of a more consistent valuation methodology for all types of claim.  

b. Whether to retain section 9(1) valuations and if so, how. Two alternatives are suggested: 

i. Retention of section 9(1) – with or without a sunset clause, or 

ii. A price equivalent methodology (possibly “term and reversion” divided by three) 

c. A separate simplified regime for low value houses 

d. Different pricing for different types of leaseholder. The option here is to differentiate 

between homeowners and non-homeowners. The Commission identifies a number of 

difficulties with this option. The Law Commission also consider whether it might be 

possible to restrict the enfranchisement rights of commercial investors (see Ch 8). Rather 

than seeking to differentiate between owner-occupiers and investors, it might be possible 

to have a more favourable valuation methodology for those leaseholders who are directly 

affected by the onerous ground rent mis-selling scandal. This could be determined either 
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geographically (for example, separate valuation methodologies for properties within or 

without Greater London) or by reference to time (for example, separate valuation 

methodologies for leases granted before or after a particular date).   

e. Prescribing rates. The difficulties with this option are considered below. 

 

5. Options for reducing the premium are divided into two categories: 

a. A simple formula (Option 1), There are two options within this category: 

i. Ground rent multiplier (Option 1A)  

ii. Set percentage of freehold value (Option 1B)  

b. Variations to the current methodology (Option 2). There are three options within this 

category: 

i. Term and reversion (Option 2A) 

ii. Term and reversion plus marriage and hope value (Option 2B) 

iii. Term and reversion plus marriage and hope value plus additional value (Option 2C).  

Within each of these Options, there would be further scope for reducing the price by 

(for example) prescribing rates and/or adopting other prescriptions (see below). 

 

6. Option 1A proposes a single multiplier of the ground rent. The multiplier taken is ten times 

the ground rent which is the figure being proposed in a private members Bill currently before 

Parliament.  

 

7.  Option 1B proposes that the enfranchisement price should be simply a proportion of the 

capital value; the preferred value being the freehold vacant possession value (the alternative 

of taking the leasehold value is rejected). The proportion proposed is 10%. The Commission 

effectively reject this Option.  

 

8. Before looking at Option 2, the Law Commission consider the component parts of the 

valuation and the extent to which they could be prescribed or manipulated to reduce the 

price. 

 

9. Ground rents come in many shapes and sizes. They can be (i) nil or nominal (e.g. a peppercorn) 

(ii) fixed throughout the term or (iii) subject to a review or increase. When fixed or subject to 

review or increase, they might be either small or significant; the latter generally become 

known as “onerous”.  
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10. Long leases of residential properties granted by many landlords often include a ground rent 

and a ground rent review clause. Review clauses became popular in the 1970s at a time of 

high inflation in order to maintain the monetary value of the ground rent. Whether or not 

they are “onerous” will depend on the clause itself and the nature of the relationship it 

provides between the capital value of the lease and the level of rent payable. The answer to 

that will be determined by the market. It may also be geographical; what may be considered 

an onerous ground rent in the north of England may well not be so perceived in London. 

 

11. In a sophisticated market where buyers are properly advised and appreciate what they are 

buying, there may well be buyers who are prepared to negotiate a higher premium for a lower 

ground rent (or indeed vice versa). That allows for a flexible market and promotes choice.  

 

12. In simple terms, it might be said that an “onerous” rent is a rent payable under a lease which 

has a material impact on the capital value of the lease. But even there you have to ask yourself: 

if the rent is freely negotiated by the tenant, could it still be considered onerous; if a rent was 

not onerous at the date of grant, can it nevertheless become onerous on review? The answer 

to the question of what constitutes an onerous ground rent is in any event likely 

geographically to vary. In the RICS Relativity Report published in October 2009 it was stated 

“the level of rent which has no effect on value is generally accepted to be in the range 0.05% 

to 0.25% of the freehold vacant possession value”. In PCL it is generally considered to be 0.1%. 

 

13. There are many different types of review clauses and periods of review. On review periods, 

generally they will have patterns of somewhere between 10 and 25 years. There are several 

different types of review: 

a. Simple fixed increases where the amount of rent on each review is expressly stated: e.g. 

£100, rising to £200 after 20 years £300 after 40 years etc. 

b. Rents ascertainable for each period: e.g. doubling every 10 years 

c. Rents increasing by reference to an Index: e.g. RPI or CPI or it may be some other property 

index 

d. Rents which are reviewed or ascertained (generally by giving notice where time may or 

may not be of the essence) to or by one of several mechanisms: 

(i) A proportion of freehold vacant possession value of the property 

(ii) A proportion of leasehold vacant possession value of the property 
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(iii) A proportion of capital value of the site 

(iv) A proportion of the open market rental value of the property 

(v) A proportion of the letting value of the site with or without a hypothetical planning 

consent for a hypothetical development. 

(vi) A proportion of a headlease rent 

 

14. There may be other more obscure review mechanisms but most of the London estates have 

adopted one or more of the review patterns set out above. The proportion of the value to be 

determined can vary considerably from 0.01% to more than 1% in relation to capital values 

and generally somewhere in the region of 10% for rental value. Within Prime Central London, 

many of these reviews go back to the 1970s and 1980s when capital (and rental) values were 

very much lower than they are today. It is likely therefore that the rents (and the reviews) 

would not have been considered onerous when the leases were granted, even if they were 

considered to be so now. 

 

15. With this background in mind, the Law Commission put forward four possible proposals as to 

how ground rents subject to future reviews or increases might be treated in any future 

enfranchisement valuation. 

a. Retain the present system. 

b. In the case of fixed increases, the rent could be averaged over the unexpired term and 

that average then capitalised.  

c. Alternatively, in the case of fixed increases, just the first uplift in rent could be taken into 

account. 

d. In the case of a reviewed rent, any future reviewed rent could be limited to a percentage 

of the property’s “current value”. One suggestion is that such a cap could be 0.1%.  

 

16. Capitalisation rates. The Law Commission postulates that it should be possible to prescribe 

capitalisation rates. However, they accept that setting the rate would not be straightforward 

as it would likely vary between locations, properties and over time. As an example, in the real-

world market a fixed ground rent will likely attract a higher rate than a rent which is reviewed 

to an index or a capital value. The setting of a rate could well be a political decision; the 

government could choose to fix a high rate even if not justified by real-world market evidence.  
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17. Deferment rates.  It is accepted by the Law Commission that deferment rates have effectively 

been prescribed since Sportelli. As such it should be possible to prescribe them by regulation 

rather than leave it to the courts and tribunals. It would need to be considered however 

whether different rates should apply for different locations and different lease lengths. As 

with the capitalisation rate, the setting of a rate could be a political decision to reduce the 

price. 

 

18. Relativity. In theory, prescribing relativity is a possibility but to date consensual attempts to 

do so have largely failed. As in the case of a capitalisation and deferment rate, it could be used 

by the government to reduce the enfranchisement price by setting an artificial relativity.  

 

19. Prescribing rates would produce simplicity and certainty and could justify the removal of the 

80-year marriage value cut-off to the benefit of landlords. However, prescription of rates 

would not necessarily reduce the enfranchisement price if the prescribed rates reflected 

current market rates. However, the government could choose to set artificial rates for 

deferment, capitalisation and/or relativity which would have the effect of reducing the price. 

 

20. Hope value. The Law Commission’s view is that, if their proposal that on a collective claim the 

participating lessees will be able to require the landlord to take leasebacks on the flats of the 

non-participators is accepted, (see Ch 6), the issue of hope value would fall away although it 

could be prescribed by reference to marriage value. 

 

21. Discount for the risk of holding over. For the sake of simplicity, the Law Commission consider 

whether this could be abolished as a valuation assumption, which would no doubt be 

welcomed by landlords 

 

22. Discount for leaseholders’ improvements. Two options are put forward, of which the latter 

will no doubt be more attractive to landlords: 

a. Retain the present discount, or 

b. Remove it 

 

23. Development value. Options for reform are considered. One option is to allow tenants to elect 

to accept a restriction on development (thereby avoiding dispute over any development 

value) which could be bought out by the tenants at a later date.  
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24. Option 2A proposes that the valuation should be limited to just the “term and reversion”. The 

effect is to remove both hope and marriage value from the valuation for leases with an 

unexpired term of less than 80 years (there is already deemed to be nil marriage value for 

leases with an unexpired term of 80 years or more). This Option could be implemented either 

with or without the prescription of rates. 

 

25. Option 2B proposes retaining the existing valuation methodology (including hope and 

marriage value) but would exclude additional value. Again, this Option could be implemented 

either with or without the prescription of rates.  

 

26. Option 2C retains the existing valuation methodology in its entirety (including hope and 

marriage value plus additional value). As this would not in itself reduce the price, this Option 

could be implemented and incorporate one or more of the suggested reforms of the valuation 

components in order to reduce the price.   

 

27. Consideration is also given to the provision of an online calculator. It is suggested as an aide 

for leaseholders to calculate the price (rather than a determination of the price) and it is 

accepted that it may not be suitable for collective freehold acquisitions or other high value 

claims. 
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Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Before approaching the answers to the various questions under this Chapter, there are four points of 

general application that can be made.  

 

First, although neither the government nor the Law Commission limit their criticisms of the current 

regime or seek to justify their reasons for proposing options to reduce the price payable by 

leaseholders for acquiring their freehold or extending their lease, solely to what has become known 

as the “Great Ground Rent Scandal”, it has without doubt been a significant catalyst for promoting 

wider changes to residential leasehold law. It is therefore necessary to understand the background 

to that scandal.  

 

The ground rent market has grown substantially in recent years, fuelled by low interest rates and a 

desire, particularly among the insurance companies and pension funds, to find secure long-term 

income producing investments. The leasehold sector, particularly of new-build flats and houses, has 

provided a suitable answer to this desire. Developers and builders have seen this need as a way of 

obtaining a “second sale” on a development: the initial sale of a long lease at a ground rent of the 

new house or flat to (primarily but not exclusively) the first-time buyer and then, once all the houses 

or flats have been sold, a sale of the reversion to those leases, to the ground rent investor. The 

higher the ground rent that can be obtained (without having a material impact on the initial price of 

the lease or at least without the initial buyer being aware of any such impact) the more attractive 

the “second sale” becomes to the investor. The investor’s interest is purely in the income and 

ensuring that that income is both long-term and secure. 

 

Historically, builders and developers would see the sale of their houses as the sole financial reward 

for their development and would usually have been more than content to pass on the management 

responsibilities for an estate to the owners/lessees once the last house was sold. In some cases, this 

might have been to the local authority but they have become less enthusiastic at adopting new build 

roads, drains etc where such adoption adds further to their already stretched finances. The problem 

more recently is that builders and developers have discovered that leases can be drawn in “onerous 

terms” without, so it appears, those terms having a material impact on the initial sale price of the 

lease. Buyers (particularly first-time buyers encouraged by successive governments to become home 

owners) and their advisors (very often recommended and paid by the builder or developer) are not 
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always astute in either recognising the “onerous terms” or, even if they are, in advising on what their 

impact might be on value and marketability. Mortgage companies and their valuers have not helped 

by equally failing to recognise that “onerous terms” might have an adverse effect on value. 

Mortgage valuations, largely based on unrealistic assumptions, have simply exacerbated the 

problem. 

 

This scandal is principally an issue of mis-selling in an unsophisticated market where builders and 

developers had been selling leasehold houses as “virtual freeholds” without the buyers realising (or 

being made aware) that the leases contain onerous ground rents and restrictive clauses. It cannot be 

denied that such practices demonstrate very well the imbalance between the bargaining power of 

the sophisticated and well-advised landlord and the bargaining power of the innocent and poorly 

advised leaseholder. 

 

However, that is far from the position to be found in the sophisticated property market of London 

where the leaseholders are generally both well-acquainted with the market and very well-advised. In 

many cases these leaseholders are substantial investors with off-shore funds and special purpose 

vehicles for acquiring their investments. There is no suggestion that any of these buyers have been 

misled or been subject to mis-selling or are otherwise not aware of what they are buying. Indeed, 

within sophisticated markets, there are cases where dynamic ground rents are specifically 

negotiated between landlords and leaseholders to a level which meets the needs of both parties.  

 

Secondly, as is accepted in the paper (paragraph 14.101), there is a direct correlation between the 

price potentially payable by a leaseholder for a short lease and the cost to the leaseholder of either 

extending that lease or acquiring the freehold. One informs the other; if the price to extend the 

short lease goes up, the value of the short lease goes down; if the extension price goes down, the 

value of the short lease goes up. The constant is the long lease (or freehold) value which is always 

determined by the market. It follows therefore, that reducing the price on enfranchisement benefits 

only the limited class of current leaseholders who will receive a one-off windfall. It is a windfall 

because, certainly within PCL, they will have bought their short lease at a price that reflects the cost 

of extension based on the current valuation methodology, but will be able to extend that lease at a 

price that is lower than that cost (and, applying some of the options proposed, at a price that is 

substantially lower). It is one-off because the market will adjust to the new valuation regime so that 

purchasers of short leases will be simply pay more for that short lease. On the basis of that analysis, 

it is hard to understand how leaseholders can realistically argue that “they are paying too much” for 
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extending their leases or acquiring their freeholds when the value of their existing lease (and the 

price that they paid for it) takes full regard of the cost of extending or acquiring.  

 

Thirdly, it is the case that the principal value in the London market lies, not in the term, but in the 

reversion; that is a consequence of the high capital values that exist in London.  

 

Fourthly, there is the issue of A1P1. This will be a consideration as regards each of the various 

Options put forward. There is a useful general over-view of the under-lying principles and the 

application of A1P1 to enfranchisement valuations set out in the paper but it is accepted that a more 

detailed analysis of compliance of each proposed Option with A1P1 will need to be done. At this 

stage, it is fair to say only that Options 1A and 1B would almost certainly not be compliant and 

would without doubt be subjected to vigorous challenge from landlords on that basis. Following the 

more recent line of cases, it is also strongly arguable that Option 2A and Option 2B would be open to 

challenge. The extent to which other elements of the proposed valuation (for example, prescription 

of rates etc) might be non-compliant with A1P1 would clearly be fact dependent.  

 

Consultation Question 107. 

17.168  We invite the views of consultees as to: 

(1)  whether the section 9(1) valuation methodology should be retained indefinitely or 

temporarily, and if so for how long; or 

There is a perfectly respectable argument to say that, given the timescale for the 

introduction of the new regime, it could be dispensed with altogether. Otherwise, there 

should be a sunset clause; say 5 years from the date of the announcement that it is to be 

phased out. This would be consistent with the approach being taken by MHCLG in their 

recent consultation on banning the use of leasehold in the sale of houses and limiting the 

level of ground rents in new residential leases 

 

(2)  whether the section 9(1) valuation methodology should be replaced with a fixed 

proportion of a “term and reversion” valuation or another simplified methodology; 

 and 

 It could be and valuers will no doubt provide evidence as to how best this might be done.  

 

(3)  whether the test for whether section 9(1) (or a simplified methodology) applies 

should be determined: 
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(a)  by reference to capital value; 

Possible. It might be feasible to derive bands of property values from historic 

rateable values but presumably there would be difficult geographical variations. 

 

(b)  by reference to council tax banding; 

  Again, possible 

   

(c)  by reference to the location of the property; 

Properties in Greater London should be excluded from any future section 9(1) 

valuations. 

   

(d)  by reference to an amended version of the current test for leases granted after 1 

April 1990 (in other words, calculating “R” under section 1(1)(a)(ii) of the 1967 

Act); or 

 Yes; may be the fairest but not simple to apply. 

   

(e) by some other means. 

Valuers will no doubt give guidance as to which of the above suggestions are most 

likely to best reflect the current qualification criteria. To some extent, they will all be 

flawed in that some properties presently without section 9(1) will be brought within 

and some presently within section 9(1) will be taken without.  

 

Otherwise, on repeal of the 1967 Act, there could simply be a saving provision for 

those properties which presently qualify for a section 9(1) valuation but with a 

sunset clause. 

Paragraph 15.25 

Consultation Question 108. 

17.169  We invite the views of consultees as to: 

(1)  whether a separate, simplified valuation regime should be created for low value 

and/or straightforward enfranchisement claims; and 

(2)  how such low value and/or straightforward claims should be identified. 

In principle this could work well outside PCL and is discussed further in the context of Option 1A 

below.  

Paragraph 15.29 
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Consultation Question 109. 

17.170  Do consultees consider it desirable to seek to treat commercial investors differently from 

owner-occupier leaseholders in respect of the premium payable for the exercise of 

enfranchisement rights? 

Certainly desirable but extremely difficult to achieve for all the reasons explained in the paper.  

 

17.171  If so: 

(1)  do consultees consider that it might be possible to distinguish between such 

leaseholders: 

(a)  by reference to whether the leaseholder is exercising enfranchisement rights for 

the first time; 

That is effectively reintroducing the residence test. There may be a sensible case to 

be made that it should never have been abolished but the fact is that it was and it 

would be very hard now to re-introduce it.  

(c)  by some other means? 

  However meritorious the concept, any means will have the drawbacks and 

  disadvantages explained in the paper.  

 

(2)  how might the valuation methodology be varied so as to produce different 

 premiums for different types of leaseholder? 

Isn’t that a political question? The simplest way to achieve this (assuming that rates, or some 

part of them, are prescribed) would be to prescribe different rates, depending on the 

identity of the leaseholder at the date of the claim 

Paragraph 15.37 

Consultation Question 110. 

17.172  We invite the views of consultees as to whether the treatment of ground rent reviews in any 

valuation methodology should be restricted in any of the ways set out at paragraphs 15.59 

to 15.66. 

In light of the commentary in the pre-amble, it is questionable whether any of the proposals should 

apply to sophisticated markets where leaseholders are knowledgeable and generally well-advised. It 

is therefore suggested that, as regards Greater London, there is no justification for seeking to restrict 
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the level of ground rent to be taken into account in the valuation. As regards the four alternative 

approaches suggested: 

a. Retain the present system. This should be adopted for properties within Greater London 

b. In the case of fixed increases, the rent could be averaged over the unexpired term and that 

average then capitalised. That is a bizarre proposal as the consequence is to increase rather than 

decrease the price; it takes no account of the fact that future increases in rent are deferred.  

c. Alternatively, in the case of fixed increases, only the first uplift in rent could be taken into account. 

That could be applied to properties outside Greater London 

d. In the case of a reviewed rent, any future reviewed rent could be limited to a percentage of the 

property’s “current value”. Again, such a proposal could be applied to properties outside Greater 

London applying a percentage of 0.1%.   

Paragraph 15.67 

Consultation Question 111. 

17.173  We invite the views of consultees as to whether capitalisation rates for enfranchisement 

valuations should be prescribed and, if so: 

Yes, they could be. Generally within PCL, capitalisation rates are less of an issue because for 

the most part, the significant value lies in the reversion rather than the term. That explains 

the paucity of cases on capitalisation rates within PCL.  

(1)  how; 

It could be set periodically by Statutory Instrument. The factors to be taken into account 

would be (i) the length of the lease (ii) security of recovery (iii) size of ground rent (iv) 

whether the rent is subject to increase or review and (v) the nature of the provision for 

increase or review. The location of the property is also likely to be relevant 

(2)  by whom; 

A committee of property valuers and financial experts could be formed with clear Terms of 

Reference to set a baseline rate which would then be subject to adjustment to reflect the 

factors mentioned above 

(3)  how often; and 

Evidence from valuers in the market as to the fluidity of market capitalisation rates over 

time would be helpful here. The period needs to be long enough to provide a degree of 

certainty but short enough to reflect market changes. 

(4)  in respect of what different types of interest. 

 Again, evidence from valuers would be helpful here 

Paragraph 15.71 



123 
   3527526_1 

Consultation Question 112. 

17.174  We invite the views of consultees as to whether deferment rates for enfranchisement 

valuations should be prescribed and, if so: 

(1) how; 

(2)  by whom; 

(3)  how often; and 

(4) in respect of which geographical areas. 

As acknowledged in the paper, in consequence of Sportelli, the deferment rate is already effectively 

prescribed and has been so for 15 years or so. The general consensus, certainly within PCL, is that 

the rate, applying the formula RFR minus RGR plus RP, would now warrant review and any such 

review would likely lead to a rate that is substantially less than the rate in Sportelli. It follows 

therefore that seeking to adopt a rate based on the present market is more likely to increase rather 

than decrease the premium. There would need therefore to be political interference to adopt a 

deferment rate at a level which reduces the premium. 

 

It was stated in Sportelli that the deferment rate could be treated as being stable over time unless a trend 

movement in the risk-free rate could be identified or it could be established that the long term prospects of 

growth in residential property have changed or that, for some other reason, the attraction of investment in 

residential reversions can be shown to have increased or diminished.  

Paragraph 15.75 

Consultation Question 113. 

17.175  We invite the views of consultees as to whether relativity or a no Act deduction should be 

prescribed for enfranchisement valuations and, if so: 

(1) how; 

As at present, the assumption in the valuation that the leaseholder who is exercising his 

right of compulsory acquisition does not have that right should be retained. Otherwise, the 

value of the leaseholder’s interest is enhanced and the value of the freeholder’s interest is 

diminished simply by the existence of those rights. It is a long-established principle of 

compulsory purchase that that is to be avoided.   

 

(2) by whom; 

It was accepted in Mundy that the Graph of Relativities prepared by valuers Gerald Eve is the 

“go-to” graph for assessing the relative value of a leasehold as against the value of the 

freehold for properties within PCL. The graph assumes a “non-onerous” ground rent but, if 

the government is minded to restrict (for the purpose of the valuation) any rent to be 
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capitalised to a figure that is not more than 0.1% of the capital value, then any adjustment 

to the Graph to reflect an “onerous” ground rent could be avoided. The Gerald Eve Graph 

could therefore be adopted for properties within Greater London. Advice should be taken 

from valuers practicing outside Greater London as to the appropriate methodology to be 

adopted for determining relativity in other areas 

 

(3) how often; 

It was accepted in Mundy that, over time markets and what influences them, can change 

and it follows that relativities can also change. However, this is not likely to be a short-term 

issue. 

 

(4) in respect of which geographical areas; and 

As above 

 

(5) whether the 80-year cut-off should be removed. 

There is a compelling case for doing so for five principal reasons. First, the 80% cut-off was a 

wholly arbitrary figure. Secondly, it was adopted on the misplaced assumption that there 

was unlikely to be any significant marriage value where the unexpired term exceeded 80 

years. Thirdly, adoption of a prescribed relativity removes the problem of the time and 

expense in calculating marriage value – another reason put forward for the cut-off. Fourthly, 

within Greater London, capital values are such that there is often substantial marriage value 

where leases have an unexpired term in excess of 80 years. Fifthly, marriage value can arise, 

not just in consequence of the coalescence of the freehold and leasehold interests. For 

example, merger of a lease with the freehold may give rise to a development opportunity or 

a beneficial change of use which the leaseholder is unable to carry out under his lease. The 

consequential added value (which can be substantial and is realised immediately by the 

leaseholder) can only be captured as marriage value. 

Paragraph 15.79 

Consultation Question 114. 

17.176  We invite the views of consultees as to whether the possible right to hold over at the end of 

a long lease should be disregarded on an enfranchisement valuation. 

Yes, it should be. The time and expense of arguing about it rarely reflects the quantum of the 

discount applied. Arguably, there should in any event be no discount to a reversion to an AST. 

Paragraph 15.83 
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Consultation Question 115. 

17.177  We invite the views of consultees as to whether a discount for leaseholder’s improvements 

on an enfranchisement valuation should be retained. 

This tends to be an issue more relevant to houses than to flats for the simple reason that it is often 

the ability to extend floor space or to develop (which is not generally available to flats) which gives 

rise to the most significant claims for discounts. In the case of the 1967 Act, section 3(3), particularly 

in the case of London Estates, causes notable problems where leaseholders can join together 

successive leases over many years to look for historic improvements, on occasions going back 

several centuries. At the very least therefore, improvements to be taken into account should be 

limited to those carried out during the term of the existing lease or within 21 years of the date of the 

claim (whichever is the shorter). That amendment would also remove the need to retain section 

3(3). 

Paragraph 15.86 

Consultation Question 116. 

17.178  We invite the views of consultees as to whether it should be possible for leaseholders to 

elect to accept a restriction on development to prevent development value from being 

payable as part of an enfranchisement valuation. 

It is very difficult to follow just how this would work; not least what would be the mechanism for the 

freeholder to retain the development value. Equally, it is not explained what would the basis of 

compensation for the landlord in the event that the leaseholder seeks a release from the restriction. 

In particular, would the retention relate to all future development (including a change of use) or just 

specific opportunities to develop which may exist at the date of the claim? Opportunities to develop 

will change over time. Also, it is not understood what it is that the freeholder would be retaining by 

way of development value, if the leaseholder is not prevented from carrying development under the 

terms of his lease. If a leaseholder has an unexpired term of say 15 years, he may be permitted 

under his lease to redevelop but it is not financially viable for him to do so within such a short 

unexpired term. What is the nature of the “restriction” that the freeholder has in those 

circumstances? 

Paragraph 15.91 
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Consultation Question 117. 

17.179  We invite the views of consultees as to which, if any, of the valuation options we have 

discussed (set out at Options 2A to C in Chapter 15) are preferable and, so far as any 

preferred option contains a range of possible reforms, which of those reforms should be 

adopted. 

There is no specific question raised on the suggestion of the adoption of a simple formula so it is 

perhaps appropriate first to comment on Options 1A and 1B before considering Options 2A-C. 

 

Option 1A. This Option proposes calculation of the premium by application of a simple multiplier to 

the ground rent. The paper accepts that it has some serious draw-backs. First, it does not comply 

with the Terms of Reference “ensuring that sufficient compensation is paid to landlords to reflect 

their legitimate property interests”. The reversion is a “legitimate property interest” of the landlord 

and under this Option, he receives nothing for it. Secondly, it will not be A1P1 compliant. In 

particular: 

 It excludes from the enfranchisement premium any reversionary value, which may be 

substantial.  

 Even when there is no reversionary value, the level of ground rent is “largely arbitrary”: it is not 

set by the market, will not necessarily correlate to the premium extracted on the grant of a 

lease, and may bear no relation to the capital value of a property. 

 It will be equally arbitrary to calculate the premium on enfranchisement by a simple ground rent 

multiplier: a technique that takes no account of the length of the lease, the nature of the ground 

rent and its attractiveness to the market.  

 It would create unfairness as between leaseholders: a point made compellingly by reference to 

two real-life examples (a £2.65 million leasehold house with a peppercorn rent, which under 

Option 1A would translate into a zero premium; and a £75,000 house with a £1,650 p.a. ground 

rent, which would translate into a premium of one quarter of the property’s capital value).  

 

However, a formula based on a multiple of ground rent could possibly work in circumstances where 

the reversion does not have any material value. The issue there would be to decide at what point the 

reversionary value becomes nil or nearly nil and that depends on the capital value of the property. It 

might also be argued that, in circumstances where nothing is added for the value of the reversion, the 

ground rent should be capitalised in perpetuity. The issues would be: 

 Fixing the multiplier (or alternatively a capitalisation rate): would it be different for different 

locations and/or different rent levels and/or review patterns? (see above) 
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 What level of rent should be multiplied/capitalised? This issue is dealt with separately in the paper 

(see above) 

 Whether the rent should be capitalised in perpetuity 

 Determining the lease length at which the landlord’s reversion is deemed to be of nil value? Would 

that need to be different for different property values, location etc? The level of capital values and 

the sophistication of the market within Greater London suggests that such scheme should not 

apply to properties within it. However, if it were to be applied in Greater London, the lease should 

have an unexpired term of not less than 125 years at the valuation date. There may be scope for 

looking at different unexpired terms for different areas. 

 

Option 1B. This Option would apply another simple formula to the calculation of the premium, 

setting the price to a percentage of the capital value of the property. As the paper points out, it fails 

to have any regard to the lease or its terms (including the level of ground rent) or indeed pretty 

much anything else. Two alternative bases for arriving at that value are floated in the paper:  

 the value of the leasehold interest itself, based on sale/asking prices; and  

 the capital value of the freehold.  

 

The paper rightly dismisses the first option on the basis that “a premium based on a percentage of 

the value of the leasehold interest would reduce as the length of the lease reduces, when in those 

circumstances a premium ought to increase”. Such a result could indeed be described as perverse.  

The preferred basis appears to be the capital value of the freehold: though as is pointed out, this too 

is open to substantial criticism on the basis that:  

 such an approach could actually increase premiums, contrary to the Terms of Reference;  

 it fails to ensure that “sufficient compensation is paid to landlords to reflect their legitimate 

property interests”, contrary to the Terms of Reference. and  

 premiums so calculated would not reflect different lease lengths, or any difference in the ground 

rent payable.  

 

Option 1B is equally not A1P1 compliant for similar reasons to Option 1A. Just as ground rent may be 

fixed at a variety of levels for reasons completely unrelated to the underlying value of the interest 

transferred, so freehold value per se bears no necessary relationship to the value of the interest 

transferred.  

 

Option 2A. This Option proposes that the valuation should be limited to just the “term and reversion”. 
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This would have the effect of simplifying the valuation (relativity is in many cases the most 

controversial element of the valuation) and would also reduce the enfranchisement price. The 

removal of marriage value from the enfranchisement price has been a popular argument for 

leaseholders over many years; it is an issue raised on every occasion when the valuation provisions 

come to be debated. However, it is noticeable that in both 1993 and 2002 (when the principles of 

enfranchisement valuations were debated at length) the government on each occasion was resolute 

in its defence of the principle of marriage value. To take one example, the general approach to the 

issue of marriage value was summarised by the then Lord Chancellor (Hansard 29th January 2001 

column 457) when he said: “We share leaseholders’ concerns about the cost of enfranchisement but 

also recognise landlords’ legitimate interests.   We consider they are entitled to a fair market price 

including a share of any marriage value.” It is not obvious why that proposition is not as applicable 

now as it was in 2001. No new arguments are put forward in the paper. The correlation between 

“marriage value” and “landlord’s legitimate interests” should also be noted in the context of the Terms 

of Reference.  

 

There is also an issue as to whether the abolition of marriage value would be in breach of A1P1. The 

more recent line of European cases (such as Lindheim v Norway (2012)) suggests that the world has 

moved on from James. More than 30 years after James, the exclusion of such a logically necessary 

component of the valuation to reflect what has long been accepted as an element of the landlord’s 

legitimate interests, will be viewed as arbitrary and as failing to strike a fair balance.  Indeed, it could 

be said that it is the application of just such an inflexible presumption that the modern law deprecates.  

 

Option 2B. This Option would adopt the existing valuation methodology (including marriage value) 

but would exclude other value, in particular development value. This is not “other value” in the sense 

of “other loss” (it is not clear what is intended to happen to that) but additional value of the kind 

discussed in paragraphs 14.71 to 14.78. The number of cases where such issues arise must be relatively 

small but where they do, the value can be significant. There is no specific justification given for 

excluding this element of the valuation and it is difficult to think of one. 

 

Option 2C. This Option retains the existing valuation methodology but it could be simplified and the 

premium made cheaper by the adoption of one or more of the suggested reforms (such as prescription 

of rates) discussed above. This Option has much to recommend it in so far it is well known and 

understood in the market and it properly reflects the value of the existing lease. It is less likely to be 

subjected to challenge on the ground of A1P1 and is more likely to provide appropriate levels of 

compensation to the landlord for the loss of legitimate property interests.  
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Paragraph 15.103 

Consultation Question 118. 

17.180  We invite the views of consultees as to the desirability of an online calculator for 

enfranchisement valuations and the types of claim for which it could be appropriate. 

In the case of a simplified valuation methodology for a lease with no reversionary value and a 

prescribed capitalisation rate (or multiplier) to a known rent, (see Q 117 and Option 1A) it could 

certainly be a useful and effective tool.  

Paragraph 15.107 

Consultation Question 119. 

17.181  How and to what extent has the current methodology for calculating premiums payable on 

enfranchisement slowed down, prevented or made more costly the exercise of 

enfranchisement rights? 

No doubt it has although since this a comparative question without a comparator, it is difficult to 

answer. Within PCL, it is very often the leaseholder who is prepared to take points and argue issues 

in order to slow down the process; as stated previously, having made a claim and secured a fixed 

valuation date, there is no great incentive on the leaseholder to pursue the claim with any vigour. 

Paragraph 15.108 

Consultation Question 120. 

17.182 We have set out the following options for the reform of valuation: 

(1) the adoption of a simple formula; and 

(2)  options based on current valuation methodology, involving different combinations 

of current valuation components and/or the prescription of certain rates. 

To what extent would each of these options reduce the duration and cost of the enfranchisement 

process, and the number of disputes arising? 

Clearly, the simpler the process and the greater the prescription, the less room there is for 

argument. There may of course be those leaseholders who would not like that just as there may 

some freeholders who would delighted at getting their money quicker. However, the Terms of 

Reference require that the landlord should receive sufficient compensation for the loss of his 

legitimate property interests and the fact that a procedure or methodology might reduce time or 

dispute should not be used as an excuse to by-pass that. 

Paragraph 15.109 
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Consultation Question 121. 

17.183  We welcome evidence as to the likely impact of the possible valuation methodologies set 

out in Chapter 15 on different sectors of the economy – in particular, the institutional 

investment sector, the charitable sector and the leasehold market (for both owner-occupiers 

and buy-to-let leaseholders). 

There is no evidence; it must necessarily be opinion or speculation.  

Paragraph 15.110 

Consultation Question 122. 

17.184  We welcome evidence as to: 

(1)  the proportion of existing leases which are currently eligible for section 9(1) 

valuations; and 

(2)  the likely impact on landlords and leaseholders of (a) retaining the section 9(1) 

valuation methodology for a limited period, or (b) replacing it with a simplified 

valuation methodology. 

No evidence 

Paragraph 15.111 

Consultation Question 123. 

17.185  We welcome evidence as to the likely impact on the leasehold market (and wider housing 

market) of differentiating between classes of enfranchising leaseholder (for example, those 

who occupy the property as a residence and those who do not) in respect of the premium 

payable. 

There will likely be two-tier market 

Paragraph 15.112 

Consultation Question 124. 

17.186  We welcome evidence as to the costs, benefits and practicalities of constituting and 

maintaining a body whose function is to prescribe certain rates for a reformed valuation 

methodology. 

No evidence 

Paragraph 15.113 

Consultation Question 125. 

17.187  We welcome evidence as to the costs, benefits and practicalities of setting up and 

maintaining an online valuation calculator. 

No evidence 

Paragraph 15.114 
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Leasehold home ownership: buying your freehold or extending your lease 

Chapter 16: Intermediate and other leasehold interests 

 

1. Ch 16 sets out the Law Commission’s proposals for intermediate and other leasehold interests. 

Several of the issues relating to intermediate landlords has been covered (or at least touched 

on) in earlier Chapters.  

 

2. Ch 11 proposes that the landlord who has the conduct of the claim should have imposed upon 

him a statutory duty of care to act with reasonable care and skill and in good faith as regards 

the interests of other landlords. That is reasonable but it should be subject to the other 

landlords co-operating and being responsible for a contribution to the landlord’s costs.  

 

3. A landlord who takes (or is required to take) in consequence of a collective claim a leaseback 

on a flat held by a non-participating leaseholder would not be able to prevent that leaseback 

being acquired by a nominee purchaser on any subsequent collective claim. It is not clear what 

happens to that leaseback in the event that the non-participating leaseholder subsequently 

elects to participate (see Ch 6).  

 

4. However, if the qualifying leaseholder of a flat also owns an intermediate lease of the same 

flat that intermediate lease would not be acquirable on any collective claim. If the 

intermediate lease includes property other than the flat, it would be severed (presumably only 

on the assumption that the other property was acquirable by the nominee purchaser in any 

event). 

 

5. Where an intermediate landlord has included in his lease a flat of which he is (by virtue of the 

intermediate lease) a qualifying tenant, then on a collective claim he is at risk of losing that 

flat when the nominee purchaser acquires the intermediate lease. It proposed in such 

circumstances that either 

a. The intermediate lease in such circumstances should not be acquirable, or 

b. The intermediate lease should be acquirable but the leaseholder should be entitled to 

seek a leaseback of his flat 

 

6. As regards “common parts” leases, it is proposed that: 

a. A lease which comprises only common parts would be acquirable on a collective claim.  
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b. Where such a lease includes property other than common parts, then either  

i. The lease would be severed so that only the common parts are acquired, or 

ii. The lease would be retained by the leaseholder but with such variations as are 

necessary to ensure that the nominee purchaser has proper control to manage and 

maintain the common parts. 

iii. The Tribunal would have power to settle the outcome if the parties cannot agree 

 

7. In the case of an intermediate landlord who is also a qualifying tenant of a flat, he is currently 

at risk of losing that flat on a collective claim. It is proposed that in future either (i) that lease 

could be severed to so that the intermediate landlord retains the flat or (ii) the intermediate 

landlord would be entitled to a leaseback on that flat. 

 

8. It is proposed that a “common parts” lease which has been granted for “development 

purposes” would not be acquirable. It would be for the Tribunal to determine the true purpose 

for which the lease has been granted. The Tribunal would also have power to sever the lease 

if that would allow for the proper management of the common parts whilst preserving the 

intended development. 

 

9. At present, a sublease granted out of a lease extended pursuant to either the 1967 Act or the 

1993 Act has no enfranchisement rights. It is intended that would no longer apply either to 

existing subleases so granted or to any future such subleases. 

 

10. There are two valuation proposals specific to intermediate leasehold interests (both of which 

are welcome). 

a. It is proposed that the designations of “Minor Superior Tenancy” in the 1967 Act and 

“Minor Intermediate Leasehold Interest” in the 1993 Act and the formulae associated with 

them should be abolished.   

b. It is also proposed that, on an individual lease extension claim, the rent payable by the 

intermediate landlord should be commuted on a pro rata basis. 
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Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Consultation Question 126. 

17.188  We provisionally propose creating a statutory duty on the landlord who has conduct of an 

enfranchisement claim to act with reasonable care and skill, and to act in good faith, in 

respect of the interests of other landlords. 

Do consultees agree? 

Yes. There should also be a duty on all other landlords to provide relevant information and 

assistance to the competent landlord as he may require in order to fulfil his statutory duty. Other 

landlords should also be required to contribute to the costs incurred by the competent landlord (to 

the extent they are not recoverable from the leaseholder).  

Paragraph 16.118 

Consultation Question 127. 

17.189  We invite the views of consultees as to whether an intermediate lease created as part of a 

collective freehold acquisition claim should be acquired by a nominee purchaser on any 

subsequent collective freehold acquisition of the premises. 

Hopefully, the circumstances in which there will be successive collective claims will be limited. It 

seems an odd proposition to suggest that a freeholder can be obliged to take a leaseback by one 

group of leaseholders and then for that leaseback to be acquired compulsorily by another group of 

leaseholders. If the freeholder does not like that, it is suggested that he could simply sell his asset. 

However, there may be any number of reasons why a sale at a particular time in particular 

circumstances may not be advantageous. What is the justification for allowing the nominee 

purchaser to acquire the intermediate leasehold interest in these circumstances? 

Paragraph 16.121 

Consultation Question 128. 

17.190  We provisionally propose that, where the leaseholder of a flat also holds an intermediate 

lease in respect of that flat, the intermediate lease of that flat should not be acquired on any 

collective freehold acquisition of the premises. 

Do consultees agree? 

Presumably, the reference to “flat” should be to “residential unit”. Again, it is difficult to understand 

what is the justification for the nominee purchaser to be allowed to purchase an intermediate lease 

which comprises just the unit, whether it belongs to the occupational leaseholder or a third party, 

Paragraph 16.123 
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Consultation Question 129. 

17.191  We provisionally propose that, in a collective freehold acquisition claim, where there is an 

intermediate lease of the whole building, but not all the flats within the building are let on 

long sub-leases (so the intermediate leaseholder would be treated as the qualifying tenant 

of some of the flats), either: 

(1) the whole of the intermediate lease should not be acquired; or 

(2)  the whole of the intermediate lease should be acquired, but there should be a 

leaseback to the intermediate leaseholder of flats of which he or she would be the 

qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, which approach is preferred 

and why? 

Although not clear from the paper, it is presumably intended (as under the 1993 Act) that the 

nominee purchaser will still be obliged (save as proposed under Q 127 and Q 128) to acquire an 

intermediate lease which is superior to a lease held by a qualifying tenant. If (1) is adopted, then this 

would appear to be another exception to that rule. If (2) is adopted, how does that fit in with the 

option of the leaseholders to require the freeholder to take a leaseback on those flats if in addition 

the intermediate landlord is to be able to call for a leaseback? Presumably, any leaseback to an 

intermediate landlord would be only for a term equal to the unexpired term of the intermediate 

lease. What would be the other terms of that leaseback given that it would be a lease of a “unit” 

rather than of a building? What happens if there is more than one headlease? Do all the 

intermediate leaseholders get leasebacks? If the unit does not have a participating tenant, can the 

freeholder also be required to take a leaseback? Presumably, a nominee purchaser would not be 

required to acquire a headlease of a unit held by a non-participator in circumstances where the 

nominee elects for the freeholder to take a leaseback on that flat? 

 

Is there not a danger that, far from simplifying the legislation, the desire to try to cater for every 

anomaly (and they will always exist) in fact makes the proposed new regime even more 

complicated? It is also interesting the extent to which the new regime generally provides for the 

creation of a whole new series of leases in circumstances where the government believes that the 

leasehold system is no longer fit for purpose! 

Paragraph 16.125 
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Consultation Question 130. 

17.192  We provisionally propose that, as part of any collective freehold acquisition claim: 

(1)  leases containing common parts together with other property should continue to be 

capable of being acquired by the nominee purchaser where it is reasonably 

 necessary for the proper management or maintenance of those common parts; and 

 

(2)  the Tribunal should have power to sever a lease containing common parts together 

with other property, or to introduce new or varied easements to ensure proper 

management or maintenance of those common parts, as an alternative to ordering 

that the whole of the lease be acquired by the nominee purchaser. 

Do consultees agree? 

In principle, yes but not easy to operate in practice. The question of whether or not a lease of 

common parts has been granted for development purposes is likely to be a fruitful area of dispute. 

Paragraph 16.129 

Consultation Question 131. 

17.193  We provisionally propose that a lease of common parts granted for development purposes 

should not be acquired by a nominee purchaser on a collective freehold acquisition claim 

unless: 

(1)  the severance of any part of that lease; and/or 

(2)  the introduction of new, or the variation of existing, easements;  

 would both permit the proper management of any common parts, and substantially 

preserve the intended development. 

Do consultees agree? 

Yes. It is interesting that it appears right and proper (and apparently reasonably straightforward) for 

the parties to agree (or the Tribunal to determine) a variation of the term of a lease in these 

circumstances but it is not acceptable (or reasonably straightforward) for the parties to agree (or the 

Tribunal to determine) a variation of the terms of an existing lease on a lease extension claim in 

circumstances where either it is sensible or practical to make that variation or in circumstances 

where both parties want it.  

Paragraph 16.133 

 

 

 

 



136 
   3527526_1 

Consultation Question 132. 

17.194  We provisionally propose that leaseholders holding sub-leases granted out of leases that 

had previously been extended under the existing or any future statutory enfranchisement 

regime should be entitled to bring, or participate in, an enfranchisement claim. 

Do consultees agree? 

Not a problem as regards future leases but more problematic as regards existing leases because the 

proposal would take away rights from one leaseholder who already has those rights (thereby 

reducing the value of his lease) and give those rights to another leaseholder who doesn’t presently 

have them (thereby enhancing the value of his lease). Would the deprived leaseholder be 

compensated by the enhanced leaseholder? 

Paragraph 16.137 

Consultation Question 133. 

17.195  We provisionally propose that the separate designations of “Minor Superior Tenancy” and 

“Minor Intermediate Leasehold Interest” and the formulae relating to them should be 

removed. Those interests which currently fall within the existing definitions would then be 

valued on the same basis as all other intermediate leases. 

Do consultees agree? 

Yes 

 

17.196  If not, do consultees agree that the thresholds in the formulae that apply to a Minor 

Superior Tenancy and/or a Minor Intermediate Leasehold Interest ought to be increased? 

N/A 

Paragraph 16.140 

Consultation Question 134. 

17.197  We provisionally propose that, on any individual lease extension claim, the rent payable by 

an intermediate landlord should be commuted on a pro rata basis.  Primarily this approach 

would avoid creating a negative value in an intermediate lease, which the leaseholders could 

use to their advantage in the way that was done in the case of Alice Ellen Cooper-Dean 

Charitable Foundation Trustees v Greensleeves Owners Limited. 

Do consultees agree? 

Yes 

Paragraph 16.142 
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Consultation Question 135. 

17.198  We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new 

statutory duty requiring them to act with reasonable care and skill, and in good faith, in 

respect of the interests of other landlords. 

In practice, very little. 

Paragraph 16.143 

 

 

 



From: Daniel Latto - Burtons Solicitors   
Sent: 20 September 2018 09:30 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold Enfranchisement Consulation. 
 
Dear Sirs 
 
Following your proposals on leasehold enfranchisement and extension I note two major issues are 
not even considered. There are no comments on rent reviews and unfair rent provisions which 
lenders will no longer lend on but landlords are under no obligation to amend and the fact that 
ground rents over £250 per annum are deemed assured tenancies under the Housing Act 1988. 
 
These two issues are just as likely to trap leaseholders into properties as any enfranchisement issue.  
 
With kind regards 

Yours sincerely 

Daniel Latto 

Partner                    

For and on behalf of: 
Burtons Solicitors | Suite 1 Peach Business Centre | Chestnut Avenue | Walderslade | Kent | ME5 9AJ 
Tel: 01892 824577 Fax: 01892 822336 
  
Web: www.burtons-solicitors.co.uk     
Email:      
Facebook:  https://www.facebook.com/BurtonsSolicitors 
  

  

We are also at: 
The Tyled House | 23a High Street | Pembury | Tunbridge Wells | 

Kent | TN2 4PH 
 

See our reviews on  

 

 
  
  

Cybercrime and fraud 
Please be aware of the increase in cybercrime and fraud. Burtons Solicitors Limited will not change its bank account details without prior 
notification.   If you receive an email stating a change in bank account details purporting to be from Burtons Solicitors Limited, do not send 
the funds to the account and contact us immediately.  Burtons Solicitors Limited will not accept liability for any money sent to the wrong 
account. 

Burtons Solicitors is the trading name for Burtons Solicitors Limited. Registered in England & Wales number 09337829. Authorised and 
regulated by the Solicitors Regulation Authority under number 625445. With effect from 18 December 2015 the business of Burtons 
Solicitors transferred to Burtons Solicitors Limited. Your terms and conditions remain the same.  
This message and any attachments to it is intended only for the individual or entity to which it is addressed and may contain information 
which is privileged, confidential or prohibited from disclosure or unauthorised use.  If you are not the intended recipient or responsible for 
delivering such materials to the intended recipient, you are hereby notified that any use, reproduction, modification or publication of this 
email message or its attachments other than by its intended recipient is strictly prohibited. If you have received it in error, please 
immediately notify us by return email and destroy the message and/or any copy thereof. 



 



From: David Cobb   
Sent: 07 January 2019 16:12 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold home ownership 
 

Thank you for the opportunity to respond to the consultation on leasehold enfranchisement.  I have 

read the excellent paper as best I can.   Only a couple of the 50 odd questions are pertinent, so 
please accept this response as a note:- 

I have lived in a property in London since the 1980s, having taken on a FRI lease of under 21 
years.  These leases were cleverly drafted with rents above the rent test levels etc to avoid any 
enfranchisement chance with rent tests etc.  Our lease merely replaced an earlier 20 year lease 
which the landlord favoured as it precluded enfranchisement under the 1967 act.  At no time since 
the war and,  in all probability back to the construction of the original building in the 1860s has any 
landlord spent anything on maintaining the property.    My lease expired in the early 1990s, and 
despite assurances to the contrary, no new lease opportunity was offered.  The landlord has not 
had possession at any time since the 1970s or before.  My lease has been in effect since 1971, so in 
my own sense the lease has run for 48 years which is quite long enough  on my view, to justify an 
enfranchisement in terms of equity between landlord and tenant. 

  

I, along with a small group of other leaseholders, was forced into a situation of statutory tenancy 
where I still sit  today.  The freehold has several times changed hands and no opportunity to buy a 
new lease or the freehold was ever offered to the tenant. All our various landlords ever want to do 
is evict us to gain vacant possession to cristalise the reversionary gain.  This consultation is the last 
opportunity that my small group will have to determine our future.  We merely seek to have our 
precarious situation understood, and to hopefully be afforded the right to buy at a fair price to 
both parties, so we can move forward rather than being stuck without options, forced to carry out 
ever more expensive maintenance and pay ever higher rents. 

We ask that all such tenants with FRI obligations under old leases and long term (>20 years of 
residency) be included in enfranchisement. 

  

Thank you 

 David Cobb 

 



From: David Dixon   
Sent: 01 January 2019 12:22 
To:  
Subject: LEASEHOLD ENFRANCHISEMENT 

 
Dear Sir  
I have previously submitted responses to the Consultation but this is a request that Lessees of so-
called "Exempt Charities" should not be forgotten particularly since any changes to the basic 
leasehold system may have a catastrophic effect on the investment we have made in purchasing our 
homes - one effect I fear is the market for such 125 year leases may collapse leaving us, or our 
estates, in a very difficult position. 
There will be much special pleading from Landlords who are currently exempt from the  general 
protection given to "ordinary" lessees.      is, in our case, Lessor to 10 "house 
owners" all of whom are elderly.    treat us as a "cash cow" to subsidise their tenants (of a 
nearby building) and their vast, expensive, bureaucracy.      A Service Charge  is demanded for which 
we receive little benefit.     have failed to respond to requests to sell the freeholds to us and it 
seems we have no protection for our homes - we have all paid the full market price for our homes - 
they were sold on open market at prices which reflect the costs of  ordinary homes;   the fact that 
they were leasehold was not reflected in the price and they were sold for the same or greater sums 
that larger freehold or 999 year lease houses  were sold locally - the only difference being that one 
occupier of these houses had to be over 55 years of age.   It is quite clear that most of the 10 lessees 
had little understanding of the leasehold system.       
There is no reason why persons who have bought their homes from organisations such as  
should be denied the same rights as buyers of other leasehold houses.     There is surely a Human 
Rights issue here.    seem content to rely on the unwillingness or inability of lessees to challenge 
them.     What possible justification can there be for denying us the rights which it seems are about 
to be granted to those who were miss-sold leasehold houses on outrageous conditions (escalating 
rents).        I doubt that any  of  the 10 of us were aware of the significance of  being an "exempt 
charity" (there is nothing charitable about them).   It would be a simple matter  to transfer freeholds 
on terms including restrictive covenants to preserve the essential purposes of these and similar 
homes - at least then our children or dependent widows/widowers  (and the value invested in their 
homes) will be protected. 

David M Dixon 
 



Dear Sirs 
Apologies - first sent in error! 
I have tried to complete the online consultation response (as above) but was unable to complete the 
second part - my pc became "stuck" on "Additional Comments - Q104". 
1    It seems that, at long last, it is becoming widely recognised that the leasehold system for selling 
houses is no longer acceptable.    It has long been a scandal much abused by Developers and other 
housing providers.      While there may be a need for a leasehold system for multiple homes within 
one building  (until replaced by an effective commonhold system) it is time to free home owners from 
the hands of rapacious Landlords.      The recent outrage by Developers selling off homes at 
escalating ground rents is only the latest abuse. 
2. It is time that it was recognised that the notion that Landlords need to be compensated for the
"loss" of the "value" of their reversion is an artificial concept (invented by those with financial interests 
in property other than people who want homes) which ignores the simple fact that most home buyers 
will have paid the full value of their home when the property is first purchased.     The 
Developer/Landlord  will therefore have received full payment for the property sold. 
3.    For most people homes are not investments - they are the places where people live.     That there 
are those who think it acceptable to sell off homes with escalating ground rents on short leases which 
would then become unsaleable clearly demonstrates the immorality of the House Building business. 
4. We sold our home (a 3 bedroom house on a 999 year lease) in 2014 for 173,000 pounds and paid
183,000 pounds  for our present home (a much smaller 1 bedroom house (+ small bedroom) on a 125 
year lease.    The environment at our previous home had been badly affected by Anti Social 
Behaviour created by the invasion of private Landlords so we moved here because the 10 houses 
were limited to persons 0ver 55.   The Landlord is some sort of quasi-public housing organisation, 

, which describes itself as an "exempt charity"; it made various promises in its 
advertising none of which it has lived up to.      The 10 houses were built as part of a development the 
main part of which is a block of approx. 60 apartments, which they call a "Court".     It quickly became 
clear that the local Management of the Court had no interest in the 10 houses and did not (and does 
not) seem to know that the 10 owners actually bought their homes.     Our lease is obviously based on 
the precedent for a lease of a flat (there is covenant which refers to "the flat") and creates a Sinking 
Fund (which is not required)   We have a number of documents referring to the "Shared Ownership 
Leases"!      The Management of  is remote and we are constantly faced with their 
employees who do not know what they are managing.     We are required to pay a service charge 
which includes a contribution to the salary of "the Court Manager" yet there is no Court 
Manager,  they have been claiming contributions to a Sinking Fund without considering what 
"common facilities" exist (this is because the accumulated fund passes to  not back 
to the Lessees) - it has taken me three year to get them to understand there are no "common 
facilities" except  the driveway and paths giving access to the parking spaces owned by 8 of the 
houses (one house has no use of these facilities (but still contributes) and we only have a footway to 
our rear gate.   We a nothing more that a source of subsidy for the tenants of the Court (who have not 
bought leases) and to the overpaid, self-serving and apparently unaccountable regional and national 
management of this organisation.      There has been no response to suggestions that the house 
owners be allowed to purchase the reversions to their homes. 
5. Our fear now is that our leases will become unsaleable - that would be unfair, unjust and,
surely, contrary to the Convention on Human rights.  If we cannot sell our homes what 
becomes of our estates if we  die - will  be permitted to steal our all assets 
under the privity rules 





From: David Evans   
Sent: 24 December 2018 12:08 
To:  

 
Subject: Consultation 

Dear  

Apologies for having to dash off the other day. I was on school run duty. 

476 
Chapter 17: Consultation Questions 
Consultation Question 1. 
17.1 We invite the views of consultees as to whether a reformed enfranchisement regime 
should treat particular issues differently in England and in Wales. Consultees are 
welcome to share their views on this point here, or in response to questions which 
we ask later on particular issues. 
Paragraph 3.42 

I am not sure how serious this suggestion is meant to be, but I would have thought that it was the 
political equivalent of lobbing a hand grenade into a room full of AMs.  There have already been 
disagreements regarding central government’s alleged desire to repatriate devolved powers 
following our leaving the EU (if it happens).  Whilst I appreciate that the LC is independent of 
government and that this is only a consultation question, devolved matters are jealously guarded 
here in Wales and I would have thought that the issue needed to be treated with a considerable 
degree of sensitivity. 

Housing Policy is generally regarded as a matter for the Welsh Government and there are some 
significant differences in our legislation.  I am aware  that some English lawyers find this 
annoying.  On one occasion I was even asked by a barrister to ignore the Welsh regulations (which 
his client had not known about) and apply the English regulations instead in an effort to achieve 
conformity (and no doubt save his client’s bacon and his instructing Solicitor’s negligence policy 
excess). 

I suggested to Prof Hopkins that if Welsh and UK Governments are both going to change the 
law   that they do so at the same time.  Subject to that comment I think that it would be wiser to 
allow the Welsh Government to come to its own decision on the topic. 

With regard to the principles of your report, my only comments are really a repeat of what I have 
said before: 

I think the Scottish rules on very long leases should be adopted. 

S 9(1) should be retained in Wales and other low value areas, perhaps simplifying it by trading off 
Haresign against Schedule 10 and creating fixed percentages for the plot values. 

The “corner shop” principle needs to be retained for time being. 

Nadolig Llawen 
Nollaig Shona (my wife keeps telling me that there should not be an “h”. Tell that to the Dublin 
Council) 
Happy Christmas 



From: David Mawer   
Sent: 04 January 2019 19:19 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold home ownership: buying your freehold or extending your lease 
 
I would like to respond to consultation question 65, only. 

 

My wife and I have a 35 year farm business tenancy from the Duchy of Cornwall in the  

 

 

This comprises a cottage, which has been in our family for generations and is treated as a 

tenant’s improvement,  there is a barn which I have recently renovated from a ruin (also a 

tenant’s improvement) and just over 5 hectares of farmland under grass and only suitable for 

grazing. 

 

Before our tenancy was granted our cottage belonged to my father as part of his 1976 

Agricultural Tenancy. 

 

At various stages of negotiations before and after the granting of our FBT we have asked the 

Duchy about enfranchisement only be told they will not consider this. 

 

David Mawer 

 

Get Outlook for iOS 

 



From: David McArthur   
Sent: 21 September 2018 15:38 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold 
 
I have two contributions to make, 1/ Mr Justin Madders proposal of 10 x annual ground rent 
as a valuation method for buying freehold is simple and fair, and should be adopted - I said 
"fair", in a fair world freeholds would be gifted to leaseholders (I use the word "gifted" 
loosely as the freehold should have been owned by house buyers at the outset). 
 
2/ It is outrageous that leaseholders pay freeholders legal costs when acquiring the 
freehold. This should stop altogether. 
 
When you guys have completed this exercise and presented your suggestions to 
government, may I suggest you take up the sport of boring for England, you would win 
Olympic Gold medals. I am not remotely impressed with the process, your wordy 
documents, nor the time you are taking over  very simple issues. 
 
                                                   David McArthur  
 



From: David Stewart   
Sent: 07 January 2019 11:09 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold Enfanchisement Reform Consultation 
 
Dear Sirs, 
Having read through the consultation summary with interest, I'm extremely disappointed to see no 
reference to a major abuse of the present law being practiced by certain unscrupulous developers 
with regard to selling on of freehold assets. In practice this amounts to avoiding the need to offer 
the 'Right to Buy' to existing leaseholders when disposing of freeholds by the simple expedient of 
transferring these assets into a new subsidiary company and then selling the company to third 
parties as a going concern. Without this apparent legal  'loophole' being closed it's hard to see how 
the process of enfranchisement can be seen as fair and transparent. 
 
My wife and I own the lease of one of twelve flats in a block of 12 in  London built 
in 2004 by  In December 2008 we were in 
receipt of a letter from  stating that the reversion rights to our lease had been 
transferred to new ownership and that our new landlords were  and that all 
future correspondence and rents payable should be made to them. In April 2009 we received a letter 
from  confirming that they had purchased the freeholds of all the flats in our block 
and that all future ground rents should be paid to them via their agents  
 
I believed at that time that as existing Qualifying Tenants we should have been given first refusal  to 
purchase our freeholds. However, at no time prior to or during the disposal to  were 
we given any such opportunity or even notified of the pending sale until after it became a 'fait 
accompli'. On taking legal advice it appeared that this 'sleight of hand' had been accomplished by the 
simple expedient, as stated above, of transferring the freehold assets to a new subsidiary company 
and then selling on the business. We were told this was within the letter of the present law and we 
had no right to seek redress. Even if it is within the letter of the law it clearly drives a coach and 
horses through the spirit and intent of said legislation if unscrupulous developers can so easily avoid 
the need to offer the right of first refusal! 
 
Three almost identical blocks were built on the estate at the same time as ours by . In Oct 
2009 the leaseholders of those were in receipt of a Section 5 notice offering the right to buy 
their  freeholds under very preferential terms prior to a proposed sale to  They all 
took up the offer and now own their own freeholds. It's good to see that at least some developers 
'play with a straight bat' . 
 
With regard to the consultation document, I note the suggestion in Q.123 on whether there should 
be differentiation in Freehold Premiums payable dependant on whether the enfranchising 
leaseholder is an owner occupier or non resident (e.g investor??). My belief is that any such 
differentiation would further incentivise 'rogue developers' to try and circumvent the legal 
obligation to offer the right of first refusal as it might make it more financially attractive to them to 
sell the freehold to an investor. 
 
If transparency of process is to be a key objective of the proposed reform, I believe most strongly 
that the loophole described above should be closed forthwith. I trust this input will be helpful and 
constructive and would appreciate the courtesy of an acknowlegement of receipt from your office. 
Thank you. 
Sincerely, 
 



David Stewart 
 

 
 

  
 

 



From: DDD OB   
Sent: 04 January 2019 15:06 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Comment on Leaseholden enfranchisment consultation paper 238 
 

Hello 
 
as long term leaseholder with a council, I was very much 
looking forward to what I hoped would be an empowerment 
of the individual's interest in acquiring a FH. Howver a quick 
read through some sections ofnte consultation document 
reveal what I consideration to omissions requiring further 
consideration. I offer some proposals, ina rather scrapform in 
the attached word document. I am not at all legally inclined, 
but the aim of them to permit by one means or another an 
ideally affordably, the acquistion of freeholder by any 1 LH. 
 
Additiionally I support your consultation proposals except the 
issue of individual enfranchisment which I belive needs to go 
considerably further.  
 
In regard to cost of acquiring a freehold, I agree it should be 
low. Perhaps 10x the ground rent. 
 
Clarifications gladly offered. 
 
Best regards 
 
Declan O' Byrne 
 



8.28 If all these conditions are met, then the building will qualify for collective freehold 
acquisition. This outcome is outcome “H” on our flowchart. Following that, long 
leaseholders of not less than half of the residential units in the building must participate 
in order for such a claim to proceed. 
 
 
Comment: This is unsatisfactory for leaseholders (LHers) in a +1 LH building who have an 
interest in LH enfranchisement where they cannot secure 50% of the numbers of LHers to take 
a  FH approach.   
 
Such a blockade can leave interested LHer/s subject to freeholder (FHer) constraints on 
building modification with subsequent lessened enjoyment of their home from: 
  
*unmitigated noise intrusion at night for 8 years eg a FHer may refuse to replace/repair 
degrading wood windows with single glazing for better and the neighbour is noisy 
* lack of alternative access to a garden- a FHer may refuse a LHer permission to swap a 
window for a door, even at LHer cost, as it would represent “a variation in maintenance 
materials” even where other windows in the property had already been updated by the FHer 
with similar materials as proposed and the new material is maintenance free eg uPVC windows 
or doors 
* lack of desired ventilation – where old windows have been overpainted shut repeatedly and 
are structurally weak and opne them would be to risk their disintegration 
 
 
These are just a few examples I have directly experienced in LH property with a council FHer as 
to why someone might want to gain a FH irrespective of acquiring 50% of the LHer 
enfranchisement interest in a property.  
I propose some amendment to figure 5 p171 and the outcomes delineated to rebalance 
thescore so that individual or minority enfranchisement interested paties do not continue to be 
excluded from enfranchisement. 
 
 
 
 
    Y        N 

         As described in figure 5, p171 

 

    Y 

 

 

N 

 

 

 

 

 

 

 

      Or  

Other units in 
the building in 
addition  to 
X’s LH? 

 
If residential, are 
>50% of the LHs 
agreed on a collective 
enfranchisement 

 
Consider 

collective route 
outcome Ca 

Interested LHer individually or if 
part of a bigger block with other 
interested LHers,  if any, may 
acquire whole the FH and 
leaseback to disinterested LH 
parties on terms [tb proposed by 
the Law Commission e.g. same 
term as previous FHers?].  
Disinterested LH parties may not 
block them from doing so.  

  
 

 

A leaseholder interested in 
aquiring freehold rights may 
where another leasehold objects 
apply for the whole building to be 
come a commonhold property.   

Outcome Cc 



 

 

 

 

 

 

8.28b If the requisite number of parties do not agree to collectively enfranchise the property, 1 or 

more long LHers may acquire the complete freehold from the landlord and let the lease to the 

disinterested LH on existing t&cs, albeit with a free choice of building structure insurer for the new 

enfranchised freeholder/s.   Common terms to be applied to new leasehold owners. Outcome Cb 

8.28c An alternative consideration is for the creation of a commonhold where all leeasholds are 

converted to commonhold.  Commonhold is defined as a share of a building freehold, with 

[proposed] contribution to structural maintenance and insurance determined by the respective 

internal area of different properties in the commonhold.  The objective here is to permit people 

interested in acquiring freehold rights similar rights to freeholders while leaving non-participants free 

to maintain a similar cost-structure as they faced prior to change in ownership of the freehold.  

Outcome Cc.  [Law Soc to summarise major diffs between between common and freehold.] 

 

























































From: z   
Sent: 04 October 2018 13:38 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: CONSULTATION: LEASEHOLD HOME OWNERSHIP: EXTENDING LEASE 
 
Dear Sir / Madam 
 
Some aspects the Law Commission should consider and weigh in on re the topic 
under consultation: 
 
Govt body being the Landlord: Valuation of properties where Council/ Govt body is 
the landlord is another area which needs to be rationalised. Where the Landlord is a 
tax-payer funded body such as Councils: There are landlords that are public-funded 
or taxpayer funded bodies and have a published Charter of its services which should 
in turn lead to harmony and uniformity of process with accountable executives easily 
identifiable and have a mechanism in place to deliver faster turn around times and 
minimising leaseholder costs, without harming their own (read taxpayer's interests). 
Sadly that is not the case. 
Most councils have their own interpretation of law and own defined processes where 
an accountable executive is not named (leaseholder often may have to knock on 
several doors for an extension) and thecomplexity of the process adds to applicant's 
costs and requires high time investment.  
Let us take a common scenario - Council Estate with say 200 flats of which say 25% 
are leasehold flats. Generally these 200 flats are identical in lay-out, floor plan, 
quality of construction, near-identical plumbing & drainage layout, identical roofing, 
similar communal wall constructs, amenities, etc but current law and practice 
requires each flat to be valued (both by council and leaseholder) even if the lease 
extension applications are filed in the same year or within months of each other; 
giving rise to duplication of costs. Most often, lease validity is identical for all of the 
50 estimated leasehold flats in such  and the complexity of valuation gives rise to 
valuation costs. Both sets of costs can be significant, and can be disproportionate to the 
property value esp where Govt/ Council is the landlord. 
 
Execution of requests & timelines - there should be defined organisational 
structures within these bodies / Council admin mechanisms and executives named 
and assigned and who are accountable to timely responses to queries and execution 
of extension 
 
Valuation: Process of lease extension needs to be smooth, provide for difference of 
opinion, redressal of disputes but be devoid of ambiguity be it in valuation or 
loopholes that either party is able to exploit to discomfort of other. Why is there the 
need of two valuations for the same property? Do we doubt the skills or integrity of 
RICS certified surveyors? There should indeed be a hanging sword over the Valuers 
and Surveyors (which is absent today as in case of Credit Rating agencies etc) that 
for whatever reason if the same property has to be surveyed again within a 
reasonable time period of say 3 months from the survey they reported on and if this 
valuation varies by more than 5% they would be penalised and a noting will be 
carried in publicly-viewable open 'online' register kept with RICS where any 
interested party can access the standing of a surveyor or valuer. Compare two sets 
of valuation to audit reports - Would the regulator ask a company or even a 



conglomerate to be audited twice - one by its own appointed auditor and one by 
regulator-named auditor? If there is a whiff of malfeasance, regulator can jump in or 
de-recognise the audit firm. Can the property valuers & surveyors not be treated as 
independent in letter and spirit with well-defined oversight mechanism; which would 
help avoid duplication of costs and efforts and shorten the time taken to renew the 
lease. Unless the two valuations were designed in fact to pass a undue benefit to the 
Valuer & Surveyor industry. 
 
"Rateable value": Another aspect for Law commission to weigh in is on the 
Council's insistence on "Rateable value" of property. More so rateable value as 
these were set in 1980-1990s by way of arbitrary and non-scientific methods. And as 
the scenario has changed, not only Councils, Govt bodies but also utility companies 
such as Water suppliers use these mechanism to arrive at billable charges etc. Most 
councils too use these without justification and only because these have been 
historically used and no mechanism has evolved to replace and/ or refine the given 
rateable value; with Govt departments & bodies who were establishing and 
monitoring rateable values have themselves closed down. The rateable values 
therefore act as nuisance agents in several areas including lease extensions as the 
Council appointed valuers are impressed upon to factor these into valuation even if 
no justification exists or is apparent; except their historical existence. 
 
 
Regards  
Dhar 
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1985).  By their nature, co-operative housing associations provide housing. 
◦Fully mutual housing associations (defined in section 1 Housing Associations Act 1985). 
This would cover many, but not all, cohousing groups.  By their nature, fully mutual housing 
associations provide housing. 
◦Community interest companies (being a company complying with Part 2 of the Companies 
(Audit, Investigations and Community Enterprise) Act 2004) who provide housing. 
◦Charities (defined in section 1 of the Charities Act 2011) who provide housing. 
 
2)     The way in which the exemption should work, and the circumstances in 
which it would apply: 

We agree with the suggestion in paragraph 9.72 of the consultation paper that CLTs should 
be required to make an express decision.  We think this suggestion should be extended to all 
those who are exempt and that all relevant landlords and tenants should be required to make 
such an express decision. We believe that this could be done by way of a clause in the lease 
which would document the decision to make the exemption. Perhaps there could be an 
exchange of notices along the lines of those prescribed in section 38A of the Landlord and 
Tenant Act 1954?  This is a procedure that is familiar to the property industry and so should 
be a relatively straightforward process to implement. 
 
3)     The enfranchisement rights which should fall within the exemption: 
 
The right of a tenant to acquire the freehold of their lease.  

We hope that you will take these points into account in your recommendations for leasehold 
reform. 

Thank you. 

 

 

 

 

 

 

 



Comments of proposals on rights of Lessees to purchase longer leases 
 
Please take into account the following. 
 
 
1. At the moment when a lease has to run less than 80 years, then 
the Lessee has to pay one half of the “marriage value” to extend the 
lease 
 
a.  This usually means that when the Lessee purchased the property it was 
obtained at a value lower than the market value if it had a longer lease.   So 
with a reduction of 50% the Lessee is obtaining the extension at a lower than 
market price of the property with a longer lease. 
 
b. the shorter term there is on the lease the lower the purchase price on 
the market will be, this means the Lessee obtains an even greater benefit 
from the 50% reduction. 
 
c. Many pension and other funds, including charities purchase long 
leaseholds of flats, so often loose out when the Lessees decide to 
enfranchise, at no cost to the Lessees, when there is still 80 years to run 
others do not, this is where the Lessor is paid but only 50% of the market 
value. 
 
d If it is decided to either reduce the period to say 75 years please take 
into account the number of pensioner and charities who will loose the value of  
some of its assets, with no way of compensating the loss. 
 
e. There are some Lessees who when they have extended their leases , 
sell their property thereby making a considerable profit, as they can sell at the 
full market value of their property, which is unfair on the pension funds and 
charities.   Perhaps a time limit on resale should be composed or the Lessor 
has to receive a greater share of the profit say if sold within say five years.. 
 
 
2 There is also a proposal to limit the rent payable under the terms 
of the lease 
 
a. While it is accepted that some of the modern leases have totally 
unreasonable rent increases, however most of the existing leases , which now 
have less than 80 to rum, only have modest increases, usually at 25 or 30 
years intervals,  usually increasing about 50% over the period of the lease. ie. 
from £10 to £20 per annum    This is normally much less than inflation during 
the period. 
 
b. As mentioned above many of the pension funds have purchased long 
leases knowing that the rent will increase modestly every 25 or 30 years,  
there is of course no longer any rent payable when a Lessee extends his 
lease, so the fund or charity has a further loss. 
 



c. Perhaps the Commission should consider fixing a scale of increases
for new leases, taking into account the effect of inflation over the period
between the increases, thereby overcoming the problem now being
considered in respect of the new leases which double every ten years or so.

3 Costs. 

a. Please remember that the Lessor makes no profit from the extension as far
as the costs are concerned,  so if the Lessor has to pay their legal costs,
remember in some cases the leaseholder does not even try to reach an
agreement or mediate before giving notice of their intention to apply to extend.
the Lessor has no choice but to instruct solicitors when the only notice it gets
is a solicitors letter with the formal legal notice.

b. Perhaps the costs could be reduced by making the case where the
Lessor agrees that the Lessee has a right to purchase a longer lease, that
then only a surveyor can be instructed to advise the Tribunal.    Thereby
ensuring only one specialist need attend a hearing.

c. Also please take into account that some of the costs incurred include
the normal conveyance costs, which would be payable in any event.

d. Unfortunately legal work is expensive, it should be remembered that if
the Lessee can afford to purchase the longer lease then presumably they can
also afford to pay the legal costs involved by the Lessor who had no choice
but incur the costs.

General point. 

Unfortunately when the question of extending leases are referred to the press, 
they always give as an example the old aged pensioner or the widow, who 
rarely ever wish to spend money extending their lease as they only want a 
home for their life time, so why use capital un necessarily. 

Some times the comment is made that the leaseholder wants to leave their 
children the property, in which case it is the children are the only ones who 
benefit, as their parents do not need to spend any money extending their 
lease.    

The press can give a false view of what is the true state of affairs, the present 
position is very unfair Lessors, who have half of their investment if not all of it 
taken away from them with no compensation, the Lessee purchased their 
property knowing how long the lease had to run. 

It appears the present position should remain, unfair though it is to Lessors 
and that the recent problems which have arisen with the rent of new leases 
doubling every ten years, this is the problem which needs looking into. 









From: Elliot Sweeney   
Sent: 02 October 2018 05:59 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold enfranchisement law change 
 
Hel lo - 
 
I have read through the c ons ultation a nd would welcome the law c hanges  to help leas eholders . 
 
One observation a bout the leas e valuation propos al options  I’d like to make  is  there is  s ignificant dis parity 
between them. 
 
In my c as e option 1 - x10 I’d g round rent - would value my freehold s t £6000 which is  a ffordable  
 
The a lternative option - 10%  of the value of the home. -  would value it at £65000 ! 
 
I would no doubt be In F avour of opt 1 therefore 
 
Thank you for bringing this  to our a ttention  
 
E Sw eeney 
 
 
Sent from Yahoo Mail for iPhone 
 



From:    
Sent: 17 December 2018 12:16 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Cc: communityledhousing <communityledhousing@wrigleys.co.uk> 
Subject: Response to the consultation paper on reforming enfranchisement 
 

Dear Sirs 

We set out below our consultation response. 

Consultation question 66:               

Yes, there should be a new exemption from enfranchisement rights for community land trusts and 
other forms of community-led housing. 

1)      The housing models to which the exemption should apply: 

Community-led housing is a flexible concept and can be hard to define.  We are aware that the 
National CLT Network and the UK Cohousing Network have put a lot of work into trying to define 
community-led housing and we would urge the Law Commission to consult with those bodies, if they 
have not already done so.   

 are good contacts). 

We think whatever definition is used should be consistent with the exemption that has been 
proposed (assuming that an exemption is adopted) in the recent consultation on a ban on new 
leaseholds (see paragraph 2.28 of the government's consultation paper).     

However, if that is not possible we would suggest that any definition of community-led housing 
should be based on the principles of the group being not for material private profit (if it were 
entirely not for profit, it could prevent the generation of any income to cover expenses!) and being 
established for the benefit of a community 

We think it would be helpful if a non-exhaustive list of the already established forms of community-
led housing bodies is expressly included in any exemption, for example: 

o Community land trusts (defined in section 79 of the Housing and Regeneration Act 2008) 
who provide housing. 

o Registered societies (defined in section 1 of the Co-operative and Community Benefit 
Societies Act 2014) who provide housing. This includes co-operative societies and 
community benefit societies, both of which are popular choices for community-led housing 
groups. 

o Co-operative housing associations (defined in section 2 of the Housing Associations Act 
1985).  By their nature, co-operative housing associations provide housing. 

o Fully mutual housing associations (defined in section 1 Housing Associations Act 1985). This 
would not necessarily cover all cohousing groups but we feel it would cover most cohousing 
groups.  By their nature, fully mutual housing associations provide housing. 

o Community interest companies (being a company complying with Part 2 of the Companies 
(Audit, Investigations and Community Enterprise) Act 2004) who provide housing. 

o Charities (defined in section 1 of the Charities Act 2011) who provide housing. 



2)     The way in which the exemption should work, and the circumstances in which it would apply: 

We agree with the suggestion in paragraph 9.72 of the consultation paper that CLTs should be 
required to make an express decision.  We think this suggestion should be extended to all those who 
are exempt and that all relevant landlords and tenants should be required to make such an express 
decision. We believe that this could be done by way of a clause in the lease which would document 
the decision to make the exemption. Perhaps there could be an exchange of notices along the lines 
of those prescribed in section 38A of the Landlord and Tenant Act 1954?  This is a procedure that is 
familiar to the property industry and so should be a relatively straightforward process to 
implement.  It would have the benefit of ensuring that tenants are specifically alerted to decision to 
opt out of enfranchisement. 

3)     The enfranchisement rights which should fall within the exemption: 

The right of a tenant to acquire the freehold of their lease. 
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Introduction 

This is the response from Fieldfisher LLP Solicitors. 

Any queries arising from this response should be addressed to: 

 
Fieldfisher LLP 
Riverbank House 
2 Swan Lane 
London 
EC4R 3TT 

 

A. General Comment 

1. We consider that there are certain aspects of the current residential leasehold system which are 
worthy of reform.  Whilst we consider that the current residential leasehold system has in the 
main worked very well, it has become clear over time that the rights available to leaseholders 
under the Leasehold Reform Act 1967 ("1967 Act") and the Leasehold Reform, Housing and 
Urban Development Act 1993 ("1993 Act") could be modernised and amended (in certain 
respects).  This is in particular the case in relation to the 1967 Act.  The 1967 Act is after all now 
over 50 years old. 

2. We do not consider however that the current residential leasehold system is in need of 
fundamental reform.  We consider there are some changes which could sensibly be made 
through statute.  We also consider that a number of the issues (such as they are) with the current 
system can be dealt with by an appropriate protocol or code of conduct being adopted by 
freeholders / landlords.  In other words, some of the issues would be best dealt with by way of a 
level of self-regulation. 

3. We are concerned that if the level of reforms contemplated by the Law Commission Consultation 
are made, then this will have very serious financial consequences for the freeholders/landlords.  
These very serious financial consequences will also extend to the banks, pension funds, and 
other financial institutions ("Relevant Financial Entities") who have become increasingly active 
in the sector.  The pension funds in particular have been attracted into the sector by the steady 
inflation proof income which is capable of being generated by the ground rents. 

4. It is important to recognise that the expression leaseholders extends to a wide group of tenants.  
For some of these tenants their flat does not constitute their primary domestic residence.  Instead 
it represents a commercial investment.  This commercial investment sometimes comprises, for 
instance, a flat in a student block.  To what extent is it appropriate that such commercial investors 
should gain from any enhanced rights of enfranchisement? 

B. Some general legal comments 

1. We note that part of the Law Commission's mandate was to "examine the options to reduce the 
premium payable by existing and future leaseholders to enfranchise".  This part of the mandate is 
in turn based on the assumption that the current residential leasehold regime is inequitable and 
as such, should be re-balanced in favour of the leaseholders.  We consider this limit of mandate 
is based on an incorrect assumption.  The current system for leasehold extension and 
enfranchisement is complicated and has developed over time.  Whilst this framework can be 
simplified and modernised, it is not necessarily inequitable.  Simplification would improve 
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understanding by individual leaseholders and clarity.  Making an assumption that the current 
residential leasehold regime, in particular payment of premiums to enfranchise and payment of 
ground rents, is inequitable takes too narrow a view of the interests and contribution that different 
participants in the leasehold market have and make.  This includes individuals as homeowners, 
individuals as property investors, individuals as investors in pension funds and other financial 
products, professional freeholders and landlords, providers of build-to-rent and student 
accommodation developments, managers of accommodation portfolios and Relevant Financial 
Entities.)  For example, the presence of these large freeholders/landlords (and the banks and 
pension funds who support them), provide an important platform for residential tenants across the 
UK.  The limited terms of reference are not we consider, based on fact and the upshot is that they 
have unnecessarily restricted the scope of the work undertaken by the Law Commission. 

2. The Law Commission has rightly outlined the Human Rights risk.  We have made some detailed 
comments below.  However by way of a general comment, we would strongly urge the Law 
Commission to provide more detailed legal advice to the Government on how the proposals that 
make enfranchisement more affordable, might at the same time unlawfully interfere with the 
rights of freeholders/landlords and contravene Article 1 of the first Protocol to the European 
Convention on Human Rights ("A1P1"). 

3. As to our main points on the Human Rights position:- 

3.1 The European Court of Human Rights ("ECtHR") has had on a number of occasions, to consider 
whether legislation which interferes with the rights of landlords under leases contravene A1P1.  
We do not consider however that the ECtHR has treated the issue as requiring a balance 
between the A1P1 rights of the landlords and the A1P1 rights of tenants. 

3.2 We consider the Law Commission should specifically point out that under A1P1, if legislation 
provides for the compulsory acquisition of someone's property, then compensation should be 
paid (at the market value) at the date of that compulsory acquisition. 

3.3 The Law Commission should highlight the test that is applicable in deciding if an interference with 
one of the Convention Rights is proportionate.  This test can be summarised as follows:- 

(a) Is the legislative objective sufficiently important to justify limiting a fundamental right? 

(b) Are the measures which have been designed to meet it rationally connected to it? 

(c) Are they no more than are necessary to accomplish it? 

(d) Do they strike a fair balance between the rights of the individual and the interests of the 
community? 

C. Replies to the Consultation Questions 

 

Consultation Question 1 

1. We invite the views of consultees as to whether a reformed enfranchisement regime should 
treat particular issues differently in England and in Wales. Consultees are welcome to share 
their views on this point here, or in response to questions which we ask later on particular 
issues. 

Paragraph 3.42 

Response We consider that a reformed enfranchisement regime should not treat particular issues 
differently in England and in Wales. Such an approach will provide simplicity for leaseholders (which we 
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feel the Law Commission would welcome. 

Consultation Question 2 

2. We provisionally propose that leaseholders of both houses and flats should be entitled, as often 
as they so wish (and on payment of a premium), to obtain a new, extended lease at a nominal 
ground rent. Do consultees agree? 

Response We agree with the proposal.  We also consider that the leaseholders should have the ability 
to extend their leases in or outside any future statutory regime.  (We would expect this to be the case). 

3. We invite the views of consultees as to: 

(1) the appropriate length of such a lease extension; and 

(2) the points at which the landlord should be entitled to terminate the lease (paying 
appropriate compensation to the leaseholder) for the purposes of redevelopment. 

Response 

(1) In response to paragraph 4.41(1) (length of lease extension) we consider a term of up to 
90 years to be more than sufficient.  (It is worth bearing in mind that in the current 
mortgage market a mortgagee will wish to ensure that the lease term unexpired at the 
point of any mortgage is at least 70 years). 

(2) The correct timing for any redevelopment of a property will depend on the age of the 
existing buildings and the type of construction of the same.  The timing of any 
redevelopment rights are likely therefore either not to be ideal to the landlord or perhaps 
for the tenant. 

Consultation Question 3 

4. We invite the views of consultees as to whether the right to a lease extension should in all 
cases be a right to an extended term at a nominal ground rent, or whether leaseholders should 
also have the choice: 

(1) only to extend the lease (without changing the ground rent); or 

(2) only to extinguish the ground rent (without extending the lease). 

Paragraph 4.46 

Response  

 We do not see the need for any restriction on the choice a leaseholder makes in the context of a 
lease extension.  Furthermore, and as we have mentioned above, leaseholders should have the 
ability to agree lease extensions inside or outside any statutory regime. 

Consultation Question 4 

5. We provisionally propose that: 

(1) a leaseholder claiming a lease extension should be entitled to a lease extension of the 
whole of the premises let under his or her existing lease, whether or not the entirety of 
the premises falls within the curtilage of the building; 

(2) landlords should be able to propose that other land be included within a lease extension, 
and that there should be no time limit within which that proposal can be made; and 
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(3) there should be no power for landlords to argue that parts of the premises let under a 
leaseholder's existing lease should be excluded from a lease extension. 

Do consultees agree? 

Paragraph 4.52 

Response  We agree with the proposals at paragraphs 4.52(1), (2) and (3).  In relation to the proposal 
at sub-paragraph (2), there would need to be consideration as to what other land the landlord could 
include where in particular this is likely to increase the premium paid by any leaseholder. 

Consultation Question 5 

6. We provisionally propose that a lease extension should automatically: 

(1) be subject to any mortgage that is secured over the existing lease, and 

(2) bind the landlord's mortgagee. 

Do consultees agree? 

Paragraph 4.54 

Response  We agree with the proposal.  However, whilst any mortgagee may be quite happy to ensure 
that any mortgage extends to any lease extension, they will focus a little harder on the terms of any 
lease extension automatically binding the landlord's mortgagee.   If it is a straight forward lease 
extension, with the terms of the existing lease (over which they have a mortgage) being incorporated 
into the new lease, then that will not be an issue.  However to the extent that there are other provisions 
included in the lease extension these may be of concern to a mortgagee.  We  would expect however 
that in almost every case the mortgagee will not have an issue but their concern will simply be if the 
new statutory regime does not give them any choice or does not give them suitable protection in that 
regard. 

 

Consultation Question 6 

7. We provisionally propose that (except in the case of Aggio-style leases and cases where the 
common parts of a building are owned and managed by a third party) the terms of a lease 
extension (other than the length of the term and the ground rent) should be identical to the 
terms of the existing lease, save where either party has elected to include terms drawn from a 
prescribed list of non-contentious modernisations. Do consultees agree? 

Paragraph 4.91 

8. We invite the views of consultees as to the terms that should be included within such a 
prescribed list. 

Paragraph 4.92 

9. Do consultees consider that it would be appropriate to adopt a standard or model lease for 
Aggio-style leases? Alternatively, would it be appropriate to use a standard or model lease as a 
starting point in such cases? 

Paragraph 4.93 

Response 
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(1) We do not agree with the proposal at paragraph 4.91.  We consider on the grounds of 
simplicity that the only permitted change would be to the term and ground rent and review 
clauses.  We do not think there needs to be a prescribed list of other changes.  That 
should simply be a case of negotiation and agreement between the landlord and tenant in 
any particular case.  In almost all cases we would not expect the terms of the existing 
lease to need to be changed (over and above the term, ground rent and review clauses). 

(2) In response to paragraph 4.92 we do not consider there needs to be a change in the 
prescribed list of terms. 

(3) We do not agree with the proposal at paragraph 4.93.  On the grounds of simplicity and as 
mentioned at paragraph 4.91 the only changes should be to the term, ground rent and 
review provisions.  Adopting a form of standard lease will create all sorts of difficulties from 
a conveyancing perspective and not take account of the title position and configuration of 
any particular estate or property.  Seeking to impose a standard form lease is likely to store 
up all sorts of problems in the future and ultimately perhaps impact on the ability to easily 
sell a flat in any particular block or estate. 

Consultation Question 7 

10. Do consultees consider that the ability of parties to enter into a lease extension outside the 
1967 and 1993 Acts creates significant problems in practice? 

Paragraph 4.98 

11. What steps, if any, do consultees consider could be taken to control or limit the use or impact of 
parties entering into a lease extension outside of a new statutory enfranchisement regime? 

Paragraph 4.99 

Response 

(1) In response to paragraph 4.98 we do not consider that the ability of parties to enter into a 
lease extension outside the current statutory regime creates any signficant problems in 
practice.  On the contrary many leaseholders are more comfortable in dealing with lease 
extensions outside the statutory regime. 

(2) In response to paragraph 4.99 we do not consider that any steps are needed to control or 
limit the ability for any leaseholder to negotiate and complete a lease extension outside 
any new statutory regime.  We do not consider that any leaseholder would welcome that 
sort of restriction of consumer choice. 

 

Consultation Question 8 

12. We invite consultees to tell us about their experiences in practice of the statutory provisions 
under the 1967 and 1993 Acts which enable a landlord and leaseholder, with court approval, to 
enter into a lease extension under which the leaseholder is precluded from exercising further 
enfranchisement rights in the future. 

Paragraph 4.101 

13. Do consultees consider that similar provision should be made under any new enfranchisement 
regime? 

Paragraph 4.102 
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Response 

(1) Our experience such as it has been is in relation to the 1967 Act and most leaseholders 
find the procedure to be cumbersome and very technical. 

(2) As to paragraph 4.102 we consider the opportunity should be taken under any new 
enfranchisement regime to simplify the process (and in other words not to repeat the 
current statutory regime). 

Consultation Question 9 

14. To what extent would our proposed uniform right to a lease extension at a nominal ground rent, 
for both houses and flats, increase the likelihood of leaseholders seeking lease extensions 
under (future) enfranchisement legislation? 

Paragraph 4.103 

Response  We consider that it is unlikely to have any real impact. 

Consultation Question 10 

15. We welcome evidence as to whether, and if so, how, an increase in the length of a statutory 
lease extension would affect: 

(1) the leasehold market; and 

(2) the mortgageability of leases. 

Paragraph 4.104 

Response  We do not have the data to adequately respond to this question.  The only comment we 
would make is that from the perspective of mortgagability of leases most mortgagees seek to ensure 
that the unexpired residue of the term at the date of any mortgage is at least 70 years. 

 

Consultation Question 11 

16. We have asked whether leaseholders should have the option of: 

(1) extending their leases without changing the ground rent; or 

(2) extinguishing their ground rent without extending the term of the lease. 

 

We welcome evidence as to the likely uptake of these options by leaseholders. 

Paragraph 4.105 

Response  We consider that leaseholders should have either of the options proposed in paragraph 
4.105.  In our experience, the majority of leaseholders look to extend their lease and to retain or 
increase the ground rent. 

Consultation Question 12 

17. To what extent does the current ability of parties negotiating a lease extension to include such 
terms as they may agree in the lease extension: 
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(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the imposition of onerous or undesirable terms upon leaseholders under the lease 
extension, resulting in additional future costs to leaseholders? 

Paragraph 4.106    

Response  Our experence has been that new terms are not included on any lease extension.  If 
nothing else, on a new development and when the leases are originally granted, there are for 
conveyancing reasons a strong desire on the part of the landlord to ensure that each of the leases are 
granted in a standard form.  As such, we would not expect new lease provisions to be included on any 
lease extension. 

 

18. To what extent would restricting parties' ability to introduce new terms into a lease extension to 
terms which are drawn from a prescribed list: 

(1) reduce the time and cost involved in acquiring a lease extension; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to leaseholders arising from the terms of the lease extension? 

Paragraph 4.107 

Response  As we have said above, it is not our experience that the landlord and tenant seek to 
introduce new terms into a lease extension.  We do not consider there is a need for a prescribed list.  
We consider that the introduction of further terms should be outside any statutory regime and simply a 
case of negotiation between landlord and tenant. 

 

19. Would this reform lead to a higher proportion of leaseholders seeking to exercise their right to a 
lease extension? 

Paragraph 4.108 

Response  For the reasons set out above we do not consider that any further comment is appropriate 
from us. 

Consultation Question 13 

20. We provisionally propose that, where an individual freehold acquisition claim is made: 

(1) the leaseholder should be entitled to a transfer of: 

(a) the whole of the building in which his or her residential unit is situated, even if 
parts of that building are not included within his or her existing lease; and 

(b) the whole of his or her premises let under the existing lease, whether or not the 
entirety of those premises falls within the curtilage of the building; and 

(2) there should be no statutory deadline or time limit for landlords to propose that other land 
originally let to the leaseholder, but now assigned to another, should also be included in 
the transfer, or that parts of the premises that are above or below other premises in which 
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he has an interest should be excluded from the transfer. 

Do consultees agree? 

Paragraph 5.30 

Response  

(1) We agree with the proposal but there is some detail to consider in any new statute in this 
regard.  For instance, any relevant areas should not be common parts or have potential 
development value or otherwise constitute a "ransome strip" type scenario to any landlord 
in the future. 

(2) We agree with the proposal at paragraph 5.30(2). 

 

Consultation Question 14 

21. We provisionally propose that, where an individual freehold acquisition claim is made: 

(1) any mortgage secured against the freehold title should automatically be discharged upon 
execution of the transfer; but 

(2) the leaseholder should be under a duty to pay: 

(a) the whole of the price; or 

(b) (if less) the sum outstanding under the mortgage; to the mortgagee or, 
alternatively, into court; and 

(3) any sums due from the leaseholder to the landlord should be reduced by any sums paid 
under (2) above. 

Do consultees agree? 

Paragraph 5.34 

Response 

(1) We do not agree with the proposal at paragraph 5.34(1).  Any mortgagee in particular will 
be concerned for the circumstance to be covered where the amount secured by any 
mortgage exceeds the price payable by the leaseholder to acquire the freehold title. 

(2) We do not agree with the proposal at paragraph 5.34(2). 

(3) We do not agree with the proposal at paragraph 5.34(3). 

22. We also provisionally propose that where an individual freehold acquisition claim is made - save 
in the case of estate rentcharges imposed to secure positive covenants - a landlord should be 
under a duty to use his or her best endeavours to redeem any rentcharge. 

Do consultees agree? 

Paragraph 5.35 

Response  We do not agree with the proposal at paragraph 5.35.  The landlord should not be under an 
absolute obligation to redeem any rent charge (the reference to best endeavours is tantermount to an 
absolute obligation) and the reasonable cost to the landlord of complying with any such obligation (to 
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redeem any rent charge) should be payable by the applicable leaseholder. 

We also question the proposal in any event that there needs to be a redemption of any rent charge.  On 
a normal transaction, a buyer would not in these circumstances expect a rent charge to be redeemed 
and would accept the rent charge continuing following the completion of the purchase.  On balance 
therefore, we consider it would simply be better not to propose any redemption of a rent charge in these 
circumstances. 

 

Consultation Question 15 

23. We invite the views of consultees as to whether a leaseholder making an individual freehold 
acquisition claim should acquire the freehold subject to the rights and obligations on which the 
freehold is currently held, or on terms reflecting the rights and obligations contained in the 
existing lease. 

Paragraph 5.48 

Response  We consider that any acquisition of the freehold by any leaseholder should be subject to the 
rights and obligations on which the freehold is currently held. This would reflect standard conveyancing 
practice.  It would not be standard conveyancing practice (which is based on sound principles of law) for 
any transfer to be simply subject to the rights and obligations contained in the existing lease. 

24. We provisionally propose that, on an individual freehold acquisition claim, additional terms may 
only be added to the transfer where the leaseholder elects to include a term drawn from a 
prescribed list of terms. 

Paragraph 5.49 

Do consultees agree? 

Response  We do not consider that the terms should be taken from a prescribed list.  Each 
property/estate will differ and the additional terms should reflect the make up of that particular property 
or estate.  For instance, the leaseholder under the transfer of any freehold should have obligations to 
pay for the upkeep of the estate and for other provisions, as appropriate, to be included for good estate 
management of the whole estate. 

25. We invite the views of consultees as to the types of additional terms that should be included 
within such a prescribed list. 

Paragraph 5.50 

Response  For the reasons set out above we do not consider there should be a prescribed list. 

Consultation Question 16 

26. We invite the views of consultees as to whether, where a leaseholder's existing lease contains 
rights and obligations in respect of land that is to be retained by the landlord, the leaseholder 
should (where there is no current estate management scheme in place) acquire the freehold 
subject to terms in respect of the retained land that: 

(1) reflect the rights and obligations set out in the leaseholder's existing lease; or 

(2) appear within a prescribed list of appropriate covenants. 

Paragraph 5.56 

Response  Our choice is the first option.  We would expect the terms of any existing lease to include a 
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requirement to pay a service charge towards the upkeep of the estate or block.  On the basis this is the 
case, the transfer should include obligations to protect the upkeep of the estate and to make sure that 
that freehold land within such transfer is bound by an obligation now or in the future to pay towards the 
upkeep of the estate.  For the reasons set out above, we do not consider there needs to be a 
prescribed list of appropriate covenants.  The title to each property or estate will differ and needs to be 
reviewed in the context of any transfer.  

 

27. We invite the view of consultees as to the types of terms that should be included within such a 
prescribed list. 

Paragraph 5.57 

Response  For the reasons set out above we do not consider there needs to be any prescribed list. 

Consultation Question 17 

28. We provisionally propose that any obligation owed to a landlord of an estate by a leaseholder 
who has acquired the freehold of their premises should be enforceable whether or not the 
landlord has retained land that benefits from that obligation. 

Do consultees agree? 

Paragraph 5.62 

Response  We do not agree with this proposal.  From a landlord perspective, if the landlord has no 
retained land, then we cannot see that it has any interest in continuing to enforce the benefit of 
covenants that it has received. 

29. We invite the views of consultees as to whether unpaid sums due from a leaseholder who has 
acquired the freehold of their premises to a landlord of an estate should be capable of being 
charged against the freehold and enforced by the landlord as if he or she were a mortgagee of 
the property. 

Paragraph 5.63 

Response  We consider that any landlord should be entitled to have a suitable remedy against a 
leaseholder who has acquired the freehold premises and has not paid any monies due to the landlord. 

Consultation Question 18 

30. We provisionally propose that where a leaseholder's existing lease does not contain rights and 
obligations in respect of land that is to be retained by the landlord, the leaseholder should 
(where there is no current estate management scheme in place) acquire the freehold subject to 
terms in respect of the retained land that appear within a prescribed list of appropriate 
covenants. 

Do consultees agree? 

Paragraph 5.66 

Response  We agree with the proposal but do not consider there needs to be a prescribed list.  To the 
extent that this is needed, an obligation can be imposed on landlords in any statutory regime to act 
reasonably.  As such, only terms which are applicable should be included within each such freehold 
acquisition. 

31. We invite the views of consultees as to the types of terms that should be included within any 
prescribed list. 
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Paragraph 5.67 

Response  We do not consider there needs to be a prescribed list of terms and for the reasons referred 
to above. 

Consultation Question 19 

32. Do consultees believe that the ability of parties to enter into a transfer of the freehold of a house 
outside the 1967 Act creates significant problems in practice? 

Paragraph 5.70 

Response  We do not consider that the parties entering into a transfer of the freehold of a house 
outside the 1967 Act creates any significant problems in practice.  On the contrary, in our experience 
the completion of a transfer outside the regime of the 1967 Act is simpler in appropriate circumstances. 

33. What steps, if any, do consultees believe could be taken to control or limit the use or impact of 
parties entering into a freehold transfer to an individual leaseholder outside of a new statutory 
enfranchisement regime? 

Paragraph 5.71 

Response  We do not consider that there should be any controls or limitations to the parties entering 
into a freehold transfer outside any new statutory enfranchisement regime. 

Consultation Question 20 

34. To what extent does the current ability of parties negotiating the terms of a claim to acquire the 
freehold of a house to agree the terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in additional 
future costs to former leaseholders? 

Paragraph 5.72 

Response  In our experience, and in appropriate circumstances, the ability for a leaseholder to acquire 
the freehold outside the 1967 Act is actually seen as simpler and accordingly cheaper and more 
beneficial to leaseholders (in terms of professional costs etc).  As a transfer outside the 1967 Act 
regime is basically a consentual agreement between the leaseholder and freeholder, we have not in 
practice experienced any dispute. 

35. To what extent would limitations on the ability of parties to include new rights and obligations in 
a freehold transfer to an individual leaseholder: 

(1) reduce the time and cost involved in acquiring the freehold individually; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to former leaseholders arising from the terms of the freehold transfer? 

Paragraph 5.73 

Response  We would not expect in practice for new rights and obligations to have to be included in any 
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freehold transfer other than any which are required to pick up existing obligations in the former lease of 
a particular house – for instance, obligations to pay service charge under the lease would need to be 
repeated in the freehold transfer but this would not add to any existing cost of the leaseholder. 

36. Would this reform result in a higher proportion of leaseholders seeking to exercise their right of 
individual freehold acquisition? 

Paragraph 5.74 

Response  We would not expect there necessarily to be a higher proportion of leaseholders seeking to 
exercise their right in such circumstances. 

Consultation Question 21 

37. We provisionally propose: 

(1) a general requirement that a collective freehold acquisition claim must be carried out by a 
nominee purchaser which is a company; and 

(2) an exception to the above requirement where: 

(a) the premises to be acquired contain four residential units or fewer; 

(b) all residential units are held on long leases; 

(c) the leaseholders of all residential units are participating in the claim; and 

(d) all those leaseholders agree. 

Do consultees agree? 

Paragraph 6.67 

 

Response  

(1) We agree with the proposal at paragraph 6.67(1). 

(2) We do not agree with the proposal at paragraph 6.67(2).  We do not see a need for 
exceptions. 

38. Do consultees consider that some of the requirements of company law are inappropriate or 
onerous for a nominee purchaser company and should be relaxed? If so, please tell us which. 

Paragraph 6.68 

Response  We do not agree with the proposal at pagraph 6.68.  We do not see why there should be 
any exclusions from the normal applicable corporate law. 

Consultation Question 22 

39. We provisionally propose that the nominee purchaser company used for a collective freehold 
acquisition claim must be a company limited by guarantee. 

Do consultees agree? 

Paragraph 6.79 

Response  We do not agree that the nominee purchaser company should in the circumstances be a 
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company limited by guarantee.  Certainly we see companies limited by guarantee being used but we do 
not feel that a leaseholder should be constrained in its normal choice. 

Consultation Question 23 

40. We provisionally propose that the articles of association of any nominee purchaser company 
exercising the right of collective freehold acquisition must contain certain prescribed articles. We 
also propose that those prescribed articles may only be departed from where: 

(1) all the residential units within the premises are held on long leases; and 

(2) the leaseholders of all residential units are members of the nominee purchaser company. 

Do consultees agree? 

Paragraph 6.86 

Response  We can see benefits in there being prescribed form of Articles but again we are nervous of 
restricting consumer choice.  In practice, standard form forms of Articles of Association would be used 
and become the accepted norm. 

41. We invite the views of consultees as to: 

(1) the matters in respect of which it would be desirable for articles to be prescribed; and 

(2) any matters in respect of which it would be desirable to require provision in the articles of 
association, albeit with some freedom as to that provision. 

Paragraph 6.87 

Response  We have no comment to make in the circumstances save for the comment in response to 
paragraph 6.86.  We question whether statute in practice actually needs to prescribe the form of articles 
of association when this can be dealt with through standard legal precedents. 

 

Consultation Question 24 

42. We provisionally propose that a nominee purchaser company, having carried out a collective 
freehold acquisition, be restricted from disposing of the premises acquired, save where: 

(1) all the residential units within the premises are held on long leases; 

(2) the leaseholders of all residential units are members of the nominee purchaser company; 
and 

(3) all members of the company agree with the proposed disposition; OR 

(4) the Tribunal makes an order permitting the proposed disposition. Do consultees agree? 

Paragraph 6.91 

Response  We agree with the proposal at paragraph 6.91 

43. We invite the views of consultees as to the grounds on which the Tribunal should be 
empowered to permit a disposition of the premises acquired collectively by a nominee 
purchaser company. 
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Paragraph 6.92 

Response  We have no comment to make in the circumstances (apart from perhaps a ground where 
the nominee becomes the subject of an insolvency process). 

Consultation Question 25 

44. We provisionally propose that the right of collective freehold acquisition should extend to the 
acquisition of the freehold of an entire estate consisting of multiple buildings. 

Do consultees agree? 

Paragraph 6.96 

Response  We agree with with the proposal at paragraph 6.96 (but we question how this will work for 
mixed use developments). 

45. We invite the views of consultees as to how such a right might operate. Do consultees consider 
that there are any problems with the approach we have suggested at paragraph 6.95, or any 
other issues for which we would need to provide? 

Paragraph 6.97 

Response  We have no issue with the approach in practice. 

Consultation Question 26 

46. We provisionally propose that a nominee purchaser carrying out a collective freehold acquisition 
should acquire: 

(1) the freehold to the building or buildings in which the flats are situated, including any 
common parts; and 

(2) any other land let with the flats within the building.  

Do consultees agree? 

Paragraph 6.103 

Response  We agree with the proposal. 

47. We provisionally propose that a nominee purchaser carrying out a collective freehold acquisition 
should be entitled to acquire the freehold of other land over which the leaseholders exercise 
rights in common, provided that the right is shared only with other occupiers within the 
building(s) being acquired. 

Do consultees agree? 

Paragraph 6.104 

Response  We agree with the proposal. 

Consultation Question 27 

48. We provisionally propose that, on a collective freehold acquisition: 

(1) any mortgage secured against the freehold title should automatically be discharged upon 
execution of the transfer; but 
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(2) the nominee purchaser should be under a duty to pay: 

(a) the whole of the price, or 

(b) (if less) the sum outstanding under the mortgage, to the mortgagee or, 
alternatively, into court; and 

(3) any sums due from the nominee purchaser to the landlord should be reduced by any 
sums paid under (2) above. 

Do consultees agree? 

Paragraph 6.107 

Response  

(1) We do not agree that any mortgage secured against the freehold title should 
automatically be discharged upon any collective freehold acquisition. 

(2) We do not agree.  We do not consider it to be fair or normal for leaseholders to have to 
liaise directly with the mortgagee of the freeholder. 

(3) We do not agree for the reasons referred to above.  Any mortgagee of a freeholder would 
want to deal with its customer – i.e. the freeholder. 

49. We also provisionally propose that on a collective freehold acquisition — save in the case of 
estate rentcharges imposed to secure positive covenants — a landlord should be under a duty 
to use his or her best endeavours to redeem any rentcharge. 

Do consultees agree? 

Paragraph 6.108 

Response We agree with the proposal (paragraph 6.108) subject to the freeholder being able to 
recover its reasonable costs and for there not to be a strict and full liability on the landlord.  (This will be 
imposed by reference to best endeavours).  We consider the reference here should be to "reasonable" 
endeavours. 

Consultation Question 28 

50. We provisionally propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord's freehold interest, any rights and 
obligations that are not ordinarily discharged upon payment of the purchase price should be 
continued automatically. 

Do consultees agree? What do consultees consider would be the best statutory means by which 
this could be achieved? 

Paragraph 6.117 

Response  We agree with the proposal.  The draftsmen of any new act would need, however, to bear in 
mind that the burden of positive covenants does not normally bind successors in title. 

51. We provisionally propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord's freehold interest, the parties should 
only be able to adopt additional covenants if those covenants are drawn from a list of prescribed 
covenants. 
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Do consultees agree? Which covenants do consultees consider should be included within such 
a prescribed list? 

Paragraph 6.118 

Response  We do not agree with the proposal (at paragraph 6.118).  We do not consider there should 
be a list of prescribed covenants.  Each property in question will have a different title and different 
conveyancing issues will arise.  The covenants should reflect the nature of the relevant title. 

Consultation Question 29 

52. We invite the views of consultees as to whether, on a collective freehold acquisition claim where 
the leaseholders' existing leases contain rights and obligations in respect of land that is to be 
retained by the landlord, the nominee purchaser should (where there is no current estate 
management scheme in place) acquire the freehold subject to terms in respect of the retained 
land that: 

(1) reflect the rights and obligations set out in the leaseholders' existing leases; or 

(2) appear within a prescribed list of appropriate covenants. 

Paragraph 6.124 

Response  Of the two options our choice is the first.  We consider that the transfer should include the 
rights and obligations on the tenant in the lease.  Please see our comments above in that regard. 

53. We invite the views of consultees as to the types of term that should be included within such a 
prescribed list. 

Paragraph 6.125 

Response  For the reasons set out above we do not consider there should be a prescribed list. 

Consultation Question 30 

54. We provisionally propose that, on a collective freehold acquisition claim where the leaseholders' 
existing leases do not contain rights and obligations in respect of land that is to be retained by 
the landlord, the nominee purchaser should (where there is no current estate management 
scheme in place) acquire the freehold subject to terms in respect of the retained land that 
appear within a prescribed list of appropriate covenants. 

Do consultees agree? 

Paragraph 6.127 

Response  For the reasons we have previously expressed, we do not consider that there needs to be a 
prescribed list. 

55. We invite the views of consultees as to the types of terms that should be included within such a 
prescribed list. 

Paragraph 6.128 

Response  We do not consider there should be a prescribed list.  Accordingly we have no comment to 
make. 

Consultation Question 31 

56. We provisionally propose to introduce a new power for leaseholders exercising the right of 
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collective freehold acquisition to insist, if they so choose, that the freeholder take a leaseback or 
leasebacks of all parts of the premises (other than common parts) which are not let to 
participating leaseholders. 

Do consultees agree? 

Paragraph 6.132 

Response  We agree in principle with the proposal. 

Consultation Question 32 

57. We provisionally propose that, where premises have been the subject of a collective freehold 
acquisition claim, the leaseholders in those premises should be prohibited from making a further 
collective freehold acquisition claim in respect of the same premises for a set period. 

Do consultees agree? 

Paragraph 6.138 

Response  We agree with the proposal 

58. We provisionally propose that five years would be an appropriate duration for such a prohibition. 

Do consultees agree? 

Paragraph 6.139 

Response  We agree with the proposal. 

Consultation Question 33 

59. Do consultees believe that the ability of parties to enter into a transfer of the freehold of a block 
of flats outside the 1993 Act creates significant problems in practice? 

Paragraph 6.142 

Response We do not consider this would create particular issues. 

60. What steps, if any, do consultees believe could be taken to control or limit the use or impact of 
parties entering into a freehold transfer to a group of leaseholders outside of a new statutory 
enfranchisement regime? 

Paragraph 6.143 

Response  We do not consider that there should be restrictions on leaseholders to enter into 
transactions outside any new statutory enfranchisement regime  Leaseholders will consider that they 
should have the widest reasonable choice. 

Consultation Question 34 

61. We provisionally propose a new right to participate: the right for leaseholders who did not 
participate in a prior collective freehold acquisition claim, or who did not qualify for the right at 
the time of the prior claim, subsequently to purchase a share of the freehold interest held by 
those who did participate. 

Do consultees agree? 

Paragraph 6.157 
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Response  We do not agree with this proposal.  If leaseholders wish to participate in the claim they 
should do so from the outset.  It is better for the leaseholders to all be involved at the outset, so that 
there is a proper decision making process undertaken and with full knowledge of all relevant 
information.  We envisage difficulties in making the proposal work in practice and expect the time and 
costs of operating the right at a later stage to be disproportionately high.  

62. Do consultees consider that the right to participate should be available only in respect of 
collective freehold acquisition claims completed in the future, or also in respect of collective 
enfranchisement claims that completed before commencement of the new regime? 

Paragraph 6.158 

Response  We do not consider that the right should be capable of being exercised retrospectively.  As 
mentioned above, we consider leaseholders should be invited to become involved in the claim from the 
outset. 

63. We have identified at paragraph 6.156 a number of issues which will need to be addressed in 
order for the right to participate to operate successfully. We invite consultees to share with us 
their views on how these issues might be resolved, and to tell us of any further difficulties they 
foresee with the operation of the proposed right. 

Paragraph 6.159 

Response  Bearing in mind our view that all leaseholders should be involved upfront in any decision to 
participate, we have no further comment at this stage. 

Consultation Question 35 

64. We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a 
collective freehold acquisition claim to: 

(1) use a company limited by guarantee as the nominee purchaser; 

(2) comply with the applicable rules of company law; and 

(3) use a set of partly-prescribed articles of association for the company limited by 
guarantee. 

Paragraph 6.160 

Response  We do not have the data we would need to provide such evidence as to the costs and 
benefits. 

Consultation Question 36 

65. To what extent does the current ability of parties negotiating the terms of a collective 
enfranchisement to agree the terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to future difficulties (financial or otherwise) resulting from the inclusion of unusual 
terms within the freehold transfer? 

Paragraph 6.161 

Response  We do not consider that agreeing the terms of the freehold transfer without restriction 
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should increase the time or costs involved. 

66. To what extent would limitations on the ability of parties to include new rights and obligations in 
a freehold transfer to a nominee purchaser: 

(1) reduce the time and cost involved in acquiring the freehold collectively; 

(2) reduce the potential for disputes; and 

(3) reduce future difficulties (financial or otherwise) resulting from the inclusion of unusual 
terms within the freehold transfer? 

Paragraph 6.162 

Response  The imposition of limitations on the ability of the parties to include new rights and 
obligations would necessarily lead to a reduction in time and cost. 

67. Would this reform result in a higher proportion of leaseholders seeking to exercise the right of 
collective freehold acquisition? 

Paragraph 6.163 

Response  We do not necessarily see that the proposed reform will result in a higher proportion of 
leaseholders seeking to exercise the right of collective freehold acquisition.  In our experience, if terms 
need to be introduced, these are either as prescribed by statute in any event and/or as part of the 
conveyancing process and to ensure the due maintenance and repair of the estate. 

Consultation Question 37 

68. To what extent would our proposed new ability for leaseholders exercising the right of collective 
freehold acquisition to require the freeholder to take leasebacks of all parts of the premises 
(other than common parts) which are not let to participating leaseholders make collective 
freehold acquisition more affordable? Would this reform result in a higher proportion of 
leaseholders seeking to exercise the right of collective freehold acquisition? 

Paragraph 6.164 

Response  We would expect that the consequence of a freeholder taking leasebacks would be to make 
the right of collective freehold acquisition more affordable to leaseholders.  Logically and intentionally 
this might lead to an increase in the rate of enfranchisements. 



 

 20 

Consultation Question 38 

69. We provisionally propose to replace the language of "houses" and "flats" with the new concept 
of a "residential unit". 

Paragraph 8.57 

Do consultees agree? 

Response  We agree with the proposal. 

70. Do consultees think that our proposed definition of a "residential unit", set out at paragraphs 
8.37 to 8.56, will work successfully in practice? 

Paragraph 8.58 

Response  The devil is in the detail on this one and in particular in the context of mixed use 
developments.  There also needs to be care and further consideration given to the different types of 
developments which we now see being undertaken.  In the context of mixed use developments, we 
would make the following points: 

(a) Where there is commercial/retail on the ground floor and flats above there might eventually be 
a break up of freehold ownerships.  This could lead to a break up of the cohesive nature of the 
management (where the freehold ownership is one entity) of the development which would 
lead to issues in the context of ongoing repair and maintenance.  (Commercial users are 
invariably more comfortable if service charge management and the like is in the hands of a 
professional landlord). 

(b) Picking up on the comment we make above, a developer creating a mixed use scheme will be 
conscious that commercial tenants may be put off from taking a lease of the commercial 
space if they see a circumstance arising in due course where the tenants of the residential 
flats could enfranchise and take over the service charge obligations and importantly the 
insurance of the building.  The added problem and concern for any commercial tenant is that 
in these circumstances they have no right to participate in the process. 

71. We provisionally propose to exclude business leases from enfranchisement rights. Do 
consultees agree? If so, do consultees agree that the best method of achieving this exclusion is 
by restricting enfranchisement rights to leases which permit residential use? 

Paragraph 8.59 

Response  We agree with the proposal.  Again, there is some devil in the detail here and there should 
be an allowance to allow a property to be enfranchised where for instance, there is a lease of a 
commercial unit on the ground floor and the lease also includes a flat above. 

Consultation Question 39 

72. We provisionally propose to maintain the requirement that, in general, a leaseholder must have 
a lease which exceeds 21 years in order to qualify for any enfranchisement rights. 

Do consultees agree? 

Paragraph 8.67 

Response  We do agree with the proposal.   

Consultation Question 40 
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73. We provisionally propose maintaining the current legal position that separate, concurrent long 
leases between the same landlord and leaseholder may be treated as if they were a single long 
lease. 

Do consultees agree? 

Paragraph 8.71 

Response  We agree with the proposal. 

74. We provisionally propose maintaining the current legal position that renewals or statutory 
continuations of long leases are also to be treated as long leases. Further, we propose adopting 
(across the board) the 1967 Act's approach to consecutive long leases, in treating them as a 
single long lease. 

Do consultees agree? 

Paragraph 8.72 

Response  We agree with the proposal. 

Consultation Question 41 

75. We provisionally propose that all qualifying criteria for enfranchisement rights based on financial 
limits (both the low rent test and rateable values) be removed. 

Do consultees agree? 

Paragraph 8.74 

Response  We agree with the proposal. 
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Consultation Question 42 

76. We provisionally propose that the requirement to own premises for two years before exercising 
enfranchisement rights in respect of those premises be abolished. 

Do consultees agree? 

Paragraph 8.77 

Response  We agree with the proposal. 

Consultation Question 43 

77. We provisionally propose that the right of individual freehold acquisition should be available 
where: 

(1) a leaseholder has a long lease over premises which include at least one residential unit 
which is not sublet to another person on a long lease; 

(2) there are no units in the building save for the unit(s) let to the leaseholder  

(3) the premises let to the leaseholder comprise either: 

(a) one unit; or 

(b) more than one unit, but: 

(i) none of those units are residential units that are sublet to another 
person under a long lease; and 

(ii) the floor space of any non-residential units does not exceed 25% of the 
floor space of all the units combined. 

Do consultees agree? 

Paragraph 8.95 

Response  We agree with the proposal. 

Consultation Question 44 

78. We provisionally propose that the premises which may be the subject of a freehold acquisition 
claim (whether individual or collective) should be identified in line with the 1993 Act's definitions 
of "self-contained building" and "self-contained part of a building". 

Do consultees agree? 

Paragraph 8.104 

Response  We agree with the proposal. 

79. We provisionally propose that, otherwise, the "building" in which a unit is contained can be 
defined simply as a built structure with a significant degree of permanence which can be said to 
change the physical character of the land. 

Do consultees agree? 

Paragraph 8.105 
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Response  We do not agree with this proposal. We consider more thought would be needed to draft an 
appropriate definition of "building" in this context.  Modern developments often have, as a separate part, 
amenity areas in the lower ground floor areas, such as gyms, swimming pools and car parking etc.  The 
defintion of "building" which you propose might, depending upon the type of construction, lead to 
effective flying freeholds being created upon any collective enfranchisement.  From a conveyancing 
perspective the unwitting creation of flying freeholds should be avoided.  The creation of flying freeholds 
would also make it more difficult for mortgage finance to be obtained in appropriate circumstances in 
the future. 

Consultation Question 45 

80. We invite consultees' views on the desirability and workability of creating a discretion for the 
Tribunal to authorise, in limited circumstances, a freehold acquisition (whether individual or 
collective) where this would not otherwise be possible because the building or part of building 
concerned is not, or might not be, self-contained. 

Paragraph 8.109 

Response  On balance we do not think there should be such a limited discretion for the Tribunal.  
There would have to be very clear guidelines to the Tribunal if they were to have any such limited 
discretion.  We do feel on balance that the focus should be on giving careful consideration to the extent 
and detail of the definition of a building in each circumstance. 

Consultation Question 46 

81. We provisionally propose that it is appropriate to apply a maximum percentage limit on non-
residential use to individual freehold acquisition claims concerning premises containing multiple 
units. 

Do consultees agree? 

Paragraph 8.119 

Response  We agree with the proposal.  The imposition of a percentage limit is logical in the context of 
individual and collective enfranchisement claims (and provides consistency).  There needs to be 
consideration as to the position in relation to existing leaseholders of mixed use properties – for 
instance a commercial unit (normally a shop) on the ground floor and a single flat for instance above. 

82. We provisionally propose that that limit should be the same as that which applies to collective 
freehold acquisition claims. 

Do consultees agree? 

Paragraph 8.120 

Response We agree with the proposal. 

83. We provisionally propose that the limit should be set at 25% of the internal floor space 
(excluding common parts). 

Do consultees agree? 

Paragraph 8.121 

Response  We agree with the proposal. 

Consultation Question 47 



 

 24 

84. We provisionally propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, there must be a minimum of two or more flats held by qualifying 
tenants in the premises to be acquired. 

Do consultees agree? 

Paragraph 8.134 

Response  We agree with the proposal. 

Consultation Question 48 

85. We provisionally propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, at least two-thirds of the flats in the premises to be acquired must 
be let on long leases. 

Do consultees agree? 

Paragraph 8.142 

Response  We agree with the proposal. 

Consultation Question 49 

86. We provisionally propose that the leaseholders of at least half of the total number of residential 
units in the premises to be acquired must participate in a collective freehold acquisition. 

Do consultees agree? 

Paragraph 8.144 

Response  We agree with the proposal. 

Consultation Question 50 

87. We provisionally propose to remove the requirement that, in the case of a building containing 
only two residential units, both leaseholders must participate in a collective freehold acquisition 
claim. 

Do consultees agree? 

Paragraph 8.147 

Response  We do not agree with the proposal.  We can see in such circumstances considerable 
potential for dispute.  There can be a number of reasons why 1 of the 2 flat owners does not want to 
participate in acquiring the freehold.   

Consultation Question 51 

88. We provisionally propose to remove the current prohibition on leaseholders of three or more 
flats in a building being qualifying tenants for the purposes of a collective enfranchisement 
claim. 

Do consultees agree? 

Paragraph 8.149 

Response  We do not agree with the proposal.  We consider that any new law which is enacted should 
seek to ensure that the rights of enfranchisement are for owner occupiers rather than commercial 
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investors.  The current law does not achieve this and should be tightened up so it does.  The 
manipulation of the rules by Westbrook in relation to Dolphin Square should be prevented under new 
legislation (see the decided case of Westbrook Dolphin Square Limited v. Friends Life Limited). 

 

Consultation Question 52 

89. We provisionally propose the continuation of the 25% limit on non-residential use in collective 
freehold acquisition claims. 

Do consultees agree? 

Paragraph 8.153 

Response  We agree with the proposal. 

Consultation Question 53 

90. We provisionally propose the continuation of the exceptions from collective freehold acquisition 
claims for resident landlords and operational railway tracks. 

Do consultees agree? 

Paragraph 8.155 

Response  We agree with the proposal. 

Consultation Question 54 

91. We provisionally propose that the qualifying criteria for the collective freehold acquisition of an 
estate ought to correspond to those for the collective freehold acquisition of a single building. 

Do consultees agree? 

Paragraph 8.157 

Response  We agree but with a number of caveats.  Modern estates can often be quite complex and 
comprise not only flats but houses and other types of residential accommodation (e.g. duplex type 
accommodation).  Furthermore, the houses might well be freehold.  In those circumstances, the 
freehold house owners will normally have an obligation under their title to pay towards the service 
charge of the estate as a whole.  If there is a collective freehold acquisition of an estate which involves 
acquisition of common parts and other communal facilities which are used by both the freehold house 
owners and the flat owners, then there should be provision to ensure that the owners of the freehold 
houses in those circumstances are able to participate in the acquisition of the communal areas. 
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Consultation Question 55 

92. We invite the views of consultees as to whether there should be an exception to the two-or-
more flats requirement and the two-thirds condition in the case of buildings consisting of two 
residential units, so as to enable a "collective" freehold acquisition by the leaseholder of one unit 
where the other is retained by the landlord of the building. 

Paragraph 8.166 

Response  We do not agree with the proposal.  We consider that to accept this proposal would be to 
leave issues in the future.  There are circumstances for instance where a developer will create a 
development and sell off one of, say, the 3 flats created and keep the other 2.  We do not consider it fair 
in those circumstances that the owner of the flat which is sold off should have the right to acquire the 
freehold title from the developer (and now investor). 

Consultation Question 56 

93. We provisionally propose that the 25% limit on non-residential use should apply to two-unit 
buildings as it does to any other multi-unit building. Do consultees agree? 

Paragraph 8.180 

Response  We agree with the proposal. 

94. If consultees disagree, how should two-unit buildings be treated differently? Do consultees 
favour: 

(1) a proviso to the effect that a non-residential unit can be treated as residential where its 
use is "ancillary" or "complementary" to residential use of another unit; 

(2) a higher percentage limit; or 

(3) a sunset clause? 

Alternatively, is there another potential approach we should consider? 

Paragraph 8.181 

Response  There needs to be consideration to the current rights to enfranchise for tenants where there 
is, for instance, a residential flat above a commercial unit.  Such tenants should have a period within 
which they could still acquire the freehold albeit when the commercial element is more than 25% of the 
overall space. 

Consultation Question 57 

95. Do consultees think that the ability of a head lessee of a block of flats to acquire the freehold of 
that block individually is a significant problem with our proposed scheme, compared with the 
reality under the current law? 

Paragraph 8.184 

Response  Head leaseholders will find it easier to acquire the freehold title with the abolition of the 3 
flat rule.  We do not have a view on whether this will mean that there are more head leaseholders 
seeking to acquire the freehold title. 

Consultation Question 58 

96. Do consultees consider it desirable to attempt to restrict the enfranchisement rights of 
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commercial investors further than the current law does? 

Paragraph 8.192 

Response  Our main issue is with headlandlords who seek to manipulate the current rules and acquire 
the freehold.  The classic example is the Dolphin Square case.  As we have said above, any new law 
should tighten the rules to avoid this type of manipulation/abuse. 

Our reaction is that commercial investors should have the right to a lease extension but not have the 
right to participate in enfranchisement. 

97. If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors: 

(1) by means of a residence test; or 

(2) by the adoption of a reduced definition of a residential unit, to exclude units which are let 
on short residential tenancies? 

Are there any other options we should consider? 

Paragraph 8.193 

Response  To keep it relatively simple we consider that a residence test would be best.   

Consultation Question 59 

98. How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented, or made more costly by: 

(1) the qualifying criteria based on financial limits (the low rent test and rateable values) 
under the 1967 Act; 

(2) the difficulty in categorising premises as either flats or houses; 

(3) the uncertainty surrounding the definition of a "house" under the 1967 Act and the 
definition of a "self-contained building" under the 1993 Act; 

(4) the two-year ownership rule under the 1967 Act and (in respect of lease extensions) the 
1993 Act; and 

(5) the general complexity and inaccessibility of the qualifying criteria for enfranchisement 
rights? 

Paragraph 8.194 

Response  We would make the following comments: 

(a) By way of a general comment, it is clear that the complexity and provisions of the 1967 Act 
have been a barrier to enfranchisement. 

(b) It has been difficult for tenants to be sure in any given circumstance where they might have 
rights under the 1967 Act and this has either slowed down tenants in making a successful 
claim or put them off from making a claim at all. 

99. To what extent would our proposed reforms to qualifying criteria reduce: 

(1) the duration and cost of the enfranchisement process; and 
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(2) the number of disputes arising under the enfranchisement regime? 

Paragraph 8.195 

Response  We do consider that the proposed reforms would reduce the duration and cost of the 
enfranchisement process and the number of disputes arising under the enfranchisement regime.  This 
is by virtue of there being more clarity under the proposed reforms as to the enfranchisement criteria 
and the simplification of the process. This will save time and cost. 

Consultation Question 60 

100. We welcome evidence as to the likely effect of further restrictions on the ability of commercial 
leaseholders to enfranchise (whether at all, or at a higher premium than other leaseholders) on: 

(3) the leasehold market; 

(4) the wider housing market; and 

(5) the economy more broadly. 

Paragraph 8.196 

Response  We do not have any evidence to provide. 

Consultation Question 61 

101. We provisionally propose: 

(1) that shared ownership leaseholders should be entitled to a lease extension which is of the 
same length as that available to any other leaseholder; and 

(2) that the terms of the lease extension must replicate any terms of the existing lease which 
relate to its shared ownership nature. 

Do consultees agree? 

Paragraph 9.37 

Response  We agree with the proposal. 

102. We invite the views of consultees as to: 

(1) the calculation of the premium payable by a shared ownership leaseholder for a lease 
extension; 

(2) any issues of valuation and procedure which arise where the provider of the shared 
ownership lease is itself a leaseholder; and 

(3) any other issues which may arise on the exercise of the right to a lease extension by a 
shared ownership leaseholder. 

Paragraph 9.38 

Response  We have no comment to make on this proposal. 

Consultation Question 62 

103. We invite the views of consultees as to whether the proposed requirements for a collective 
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freehold acquisition claim that: 

(1) two-thirds of the residential units in a building or on an estate must be let on long leases; 
and 

(2) leaseholders of at least half of the residential units in the building or on the estate must 
participate in the claim; 

should be relaxed where a building or estate includes residential units let on shared ownership 
leases. 

Paragraph 9.42 

Response  We do not agree that the rules should be relaxed.  We would make the following comments: 

(a) The current 2/3 rule (i.e. residential units let on long leases) works well and is perfectly 
logical in terms of deciding whether there are sufficient long leases which should enable a 
particular building to potentially come within the collective enfranchisement rules. 

(b) As to the second qualifying limb of the number of leaseholders who must participate, we do 
feel that at least half of the residential flat owners of a particular property must want to 
participate in the claim notwithstanding that the tenants under shared ownership leases 
cannot so participate. 

(c) One point which does need further consideration by the Law Commission is the position of 
the housing provider who has granted shared ownership leases.  Amongst other things, any 
shared ownership housing provider will need the right to receive overriding leases of any 
shared ownership units where enfranchisement takes place.  This is needed so that it 
continues to be entitled to the rent and any other payments from time to time under the 
shared ownership lease. 

104. If consultees think that the requirements should be relaxed, then how should this be done? 

(1) Should shared ownership properties be ignored altogether when determining the number 
of residential units in a building or on an estate, and whether the necessary percentage 
requirements are met? 

(2) Alternatively, should shared ownership leaseholders be treated as long leaseholders for 
these purposes, even though they cannot themselves participate in the collective freehold 
acquisition? 

(3) Is there another approach which could be used? 

Paragraph 9.43 

Response  We do not consider that the requirements need to be or should be relaxed. 

Consultation Question 63 

105. We provisionally propose that: 

(1) shared ownership leases should be required to comply with particular statutory criteria in 
order to be exempt from rights of freehold acquisition; and 

(2) those criteria should be the same regardless of the type of landlord. Do consultees 
agree? 

Paragraph 9.48 

Response  Save for any applicable comments made above, we have no further comment to make. 
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106. We provisionally propose that those statutory criteria should require that the shared ownership 
lease: 

(1) entitles the leaseholder to acquire additional shares in the house at any time, up to a 
maximum of 100%, in increments of 25% or less (save in the case of properties in 
designated protected areas, where a lower maximum entitlement should be permissible); 

(2) provides that the price payable for such shares shall be proportionate to the market value 
of the property at the time of acquisition of the shares, and provide for a corresponding 
reduction in rent payable by the leaseholder; and 

(3) entitles the leaseholder to require the landlord's interest to be transferred to him or her, 
free of charge, at any time after he or she has acquired 100% of the shares in the 
property. 

Do consultees agree? We also invite the views of consultees as to any other criteria which they 
consider shared ownership leases should be required to satisfy in order to be exempt from rights 
of freehold acquisition. 

Paragraph 9.49 

Response  Save for any applicable comment made above, we have no further comment to make. 

Consultation Question 64 

107. We invite the views of consultees as to the treatment of long leases of National Trust properties 
within our new enfranchisement regime. Should National Trust property let on long residential 
leases: 

(1) be excluded altogether from statutory enfranchisement rights; 

(2) be subject to enfranchisement claims in the same way as any other property; or 

(3) be subject to more limited enfranchisement rights than other property? 

Paragraph 9.60 

Response  We do not consider that the tenants of National Trust properties should have the right to 
benefit from the new proposed enfranchisement right.  The nature and character of National Trust 
properties is that the National Trust should be entitled to retain the freehold. 

There perhaps could be some sort of ability for a tenant of a National Trust property to have an 
extension of its lease but the National Trust must need to have more control in circumstances where 
this would be appropriate and where they would be able to block any such extension. 

108. If National Trust properties are to enjoy more limited enfranchisement rights than other 
property, how should this limitation be achieved? 

Paragraph 9.61 

Response  Please see the comments we make above. 

Consultation Question 65 

109. We would like to hear from any consultees who have made lease extension or freehold 
acquisition claims against the Crown (whether pursuant to the Crown's undertaking to 
Parliament or its voluntary policy). What has been your experience? Have you encountered any 
difficulties? 
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Paragraph 9.66 

Response  We have had no experience as such but from speaking to other practitioners we do know 
that dealing with the Crown in acquiring freeholds or obtaining lease extensions is a slow and costly 
process for tenants. 

Consultation Question 66 

110. We invite consultees' views as to whether there should be a new exemption from 
enfranchisement rights for community land trusts and other forms of community-led housing. 

Paragraph 9.74 

Response  We do not have sufficient experience in this area to make any comment. 

111. so, we invite the views of consultees as to: 

(1) the housing models to which the exemption should apply; 

(2) the way in which the exemption should work, and the circumstances in which it should 
apply; 

(3) the enfranchisement rights which should fall within the exemption; and 

(4) any other issues which consultees consider relevant to such an exemption.  

Paragraph 9.75 

Response  We do not have sufficient experience in this area to make any comment. 

Consultation Question 67 

112. We invite consultees to share their experiences of the existing exemptions and qualifications to 
enfranchisement rights. We also invite consultees' views as to whether these exemptions and 
qualifications should be retained in any new enfranchisement regime. 

Paragraph 9.96 

Response  We have not had experiences which enable us to make any further comment. 

Consultation Question 68 

113. If you have experience of the grant of lease extensions to shared ownership leaseholders 
(either under the 1993 Act or on a voluntary basis), please tell us about the terms on which 
these lease extensions have been granted. 

Paragraph 9.97 

Response  We have not had sufficient experience in this area to make any comment. 
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Consultation Question 69 

114. We welcome evidence as to how Government's policy decision to give shared ownership 
leaseholders a statutory right to a lease extension would affect: 

(1) the willingness of landlords and developers to offer shared ownership leases; and 

(2) the market value of shared ownership leases. 

Paragraph 9.98 

Response  We have not had sufficient experience in this area to make any comment. 

Consultation Question 70 

115. We provisionally propose that a single procedure should apply to all enfranchisement rights. 

Do consultees agree? 

Paragraph 11.13 

Response  We agree with this proposal. 

Consultation Question 71 

116. We provisionally propose that a single set of prescribed forms be introduced for bringing and 
responding to enfranchisement claims, namely an Information Notice, a Claim Notice and a 
Response Notice. 

Do consultees agree? 

Paragraph 11.17 

Response  We agree with the proposal. 

Consultation Question 72 

117. Do consultees consider that a party who is giving an enfranchisement notice should be required 
to sign that notice? 

Paragraph 11.24 

Response  The notice should be signed by that party or on behalf of that party by an authorised legal 
adviser. 

118. Do consultees consider that an enfranchisement notice should only be challengeable for validity 
if it has not been signed by or on behalf of the minimum number of leaseholders required to 
bring the claim? If not, what do consultees believe the minimum requirement should be for such 
a notice to remain valid? 

Paragraph 11.25 

Response  We consider that for a notice to be valid: 

(a) It should be correctly signed (see above) 

(b) The time frames required in the notice for serving a counter notice should be set out. 

(c) The correct prescribed form of notice should be used. 
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119. Do consultees consider that a Claim Notice should include a statement of truth confirming that 
specified checks (if required) have been carried out? 

Paragraph 11.26 

Response  We agree with the proposal. 

Consultation Question 73 

120. We provisionally propose that: 

(1) leaseholders be permitted to serve an Information Notice on their immediate landlord or a 
superior landlord requiring the recipient to provide the name and address of his or her 
landlord and any other superior landlord of whom he or she is aware; and 

(2) the recipient of an Information Notice who fails to respond should be liable to pay any 
costs of leaseholders that are wasted as a result of the information not having been 
provided. 

Do consultees agree? 

Paragraph 11.30 

Response  We agree with the proposal. 

Consultation Question 74 

121. We provisionally propose that Claim Notices should include full details about leaseholders' 
claims, and proof of the leaseholders' title. 

Do consultees agree? 

Paragraph 11.39 

Response  We agree with the proposal. 

122. We invite the views of consultees as to whether a single prescribed Claim Notice should apply 
to all enfranchisement claims, or whether separate forms should be provided for different 
enfranchisement claims. 

Paragraph 11.40 

Response  Whilst we are always in favour of simplicity (i.e. one single prescribed Claim Notice if 
possible) we consider in this context that it is going to be better and ultimately simpler to have a 
different prescribed form for each type of enfranchisement claim. 

Consultation Question 75 

123. We provisionally propose that leaseholders seeking to bring a collective freehold acquisition 
claim should not be required to serve notices on other leaseholders inviting their participation in 
the proposed claim. 

Do consultees agree? 

Paragraph 11.43 

Response  We do not agree with the proposal.  Leaseholders should certainly be required to serve 
notices on other leaseholders inviting their participation in the proposed claim.  This amongst other 
things, is to seek to avoid certain groups of leaseholders acting to the detriment of others.  Furthermore 
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the object of any new legislation is to enable all qualifying leaseholders to have a right to acquire their 
freehold. 

Consultation Question 76 

124. We provisionally propose that the service of a Claim Notice upon a competent landlord should 
not create a statutory contract between the leaseholders and the landlord. 

Do consultees agree? 

Paragraph 11.46 

Response  We do not agree. 

125. We invite the views of consultees as to whether there are any other effects of a statutory 
contract that we would need to provide for in some other way. 

Paragraph 11.47 

Response  Logically, a statutory contract is created between the landlord and tenant upon the service 
of any Claim Notice.  At that point there should be clarity on the deposit arrangements, the payment of 
the premium, procedures for withdrawal and the timeframes for the claim.  There should also, in 
addition, be provision for recovery of costs by a competent landlord where a Claim Notice is invalid or 
any acquisition does not ultimately proceed. 

Consultation Question 77 

126. We provisionally propose that Response Notices should: 

(1) state whether the leaseholder's right to enfranchise is admitted or denied, and the basis 
for any such admission or denial; 

(2) state whether the landlord accepts or rejects the leaseholder's proposals, and set out the 
landlord's own proposed terms; 

(3) attach a draft contract, lease or transfer; 

(4) contain an address within England and Wales at which the landlord can be served; and 

(5) be accompanied by proof of the landlord's title. 

Do consultees agree? 

Paragraph 11.52 

Response  We agree with this proposal. 

Consultation Question 78 

127. We provisionally propose that: 

(1) leaseholders making an enfranchisement claim should serve their Claim Notice on their 
competent landlord (the first superior landlord who holds a sufficient interest in the 
premises to be able to grant the interest claimed); and 

(2) in the case of joint owners of a single freehold, or in the case of a split freehold or other 
reversion, leaseholders will only be required to serve the Claim Notice on one landlord, 
and it will be for that landlord to serve copies of that notice on other landlords. 
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Do consultees agree? 

Paragraph 11.60 

Response  We agree with this proposal but on the basis that where the landlord needs to serve copies 
of any Claim Notice on other landlords, the reasonable costs of this should be reimbursed by the 
leaseholder(s). 

Consultation Question 79 

128. We provisionally propose that: 

(1) Claim Notices sent by post or delivered by hand to competent landlords at specified 
categories of address (falling within Group A or B, as set out at paragraphs 11.69 and 
11.70) should be deemed served; and 

(2) where it is not possible to serve competent landlords in that way, leaseholders should be 
able to apply to the Tribunal for an order allowing them to proceed with their 
enfranchisement claim. 

Do consultees agree? 

Paragraph 11.82 

Response  

(1) We consider that service by registered post is the more normal process and we suggest 
should be the requirement in this context. 

(2) We do not agree with the proposal.  Rather than the leaseholders being able to apply to 
the Tribunal for an order allowing them to proceed with their enfranchisement claim where 
it has not been possible to serve competent landlords in the prescribed way, the 
leaseholders should apply to the tribunal for guidance on how to achieve service to deal 
with this point. 
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Consultation Question 80 

129. We provisionally propose that: 

(1) before serving a Claim Notice, leaseholders should be required to check their competent 
landlord's address as shown at HM Land Registry; 

(2) before serving a Claim Notice using Service Route B leaseholders should be required to: 

(a) search the Probate Register; 

(b) search the Insolvency Register; and 

(c) (in the case of a company landlord) check its status at Companies House; 

(3) if an individual landlord is dead, the designated address for service should be the address 
of any personal representatives at the address given in any grant of probate; 

(4) if an individual landlord is insolvent, the designated address for service should be the 
address for his or her trustee in bankruptcy as shown on the Insolvency Service website; 

(5) if a company landlord is insolvent, the designated address for service should be the 
address for its administrator, liquidator, or receiver as listed at Companies House; if no 
such person has been appointed, the Official Receiver should be served; 

(6) before serving a Claim Notice using the No Service Route, leaseholders should place an 
advertisement in the London Gazette inviting owners of the premises to contact the 
leaseholders within 28 days; and 

(7) where leaseholders know the identity of the landlord but do not have an address for him 
or her falling within Group A or B, they should carry out the checks referred to at (2) 
above, before placing an advertisement in the London Gazette. 

Do consultees agree? 

Paragraph 11.95 

Response  We agree with the proposal.  

Consultation Question 81 

130. We provisionally propose that landlords who fail to serve a Response Notice within the 
prescribed period should no longer be required to transfer their freehold interest, or grant a 
lease extension, upon the terms set out in the Claim Notice. 

Do consultees agree? 

Paragraph 11.101 

Response  We agree with the proposal 

Consultation Question 82 

131. We provisionally propose that: 

(1) the competent landlord (rather than the leaseholder) should be responsible for serving 
copies of the Claim Notice upon intermediate leaseholders or third parties; and 
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(2) where the competent landlord fails to serve a copy of a notice on an intermediate 
landlord, the intermediate landlord should be able to bring a claim against the competent 
landlord for any losses arising. 

Do consultees agree? 

Paragraph 11.106 

Response  We do not agree.  We feel that the service of copies of the Claim Notice upon intermediate 
leaseholders or third parties should be the responsibility of the leaseholder and not the landlord. 

Consultation Question 83 

132. We invite the views of consultees as to: 

(1) whether a landlord should be entitled to apply to the Tribunal for an order setting aside a 
determination of an enfranchisement claim that has been made in his or her absence; 
and 

(2) if so, the criteria which the landlord should be required to satisfy before any such order 
can be made. 

Paragraph 11.132 

Response  

(1) We agree with the proposal at sub-paragraph (1) of paragraph 11.132. 

(2) The landlord should be allowed to demonstrate that any relevant Claim Notice and/or the 
notice of hearing was not received in order to be able to apply to the Tribunal to set aside 
the determination of an enfranchisement claim. 

Consultation Question 84 

133. We provisionally propose that detailed conveyancing regulations need not generally be made in 
relation to enfranchisement claims. Do consultees agree? Notwithstanding the general 
proposition, are there particular stages of the conveyancing process, or particular types of claim, 
in relation to which conveyancing regulations would still need to be made? 

Paragraph 11.143 

Response  We do not consider that detailed conveyancing regulations are required in this context. 

Consultation Question 85 

134. We provisionally propose that: 

(1) a landlord should serve a Response Notice no later than six weeks after the date on 
which the Claim Notice was sent by post or delivered by hand to the competent landlord; 

(2) a landlord who has received a Claim Notice should serve any intermediate landlords and 
third parties to the existing lease within 14 days; and 

(3) if a Response Notice has been served, either party should be entitled to apply to the 
Tribunal for a determination of the claim 21 days thereafter. 

Do consultees agree? 
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Paragraph 11.146 

Response  We do not agree with this proposal to the extent that we consider a landlord needs more 
than 6 weeks to respond to a Claim Notice.  (We would suggest as a minimum 8 weeks).  In our 
experience it can take some weeks before the notice is actually received (even if sent by registered 
post) and the landlord needs time after that to appoint a valuer.  Depending upon the nature of the 
property to be valued, it may take some time realistically for that valuation to be available.  It is only 
once the valuation is available that a response notice can realistically be put together and served. 

Consultation Question 86 

135. We provisionally propose that: 

(1) an enfranchisement claim should not be deemed to have been withdrawn because 
procedural time limits have been missed by the leaseholder; 

(2) a landlord who has served a Response Notice should be able to apply to the Tribunal for 
an order striking out a Claim Notice if a procedural time limit has been missed by the 
leaseholder; 

(3) in a collective freehold acquisition claim, other groups of leaseholders should also be able 
to apply to the Tribunal for an order striking out the Claim Notice if the leaseholders 
bringing that claim have missed a procedural time limit; and 

(4) in either case (2) or case (3) above, the applicant for such an order should be required to 
give the leaseholder(s) bringing the claim 14 days' written notice of the intended 
application. 

Do consultees agree? 

Paragraph 11.153 

Response  

(1) We do not agree with the proposal at sub-paragraph (1) of paragraph 11.153.  A well 
advised leaseholder should not fail to meet any procedural time limits. 

(2) We agree with the proposals at sub-paragraph (2) to (4) of paragraph 11.153. 

Consultation Question 87 

136. We provisionally propose that the benefit of a Claim Notice should be transferred automatically 
upon assignment of the leaseholder's lease, save where the assignment expressly states that 
the benefit of the Claim Notice will not be transferred. 

Do consultees agree? 

Paragraph 11.157 

Response  On a qualified basis we agree with your proposal.  Our qualification is that it should not be 
an automatic assignment of the Claim Notice.  In the context of, for instance, sales at auction a buyer 
may not be aware that a Claim Notice has been served. 

137. We provisionally propose that when a Claim Notice has been assigned, the landlord should 
continue to be able to serve documents on the assignor until he or she is given notice of the 
assignment of lease. 

Do consultees agree? 
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Paragraph 11.158 

Response  We agree with this proposal. 

Consultation Question 88 

138. We provisionally propose that a landlord who has been deemed served with a Claim Notice will 
be liable to pay the leaseholder's wasted costs if the landlord disposes of his or her interest 
between the date on which the Claim Notice was deemed served and the point at which the 
notice appeared on the register of title or is entered as a land charge, provided that the 
leaseholder's application to register was made not less than 14 days after the Claim Notice was 
posted or delivered by hand to the competent landlord. 

Do consultees agree? 

Paragraph 11.170 

Response  We agree with the proposal 

Consultation Question 89 

139. We provisionally propose that, in the case of a lease extension claim, where the landlord's 
interest is held subject to a mortgage: 

(1) a landlord should be under an obligation to: 

(a) inform his or her mortgagee of the grant of a lease extension not less than 21 
days before completion; 

(b) give his or her leaseholder written confirmation that such notice has been given; 
and 

(2) the leaseholder should be required to pay the purchase money into court if: 

(a) the landlord's mortgagee requests; or 

(b) the leaseholder has not received confirmation that the required notice has been 
given to the landlord's mortgagee. 

Do consultees agree? 

Paragraph 11.173 

Response  We agree with the proposal 

Consultation Question 90 

140. We provisionally propose that, in the case of a lease extension claim, where the leaseholder's 
interest is held subject to a mortgage: 

(1) the leaseholder should be under an obligation to give the lease extension to his or her 
mortgagee within one month of registration; and 

(2) if the leaseholder does not do so, he or she will be liable for any losses that occur as a 
result. 

Do consultees agree? 
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Paragraph 11.176 

Response  We agree with the proposal 

141. We provisionally propose that, in the case of an individual freehold acquisition claim, where a 
leaseholder elects to merge his or her leasehold and freehold titles, a deed of substituted 
security will not be required if written notice has been given to the leaseholder's mortgagee and 
no objection has been raised. 

Do consultees agree? 

Paragraph 11.177 

Response  We agree with the proposal.  It is important, however, that a reasonable period is given to 
any mortgagee so it has time to raise any objection.  If no objection is put forward by the mortgagee 
within the prescribed time frame, then the leaseholder can progress with the merger.  We recognise the 
need to avoid the usual delays at the hands of the mortgagee but by the same token, there needs to be 
sufficient protection and regard to the position of any mortgagee. 

Consultation Question 91 

142. We provisionally propose that where the consent of a third party to any grant or transfer is 
required: 

(1) the grant or transfer may be registered without such consent being given; but 

(2) the landlord should be required to inform the beneficiary of the transaction not less than 
21 days before completion, and also within 14 days or completion; and 

(3) if the landlord fails to inform the beneficiary as required, he or she will be liable for any 
losses that occur as a result. 

Do consultees agree? 

Paragraph 11.179 

Response  We agree with the proposal. 

Consultation Question 92 

143. We provisionally propose the following. 

(1) Any lease extension, leaseback or transfer executed as part of an enfranchisement claim 
must contain a statement recording that it was executed pursuant to the relevant statutory 
provisions. 

(2) HM Land Registry should: 

(a) include a note on the relevant registered title(s) of any interest granted or 
transferred (or in the case of an intermediate lease, surrendered and re-granted) 
as part of an enfranchisement claim that the interest had been executed 
pursuant to the relevant statutory provisions; 

(b) in the case of a collective freehold acquisition, include a note of any period 
during which a further such claim cannot be made without the permission of the 
Tribunal. 
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Do consultees agree? 

Paragraph 11.182 

Response  We agree with the proposal. 

Consultation Question 93 

144. How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented or made more costly by: 

(1) the existence of separate procedural regimes for different enfranchisement rights; 

(2) the current rules on missing and uncooperative landlords; 

(3) the time taken collecting up-to-date landlord contact details; 

(4) the time it takes to prepare enfranchisement notices; 

(5) the current law on the service and validity of notices; 

(6) the consequences of a landlord's failure to serve a counter-notice under the 1993 Act; 
and 

(7) the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act? 

Where possible, please provide figures to support your response. 

Paragraph 11.183 

Response  We do not have the information available to provide any sensible comment on this. 

145. To what extent would our proposals for a unified and consolidated enfranchisement procedure, 
with prescribed notices and forms, reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 

Paragraph 11.184 

Response  We would hope that the proposals will indeed simplify the process and reduce the costs for 
all parties. 

146. To what extent would our proposals for dealing with missing or uncooperative landlords speed 
up the enfranchisement process and reduce the costs typically incurred by leaseholders in 
these cases? 

Paragraph 11.185 

 Response  We hope that the proposals will speed up the enfranchisement process and as a result 
make it more cost effective.  We agree with the proposals. 

Consultation Question 94 

147. We provisionally propose that the current division of responsibility for the resolution of 
enfranchisement disputes and issues between the county court and the Tribunal should end. All 
such matters should be determined by the Tribunal. 
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Do consultees agree? 

Paragraph 12.60 

Response  We agree with the proposal. 

Consultation Question 95 

148. We invite the views of consultees as to whether it would be desirable for certain valuation-only 
disputes to be determined by a single valuation expert rather than by the Tribunal at a full 
hearing. If so, we invite consultees' views as to: 

(1) the types of case in which such an alternative track for dispute resolution would be 
appropriate (in particular, whether it should operate only in respect of low value claims, or 
wherever the difference between the parties' positions is such that it would be 
disproportionate to proceed with a full hearing); and 

(2) the rules that should govern its operation. 

Paragraph 12.68 

Response  We consider that the views in this context should be obtained from a valuation expert rather 
than ourselves. 

Consultation Question 96 

149. We welcome evidence as to the typical cost and duration of an enfranchisement dispute: 

(1) in the county court; and 

(2) in the Tribunal. 

Paragraph 12.69 

Response  We do not have specific evidence, but it is our experience that claims in the County Court 
tend to be more costly than claims at a Tribunal. 

150. How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented or made more costly by: 

(1) the threat of lengthy and potentially expensive litigation; and 

(2) the fact that some disputes arising during an enfranchisement claim may need to be 
resolved by the Tribunal, whilst others fall to be determined by the court? 

Paragraph 12.70 

Response  Parties are invariably put off pursuing claims where these involve litigation.  Litigation by its 
nature is expensive and the outcome is never as certain as might be expected. 

151. To what extent would our proposal that all enfranchisement disputes be dealt with in a single 
forum save landlords and leaseholders time and money? 

Paragraph 12.71 

Response  The proposal should logically save time and costs. 

 



 

 43 

Consultation Question 97 

152. We welcome evidence as to the proportion of leases likely to be suitable for resolution by a 
single valuation expert. Do consultees consider that dealing with cases on this alternative track 
is likely to save landlords and leaseholders time and money? 

Paragraph 12.72 

Response  We do not have the expertise to answer this particular question which is best raised of a 
valuation expert. 

Consultation Question 98 

153. We invite the views of consultees as to whether leaseholders should be required to make any 
contribution to their landlord's non-litigation costs. 

Paragraph 13.55 

Response  We would make the following comments: 

(a) In the circumstances there should be a contribution by leaseholders to the landlord's non-
litigation costs.  

(b) The costs which the landlords can recover should be reasonable and they should be prepared 
to justify and be transparent on those costs. 
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Consultation Question 99 

154. We invite the views of consultees as to how any contribution that is to be made by leaseholders 
to their landlord's non-litigation costs should be calculated. Should the contribution be based on: 

(1) fixed costs; 

(2) capped costs; 

(3) fixed costs subject to a cap on the total costs payable; 

(4) the price paid for the interest in land acquired by the leaseholder; 

(5) the landlord's response to the Claim Notice, and/or whether the landlord succeeds in 
relation to any points raised in his or her Response Notice; 

(6) fewer categories of recoverable costs than currently set out in the 1967 and 1993 Acts; 

(7) the same categories of recoverable costs set out in the Acts, but with a reformed 
assessment procedure; or 

(8) wider categories of recoverable costs than currently set out in the Acts? 

Paragraph 13.89 

Response  We would make the following comments: 

(a) We do not agree that the contribution should be on a fixed cost basis.  The costs will vary 
depending upon the value and complexity of the matter. 

(b) We do not agree with the concept of capped costs for the reasons commented upon in 
relation to fixed costs. 

(c) We do not agree with the concept of fixed costs subject to a cap and again for the reasons set 
out above. 

(d) Further detail would be needed as to any proposal centred around the price paid for the 
interest in land acquired by the leaseholder.  We question how the intermediate landlord is to 
be compensated. 

(e) This basis is one which could be considered further. 

(f) We do not agree with the concept of there being fewer categories of recoverable costs than 
currently set out in the 1967 and 1993 Acts. 

155. We also invite consultees' views as to whether, if a fixed costs regime were to be adopted: 

(1) such a regime should apply to collective freehold acquisition claims as well as individual 
enfranchisement claims; and 

(2) if a fixed costs regime were to apply to collective freehold acquisition claims: 

(a) what additional features might justify the recovery of additional sums; and 

(b) whether landlords should be able to recover all their reasonably incurred costs in 
respect of those additional features (subject to assessment), or only further fixed 
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sums. 

Paragraph 13.90 

Response  We do not agree with the concept of fixed costs and for the reasons set out above. 

156. We provisionally propose that: 

(1) no additional costs should be recoverable in the case of split freeholds or other 
reversions, or where there are intermediate landlords; and 

(2) a small additional sum should be recoverable where a management company seeks 
advice in relation to an enfranchisement claim. 

Do consultees agree? 

Paragraph 13.91 

Response  We do not agree with this proposal.  Costs will be incurred in addressing issues arising in 
respect of management companies and intermediate landlords.  They are invariably time consuming but 
do raise issues which need to be addressed.  Unless a fair regime is introduced in relation to costs in 
this regard, the landlord is being unfairly treated. 

Consultation Question 100 

157. We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the 
Claim Notice is struck out, leaseholders should be liable to pay a percentage of the fixed non-
litigation costs that would have been payable had the claim completed. 

Do consultees agree? 

Paragraph 13.94 

Response  We agree with the proposal 

158. We also provisionally propose that the percentage of the fixed non-litigation costs that should be 
payable in those circumstances should vary depending on the stage that the claim has reached. 

Do consultees agree? If so, what percentages should apply at particular stages of the claim? 

Paragraph 13.95 

Response  We agree with the proposal but care is required here in making reference to percentages.  
The bottom line is that the landlord should recover its costs (as reasonably incurred).  

Consultation Question 101 

159. We provisionally propose that a landlord should have a right to seek security for his or her non-
litigation costs. Do consultees agree? 

Paragraph 13.98 

Response  We agree with the proposal.  There should be a review of current statute which deals with 
the concept of a deposit being paid. 
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Consultation Question 102 

160. We provisionally propose that a landlord should have a right to apply to the Tribunal for an order 
prohibiting named leaseholders from serving any further Claim Notice without the permission of 
the Tribunal. 

Do consultees agree? 

Paragraph 13.101 

Response  We agree with the proposal but there would need to be careful regard of any provisions in 
this regard so that the rights of the leaseholders are not unfairly prejudiced in any particular 
circumstance. 

Consultation Question 103 

161. We provisionally propose that the existing limited powers of the Tribunal to order one party to 
pay the litigation costs of another party in an enfranchisement claim should apply to all disputes 
and issues that it is to decide (except in respect of orders made under the No Service Route, 
orders permitting a landlord to participate in a claim or to set aside a determination, and orders 
striking out a Claim Notice). 

Do consultees agree? If not, what types of disputes and/or issues should be excluded from such 
restrictions and why? What powers to make orders in respect of litigation costs should apply in 
such excluded cases? Should parties be able to agree that costs shifting will apply to all or part 
of a claim? 

Paragraph 13.110 

Response  We do not agree that the existing limited powers of the tribunal in relation to costs should be 
extended to all disputes and issues.  As we have said above, the landlord should be able to recover all 
its reasonable litigation costs if it is successful in the action. 

Consultation Question 104 

162. We provisionally propose that the scope of the Tribunal's existing power to order one party to 
pay any of the litigation costs of another party should not be extended. 

Do consultees agree? 

Paragraph 13.114 

Response  We do not agree.  Please see the comments we make above. 
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Consultation Question 105 

163. We welcome evidence as to: 

(1) the typical costs incurred by landlords in dealing with enfranchisement claims; and 

(2) the proportion of those costs which can be recovered from leaseholders. 

Paragraph 13.115 

Response  It is difficult to be precise in this regard.  However, as a rule of thumb, we would normally 
allow for the landlord's recoverable costs in London to be between £2,500 to £3,500 plus VAT and 
disbursements and outside London these costs will be between £1,750 to £2,450 plus VAT.   

164. To what extent does the obligation on leaseholders to pay their landlords' reasonable costs 
arising from the enfranchisement process have an impact on leaseholders' willingness to bring 
or pursue enfranchisement claims? 

Paragraph 13.116 

Response We do not consider the obligation on leaseholders to pay their landlord's reasonable costs 
have an impact on leaseholder's willingness to bring or pursue enfranchisement claims.  It is basically 
one of the costs involved in bringing a successful enfranchisement application and we consider 
leaseholders simply treat it as part of the consideration.  

165. Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 for 
reforming non-litigation costs would make leaseholders more willing to bring and pursue 
enfranchisement claims? 

Paragraph 13.117 

Response  We do not consider that reforming non-litigation costs would necessarily make leaseholders 
more willing to bring claims.  As we have said, they simply treat it as part of the consideration and in the 
circumstances a very small part of it. 

166. What would be the impact on landlords of removing, or capping, their entitlement to recover 
their non-litigation costs from leaseholders (other than the fact that they would have to meet 
those costs themselves)? 

Paragraph 13.118 

Response  One of the consequences may be that the landlords seek to use less experienced and 
qualified lawyers to act for them which would ultimately actually mean more delay and frustration for 
leaseholders and probably, consequently, more cost on their part. 

Consultation Question 106 

167. How and to what extent do the different powers of the Tribunal and the county court to award 
litigation costs in enfranchisement disputes have an impact on the behaviour of both landlords 
and leaseholders with respect to such disputes? 

Paragraph 13.119 

Response  We do not have the information or experience to comment, realistically, on this question. 

Consultation Question 107 

168. We invite the views of consultees as to: 
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(1) whether the section 9(1) valuation methodology should be retained indefinitely or 
temporarily, and if so for how long; or 

(2) whether the section 9(1) valuation methodology should be replaced with a fixed 
proportion of a "term and reversion" valuation or another simplified methodology; and 

(3) whether the test for whether section 9(1) (or a simplified methodology) applies should be 
determined: 

(a) by reference to capital value; 

(b) by reference to council tax banding; 

(c) by reference to the location of the property; 

(d) by reference to an amended version of the current test for leases granted after 1 
April 1990 (in other words, calculating "R" under section 1(1)(a)(ii) of the 1967 
Act); or 

(e) by some other means. 

Paragraph 15.25 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 108 

169. We invite the views of consultees as to: 

(1) whether a separate, simplified valuation regime should be created for low value and/or 
straightforward enfranchisement claims; and 

(2) how such low value and/or straightforward claims should be identified.  

Paragraph 15.29 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 109 

170. Do consultees consider it desirable to seek to treat commercial investors differently from owner-
occupier leaseholders in respect of the premium payable for the exercise of enfranchisement 
rights? 

Paragraph 15.37 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

171. If so: 

(1) do consultees consider that it might be possible to distinguish between such 
leaseholders: 

(a) by reference to whether the leaseholder is exercising enfranchisement rights for 
the first time; 

(b) by reference to whether the leaseholder is exercising enfranchisement rights in 
respect of his or her only or main home; or 
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(c) by some other means? 

(2) how might the valuation methodology be varied so as to produce different premiums for 
different types of leaseholder? 

Paragraph 15.38 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 110 

172. We invite the views of consultees as to whether the treatment of ground rent reviews in any 
valuation methodology should be restricted in any of the ways set out at paragraphs 15.59 to 
15.66. 

Paragraph 15.67 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 111 

173. We invite the views of consultees as to whether capitalisation rates for enfranchisement 
valuations should be prescribed and, if so: 

(1) how; 

(2) by whom; 

(3) how often; and 

(4) in respect of what different types of interest. 

Paragraph 15.71 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 112 

174. We invite the views of consultees as to whether deferment rates for enfranchisement valuations 
should be prescribed and, if so: 

(1) how; 

(2) by whom; 

(3) how often; and 

(4) in respect of which geographical areas. 

Paragraph 15.75 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 
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Consultation Question 113 

175. We invite the views of consultees as to whether relativity or a no Act deduction should be 
prescribed for enfranchisement valuations and, if so: 

(1) how; 

(2) by whom; 

(3) how often; 

(4) in respect of which geographical areas; and 

(5) whether the 80-year cut-off should be removed. 

Paragraph 15.79 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 114 

176. We invite the views of consultees as to whether the possible right to hold over at the end of a 
long lease should be disregarded on an enfranchisement valuation. 

Paragraph 15.83 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 115 

177. We invite the views of consultees as to whether a discount for leaseholder's improvements on 
an enfranchisement valuation should be retained. 

Paragraph 15.86 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 116 

178. We invite the views of consultees as to whether it should be possible for leaseholders to elect to 
accept a restriction on development to prevent development value from being payable as part of 
an enfranchisement valuation. 

Paragraph 15.91 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 117 

179. We invite the views of consultees as to which, if any, of the valuation options we have discussed 
(set out at Options 2A to C in Chapter 15) are preferable and, so far as any preferred option 
contains a range of possible reforms, which of those reforms should be adopted. 

Paragraph 15.103 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

 



 

 51 

Consultation Question 118 

180. We invite the views of consultees as to the desirability of an online calculator for 
enfranchisement valuations and the types of claim for which it could be appropriate. 

Paragraph 15.107 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 119 

181. How and to what extent has the current methodology for calculating premiums payable on 
enfranchisement slowed down, prevented or made more costly the exercise of enfranchisement 
rights? 

Paragraph 15.108 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 120 

182. We have set out the following options for the reform of valuation:  

(1) the adoption of a simple formula; and 

(2) options based on current valuation methodology, involving different 
combinations of current valuation components and/or the prescription of certain rates. 

To what extent would each of these options reduce the duration and cost of the enfranchisement 
process, and the number of disputes arising? 

Paragraph 15.109 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 121 

183. We welcome evidence as to the likely impact of the possible valuation methodologies set out in 
Chapter 15 on different sectors of the economy - in particular, the institutional investment sector, 
the charitable sector and the leasehold market (for both owner-occupiers and buy-to-let 
leaseholders). 

Paragraph 15.110 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 122 

184. We welcome evidence as to: 

(1) the proportion of existing leases which are currently eligible for section 9(1) 
valuations; and 

(2) the likely impact on landlords and leaseholders of (a) retaining the section 9(1) 
valuation methodology for a limited period, or (b) replacing it with a simplified 
valuation methodology. 

Paragraph 15.111 
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Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 123 

185. We welcome evidence as to the likely impact on the leasehold market (and wider housing 
market) of differentiating between classes of enfranchising leaseholder (for example, those who 
occupy the property as a residence and those who do not) in respect of the premium payable. 

Paragraph 15.112 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 124 

186. We welcome evidence as to the costs, benefits and practicalities of constituting and maintaining 
a body whose function is to prescribe certain rates for a reformed valuation methodology. 

Paragraph 15.113 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 125 

187. We welcome evidence as to the costs, benefits and practicalities of setting up and maintaining 
an online valuation calculator. 

Paragraph 15.114 

Response  This is a valuation question and is outside our area of expertise (as a firm of solicitors). 

Consultation Question 126 

188. We provisionally propose creating a statutory duty on the landlord who has conduct of an 
enfranchisement claim to act with reasonable care and skill, and to act in good faith, in respect 
of the interests of other landlords. 

Do consultees agree? 

Paragraph 16.118 

Response  We agree with this proposal but other landlords should maintain their right to insist upon 
separate representation where they consider this to be appropriate (where, for instance, they perceive 
or there is a conflict of interest) 

Consultation Question 127 

189. We invite the views of consultees as to whether an intermediate lease created as part of a 
collective freehold acquisition claim should be acquired by a nominee purchaser on any 
subsequent collective freehold acquisition of the premises. 

Paragraph 16.121 

Response  We agree with this proposal.  Consideration, however, should be given as to whether 
intermediate leases created in respect of non-residential parts of a mixed use development should not 
be capable of being acquired by a nominee purchaser on any collective freehold acquisition. 

Consultation Question 128 

190. We provisionally propose that, where the leaseholder of a flat also holds an intermediate lease 
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in respect of that flat, the intermediate lease of that flat should not be acquired on any collective 
freehold acquisition of the premises. 

Do consultees agree? 

Paragraph 16.123 

Response  We agree with the proposal. 

Consultation Question 129 

191. We provisionally propose that, in a collective freehold acquisition claim, where there is an 
intermediate lease of the whole building, but not all the flats within the building are let on long 
sub-leases (so the intermediate leaseholder would be treated as the qualifying tenant of some 
of the flats), either: 

(1) the whole of the intermediate lease should not be acquired; or 

(2) the whole of the intermediate lease should be acquired, but there should be a 
leaseback to the intermediate leaseholder of flats of which he or she would be 
the qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, which approach is 
preferred and why? 

Paragraph 16.125 

Response  We consider that the second proposal is better.  By following this proposal it is more likely 
that the lease back can be drafted appropriately to reflect the circumstances correctly. 

Consultation Question 130 

192. We provisionally propose that, as part of any collective freehold acquisition claim: 

(1) leases containing common parts together with other property should continue 
to be capable of being acquired by the nominee purchaser where it is 
reasonably necessary for the proper management or maintenance of those 
common parts; and 

(2) the Tribunal should have power to sever a lease containing common parts 
together with other property, or to introduce new or varied easements to 
ensure proper management or maintenance of those common parts, as an 
alternative to ordering that the whole of the lease be acquired by the nominee 
purchaser. 

Do consultees agree? 

Paragraph 16.129 

Response  We agree with this proposal. 
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Consultation Question 131 

193. We provisionally propose that a lease of common parts granted for development purposes 
should not be acquired by a nominee purchaser on a collective freehold acquisition claim 
unless: 

(1) the severance of any part of that lease; and/or 

(2) the introduction of new, or the variation of existing, easements; 

would both permit the proper management of any common parts, and substantially preserve the 
intended development. 

Do consultees agree? 

Paragraph 16.133 

Response  We agree with this proposal. 

Consultation Question 132 

194. We provisionally propose that leaseholders holding sub-leases granted out of leases that had 
previously been extended under the existing or any future statutory enfranchisement regime 
should be entitled to bring, or participate in, an enfranchisement claim. 

Do consultees agree? 

Paragraph 16.137 

Response  We agree with this proposal. 

Consultation Question 133 

195. We provisionally propose that the separate designations of "Minor Superior Tenancy" and 
"Minor Intermediate Leasehold Interest" and the formulae relating to them should be removed. 
Those interests which currently fall within the existing definitions would then be valued on the 
same basis as all other intermediate leases. 

Do consultees agree? 

Paragraph 16.140 

Response  We do not have the experience to comment realistically on this question (we are not 
valuers). 

196. If not, do consultees agree that the thresholds in the formulae that apply to a Minor Superior 
Tenancy and/or a Minor Intermediate Leasehold Interest ought to be increased? 

Paragraph 16.141 

Response  We do not have the experience to comment realistically on this question (we are not 
valuers). 

Consultation Question 134 

197. We provisionally propose that, on any individual lease extension claim, the rent payable by an 
intermediate landlord should be commuted on a pro rata basis. Primarily this approach would 
avoid creating a negative value in an intermediate lease, which the leaseholders could use to 
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their advantage in the way that was done in the case of Alice Ellen Cooper-Dean Charitable 
Foundation Trustees v Greensleeves Owners Limited. 

Do consultees agree? 

Paragraph 16.142 

Response  We do not have the experience to comment on this question (it is a question for valuers). 

Consultation Question 135 

198. We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new 
statutory duty requiring them to act with reasonable care and skill, and in good faith, in respect 
of the interests of other landlords. 

Paragraph 16.143 

Response  We do not have the evidence to provide a response to this question. 

 



Leasehold home ownership: buying your freehold or extending your lease. 

Response to Consultation on behalf of the First-tier Tribunal (Property 
Chamber) 

 

 

1. It will be appreciated that the judiciary may not comment on policy issues save 

insofar as they affect procedure and matters affecting the proper administration of 

justice and therefore in this response we confine ourselves to observations on dispute 

resolution. 

 

Chapter 12: Dispute Resolution 

Consultation Question 94 

2. We fully support the proposal that dispute resolution for buying a freehold or 

extending a lease should be dealt with in one forum. We also support the proposal that 

the forum should be the First-tier Tribunal (Property Chamber). Over the past 18 

years the Tribunal has moved on from simply deciding issues of valuation. It now 

deals with complex cases involving issues of law and fact.1 Tribunal judiciary have a 

background in landlord and tenant, property and housing law. They receive training in 

specific jurisdictions. We employ sophisticated case management and are highly 

efficient. 

 

3. In addition to the benefits concomitant with single forum dispute resolution, we 

consider that there are additional benefits in cases being dealt with by an expert 

Tribunal. In a speech to the Wales Commercial Law Association in October 20162, 

the then Lord Chief Justice, Lord Thomas observed that: 

 

“There is undoubtedly a perceived desire by most litigants to have a judge or 

single tribunal member who has deep knowledge and experience of the type of 

                                                           
1 New jurisdictions were conferred on the Tribunal by the Commonhold and Leasehold Reform Act 2002, the 
Housing Act 2004, the transfer of jurisdictions under the Mobile Homes Act 1983, in 2011 and new 
jurisdictions under the Housing and Planning Act 2016. 
2 The Right Hon, The Lord Thomas of Cwmgiedd, Lord Chief Justice of England and Wales: Building the best 
Court forum for Commercial Dispute Resolution (Wales Commercial Law Association, Cardiff, 21 October 2016) 



case to be tried.  As lawyers become more specialised, the concept of what is 

deep knowledge of the area of law and experience becomes ever narrower; 

that perception is imparted to the litigant.  There is undoubtedly greater 

pressure from litigants and lawyers for greater specialisation in any forum.  

The reasons are various – the case will go quicker before a forum where the 

decision maker knows the subject; it will therefore cost less.  It is felt that the 

more expert the decision maker is, the greater the chances they will get it 

right” 

………. 

“It seems now that there is a greater appetite for specialist determination. For 

complex claims it is imperative that a judge understands the increasingly 

specialised law and in dealing with sophisticated expert evidence it must be 

beneficial if the Court or Tribunals includes a specialist in the discipline, not 

to give evidence but to effectively test it. For simple claims, it remains the 

case that a judge should understand the law (which will still be complex) but 

also that expertise is applied to provide proportional dispute resolution.” 

 

4. Additionally, there are tangible benefits for case management where a single forum is 

engaged. In the Tribunal we are aware that some litigants seek to delay proceedings or 

to imbue undue complexity in applications by making parallel applications to both the 

court and the Tribunal. As a result neither forum has full oversight of the case or its 

case management. 

 

5. If the Tribunal were to be given jurisdiction over the whole of the enfranchisement 

process it would also be able to consider a more effective regime of alternative 

dispute resolution. In particular it would be able to focus its judicial mediation service 

on enfranchisement cases and in some instances may be able to offer early neutral 

evaluation. 

 
6. We agree that an effective and efficient dispute resolution service would make it less 

likely that disputes will arise. We agree that this would also reduce the complexity of 

the resolution of those disputes that do take place. 

 



7. Chapter 12 recognises that currently there are different appeal regimes for the court 

and for the tribunal. This in itself engenders delay and uncertainty. If the First-tier 

Tribunal were to deal with all disputes then all first appeals would go to the Upper 

Tribunal (Lands) Chamber. This would provide similar benefits in terms of 

consistency and efficiency. Moreover, in the new regime proposed generally, it will 

be beneficial for all cases on appeal to be dealt with by a single expert appeals forum 

in order to build judicial precedent for the numerous novel concepts that will be 

introduced. 

 
8. In October 2018, I provided a further report to the Civil Justice Council on the pilot 

deployment project.3 In that report, I reflect on the progress of the pilot. At the time of 

writing we had concluded about 300 cases where judges sat concurrently in the court 

and tribunal jurisdictions. I concluded that the pilot had been successful and 

recommended that:  

 
“…CPR rule 26 should be amended to include a new case management track, possibly 

known as the “court and tribunal” track.” Cases on the proposed track would be sent 

by the county court to be administered by the tribunal staff. For that purpose I 

recommend that each of the regional Tribunal offices should be designated as county 

court offices. Judges would sit concurrently as judges of the court and judges of the 

tribunal. Provision will be made for the applicability of rules regimes, for costs and 

for appeals.” 

 
9. The recommendations were accepted and in conjunction with MoJ and HMCTS work 

is underway to set up a project board to put them into effect. However, in my view 

this is a partial solution. Uncertainty about procedure will not be eradicated. The 

opportunities for “forum shopping” will remain and achieving proper judicial 

consistency will still be a difficult challenge. Our preference is to support the 

recommendation that all aspects of dispute resolution be dealt with by the Tribunal. 

 

10. Chapter 12 also makes reference to the MHCLG consideration of the case for a 

specialist Housing Court. A call for evidence on this topic was issued in November 

                                                           
3 https://www.judiciary.uk/wp-content/uploads/2018/11/property-chamber-deployment-project-report-
oct2018.pdf   



20184. Responses are invited by 22nd January 2019. If ultimately, a Housing Court 

were to be established then enfranchisement disputes may well form part of its 

jurisdiction. However, this is very much for the future and in any event would achieve 

the stated objective of having all disputes in this area of the law decided in one forum. 

 

Consultation Question 95 

11. It is proposed that in some cases an alternative procedure to a full Tribunal hearing 

will be appropriate. The suggestion is that in suitable cases, the Tribunal should have 

the power to direct valuation-only disputes to be determined by a single valuation 

expert who would be a valuation member of the Tribunal. 

 

12. We support this proposal. Even under the current arrangements and procedural rules, 

it is possible for disputes to be resolved by a valuer chairman sitting alone.5 At 

present, this is most likely to occur in low value or missing landlord cases where no 

hearing has been convened and are being considered on the basis of documents only. 

From a procedural point of view this could be dealt with in case management 

directions. If a case ultimately requires a hearing then further directions for its 

disposal could be given. We would suggest that cases falling into an appropriate 

category could be allocated to this track for determination on the basis of a Practice 

Direction rather than in legislation. This would provide flexibility in categorisation. 

 
13. In most enfranchisement cases some valuation evidence is provided, although it can 

be of variable quality and in some cases may be rejected.6 If the proposal here is that 

the valuer chairman should carry out the valuation without evidence from the parties7 

(albeit in accordance with the revised regime) then I consider that this will have to be 

made clear (possibly in enabling legislation). 

 

                                                           
4 https://assets.publishing.service.gov.uk/.../Considering_the_case_for_a_housing_court 
5 In the Tribunal there are two categories of valuer: chairmen and members. Chairmen are appointed following 
a Judicial Appointments Commission competition for that purpose and have the same status as Tribunal 
judges. The Composition of Tribunals statement for the Property Chamber gives judges and valuer chairmen 
the power to decide cases when sitting alone. 
6 In Red Kite Community Housing Ltd v Jennifer Robertson [2014] UKUT 0134 (LC) the Upper Tribunal 
considered the treatment of expert evidence in the Tribunal context. 
7 Which routinely happens in rents cases. 



Chapter 13: Costs 

Consultation Question 102 

14. We agree that in the premise set out in paragraph 13.99, a landlord should have the 

right to apply to the Tribunal for an order prohibiting the service of a Claim Notice 

without its permission. 

Consultation Question 103 

15. We agree that the existing limited powers of the Tribunal to order one party to pay the 

litigation costs of another party in an enfranchisement claim should apply to all 

disputes and issues that it is to decide. 

 

16. So far as the exceptions are concerned we would be reluctant to see the no-costs 

principle undermined. A possible approach might be modelled on sections 88 and 89 

of the Commonhold and Leasehold Reform Act 2002. These sections make provision 

for costs to be paid in specified circumstances but these are statutory costs rather than 

costs at large in the litigation. Cost shifting is not engaged.       

 

General Comments  

Consultation Question 85 

17. We note the proposals for prescribed periods. For the avoidance of doubt we would 

suggest that the Tribunal be given a discretion to extend the periods where it is just 

and convenient to do so. 

Other 

18. We support the proposal that all disputes should be resolved by the Tribunal (11.124) 

and welcome the acknowledgement that the Tribunal should be also be given a 

residual discretion to determine any other issue arising in relation to an 

enfranchisement claim (footnote 1060). We note that examples of some parts of the 

jurisdiction are included in the consultation, for example: dealing with mandatory 

leasebacks (6.24); permitting freeholder dispositions (6.89-91); permitting freehold 

acquisition where this would not otherwise be possible (8.106-8.109. 

 



19. Finally we consider that enfranchisement generally could from alternative dispute 

resolution. For example non-binding provisional opinions on the entitlement to 

exercise enfranchisement rights or early-neutral evaluation of the likely cost of 

exercising rights and other terms of acquisition. 

 

 

 First-tier Tribunal (Property Chamber) 

January 2019 



From:   
Sent: 04 January 2019 14:28 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: consultation on enfranchisement rights 
 

Submission in relation to Consultation question 66:  

 

 Cohousing Company Ltd is a company which is looking to buy land 

on which to build a cohousing community. We intend for the company to 

purchase homes for rent and for leasehold sale (approx 20 units in all). We intend 

for the units to remain "affordable" for the long term, ie through changes of 

tenant and leaseholder as people move on. For leaseholders to be able to become 

freeholders would fundamentally alter our intention of remaining affordable. 

Our views are below, using some of the wording suggested by the UK Cohousing 

Network: 
 
 

Yes, we believe there should be a new exemption from enfranchisement rights 

for community land trusts and other forms of community-led housing, such as 

Five Rivers. 
 
 

1) The housing models to which the exemption should apply: 

 

Community-led housing is a flexible concept and can be hard to define. We are 

aware that the National CLT Network and the UK Cohousing Network have put 

a lot of work into trying to define community-led housing and we would urge the 

Law Commission to consult with those bodies, if they have not already done so. 

 

 are good contacts). 

 

We think whatever definition is used should be consistent with the exemption 

that has been proposed (assuming that an exemption is adopted) in the recent 

consultation on a ban on new leaseholds (see paragraph 2.28 of the government's 

consultation paper).  

 

However, if that is not possible we would suggest that any definition of 

community-led housing should be based on the principles of the group being not 

for material private profit (if it were entirely not for profit, it could prevent the 



 

generation of any income to cover expenses!) and being established for the 

benefit of a community.  
This is in keeping with the   vision. 

 

 

2) The enfranchisement rights which should fall within the 

exemption: 

 

The right of a tenant to acquire the freehold of their lease. 
 
With best wishes 
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Leasehold Enfranchisement Team 
Law Commission 
1st Floor 
Tower 52 Queen Anne’s Gate 
London 
SW1H 9AG 
 

16th November 2018 
Dear Sirs 
 
Leasehold home ownership: buying your freehold or extending your lease 
Consultation paper 
 
This response to your consultation is on behalf of The Federation of Private Residents’ 
Associations (FPRA), which as far as we know, is the only national body that represents 
the voice of leaseholders in England and Wales. 
 
We have around 500 member associations representing tens of thousands of individual 
leaseholders.  We have drafted this response on the basis of our regular daily contact 
with our members who inform us of the problems they encounter in the leasehold sector. 
This was the subject of discussion at our AGM attended by Prof. N Hopkins & Dr. N. 
Roberts and detailed discussions between our members. 
 
We have a committee of both leasehold representatives and experts from throughout the 
sector that have also helped with the preparation of this response.    
 
About half of our member Associations are leaseholder-owned companies which own the 
freehold of and manage their blocks. For those blocks where the freeholder is separate 
from and independent of the leaseholders of the individual flats, an enfranchisement 
would seem to be an essential step. 
 
The Overall impression from our members is: - 
 

1. We need clear, simple & easy to understand change – to much complexity already 
exists and for essential changes to be effective & fair, the proposals need to be 
easy to understand and easy to apply. 

2. The legislation needs to wipe away numerous separate & superimposed acts, to 
give a single well draw up place for all rights. 

3. The Government needs to tell all Leaseholders of the new changes wen finalised, 
and this needs to be part of basic process of purchasing a home in the first place, 
so that buying the freehold/extending the Lease is the norm. 
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4. We have concerns that with the “mass” of consultations from different bodies & 
organisations, that whilst change is desperately needed, we could end up with a 
mess of uncoordinated and possibly conflicting legislation.  

5. We have a general concern, that most legislation is designed for a separate & 
independent Freeholder/Leaseholder situation, whilst in reality the Leaseholders 
have often acquired there Freehold and there is a more cooperative situation 
which is hindered by legislation and rules not helped by them. 

 
Our membership has also commented as follows:- 
 
COMMENT ONE:  
 
The law of England and Wales should be updated to abolish leasehold.  
 
Legislation passed by the Scottish parliament, including the Abolition of Feudal Tenure 
(Scotland) Act 2000, and the Tenements (Scotland) Act 2004, effectively brought 
leasehold to an end in Scotland. More recently, the Long Leases (Scotland) Act 2012 
automatically converted remaining long leases to outright ownership. 
 
The law for England and Wales should be brought up to date on the same or similar 
lines. 
 
The current ‘leasehold’ situation is antiquated and bears no relation to current situation 
that people are buying their own homes when they buy ‘leasehold’ but are in thrall for 
years, decades and generations to a separate landowner to whom they must pay 
thousands of pounds, and who have decision-making rights over their homes. There is 
no reasonable argument for this to continue in modern times. 
 
The law commission identified the key areas of ‘wasting asset’ and ‘lack of autonomy’ 
which clearly show the unreasonableness of the leasehold set up.  
 
The “wasting asset” point is significant as it is wholly unreasonable. Two flats – one 
freehold and one leasehold - can be sold for similar amounts and the leasehold flat 
requires tens of thousands of pounds of extra payment over years to keep the lease. For 
example, a leaseholder in Oakfield Court ‘bought’ their flat many years ago, has paid 
thousands of pounds in service charges, major works including getting the road 
tarmacked and street lights installed, and still had to pay £80,000 recently to extend the 
lease. The whole “wasting asset” scenario must be addressed for home owners. 
 
The lack of autonomy point is significant and the law should be changed to give 
leaseholder more rights about what happens to the buildings they live in and the gardens 
they use, in any event and particularly because leaseholders pay service charges and 
costs of works. At the moment we work on ‘good will’ with the landlord about 
maintenance etc. But it requires a significant amount of residents’ association work that 
costs money in terms of time and inappropriate maintenance works are still carried out 
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and have to be challenged. In areas such as development of the gardens etc, we have 
had to go to law to stop unreasonable development. 
  
It has already been established in the United Kingdom that leasehold is unreasonable. 
 
Any change in the enfranchisement law must either abolish leasehold or reflect the 
ultimate aim of abolition of leasehold. 
 
COMMENT TWO: 
 
At the moment the law requires 66% of flats in any one building to be owned by 
leaseholders before they can get enfranchisement. 
  
Any change in the law needs to address this situation so that any leaseholder can get 
enfranchisement.  
 
This comes down to the basics of rights to own property, and home ownership. If some 
flats in a block of flats are owned by individuals, and others are retained by a single 
company or organisation and rented out, the individual owners should NOT be penalised 
in terms of asset value and decision-making on what happens to the building, no matter 
the ratio between individual owned flats and company owned flats.  
 
If the 66% rule is not changed (or leasehold abolished completely) leaseholders who 
own a flat in a block that is less than 66% owned by leaseholders may find that any 
change in the law to the rightful benefit of current leaseholders would not apply to them. 
And that is not reasonable. 
 
We have only answered the questions where we felt our answers would help the process 
and we would welcome the opportunity or working further with yourselves to develop 
these proposals and look forward to hearing further from you. 
 
Yours faithfully 
 
 
 
 

 
on behalf of FPRA 



 

  

 
FPRA REPLIES TO GENERAL QUESTIONS ON LEASEHOLD HOME OWNERSHIP: 
buying your freehold or extending your lease 
 
Consultation Question 1. 3.42 We invite the views of consultees as to whether a 
reformed enfranchisement regime should treat particular issues differently in England 
and in Wales. Consultees are welcome to share their views on this point here, or in 
response to questions which we ask later on particular issues.  
  
We agree England & Wales should be treated the same. 
  
Consultation Question 2. 4.40 We provisionally propose that leaseholders of both 
houses and flats should be entitled, as often as they so wish (and on payment of a 
premium), to obtain a new, extended lease at a nominal ground rent. Do consultees 
agree?  
4.41 We invite the views of consultees as to:  
(1) the appropriate length of such a lease extension; and   
(2) the points at which the landlord should be entitled to terminate the lease (paying 
appropriate compensation to the leaseholder) for the purposes of redevelopment.  
 
 
(1) - We believe the length of lease should be much longer than the 90 years, 

beyond remaining term, provided for under current legislation, and would 
suggest a length which brings the remaining term up to 999 years would be 
more appropriate. 

(2) - (Not sure of the current criteria and whether it’s underpinned by legislation) 
 
  
Consultation Question 3. 4.46 We invite the views of consultees as to whether the 
right to a lease extension should in all cases be a right to an extended term at a nominal 
ground rent, or whether leaseholders should also have the choice:  
(1) only to extend the lease (without changing the ground rent); or   
(2) only to extinguish the ground rent (without extending the lease). 
 
 
We believe that all lease extensions should also include the requirement for nominal 
ground rent. However there are many leases with lengthy terms but which can 
include ground rents with inflationary calculations such that they increase 
significantly over a relatively short period. We believe, in these circumstances, that 
leaseholders should have the right to extinguish their ground rent even though they 
might not be seeking a lease extension.  
 
Where the freehold is owned by a Leaseholder owned Company, the ground rent 

maybe the only source of income from which the company’s own administrative 

expenses (such the cost of arranging meetings, preparation and circulation of 

accounts and preparation and submission of annual returns to Companies House) 

can be met.   Service Charges charged to leaseholders are limited to being used  to 

meet costs relating directly to the property and cannot be applied in meeting the 

administrative expenses of the company.  



 

  

Consultation Question 4. 4.52 We provisionally propose that:  

(1) a leaseholder claiming a lease extension should be entitled to a lease extension of the 
whole of the premises let under his or her existing lease, whether or not the entirety of 
the premises falls within the curtilage of the building;  
(2) landlords should be able to propose that other land be included within a lease 
extension, and that there should be no time limit within which that proposal can be 
made; and  
(3) there should be no power for landlords to argue that parts of the premises let under 
a leaseholder’s existing lease should be excluded from a lease extension.  
Do consultees agree?  
 
 
Consultation Question 5. 4.54 We provisionally propose that a lease extension should 
automatically:  
(1) be subject to any mortgage that is secured over the existing lease, and  
(2) bind the landlord’s mortgagee.  
Do consultees agree?  
  
Although we believe that both factors would be desirable, we equally recognise that 
every mortgagor will have their own criteria for assessing clients’ risk factors if 
granting additional funds to support a lease extension. 
 
Consultation Question 6. 4.91 We provisionally propose that (except in the case of 
Aggio-style leases and cases where the common parts of a building are owned and 
managed by a third party) the terms of a lease extension (other than the length of the 
term and the ground rent) should be identical to the terms of the existing lease, save 
where either party has elected to include terms drawn from a prescribed list of non-
contentious modernisations. Do consultees agree?  
4.92 We invite the views of consultees as to the terms that should be included within 
such a prescribed list.   
4.93 Do consultees consider that it would be appropriate to adopt a standard or model 
lease for Aggio-style leases? Alternatively, would it be appropriate to use a standard or 
model lease as a starting point in such cases?  
 
 
In order to avoid unwelcome and unannounced terms being introduced into a lease 
extension, we believe that (other than length of terms and ground rent) the terms should 
be identical, other than in respect of non-contentious modernisations dawn from a 
prescribed list. We propose that a requirement to insure the fabric of the demised 
premises by incorporating it in a block policy, rather than an individual policy as is 
sometimes the case, should be included in the prescribed list. 
 
We do not agree that the terms of new leases or lease extensions granted to a 

leaseholder owned company should be restricted as suggested.    One of the 

motives for the acquisition of the freehold by the leaseholder may have been to 

replace the unsatisfactory terms of an existing lease. 

A limitation on the provisions of a new or extended lease could be particularly 

inconvenient where the leaseholders of a large block or estate have acquired the 

freehold before the new legislation comes into force, but inevitably it takes time – 



 

  

probably years- to bring in the leaseholders who did not participate at the start.   A 

new form of lease will have been adopted, and signed up to by the original 

participators.   The leaseholder owned company already has to manage two forms 

of lease, namely the old freeholders form held by the hopefully decreasing  number 

of non-participators, and their new form  held by the original participators and 

subsequent joiners.    Management can only be made harder if there is now a third 

“prescribed form” type of lease to be managed as well. 

An officially approved list of “Non-Contentious Modernisations” will be helpful to 

leaseholders considering an enfranchisement.   However, that such provisions 

should be prescribed, and never departed from would imply that the drafters had 

considered and provided for all possible circumstances.    At the least, it is 

suggested that if there is to be such a prescribed list it should be able to be 

departed from with the consent of the Tribunal, which should be encouraged to 

presume that consent should be granted in the case of a lease granted by a 

leaseholder-owned company unless good reasons for the contrary are shown. 

 
Consultation Question 7. 4.98 Do consultees consider that the ability of parties to 
enter into a lease extension outside the 1967 and 1993 Acts creates significant problems 
in practice?   

5.99 What steps, if any, do consultees consider could be taken to control or limit 
the use or impact of parties entering into a lease extension outside of a new 
statutory enfranchisement regime?  

 
Although there are exceptions and although poor examples can be found, the 
experience of those of our membership who have sought negotiated settlements 
have, so far as we are aware, been positive, albeit they are likely to have been 
relatively small self-managed blocks . The negotiated route has probably resulted in 
a reasonable premium and avoided the need to adhere to tight timescales required 
by the statutory route.  
 
We do not agree lease extensions granted by leaseholder-owned companies, whose 

directors are themselves leaseholders and who will therefore be bound by the same 

leases, should be prevented from being entered into outside the 1993 Act 

 
Consultation Question 8. 4.101 We invite consultees to tell us about their experiences 
in practice of the statutory provisions under the 1967 and 1993 Acts which enable a 
landlord and leaseholder, with court approval, to enter into a lease extension under 
which the leaseholder is precluded from exercising further enfranchisement rights in the 
future.  
4.102 Do consultees consider that similar provision should be made under any new 
enfranchisement regime?  
 
Consultation Question 9. 4.103 To what extent would our proposed uniform right to a 
lease extension at a nominal ground rent, for both houses and flats, increase the 
likelihood of leaseholders seeking lease extensions under (future) enfranchisement 
legislation? 
 



 

  

Consultation Question 10. 4.104 We welcome evidence as to whether, and if so, how, 
an increase in the length of a statutory lease extension would affect:  
(1) the leasehold market; and  
(2) the mortgageability of leases. 
 
On the basis that leases are generally recognised as becoming less attractive and 
progressively less marketable after 80 years and on the basis that many leases are still 
granted at 99 and 125 years, it’s not difficult to see that there is a limited window in 
which such leases might be deemed to be ‘attractive’ to both purchasers and lenders. A 
much longer initial term (of, say, 999 years) would negate any such concerns.      
 
Consultation Question 11. 4.105 We have asked whether leaseholders should have 
the option of:  
(1) extending their leases without changing the ground rent; or  
(2) extinguishing their ground rent without extending the term of the lease.  
We welcome evidence as to the likely uptake of these options by leaseholders. 
 
Consultation Question 12. 4.106 To what extent does the current ability of parties 
negotiating a lease extension to include such terms as they may agree in the lease 
extension:  
(1) increase the duration and cost of the enfranchisement process;  
(2) increase the potential for disputes; and  
(3) lead to the imposition of onerous or undesirable terms upon leaseholders under the 
lease extension, resulting in additional future costs to leaseholders?  
4.107 To what extent would restricting parties’ ability to introduce new terms into a lease 
extension to terms which are drawn from a prescribed list:  
(1) reduce the time and cost involved in acquiring a lease extension;  
(2) reduce the potential for disputes; and  
(3) reduce future costs to leaseholders arising from the terms of the lease extension?  
4.108 Would this reform lead to a higher proportion of leaseholders seeking to exercise 
their right to a lease extension? 
 
Consultation Question 13. 5.30 We provisionally propose that, where an individual 
freehold acquisition claim is made:  
(1) the leaseholder should be entitled to a transfer of:  
(a) the whole of the building in which his or her residential unit is situated, even if parts 
of that building are not included within his or her existing lease; and   
(b) the whole of his or her premises let under the existing lease, whether or not the 
entirety of those premises falls within the curtilage of the building; and  
(2) there should be no statutory deadline or time limit for landlords to propose that other 
land originally let to the leaseholder, but now assigned to another, should also be 
included in the transfer, or that parts of the premises that are above or below other 
premises in which he has an interest should be excluded from the transfer.  
Do consultees agree? 
 
Consultation Question 14. 5.34 We provisionally propose that, where an individual 
freehold acquisition claim is made:  
(1) any mortgage secured against the freehold title should automatically be discharged 
upon execution of the transfer; but  
(2) the leaseholder should be under a duty to pay:  



 

  

(a) the whole of the price; or  
(b) (if less) the sum outstanding under the mortgage;  
to the mortgagee or, alternatively, into court; and  
(3) any sums due from the leaseholder to the landlord should be reduced by any sums 
paid under (2) above.  
Do consultees agree?  
5.35 We also provisionally propose that where an individual freehold acquisition claim is 
made – save in the case of estate rentcharges imposed to secure positive covenants – a 
landlord should be under a duty to use his or her best endeavours to redeem any 
rentcharge.   
Do consultees agree? 
 
Consultation Question 15. 5.48 We invite the views of consultees as to whether a 
leaseholder making an individual freehold acquisition claim should acquire the freehold 
subject to the rights and obligations on which the freehold is currently held, or on terms 
reflecting the rights and obligations contained in the existing lease.  
5.49 We provisionally propose that, on an individual freehold acquisition claim, additional 
terms may only be added to the transfer where the leaseholder elects to include a term 
drawn from a prescribed list of terms.  
Do consultees agree?  
5.50 We invite the views of consultees as to the types of additional terms that should be 
included within such a prescribed list. 
 
Consultation Question 16. 5.56 We invite the views of consultees as to whether, 
where a leaseholder’s existing lease contains rights and obligations in respect of land 
that is to be retained by the landlord, the leaseholder should (where there is no current 
estate management scheme in place) acquire the freehold subject to terms in respect of 
the retained land that:  
(1) reflect the rights and obligations set out in the leaseholder’s existing lease; or  
(2) appear within a prescribed list of appropriate covenants.  
5.57 We invite the view of consultees as to the types of terms that should be included 
within such a prescribed list.  
 
Consultation Question 17. 5.62 We provisionally propose that any obligation owed to 
a landlord of an estate by a leaseholder who has acquired the freehold of their premises 
should be enforceable whether or not the landlord has retained land that benefits from 
that obligation.   
Do consultees agree?  
5.63 We invite the views of consultees as to whether unpaid sums due from a 
leaseholder who has acquired the freehold of their premises to a landlord of an estate 
should be capable of being charged against the freehold and enforced by the landlord as 
if he or she were a mortgagee of the property.  
 
Consultation Question 18. 5.66 We provisionally propose that where a leaseholder’s 
existing lease does not contain rights and obligations in respect of land that is to be 
retained by the landlord, the leaseholder should (where there is no current estate 
management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that appear within a prescribed list of appropriate covenants.  
Do consultees agree?  



 

  

5.67 We invite the views of consultees as to the types of terms that should be included 
within any prescribed list. 
 
Consultation Question 19. 5.70 Do consultees believe that the ability of parties to 
enter into a transfer of the freehold of a house outside the 1967 Act creates significant 
problems in practice?   
5.71 What steps, if any, do consultees believe could be taken to control or limit the use 
or impact of parties entering into a freehold transfer to an individual leaseholder outside 
of a new statutory enfranchisement regime?  
 
Consultation Question 20. 5.72 To what extent does the current ability of parties 
negotiating the terms of a claim to acquire the freehold of a house to agree the terms of 
the freehold transfer without restriction:  
(1) increase the duration and cost of the enfranchisement process;  
(2) increase the potential for disputes; and  
(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in 
additional future costs to former leaseholders?  
5.73 To what extent would limitations on the ability of parties to include new rights and 
obligations in a freehold transfer to an individual leaseholder:  
(1) reduce the time and cost involved in acquiring the freehold individually;  
(2) reduce the potential for disputes; and  
(3) reduce future costs to former leaseholders arising from the terms of the freehold 
transfer?  
5.74 Would this reform result in a higher proportion of leaseholders seeking to exercise 
their right of individual freehold acquisition?  
 
Consultation Question 21. 6.67 We provisionally propose:  
(1) a general requirement that a collective freehold acquisition claim must be carried out 
by a nominee purchaser which is a company; and  
(2) an exception to the above requirement where:  
(a) the premises to be acquired contain four residential units or fewer;  
(b) all residential units are held on long leases;  
(c) the leaseholders of all residential units are participating in the claim; and  
(d) all those leaseholders agree.  
Do consultees agree?  
6.68 Do consultees consider that some of the requirements of company law are 
inappropriate or onerous for a nominee purchaser company and should be relaxed? If so, 
please tell us which.  
 
The exception terms proposed for blocks containing 4 residential units or fewer 
appear to be proportionate. The revised requirements relating to small companies 
introduced under the Companies Act 2006 have removed most, if not all, of the 
more onerous obligations should freehold companies elect to take advantage of 
them.  
 
We agree with the proposals that a collective freehold acquisition claim must be 

carried out by a nominee purchaser which is a company and that the company 

should be a company limited by guarantee, subject to the exception for very small 

cases in 17.37(2).   The Company Limited by Guarantee is the appropriate vehicle 



 

  

for governance on the basis of “one member one vote , and limited liability provides 

the individual leaseholder with an essential protection. 

We do not consider that Company Law legislation contains provisions which are 

necessarily onerous or inappropriate, but of course it is important that the Articles 

of Association are carefully drafted and standard forms suitably adapted.   

 There is however one area, of procedure rather than law, which can cause 

problems, and that is the need to file annual returns.   The consequence of failing 

to do this will be that the company will be struck off and may have to be restored to 

the register at considerable expense.    In the case of the larger blocks, professional 

advisers will doubtless ensure that this does not happen, and flats may be bought 

and sold fairly regularly so that buyers solicitors check the registration and warn of 

any problem.   In the case of a smaller block, it may well be that one leaseholder 

effectively administers the company and keeps the records, with his or her flat 

being designated as the registered office.  If he or she moves away or dies other 

leaseholders will no doubt then take over most of the day to day administrative 

functions, such as collecting service charges, arranging contracts, operating the 

bank account and keeping accounts for the members.   All these activities can carry 

on as before, even after the company has been struck off and supposedly ceased to 

exist because nobody will have any reason to check the registration, until a flat is 

sold and this may not be for years.     Companies House will of course write to the 

Company’s Registered Office before the striking off but the new occupant of the flat 

will not know understand what these communications are about and probably put 

them back into the postal system marked “Not Known”.        What could perhaps 

mitigate this problem is Companies House writing to all the directors, whose details 

they have, at their home addresses before the Company is struck off. 

 
Consultation Question 22. 6.79 We provisionally propose that the nominee purchaser 
company used for a collective freehold acquisition claim must be a company limited by 
guarantee.   
Do consultees agree?  
 
See our answer to 21 above 
 
Consultation Question 23. 6.86 We provisionally propose that the articles of 
association of any nominee purchaser company exercising the right of collective freehold 
acquisition must contain certain prescribed articles. We also propose that those 
prescribed articles may only be departed from where:  
(1) all the residential units within the premises are held on long leases; and   
(2) the leaseholders of all residential units are members of the nominee purchaser 
company.  
Do consultees agree?  
6.87 We invite the views of consultees as to:  
(1) the matters in respect of which it would be desirable for articles to be prescribed; and  
(2) any matters in respect of which it would be desirable to require provision in the 
articles of association, albeit with some freedom as to that provision. 
 
 



 

  

We agree the proposal in 17.40 above in principle, since the matters described in 

paragraph 6.83 should be contained in any well-drawn articles of association.    This 

is however this is subject to points which may arise when the details of the 

legislation are published.   A particular issue may arise in the case of larger blocks, 

or estates where it may not be practicable to secure membership of all units before 

the enfranchisement takes place.   The requirement might be better expressed in 

terms of leaseholders of residential units being or being able to become members of 

the company. 

Paragraph 6.83 of the consultation suggests a number of matters that should be 

dealt with in the Articles of Association.   Most of these should be dealt with as a 

matter of course, often by reference to the model articles in the Companies Act.  It 

is suggested that particular attention should be paid to the appointment etc. of 

directors, particular as to: 

(a) Who should be eligible to be appointed? Should all the directors be members 

of the company, or may there be merit in being able to appoint a non-

member with particular knowledge or experience (for example, if a large 

number of the leaseholders are investors, who live at a distance it might be 

helpful to have a letting agent on the Board to explain their particular 

concerns) 

 

(b) Should the directors be paid and if so how will their fees be fixed and by 

whom ?  Even if managing agents are appointed by the company a heavy 

burden can fall on the directors of the company . 

 

Paragraph 6.84 of the Consultation states 

“6.84 We also think that it may be necessary for prescribed articles to lay down a 

suitable mechanism by which the total premium payable on the collective freehold 

acquisition can be attributed to each of the units within the acquired premises (even 

though, in many cases, it will not actually be funded according to this division). 

Depending on the valuation methodology that is adopted by Government following 

our review, this may be needed to ensure that leaseholders participating in the 

collective freehold acquisition claim do not attribute an unfair proportion of the total 

premium payable to nonparticipants’ units, with the intention of making it more 

expensive than it might otherwise have been for non-participants to join in later. “ 

It is not clear why this is required if the freehold is acquired by a Company Limited 

by Guarantee, unless it is envisaged that the company will hold the freehold as a 

nominee for the leaseholders.   Once the freehold has been acquired the question 

would presumably only be relevant if the company was wound up and a surplus was 

to be distributed to members.  In any case it would surely be the policy of the 

leaseholder members of the company that value should as far as possible reside in 

their leases, e.g. through lease extensions, rather than be retained in the freehold 

the freehold. 

Paragraph 6.85 discusses a number of matters which should be dealt with in the 

Articles.   It is suggested that the terms on which a member’s lease may be 



 

  

extended or varied is best left to the directors, who will be subject to general 

statutory law, their duty to act fairly and in the interests of the members of the 

company, the existing provisions of the leases which will commonly require other 

leases to be granted on the same terms 

Consultation Question 24. 6.91 We provisionally propose that a nominee purchaser 
company, having carried out a collective freehold acquisition, be restricted from 
disposing of the premises acquired, save where:  
(1) all the residential units within the premises are held on long leases;  
(2) the leaseholders of all residential units are members of the nominee purchaser 
company; and  
(3) all members of the company agree with the proposed disposition;  
OR  
(4) the Tribunal makes an order permitting the proposed disposition.   
Do consultees agree?  
6.92 We invite the views of consultees as to the grounds on which the Tribunal should be 
empowered to permit a disposition of the premises acquired collectively by a nominee 
purchaser company.  
 
We agree with this proposal. The terms of the question do however imply that the 

restriction would only apply where all the leaseholders have become members of 

the freehold company so that the directors will continue to have a free hand to 

make disposals so long as there just one or two who have chosen not to participate. 

Apart from the circumstances mentioned in the Consultation, The Tribunal might be 

asked to consent to a transfer where there are, 100 flats in the block, and over 90 

of the leaseholders have agreed to the transfer none have objected but a small 

number have not replied at all to the proposal.    

 
Consultation Question 25. 6.96 We provisionally propose that the right of collective 
freehold acquisition should extend to the acquisition of the freehold of an entire estate 
consisting of multiple buildings.   
Do consultees agree?  
 
We agree that the right of collective freehold acquisition should extend to the 

acquisition of the freehold of an entire estate consisting of multiple buildings, as 

proposed in paragraphs 6.95 and 6.96 

6.97 We invite the views of consultees as to how such a right might operate. Do 
consultees consider that there are any problems with the approach we have suggested at 
paragraph 6.95, or any other issues for which we would need to provide?   
 
In general, the issues which will arise are likely to be those which arise when a 

single block is enfranchised though possibly on a larger scale, and the present 

provisions, or those of the new scheme will work, or not as they already do.   

Where there may be a difference is if the estate contains a number of separate 

blocks, each of which could enfranchise separately if the leaseholders wished.     

The issues raised would be the same which could arise at present if a single block 

out of several managed as a single estate with a single service charge fund chose to 



 

  

enfranchise under the present legislation.    We do not know if the Tribunal has 

ever had to consider this situation.  Clearly, there could be very complex questions 

in the attribution of the existing service charge fund for the estate as whole, and 

amending every single lease of every single flat to take account of the change in the 

contributors to what will thereafter be two separate funds. 

 
 
Consultation Question 26. 6.103 We provisionally propose that a nominee purchaser 
carrying out a collective freehold acquisition should acquire:  
(1) the freehold to the building or buildings in which the flats are situated, including any 
common parts; and  
(2) any other land let with the flats within the building.  
Do consultees agree?  
6.104 We provisionally propose that a nominee purchaser carrying out a collective 
freehold acquisition should be entitled to acquire the freehold of other land over which 
the leaseholders exercise rights in common, provided that the right is shared only with 
other occupiers within the building(s) being acquired.   
Do consultees agree? 
 
Consultation Question 27. 6.107 We provisionally propose that, on a collective 
freehold acquisition:  
(1) any mortgage secured against the freehold title should automatically be discharged 
upon execution of the transfer; but   
(2) the nominee purchaser should be under a duty to pay:  
(a) the whole of the price, or  
(b) (if less) the sum outstanding under the mortgage,   
to the mortgagee or, alternatively, into court; and  
(3) any sums due from the nominee purchaser to the landlord should be reduced by any 
sums paid under (2) above.  
Do consultees agree?  
6.108 We also provisionally propose that on a collective freehold acquisition – save in the 
case of estate rentcharges imposed to secure positive covenants – a landlord should be 
under a duty to use his or her best endeavours to redeem any rentcharge.   
Do consultees agree?  
 
Consultation Question 28. 6.117 We provisionally propose that, where a nominee 
purchaser making a collective freehold acquisition claim is to acquire the whole of the 
landlord’s freehold interest, any rights and obligations that are not ordinarily discharged 
upon payment of the purchase price should be continued automatically.   
Do consultees agree? What do consultees consider would be the best statutory means by 
which this could be achieved?  
6.118 We provisionally propose that, where a nominee purchaser making a collective 
freehold acquisition claim is to acquire the whole of the landlord’s freehold interest, the 
parties should only be able to adopt additional covenants if those covenants are drawn 
from a list of prescribed covenants.   
Do consultees agree? Which covenants do consultees consider should be included within 
such a prescribed list?  
 



 

  

Consultation Question 29. 6.124 We invite the views of consultees as to whether, on 
a collective freehold acquisition claim where the leaseholders’ existing leases contain 
rights and obligations in respect of land that is to be retained by the landlord, the 
nominee purchaser should (where there is no current estate management scheme in 
place) acquire the freehold subject to terms in respect of the retained land that:  
(1) reflect the rights and obligations set out in the leaseholders’ existing leases; or  
(2) appear within a prescribed list of appropriate covenants.  
6.125 We invite the views of consultees as to the types of term that should be included 
within such a prescribed list.  
 
Consultation Question 30. 6.127 We provisionally propose that, on a collective 
freehold acquisition claim where the leaseholders’ existing leases do not contain rights 
and obligations in respect of land that is to be retained by the landlord, the nominee 
purchaser should (where there is no current estate management scheme in place) 
acquire the freehold subject to terms in respect of the retained land that appear within a 
prescribed list of appropriate covenants.   
Do consultees agree?  
6.128 We invite the views of consultees as to the types of terms that should be included 
within such a prescribed list.  
 
Consultation Question 31. 6.132 We provisionally propose to introduce a new power 
for leaseholders exercising the right of collective freehold acquisition to insist, if they so 
choose, that the freeholder take a leaseback or leasebacks of all parts of the premises 
(other than common parts) which are not let to participating leaseholders.   
Do consultees agree?  
 
We agree that leaseholders exercising the right of collective freehold acquisition to 

insist, if they so choose, that the freeholder take a leaseback or leasebacks of all 

parts of the premises (other than common parts) which are not let to participating 

leaseholders.   

Consultation Question 32. 6.138 We provisionally propose that, where premises have 
been the subject of a collective freehold acquisition claim, the leaseholders in those 
premises should be prohibited from making a further collective freehold acquisition claim 
in respect of the same premises for a set period.   
Do consultees agree?  
6.139 We provisionally propose that five years would be an appropriate duration for such 
a prohibition.   
Do consultees agree? 
 
We agree that where the freehold of premises have been acquired and are held by 

a company and the   leaseholders are, or are entitled to become members of that 

company, then those leaseholders should be prohibited from making a further 

claim, in order to prevent the “ping-pong” problem described in paragraph 6.59 of 

the consultation  

“6.59 Finally, we have been told of a practical problem which can arise where there 

are two competing “factions” of leaseholders within a building, who are both 

interested in having control of the building. It may be possible, in this scenario, for 

one such faction to exercise the right to collective enfranchisement and acquire the 



 

  

freehold of the premises, only for the other faction to immediately thereafter do the 

same and take the freehold interest from the first faction.323 In theory, this back-

and-forth transfer of the freehold interest in the premises between two groups of 

leaseholders could carry on indefinitely, with the result that it has been colloquially 

referred to as the “ping-pong” problem. Although the premium payable on 

successive collective enfranchisements is likely to decrease over time, each transfer 

will give rise to conveyancing costs, and it is clearly far from ideal to have the 

freehold – and therefore management – of the premises changing hands regularly 

in this way”. 

This possibility could be a serious distraction for the directors of the company who 

should be concentrating on the management of the block.   We are not certain that 

the problem can be overcome simply by a provision requiring that such applications 

be separated by a period of only 5 years.    

We suggest that, if there are factions within the leaseholders, the correct way to 

resolve them is through the corporate structure.  In particular, Company Law 

contains procedures for convening meetings, and taking votes on, particularly, the 

election or re-election of directors and means of preventing the abuse of these 

procedures.  A discontented faction should use these procedures to propose 

themselves as directors, and see how much support they have among the 

leaseholders as a whole.  We have suggested in the response to question 34 that if 

our proposed solution, below, to the problem of successive enfranchisement claims 

is adopted,  then the case for allowing a new right of participation in the company is 

reinforced  

If it is felt that there may be cases where claim for enfranchisement, 

notwithstanding that  the freehold is already owned by a leaseholder-owned 

company then it is suggested that the intending applicants should be required to 

obtain the consent of the Tribunal, which should be encouraged to investigate why 

the problems cannot be resolved within the existing company, obviating the need 

for the valuation and conveyancing and other expenses of a contentious  

enfranchisement claim. 

Consultation Question 33. 6.142 Do consultees believe that the ability of parties to 
enter into a transfer of the freehold of a block of flats outside the 1993 Act creates 
significant problems in practice?   
6.143 What steps, if any, do consultees believe could be taken to control or limit the use 
or impact of parties entering into a freehold transfer to a group of leaseholders outside 
of a new statutory enfranchisement regime? 
 
17.59   We do not believe that the ability of parties to enter into a transfer of the 

freehold of a block of flats outside the 1993 Act creates significant problems in 

practice provided that they have independent legal and other professional advice.   

A number of FPRA members are leaseholder-controlled companies which acquired 

their freeholds before 1993.   We do not believe that they have suffered particular 

problems as a result of not being protected by a statutory scheme. 

17.60 Based on the experience of those leaseholders who succeeded in 

enfranchising before 1993, it is not obvious that there are any steps that could 



 

  

usefully be to control or limit the use of enfranchisements of leaseholds outside a 

new statutory scheme.    We do not consider that transfers of freeholds to groups 

of leaseholders raise the same issues or possibility of abuse by freeholders as may 

arise in the case of lease extensions for 2 reasons.   First of all, there be no ongoing 

relationship between the freeholder and the leaseholders after the freehold is 

transferred, so the freeholder can have no interest beyond obtaining the best price.   

The freeholder will have no incentive to insert disadvantageous provisions in the 

conveyancing documents.     Secondly, a scheme of lease extensions will consist of 

a number of separate transactions between the freeholder and each individual 

leaseholder, over a period of time.   Individuals may feel under-resourced and alone 

when dealing with the   freeholder, and a nefarious freeholder may even exploit this 

by picking off the weakest members of the flock first.    By contrast, if the 

freeholder has to negotiate with a group of leaseholders, they can give each other 

moral support and perhaps share the cost of obtaining independent professional 

advice.      

Consultation Question 34. 6.157 We provisionally propose a new right to participate: 
the right for leaseholders who did not participate in a prior collective freehold acquisition 
claim, or who did not qualify for the right at the time of the prior claim, subsequently to 
purchase a share of the freehold interest held by those who did participate.   
Do consultees agree?  
6.158 Do consultees consider that the right to participate should be available only in 
respect of collective freehold acquisition claims completed in the future, or also in respect 
of collective enfranchisement claims that completed before commencement of the new 
regime?  
6.159 We have identified at paragraph 6.156 a number of issues which will need to be 
addressed in order for the right to participate to operate successfully. We invite 
consultees to share with us their views on how these issues might be resolved, and to 
tell us of any further difficulties they foresee with the operation of the proposed right.  
 
 
6.157 We agree that there should be a right for leaseholders who did not 

participate in a prior collective freehold acquisition claim, or who did not qualify for 

the right at the time of the prior claim, subsequently to purchase a share of the 

freehold interest held by those who did participate.   

6.158 We have explained in our response to question 32 that we consider that the 

right to participate should available in respect of collective enfranchisement claims 

that completed before commencement of the new regime in addition to collective 

freehold acquisition claims completed in the future provided that they are suitably 

protected from successive enfranchisement claims (the ”ping-pong problem).   We 

are not certain that the terms proposed in 6.165 would be appropriate . 

6.159 A collective purchase of the freehold by the leaseholders, even where the 

freeholder is willing to co-operate, requires a commitment of time and effort, on the 

part of what will usually be a small number of the leaseholders who will have to 

drive the process forward.   Quite apart from the time spent in negotiating with  the 

freeholder, and engaging professional advisers, there will be the time that has to be 

spent in persuading fellow leaseholders not only to support the project, but to pay 



 

  

money towards it,  particularly the substantial sums needed to pay for the freehold 

itself, as well as the professional fees and  very possibly an initial sum  of money for 

to be held in the company against contingencies.    

Even where the leaseholders as a whole favour the purchase of the freehold, the 

proponents will have to accept in many, if not most cases that the purchase will 

have to proceed without 100% of the leaseholders   contributing.     Necessarily 

those who do contribute will have to accept that they will individually have to 

contribute more than would have been the case if every eligible leaseholder had 

contributed.   As and when non- participators do join then the company will receive 

funds and be able to receive a repayment.  For this reason the contributions made 

by the original participators should usually be made wholly or partly by way of a 

loan to the company.  The whole of the sums paid by non- participators for 

membership will be permanent contributions to the capital of the company.   The 

lack of any may be an incentive to leaseholders to sign at the start. 

A very significant incentive to leaseholders to participate may be the offer of lease 

extensions free of a premium or for only a modest premium to the original 

participators, with non-participators having to accept more commercial terms or 

exercise their statutory rights thereafter.   It is understood that 999 year terms are 

now commonly offered by leaseholder controlled companies to their members, 

which is certainly longer than can currently be obtained from Tribunal proceedings 

Consultation Question 35. 6.160 We welcome evidence as to the costs and benefits 
of requiring leaseholders pursuing a collective freehold acquisition claim to:  
(1) use a company limited by guarantee as the nominee purchaser;   
(2) comply with the applicable rules of company law; and  
(3) use a set of partly-prescribed articles of association for the company limited by 
guarantee.  
  
Consultation Question 36. 6.161 To what extent does the current ability of parties 
negotiating the terms of a collective enfranchisement to agree the terms of the freehold 
transfer without restriction:  
(1) increase the duration and cost of the enfranchisement process;  
(2) increase the potential for disputes; and  
(3) lead to future difficulties (financial or otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer?  
6.162 To what extent would limitations on the ability of parties to include new rights and 
obligations in a freehold transfer to a nominee purchaser:  
(1) reduce the time and cost involved in acquiring the freehold collectively;  
(2) reduce the potential for disputes; and  
(3) reduce future difficulties (financial or otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer?  
6.163 Would this reform result in a higher proportion of leaseholders seeking to exercise 
the right of collective freehold acquisition? 
 
 
 
 
 



 

  

 
 
Consultation Question 37. 6.164 To what extent would our proposed new ability for 
leaseholders exercising the right of collective freehold acquisition to require the 
freeholder to take leasebacks of all parts of the premises (other than common parts) 
which are not let to participating leaseholders make collective freehold acquisition more 
affordable? Would this reform result in a higher proportion of leaseholders seeking to 
exercise the right of collective freehold acquisition?  
  
Consultation Question 38. 8.57 We provisionally propose to replace the language of 
“houses” and “flats” with the new concept of a “residential unit”.   
Do consultees agree?  
8.58 Do consultees think that our proposed definition of a “residential unit”, set out at 
paragraphs 8.37 to 8.56, will work successfully in practice?  
8.59 We provisionally propose to exclude business leases from enfranchisement rights. 
Do consultees agree? If so, do consultees agree that the best method of achieving this 
exclusion is by restricting enfranchisement rights to leases which permit residential use?  
 
Consultation Question 39. 8.67 We provisionally propose to maintain the requirement 
that, in general, a leaseholder must have a lease which exceeds 21 years in order to 
qualify for any enfranchisement rights.   
Do consultees agree? 
 
Consultation Question 40. 8.71 We provisionally propose maintaining the current 
legal position that separate, concurrent long leases between the same landlord and 
leaseholder may be treated as if they were a single long lease.   
Do consultees agree?  
8.72 We provisionally propose maintaining the current legal position that renewals or 
statutory continuations of long leases are also to be treated as long leases. Further, we 
propose adopting (across the board) the 1967 Act’s approach to consecutive long leases, 
in treating them as a single long lease.   
Do consultees agree?  
 
Consultation Question 41. 8.74 We provisionally propose that all qualifying criteria for 
enfranchisement rights based on financial limits (both the low rent test and rateable 
values) be removed.   
Do consultees agree?  
 
Consultation Question 42. 8.77 We provisionally propose that the requirement to own 
premises for two years before exercising enfranchisement rights in respect of those 
premises be abolished.   
Do consultees agree? 
 
Consultation Question 43. 8.95 We provisionally propose that the right of individual 
freehold acquisition should be available where:  
(1) a leaseholder has a long lease over premises which include at least one residential 
unit which is not sublet to another person on a long lease;  
(2) there are no units in the building save for the unit(s) let to the leaseholder under his 
or her long lease; and   
(3) the premises let to the leaseholder comprise either:  



 

  

(a) one unit; or  
(b) more than one unit, but:  
(i) none of those units are residential units that are sublet to another person under a 
long lease; and  
(ii) the floor space of any non-residential units does not exceed 25% of the floor space of 
all the units combined.   
Do consultees agree?   
 
Consultation Question 44. 8.104 We provisionally propose that the premises which 
may be the subject of a freehold acquisition claim (whether individual or collective) 
should be identified in line with the 1993 Act’s definitions of “self-contained building” and 
“self-contained part of a building”.   
Do consultees agree?   
8.105 We provisionally propose that, otherwise, the “building” in which a unit is 
contained can be defined simply as a built structure with a significant degree of 
permanence which can be said to change the physical character of the land.   
Do consultees agree?   
 
Consultation Question 45. 8.109 We invite consultees’ views on the desirability and 
workability of creating a discretion for the Tribunal to authorise, in limited circumstances, 
a freehold acquisition (whether individual or collective) where this would not otherwise 
be possible because the building or part of building concerned is not, or might not be, 
self-contained. 
 
Consultation Question 46. 8.119 We provisionally propose that it is appropriate to 
apply a maximum percentage limit on non-residential use to individual freehold 
acquisition claims concerning premises containing multiple units.   
Do consultees agree?  
8.120 We provisionally propose that that limit should be the same as that which applies 
to collective freehold acquisition claims.   
Do consultees agree?  
8.121 We provisionally propose that the limit should be set at 25% of the internal floor 
space (excluding common parts).   
Do consultees agree?  
  
Collective freehold acquisition – further conditions 
 
Consultation Question 47. 8.134 We provisionally propose to maintain an equivalent 
of the current requirement that, for a collective enfranchisement, there must be a 
minimum of two or more flats held by qualifying tenants in the premises to be acquired.   
Do consultees agree? 
 
Consultation Question 48. 8.142 We provisionally propose to maintain an equivalent 
of the current requirement that, for a collective enfranchisement, at least two-thirds of 
the flats in the premises to be acquired must be let on long leases.   
Do consultees agree?  
 
 



 

  

Consultation Question 49. 8.144 We provisionally propose that the leaseholders of at 
least half of the total number of residential units in the premises to be acquired must 
participate in a collective freehold acquisition.   
Do consultees agree? 
 
Consultation Question 50. 8.147 We provisionally propose to remove the requirement 
that, in the case of a building containing only two residential units, both leaseholders 
must participate in a collective freehold acquisition claim.   
Do consultees agree? 
 
Consultation Question 51. 8.149 We provisionally propose to remove the current 
prohibition on leaseholders of three or more flats in a building being qualifying tenants 
for the purposes of a collective enfranchisement claim.   
Do consultees agree? 
 
Consultation Question 52. 8.153 We provisionally propose the continuation of the 
25% limit on non-residential use in collective freehold acquisition claims.   
Do consultees agree? 
 
Some of our members have expressed concern as to how the 25 per cent is calculated. 
In certain circumstances with modern construction methods and separations, some of 
our members feel this is inappropriate. 
 
Consultation Question 53. 8.155 We provisionally propose the continuation of the 
exceptions from collective freehold acquisition claims for resident landlords and 
operational railway tracks.   
Do consultees agree? 
 
Consultation Question 54. 8.157 We provisionally propose that the qualifying criteria 
for the collective freehold acquisition of an estate ought to correspond to those for the 
collective freehold acquisition of a single building.   
Do consultees agree?  
 
We agree that the qualifying criteria for the collective freehold acquisition of an 

estate ought to correspond to those for the collective freehold acquisition of a single 

building as summarised in paragraph 8.156 

Consultation Question 55. 8.166 We invite the views of consultees as to whether 
there should be an exception to the two-or-more flats requirement and the two-
thirds condition in the case of buildings consisting of two residential units, so as to 
enable a “collective” freehold acquisition by the leaseholder of one unit where the 
other is retained by the landlord of the building.  
 
Consultation Question 56. 8.180 We provisionally propose that the 25% limit on 
non-residential use should apply to two-unit buildings as it does to any other multi-
unit building. Do consultees agree?  
8.181 If consultees disagree, how should two-unit buildings be treated differently? 
Do consultees favour:  
(1) a proviso to the effect that a non-residential unit can be treated as residential 
where its use is “ancillary” or “complementary” to residential use of another unit;  



 

  

(2) a higher percentage limit; or   
(3) a sunset clause?  
Alternatively, is there another potential approach we should consider? 
 
Consultation Question 57. 8.184 Do consultees think that the ability of a head lessee 
of a block of flats to acquire the freehold of that block individually is a significant problem 
with our proposed scheme, compared with the reality under the current law? 
 
Consultation Question 58. 8.192 Do consultees consider it desirable to attempt to 
restrict the enfranchisement rights of commercial investors further than the current law 
does?  
8.193 If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors:  
(1) by means of a residence test; or  
(2) by the adoption of a reduced definition of a residential unit, to exclude units which 
are let on short residential tenancies?  
Are there any other options we should consider?  
 
Consultation Question 59. 8.194 How and to what extent has the exercise of 
enfranchisement rights been slowed down, prevented, or made more costly by:  
(1) the qualifying criteria based on financial limits (the low rent test and rateable values) 
under the 1967 Act;  
(2) the difficulty in categorising premises as either flats or houses;  
(3) the uncertainty surrounding the definition of a “house” under the 1967 Act and the 
definition of a “self-contained building” under the 1993 Act;  
(4) the two-year ownership rule under the 1967 Act and (in respect of lease extensions) 
the 1993 Act; and  
(5) the general complexity and inaccessibility of the qualifying criteria for 
enfranchisement rights?  
8.195 To what extent would our proposed reforms to qualifying criteria reduce:  
(1) the duration and cost of the enfranchisement process; and  
(2) the number of disputes arising under the enfranchisement regime? 
 
Consultation Question 60. 8.196 We welcome evidence as to the likely effect of 
further restrictions on the ability of commercial leaseholders to enfranchise (whether at 
all, or at a higher premium than other leaseholders) on:  
(1) the leasehold market;  
(2) the wider housing market; and  
(3) the economy more broadly.  
 
Consultation Question 61. 9.37 We provisionally propose:  
(1) that shared ownership leaseholders should be entitled to a lease extension which is 
of the same length as that available to any other leaseholder; and  
(2) that the terms of the lease extension must replicate any terms of the existing lease 
which relate to its shared ownership nature.  
Do consultees agree?  
9.38 We invite the views of consultees as to:  
(1) the calculation of the premium payable by a shared ownership leaseholder for a lease 
extension;   



 

  

(2) any issues of valuation and procedure which arise where the provider of the shared 
ownership lease is itself a leaseholder; and  
(3) any other issues which may arise on the exercise of the right to a lease extension by 
a shared ownership leaseholder.  
   
Consultation Question 62. 9.42 We invite the views of consultees as to whether the 
proposed requirements for a collective freehold acquisition claim that:  
(1) two-thirds of the residential units in a building or on an estate must be let on long 
leases; and  
(2) leaseholders of at least half of the residential units in the building or on the estate 
must participate in the claim;  
should be relaxed where a building or estate includes residential units let on shared 
ownership leases.   
9.43 If consultees think that the requirements should be relaxed, then how should this 
be done?  
(1) Should shared ownership properties be ignored altogether when determining the 
number of residential units in a building or on an estate, and whether the necessary 
percentage requirements are met?   
(2) Alternatively, should shared ownership leaseholders be treated as long leaseholders 
for these purposes, even though they cannot themselves participate in the collective 
freehold acquisition?   
(3) Is there another approach which could be used?  
 
Consultation Question 63. 9.48 We provisionally propose that:  
(1) shared ownership leases should be required to comply with particular statutory 
criteria in order to be exempt from rights of freehold acquisition; and  
(2) those criteria should be the same regardless of the type of landlord.  
Do consultees agree?  
9.49 We provisionally propose that those statutory criteria should require that the shared 
ownership lease:  
(1) entitles the leaseholder to acquire additional shares in the house at any time, up to a 
maximum of 100%, in increments of 25% or less (save in the case of properties in 
designated protected areas, where a lower maximum entitlement should be permissible);  
(2) provides that the price payable for such shares shall be proportionate to the market 
value of the property at the time of acquisition of the shares, and provide for a 
corresponding reduction in rent payable by the leaseholder; and  
(3) entitles the leaseholder to require the landlord’s interest to be transferred to him or 
her, free of charge, at any time after he or she has acquired 100% of the shares in the 
property.  
Do consultees agree? We also invite the views of consultees as to any other criteria 
which they consider shared ownership leases should be required to satisfy in order to be 
exempt from rights of freehold acquisition.  
 
Consultation Question 64. 9.60 We invite the views of consultees as to the treatment 
of long leases of National Trust properties within our new enfranchisement regime. 
Should National Trust property let on long residential leases:  
(1) be excluded altogether from statutory enfranchisement rights;  
(2) be subject to enfranchisement claims in the same way as any other property; or  
(3) be subject to more limited enfranchisement rights than other property?  



 

  

9.61 If National Trust properties are to enjoy more limited enfranchisement rights than 
other property, how should this limitation be achieved?  
 
Consultation Question 65. 9.66 We would like to hear from any consultees who have 
made lease extension or freehold acquisition claims against the Crown (whether pursuant 
to the Crown’s undertaking to Parliament or its voluntary policy). What has been your 
experience? Have you encountered any difficulties? 
 
Consultation Question 66. 9.74 We invite consultees’ views as to whether there 
should be a new exemption from enfranchisement rights for community land trusts and 
other forms of community-led housing.  
9.75 If so, we invite the views of consultees as to:  
(1) the housing models to which the exemption should apply;  
(2) the way in which the exemption should work, and the circumstances in which it 
should apply;  
(3) the enfranchisement rights which should fall within the exemption; and  
(4) any other issues which consultees consider relevant to such an exemption. 
 
Consultation Question 67. 9.96 We invite consultees to share their experiences of the 
existing exemptions and qualifications to enfranchisement rights. We also invite 
consultees’ views as to whether these exemptions and qualifications should be retained 
in any new enfranchisement regime.  
 
Consultation Question 68. 9.97 If you have experience of the grant of lease 
extensions to shared ownership leaseholders (either under the 1993 Act or on a 
voluntary basis), please tell us about the terms on which these lease extensions have 
been granted.  
  
Consultation Question 69. 9.98 We welcome evidence as to how Government’s policy 
decision to give shared ownership leaseholders a statutory right to a lease extension 
would affect:  
(1) the willingness of landlords and developers to offer shared ownership leases; and  
(2) the market value of shared ownership leases.  
 
Consultation Question 70. 11.13 We provisionally propose that a single procedure 
should apply to all enfranchisement rights.   
Do consultees agree?    
 
Yes. A simple and clear system is required. 
 
 Consultation Question 71. 11.17 We provisionally propose that a single set of 
prescribed forms be introduced for bringing and responding to enfranchisement claims, 
namely an Information Notice, a Claim Notice and a Response Notice.  
Do consultees agree?  
 
Yes. A simple and clear system is required. 
 
 
 



 

  

Consultation Question 72. 11.24 Do consultees consider that a party who is giving an 
enfranchisement notice should be required to sign that notice?  
11.25 Do consultees consider that an enfranchisement notice should only be 
challengeable for validity if it has not been signed by or on behalf of the minimum 
number of leaseholders required to bring the claim? If not, what do consultees believe 
the minimum requirement should be for such a notice to remain valid?  
11.26 Do consultees consider that a Claim Notice should include a statement of truth 
confirming that specified checks (if required) have been carried out? 
 
Consultation Question 73. 11.30 We provisionally propose that:  
(1) leaseholders be permitted to serve an Information Notice on their immediate landlord 
or a superior landlord requiring the recipient to provide the name and address of his or 
her landlord and any other superior landlord of whom he or she is aware; and  
(2) the recipient of an Information Notice who fails to respond should be liable to pay 
any costs of leaseholders that are wasted as a result of the information not having been 
provided.   
Do consultees agree?   
 
Consultation Question 74. 11.39 We provisionally propose that Claim Notices should 
include full details about leaseholders’ claims, and proof of the leaseholders’ title.   
Do consultees agree?  
11.40 We invite the views of consultees as to whether a single prescribed Claim Notice 
should apply to all enfranchisement claims, or whether separate forms should be 
provided for different enfranchisement claims.   
 
Consultation Question 75. 11.43 We provisionally propose that leaseholders seeking 
to bring a collective freehold acquisition claim should not be required to serve notices on 
other leaseholders inviting their participation in the proposed claim.   
Do consultees agree? 
 
Consultation Question 76. 11.46 We provisionally propose that the service of a Claim 
Notice upon a competent landlord should not create a statutory contract between the 
leaseholders and the landlord.   
Do consultees agree?   
11.47 We invite the views of consultees as to whether there are any other effects of a 
statutory contract that we would need to provide for in some other way. 
 
Consultation Question 77. 11.52 We provisionally propose that Response Notices 
should:  
(1) state whether the leaseholder’s right to enfranchise is admitted or denied, and the 
basis for any such admission or denial;  
(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and set out 
the landlord’s own proposed terms;  
(3) attach a draft contract, lease or transfer;  
(4) contain an address within England and Wales at which the landlord can be served; 
and  
(5) be accompanied by proof of the landlord’s title.  
Do consultees agree?  
  
                                              



 

  

Consultation Question 78. 11.60 We provisionally propose that:  
(1) leaseholders making an enfranchisement claim should serve their Claim Notice on 
their competent landlord (the first superior landlord who holds a sufficient interest in the 
premises to be able to grant the interest claimed); and  
(2) in the case of joint owners of a single freehold, or in the case of a split freehold or 
other reversion, leaseholders will only be required to serve the Claim Notice on one 
landlord, and it will be for that landlord to serve copies of that notice on other landlords.  
Do consultees agree?   
 
Consultation Question 79. 11.82 We provisionally propose that:  
(1) Claim Notices sent by post or delivered by hand to competent landlords at specified 
categories of address (falling within Group A or B, as set out at paragraphs 11.69 and 
11.70) should be deemed served; and  
(2) where it is not possible to serve competent landlords in that way, leaseholders should 
be able to apply to the Tribunal for an order allowing them to proceed with their 
enfranchisement claim.  
Do consultees agree?  
 
Consultation Question 80. 11.95 We provisionally propose that:  
(1) before serving a Claim Notice, leaseholders should be required to check their 
competent landlord’s address as shown at HM Land Registry;  
(2) before serving a Claim Notice using Service Route B leaseholders should be required 
to:   
(a) search the Probate Register;  
(b) search the Insolvency Register; and  
(c) (in the case of a company landlord) check its status at Companies House;  
(3) if an individual landlord is dead, the designated address for service should be the 
address of any personal representatives at the address given in any grant of probate;  
(4) if an individual landlord is insolvent, the designated address for service should be the 
address for his or her trustee in bankruptcy as shown on the Insolvency Service website;   
(5) if a company landlord is insolvent, the designated address for service should be the 
address for its administrator, liquidator, or receiver as listed at Companies House; if no 
such person has been appointed, the Official Receiver should be served;  
(6) before serving a Claim Notice using the No Service Route, leaseholders should place 
an advertisement in the London Gazette inviting owners of the premises to contact the 
leaseholders within 28 days; and  
(7) where leaseholders know the identity of the landlord but do not have an address for 
him or her falling within Group A or B, they should carry out the checks referred to at (2) 
above, before placing an advertisement in the London Gazette.  
Do consultees agree?  
 
Consultation Question 81. 11.101 We provisionally propose that landlords who fail to 
serve a Response Notice within the prescribed period should no longer be required to 
transfer their freehold interest, or grant a lease extension, upon the terms set out in the 
Claim Notice.   
Do consultees agree?   
 
 
 
 



 

  

Consultation Question 82. 11.106 We provisionally propose that:  
(1) the competent landlord (rather than the leaseholder) should be responsible for 
serving copies of the Claim Notice upon intermediate leaseholders or third parties; and  
(2) where the competent landlord fails to serve a copy of a notice on an intermediate 
landlord, the intermediate landlord should be able to bring a claim against the competent 
landlord for any losses arising.  
Do consultees agree?  
 
Consultation Question 83. 11.132 We invite the views of consultees as to:  
(1) whether a landlord should be entitled to apply to the Tribunal for an order setting 
aside a determination of an enfranchisement claim that has been made in his or her 
absence; and  
(2) if so, the criteria which the landlord should be required to satisfy before any such 
order can be made. 
 
Consultation Question 84. 11.143 We provisionally propose that detailed 
conveyancing regulations need not generally be made in relation to enfranchisement 
claims. Do consultees agree? Notwithstanding the general proposition, are there 
particular stages of the conveyancing process, or particular types of claim, in relation to 
which conveyancing regulations would still need to be made? 
 
Consultation Question 85. 11.146 We provisionally propose that:  
(1) a landlord should serve a Response Notice no later than six weeks after the date on 
which the Claim Notice was sent by post or delivered by hand to the competent landlord;  
(2) a landlord who has received a Claim Notice should serve any intermediate landlords 
and third parties to the existing lease within 14 days; and  
(3) if a Response Notice has been served, either party should be entitled to apply to the 
Tribunal for a determination of the claim 21 days thereafter.  
Do consultees agree?  
 
Consultation Question 86. 11.153 We provisionally propose that:  
(1) an enfranchisement claim should not be deemed to have been withdrawn because 
procedural time limits have been missed by the leaseholder;  
(2) a landlord who has served a Response Notice should be able to apply to the Tribunal 
for an order striking out a Claim Notice if a procedural time limit has been missed by the 
leaseholder;  
(3) in a collective freehold acquisition claim, other groups of leaseholders should also be 
able to apply to the Tribunal for an order striking out the Claim Notice if the leaseholders 
bringing that claim have missed a procedural time limit; and  
(4) in either case (2) or case (3) above, the applicant for such an order should be 
required to give the leaseholder(s) bringing the claim 14 days’ written notice of the 
intended application.  
Do consultees agree?   
 
Consultation Question 87. 11.157 We provisionally propose that the benefit of a 
Claim Notice should be transferred automatically upon assignment of the leaseholder’s 
lease, save where the assignment expressly states that the benefit of the Claim Notice 
will not be transferred.   
Do consultees agree?  



 

  

11.158 We provisionally propose that when a Claim Notice has been assigned, the 
landlord should continue to be able to serve documents on the assignor until he or she is 
given notice of the assignment of lease.   
Do consultees agree?  
 
Consultation Question 88. 11.170 We provisionally propose that a landlord who has 
been deemed served with a Claim Notice will be liable to pay the leaseholder’s wasted 
costs if the landlord disposes of his or her interest between the date on which the Claim 
Notice was deemed served and the point at which the notice appeared on the register of 
title or is entered as a land charge, provided that the leaseholder’s application to register 
was made not less than 14 days after the Claim Notice was posted or delivered by hand 
to the competent landlord.   
Do consultees agree?  
 
Consultation Question 89. 11.173 We provisionally propose that, in the case of a 
lease extension claim, where the landlord’s interest is held subject to a mortgage:  
(1) a landlord should be under an obligation to:  
(a) inform his or her mortgagee of the grant of a lease extension not less than 21 days 
before completion;  
(b) give his or her leaseholder written confirmation that such notice has been given; and  
(2) the leaseholder should be required to pay the purchase money into court if:  
(a) the landlord’s mortgagee requests; or   
(b) the leaseholder has not received confirmation that the required notice has been given 
to the landlord’s mortgagee.  
 Do consultees agree?  
 
Consultation Question 90. 11.176 We provisionally propose that, in the case of a 
lease extension claim, where the leaseholder’s interest is held subject to a mortgage:  
(1) the leaseholder should be under an obligation to give the lease extension to his or 
her mortgagee within one month of registration; and   
(2) if the leaseholder does not do so, he or she will be liable for any losses that occur as 
a result.  
Do consultees agree?  
11.177 We provisionally propose that, in the case of an individual freehold acquisition 
claim, where a leaseholder elects to merge his or her leasehold and freehold titles, a 
deed of substituted security will not be required if written notice has been given to the 
leaseholder’s mortgagee and no objection has been raised.   
Do consultees agree?  
 
Consultation Question 91. 11.179 We provisionally propose that where the consent of 
a third party to any grant or transfer is required:  
(1) the grant or transfer may be registered without such consent being given; but   
(2) the landlord should be required to inform the beneficiary of the transaction not less 
than 21 days before completion, and also within 14 days or completion; and  
(3) if the landlord fails to inform the beneficiary as required, he or she will be liable for 
any losses that occur as a result.  
Do consultees agree?  
 
 
 



 

  

Consultation Question 92. 11.182 We provisionally propose the following.  
(1) Any lease extension, leaseback or transfer executed as part of an enfranchisement 
claim must contain a statement recording that it was executed pursuant to the relevant 
statutory provisions.  
(2) HM Land Registry should:  
(a) include a note on the relevant registered title(s) of any interest granted or transferred 
(or in the case of an intermediate lease, surrendered and re-granted) as part of an 
enfranchisement claim that the interest had been executed pursuant to the relevant 
statutory provisions;  
(b) in the case of a collective freehold acquisition, include a note of any period during 
which a further such claim cannot be made without the permission of the Tribunal.  
Do consultees agree?  
 
We are unclear what the benefit of this is and it opens further opportunity for challenges 
on the basis of wrongly completed documentation rather than substance. 
 
Consultation Question 93. 11.183 How and to what extent has the exercise of 
enfranchisement rights been slowed down, prevented or made more costly by:  
(1) the existence of separate procedural regimes for different enfranchisement rights;   
(2) the current rules on missing and uncooperative landlords;  
(3) the time taken collecting up-to-date landlord contact details;  
(4) the time it takes to prepare enfranchisement notices;  
(5) the current law on the service and validity of notices;   
(6) the consequences of a landlord’s failure to serve a counter-notice under the 1993 
Act; and  
(7) the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act?  
Where possible, please provide figures to support your response.  
11.184 To what extent would our proposals for a unified and consolidated 
enfranchisement procedure, with prescribed notices and forms, reduce:  
(1) the duration and cost of the enfranchisement process; and  
(2) the number of disputes arising under the enfranchisement regime?  
11.185 To what extent would our proposals for dealing with missing or uncooperative 
landlords speed up the enfranchisement process and reduce the costs typically incurred 
by leaseholders in these cases?  
 
Consultation Question 94. 12.60 We provisionally propose that the current division of 
responsibility for the resolution of enfranchisement disputes and issues between the 
county court and the Tribunal should end. All such matters should be determined by the 
Tribunal.   
Do consultees agree?  
 
We agree the process must be simple with less stages 
 
Consultation Question 95. 12.68 We invite the views of consultees as to whether it 
would be desirable for certain valuation-only disputes to be determined by a single 
valuation expert rather than by the Tribunal at a full hearing. If so, we invite consultees’ 
views as to:   
(1) the types of case in which such an alternative track for dispute resolution would be 
appropriate (in particular, whether it should operate only in respect of low value claims, 



 

  

or wherever the difference between the parties’ positions is such that it would be 
disproportionate to proceed with a full hearing); and  
(2) the rules that should govern its operation.  
 
Consultation Question 96. 12.69 We welcome evidence as to the typical cost and 
duration of an enfranchisement dispute:  
(1) in the county court; and  
(2) in the Tribunal.  
12.70 How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented or made more costly by:  
(1) the threat of lengthy and potentially expensive litigation; and  
(2) the fact that some disputes arising during an enfranchisement claim may need to be 
resolved by the Tribunal, whilst others fall to be determined by the court?  
12.71 To what extent would our proposal that all enfranchisement disputes be dealt with 
in a single forum save landlords and leaseholders time and money?  
  
Consultation Question 97. 12.72 We welcome evidence as to the proportion of leases 
likely to be suitable for resolution by a single valuation expert. Do consultees consider 
that dealing with cases on this alternative track is likely to save landlords and 
leaseholders time and money? 
 
We agree subject to a simple majority of those voting. 
 
Consultation Question 98. 13.55 We invite the views of consultees as to whether 
leaseholders should be required to make any contribution to their landlord’s non-litigation 
costs. 
 We would consider this a barrier to justice. 
 
Consultation Question 99. 13.89 We invite the views of consultees as to how any 
contribution that is to be made by leaseholders to their landlord’s non-litigation costs 
should be calculated. Should the contribution be based on:  
(1) fixed costs;   
(2) capped costs;   
(3) fixed costs subject to a cap on the total costs payable;  
(4) the price paid for the interest in land acquired by the leaseholder;  
(5) the landlord’s response to the Claim Notice, and/or whether the landlord succeeds in 
relation to any points raised in his or her Response Notice;  
(6) fewer categories of recoverable costs than currently set out in the 1967 and 1993 
Acts;  
(7) the same categories of recoverable costs set out in the Acts, but with a reformed 
assessment procedure; or  
(8) wider categories of recoverable costs than currently set out in the Acts?  
13.90 We also invite consultees’ views as to whether, if a fixed costs regime were to be 
adopted:  
(1) such a regime should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims; and  
(2) if a fixed costs regime were to apply to collective freehold acquisition claims:  
(a) what additional features might justify the recovery of additional sums; and  
(b) whether landlords should be able to recover all their reasonably incurred costs in 
respect of those additional features (subject to assessment), or only further fixed sums.  



 

  

13.91 We provisionally propose that:   
(1) no additional costs should be recoverable in the case of split freeholds or other 
reversions, or where there are intermediate landlords; and   
(2) a small additional sum should be recoverable where a management company seeks 
advice in relation to an enfranchisement claim.  
Do consultees agree? 
 
Consultation Question 100. 13.94 We provisionally propose that where an 
enfranchisement claim fails or is withdrawn, or the Claim Notice is struck out, 
leaseholders should be liable to pay a percentage of the fixed non-litigation costs that 
would have been payable had the claim completed.   
Do consultees agree?  
13.95 We also provisionally propose that the percentage of the fixed non-litigation costs 
that should be payable in those circumstances should vary depending on the stage that 
the claim has reached.   
Do consultees agree? If so, what percentages should apply at particular stages of the 
claim?  
 
Consultation Question 101. 13.98 We provisionally propose that a landlord should 
have a right to seek security for his or her non-litigation costs. Do consultees agree? 
 
Our members have expressed concern that this would present a barrier  
 
Consultation Question 102. 13.101 We provisionally propose that a landlord should 
have a right to apply to the Tribunal for an order prohibiting named leaseholders from 
serving any further Claim Notice without the permission of the Tribunal.   
Do consultees agree?  
No 
Consultation Question 103. 13.110 We provisionally propose that the existing limited 
powers of the Tribunal to order one party to pay the litigation costs of another party in 
an enfranchisement claim should apply to all disputes and issues that it is to decide 
(except in respect of orders made under the No Service Route, orders permitting a 
landlord to participate in a claim or to set aside a determination, and orders striking out a 
Claim Notice).   
Do consultees agree? If not, what types of disputes and/or issues should be excluded 
from such restrictions and why? What powers to make orders in respect of litigation 
costs should apply in such excluded cases? Should parties be able to agree that costs 
shifting will apply to all or part of a claim?  
 
Leaseholders generally are fearful of the costs and process. 
 
Consultation Question 104. 13.114 We provisionally propose that the scope of the 
Tribunal’s existing power to order one party to pay any of the litigation costs of another 
party should not be extended.   
Do consultees agree?  
  
Leaseholders generally are fearful of the costs and process. Any extension would just 
add to this problem and remove the opportunity for a just outcome. 
 
 



 

  

 
THE IMPACT OF REFORM  
Consultation Question 105. 13.115 We welcome evidence as to:  
(1) the typical costs incurred by landlords in dealing with enfranchisement claims; and  
(2) the proportion of those costs which can be recovered from leaseholders.  
13.116 To what extent does the obligation on leaseholders to pay their landlords’ 
reasonable costs arising from the enfranchisement process have an impact on 
leaseholders’ willingness to bring or pursue enfranchisement claims?  
13.117 Do consultees consider that any of the options we have set out at paragraphs 
13.56 to 13.77 for reforming non-litigation costs would make leaseholders more willing to 
bring and pursue enfranchisement claims?  
13.118 What would be the impact on landlords of removing, or capping, their entitlement 
to recover their non-litigation costs from leaseholders (other than the fact that they 
would have to meet those costs themselves)?  
  
Consultation Question 106. 13.119 How and to what extent do the different powers 
of the Tribunal and the county court to award litigation costs in enfranchisement disputes 
have an impact on the behaviour of both landlords and leaseholders with respect to such 
disputes? 
 
Anything that makes the process easier and transparent would be welcomed. The 
present split does not aide this. 
 
Consultation Question 107. 15.25 We invite the views of consultees as to:  
(1) whether the section 9(1) valuation methodology should be retained indefinitely or 
temporarily, and if so for how long; or  
(2) whether the section 9(1) valuation methodology should be replaced with a fixed 
proportion of a “term and reversion” valuation or another simplified methodology; and  
(3) whether the test for whether section 9(1) (or a simplified methodology) applies 
should be determined:  
(a) by reference to capital value;  
(b) by reference to council tax banding;  
(c) by reference to the location of the property;  
(d) by reference to an amended version of the current test for leases granted after 1 
April 1990 (in other words, calculating “R” under section 1(1)(a)(ii) of the 1967 Act); or  
(e) by some other means.   
 
Anything that makes the process easier and transparent would be welcomed. 
 
Consultation Question 108. 15.29 We invite the views of consultees as to:  
(1) whether a separate, simplified valuation regime should be created for low value 
and/or straightforward enfranchisement claims; and  
(2) how such low value and/or straightforward claims should be identified.   
 
 
Consultation Question 109. 15.37 Do consultees consider it desirable to seek to treat 
commercial investors differently from owner-occupier leaseholders in respect of the 
premium payable for the exercise of enfranchisement rights?  
15.38 If so:  



 

  

(1) do consultees consider that it might be possible to distinguish between such 
leaseholders:  
(a) by reference to whether the leaseholder is exercising enfranchisement rights for the 
first time;  
(b) by reference to whether the leaseholder is exercising enfranchisement rights in 
respect of his or her only or main home; or  
(c) by some other means?  
(2) how might the valuation methodology be varied so as to produce different premiums 
for different types of leaseholder?   
 
Yes 
 
Consultation Question 110. 15.67 We invite the views of consultees as to whether 
the treatment of ground rent reviews in any valuation methodology should be restricted 
in any of the ways set out at paragraphs 15.59 to 15.66.  
 
Anything that makes the process easier and transparent would be welcomed. 
 
Consultation Question 111. 15.71 We invite the views of consultees as to whether 
capitalisation rates for enfranchisement valuations should be prescribed and, if so:  
(1) how;  
(2) by whom;  
(3) how often; and  
(4) in respect of what different types of interest.   
 
Anything that makes the process easier and transparent would be welcomed. 
 
Consultation Question 112. 15.75 We invite the views of consultees as to whether 
deferment rates for enfranchisement valuations should be prescribed and, if so:  
(1) how;  
(2) by whom;  
(3) how often; and  
(4) in respect of which geographical areas. 
 
Anything that makes the process easier and transparent would be welcomed. 
 
Consultation Question 113. 15.79 We invite the views of consultees as to whether 
relativity or a no Act deduction should be prescribed for enfranchisement valuations and, 
if so:  
(1) how;  
(2) by whom;  
(3) how often;  
(4) in respect of which geographical areas; and  
(5) whether the 80-year cut-off should be removed. 
 
 
 
 
 
 



 

  

Consultation Question 114. 15.83 We invite the views of consultees as to whether 
the possible right to hold over at the end of a long lease should be disregarded on an 
enfranchisement valuation. 
 
 
Consultation Question 115. 15.86 We invite the views of consultees as to whether a 
discount for leaseholder’s improvements on an enfranchisement valuation should be 
retained. 
 
Consultation Question 116. 15.91 We invite the views of consultees as to whether it 
should be possible for leaseholders to elect to accept a restriction on development to 
prevent development value from being payable as part of an enfranchisement valuation. 
 
Consultation Question 117. 15.103 We invite the views of consultees as to 
which, if any, of the valuation options we have discussed (set out at Options 2A to 
C in Chapter 15) are preferable and, so far as any preferred option contains a range 
of possible reforms, which of those reforms should be adopted.  
 
Consultation Question 118. 15.107 We invite the views of consultees as to the 
desirability of an online calculator for enfranchisement valuations and the types of 
claim for which it could be appropriate.  
  
Anything that makes the process easier and transparent would be welcomed. 
 
THE IMPACT OF REFORM  
Consultation Question 119. 15.108 How and to what extent has the current 
methodology for calculating premiums payable on enfranchisement slowed down, 
prevented or made more costly the exercise of enfranchisement rights?  
  
The current system is confusing and complex to the ordinary leaseholder and 
therefore, they need to employ professionals or generally put off from proceeding. 
 
Consultation Question 120. 15.109 We have set out the following options for the 
reform of valuation:  
(1) the adoption of a simple formula; and  
(2) options based on current valuation methodology, involving different 
combinations of current valuation components and/or the prescription of certain 
rates.  
To what extent would each of these options reduce the duration and cost of the 
enfranchisement process, and the number of disputes arising?  
  
We support a simple and straightforward process 
 
Consultation Question 121. 15.110 We welcome evidence as to the likely impact 
of the possible valuation methodologies set out in Chapter 15 on different sectors of 
the economy  
 
– in particular, the institutional investment sector, the charitable sector and the 
leasehold market (for both owner-occupiers and buy-to-let leaseholders).  
 



 

  

Consultation Question 122. 15.111 We welcome evidence as to:  
(1) the proportion of existing leases which are currently eligible for section 9(1) 
valuations; and  
(2) the likely impact on landlords and leaseholders of (a) retaining the section 9(1) 
valuation methodology for a limited period, or (b) replacing it with a simplified 
valuation methodology.  
 
Consultation Question 123. 15.112 We welcome evidence as to the likely impact 
on the leasehold market (and wider housing market) of differentiating between 
classes of enfranchising leaseholder (for example, those who occupy the property as 
a residence and those who do not) in respect of the premium payable.  
  
Consultation Question 124. 15.113 We welcome evidence as to the costs, 
benefits and practicalities of constituting and maintaining a body whose function is 
to prescribe certain rates for a reformed valuation methodology.  
  
Consultation Question 125. 15.114 We welcome evidence as to the costs, 
benefits and practicalities of setting up and maintaining an online valuation 
calculator.  
 
Consultation Question 126. 16.118 We provisionally propose creating a statutory 
duty on the landlord who has conduct of an enfranchisement claim to act with 
reasonable care and skill, and to act in good faith, in respect of the interests of 
other landlords.   
Do consultees agree?   
 
Consultation Question 127. 16.121 We invite the views of consultees as to 
whether an intermediate lease created as part of a collective freehold acquisition 
claim should be acquired by a nominee purchaser on any subsequent collective 
freehold acquisition of the premises. 
Yes 
Consultation Question 128. 16.123 We provisionally propose that, where the 
leaseholder of a flat also holds an intermediate lease in respect of that flat, the 
intermediate lease of that flat should not be acquired on any collective freehold 
acquisition of the premises.   
Do consultees agree?  
 
No 
 
Consultation Question 129. 16.125 We provisionally propose that, in a collective 
freehold acquisition claim, where there is an intermediate lease of the whole 
building, but not all the flats within the building are let on long sub-leases (so the 
intermediate leaseholder would be treated as the qualifying tenant of some of the 
flats), either:   
(1) the whole of the intermediate lease should not be acquired; or  
(2) the whole of the intermediate lease should be acquired, but there should be a 
leaseback to the intermediate leaseholder of flats of which he or she would be the 
qualifying tenant?  
Do consultees agree with either of these alternative proposals? If so, which 
approach is preferred and why? 



 

  

Consultation Question 130. 16.129 We provisionally propose that, as part of any 
collective freehold acquisition claim:  
(1) leases containing common parts together with other property should continue to 
be capable of being acquired by the nominee purchaser where it is reasonably 
necessary for the proper management or maintenance of those common parts; and  
(2) the Tribunal should have power to sever a lease containing common parts 
together with other property, or to introduce new or varied easements to ensure 
proper management or maintenance of those common parts, as an alternative to 
ordering that the whole of the lease be acquired by the nominee purchaser.  
Do consultees agree?  
 
We agree 
 
Consultation Question 131. 16.133 We provisionally propose that a lease of 
common parts granted for development purposes should not be acquired by a 
nominee purchaser on a collective freehold acquisition claim unless:  
(1) the severance of any part of that lease; and/or   
(2) the introduction of new, or the variation of existing, easements;  
would both permit the proper management of any common parts, and substantially 
preserve the intended development.   
Do consultees agree?  
 
Consultation Question 132. 16.137 We provisionally propose that leaseholders 
holding sub-leases granted out of leases that had previously been extended under 
the existing or any future statutory enfranchisement regime should be entitled to 
bring, or participate in, an enfranchisement claim.   
Do consultees agree?  
 
Consultation Question 133. 16.140 We provisionally propose that the separate 
designations of “Minor Superior Tenancy” and “Minor Intermediate Leasehold 
Interest” and the formulae relating to them should be removed. Those interests 
which currently fall within the existing definitions would then be valued on the same 
basis as all other intermediate leases.   
Do consultees agree?  
16.141 If not, do consultees agree that the thresholds in the formulae that apply to 
a Minor Superior Tenancy and/or a Minor Intermediate Leasehold Interest ought to 
be increased?  
 
We are concerned that this is creating complications 
 
Consultation Question 134. 16.142 We provisionally propose that, on any 
individual lease extension claim, the rent payable by an intermediate landlord 
should be commuted on a pro rata basis. Primarily this approach would avoid 
creating a negative value in an intermediate lease, which the leaseholders could use 
to their advantage in the way that was done in the case of Alice Ellen Cooper-Dean 
Charitable Foundation Trustees v Greensleeves Owners Limited.   
Do consultees agree?  
  
No comment 
 



 

  

THE IMPACT OF REFORM  
Consultation Question 135. 16.143 We welcome evidence as to the likely impact 
(financial and otherwise) on landlords of a new statutory duty requiring them to act 
with reasonable care and skill, and in good faith, in respect of the interests of other 
landlords. 
 
There should be no impact if proper actions are taken as they should be in the 
normal course 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 









From: Francesco Guariglia   
Sent: 06 November 2018 16:54 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Comment for Consultation event in collaboration with LEASE 
 
To whom it may concern, 
 
I would like to make a comment for consideration in the "Consultation event in collaboration with 
LEASE" happening tomorrow which I am unable to attend. 
 
I am a leaseholder in a property with a large commercial unit on the ground floor which comprises 
more than 25% of the net internal floor area of the building (excluding communal parts). This 
currently exempts the leaseholders from buying the freehold.For certain situations, such as in our 
case, where the entrance to the residential properties has its own separate door out to the street, I 
believe we should have the right to buy the freehold by collective enfranchisement. 
 
Regards, 
 
Francesco Guariglia 
Leaseholder 
 



Dear Mr  
 
Thank you so  much for your very helpful response dated 13th November to my e-mailed comments 
dated 12th November. I shall be grateful if you will accept this e-mail as a response  to your 
consultations. I apologise for any inconvenience caused by not using the online form - I an simply not 
clever enough to use these advanced  methods. Similarly below please find comments on my lease. 
Please feel free to use these comments/response in any way you feel it can advance the 
Commission’s work - extending to publication. 
 
In 1978 I acquired the unexpired portion of a lease granted by  

 in 1965 to expire to 2015. The lease was for  
 at a ground rent of £100 p.a. A separate short term (three years) lease 

was acquired at the same time for the  Garage of the same building. 
At the time neither I nor my solicitor realised the significance of this separation. When the 1993 Act 
was considered in committee some of my neighbours and I realised that the construction of the 
lease arrangement made our properties unenfranchisable. With some assistance from a section of 
the Ministry of Housing we managed to induce the Minister managing the Bill in committee (Tony 
Baldry) to read into the  minutes (Hansard) the scenario whereby if two adjacent houses suffering 
from the same “defect” they could be considered a block of flats consisting of four units (two flats 
and two garages) and could be enfranchised as such. After a total of 5 days hearings at the 
Leasehold Valuation Tribunal (June 5 & 6 and November 28 to 30 1995)  the joint freehold of  

 was granted. 
 
Should there be any other way I could be at the service of the Commission please do not hesitate to 
let me know 
 
Yours sincerely 
 
George Donath 
 
 
 
> On 13 Nov 2018, at 16:23,  wrote: 
>  
> Dear Mr Donath, 
>  
> Thank you for your email regarding our consultation paper “Leasehold home ownership: buying 
your freehold or extending your lease”. We will treat your email as a response to our consultation, 
unless you would prefer us not to. Alternatively, you are welcome to submit a formal response 
through our online form if there are specific questions or comments that you wish to address. We 
would also encourage you to complete our leaseholder survey if you have not already done so. Links 
to these online forms can be found at the following webpage, along with the consultation paper 
itself and other summary documents: https://www.lawcom.gov.uk/project/leasehold-
enfranchisement/. 
>  
> Please note that we may publish or disclose information you provide us in your consultation 
response, including personal information. For example, we may publish an extract of your response 
in Law Commission publications, or publish the response in its entirety. We may also be required to 
disclose the information, such as in accordance with the Freedom of Information Act 2000. If you 
would like information that you provide to be treated as confidential please contact us, but we 
cannot give an assurance that confidentiality can be maintained in all circumstances. An automatic 



disclaimer generated by your IT system will not be regarded as binding on the Law Commission. The 
Law Commission will process your personal data in accordance with the General Data Protection 
Regulation, which came into force in May 2018. 
>  
> Yours sincerely, 
>  
>  
> Research Assistant - Property, Family and Trust Law 
>  
> -----Original Message----- 
> From:  
> Sent: 12 November 2018 07:48 
> To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
> Subject: Leasehold Enfranchisement 
>  
> Dear Sirs, 
>  
> 1.) Your first objective described in then Scope of Proposals is to make the enfranchisement 
process the same for houses and flats. This necessarily means that all flats should be enfranchisable 
individually i.e. not restricted to blocks of flats being enfranchised. This requires the recognition of 
“flying freeholds” and permits the existence of “strata titles” i.e. removing the need for 
enfranchisable units to be based on the ground. At the time of the consideration of the 1993 Act the 
principal of “strata titles” was studied by the Ministry of Housing with particular reference to 
Australia, where it has been in successful operation for many years. I believe a delegation from the 
Ministry visited Australia for the purpose of such study. I do not know if their report has been 
published. The acceptance of “strata titles” would eliminate the method practiced by some landlords 
of splitting off a small portion of a house set on the ground into a separate short lease (e.g. an 
integral garage under a house) thus making the whole house unenfranchisable. This provision would 
provide substantial benefit to both leasehold flatowners and house owners and at the same time put 
them on the same footing. 
>  
> 2.)Section 19 of the Leasehold Reform Act 1967 authorises the Minister, through the courts, to 
grant qualifying landlords the right to oblige enfranchised properties to be maintained to a certain 
standard and observe certain conditions for the general benefit of residents in the area.The Act is 
silent whether it is the landlords’ duty (or obligation) to enforce these standards i.e. to use the 
powers so obtained. Landlords persisted in not using these provisions on the basis that this would be 
too onerous for them, in fact, actively resisting owners’ request to act. 
> (See Leasehold Valuation Tribunal proceedings LON/00BK/OEM/2010/0001 which details the 
arguments and shows the need to amend Section 19 to achieve the obligation of landlords to ensure 
maintenance of properties they no longer own). It may be understandable that landlords having lost 
a great portion of their freeholds in an area have not the same interest to maintain standards as 
before - but than they should not usurp the right to do so and, if necessary, relinquish the right or 
make some other arrangement. 
>  
> I shall be very grateful if you will consider the above two proposals for inclusion in the proposed 
legislation although I am just an individual, but with long years of experience both as leaseholder 
and a freeholder on a large London Estate. 
>  
> If I can be of any further assistance I am,of course entirely at your service. 
>  
> Very truly yours 



>  
> George Donath 
>  

 
 

>  
>  
>  
>  
>  
>  
>  
>  
> ________________________________ 
> This e-mail and any attachments is intended only for the attention of the addressee(s). Its 
unauthorised use, disclosure, storage or copying is not permitted. If you are not the intended 
recipient, please destroy all copies and inform the sender by return e-mail. Internet e-mail is not a 
secure medium. Any reply to this message could be intercepted and read by someone else. Please 
bear that in mind when deciding whether to send material in response to this message by e-mail. 
This e-mail (whether you are the sender or the recipient) may be monitored, recorded and retained 
by the Ministry of Justice. Monitoring / blocking software may be used, and e-mail content may be 
read at any time. You have a responsibility to ensure laws are not broken when composing or 
forwarding e-mails and their contents. 
 
 



Gerald Eve LLP Responses to CP238 (20 Dec 2018)

 

Page 1 of 38 

LAW COMMISSION CONSULTATION PAPER 238 

Leasehold home ownership: buying your freehold or extending your lease 

 

Responses of Julian Clark BSc (Hons) MRICS 

for and on behalf of 

Gerald Eve LLP (Chartered Surveyors) 

 

Introduction 

 

I am a Professional Member of the Royal Institution of Chartered Surveyors and I am a Partner at the 

Firm of Gerald Eve LLP, 72 Welbeck Street, London W1G OAY, with other offices in the City of 

London, Birmingham, Cardiff, Glasgow, Leeds, Manchester, Milton Keynes and West Malling. 

 

Gerald Eve is a firm of international property consultants based in the UK.  We operate a national 

network of nine offices and an international alliance of independent real estate advisors covering Europe 

and major US markets.  Gerald Eve provides independent, intelligent and relevant advice based on 

detailed market knowledge and sector understanding for property owners, investors, occupier and 

developers. 

 

Gerald Eve has extensive experience in giving advice on leasehold reform matters spanning some 43 

years. Our clients include lessees, but our principal work is for the major Central London Estates. 

These include the Grosvenor, Belgravia and Mayfair Estates (since 1973), as well as the Cadogan 

Estate (since 1976), the Portman Estate (since 2017), the Howard de Walden Estate (from 1982 to 

2017) and the Ilchester Estate (from 1992 to 2014).  Since 1995 when I first began to specialise 

leasehold enfranchisement, I have given advice to each of these Estates. In the overwhelming majority 

of cases the leaseholders/claimants have taken their own valuation advice, as a result of which our 

negotiations have been with a significant number of different surveyors acting for the 

leaseholders/claimants. 

 

I have given evidence on numerous occasions before Lands Chamber of the Upper Tribunal and its 

predecessor, the Lands Tribunal, and also before the First Tier Tribunal and its predecessor, the 

Leasehold Valuation Tribunal.  I have given evidence concerning valuations carried out under Sections 

9(1), 9(1A) and 9(1C) of the Leasehold Reform Act 1967 (as amended) (the 1967 Act) and under 

Schedules 6 and 13 of the Leasehold Reform Housing and Urban Development Act 1993 (as amended) 

(the 1993 Act).  I have given expert valuation evidence before the Lands Tribunal and the Upper 

Tribunal in the leading cases of Arbib, Sportelli, Nailrile, Klaasmeyer and 82 Portland Place amongst 

others.  I gave evidence as a witness of fact before the Upper Tribunal in the Mundy Relativity Appeals 
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held in January 2016.  I have also been instructed to provide expert valuation evidence in disputes and 

mediations concerning professional negligence claims relating to leasehold reform matters. 

I am providing these responses to CP238 on behalf of Gerald Eve LLP.  The views expressed herein 

do not necessarily reflect the views of any clients of this firm, although I have provided advice to a 

number of clients in respect of this Consultation. 

I consider that my professional experience as a valuer with a specialist knowledge of enfranchisement 

valuations, as I have outlined above, means that my contribution to the Law Commission’s 

Consultation is best directed towards detailed comments on the valuation aspects of their proposals.  

For that reason I have provided, as set out below, my detailed responses to the questions posed by 

the Law Commission in Chapter 15 (Valuation: Options for Reform) and Chapter 16 (Intermediate and 

Other Leasehold Interests), that is Questions 107 – 125 in respect of Chapter 15 and Questions 126 – 

135 in respect of Chapter 16. 

In respect of the other matters covered in the Consultation namely: what enfranchisement rights 

should be granted; who should exercise those rights; how should they be exercised and the lessees’ 

liability to reimburse landlords’ costs, many of the Commission’s proposals under those headings 

have required specialist legal expertise in order to analyse, appraise and provide meaningful 

comments.  As a valuer, my contribution in answering those questions, ie Questions 1 – 106, would 

be limited and so my energies have been focussed on Chapters 15 and 16.  That said, I have read 

the detailed draft responses prepared by specialist lawyers, namely Damian Greenish and also those 

of Boodle Hatfield LLP.  Much of what they both say appears to me to be cogent and well-reasoned 

and I therefore support their responses.  Of course, for some of the responses Mr Greenish will have 

provided a different opinion to those expressed by Boodle Hatfield.  It is not my intention to endorse 

one over the other.  In my view that their opinions, however expressed, require serious consideration 

by the Commission. 

 

Summary Comments 

 

Whereas we have set out our detailed responses to the Chapter 15 and 16 questions in the next 

section, I would first like to provide some brief comments on the Consultation proposals as a whole: 

• Firstly we applaud the Law Commission for its comprehensive review of the current 

enfranchisement legislation and for its efforts to devise workable proposals for a simplified 

regime that would make the enfranchisement process easier, quicker, more efficient and 

costs effective both for leaseholders and landlords. 
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• Many of the proposals made by the Commission have merit.  For instance, the introduction of 

a single regime applying for both flats and houses and freehold claims and lease extensions 

has much to recommend it. 

 

• Likewise the proposal to retain the definition of a long lease, to which enfranchisements rights 

apply, as being a lease the term of which exceeded 21 years on the date of grant, is to be 

welcomed.  Enfranchisement rights should not be extended to lessees with leases granted for 

terms of less than 21 years as this would reduce choices available in the market and would 

thus adversely affect both leaseholders and freeholders. 

 

• We support the proposal that, for freeholder claims whether for houses or the collective 

enfranchisement of blocks of flats, there should be a test such that qualifying properties 

should exclude those properties for which 25% or more of the floor area comprises space 

used for non-residential purposes. 

 

• However, other proposals require closer scrutiny.  For instance, whilst the introduction of the 

concept of a single residential unit in place of the definition of a house or a flat, has merit, we 

note that legal experts have expressed caution over the proposed definition. 

 

• Likewise, the concept of extending rights to leaseholders of houses and flats on an “estate” to 

collectively enfranchise appears superficially to be a good idea when the concept is applied to 

a small or medium sized post war development of houses and flats located outside Greater 

London.  However, the test for a qualifying estate needs very careful consideration.  As it 

stands, the proposed test is for the estate to be defined as one linked by a common service 

charge agreement.  On that basis, there is a risk of unintended consequences such that 

properties located around garden squares in central London for instance, may qualify for 

estate enfranchisement simply because they are subject to a common service charge to fund 

the maintenance of the communal gardens.  It is not clear how an “estate” enfranchisement in 

such circumstances would benefit anyone. 

 

• Whilst the suggestion by the Commission that owner occupier leaseholders be distinguished 

from commercial investor leaseholders, or other private leaseholders who do not occupy the 

dwelling as their only or principal home such as private buy to let investors, has merit, we 

consider that applying different qualifying tests and different bases of premium calculations to 

one group of leaseholders as to another, will not achieve the main objective of the 

Commission to simplify the enfranchisement regime as a whole. As we comment in our 

detailed responses to the Chapter 15 questions, we think that there is a risk of a two tier 

market evolving in that scenario. 

 



Gerald Eve LLP Responses to CP238 (20 Dec 2018)

 

Page 4 of 38 

• As to proposals to change the current provisions concerning the lessees liability to reimburse 

the reasonable legal and valuation non-litigation costs incurred by the landlord in responding 

to a statutory claim, we consider these work well as they stand, given that the leaseholder has 

the right to apply to the First Tier Tribunal for a determination in the event that their liability for 

costs is disputed.  It is right there where a landlord is being deprived of his property under a 

statutory regime, so he should be reimbursed for the costs he has incurred in responding to 

the claim.  Whereas the introduction of a cap on recoverable fees has some merit, we 

consider that some form of scale linked to the value of the property being enfranchised would 

be essential.  That said the amount of work involved on the part of the landlord in responding 

the low value claims can be as much as for higher value claims.  For instance the same level 

of work is required for investigating a claim at the outset and preparing a valuation report, 

whether the premium is low or higher. 

 

• Lastly, in relation to valuation, we set out our detailed comments in the remainder of our 

responses. 
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Detailed Responses to Questions raised by the Law Commission 

 

Chapter 15 (Questions 107 – 125) and Chapter 16 (Questions 126 – 135)  

 

 

Chapter 15: Valuation: Options for reform 

 

(The paragraph numbers provided in brackets after the question numbers 

are the relevant paragraphs of CP238 to which the question relates) 

 

 
Consultation Question 107. (Paragraph 15.25) 

17.168  We invite the views of consultees as to: 

 (1)  whether the section 9(1) valuation methodology should be retained indefinitely or 

 temporarily, and if so for how long; or 

 (2)  whether the section 9(1) valuation methodology should be replaced with a fixed  

 proportion of a “term and reversion” valuation or another simplified methodology;   and 

 (3)  whether the test for whether section 9(1) (or a simplified methodology) applies  

  should be determined: 

  (a)  by reference to capital value; 

  (b)  by reference to council tax banding; 

  (c)  by reference to the location of the property; 

  (d)  by reference to an amended version of the current test for leases granted 

   after 1 April 1990 (in other words, calculating “R” under section 1(1)(a)(ii) of 

   the 1967 Act); or 

  (e) by some other means. 

 

Response 

Section 9(1) valuations are recognised to be one of the more, if not the most, complex of all the 

statutory LRA valuations provisions and, given that it applies for the lowest value houses, its 

continued retention places a continued cost and burden on both leaseholder claimants and landlords 

responding to enfranchisement claims made under this section.  The costs and burden are two-fold 

firstly in terms of legal costs incurred by claimants and landlords in identifying that the property in 

question satisfies the relevant financial criteria (rateable value) for Section 9(1) to apply and secondly 

in terms of valuation costs in assessing correctly the relevant complex components of the Section 9(1) 

valuation as applicable to the property in question. 
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The suggestion that the Section 9(1) basis be continued temporarily and then repealed is to be 

supported and a sunset provision of in the order of 5-10 years should provide enough time for those 

remaining leasehold houses for which Section 9(1) applies to be enfranchised. 

 

It is accepted that the benefit to leaseholders qualifying under Section 9(1) is that the valuation 

produces the lowest premiums of all  the statutory basis when applied to the same property, that is for 

Section 9(1), 9(1A) and 9(1C).  In order to replace Section 9(1) with a simplified valuation process,   

we have undertaken modelling that indicates that it is difficult to replicate a Section 9(1) premium 

exactly using a simplified method.  However, we set out below a simplified Suggested Alternative 

valuation model that could be applied (once the sunset period for Section 9(1) has ended), to those 

remaining properties to which Section 9(1) financial criteria would have applied: 

 

a) Capitalise the ground payable for the period to the term date of the lease by applying a similar 

capitalisation rate as would be applicable for the property in question under the current 

Section 9(1) basis. 

 

b) Determine the value of the freehold interest in the property at the date of claim assuming 

vacant possession and disregarding the value of tenants’ improvements (FHVP). 

 

c) Take the freehold vacant possession value determined at (b) and multiply by a percentage 

equivalent to the “site value proportion” prevailing for the location in question, so say 50% for 

location in Greater London and 35% for locations outside Greater London. 

 

d) Defer the “site value” determined at (c) for the period to the term date of the lease by applying 

the relevant Sportelli deferment rate for houses of 4.75% (adjusted if applicable for any 

potential risk of obsolescence for properties outside Greater London). 

 

e) Add the product of (a) and (d) to give the premium payable, plus landlord’s recoverable costs 

as applicable. 

 

In this respect, we provide as Appendix 1 to these Responses a summary table showing the 

calculation of the Section 9(1) premiums payable for a low value house with a freehold vacant 

possession value of £325,000, calculated at 10 yearly intervals from 1 year unexpired up to 140 years 

unexpired.  We have provided two such calculations at the relevant unexpired term intervals, one 

based on a Section 15 rent assessed against a 50% site value proportion and the other with the 

Section 15 rent assessed against a 35% site value proportion. 

 

In comparison to each of these Section 9(1) premiums we have calculated the corresponding 

Suggested Alternative premiums at each unexpired term interval following the methodology set out 
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above.  We have provided one Suggested Alternative (No 1), assuming the freehold reversion is 

reduced to a 50% site value and the other (No 2) assumes the freehold reversion is reduced to a 35% 

site value. 

 

At each unexpired term interval, we have shown the difference between the premium resulting from 

Suggested Alternative No 1 or No 2, with the corresponding Section 9(1) premium and have also 

shown the difference as a percentage of the Section 9(1) premium. 

 

As can be seen from the summary table Suggested Alternative methodologies provide very similar 

premiums to the Section 9(1) basis at most unexpired terms: 

 

a) Assuming a 50% site value, the Suggested Alternative No 1 gives a premium slightly lower 

than Section 9(1) (up to 8% lower) below 50 years unexpired and at 50 years unexpired and 

above, the resulting premium is very slightly higher that the corresponding Section 9(1) 

premium (up to 6.5% higher). 

 

b) Assuming a 35% site value, the Suggested Alternative No 2 gives a premium slightly lower 

than Section 9(1) (up to 14% lower) below 80 years unexpired and above 80 years unexpired 

the resulting premium is very slightly higher that the corresponding Section 9(1) premium (up 

to 2.8% higher). 

 

To the extent that the Suggested Alternative methodology produces a higher premium than Section 

9(1), this would provide an incentive for leaseholders to submit claims under Section 9(1) well before 

the sunset period expires. 

 

In terms of a replacement financial test for the current reliance on rateable values, the above model 

could be applied to properties falling within Council Tax Bands A – E. 

 

 

Consultation Question 108. (Paragraph 15.29) 

17.169  We invite the views of consultees as to: 

 (1)  whether a separate, simplified valuation regime should be created for low value  

  and/or straightforward enfranchisement claims; and 

 (2)  how such low value and/or straightforward claims should be identified. 

 

Response 

 

Our suggestion is that for properties (that is properties falling within the new definition proposed by 

the Commission of Residential Unit), which are located outside Greater London, a simplified valuation 
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regime could be applied for both lease extensions and freehold claims where the claimant leasehold 

interest has more than 125 years unexpired at the date of claim, due to the likely low or nominal value 

of the reversion. 

 

 

In terms of a suitable simplified valuation regime it is suggested that a single multiplier be applied to 

the ground rent passing as at the date of claim.  As to the relevant multiplier to be applied, we suggest 

that regard be paid to the Years Purchase (YP) multiplier applicable for a term of 125 years.  The 

corresponding YPs for 125 years at different capitalisation rates are as follows: 

 

Capitalisation rate (%) YP at 125 years 

3.0 32.5 

3.5 28.1 

4.0 24.8 

4.5 22.1 

5.0 19.9 

5.5 18.1 

6.0 16.6 

6.5 15.4 

7.0 14.3 

7.5 13.3 

8.0 12.5 

8.5 11.8 

9.0 11.1 

9.5 10.5 

10.0 10.0 

 

 

As regards applying a YP multiplier of 10 (capitalisation rate of 10%), this would in practice be the 

same as applying Option 1A as proposed by the Commission and which we note that the Commission 

itself all but rejects for various reasons. 

As to applying a YP based on a capitalisation rate at the other end of the scale, we are aware the the 

recent decision of the FTT in the All Saints Case (case Nos: CHI/21UC/OCE/2017/0026, 0026 & 

0029), in which the FTT determined on the evidence that a capitalisation rate of 3.5% should apply to 

a ground rental income stream reviewed 15 yearly from 2022 adjusted by RPI and payable for some 

125 years calculated from 2007.  The YP based on a rate of 3.5% for 125 years is 28.1. 
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By way of a solution for a simplified methodology we suggest adopting a YP multiplier of 20 to be 

applied to the ground rent passing for properties falling within this category as outlined above.  A YP 

of 20 would equate to a capitalisation rate close to 5%, which we consider to be fair to leaseholders 

and landlords, bearing in mind that it would account for the value any future rent reviews. 

 

We do not consider that the type of simplified approach as suggested above would be appropriate for 

properties located in Greater London, particularly those located in Prime Central London.  Firstly, the 

freehold vacant possession values of properties located in Greater London are such that the present 

value of long deferred reversions (even in the order of 125 years or more) are measurable and could 

not be considered nominal.  For instance, consider a flat located in Greater London with a freehold 

vacant possession value of £1,750,000.  Such a flat in Prime Central London may have a floor area of 

875 sq.ft to 1,000 sq.ft (£2,000 per sq.ft to £1,750 per sq.ft) or over 2,000 sq.ft (£850 per sq.ft) if 

located further out in say Hammersmith.  Whilst the flat would be at the upper end of value in the 

outer London boroughs, it would be a mid to lower midrange flat in Prime Central London, where 

freehold values can exceed £3,000 per sq.ft and a flat with an area of 1,000 sq.ft or below would be at 

the smaller end of the market.  The present value multiplier for 125 years, applying the Sportelli 

deferment rate for flats of 5%, is 0.00225.  Applying that multiplier to the example flat with a freehold 

value of £1,750,000 gives a present value of the freehold reversion in that flat of £3,937.  At 150 

years, the present value multiplier is 0.00066, giving a present value of the reversion of £1,155.  

Those sums are not nominal. 

 

Further, many leases with over 125 years in Prime Central London are for flats which have already 

been subject to completed statutory lease extension claims and as such are subject to peppercorn 

rents.  Were the freehold of such a flat or house to be transferred or a further lease extension to be 

granted, at a premium based on a multiplier of the ground rent passing, the resulting premium would 

be Nil.  Given the values of the long deferred reversions as illustrated above, that would deprive the 

landlord of an interest of value. 

 

Lastly, it is common for blocks of flats, particularly in Prime Central London, to be held from the 

landlord by way of a headlease, under which the occupational long underleases have been granted.  

The tenure structure of such blocks may be complicated and would not lend themselves readily to a 

simplified valuation. 
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Consultation Question 109. (Paragraph 15.37) 

17.170  Do consultees consider it desirable to seek to treat commercial investors differently from 

owner-occupier leaseholders in respect of the premium payable for the exercise of 

enfranchisement rights? 

 

17.171  If so: 

 (1)  do consultees consider that it might be possible to distinguish between such  

  leaseholders: 

  (a)  by reference to whether the leaseholder is exercising enfranchisement 

   rights for the first time; 

  (b)  by reference to whether the leaseholder is exercising enfranchisement 

   rights in respect of his or her only or main home; or 

  (c)  by some other means? 

 (2)  how might the valuation methodology be varied so as to produce different  

  premiums for different types of leaseholder? 

 

Response 

In principle, commercial investors should be treated differently from owner-occupier leaseholders.  

Such investors by enfranchising at a premium which has been discounted in some prescribed way 

compared to the current statutory bases would then be able to sell on / turn their investment and gain 

a windfall profit.  Also, such investors would be in a position to drive up the market for short leases, 

knowing they could still make a reasonable profit on a subsequent sale, all to the detriment of owner 

occupier leaseholders.    

The simplest approach would be to restore the residency test in the form that applied before its 

abolition by the 2002 Act, such as occupying the property as their own or principal home for the last 

three years or three years in the last ten.  However creating some form of test, whether a residency 

test or the others suggested by the Commission all add a layer of complexity and cost, particularly for 

low value claims, which would be contrary to the aims of the reforms which are to simplify and reduce 

the costs of enfranchising. 

As to an appropriate valuation methodology for commercial investor leaseholders, were the 

Commission to be minded to propose a different one to that applying for owner occupier leaseholders, 

then our suggestion would be that the current statutory valuation bases should continue to apply with 

no prescribed discounts as may apply for owner occupier leaseholders. 

 

  



Gerald Eve LLP Responses to CP238 (20 Dec 2018)

 

Page 11 of 38 

Consultation Question 110. (Paragraph 15.67) 

17.172  We invite the views of consultees as to whether the treatment of ground rent reviews in any 

valuation methodology should be restricted in any of the ways set out at paragraphs 15.59 to 

15.66. 

 

Response 

There are a wide range of possible rent review bases, in particular for leasehold properties located in 

Prime Central London.  Such review bases include: 

a. Simple fixed increases where the amount of rent on each review is expressly stated: 

e.g. £100, rising to £200 after 20 years £300 after 40 years etc. 

b. Rents ascertainable for each period: e.g. doubling every 10 years 

c. Rents increasing by reference to an Index: e.g. RPI or CPI or it may be some other 

property index 

d. Rents which are reviewed or ascertained (generally by giving notice where time may 

or may not be of the essence) to or by one of several mechanisms: 

(i) A proportion of freehold vacant possession value of the property 

(ii) A proportion of leasehold vacant possession value of the property 

(iii) A proportion of capital value of the site 

(iv) A proportion of the open market rental value of the property 

(v) A proportion of the letting value of the site with or without a hypothetical 

planning consent for a hypothetical development. 

(⁺ i) A proportion of a headlease rent

We suggest that the simplest approach in all cases would be to value the rents passing and on review 

as provided for in accordance with the lease of the property in question, but to apply a cap in the 

valuation such that where the quantum of any rent passing or payable on any future rent review is 

capped at an amount equivalent to 0.1% of the freehold vacant possession value of the property in 

question, when assessed at the date of claim.  It is widely recognised, particularly in Prime Central 

London, that a rent payable where the figure is equal to or less than 0.1% of the value of the freehold 

in possession does not have an adverse impact of the value of a leasehold interest in the same 

property. 

Although the approach outlined above would simplify the valuation, it should be born in mind that 

leasehold properties in Prime Central London are commonly held by parties who had acquired such 

leases in the full knowledge any onerous terms of their leases, such as onerous or geared ground 

rent, or they would have received professional advice prior to exchange of contracts and would have 

adjusted their bids downwards accordingly.  Such leaseholders operating in a sophisticated market 

would benefit from a windfall gain if on any subsequent enfranchisement the premium was calculated 

ignoring any onerous rents.  For instance the premium would be reduced twice firstly because the 
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freeholder would not be compensated for the loss of the top slice of rental income said to be onerous  

and secondly because, when calculating the quantum of marriage value, any reduction in the value of 

the existing lease attributable to the onerous element of the ground rent would be reversed, thus 

reducing the landlord’s share of marriage value. 

 

Consultation Question 111. (Paragraph 15.71) 

17.173  We invite the views of consultees as to whether capitalisation rates for enfranchisement 

valuations should be prescribed and, if so: 

 (1)  how; 

 (2)  by whom; 

 (3)  how often; and 

 (4)  in respect of what different types of interest. 

 

Response 

 

When valuing properties in Prime Central London, particularly for terms unexpired of less than 80 

years, in the majority of cases the present value of the rental income stream forms the minority 

component of the premium payable, both for the enfranchisement of houses and the lease extensions 

of individual flats and the collective enfranchisement of blocks of flats.  This is because the ground 

rents payable, even when geared on review as illustrated above, are relatively low and when 

capitalised at the relevant market rate the resulting present value sum is low when compared to the 

present value of the freehold reversion and the quantum of any landlord’s share of marriage value 

that may be payable.  Accordingly, prescribing the capitalisation rate could simplify the valuation 

process in such circumstances. 

 

However, for leases over 80 years where no marriage value is payable, the value of the ground rent 

becomes a bigger component of the enfranchisement premium, although the premiums reduce the 

longer the unexpired term.  The choice of capitalisation rate therefore becomes increasingly sensitive 

the longer the unexpired term, as illustrated by the range YP multipliers referred to above. 

 

The choice of market capitalisation rate applied in any one case under current practice would depend 

on the nature of the rental income stream and the period over which the income is paid.  Thus a 

higher capitalisation rate might apply for a fixed income paid over a long period, to account for the 

erosion in value attributable to inflation, whereas a rent subject to reviews at intervals of say 15 years 

and geared to a proportion of capital value is likely to be valued at a lower rate, given the frequency of 

the reviews and the inflation proofing nature of the review formula. 
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A baseline capitalisation rate could be prescribed by a committee of experts at regular five yearly 

intervals.  Valuers could then make suitable adjustments to the circumstances of the rental income 

stream in question.  The panel of experts, comprising property valuation and economic experts, could 

consider evidence submitted to it by interested parties before determining the rate applicable for the 

next five years.  However, such a process may be costly in terms of the costs incurred in resourcing 

the committee and the costs incurred by parties in submitting evidence for consideration for the next 

review period. 

 

Alternatively, a baseline capitalisation rate could be prescribed by reference to the prevailing Bank of 

England base rate, to which would have to be added a suitable prescribed “property risk premium”.  

The baseline rate could then be varied to suit the income stream in question as indicated above.  

However, whilst leaseholders and landlords would have easy access to the current BOE base rate, 

prescribing the property risk premium would require a panel of experts, with resulting costs being 

incurred as referred to above. 

 

 

Consultation Question 112. (Paragraph 15.75) 

 

17.174  We invite the views of consultees as to whether deferment rates for enfranchisement 

valuations should be prescribed and, if so: 

  (1)  how; 

  (2)  by whom; 

  (3)  how often; and 

  (4)  in respect of which geographical areas. 

 

Response 

The deferment rate applied in most enfranchisement premium valuations, that is for the 

enfranchisement of houses, the lease extension of flats and the collective enfranchisement of blocks 

of flats has effectively been prescribed for leases with more than 20 years unexpired for some years 

now (since circa 2006) and on a nationwide basis by virtue of the decision of the Lands Tribunal in the 

Sportelli group appeals.  On that basis the prescription of a deferment rate for future claims ought to 

be feasible. 

The Sportelli formula for the deferment rate is: Risk Fee Rate (RFR), set by the LT at 2.25%, less a 

Real Growth Rate (RGR) set by the LT at 2.0% plus a Risk Premium RP, set by the LT at 4.5%.  The 

resulting deferment rate of 4.75% was set for houses, with an addition of a ¼ percentage point for the 

valuation of flats (thus 5%) attributable to the greater management issues associated with flats. 
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The LT set the RFR having regard in particular to a five year rolling average derived from average 

index linked yields over the last decade to 2006.  It is generally recognised that a five year rolling 

average assessed on the same basis today would be provide a far lower risk free rate of well below 

1%. 

The LT set the RGR by reference to long term national house price growth statistics such as that 

published by the Nationwide Building Society.  The intention of the UT was to take a long term view, 

that is over a 50 year period, in setting the RGR so as to iron out the effect of short term fluctuations 

in the market.  Detailed research would have to be undertaken to ascertain the current long term RGR 

if it were to be prescribed. 

As to the RP, the LT in Sportelli did not provide any detailed analysis by which it concluded that 4.5% 

was the correct risk premium.  Accordingly, there is little guidance from the decision as to how the RP 

might be set if reassessed for prescription. 

On balance and because of the likely substantial fall in the RFR over the last decade since Sportelli 

was determined, it is more than possible that a deferment rate prescribed today, having regard to the 

Sportelli methodology, would be lower than the current rates of 4.75% for houses and 5.00% for flats.   

Calculating enfranchisement premiums based on that approach is likely to result in higher premiums 

than those payable under current practice, which would be contrary to terms of reference of the 

Commission’s remit to reduce premiums. 

Our suggested solution is therefore to prescribe deferment rates at the current Sportelli rates, on the 

basis that leaseholders would be protected from any potential increase in premiums resulting from a 

lower deferment rate applying in the future and landlords would have some security in so far as they 

would know that prescribed deferment rates would be no higher than the current Sportelli rates.  We 

suggest that such a prescription apply to leases at all unexpired terms, including lease below 20 

years.  As such this would dispense with the complex approach for determining the deferment rate 

applicable for lease below 5 years unexpired as outlined in the Upper Tribunal decision of the 

Trustees of the Sloane Stanley Estate v Carey-Morgan and others [2011] UKUT 415(LC) & 

LRA/86/2009, commonly known as the Vale Court Approach.  It would also remove the difficulties of 

determining the deferment rate applicable for reversions where the unexpired term is between 5 years 

and 10 years, for which there is no guidance from Upper Tribunal decisions and for unexpired terms 

between 10 and 20 years, where the Upper Tribunal guidance, such as it is, is complex (Earl 

Cadogan v Cadogan Square Properties Limited [2010] UKUT 427 (LC) 

As to who might determine any prescribed deferment rates, then if necessary we suggest that these 

be set by the same committee of experts as may prescribe capitalisation rates as referred to above, 

meeting five yearly to hear any evidence submitted by interested parties.  The same comments on 

costs and resourcing would apply as outlined above. 
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Consultation Question 113. (Paragraph 15.79) 

 

17.175  We invite the views of consultees as to whether relativity or a no Act deduction should be 

prescribed for enfranchisement valuations and, if so: 

(1) how; 

 (2)  by whom; 

 (3)  how often; 

 (4)  in respect of which geographical areas; and 

 (5)  whether the 80-year cut-off should be removed. 

 

Response 

 

We consider that where marriage value is payable the valuation of the lessee’s existing interest 

should be undertaken disregarding the value of rights to enfranchise.  This is because the landlord is 

obliged to dispose of their freehold interest under a legislative regime that is in effect a form of 

compulsory purchase.  As such, the value of the “scheme”, which in an enfranchisement scenario is 

the value of leaseholders’ rights to enfranchise, should be disregarded in the compensation valuation. 

 

The value of the freehold in possession of the subject property is likely to be one of the first 

components of the valuation to be assessed having regard to market evidence when an 

enfranchisement valuation is undertaken either for a leaseholder or for a landlord. 

 

To simplify the valuation of the existing lease without rights, we consider that it would be appropriate 

to prescribe a without right leasehold/freehold relativity drawn from a table or graph.  For properties in 

Prime Central London the key guidance from the Upper Tribunal comes from its decision in the 

Mundy Case determined in 2016 and upheld on appeal to the Court of Appeal.  A large amount of 

evidence on relativity was provided to the UT during the Mundy hearings and the broad conclusion of 

the UT in that leading case was that for Prime Central London properties, the graph and table of 

leasehold/freehold without rights relativities produced by Gerald Eve in 1996 (the Gerald Eve Graph) 

had become adopted as the industry standard by practitioners advising both landlords and 

leaseholders.  The UT also concluded on the evidence that relativities had probably fallen since the 

Gerald Eve Graph was first created, due to structural changes in the market that had occurred since 

1996, namely the increase in foreign purchasers seeking very long leasehold or freehold properties in 

Prime Central London, amongst other factors. 
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On that basis it is likely that a prescribed without rights relativity table or graph complied having 

regard to the current structure of the market would point to relativities that were lower for any given 

year than those shown by the Gerald Eve 1996 Graph. 

 

Accordingly, to simplify the valuation process and for properties within Greater London, we suggest 

that without rights relativities could be prescribed in accordance with the Gerald Eve 1996 Graph.  

Leaseholders would be protected in so far as premiums would not be increased by a new graph with 

lower relativities and landlords would have security in so far as they would know that premiums would 

not be reduced from current basis. 

 

For ease of reference, we provide as Appendix 2, a schedule setting out the leasehold/freehold 

relativities provided by the Gerald Eve 1996 Graph at 1 yearly intervals from zero (0% of FHVP) to 

130 years (99% of FHVP).  Above 130 years relativities are said to remain at 99% of FHVP.   

 

The Gerald Eve 1996 Graph applies for leasehold properties subject to nominal ground rents and 

exclusive of tenants’ rights to enfranchise.  When valuing the leasehold interest of a property subject 

to an onerous ground rent, ie where the rent passing or on review is greater than 0.1% of the FHVP, 

the current practice is to apply a relativity derived from the Gerald Eve Graph and then to make a 

downwards adjustment in relativity to account for the element of the rent that is onerous.  As we have 

suggested in the section on ground rents (See Responses to Question 110 above), under a simplified 

valuation, any tranche of rent passing or payable on review that would exceed 0.1% of the FHVP 

would be ignored and as such there would be no need to apply any onerous ground rent adjustment 

when valuing the existing lease under our suggested approach. 

 

For leasehold properties outside Greater London, the RICS 2009 report on relativities indicates that 

what have become known as mortgage dependent properties are subject to different relativity curves 

than the Gerald Eve 1996 Graph, with no one curve having an application on a nationwide basis.  

Research would therefore be required to determine a suitable prescribed without rights curve for 

properties outside Greater London. 

 

We note that the Commission requests views on whether the 80 year cut-off for marriage value 

should be removed.  Removing the 80 year threshold above which marriage value is not payable 

would reverse the statutory basis imposed by the 2002 Act, which deprived landlords of any share of 

marriage value for leases of 80 or more years unexpired.  It is generally recognised that there is at 

least a 50% increase (and over 100% in some cases) in the premium payable for a lease with 80 

years unexpired with no marriage value payable compared to the premium payable for the same 

property valued with 79 years unexpired, for which marriage value is included. (See example 

valuations referred in answer to Questions 117 below.  As such the 80 year rule has been beneficial 

to leaseholders at the expense of landlords.   
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A further way leaseholders have benefited is that in cases where a lease with more than 80 years is 

being enfranchised and that lease has been subject to an onerous restriction, (such as a user 

restriction) which is to be released on completion of the transfer, it is very difficult for the landlord to 

capture a share of the release of value of which the lessee will benefit on completion.  Where 

marriage value is payable, the landlord is able to recover a 50% share of the uplift as the full value of 

the freehold interest to the claimant, with the restriction realised, is included in the top half of the 

marriage value calculation.  This problem was illustrated in the Upper Tribunal case of Money & 

Carey–Morgan v Cadogan Holdings Limited re the collective enfranchisement of 15 Tite Street SW3 

(LRA/23/2012). In that case, the freehold interest in a building, which included a caretakers flat 

subject to a lease expiring in 2133 with a user restriction to that of a caretaker only until 2043, was to 

be enfranchised, with the freehold transfer including no continuing restriction in respect of the 

caretakers flat.  The leaseholder of the caretakers flat was a participating tenant in the collective 

claim.  As such no marriage value was payable for that flat, notwithstanding the uplift in value 

attributable to the release of the user restriction.  The UT held in favour of the landlord that the 

Schedule 6 valuation should capture the release of value somewhere, under paragraph 3 of Schedule 

6 if not in the marriage value. However the UT was not called upon to determine a valuation and 

remitted the case back to the Leasehold Valuation Tribunal for another determination.  Before that 

occurred the claimants were granted leave to appeal to the Court of Appeal.  However, the case was 

settled by negotiation before the Court of Appeal hearing, with the freeholder capturing some but not 

all of the uplift in value it was seeking.  Accordingly, although the UT concluded that the landlord 

should not be deprived of the loss in value in such circumstances, the issue remains clouded given 

the leave granted to the claimants to appeal to the Court of Appeal and the lack of a definitive 

valuation determination. 

 

Reversing the 80 year rule, as the Commission suggests, would restore the balance to the landlord, 

albeit that this would lead to an increase in premiums payable for the enfranchisement or the lease 

extension of leases of 80 years or more, apparently contrary to the remit of the Commission to 

suggest ways to reduce premiums. 
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Consultation Question 114. (Paragraph 15.83) 

 

17.176  We invite the views of consultees as to whether the possible right to hold over at the end of a 

long lease should be disregarded on an enfranchisement valuation. 

 

Response 

 

We agree to this suggestion, which would simplify the valuation process. 

 

 

Consultation Question 115. (Paragraph 15.86) 

 

17.177  We invite the views of consultees as to whether a discount for leaseholder’s improvements on 

an enfranchisement valuation should be retained. 

 

Response 

This proposal would simplify the valuation in so far as it would no longer be necessary for the 

leaseholder to prove and the landlord to research a claim for the disregard of tenants improvements.  

However, the proposal would lead to an increase in premiums payable for those properties where 

lessees have undertaken improvements at their own expense and so they would be ultimately end up 

paying twice for the value of those improvements. 

We suggest that a suitable solution would be to provide for tenants improvements to be disregarded 

where they have been undertaken during the currency of the claimant’s existing lease or within a 

period of 21 years ending on the date of claim, whichever is the shorter.  That way it would not be 

necessary to research whether very historic alternations qualify as tenants improvements, given that 

records of such alterations may no longer be available. 

 

Consultation Question 116. (Paragraph 15.91) 

 

17.178  We invite the views of consultees as to whether it should be possible for leaseholders to elect 

to accept a restriction on development to prevent development value from being payable as 

part of an enfranchisement valuation. 

 

Response 

 

Whereas this proposal would limit the premium payable to the benefit of the leaseholder by excluding 

from the premium any value attributable to development potential, it would not simplify the process in 
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the long term.  This is because as / when the former leaseholder wish to undertake a development of 

the property in the future, which would be in breach of the restriction, it would be necessary for the 

former leaseholder to either negotiate with the former freeholder for the release of the covenant or to 

apply to the Upper Tribunal under the provisions of the Law of Property Act 1925 to have the 

restriction lifted or amended. 

 

A further complication from the landlord’s point of view is that they would have to continue to police 

such restrictions long after the property has been sold in order to monitor potential breaches of the 

restrictions. 

 

We consider that it would be preferable for the leaseholder to obtain a freehold transfer clean of 

restrictions unless any are agreed between the parties as part of their negotiations.  On that bsiss the 

landlord would be secure in the knowledge that they have secured full value for the transfer and the 

leaseholder would be secure in the knowledge that they have acquired an un-encumbered freehold. 

 

 

Consultation Question 117. (Paragraph 15.103) 

 

17.179  We invite the views of consultees as to which, if any, of the valuation options we have 

discussed (set out at Options 2A to C in Chapter 15) are preferable and, so far as any 

preferred option contains a range of possible reforms, which of those reforms should be 

adopted. 

 

Response 

 

We have undertaken modelling exercises to compare the impact of the Options proposed by the Law 

Commission, that is Options 1A, 1B and 2A and 2B against the premiums generated by a typical 

Section 9(1C) freehold valuation of two houses in Prime Central London at different unexpired terms 

and a typical Schedule 13 lease extension valuation for two flats also located in Prime Central 

London.  The circumstances of the example properties are as follows: 

 

a) Both houses are assumed to have a freehold vacant possession value of £5.0 million.  One 

house is let subject to a low fixed ground rent of £100 per annum and the other at a higher 

fixed ground rent equating to 0.1% of the freehold value (thus £5,000 per annum), ie at the 

upper end of palatable rent range. 

 

b) Both flats are assumed to have a freehold vacant possession value of £1.75 million.  One flat 

is let subject to a low fixed ground rent of £100 per annum and the other at a higher fixed 
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ground rent equating to 0.1% of the freehold value (thus £1,750 per annum), also at the upper 

end of palatable rent range. 

 

We refer to the summary schedules appended herewith as follows: 

 

• Appendix 3 - House subject to a ground rent of £100 per annum fixed. 

• Appendix 4 - House subject to a higher ground rent of 0.1% of freehold value 

• Appendix 5 - Flat subject to a ground rent of £100 per annum fixed. 

• Appendix 6 - Flat subject to a higher ground rent of 0.1% of freehold value 

 

For each example property, the relevant statutory premium has been calculated at the following 

unexpired term intervals: 

 

• 1 year unexpired 

• 10 years unexpired and at 10 yearly intervals through to 140 years. 

• In addition a premium has been calculated at 79 years unexpired, which show a comparison 

to the change in premium above and below the current 80 year marriage value threshold. 

 

For the “Control” Section 9(1C) valuations, the ground rents have been capitalised at 5%, the freehold 

deferred at 4.75% (per Sportelli) and the existing lease, without rights, has been valued by applying a 

leasehold freehold relativity taken from the Gerald Eve 1996 graph of relativities. 

 

For the “Control” Schedule 13 valuations, the ground rents have been capitalised at 5%, the freehold 

deferred at 5.00% (per Sportelli) and the existing lease, without rights, has been valued by applying a 

leasehold freehold relativity taken from the Gerald Eve 1996 graph of relativities. 

 

Our modelling exercises assume fixed ground rents, although it would be possible to reflect future 

geared reviews via the choice of capitalisation rate.  In that respect our choice of a 5% capitalisation 

rate for the modelling of the house / flat with a ground rent of 0.1% of FHVP may be regarded as 

being on the low side for the longer terms, for which the present value of the rental income stream is 

errored by inflation.  However, our choice of a 5% capitalisation rate is a recognition of the likely 

impact of future geared rent reviews at regular intervals. 

 

Our application of 5% capitalisation rate for the fixed £100 pa rented house / flat is low especially for 

the longer terms given the adverse impact of inflation as indicative above.  However, but by using the 

same capitalisation rate as that applied for the higher rent modelling, a direct comparison can be 

made of the impact of the level of rents payable in the valuations. 
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For illustrative purposes, when analysing the impact of Options 2A for both the houses and the flats, 

we have varied the valuation components as follows: 

 

• Increasing the capitalisation rate in isolation from 5.0% to 7.0% 

• Increasing the deferment rate in isolation from 4.75% to 5.75% for the houses and from 

5.00% to 6.00% for the flats.  

• Increasing the capitalisation and deferment rates together. 

 

When analysing the impact of Options 2B for both the houses and the flats, we have varied the 

valuation components as follows: 

 

• Increasing the capitalisation rate in isolation from 5.0% to 7.0% 

• Increasing the deferment rate in isolation from 4.75% to 5.75% for the houses and from 

5.00% to 6.00% for the flats.  

• Increasing in isolation the relativity, by, for illustrative purposes only, applying the Savills 2016 

Enfranchiseable (with rights) Graph. 

• Increasing the capitalisation and deferment rates together with an increased relativity. 

• For Option 2B, we have also modelled the outcomes were the 80 year marriage value cut off 

to be removed, such that marriage value is paid at all unexpired terms.  For this analysis we 

have applied the current capitalisation rate of 5% and the Sportelli deferment rates of 4.75% 

for the houses and 5.00% for the flats.  For this test we have also increased the leasehold 

relativity for illustrative purposes by applying the Savills 2016 Enfranchiseable (with rights) 

Graph. 

 

For ease of reference, we provide as Appendix 7, a schedule setting out the leasehold/freehold 

relativities provided by the Savills 2016 Graph at 1/4 yearly intervals from ¼ year (11.2% of FHVP) to 

100 years (94.6% of FHVP). 

 

Our summary conclusions are as follows: 

 

1) Option 1A (10 times ground rent) 

 

This proposed Option is widely suspected to be irrational as the premium would not be linked 

to the value of the property.  This much is admitted by the Commission.  Our analysis for both 

the two houses and the two flats confirms the irrationality and shows that the percentage 

premium reductions are greatest at the lowest unexpired term, tapering as the term increases. 
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• For the £100 pa fixed rent house, the premium reduction at 1 year is nearly 100% and 

at 140 years it is just below 90%.  

 

• For the house subject to the higher rent, the premium reduction is just under 99% at 1 

year and circa 53% at 140 years. 

 

• For the £100 pa fixed rent flat, the premium reduction at 1 year is nearly 100% and at 

140 years it is just below 75%.  

 

• For the flat subject to the higher rent, the premium reduction is just under 99% at 1 

year and just under 53% at 140 years. 

 

On this basis we consider that Option 1A is not an appropriate alternative methodology and 

may not be compliant with Human Rights legislation. 

 

2) Option 1B (10% of FHVP) 

 

This Option is also widely suspected to be irrational.  Whereas the premium is linked to the 

value of the property, no account is taken of the unexpired term.  As such the same premium 

is payable whether the lease has 1 year or 140 years unexpired. Our analysis confirms this.  

In particular the workings show that above a certain unexpired term (circa 65 years in these 

for examples) Option 1B actually leads to very substantial premium increases when 

compared to the corresponding Section 9(1C) or Schedule 13 premiums.  Otherwise the 

premium reductions taper from circa 89.5% for both the houses and the flats at 1 year to zero 

at circa 65 years. 

 

On this basis we consider that Option 1B is not an appropriate alternative methodology and 

may not be compliant with Human Rights legislation. 

 

3) Option 2A (Term & Reversion, no Marriage Value) 

 

Our initial comment in relation to Option 2A is that to exclude marriage value from the 

premium calculation would be to deprive the landlord of a fair basis of compensation.  The 

concept of marriage value is a fundamental and well established part of the property market 

both for commercial and residential properties, where two or more parties with an interest in 

the same property are seeking to release value by the merger of their interests as part of a 

sale to one of the parties. 
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We have already commented above that very substantial changed in premium occur above 

and below the current 80 year cut off for marriage value. In this respect the summary 

schedules attached show the following: 

 

 Premium payable at 
79 years unexpired 

 

Premium payable at 
80 years unexpired 

House subject to £100pa rent 
 

£265,000 £123,950 

House subject to rent 
at 0.1% of FHVP 
 

£312,950 £220,000 

Flat subject to £100pa rent 
 

£80,550 £36,850 

Flat subject to rent 
at 0.1% of FHVP 
 

£96,700 £69,200 

 

Whereas a small part of the difference in premiums between 80 years and 79 years is the one 

year margin in the unexpired term with the consequent difference in deferment period, by far 

the greater part of the difference is the exclusion of marriage value at 80 years and above. 

 

We comment further on our analysis of Option 2A as follows: 

 

• Houses 

 

a) With no variation in capitalisation or deferment rates, for both the houses at 30 

years and above the Option 2A premium reductions exceed 25%, rising to at 

least 50% for the £100pa house at 60 – 80 years and peaking at 40% at 60 years 

for the higher rent house.  Above 80 years there is obviously no change in 

premium compared to a 9(1C) valuation due to the current 80 year cut off rule for 

Marriage Value 

 

b) Increasing capitalisation or deferment rates individually leads to premium 

reductions all the way through to 140 years.  Increasing the deferment rate has 

the biggest impact for the £100pa rent house (max 76% reduction at 79 years).  

For the higher rent house the higher present value of the ground rent stream 

counter balances in part for the higher deferment rate (eg the loss at 79 years is 

49%).  Likewise increasing the cap rate has a bigger impact on the higher rent 

house than the £100pa one. 
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c) When increased capitalisation and deferment rates are combined under Option 

2A, the premium reductions are substantial, well over 30% from 20 years 

upwards for both houses. 

 

• Flats 

 

a) With no variation in capitalisation or deferment rates, for both the flats at 30 years 

and above the Option 2A premium reductions exceed 27%, rising to at least 50% 

for the £100pa flat at 60 – 80 years and peaking at 43% at 60 years for the higher 

rent flt.  Above 80 years there is obviously no change in premium compared to a 

Schedule 13 valuation due to the current 80 year cut off rule for Marriage Value 

 

b) Increasing capitalisation or deferment rates individually leads to premium 

reductions all the way through to 140 years.  Increasing the deferment rate has 

the biggest impact for the £100pa rent flat (max 77% reduction at 70 years).  For 

the higher rent flat the higher present value of the ground rent stream counter 

balances in part for the higher deferment rate (eg the loss at 70 years is 58%).  

Likewise increasing the cap rate has a bigger impact on the higher rent flat than 

the £100pa one. 

 

On this basis we consider that Option 2A is not an appropriate alternative methodology and may 

not be compliant with Human Rights legislation. 

 

4) Option 2B (Term & Reversion plus Marriage Value) 

 

As marriage value is retained under Option 2B, premium reductions are moderated to circa 

20% or below for terms below 80 years, even were capitalisation and deferment rates and 

relativity are increased individually or together.  This is evident for both the houses and the 

flats, whether at the nominal £100 per annum rent or the higher rent. 

 

If marriage value continues to be excluded above 80 years then increasing the relativity of 

course has no impact.  

 

Increasing the capitalisation rate has a bigger adverse impact on the higher rent houses and 

flats than the £100pa rented house or flat.  The maximum reduction for higher rented house is 

26% at 140 years (27% for the high rented flat).  For the low rented house for the maximum 

reduction is circa 6% at 140 years (14% for the low rented flat).  
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Increasing the deferment rate alone has a bigger adverse impact on the low rent house 

(maximum reduction 62% at 120 years), whereas for the higher rented house, the maximum 

reduction is circa 30% at 80 years.  For the flats the maximum reductions are 53% at 100 

years for the low rented flat and 27 at 80 years for the higher rented flat. 

 

Increasing relativity alone is limited to a circa 11% reduction for both houses, both at 50 

years.  The same impact applies for both the flats. 

 

When combined all three variables, the greater impact is suffered by the low rented house 

(max reduction 65% at 130 years).  For the higher rented house the max reduction is circa 

41% at 90 years.  For the low rented flat the greatest impact is at 110 years (58% reduction). 

For the higher rented flat the greatest impact is at 80 years (40% reduction). 

 

Removing the marriage value threshold, such that marriage value is payable at all unexpired 

terms (based on an increased relativity), increases the premium for the low rented house and 

the low rent flat above 80 years.  For the higher rented house the present value of the ground 

rent in the bottom half of the marriage value calculation renders the marriage value negative 

above 90 years.  For the higher rented flat marriage value becomes negative above 90 years. 

With marriage value assessed at Nil in such cases, there is little impact of the premium. 

 

Below 80 years the premium is reduced compared to the Controls for both the hosues and the 

flats by virtue of the higher relativity applied. 

 

We have not modelled Option 2C for the simple reason that, apart from the inclusion of development 

value in Option 2C and its exclusion from Option 2B, the results would be the same as for our 

modelling of Option 2B.  As the potential for development value to be released is peculiar to each 

individual property, it would be too complex to model for the purposes of these Responses. 

 

In conclusion, on the basis of our analysis shown above and our responses provided for previous 

questions, we consider that Option 1A and 1B are not appropriate alternatives for Prime Central 

London.  We have previous commented that a modified form of Option 1 A might be appropriate for 

low value claims outside Greater London (see our response to Question 108 above. 

 

We consider that excluding marriage value under Option 2A unfairly penalises the landlord as 

illustrated by the likely premium reductions outlined above, especially when combined with prescribed 

capitalisation and / or deferment rates were they to be set above current levels. 
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We consider that whilst Option 2B retains marriage value, it also unfairly penalises the landlord, 

especially when combined with prescribed capitalisation and / or deferment rates and / or relativities 

were they to be set above current levels. 

 

Further Option 2B excludes development value, which we would not support, as we have commented 

in answer to Question 116 above. 

 

Ultimately we consider that Option 2C, for which development value is included, is the preferred 

option, subject to the potential to prescribe capitalisation rates, deferment rates and without rights 

relativity as outlined above in our responses to Questions 111, 112 and 113. 

 

We would add that in relation to some landed estates, the leasehold and freehold tenure structure 

under which the estates are owned do not lend themselves to overly prescribed “one size fits all “ 

valuation models as special circumstances frequently apply to leasehold properties subject to 

enfranchisement claims.  Elsewhere, the existence of properties subject to one or more intermediate 

leasehold interests also means that prescribed model valuations may not be appropriate. 

 

 

Consultation Question 118. (Paragraph 15.107) 

 

17.180  We invite the views of consultees as to the desirability of an online calculator for 

enfranchisement valuations and the types of claim for which it could be appropriate. 

 

Response 

 

We consider that an on-line premium calculator may have a useful application for low value premiums 

where the properties in question are located outside Greater London.  Such a calculator could apply 

for properties with an unexpired term of between 80 and 125 years.  Above 125 years we refer to our 

Response to Question 108 and our suggested solution for lease with over 125 years unexpired at the 

date of claim. 

 

We do not consider that it would be appropriate for properties within Greater London where much 

higher values generally apply and the statutory valuation methodology is often complicated by the 

need to take into account the value of interests held by intermediate leaseholders. 
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Consultation Question 119. (Paragraph 15.108) 

 

17.181  How and to what extent has the current methodology for calculating premiums payable on 

enfranchisement slowed down, prevented or made more costly the exercise of 

enfranchisement rights? 

 

Response 

 

The current statutory valuation bases are well known particularly for lawyers and valuers practicing in 

this field both inside and outside Greater London.  They are generally aware of the requirements of 

the different provisions and apply the statutory provisions efficiently.  It is recognised that the greater 

the number of components to a valuation that it is necessary to determine or negotiate so the greater 

is the scope for arguments between valuers to arise. However, it is generally rare now for cases to 

have to be determined by way of a decision of the FTT because the parties have been unable to 

agree. 

 

Examples of where an enfranchisement might be slowed down is in relation to the consideration of 

tenants improvements if the facts are difficult to establish from the records of the landlord or the 

leaseholder. 

 

Also with a fixed valuation date and in circumstances of a flat or rising market, it may be to the 

advantage of a leaseholder to seek to drag out negotiations or even the date for completion, within 

timetable provided by statute to suit their purposes.  It is less likely for a landlord to delay negotiations 

due to the fixed valuation date. 

 

In rare cases, a leaseholder may ultimately decide not to complete a claim that has been negotiated 

between the parties or determined by the FTT, because the price is no longer affordable to them.  It 

does not follow in such circumstances that the premium agreed or determined was unfairly high from 

the leaseholder’s point of view, particularly when it has been determined by a FTT. 
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Consultation Question 120. (Paragraph 15.109) 

 

17.182 We have set out the following options for the reform of valuation: 

 (1)  the adoption of a simple formula; and 

 (2)  options based on current valuation methodology, involving different combinations 

  of current valuation components and/or the prescription of certain rates. 

To what extent would each of these options reduce the duration and cost of the enfranchisement 

process, and the number of disputes arising? 

Response 

It is fair to say that the more elements of the valuation that are pre-scribed so the greater the 

reduction in the scope for parties to dispute the remaining variable components.  As such this should 

speed up the process and reduce the number of claims that require determination by a tribunal.   

However, if one or other of the parties is inclined to delay negotiations or not otherwise engage with 

the other party, then delays in the matter proceeding to a resolution and ultimately completion will still 

occur.  As referred to above in our Response to Question 119, either party may seek to delay 

negotiations, although it is more likely for a leaseholder to seek to take advantage of the fixed 

valuation date to delay completion and time that it is necessary to pay the premium. 

 

 

Consultation Question 121. (Paragraph 15.110) 

 

17.183  We welcome evidence as to the likely impact of the possible valuation methodologies set out 

in Chapter 15 on different sectors of the economy – in particular, the institutional investment 

sector, the charitable sector and the leasehold market (for both owner-occupiers and buy-to-

let leaseholders). 

 

Response 

 

We consider that any valuation methodologies that seek to reduce the premiums payable for very 

long dated leases subject to rising ground rents, will reduce the attractiveness of that sector of the 

market to those institutional investors for which long dated income streams are a key component of 

their portfolios. 

 

For the landlords in the charitable sector it is likely that any reductions in their premium receipts will 

have a consequent knock effect on their ability to raise funds for their charitable purposes.  However 
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there may be a small counter balancing benefit were the proposed methodologies to reduce their non-

recoverable legal and / or valuation costs and speed up to time taken for a claim to complete and for 

the charity to receive the premium proceeds. 

 

As to the leasehold market, it is widely recognised that the value of a lease of a flat or house on the 

open market is equal to the value of the freehold interest in the property less the cost of enfranchising 

(see paragraphs 14.101 and 14.102 of the Consultation paper).  Accordingly, any methodology that 

reduces the premium payable will have the consequent effect of increasing leasehold prices in the 

open market, to the benefit of current leasehold vendors.  Where leasehold purchasers are seeking to 

enfranchise by way of a two stage process, ie first to acquire an enfranchisable lease and then to 

acquire the freehold by way of a statutory claim, whilst they would pay the landlord a lower 

(discounted) premium under the new proposed regime, they would pay the vendor leaseholder a 

higher price to acquire the lease and benefit of the claim.  The consequence is that the purchasing 

leaseholder will still incur similar levels of total cost (ie purchase price of short lease plus premium to 

landlord) to acquire the freehold as they do under the current regime.  It is just that they will pay the 

vendor of the lease more and the landlord less.  Vendors of short leases are therefore likely to benefit 

from windfall gains in the short to medium term. 

 

 

Consultation Question 122. (Paragraph 15.111) 

 

17.184  We welcome evidence as to: 

 (1)  the proportion of existing leases which are currently eligible for section 9(1) 

  valuations; and 

 (2)  the likely impact on landlords and leaseholders of (a) retaining the section 9(1)  

  valuation methodology for a limited period, or (b) replacing it with a simplified  

  valuation methodology. 

 

Response 

 

Such evidence would be difficult and costly to assess requiring research into the relevant rateable 

values of the leasehold properties in question and examination of the terms of the relevant leases. 

 

However, it is fair to say that within Prime Central London properties subject to Section 9(1) claims 

rarely now arise. 

 

The situation outside Prime Central London is not known. 
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Consultation Question 123. (Paragraph 15.112) 

 

17.185  We welcome evidence as to the likely impact on the leasehold market (and wider housing 

market) of differentiating between classes of enfranchising leaseholder (for example, those 

who occupy the property as a residence and those who do not) in respect of the premium 

payable. 

 

Response 

 

Empirical evidence of the likely impact of such a differentiation would be difficult to identify and assess 

since no such differentiation in the market exists currently.  However, we suspect that a likely effect is 

that a two tier market for leaseholds would be created, not dissimilar to the two tier market for 

enfranchiseable and unenfranchisable houses that existed prior to the implementation of the 1993 

Act, bringing in more relaxed financial limits for houses.  Likewise a two tier market existed for both 

houses and flats up to 2002 when the residence test was abolished, allowing leases held by 

companies, second home owners and buy to let investors to enfranchise. 

 

Given the prevalence of privately owned leasehold properties held for letting purposes, said to be 1.8 

million out of 4.2 million leasehold properties in England and Wales (paragraph 1.8 of the 

Consultation Paper), we consider there is a strong probability of a two tier market for leasehold 

properties developing. 

 

We do not consider that development of a two tier market in this way would be helpful to the housing 

market as a whole.  For instance the suggestion is that owner occupier leaseholders would pay lower 

enfranchisement premiums than investors.  Having regard to the comments we have made in our 

Responses to Question 121, we suspect that a consequence would be that the prices of leasehold 

properties available to own occupiers would increase and the prices of leases held by investors would 

fall.  Alternatively, an investor leaseholder who is selling to a future owner occupier (who would pay a 

lower enfranchisement premium) could make a windfall gain if they had themselves acquired the 

property from an investor. 
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Consultation Question 124. (Paragraph 15.113) 

 

17.186  We welcome evidence as to the costs, benefits and practicalities of constituting and 

maintaining a body whose function is to prescribe certain rates for a reformed valuation 

methodology. 

 

Response 

 

Whilst we do not have specific evidence on the costs of setting up and resourcing such a body, we 

consider that if its role were to prescribe certain rates, such as capitalisation or deferment rates, at 

intervals of say five years, then it would be in the form of a body or committee that would be convened 

in the 12 months leading up to the prescription date and then retained for a limited period after the 

date to address any issues arising. 

 

As we have suggested previously in our Responses to Questions 111-113, such a body or committee 

should be made up of leading experts in property valuation and economics. 

 

 

Consultation Question 125. (Paragraph 15.114) 

 

17.187  We welcome evidence as to the costs, benefits and practicalities of setting up and 

maintaining an online valuation calculator. 

 

Response 

 

We refer back to our Response to Question 118.  We consider that there are benefits to both 

leaseholders and landlords for the application of an on-line calculator in the circumstances outlined in 

that response.  In those circumstances an on-line calculator would reduce the costs incurred by both 

leaseholders and landlords for such low value claims. 

 

We do not have evidence of the likely costs of setting up and maintaining such a calculator.  However, 

it would need to be clearly established as to the legal status of such a calculator in terms of the 

premiums generated.  For instance would the resulting premiums be binding on the leaseholder and 

landlord for the purpose of resolving the claim or merely a guide to either party as a non-binding 

indication of the likely premium payable.  If the former then we consider that the calculator should be 

held and maintained by an independent body, possibly the same body that would be set up to 

prescribe certain rates as referred to in Question 124. 
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Further if the calculator were to have an official and binding status, then there should be a mechanism 

in place for either party to appeal against the resulting premium in certain circumstances if they felt 

aggrieved by the premium calculated. 
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Chapter 16: Intermediate and other leasehold interests 

 

(The paragraph numbers provided in brackets after the question numbers 

are the relevant paragraphs of CP238 to which the question relates) 

 

 

Consultation Question 126. (Paragraph 16.118) 

 

17.188  We provisionally propose creating a statutory duty on the landlord who has conduct of an 

enfranchisement claim to act with reasonable care and skill, and to act in good faith, in 

respect of the interests of other landlords. 

Do consultees agree? 

 

Response 

 

This proposal appears sensible provided that other landlords are required by statute to provide the 

competent landlord with such assistance as he requires and there is a statutory obligation on those 

other landlords to reimburse the competent landlord any costs he incurs on their behalf. 

 

Given that the interests of the other landlords may not align with the competent landlord, then the 

competent landlord should be provided with a defence in that respect should another landlord make a 

claim for breach of his statutory duty of care.  Such an example might arise in a collective claim where 

the interests of both the competent landlord and an intermediate leaseholder have considerable value 

and as such there may be a dispute between them as to the relative values of each interest leading to 

a dispute over the appropriate division of the landlord’s 50% share of marriage value. 

 

 

Consultation Question 127. (Paragraph 16.121) 

 

17.189  We invite the views of consultees as to whether an intermediate lease created as part of a 

collective freehold acquisition claim should be acquired by a nominee purchaser on any 

subsequent collective freehold acquisition of the premises. 

 

Response 

 

On the face of it such intermediate leases should not be acquired on a subsequent collective. 
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Consultation Question 128. (Paragraph 16.123) 

 

17.190  We provisionally propose that, where the leaseholder of a flat also holds an intermediate 

lease in respect of that flat, the intermediate lease of that flat should not be acquired on any 

collective freehold acquisition of the premises. 

 

 Do consultees agree? 

 

Response 

 

This proposal appears sensible as a means for leaseholders, in a building which is subject to a 

collective claim, to avoid having any overriding leases they may hold being acquired as intermediate 

leases. 

 

 

Consultation Question 129. (Paragraph 16.125) 

 

17.191  We provisionally propose that, in a collective freehold acquisition claim, where there is an 

intermediate lease of the whole building, but not all the flats within the building are let on long 

sub-leases (so the intermediate leaseholder would be treated as the qualifying tenant of some 

of the flats), either: 

 (1)  the whole of the intermediate lease should not be acquired; or 

 (2)  the whole of the intermediate lease should be acquired, but there should be a  

  leaseback to the intermediate leaseholder of flats of which he or she would be the 

  qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, which approach is preferred and 

why? 

 

Response 

 

Alternatives (1) and (2) potentially conflict with the right for the participating lessees to require the 

freeholder to take lease backs of parts of the building not held by the participating lessees per the 

proposal referred to at Question 31. 

 

 

 

(The paragraph numbers provided in brackets after the question numbers 



Gerald Eve LLP Responses to CP238 (20 Dec 2018)

 

Page 35 of 38 

are the relevant paragraphs of CP238 to which the question relates) 

Consultation Question 130. (Paragraph 16.129) 

 

17.192  We provisionally propose that, as part of any collective freehold acquisition claim: 

 (1)  leases containing common parts together with other property should continue to be 

  capable of being acquired by the nominee purchaser where it is reasonably  

  necessary for the proper management or maintenance of those common parts; and 

 (2)  the Tribunal should have power to sever a lease containing common parts together 

  with other property, or to introduce new or varied easements to ensure proper  

  management or maintenance of those common parts, as an alternative to ordering 

  that the whole of the lease be acquired by the nominee purchaser. 

Do consultees agree? 

 

Response 

 

This is really a matter for legal input. 

 

 

Consultation Question 131. (Paragraph 16.133) 

 

17.193  We provisionally propose that a lease of common parts granted for development purposes 

should not be acquired by a nominee purchaser on a collective freehold acquisition claim 

unless: 

 (1)  the severance of any part of that lease; and/or 

 (2)  the introduction of new, or the variation of existing, easements;  

 would both permit the proper management of any common parts, and substantially preserve 

the intended development. 

Do consultees agree? 

 

Response 

 

This is a sensible proposal and we agree. 
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Consultation Question 132. (Paragraph 16.137) 

 

17.194  We provisionally propose that leaseholders holding sub-leases granted out of leases that had 

previously been extended under the existing or any future statutory enfranchisement regime 

should be entitled to bring, or participate in, an enfranchisement claim. 

Do consultees agree? 

 

Response 

 

This is really a matter for legal input. 

 

 

Consultation Question 133. (Paragraph 16.140) 

 

17.195  We provisionally propose that the separate designations of “Minor Superior Tenancy” and 

“Minor Intermediate Leasehold Interest” and the formulae relating to them should be removed. 

Those interests which currently fall within the existing definitions would then be valued on the 

same basis as all other intermediate leases. 

Do consultees agree? 

 

17.196  If not, do consultees agree that the thresholds in the formulae that apply to a Minor Superior 

Tenancy and/or a Minor Intermediate Leasehold Interest ought to be increased? 

 

Response 

 

In practical terms the MILI formula is rarely deployed now in valuations following the LT Nailrile 

case.  The MILI formula has little practical use and should be dispensed with. 
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Consultation Question 134. (Paragraph 16.142) 

 

17.197  We provisionally propose that, on any individual lease extension claim, the rent payable by an 

intermediate landlord should be commuted on a pro rata basis.  Primarily this approach would 

avoid creating a negative value in an intermediate lease, which the leaseholders could use to 

their advantage in the way that was done in the case of Alice Ellen Cooper-Dean Charitable 

Foundation Trustees v Greensleeves Owners Limited. 

Do consultees agree? 

 

Response 

 

We agree with this proposal.  This solution would deal with many of the issues created during 

negotiations by over ambitious intermediate leaseholders, who otherwise seek to hold up the 

settlement of a collective claim despite being due only a minor share of the premium.  It would also 

avoid the creation of new negative Intermediate leasehold interests which would protect freeholders 

on any later collectives. 

 

 

Consultation Question 135. (Paragraph 16.143) 

 

17.198  We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new 

statutory duty requiring them to act with reasonable care and skill, and in good faith, in 

respect of the interests of other landlords. 

Response 

Assuming that the proposal referred to under Question 134, Intermediate Landlords to be 

compensated by way of pro-rata reductions in head rent then the opportunities for intermediate 

leaseholders to object to the manner in which the competent landlord has conducted the claim will be 

greatly reduced.  For instance as in many cases the intermediate leaseholder’s compensation would 

be reduced to nil, as they would suffer no loss in value, so they would have only limited reasons to 

seek redress from the competent landlord.  On the other hand, intermediate leaseholders may 

become overly defensive of what limited opportunities there may be for them to receive financial 

compensation, especially in relation to lease extension claims, and so they may become more willing 

to argue that the competent landlord has not met their statutory duty of care owed to them. 

 

 
Julian M Clark 

Gerald Eve LLP 



Gerald Eve LLP Responses to CP238 (20 Dec 2018)

 

Page 38 of 38 

SCHEDULE OF APPENDICES

Appendix Related Question Material provided 

 
1 

 
107 

 
Summary schedule of example Section 9(1) premium 
calculations and suggested Alternative Methodologies Nos 1 
and 2 
 

 
2 

 
113 

 
Gerald Eve 1996 Table of leasehold/freehold relativities 
 
(Assuming leasehold interests are exclusive of lessees’ 
rights to enfranchise and are subject to nominal ground 
rents) 
 

 
3 

 
117 

 
Summary schedule of premiums comparing a Section 9(1C) 
freehold valuation to Options 1A, 1B, 2A & 2B for a House 
located in Prime Central London. 
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Summary schedule of premiums comparing a Schedule 13 
lease extension valuation to Options 1A, 1B, 2A & 2B for a 
Flat located in Prime Central London. 
  
Assumed FHVP of £1.75 million and subject to a higher 
ground rent of 0.1% of freehold value. 
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Savills 2016 Table of leasehold/freehold relativities, inclusive 
of lessees’ rights to enfranchise 
 



Common Facts
Ground Rent £35 pa fixed
Freehold Vacant Possession Value £325,000

ASSUMING 50% "SITE VALUE" PROPORTION ASSUMING 35% "SITE VALUE" PROPORTION

Section 9(1) Valuation Variables Section 9(1) Valuation Variables

Freehold Capitalisation rate for Grnd Rent 6.00% Freehold Capitalisation rate for Grnd Rent 6.00%

Site Value (Standing House Approach) 50% S te Value (Standing House Approach) 35%
Decap rate for Modern Ground Rent 5.00% Decap rate for Modern Ground Rent 5.00%
Cap rate for Modern Ground Rent 5.00% Cap rate for Modern Ground Rent 5.00%
Def rate for Modern Ground Rent 5.00% Def rate for Modern Ground Rent 5.00%
Freehold Deferment rate 4.75% Freehold Deferment rate 4.75%
Deduction for right to hold over 10% Deduction for right to hold over 10%

1 2 3 4 5 6 7 8 9 10

Control

Section 9(1) Valuation

Control

Section 9(1) Valuation

1)  Capitalised value of Ground Rent at 6% , plus 1)  Capita ised value of Ground Rent at 6%, plus

2)  Reversion to 50 Year lease extension at S15 

rent with site value 50%, Decap for MGR 5.0%, 

Cap & Def rate for MGR 5.0%.

2)  Reversion to 50 Year lease extension at S15 

rent w th s te value 35%, Decap for MGR 5.0%, 

Cap & Def rate for MGR 5.0%.

3)  Value of Freehold reversion at end of 50 year 

extension, with 10% discount for lessee holding 

over, deferred at the Sportel i Rate (4.75%)

3)  Value of Freehold reversion at end of 50 year 

extension, with 10% discount for lessee holding 

over, deferred at the Sportelli Rate (4.75%)

Unexpired Term Section 9(1) Valuation

(rounded)

Premium

Alternative No 1

Premium Difference 

Sect 9(1)

Less

Alternative No 1

Percentage 

Difference against 

9(1)

Section 9(1) Valuation

(rounded)

Premium

Alternative No 2

Premium Difference 

Sect 9(1)

Less

Alternative No 2

Percentage 

Difference against 

9(1)

Unexpired Term

£ £ £ £ £ £ £ £

1 168,750 155,150 13,600 8.06% 126,350 108,650 17,700 14.01% 1

10 109,400 102,400 7,000 6.40% 82,100 71,750 10,350 12.61% 10

20 67,650 64,650 3,000 4.43% 50,900 45,350 5,550 10.90% 20

30 41,950 40,850 1,100 2.62% 31,650 28,750 2,900 9.16% 30

40 26,100 25,950 150 0.57% 19,800 18,300 1,500 7.58% 40

50 16,300 16,500 -200 -1.23% 12,450 11,700 750 6.02% 50

60 10,300 10,600 -300 -2.91% 7,900 7,600 300 3.80% 60

70 6,550 6,900 -350 -5.34% 5,100 5,000 100 1.96% 70

79 4,450 4,750 -300 -6.74% 3,500 3,500 0 0.00% 79

80 4,300 4,550 -250 -5.81% 3,400 3,350 50 1.47% 80

90 2,850 3,100 -250 -8.77% 2,300 2,350 50 -2.17% 90

100 1,950 2,150 -200 -10.26% 1,650 1,700 50 -3.03% 100

110 1,450 1,550 -100 -6.90% 1,250 1,300 50 -4.00% 110

120 1,150 1,200 -50 -4.35% 1,000 1,000 0 0.00% 120

130 900 950 -50 -5.56% 850 850 0 0.00% 130

140 800 850 -50 -6.25% 750 750 0 0.00% 140

GE APPENDIX 1

(RE Q107)

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold of a low value house under Section 9(1) as compared to Suggested Alternatives

1)  Capita ised value of Ground Rent at 6%, plus

2)  Value of Freehold reversion reduced by 50% (= 50% S te 

Value equivalent) & deferred at the Sportelli Rate (4.75%), 

plus

3)  No Share of Marriage Value to Freeholder

1)  Capitalised value of Ground Rent at 6%, plus

2)  Value of Freehold reversion reduced by 65% (= 35% Site 

Value equivalent) & deferred at the Sportelli Rate (4.75%), 

plus

3)  No Share of Marriage Value to Freeholder

Suggested Alternative No 1

at 50% of value of Reversion

Suggested Alternative No 2

at 35% of value of Reversion
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Freehold / Leasehold 

relativities

Freehold / Leasehold 

relativities

Freehold / Leasehold 

relativities

Freehold / Leasehold 

relativities

Term 

unexpired
%

Term 

unexpired
%

Term 

unexpired
%

Term 

unexpired
%

0 0.00% 26 51.20% 52 75.60% 78 91.50%

1 3.00% 27 52.40% 53 76.40% 79 92.00%

2 6.00% 28 53.60% 54 77.20% 80 92.50%

3 9.00% 29 54.80% 55 78.00% 81 93.00%

4 12.00% 30 56.00% 56 78.60% 82 93.50%

5 15.00% 31 57.00% 57 79.20% 83 94.00%

6 17.00% 32 58.00% 58 79.80% 84 94.50%

7 19.00% 33 59.00% 59 80.40% 85 95.00%

8 21.00% 34 60.00% 60 81.00% 86 95.50%

9 23.00% 35 61.00% 61 81.60% 87 96.00%

10 25.00% 36 62.00% 62 82.20% 88 96.50%

11 27.00% 37 63.00% 63 82.80% 89 97.00%

12 29.00% 38 64.00% 64 83.40% 90 97.00%

13 31.00% 39 65.00% 65 84.00% 91 97.00%

14 33.00% 40 66.00% 66 84.60% 92 97.00%

15 35.00% 41 66.80% 67 85.20% 93 97.00%

16 36.60% 42 67.60% 68 85.80% 94 97.00%

17 38.20% 43 68.40% 69 86.40% 95 97.50%

18 39.80% 44 69.20% 70 87.00% 96 97.50%

19 41.40% 45 70.00% 71 87.60% 97 97.50%

20 43.00% 46 70.80% 72 88.20% 98 97.50%

21 44.40% 47 71.60% 73 88.80% 99 97.50%

22 45.80% 48 72.40% 74 89.40% 100 98.00%

23 47.20% 49 73.20% 75 90.00% 115 98.50%

24 48.60% 50 74.00% 76 90.50% 130 99.00%

25 50.00% 51 74.80% 77 91.00% Upwards 99.00%

Gerald Eve LLP

Chartered Surveyors

GERALD EVE 1996 TABLE OF RELATIVITIES

VALUE OF LEASEHOLD INTERESTS COMPARED TO FREEHOLD FOR DIFFERENT UNEXPIRED TERMS

LEASEHOLD INTERESTS ARE ASSUMED TO BE EXCLUSIVE OF TENANT'S RIGHTS TO ENFRANCHISE

AND ARE SUBJECT TO NOMINAL GROUND RENTS

GE APPENDIX 2

(RE Q113)



Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Section 9(1C) Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sporte li Rate (4 75%), plus

3)  Freeholder's Share of Marriage Value 

  50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £

1 4,811,800 1,000 4,810,800 99 98% 500,000 4,311,800 89 61%

10 3,447,150 1,000 3,446,150 99 97% 500,000 2,947,150 85 50%

20 2,413,850 1,000 2,412,850 99 96% 500,000 1,913,850 79 29%

30 1,722,000 1,000 1,721,000 99 94% 500,000 1,222,000 70 96%

40 1,241,600 1,000 1,240,600 99 92% 500,000 741,600 59 73%

50 896,400 1,000 895,400 99 89% 500,000 396,400 44 22%

60 630,450 1,000 629,450 99 84% 500,000 130,450 20 69%

70 422,950 1,000 421,950 99 76% 500,000 77,050 18 22%

79 265,000 1,000 264,000 99 62% 500,000 235,000 88 68%

80 123,950 1,000 122,950 99 19% 500,000 376,050 303 39%

90 79,000 1,000 78,000 98 73% 500,000 421,000 532 91%

100 50,500 1,000 49,500 98 02% 500,000 449,500 890 10%

110 32,500 1,000 31,500 96 92% 500,000 467,500 1438 46%

120 21,000 1,000 20,000 95 24% 500,000 479,000 2280 95%

130 14,000 1,000 13,000 92 86% 500,000 486,000 3471 43%

140 9,500 1,000 8,500 89 47% 500,000 490,500 5163 16%

GE APPENDIX 3

(RE Q117)

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

130

140

1

10

20

30

40

50

60

70

79

80

90

100

110

120

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

Unexpired Term

(Years)
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 3

(RE Q117)

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sporte li Rate (4 75%), plus

3)  Freeholder's share of Marriage Value 

  50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £

1 4,811,800 4,773,600 38,200 0 79% 4,773,600 38,200 0 79% 4,728,100 83,700 1 74% 4,728,100 83,700 1 74%

10 3,447,150 3,144,250 302,900 8 79% 3,144,200 302,950 8 79% 2,859,250 587,900 17 05% 2,859,200 587,950 17 06%

20 2,413,850 1,977,750 436,100 18 07% 1,977,550 436,300 18 07% 1,635,750 778,100 32 23% 1,635,550 778,300 32 24%

30 1,722,000 1,244,050 477,950 27 76% 1,243,750 478,250 27 77% 936,050 785,950 45 64% 935,750 786,250 45 66%

40 1,241,600 783,200 458,400 36 92% 782,850 458,750 36 95% 536,200 705,400 56 81% 535,850 705,750 56 84%

50 896,400 492,850 403,550 45 02% 492,400 404,000 45 07% 307,350 589,050 65 71% 306,900 589,500 65 76%

60 630,450 310,900 319,550 50 69% 310,400 320,050 50 77% 176,400 454,050 72 02% 175,900 454,550 72 10%

70 422,950 195,950 227,000 53 67% 195,400 227,550 53 80% 101,950 321,000 75 90% 101,400 321,550 76 03%

79 265,000 129,950 135,050 50 96% 129,400 135,600 51 17% 62,450 202,550 76 43% 61,900 203,100 76 64%

80 123,950 123,950 0 0 00% 123,400 550 0 44% 58,950 65,000 52 44% 58,400 65,550 52 88%

90 79,000 79,000 0 0 00% 78,450 550 0 70% 34,500 44,500 56 33% 33,950 45,050 57 03%

100 50,500 50,500 0 0 00% 49,950 550 1 09% 20,500 30,000 59 41% 19,950 30,550 60 50%

110 32,500 32,500 0 0 00% 31,950 550 1 69% 12,500 20,000 61 54% 11,950 20,550 63 23%

120 21,000 21,000 0 0 00% 20,450 550 2 62% 8,000 13,000 61 90% 7,450 13,550 64 52%

130 14,000 14,000 0 0 00% 13,450 550 3 93% 5,500 8,500 60 71% 4,950 9,050 64 64%

140 9,500 9,500 0 0 00% 8,950 550 5 79% 4,000 5,500 57 89% 3,450 6,050 63 68%

Unexpired Term

(Years)

1

10

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), w th

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at a rate 

higher than the Sportelli Rate (5 75%), plus

Option 2A

(Scenario 3)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sportelli Rate (5 75%), plus

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 7%, plus

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), with

1)  Cap ta ised value of Ground Rent at 7%, plus

Higher Capitalisation Rate

30

20

40

50

60

70

79

80

90

100

110

120

130

140
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 3

(RE Q117)

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sporte li Rate (4 75%), plus

3)  Freeholder's Share of Marriage Value 

  50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Prem um Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 4,811,800 4,811,800 0 0 00% 4,789,050 22,750 0 47% 4,559,300 252,500 5 25% 4,536,550 275,250 5 72% 4,559,300 252,500 5 25%

10 3,447,150 3,447,100 50 0 00% 3,304,650 142,500 4 13% 3,262,150 185,000 5 37% 3,119,600 327,550 9 50% 3,262,150 185,000 5 37%

20 2,413,850 2,413,800 50 0 00% 2,242,850 171,000 7 08% 2,263,850 150,000 6 21% 2,092,800 321,050 13 30% 2,263,850 150,000 6 21%

30 1,722,000 1,721,850 150 0 01% 1,568,000 154,000 8 94% 1,587,000 135,000 7 84% 1,432,850 289,150 16 79% 1,587,000 135,000 7 84%

40 1,241,600 1,241,400 200 0 02% 1,118,100 123,500 9 95% 1,119,100 122,500 9 87% 995,400 246,200 19 83% 1,119,100 122,500 9 87%

50 896,400 896,200 200 0 02% 803,650 92,750 10 35% 796,400 100,000 11 16% 703,450 192,950 21 52% 796,400 100,000 11 16%

60 630,450 630,200 250 0 04% 563,200 67,250 10 67% 570,450 60,000 9 52% 502,950 127,500 20 22% 570,450 60,000 9 52%

70 422,950 422,700 250 0 06% 375,950 47,000 11 11% 412,950 10,000 2 36% 365,700 57,250 13 54% 412,950 10,000 2 36%

79 265,000 264,700 300 0 11% 231,250 33,750 12 74% 265,000 0 0 00% 230,950 34,050 12 85% 265,000 0 0 00%

80 123,950 123,400 550 0 44% 58,950 65,000 52 44% 123,950 0 0 00% 58,400 65,550 52 88% 249,500 125,550 101 29%

90 79,000 78,450 550 0 70% 34,500 44,500 56 33% 79,000 0 0 00% 33,950 45,050 57 03% 114,500 35,500 44 94%

100 50,500 49,950 550 1 09% 20,500 30,000 59 41% 50,500 0 0 00% 19,950 30,550 60 50% 75,250 24,750 49 01%

110 32,500 31,950 550 1 69% 12,500 20,000 61 54% 32,500 0 0 00% 11,950 20,550 63 23% 66,250 33,750 103 85%

120 21,000 20,450 550 2 62% 8,000 13,000 61 90% 21,000 0 0 00% 7,450 13,550 64 52% 48,000 27,000 128 57%

130 14,000 13,450 550 3 93% 5,500 8,500 60 71% 14,000 0 0 00% 4,950 9,050 64 64% 32,000 18,000 128 57%

140 9,500 8,950 550 5 79% 4,000 5,500 57 89% 9,500 0 0 00% 3,450 6,050 63 68% 29,750 20,250 213 16% 140

Unexpired Term

(Years)

40

50

60

70

79

80

90

100

110

1

10

20

30

120

130

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired 

terms combined with Higher Relativity

1)  Capitalised value of Ground Rent at 5%, plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), plus

3)  Freeholder's share of Marriage Value   50%  

at all unexpired terms

4)  Existing Lease Value assessed at Savills 2016 

(Enfranchiseable) Graph up to 70 years   Above 

71 years revert to GE 1996 Graph as the higher 

of the two

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferemt 

Rates and Relativity

1)  Capitalised value of Ground Rent at 7%, plus

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Option 2B

(Scenario 5)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5 75%), plus

2)  Value of Freehold reversion deferred at the 

Sportel i Rate (4 75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), plus

1)  Cap ta ised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus1)  Capitalised value of Ground Rent at 7%, plus

2)  Value of Freehold reversion deferred at a rate 

higher than the Sportelli Rate (5 75%), plus

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

4)  Existing Lease Value assessed at Savills 2016 

(Enfranchiseable) Graph up to 70 years   Above 

71 years revert to GE 1996 Graph as the higher 

of the two

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

3)  Freeholder's share of Marriage Value   50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value   50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value   50% 

or leases less than 80 years unexpired, Nil share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value   50% 

or leases less than 80 years unexpired, Nil share 

above 80 years, assuming

4)  Existing Lease Value assessed at Savi ls 2016 

Enfranchiseable) Graph up to 70 years   Above 

71 years revert to GE 1996 Graph as the higher 

of the two
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Section 9(1C) Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £

1 4,814,150 50,000 4,764,150 98 96% 500,000 4,314,150 89 61%

10 3,466,050 50,000 3,416,050 98 56% 500,000 2,966,050 85 57%

20 2,444,400 50,000 2,394,400 97 95% 500,000 1,944,400 79 55%

30 1,759,700 50,000 1,709,700 97 16% 500,000 1,259,700 71 59%

40 1,283,650 50,000 1,233,650 96 10% 500,000 783,650 61 05%

50 941,150 50,000 891,150 94 69% 500,000 441,150 46 87%

60 676,800 50,000 626,800 92 61% 500,000 176,800 26 12%

70 470,350 50,000 420,350 89 37% 500,000 29,650 6 30%

79 312,950 50,000 262,950 84 02% 500,000 187,050 59 77%

80 220,000 50,000 170,000 77 27% 500,000 280,000 127 27%

90 175,750 50,000 125,750 71 55% 500,000 324,250 184 50%

100 147,750 50,000 97,750 66 16% 500,000 352,250 238 41%

110 130,050 50,000 80,050 61 55% 500,000 369,950 284 47%

120 118,700 50,000 68,700 57 88% 500,000 381,300 321 23%

130 111,800 50,000 61,800 55 28% 500,000 388,200 347 23%

140 107,400 50,000 57,400 53 45% 500,000 392,600 365 55%

GE APPENDIX 4

(RE Q117)

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

Unexpired Term

(Years)

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 4

(RE Q117)

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £

1 4,814,150 4,778,250 35,900 0 75% 4,778,150 36,000 0 75% 4,732,750 81,400 1 69% 4,732,650 81,500 1 69%

10 3,466,050 3,182,100 283,950 8 19% 3,178,600 287,450 8 29% 2,897,100 568,950 16 41% 2,893,600 572,450 16 52%

20 2,444,400 2,038,800 405,600 16 59% 2,029,450 414,950 16 98% 1,696,800 747,600 30 58% 1,687,450 756,950 30 97%

30 1,759,700 1,319,350 440,350 25 02% 1,304,550 455,150 25 87% 1,011,350 748,350 42 53% 996,550 763,150 43 37%

40 1,283,650 867,300 416,350 32 43% 848,150 435,500 33 93% 620,300 663,350 51 68% 601,150 682,500 53 17%

50 941,150 582,300 358,850 38 13% 560,000 381,150 40 50% 396,800 544,350 57 84% 374,500 566,650 60 21%

60 676,800 403,650 273,150 40 36% 379,200 297,600 43 97% 269,150 407,650 60 23% 244,700 432,100 63 84%

70 470,350 290,700 179,650 38 19% 264,800 205,550 43 70% 196,700 273,650 58 18% 170,800 299,550 63 69%

79 312,950 225,900 87,050 27 82% 199,100 113,850 36 38% 158,400 154,550 49 38% 131,600 181,350 57 95%

80 220,000 220,000 0 0 00% 193,100 26,900 12 23% 155,000 65,000 29 55% 128,100 91,900 41 77%

90 175,750 175,750 0 0 00% 148,250 27,500 15 65% 131,250 44,500 25 32% 103,750 72,000 40 97%

100 147,750 147,750 0 0 00% 119,850 27,900 18 88% 117,750 30,000 20 30% 89,850 57,900 39 19%

110 130,050 130,050 0 0 00% 101,900 28,150 21 65% 110,050 20,000 15 38% 81,900 48,150 37 02%

120 118,700 118,700 0 0 00% 90,400 28,300 23 84% 105,700 13,000 10 95% 77,400 41,300 34 79%

130 111,800 111,800 0 0 00% 83,400 28,400 25 40% 103,300 8,500 7 60% 74,900 36,900 33 01%

140 107,400 107,400 0 0 00% 78,900 28,500 26 54% 101,900 5,500 5 12% 73,400 34,000 31 66%

30

40

50

60

70

79

80

90

100

110

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 7%, plus

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), w th

1)  Cap talised value of Ground Rent at 7%, plus

Higher Capitalisation Rate

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

Option 2A

(Scenario 3)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), w th

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Unexpired Term

(Years)
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 4

(RE Q117)

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 4,814,150 4,814,100 50 0 00% 4,791,400 22,750 0 47% 4,778,250 35,900 0 75% 4,538,850 275,300 5 72% 4,778,250 35,900 0 75%

10 3,466,050 3,464,300 1,750 0 05% 3,323,550 142,500 4 11% 3,281,050 185,000 5 34% 3,136,800 329,250 9 50% 3,281,050 185,000 5 34%

20 2,444,400 2,439,750 4,650 0 19% 2,273,400 171,000 7 00% 2,294,400 150,000 6 14% 2,118,750 325,650 13 32% 2,294,400 150,000 6 14%

30 1,759,700 1,752,250 7,450 0 42% 1,605,700 154,000 8 75% 1,624,700 135,000 7 67% 1,463,250 296,450 16 85% 1,624,700 135,000 7 67%

40 1,283,650 1,274,100 9,550 0 74% 1,160,150 123,500 9 62% 1,161,150 122,500 9 54% 1,028,100 255,550 19 91% 1,161,150 122,500 9 54%

50 941,150 930,000 11,150 1 18% 848,400 92,750 9 85% 841,150 100,000 10 63% 737,250 203,900 21 66% 841,150 100,000 10 63%

60 676,800 664,600 12,200 1 80% 609,550 67,250 9 94% 616,800 60,000 8 87% 537,350 139,450 20 60% 616,800 60,000 8 87%

70 470,350 457,400 12,950 2 75% 423,350 47,000 9 99% 460,350 10,000 2 13% 400,400 69,950 14 87% 460,350 10,000 2 13%

79 312,950 299,550 13,400 4 28% 279,200 33,750 10 78% 312,950 0 0 00% 265,800 47,150 15 07% 312,950 0 0 00%

80 220,000 193,100 26,900 12 23% 155,000 65,000 29 55% 220,000 0 0 00% 128,100 91,900 41 77% 297,500 77,500 35 23%

90 175,750 148,250 27,500 15 65% 131,250 44,500 25 32% 175,750 0 0 00% 103,750 72,000 40 97% 175,750 0 0 00%

100 147,750 119,850 27,900 18 88% 117,750 30,000 20 30% 147,750 0 0 00% 89,850 57,900 39 19% 147,750 0 0 00%

110 130,050 101,900 28,150 21 65% 110,050 20,000 15 38% 130,050 0 0 00% 81,900 48,150 37 02% 130,050 0 0 00%

120 118,700 90,400 28,300 23 84% 105,700 13,000 10 95% 118,700 0 0 00% 77,400 41,300 34 79% 118,700 0 0 00%

130 111,800 83,400 28,400 25 40% 103,300 8,500 7 60% 111,800 0 0 00% 74,900 36,900 33 01% 111,800 0 0 00%

140 107,400 78,900 28,500 26 54% 101,900 5,500 5 12% 107,400 0 0 00% 73,400 34,000 31 66% 107,400 0 0 00%

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

1)  Cap talised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 5%, p us1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferemt 

Rates and Relativity

1)  Capitalised va ue of Ground Rent at 7%, p us

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

3)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Note:

Due to high rent Marriage Value becomes 

negative above 90 years so has been assessed 

at N l for 90 years and above in this example.
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £1,750,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Schedule 13 Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £

1 1,646,150 1,000 1,645,150 99 94% 175,000 1,471,150 89 37%

10 1,169,650 1,000 1,168,650 99 91% 175,000 994,650 85 04%

20 807,550 1,000 806,550 99 88% 175,000 632,550 78 33%

30 572,650 1,000 571,650 99 83% 175,000 397,650 69 44%

40 412,300 1,000 411,300 99 76% 175,000 237,300 57 56%

50 295,000 1,000 294,000 99 66% 175,000 120,000 40 68%

60 204,700 1,000 203,700 99 51% 175,000 29,700 14 51%

70 134,400 1,000 133,400 99 26% 175,000 40,600 30 21%

79 80,550 1,000 79,550 98 76% 175,000 94,450 117 26%

80 36,850 1,000 35,850 97 29% 175,000 138,150 374 90%

90 23,400 1,000 22,400 95 73% 175,000 151,600 647 86%

100 15,150 1,000 14,150 93 40% 175,000 159,850 1055 12%

110 10,100 1,000 9,100 90 10% 175,000 164,900 1632 67%

120 7,000 1,000 6,000 85 71% 175,000 168,000 2400 00%

130 5,100 1,000 4,100 80 39% 175,000 169,900 3331 37%

140 3,900 1,000 2,900 74 36% 175,000 171,100 4387 18%

GE APPENDIX 5

(RE Q117)

Flat located in Prime Central London, subject to a nominal rent of £100 per annum fixed

Unexpired Term

(Years)

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 5

(RE Q117)

Flat located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £

1 1,646,150 1,646,150 0 0 00% 1,646,150 0 0 00% 1,642,350 3,800 0 23% 1,642,350 3,800 0 23%

10 1,169,650 1,061,800 107,850 9 22% 1,061,750 107,900 9 22% 972,800 196,850 16 83% 972,750 196,900 16 83%

20 807,550 652,650 154,900 19 18% 652,450 155,100 19 21% 544,000 263,550 32 64% 543,800 263,750 32 66%

30 572,650 401,450 171,200 29 90% 401,150 171,500 29 95% 304,600 268,050 46 81% 304,300 268,350 46 86%

40 412,300 247,150 165,150 40 06% 246,750 165,550 40 15% 170,900 241,400 58 55% 170,550 241,750 58 63%

50 295,000 152,550 142,450 48 29% 152,100 142,900 48 44% 96,350 198,650 67 34% 95,900 199,100 67 49%

60 204,700 94,350 110,350 53 91% 93,850 110,850 54 15% 54,650 150,050 73 30% 54,150 150,550 73 55%

70 134,400 58,800 75,600 56 25% 58,250 76,150 56 66% 31,350 103,050 76 67% 30,850 103,550 77 05%

79 80,550 38,600 41,950 52 08% 38,050 42,500 52 76% 19,350 61,200 75 98% 18,850 61,700 76 60%

80 36,850 36,850 0 0 00% 36,350 500 1 36% 18,500 18,350 49 80% 17,950 18,900 51 29%

90 23,400 23,400 0 0 00% 22,850 550 2 35% 11,200 12,200 52 14% 10,650 12,750 54 49%

100 15,150 15,150 0 0 00% 14,550 600 3 96% 7,050 8,100 53 47% 6,450 8,700 57 43%

110 10,100 10,100 0 0 00% 9,550 550 5 45% 4,750 5,350 52 97% 4,200 5,900 58 42%

120 7,000 7,000 0 0 00% 6,450 550 7 86% 3,550 3,450 49 29% 3,000 4,000 57 14%

130 5,100 5,100 0 0 00% 4,550 550 10 78% 2,850 2,250 44 12% 2,300 2,800 54 90%

140 3,900 3,900 0 0 00% 3,350 550 14 10% 2,500 1,400 35 90% 1,950 1,950 50 00%

30

40

50

60

70

79

80

90

100

110

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 7%, p us

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised va ue of Ground Rent at 7%, p us

Higher Capitalisation Rate

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

Option 2A

(Scenario 3)

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

Unexpired Term

(Years)

1

10

20

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

120

130

140
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 5

(RE Q117)

Flat located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 1,646,150 1,646,150 0 0 00% 1,643,650 2,500 0 15% 1,646,150 0 0 00% 1,642,350 3,800 0 23% 1,646,150 0 0 00%

10 1,169,650 1,162,950 6,700 0 57% 1,122,550 47,100 4 03% 1,098,250 71,400 6 10% 1,057,800 111,850 9 56% 1,098,250 71,400 6 10%

20 807,550 807,500 50 0 01% 753,250 54,300 6 72% 755,050 52,500 6 50% 700,650 106,900 13 24% 755,050 52,500 6 50%

30 572,650 572,500 150 0 03% 524,200 48,450 8 46% 525,400 47,250 8 25% 476,800 95,850 16 74% 525,400 47,250 8 25%

40 412,300 412,150 150 0 04% 374,200 38,100 9 24% 369,400 42,900 10 41% 331,100 81,200 19 69% 369,400 42,900 10 41%

50 295,000 294,800 200 0 07% 266,900 28,100 9 53% 260,000 35,000 11 86% 231,700 63,300 21 46% 260,000 35,000 11 86%

60 204,700 204,450 250 0 12% 184,800 19,900 9 72% 183,700 21,000 10 26% 163,550 41,150 20 10% 183,700 21,000 10 26%

70 134,400 134,150 250 0 19% 120,700 13,700 10 19% 130,900 3,500 2 60% 116,900 17,500 13 02% 130,900 3,500 2 60%

79 80,550 80,300 250 0 31% 70,950 9,600 11 92% 80,550 0 0 00% 70,650 9,900 12 29% 80,550 0 0 00%

80 36,850 36,350 500 1 36% 18,500 18,350 49 80% 36,850 0 0 00% 17,950 18,900 51 29% 75,300 38,450 104 34%

90 23,400 22,850 550 2 35% 11,200 12,200 52 14% 23,400 0 0 00% 10,650 12,750 54 49% 29,200 5,800 24 79%

100 15,150 14,550 600 3 96% 7,050 8,100 53 47% 15,150 0 0 00% 6,450 8,700 57 43% 16,300 1,150 7 59%

110 10,100 9,550 550 5 45% 4,750 5,350 52 97% 10,100 0 0 00% 4,200 5,900 58 42% 13,800 3,700 36 63%

120 7,000 6,450 550 7 86% 3,550 3,450 49 29% 7,000 0 0 00% 3,000 4,000 57 14% 7,850 850 12 14%

130 5,100 4,550 550 10 78% 2,850 2,250 44 12% 5,100 0 0 00% 2,300 2,800 54 90% 5,100 0 0 00%

140 3,900 3,350 550 14 10% 2,500 1,400 35 90% 3,900 0 0 00% 1,950 1,950 50 00% 3,900 0 0 00%

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

2)  Value of existing Freehold reversion deferred 

at the Sporte li Rate (5.00%), less

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferment 

Rates and Relativity

1)  Capitalised value of Ground Rent at 7%, plus

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

5)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Note:

Marriage Value becomes negative above 130 

years so has been assessed at Nil for 130 years 

and above in this example.
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3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than theSportel i Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportelli Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than theSportel i Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interst, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus
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Common Facts
Ground Rent £1,750 pa (0.1% of FHVP)

Freehold Vacant Possession Value £1,750,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Schedule 13 Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £

1 1,647,700 17,500 1,630,200 98 94% 175,000 1,472,700 89 38%

10 1,176,000 17,500 1,158,500 98 51% 175,000 1,001,000 85 12%

20 817,850 17,500 800,350 97 86% 175,000 642,850 78 60%

30 585,300 17,500 567,800 97 01% 175,000 410,300 70 10%

40 426,450 17,500 408,950 95 90% 175,000 251,450 58 96%

50 310,100 17,500 292,600 94 36% 175,000 135,100 43 57%

60 220,300 17,500 202,800 92 06% 175,000 45,300 20 56%

70 150,350 17,500 132,850 88 36% 175,000 24,650 16 40%

79 96,700 17,500 79,200 81 90% 175,000 78,300 80 97%

80 69,200 17,500 51,700 74 71% 175,000 105,800 152 89%

90 56,000 17,500 38,500 68 75% 175,000 119,000 212 50%

100 47,900 17,500 30,400 63 47% 175,000 127,100 265 34%

110 42,950 17,500 25,450 59 25% 175,000 132,050 307 45%

120 39,900 17,500 22,400 56 14% 175,000 135,100 338 60%

130 38,050 17,500 20,550 54 01% 175,000 136,950 359 92%

140 36,850 17,500 19,350 52 51% 175,000 138,150 374 90%

GE APPENDIX 6

(RE Q117)

Flat located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

Unexpired Term

(Years)

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

1
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79
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120

130

140
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Common Facts
Ground Rent £1,750 pa (0.1% of FHVP)

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 6

(RE Q117)

Flat located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £

1 1,647,700 1,647,700 0 0 00% 1,647,700 0 0 00% 1,643,900 3,800 0 23% 1,643,850 3,850 0 23%

10 1,176,000 1,074,550 101,450 8 63% 1,073,300 102,700 8 73% 985,550 190,450 16 19% 984,350 191,650 16 30%

20 817,850 673,200 144,650 17 69% 669,950 147,900 18 08% 564,550 253,300 30 97% 561,300 256,550 31 37%

30 585,300 426,850 158,450 27 07% 421,650 163,650 27 96% 329,950 255,350 43 63% 324,800 260,500 44 51%

40 426,450 275,450 151,000 35 41% 268,750 157,700 36 98% 199,250 227,200 53 28% 192,550 233,900 54 85%

50 310,100 182,650 127,450 41 10% 174,850 135,250 43 61% 126,450 183,650 59 22% 118,650 191,450 61 74%

60 220,300 125,600 94,700 42 99% 117,050 103,250 46 87% 85,850 134,450 61 03% 77,300 143,000 64 91%

70 150,350 90,700 59,650 39 67% 81,650 68,700 45 69% 63,250 87,100 57 93% 54,200 96,150 63 95%

79 96,700 70,900 25,800 26 68% 61,550 35,150 36 35% 51,650 45,050 46 59% 42,300 54,400 56 26%

80 69,200 69,200 0 0 00% 59,800 9,400 13 58% 50,850 18,350 26 52% 41,450 27,750 40 10%

90 56,000 56,000 0 0 00% 46,400 9,600 17 14% 43,800 12,200 21 79% 34,150 21,850 39 02%

100 47,900 47,900 0 0 00% 38,100 9,800 20 46% 39,750 8,150 17 01% 30,000 17,900 37 37%

110 42,950 42,950 0 0 00% 33,100 9,850 22 93% 37,600 5,350 12 46% 27,750 15,200 35 39%

120 39,900 39,900 0 0 00% 30,000 9,900 24 81% 36,500 3,400 8 52% 26,550 13,350 33 46%

130 38,050 38,050 0 0 00% 28,100 9,950 26 15% 35,800 2,250 5 91% 25,850 12,200 32 06%

140 36,850 36,850 0 0 00% 26,900 9,950 27 00% 35,500 1,350 3 66% 25,500 11,350 30 80%

30
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Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 7%, plus

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised value of Ground Rent at 7%, plus

Higher Capitalisation Rate

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

Option 2A

(Scenario 3)

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

Unexpired Term

(Years)

1

10

20

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

120

130

140
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Common Facts
Ground Rent £1,750 pa (0.1% of FHVP)

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 6

(RE Q117)

Flat located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 1,647,700 1,647,700 0 0 00% 1,644,450 3,250 0 20% 1,647,700 0 0 00% 1,643,850 3,850 0 23% 1,647,700 0 0 00%

10 1,176,000 1,168,750 7,250 0 62% 1,128,950 47,050 4 00% 1,104,600 71,400 6 07% 1,063,600 112,400 9 56% 1,104,600 71,400 6 07%

20 817,850 816,200 1,650 0 20% 763,550 54,300 6 64% 765,350 52,500 6 42% 709,400 108,450 13 26% 765,350 52,500 6 42%

30 585,300 582,700 2,600 0 44% 536,900 48,400 8 27% 538,050 47,250 8 07% 487,050 98,250 16 79% 538,050 47,250 8 07%

40 426,450 423,150 3,300 0 77% 388,350 38,100 8 93% 383,550 42,900 10 06% 342,100 84,350 19 78% 383,550 42,900 10 06%

50 310,100 306,200 3,900 1 26% 282,000 28,100 9 06% 275,100 35,000 11 29% 243,100 67,000 21 61% 275,100 35,000 11 29%

60 220,300 216,000 4,300 1 95% 200,450 19,850 9 01% 199,300 21,000 9 53% 175,150 45,150 20 49% 199,300 21,000 9 53%

70 150,350 145,800 4,550 3 03% 136,650 13,700 9 11% 146,850 3,500 2 33% 128,600 21,750 14 47% 146,850 3,500 2 33%

79 96,700 92,000 4,700 4 86% 87,100 9,600 9 93% 96,700 0 0 00% 82,400 14,300 14 79% 96,700 0 0 00%

80 69,200 59,800 9,400 13 58% 50,850 18,350 26 52% 69,200 0 0 00% 41,450 27,750 40 10% 91,450 22,250 32 15%

90 56,000 46,400 9,600 17 14% 43,800 12,200 21 79% 56,000 0 0 00% 34,150 21,850 39 02% 56,000 0 0 00%

100 47,900 38,100 9,800 20 46% 39,750 8,150 17 01% 47,900 0 0 00% 30,000 17,900 37 37% 47,900 0 0 00%

110 42,950 33,100 9,850 22 93% 37,600 5,350 12 46% 42,950 0 0 00% 27,750 15,200 35 39% 42,950 0 0 00%

120 39,900 30,000 9,900 24 81% 36,500 3,400 8 52% 39,900 0 0 00% 26,550 13,350 33 46% 39,900 0 0 00%

130 38,050 28,100 9,950 26 15% 35,800 2,250 5 91% 38,050 0 0 00% 25,850 12,200 32 06% 38,050 0 0 00%

140 36,850 26,900 9,950 27 00% 35,500 1,350 3 66% 36,850 0 0 00% 25,500 11,350 30 80% 36,850 0 0 00%

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

2)  Value of existing Freehold reversion deferred 

at the Sporte li Rate (5.00%), less

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 5%, p us1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferment 

Rates and Relativity

1)  Capitalised va ue of Ground Rent at 7%, p us

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

5)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Note:

Due to high rent Marriage Value becomes 

negative above 90 years so has been assessed 

at N l for 90 years and above in this example.
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3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportelli Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus
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                  GE APPENDIX 7 
       (RE Q117) 

 
 

 



From: Gerald Hyam   
Sent: 07 January 2019 10:15 
To: LAWCOM 
Enquiries <enquiries@lawcommission.gov.uk> 
Cc:  
Subject: LEASEHOLD REFORM-ONEROUS RELATIVITY 
 
To: 
  
The Right Honourable James Brokenshire MP, Secretary of State for Housing, Communities and Local 
Government. 
  
C Betts MP Esq, Head of Select Commission on Housing, Communities and Local Government 
Committee. 
  
Professor Nicholas Hopkins, Law Commission. 
 
3rd January 2019 
  
Dear Sirs, 
  
Re: LEASEHOLD REFORM-ONEROUS RELATIVITY 
  
I am writing in support of the letters written by  of Parthenia to C Betts MP, Head of the 
Select Commission on Housing, Communities and Local Government Committee on the 21st August 
2018 and to Professor Nicholas Hopkins of the Law Commission on the 11th December 2018 
(attached) 
  
As has been stated in the above letters, the present use of the Graphs produced by  estate agents 
acting on behalf of the large landed estates is materially biased against the individual lessees seeking 
to extend their leases. 
  
A specific area affected by this bias relates to the concept of Marriage Value (enacted in the Urban 
Development Act 1993, Schedule 13, 4A). 
  
The following example of the above illustrates the point and relates to the extension of a short 12.5 
year lease of a property situated on one of the large landed Estates in London. The freehold interest 
being owned by the Estate. 
  
The 12.5 lease was purchased at an arm’s length market value through a local estate agent for 
£270,000. There was no previous relationship between the seller and the buyer. 
  
Negotiations with the Estate took place to extend the lease to 125 years. The process involved the 
issue of a new fully repairing and insuring lease in substitution for the existing short lease. 
  
The Estate used one of the above biased Graphs to produce what they claimed to be ‘market value’. 
This gave a ‘market value’ of circa £180,000 resulting in a figure for the Marriage Value requiring the 
lessee to pay over £42,000 to them. 
  
Should the proper open market value have been used there would have been no Marriage Value. 
  



When challenged, the Estate insisted that their calculations were correct and would be supported by 
the Land Tribunal should the matter not be settled by negotiation. They were fully aware that the 
Land Tribunal supported the use of the biased Graphs as a way of calculating Market Value. 
  
In addition to the above, the lessee was required to pay the legal fees of the Estate which amounted 
to nearly £10,000. The lessee was unable to challenge these fees as the solicitor firm used by the 
Estate was not employed by them. The lessee’s solicitors, who did the majority of the work, charged 
£2,500. The Estate’s solicitors simple produced one of their standard leases. 
  
Enclosed is a brief review undertaken in February 2018 which deals with general misuse of Marriage 
Values where there is an extension of an existing lease and no enfranchisement. 
  
The issues pointed out by Parthenia go much further than dealing with Marriage Values but the 
above clearly illustrates the huge and costly bias against lessees that exists in the present system. 
  
The substantial cost of an appeal to the Land Tribunal and the knowledge that they support the use 
of the biased Graphs means that, under the present system, a lessee has no chance of succeeding 
and is left with both their own charges and that of the landlord who is likely to have costs awarded 
in their favour. 
  
The recent Mundy Case is, to say the least, a disappointment but perhaps not surprising when 
considering the vested interests that exist in the present system. 
  
There can be no doubt that for many decades now the system has been heavily weighed against 
lessees attempting to extend their leases. It can only be for Parliament to intervene on behalf of the 
lessees to allow them to extend their leases at a fair price and not at the present exorbitant figures 
demanded by the landlords. 
  
I would strongly support the proposal put forward by Parthenia that the Government prescribe a 
formula using untainted market evidence for the open market values. That formula would be one 
that can easily be used by lessee’s, that is fair, simple to calculate and cuts out the present unfair 
and costly system that has to date earned the landlords, their agents and advisors multi billions of 
unfair rewards. 
  
Yours faithfully, 
  
Gerald Hyam 
  

 
 

 
 



















To :  The Commissioner. 
         The Law Commission 
F.A.O. Leasehold Enfranchisement Team 

Email : propertyandtrust@lawcommission.gov.uk 

Fm: Robert C.W. Owen 
 

 
  

Dear Sirs, 

Ref :   Law Commission Consultation  on Leasehold  Home Ownership 

https://www.lawcom.gov.uk/project/leasehold-enfranchisement/ 

We are responding to your public consultation as leaseholders of flats at , London  
  

Our flats were constructed about 20 years ago by St George ( London) Ltd which is a member  of 
Berkeley Homes Group. The flats were sold  at  around £150K on  125 year leases and the ground 
rent was set at £175 p.a.  
Subsequently, the freehold title was offered to leaseholders at around £2100 per flat but in the time 
available we could not get to the two-thirds required to action the lease purchase. With hindsight, 
this was an expensive mistake. 

Analysis of the offer shows that leaseholders would have paid around 99% of the costs to the 
developer. But the freehold title was then sold separately  for around 1.5 %  to the then Managing 
Agents (Peverel OM). Soon afterwards the freehold title was sold again, and acquired by Proxima 
without any offer of RFR to leaseholders in 2007. 

Financial Comparison: 
*Sale of Lease (125 years rental  agreement  plus ground rent and service charge) = 98.5% sale 
proceeds  paid  to developer. 
 *Sale of Freehold title (owner of building)  at £2,100  = 1.5% sale proceeds  paid to  developer. 
But, the Leaseholders must pay income tax at 20% to 45% on earnings, whereas Proxima  pays very 
little tax because their Accountants offset profits by importing losses from their overseas companies. 
Such an option is not available to Leaseholders and therefore the comparison is not the “level” 
playing field which it appears. 

These are unfair terms given that the leaseholders have already paid for  ~98.5% of the equitable 
interest for their  building , and the freeholder has already recovered more than the £2100 paid out. 
We contend that the price for leaseholders to buy  the freehold  should be  nominal, say ten times 
the first time Annual Ground Rent.  

Once the remaining lease period dwindles to less than 80 years, leaseholders will need to start 
negotiating lease extensions. This process is time-consuming and expensive (legal charge in 
particular are onerous, with purchasers covering bot their own and the Freeholders’ legal costs!), 



and there is little choice but to accept whatever terms are offered. This casts a shadow on the sale of 
all leasehold homes with leases less than 80 years. It chills the market for homes which are often the 
most important for those on middle incomes. 

We believe that the system should be greatly simplified: 
(1) Flats should have much longer leases as standard. Say 999 years 
(2) The right to buy the freehold should have a lower threshold, say 50%, and be encouraged.  
(3) Lease extension costs should be based on a simple formula, transparent to Leaseholder and 
Freeholder, and the process of Lease extensions should be simplified and made much quicker. 
(4) Free-standing homes such as detached and semi-detached homes should always be freehold 

We hope that you will take this opportunity to bring an end to the current “feudal” system. 

 

Yours faithfully,  

On behalf of  Leaseholders.  

6th January 2019 



From: Graham Webb   
Sent: 25 October 2018 18:27 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Response to Consultation on Leasehold Home Ownership 
 
Dear Sirs, 
 
Consultation on leasehold home ownership: buying your freehold or extending your lease 
 
I have already submitted a full response ) to your consultation questions, 
but there is another matter that I should have raised in response to the catch-all “Any other 
comments?” question. It is this: 
 
A statutory right to purchase an existing intermediate lease on a residential building or group of 
buildings 
 
The whole thrust of the consultation is to give residential leaseholders the statutory opportunity to 
obtain more security of tenure, from lease extension through to freehold acquisition (including 
collective acquisition). But there is a group of residential leaseholders who might wish to have the 
benefit of acquiring the freehold (or a share of it), but who are prevented from doing so for what 
might be called “technical” reasons. For example, considering collective enfranchisement: 
 
• Block of flats “A” may sit above an underground car park, which also extends under a 

neighbouring commercial building. The presence of the car park prevents Block A from being 
acquired as a freehold in its own right; or 

• An underground car park is surmounted by blocks of flats “A” and “B” (and nothing else), 
meaning that a freehold acquisition might be possible of Blocks A and B plus the car park 
combined. But such a freehold purchase by the leaseholders in Block A is not possible because (i) 
none of the flats in Block B are qualifying tenancies, or (ii) the price demanded by the freeholder 
for the car park is unaffordable. 

 
In some of these cases there could be an alternative course of action. If there is an intermediate 
lease between the freeholder and the Block A leaseholders, it may be attractive for the Block A 
leaseholders to purchase that intermediate lease if it means their leases are extended. Indeed, if the 
intermediate lease is for 999 (or longer) years at a peppercorn rent, the leaseholders can achieve 
almost freehold status by purchasing the intermediate lease.  
 
For this reason my view is that a statutory right to purchase an intermediate lease would be a highly 
valuable addition to the suite of proposed rights, and it is likely to be the only way some 
leaseholders will be able to exercise something approaching freehold acquisition rights. 
 
This is no hypothetical situation. Consider the case of my own flat: 
 
The landlord owns a freehold title over a residential estate that includes apartment blocks A, B and C 
(containing flats held on 125 year leases at escalating material ground rent) and houses D, E and F 
(held on 999 year leases at a peppercorn ground rent) – all grouped around three sides of an open 
courtyard. Underneath blocks A and B and the courtyard is an underground car park (it doesn’t 
extend any further).  
- The courtyard can be used by the landlord’s tenants in a separate commercial block (held under 

a separate freehold) on the fourth side of the courtyard. 



- In the underground car park some spaces are assigned to the residential leaseholders, but the 
landlord is free to do as he wishes with the other spaces, such as rent/assign them to his 
commercial tenants or rent them to members of the public. 

There is, however, an intermediate leaseholder who leases blocks A, B and C and houses D, E, and F, 
and their respective common parts (but not the courtyard or car park) on a 999 year intermediate 
lease at a peppercorn ground rent. 
 
A collective freehold purchase of the entire estate may not be possible because: 
(i) the complex physical make-up of the estate does not qualify it for collective freehold 

acquisition under any new legislation; or 
(ii) some blocks/houses want to participate, whereas others do not; or 
(iii) it is not possible to lease back the car park and/or courtyard to the freeholder, making a 

collective freehold acquisition of the entire estate prohibitively expensive, 
 
in which case the leaseholders of flats (with 125 year leases) in one or more of the blocks could 
valuably pursue the purchase of the intermediate lease on their building(s) and so obtain 999 year 
leases at peppercorn ground rent – the closest to freehold that they are likely to get. This seems 
entirely reasonable and completely in line with the objectives given to the Law Commission for this 
consultation. Indeed, the proposals for statutory collective freehold purchase already include the 
mandatory purchase of any relevant intermediate lease. 
 
In practical terms, the purchase by leaseholders of an intermediate lease would follow closely the 
principles for acquiring a freehold – in particular the valuation methodology. This is already implicit 
in the proposals for freehold purchase, which already include the mandatory purchase of any 
relevant intermediate lease (with the landlord and intermediate leaseholder agreeing the valuation 
of the intermediate lease). 
 
I would also argue that, since this statutory intermediate lease purchase is designed to help out 
those who for “technical” reasons are unable to pursue a freehold acquisition, there should be a 
mandatory extension of the term of the intermediate lease to 999 years, and a mandatory 
reduction of the ground rent per residential unit to a peppercorn (if the terms and rent were not 
already at those values). So the purchase of the intermediate lease is a “virtual” freehold acquisition 
in place of an actual one – a clear, consistent and highly defensible extension of the rights already 
proposed. 
 
I believe that this proposal would represent a straightforward but valuable extension of 
enfranchisement rights, which would broaden the pool of leaseholders who are able to take 
advantage of those rights in a meaningful way. 
 
Regards 
 
Graham Webb 
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Grosvenor Britain & Ireland: Response to the Law Commission’s Consultation 
“Leasehold home ownership: buying your freehold or extending your lease”  
 
About us 
 
Grosvenor Britain & Ireland is part of Grosvenor Group, a British privately-owned international property 
business.  
 
Our strategy in the UK is to tackle two big challenges. First, we want to help drive the success of the 
West End, London’s economic and cultural powerhouse. The West End faces enormous pressures as a 
result of London’s growth and fierce international competition. And second, we want to help tackle the 
housing shortage, which in London is acute and eroding our city’s ability to attract and retain talent. 
 
With a 300 year heritage, we take a long-term, values-driven approach to creating commercial and 
social benefit. Our success depends on, amongst other things, our London estate in Mayfair and 
Belgravia adapting to meet the changing needs of our society. The flexibility of leasehold allows us, as 
freeholder and long-term steward, to manage that evolution and invest consistently at a neighbourhood 
scale to bring social benefit.  
 
Our long history of managing our business through political and economic cycles over the past three 
centuries offers us a long-term perspective on, and approach to, law reform. We have drawn on this 
perspective and experience in providing our response to this important consultation. 
 
More information about Grosvenor Group can be found on our website: www.grosvenor.com. 
 
Summary Response 
 
We commend the Law Commission for the work it has undertaken to deliver this detailed consultation 
paper, commensurate with the significant social and economic impact of the proposed reforms. 
 
We agree with many of the provisional proposals to simplify the enfranchisement process and to make it 
more transparent and fair. However, further review of certain proposals is needed to ensure that no 
unintended consequences flow from that simplification. We also agree with the objective of making that 
process more cost-effective but we think this should be for the benefit of both leaseholders and 
landlords. 
 
On the critical issue of the cost of enfranchisement, a fair balance must be struck between the legitimate 
interests of all parties. We do not think that there is justification for a reduction in premiums per se for 
the reasons set out in section 4 of our summary response below. The abusive practices referenced in 
the consultation paper – such as high and escalating ground rents – will not be addressed by, and 
therefore do not justify, reducing the premiums payable on enfranchisement. These abusive practices 
are being dealt with through the Government’s separate proposals to ban new leases on new-build 
houses and the capping of future ground rents to £10 per annum.1  We therefore urge careful review of 
the valuation methodologies proposed in Chapter 15 of the consultation paper, including consideration 
of their compliance with human rights law, before formalising any approach.   
 
We provide our more detailed responses to certain questions in Appendix 1, but summarise below our 
main observations on the four key questions underpinning the consultation paper. 

 
1. What should the enfranchisement rights be? 

 
a. Streamlined regime for houses and flats: We support many of the provisional proposals to 

standardise qualification criteria, including the streamlined regime for both houses and flats as 
“residential units”. However, the definition of “residential units” will be critical to ensuring that, in 
practice, it applies only to units which are truly residential. For example, there needs to be 

                                                      
1 See “Implementing reforms to the leasehold system in England: a consultation” published by the Ministry of Housing, 
Communities and Local Government in October 2018. 
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clarity that a building originally constructed as a house but now in commercial use is not 
enfranchisable. There also needs to be a robust regime to exclude properties which are in the 
main used for commercial purposes but which permit a small part of the building to be used for 
residential purposes – see our response to consultation question 38 below.  
 

b. Estate concept: The concept of “estate” should be defined so that it captures only what is 
commonly understood as new-build modern housing estates, for example those built in the last 
10 years or some other specified time period, and where the properties contribute to a central 
management charge. It is important that it does not, through a service-charge concept of 
“estate”, inadvertently capture other well-established property arrangements, such as a street of 
mews houses, private roads, garden squares or properties managed under an estate 
management scheme, for instance the management by Grosvenor of Belgravia through the 
Belgravia Estate Management Scheme. In line with the general public policy objectives 
underpinning the proposals, the “estate” concept should only capture purely residential estates 
and not those that comprise a mix of buildings, with some in residential use and some in non-
residential use. 
 

c. Contracting out: The “contracting out” provisions in the 1967 and 1993 Acts should be retained 
as they provide landlords and tenants with additional flexibility and choice. The premium 
payable on the grant of a “contracted out” lease is lower compared to a lease which carries 
enfranchisement rights, so removing the ability to “contract out” would reduce the choice of 
leaseholders as consumers. Enfranchisement law reform should not reduce consumer choice, 
so long as it is a properly informed choice – and there is no reason why it cannot be informed 
for those leaseholders who desire this option, e.g. by adopting an equivalent procedure which 
applies to commercial leases under the 1954 Act.  

 
2. Who should be entitled to exercise enfranchisement rights? 

 
a. Criteria simplification: We strongly support the provisional proposals to simplify the 

qualification criteria. This includes implementing the fixed 25% limit on non-residential use for all 
freehold acquisition claims. We also support the proposals to abolish the low rent and rateable 
value tests. We strongly agree with the proposal to maintain the requirement that a leaseholder 
must have a lease (when originally granted) that exceeds 21 years in order to qualify for 
enfranchisement. All stakeholders have relied on this definition of a long lease for many years 
without any negative public policy impact, and an arbitrary reduction would cause unnecessary 
distortion with no appreciable merit.  

 
b. Collective enfranchisement simplification: Whilst we support the goal of simplifying collective 

freehold acquisition claims, we do not support the removal of the three-flat rule. We are aware 
that some commercial investors have devised structures to circumvent the three-flat rule – 
however, this is not a reason to abolish the rule. The Law Commission should find ways of 
enhancing the effectiveness of the three-flat rule, as well as other means by which to exclude 
commercial investors.     

 
3. How should enfranchisement rights be exercised? 

 
a. Simplified procedure: We support the proposals to simplify and streamline the process for all 

enfranchisement claims but we think this should be for the benefit of both leaseholders and 
landlords. We agree that use of the First Tier Tribunal (FTT or Tribunal) for dispute resolution, 
rather than the County Court, will simplify processes and improve accessibility. We therefore 
welcome the proposal, provided that the Tribunal is commensurately resourced for the 
enhanced role.  

 
b. Cost sharing: There is no overriding public policy reason to reallocate the cost of the 

enfranchisement process to the competent landlord. Non-litigation enfranchisement costs, and 
the ability of leaseholders to support them, will inevitably be case-specific. The current system is 
fair given that it is founded on the reasonableness of costs in each case. However, given the 
overarching aims of the law reform, we support the principle of more predictable cost sharing 
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through prescribed/scaled non-litigation costs, on the basis that the scale is commensurate with 
the relative complexity of claims.  

   
4. What should it cost to enfranchise?  

 
a. Calculation of premium: We do not think that there is any justification for a reduction in 

premiums per se. The starting valuation principle should be that the tenant’s existing leasehold 
interest, plus the enfranchisement premium, equals the market value of the property with the 
benefit of the freehold. Any deviation from this principle would lead to market distortion and 
unjust enrichment. Consequently, any options which the Law Commission puts forward to the 
Government must be consistent with a “fair market value” valuation.   
 
The options of a simple ground rent multiplier or percentage of capital value methodology 
(Options 1A and 1B in the consultation paper) are arbitrary, lack proportionality and would fail to 
provide the landlord sufficient compensation for the interest being acquired. Accordingly, they 
are unjustifiable from a human rights perspective.   
 
Of the other valuation options in the consultation paper, we are supportive of Option 2C, i.e. 
retaining the existing market practice for valuation, but making the calculation of it simpler and 
cheaper by prescribing the capitalisation rate, the deferment rate and relativity (as set out in our 
responses to consultation questions 111 - 113 and 117 below). Prescribing these variables 
enhances transparency by removing much of the current valuation uncertainty and reduces the 
scope for dispute between the parties. Consequently, it supports the objective of making the 
process quicker, easier and more cost-effective. This would be an equitable outcome which 
benefits leaseholders whilst also respecting landlords’ rights to sufficient compensation, and 
thus striking a fair balance. 

 
 
We set out below in Appendix 1 our more detailed responses to certain questions in the consultation 
paper. Please contact our Communications Director, Rob Fox (rob.fox@grosvenor.com; +44 (0)207 312 
6215), should you wish to discuss any of the matters arising from our response. 
 
Yours faithfully, 
 
 
 
 

  
  

Grosvenor Britain & Ireland  
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APPENDIX 1  
 
Law Commission consultation on leasehold reform 
 
This Appendix 1 sets out Grosvenor’s response to certain questions in the Law Commission’s 
consultation paper, focusing on the matters we addressed in the covering note to this submission. The 
absence of a response to a particular proposal (or part of a proposal) should not be taken as agreement 
with the proposal(s).  
 
Chapter 4 – The Right to a Lease Extension 
 
Consultation Question 8 (contracting out) 
 
The “contracting out” provisions in the 1967 and 1993 Acts should be retained as they provide landlords 
and tenants with additional flexibility and choice. The premium payable on the grant of a “contracted 
out” lease is lower compared to a lease which carries enfranchisement rights, so removing the ability to 
“contract out” would reduce the choice of leaseholders as consumers. Enfranchisement law reform 
should not reduce consumer choice, so long as it is a properly informed choice – and there is no reason 
why it cannot be informed for those leaseholders who desire this option, e.g. by adopting an equivalent 
procedure which applies to commercial leases under the 1954 Act.  
 
Chapter 5 - The Right of Individual Freehold Acquisition  
 
Consultation Question 15 (rights and obligations affecting the freehold) 
 
In response to paragraph 5.48 of the consultation paper, we think the lessee should acquire the freehold 
subject to the rights and obligations on which the existing lease is currently held.  
 
Chapter 6 – The Right of Collective Freehold Acquisition 
 
Consultation Question 25 (right of collective freehold acquisition of estates) 
 
We agree in principle with this proposal provided that the concept of “estate” is defined so that it 
captures only what is commonly understood as new-build modern housing developments, for example 
those built in the last 10 years or some other specified time period, and where the properties contribute 
to a central management charge. It is important that it does not, through a service-charge concept of 
“estate”, inadvertently capture other well-established property arrangements, such as a street of mews 
houses, private roads, garden squares or properties managed under an estate management scheme, 
for instance the management by Grosvenor of Belgravia through the Belgravia Estate Management 
Scheme.  
 
In line with the general public policy objectives underpinning the proposals, the “estate” concept should 
only capture purely residential estates and not those that comprise a mix of buildings, some in 
residential use and some in non-residential use.  
 
Consultation Questions 31, 33 and 37 (compulsory leasebacks) 
 
We do not support the introduction of a new power for leaseholders exercising the right of collective 
freehold acquisition to force the freeholder to take leaseback(s) as set out in paragraph 6.132 of the 
consultation paper. It is inappropriate and inequitable to force landlords to accept ongoing arrangements 
that are materially different to its original commercial position, including imposing a new landlord.  
 
Chapter 8 – Qualifying Criteria 
 
Consultation Question 38 (“residential unit”) 
 
We support many of the provisional proposals to standardise qualification criteria, including the 
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streamlined regime for both houses and flats as “residential units”. However, the definition of “residential 
units” will be critical to ensuring that, in practice, it applies only to units which are truly residential. For 
example, there needs to be clarity that a building originally constructed as a house but now in 
commercial use (whether in whole or in part) is not enfranchisable.  
 
We fully support the Law Commission’s stated aim of limiting the ability of owners of business leases to 
make use of enfranchisement rights. However, the approach to business leases at paragraph 8.52(2) of 
the consultation paper (the new, “broader” approach proposed) would have the effect that certain 
properties which are in the main used for commercial purposes, but which permit a small part of the 
building to be used for residential purposes, will be enfranchisable, e.g. an office with a small flat for use 
by visiting employees or directors. This conflicts with the aim of seeking to afford enfranchisement rights 
to homeowners rather than commercial businesses.  
 
This issue would not arise under the approach set out at paragraph 8.52(1) of the consultation paper 
(the more “robust” version of the existing approach proposed). Consequently, the approach set out at 
paragraph 8.52(1) is the better approach, more aligned with the Law Commission’s aim and should be 
adopted.  
 
Consultation Question 39 (21 year minimum) 
 
We strongly agree with the proposal to maintain the requirement that a leaseholder must have a lease 
(when originally granted) that exceeds 21 years in order to qualify for enfranchisement. All stakeholders 
have relied on this definition of a long lease for many years without any negative public policy impact, 
and an arbitrary reduction would cause unnecessary distortion with no appreciable merit. 
 
Consultation Question 40 (single long lease) 
 
Yes, we agree with both of these proposals. 
 
Consultation Question 41 (abolition of low rent and rateable value tests)  
 
Yes, we agree with this proposal as it is a sensible simplification. 
 
Consultation Question 43 (25% commercial area rule (and other matters)) 
 
We agree with the proposal that the floor space of any non-residential units should not exceed 25% of 
the floor space of all of the units combined in the context of an individual freehold acquisition claim, as 
proposed in paragraph 8.95(3)(b)(ii) of the consultation paper. We support the other provisional 
proposals to streamline such claims on the basis that any final proposals would include the clarifications 
around mixed-use buildings set out in our response to consultation question 38 above.    
 
Consultation Questions 44 and 45 (buildings that qualify for collectives “self-contained”) 
 
We do not agree with adopting the 1993 Act’s definition of “self-contained building” and “self-contained 
part of a building” given the subjectivity of these definitions. 
  
We do agree with the proposed definition of “building” because it is more objective and measurable. 
 
We do not agree that the Tribunal should be given discretion to authorise a freehold acquisition in 
respect of a property that would otherwise not qualify, as it would introduce significant uncertainty for 
parties and add complexity by requiring clear definition as to how that discretion is exercised. 
  
Consultation Question 46 (25% area rule for collectives) 
 
Yes, we agree with all of these proposals. 
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Consultation Questions 47 (minimum 2 flats requirement) 
 
Yes. 
 
Consultation Question 48 (minimum 2 thirds of the flats requirement) 
 
Yes. 
 
Consultation Question 49 (at least half of the number of units must participate) 
 
Yes. 
 
Consultation Question 51 (three-flat rule) 
 
We do not support the removal of the three-flat rule. We are aware that some commercial investors 
have devised structures to circumvent the three-flat rule – however, this is not a reason to abolish the 
rule. The Law Commission should find ways of enhancing the effectiveness of the three-flat rule (e.g. 
applying a test of beneficial rather than legal ownership or aggregating interests of associated parties), 
as well as other means by which to exclude commercial investors. 
  
Consultation Question 52 (25% limit on non-residential use in collective claims) 
 
Yes. 
 
Consultation Question 54 (qualifying criteria for collective enfranchisement of an estate) 
 
We think that further work is needed to develop this proposal – in particular the definition of an “estate” 
for this purpose. See also our response to consultation question 25 above. 
 
Consultation Question 55 (exception for building consisting of two residential units) 
 
We do not agree that an exception would be appropriate. 
 
Consultation Questions 56 (25% area rule in a two-unit building) 
 
We do not agree. 
 
Chapter 11 – Procedure 
 
Consultation Question 70 (single procedure for all rights) 
 
Yes. 
 
Consultation Question 71 (single set of forms) 
 
Yes. 
 
Consultation Question 72 (notices/signing notices) 
 
We agree with all of these proposals. 
 
Consultation Question 73 (serving information notices) 
 
Yes. 
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Consultation Question 74 (claim notice details) 
 
We agree that the details proposed at paragraphs 11.35 and 11.36 of the consultation paper should be 
included in, and should accompany, a Claim Notice. 
 
We agree that prescribed form(s) of Claim Notices would be useful. 
 
Consultation Question 75 (collective claims: serving notices on other leaseholders) 
 
Yes. 
 
Consultation Question 76 (claim notice does not create statutory contract) 
 
Yes. 
 
Consultation Question 77 (response notices content) 
 
Yes. 
 
Consultation Question 78 (serving claim notices on landlords) 
 
Yes. 
 
Consultation Question 80 (death/insolvency) 
 
We agree with these proposals. 
 
Consultation Question 81 (failure to serve response notice within prescribed period) 
 
Yes. 
 
Consultation Question 85 (time for serving notices) 
 
We do not support a 6 week period to serve a Response Notice across the board because, for example, 
in collective enfranchisement claims the time required to obtain access for and complete physical 
inspections would make this time period unreasonably short. In the interests of simplicity and having 
one period which is appropriate across the board, the existing 8 week period should be retained.  
 
More than 21 days from the service of a Response Notice should be required before a party is entitled 
to apply to the Tribunal for a determination.  
 
There should also be flexibility for the parties to agree extensions. This would allow settlement 
discussions to be undertaken without involving the Tribunal unnecessarily.  
 
Consultation Question 86 (procedural time limits and deeming withdrawal) 
 
Yes. 
 
Consultation Question 87 (assignment of claim notices) 
 
Yes, we agree with both of these proposals. 
 
Consultation Question 88 (wasted costs) 
 
Yes. 
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Question 92 (land registry notes) 
 
Yes, we agree with these proposals. 
 
Consultation Question 93 (evidence re slow or costly exercise of rights) 
 
The main sources of delay are the existence (and consequent complexity) of separate procedural 
regimes, the validity of notices and the provisions relating to deemed withdrawal of claims under the 
1993 Act. We believe that the Commission’s proposals will assist with each of these issues.  
 
In our experience uncooperative or (particularly) missing landlords are not common in PCL but we 
understand this issue can cause delays in claims involving properties outside PCL.   
 
Consultation Question 94 (all disputes to be heard by the Tribunal) 
 
We agree that use of the Tribunal for dispute resolution, rather than the County Court, will simplify 
processes and improve accessibility. We therefore welcome the proposal, provided that the Tribunal is 
commensurately resourced for the enhanced role. 
 
Chapter 12 – Dispute Resolution 
 
Consultation Question 95 (valuation-only disputes: determination by single valuation expert) 
 
This proposal may be suitable and cost-effective for a low value claim, e.g. in PCL where the value of 
the enfranchisement claim is £100,000 or less, or where the amount in dispute between the parties is 
less than £100,000.   
 
Consultation Question 97 (leases that could be resolved by single valuation expert) 
 
This may be feasible, for example, in the case of a second or third lease extension, where only the 
value of the freehold reversion is at issue. Our experience is that such simple valuation cases typically 
settle by negotiation. 
 
Chapter 13 – Costs 
 
Consultation Questions 98 - 100 (leaseholder contribution to landlord non-litigation costs) 
 
There is no overriding public policy reason to reallocate the cost of the enfranchisement process to the 
competent landlord.  
 
Non-litigation enfranchisement costs, and the ability of leaseholders to support them, will inevitably be 
case-specific. The current system is fair given that it is founded on the reasonableness of costs in each 
case. However, given the overarching aims of the law reform, we support the principle of more 
predictable cost sharing through prescribed/scaled non-litigation costs, on the basis that the scale is 
commensurate with the relative complexity of claims. The revised approach should be equitable for 
landlords (including intermediate landlords) and leaseholders, with protections to avoid the creation of 
moral hazards by, for example, the leaseholder’s contribution being so low that the system becomes 
open to abuse, with speculative or market-testing claims.  
 
We think the Law Commission’s proposals to simplify the process of enfranchisement and our proposal 
on the cost of enfranchisement (see our response to consultation question 117 below) will reduce the 
amount, and uncertainty, of the costs of the enfranchisement process. As stated in our summary 
response above, we think this should be for the benefit of both leaseholders and landlords. 
 
Consultation Question 102 (landlord rights at the Tribunal reclaim notice) 
 
Yes. 
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Consultation Questions 103 and 104 (Tribunal's powers to order a party to pay litigation costs 
apply to all disputes) 
 
Yes. 
 
Consultation Question 105 (evidence of landlord costs and recovery) 
 
In relation to the question in paragraph 13.118 of the consultation paper, please see our response to 
consultation questions 98-100 above. 
 
Chapter 15 - Valuation: Options for reform 
 
Consultation Question 108 (simplified valuation for low value/straight-forward enfranchisement 
claims) 
 
We agree with the suggestion for a simplified valuation regime for lease extensions and freehold claims 
for properties outside PCL where the existing lease has more than 125 years unexpired. We are aware 
various consultants are proposing a Years Purchase (YP) multiplier approach for such a regime which 
we would be supportive of in the case of properties outside PCL. 
 
Consultation Question 111 (capitalisation rates to be prescribed) 
 
We think the capitalisation rate should initially be set for PCL at 5%, and reviewed by a panel of experts 
at five-yearly intervals (see also our response to consultation question 124 below).  
 
Consultation Question 112 (deferment rates to be prescribed) 
 
We think the deferment rate should initially be set for PCL at 2.25% (in line with current residential 
market yields in PCL) and reviewed on the same basis as the prescribed capitalisation rate.  
 
It would be fair to adopt higher deferment rates for properties outside PCL to reflect the lower historic 
growth rates and the greater risk of deterioration and obsolescence, which has been acknowledged in a 
number of Tribunal cases. 
 
Consultation Question 113 (relativity rates or no-Act deduction to be prescribed) 
 
Where marriage value is payable, the valuation of the lessee’s existing interest should disregard the 
value of right to enfranchise. This is because the landlord is being required to dispose of their freehold 
interest under a legislative regime similar to a form of compulsory purchase. To simplify the valuation of 
the existing lease without rights, it is appropriate to prescribe a relativity drawn from a graph.   
 
For properties in PCL the key guidance comes from the Upper Tribunal (UT) in the Mundy case 
determined in 2016 and upheld on appeal by the Court of Appeal. The conclusion of the UT was, for 
PCL properties, the Gerald Eve 1996 Graph had become the industry standard. The UT also concluded 
on the evidence that relativities had probably fallen since the Gerald Eve 1996 Graph was first created.  
 
Without rights relativities should be prescribed in accordance with the Gerald Eve 1996 Graph. 
Leaseholders would be protected as premiums would not be increased by a new graph with lower 
relativities. 
 
It is generally recognised that the Gerald Eve 1996 Graph applies to leasehold properties subject to 
nominal ground rents. When valuing the leasehold interest in a property subject to an onerous ground 
rent, i.e. where the rent passing or on review is greater than 0.1% of the FHVP, the current practice is to 
apply a relativity derived from the Gerald Eve 1996 Graph and then to make a downwards adjustment in 
relativity to account for the element of the rent that is onerous. Applying a simplified valuation, any 
tranche of rent passing or payable on review that would exceed 0.1% of the FHVP would be ignored 
and so there would be no need to apply any onerous ground rent adjustment when valuing the existing 
lease under this approach. 
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With respect to the 80 year threshold above which marriage value is not payable, we believe the 
threshold should be 125 years to be consistent with the proposed length of lease extensions.   
 
Consultation Question 114 (possible disregard of rights to holdover) 
 
We agree to this suggestion. 
 
Consultation Question 115 (retention of discount for improvements) 
 
We agree with this proposal but would simplify the valuation by limiting disregards of improvements to 
those undertaken during the claimant’s existing lease or the period of 21 years prior to the date of the 
claim.   
 
Consultation Question 116 (right to elect to accept a restriction on development) 
 
The restriction should be retained or taken into consideration in the enfranchisement premium 
calculations.  
 
Consultation Question 117 (options 2A to 2C) 
 
Our consultants have undertaken modelling exercises to compare the impact of Options 1A, 1B and 2A 
and 2B against the premiums generated by a typical Section 9(1C) valuation of two houses in PCL at 
different unexpired terms (see Attachment 1).2 Both houses are assumed to have a FHVP of £5 million. 
One house is let subject to a fixed low ground rent of £100 pa and the other is based on a higher fixed 
ground rent equal to 0.1% of the freehold value, i.e. at the upper end of palatable rent range. Our 
consultants also carried out this exercise on a hypothetical house with a FHVP of £1 million which is let 
subject to a fixed low ground rent of £100 pa for comparison with the wider London market. For 
simplicity, the analysis below is based on the hypothetical £5 million houses as that FHVP is more 
representative of houses in Mayfair and Belgravia but the analysis for the hypothetical £1 million house 
does not vary in a material respect.  
 
Premiums have been calculated at the following intervals: 
 

• 1 year unexpired. 
• 10 years unexpired and at 10 yearly intervals through to 140 years. 

 
In addition a premium has been calculated at 79 years unexpired, which shows a comparison to the 
change in premium above and below the current 80 year marriage value threshold. 
 
For the “Control” Section 9(1C) valuations, the ground rents have been capitalised at 5%, the freehold 
deferred at 4.75% (per the Sportelli case) and the existing lease, without rights, has been valued by 
applying a leasehold freehold relativity taken form the Gerald Eve 1996 Graph of relativities. 
 
For illustrative purposes, when analysing the impact of Options 2A and 2B, we have varied the 
components as follows: 
 

• Increasing the capitalisation rate in isolation from 5.0% to 7.0%. 
• Increasing the deferment rate in isolation from 4.75% to 5.75%. 
• For Option 2B, increasing in isolation the relativity by, for illustrative purposes only, applying the 

Savills 2016 Enfranchiseable (with rights) Graph. 
• For Option 2A, we have analysed the impact of the combination of increased capitalisation rates 

and deferment rates together. 
• For Option 2B, we have combined increased capitalisation and deferment rate with an 

increased relativity. 

                                                      
2 Modelling was also carried out using the Schedule 13 method on flats but given that the results between houses and flats do not 
differ materially we refer to houses only in this response.  
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• For Option 2B, our consultants have also modelled the outcomes were the 80 year marriage 
value cut off to be removed, such that marriage value is paid at all unexpired terms. For this 
analysis, we have applied the current capitalisation rate of 5% and the Sportelli case deferment 
rate of 4.75%, but have increased the relativity for illustrative purposes. 

 
Summary analysis: 
 

• Option 1A (10 times ground rent) 
 
This proposed option is arbitrary and lacks proportionality as the premium would not be linked to 
the market value of the property. Consequently, it fails to provide the landlord sufficient 
compensation for the interest being acquired and would be unjustifiable from a human rights 
perspective. Our analysis confirms this and shows that the percentage premium reductions are 
greatest at the lowest unexpired term, tapering as the term increases. For the £100 pa fixed 
ground rent house, the premium reduction at 1 year is nearly 100% and at 140 years it is just 
below 90%. For the house subject to the higher ground rent at 0.1% of FHVP, the premium 
reduction is just under 99% at 1 year and circa 53% at 140 years. 
 

• Option 1B (10% of FHVP) 
 
This proposed option is also arbitrary because, despite the premium being linked to the value of 
the property, no account is taken of the unexpired term. The same premium is payable whether 
the lease has 1 year or 140 years unexpired, which lacks proportionality. The workings show 
that above a certain unexpired term (circa 65 years in these two examples) Option 1B actually 
leads to very substantial premium increases (contrary to the Law Commission’s aim) when 
compared to the corresponding Section 9(1C) premium. Otherwise the premium reductions 
taper from circa 89.5% for both houses at 1 year to circa 20% at 60 years for the £100 pa fixed 
ground rent house and 26% also at 60 years for the higher ground rent house. 
 

• Option 2A (Term & Reversion, no Marriage Value) 
 
With no variation in capitalisation or deferment rates, for both houses at 30 years and above the 
premium reductions exceed 25%, rising to at least 50% for the £100pa fixed ground rent house 
at 60-80 years and peaking at 40% at 60 years for the higher rent house. Above 80 years there 
is obviously no change in premium compared to a Section 9(1C) valuation due to the current 80 
year cut off rule for marriage value. 
 
Increasing capitalisation or deferment rates individually leads to premium reductions all the way 
through to 140 years. Increasing the deferment rate has the biggest impact for the £100pa fixed 
ground rent house (maximum 76% reduction at 79 years). For the higher ground rent house the 
higher present value of the ground rent stream counter balances in part for the higher deferment 
rate (e.g. the loss at 79 years is 49%). Likewise increasing the capitalisation rate has a bigger 
impact on the higher ground rent house than the £100 pa fixed ground rent house. 
 

• Option 2B (Term & Reversion plus Marriage Value) 
 
As marriage value is retained under this proposed option, premium reductions are moderated to 
circa 20% or below for terms below 80 years, even where capitalisation and deferment rates 
and relativity are increased individually or together. 
 
If marriage value continues to be excluded above 80 years, then increasing the relativity will 
have no impact. Increasing the capitalisation rate has minimal effect. 
 
Increasing the capitalisation rate has a bigger adverse impact on the higher ground rent house 
than the £100pa fixed ground rent house (maximum reduction 26% at 140 years for the former 
and maximum reduction circa 6% at 140 years for the latter).  
 
Increasing the deferment rate alone has a bigger adverse impact on the £100pa fixed ground 



 
 

Page 12                                                                                                                            Copyright © Grosvenor ALL RIGHTS RESERVED 

 

rent house (maximum 62% at 120 years), whereas for the higher ground rent house, the 
maximum reduction is circa 30% at 80 years. 
 
Increasing relativity alone is limited to a circa 11% reduction for both houses, both at 50 years. 
 
When all three of these variables are combined in this option the greater impact is suffered by 
the £100 pa fixed ground rent house (maximum reduction 65% at 130 years). For the higher 
ground rent house, the maximum reduction is circa 41% at 90 years. 
 

Key conclusions: 
 
Option 1A and 1B are arbitrary, lack proportionality and would fail to provide the landlord sufficient 
compensation for the interest being acquired. Consequently, they are unjustifiable from a human rights 
perspective. 
  
Option 2A insufficiently compensates the landlord because of the exclusion of marriage value, 
especially when combined with prescribed capitalisation and/or deferment rates were they to be set 
above current levels. 
 
Option 2B also insufficiently compensates the landlord (even with marriage value retained), especially 
when combined with prescribed capitalisation and/or deferment rates and/or relativities set above 
current levels. Option 2B also excludes development value and there is no justification to do so. 
 
Option 2C, for which development value is included, is the only proposed option which sufficiently 
compensates the landlord for their interest being acquired. We would be supportive of this option with a 
prescribed capitalisation rate and a prescribed deferment rate. For PCL we think the capitalisation rate 
should be initially set at 5% and the deferment rate should be initially set at 2.25%, in each case to be 
reviewed by a panel of experts at five-yearly intervals. Without rights relativity should be prescribed in 
accordance with the Gerald Eve 1996 Graph. See our responses to consultation questions 111-113 and 
124. 
 
Consultation Question 118 (desirability of an online calculator & when it would be appropriate) 
 
We would be supportive of an online premium calculator if one could be developed which is able to 
reliably calculate the premium for Option 2C with prescribed capitalisation and deferment rates, subject 
to an appropriate review/appeal procedure (see our response to consultation question 125 below).   
 
Consultation Question 119 (costs resulting from current methodology) 
 
The current statutory valuation bases are well known particularly for lawyers and valuers practising in 
this field. In our experience, enfranchisement cases (even complex cases) tend to be settled rather than 
determined by the Tribunal because of the experienced professional advisers in this field. 
 
Due to a fixed valuation date and in circumstances of a flat or rising market, it is to the advantage of a 
leaseholder to protract negotiations, or even the date for completion. There is not a similar rationale for 
a landlord to delay negotiations due to the fixed valuation date. 
 
In some cases, a leaseholder may ultimately decide not to complete a claim that has been negotiated 
between the parties and/or determined by the FTT. In our experience, we are rarely successful in 
seeking abortive fees so we would welcome the introduction of mechanisms to avoid these moral 
hazards.    
 
Consultation Question 120 (impact of reforms on duration and cost) 
 
Prescribing the capitalisation rate and deferment rate as set out above would reduce the scope for 
dispute between the parties. This should speed up the process and reduce the number of claims that 
require determination by the Tribunal.   
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Consultation Question 124 (benefits etc. of a body with functions to prescribe certain rates for 
reformed methodology) 
 
We do not have specific evidence on the costs of setting up and resourcing such a body. However, we 
think it should be a panel of experts made up of leading experts in property valuation and economics, 
with responsibility for prescribing the capitalisation rate and deferment rate on a five-yearly basis. The 
panel could be convened in the 12 months before each five-yearly review date and then retained for a 
limited period after the date to address any issues. 
 
Consultation Question 125 (costs, benefits and practicalities of an online calculator) 
 
We would be supportive of an online premium calculator if one could be developed which is able to 
reliably calculate the premium for Option 2C with prescribed capitalisation and deferment rates.  
 
We do not have evidence of the likely costs of setting up and maintaining such a calculator. However, 
the legal status of such a calculator in terms of the premiums calculated must be clear. For instance, 
would the premium calculated be binding on the leaseholder and landlord for resolving the claim or 
merely a non-binding indication of the likely premium payable? If the former then the calculator should 
be held and maintained by an independent body, possibly the panel of experts we propose would be set 
up to prescribe certain rates as referred to in our response to consultation question 124 above. 
 
If the calculator were to have an official and binding status, there should be a mechanism in place for 
either party to appeal against the calculated premium in certain circumstances. 
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ATTACHMENT 1 – WORKED EXAMPLES 
 
We attach the worked examples for two hypothetical houses with a FHVP of £5 million referred to in our 
response above to consultation question 117. 



Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Section 9(1C) Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £

1 4,811,800 1,000 4,810,800 99 98% 500,000 4,311,800 89 61%

10 3,447,150 1,000 3,446,150 99 97% 500,000 2,947,150 85 50%

20 2,413,850 1,000 2,412,850 99 96% 500,000 1,913,850 79 29%

30 1,722,000 1,000 1,721,000 99 94% 500,000 1,222,000 70 96%

40 1,241,600 1,000 1,240,600 99 92% 500,000 741,600 59 73%

50 896,400 1,000 895,400 99 89% 500,000 396,400 44 22%

60 630,450 1,000 629,450 99 84% 500,000 130,450 20 69%

70 422,950 1,000 421,950 99 76% 500,000 77,050 18 22%

79 265,000 1,000 264,000 99 62% 500,000 235,000 88 68%

80 123,950 1,000 122,950 99 19% 500,000 376,050 303 39%

90 79,000 1,000 78,000 98 73% 500,000 421,000 532 91%

100 50,500 1,000 49,500 98 02% 500,000 449,500 890 10%

110 32,500 1,000 31,500 96 92% 500,000 467,500 1438 46%

120 21,000 1,000 20,000 95 24% 500,000 479,000 2280 95%

130 14,000 1,000 13,000 92 86% 500,000 486,000 3471 43%

140 9,500 1,000 8,500 89 47% 500,000 490,500 5163 16%

Unexpired Term

(Years)

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

1

10

20

30

40

50

60

70

79

80

90

100

110

120

130

140

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

18/1⁺ /⁺ 018 Ǘḱgᵹ 1 of 
Gᵹrḱꭥ꙼ Evᵹ LLǗ

ی hḱrtᵹrᵹ꙼ Survᵹyors



Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £

1 4,811,800 4,773,600 38,200 0 79% 4,773,600 38,200 0 79% 4,728,100 83,700 1 74% 4,728,100 83,700 1 74%

10 3,447,150 3,144,250 302,900 8 79% 3,144,200 302,950 8 79% 2,859,250 587,900 17 05% 2,859,200 587,950 17 06%

20 2,413,850 1,977,750 436,100 18 07% 1,977,550 436,300 18 07% 1,635,750 778,100 32 23% 1,635,550 778,300 32 24%

30 1,722,000 1,244,050 477,950 27 76% 1,243,750 478,250 27 77% 936,050 785,950 45 64% 935,750 786,250 45 66%

40 1,241,600 783,200 458,400 36 92% 782,850 458,750 36 95% 536,200 705,400 56 81% 535,850 705,750 56 84%

50 896,400 492,850 403,550 45 02% 492,400 404,000 45 07% 307,350 589,050 65 71% 306,900 589,500 65 76%

60 630,450 310,900 319,550 50 69% 310,400 320,050 50 77% 176,400 454,050 72 02% 175,900 454,550 72 10%

70 422,950 195,950 227,000 53 67% 195,400 227,550 53 80% 101,950 321,000 75 90% 101,400 321,550 76 03%

79 265,000 129,950 135,050 50 96% 129,400 135,600 51 17% 62,450 202,550 76 43% 61,900 203,100 76 64%

80 123,950 123,950 0 0 00% 123,400 550 0 44% 58,950 65,000 52 44% 58,400 65,550 52 88%

90 79,000 79,000 0 0 00% 78,450 550 0 70% 34,500 44,500 56 33% 33,950 45,050 57 03%

100 50,500 50,500 0 0 00% 49,950 550 1 09% 20,500 30,000 59 41% 19,950 30,550 60 50%

110 32,500 32,500 0 0 00% 31,950 550 1 69% 12,500 20,000 61 54% 11,950 20,550 63 23%

120 21,000 21,000 0 0 00% 20,450 550 2 62% 8,000 13,000 61 90% 7,450 13,550 64 52%

130 14,000 14,000 0 0 00% 13,450 550 3 93% 5,500 8,500 60 71% 4,950 9,050 64 64%

140 9,500 9,500 0 0 00% 8,950 550 5 79% 4,000 5,500 57 89% 3,450 6,050 63 68%

30

20

40

50

60

70

79

80

90

100

110

120

130

140

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 7%, p us

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), w th

1)  Cap talised va ue of Ground Rent at 7%, p us

Higher Capitalisation Rate

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

Option 2A

(Scenario 3)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), w th

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Unexpired Term

(Years)

1

10

18/1⁺ /⁺ 018 Ǘḱgᵹ ⁺ of 
Gᵹrḱꭥ꙼ Evᵹ LLǗ

ی hḱrtᵹrᵹ꙼ Survᵹyors



Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 4,811,800 4,811,800 0 0 00% 4,789,050 22,750 0 47% 4,559,300 252,500 5 25% 4,536,550 275,250 5 72% 4,559,300 252,500 5 25%

10 3,447,150 3,447,100 50 0 00% 3,304,650 142,500 4 13% 3,262,150 185,000 5 37% 3,119,600 327,550 9 50% 3,262,150 185,000 5 37%

20 2,413,850 2,413,800 50 0 00% 2,242,850 171,000 7 08% 2,263,850 150,000 6 21% 2,092,800 321,050 13 30% 2,263,850 150,000 6 21%

30 1,722,000 1,721,850 150 0 01% 1,568,000 154,000 8 94% 1,587,000 135,000 7 84% 1,432,850 289,150 16 79% 1,587,000 135,000 7 84%

40 1,241,600 1,241,400 200 0 02% 1,118,100 123,500 9 95% 1,119,100 122,500 9 87% 995,400 246,200 19 83% 1,119,100 122,500 9 87%

50 896,400 896,200 200 0 02% 803,650 92,750 10 35% 796,400 100,000 11 16% 703,450 192,950 21 52% 796,400 100,000 11 16%

60 630,450 630,200 250 0 04% 563,200 67,250 10 67% 570,450 60,000 9 52% 502,950 127,500 20 22% 570,450 60,000 9 52%

70 422,950 422,700 250 0 06% 375,950 47,000 11 11% 412,950 10,000 2 36% 365,700 57,250 13 54% 412,950 10,000 2 36%

79 265,000 264,700 300 0 11% 231,250 33,750 12 74% 265,000 0 0 00% 230,950 34,050 12 85% 265,000 0 0 00%

80 123,950 123,400 550 0 44% 58,950 65,000 52 44% 123,950 0 0 00% 58,400 65,550 52 88% 249,500 125,550 101 29%

90 79,000 78,450 550 0 70% 34,500 44,500 56 33% 79,000 0 0 00% 33,950 45,050 57 03% 114,500 35,500 44 94%

100 50,500 49,950 550 1 09% 20,500 30,000 59 41% 50,500 0 0 00% 19,950 30,550 60 50% 75,250 24,750 49 01%

110 32,500 31,950 550 1 69% 12,500 20,000 61 54% 32,500 0 0 00% 11,950 20,550 63 23% 66,250 33,750 103 85%

120 21,000 20,450 550 2 62% 8,000 13,000 61 90% 21,000 0 0 00% 7,450 13,550 64 52% 48,000 27,000 128 57%

130 14,000 13,450 550 3 93% 5,500 8,500 60 71% 14,000 0 0 00% 4,950 9,050 64 64% 32,000 18,000 128 57%

140 9,500 8,950 550 5 79% 4,000 5,500 57 89% 9,500 0 0 00% 3,450 6,050 63 68% 29,750 20,250 213 16%

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferemt 

Rates and Relativity

1)  Capitalised value of Ground Rent at 7%, plus

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

3)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Section 9(1C) Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £

1 4,814,150 50,000 4,764,150 98 96% 500,000 4,314,150 89 61%

10 3,466,050 50,000 3,416,050 98 56% 500,000 2,966,050 85 57%

20 2,444,400 50,000 2,394,400 97 95% 500,000 1,944,400 79 55%

30 1,759,700 50,000 1,709,700 97 16% 500,000 1,259,700 71 59%

40 1,283,650 50,000 1,233,650 96 10% 500,000 783,650 61 05%

50 941,150 50,000 891,150 94 69% 500,000 441,150 46 87%

60 676,800 50,000 626,800 92 61% 500,000 176,800 26 12%

70 470,350 50,000 420,350 89 37% 500,000 29,650 6 30%

79 312,950 50,000 262,950 84 02% 500,000 187,050 59 77%

80 220,000 50,000 170,000 77 27% 500,000 280,000 127 27%

90 175,750 50,000 125,750 71 55% 500,000 324,250 184 50%

100 147,750 50,000 97,750 66 16% 500,000 352,250 238 41%

110 130,050 50,000 80,050 61 55% 500,000 369,950 284 47%

120 118,700 50,000 68,700 57 88% 500,000 381,300 321 23%

130 111,800 50,000 61,800 55 28% 500,000 388,200 347 23%

140 107,400 50,000 57,400 53 45% 500,000 392,600 365 55% 140
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LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

Unexpired Term

(Years)

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £

1 4,814,150 4,778,250 35,900 0 75% 4,778,150 36,000 0 75% 4,732,750 81,400 1 69% 4,732,650 81,500 1 69%

10 3,466,050 3,182,100 283,950 8 19% 3,178,600 287,450 8 29% 2,897,100 568,950 16 41% 2,893,600 572,450 16 52%

20 2,444,400 2,038,800 405,600 16 59% 2,029,450 414,950 16 98% 1,696,800 747,600 30 58% 1,687,450 756,950 30 97%

30 1,759,700 1,319,350 440,350 25 02% 1,304,550 455,150 25 87% 1,011,350 748,350 42 53% 996,550 763,150 43 37%

40 1,283,650 867,300 416,350 32 43% 848,150 435,500 33 93% 620,300 663,350 51 68% 601,150 682,500 53 17%

50 941,150 582,300 358,850 38 13% 560,000 381,150 40 50% 396,800 544,350 57 84% 374,500 566,650 60 21%

60 676,800 403,650 273,150 40 36% 379,200 297,600 43 97% 269,150 407,650 60 23% 244,700 432,100 63 84%

70 470,350 290,700 179,650 38 19% 264,800 205,550 43 70% 196,700 273,650 58 18% 170,800 299,550 63 69%

79 312,950 225,900 87,050 27 82% 199,100 113,850 36 38% 158,400 154,550 49 38% 131,600 181,350 57 95%

80 220,000 220,000 0 0 00% 193,100 26,900 12 23% 155,000 65,000 29 55% 128,100 91,900 41 77%

90 175,750 175,750 0 0 00% 148,250 27,500 15 65% 131,250 44,500 25 32% 103,750 72,000 40 97%

100 147,750 147,750 0 0 00% 119,850 27,900 18 88% 117,750 30,000 20 30% 89,850 57,900 39 19%

110 130,050 130,050 0 0 00% 101,900 28,150 21 65% 110,050 20,000 15 38% 81,900 48,150 37 02%

120 118,700 118,700 0 0 00% 90,400 28,300 23 84% 105,700 13,000 10 95% 77,400 41,300 34 79%

130 111,800 111,800 0 0 00% 83,400 28,400 25 40% 103,300 8,500 7 60% 74,900 36,900 33 01%

140 107,400 107,400 0 0 00% 78,900 28,500 26 54% 101,900 5,500 5 12% 73,400 34,000 31 66%
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Unexpired Term

(Years)
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Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), w th

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

Option 2A

(Scenario 3)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 7%, p us

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), w th

1)  Cap talised va ue of Ground Rent at 7%, p us

Higher Capitalisation Rate
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 4,814,150 4,814,100 50 0 00% 4,791,400 22,750 0 47% 4,778,250 35,900 0 75% 4,538,850 275,300 5 72% 4,778,250 35,900 0 75%

10 3,466,050 3,464,300 1,750 0 05% 3,323,550 142,500 4 11% 3,281,050 185,000 5 34% 3,136,800 329,250 9 50% 3,281,050 185,000 5 34%

20 2,444,400 2,439,750 4,650 0 19% 2,273,400 171,000 7 00% 2,294,400 150,000 6 14% 2,118,750 325,650 13 32% 2,294,400 150,000 6 14%

30 1,759,700 1,752,250 7,450 0 42% 1,605,700 154,000 8 75% 1,624,700 135,000 7 67% 1,463,250 296,450 16 85% 1,624,700 135,000 7 67%

40 1,283,650 1,274,100 9,550 0 74% 1,160,150 123,500 9 62% 1,161,150 122,500 9 54% 1,028,100 255,550 19 91% 1,161,150 122,500 9 54%

50 941,150 930,000 11,150 1 18% 848,400 92,750 9 85% 841,150 100,000 10 63% 737,250 203,900 21 66% 841,150 100,000 10 63%

60 676,800 664,600 12,200 1 80% 609,550 67,250 9 94% 616,800 60,000 8 87% 537,350 139,450 20 60% 616,800 60,000 8 87%

70 470,350 457,400 12,950 2 75% 423,350 47,000 9 99% 460,350 10,000 2 13% 400,400 69,950 14 87% 460,350 10,000 2 13%

79 312,950 299,550 13,400 4 28% 279,200 33,750 10 78% 312,950 0 0 00% 265,800 47,150 15 07% 312,950 0 0 00%

80 220,000 193,100 26,900 12 23% 155,000 65,000 29 55% 220,000 0 0 00% 128,100 91,900 41 77% 297,500 77,500 35 23%

90 175,750 148,250 27,500 15 65% 131,250 44,500 25 32% 175,750 0 0 00% 103,750 72,000 40 97% 175,750 0 0 00%

100 147,750 119,850 27,900 18 88% 117,750 30,000 20 30% 147,750 0 0 00% 89,850 57,900 39 19% 147,750 0 0 00%

110 130,050 101,900 28,150 21 65% 110,050 20,000 15 38% 130,050 0 0 00% 81,900 48,150 37 02% 130,050 0 0 00%

120 118,700 90,400 28,300 23 84% 105,700 13,000 10 95% 118,700 0 0 00% 77,400 41,300 34 79% 118,700 0 0 00%

130 111,800 83,400 28,400 25 40% 103,300 8,500 7 60% 111,800 0 0 00% 74,900 36,900 33 01% 111,800 0 0 00%

140 107,400 78,900 28,500 26 54% 101,900 5,500 5 12% 107,400 0 0 00% 73,400 34,000 31 66% 107,400 0 0 00%

120

130

140

Unexpired Term

(Years)

40

50

60

70

79

80

90

100

110

1

10

20

30

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

3)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Note:

Due to high rent Marriage Value becomes 

negative above 90 years so has been assessed 

at N l for 90 years and above in this example.

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferemt 

Rates and Relativity

1)  Capitalised va ue of Ground Rent at 7%, p us

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

1)  Cap talised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 5%, p us1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus
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Leasehold home ownership: 

Buying your freehold or extending your Lease  

Consultation Paper  
Response to the questions to the above consultation 

We have adapted the numbering within the consultation and have only answered those questions that 
are relevant to us. 

 

Consultation Question 2 

4.40 We provisionally propose that leaseholders of both house and flats should be entitled, 
as often as they so wish (and on a premium), to obtain a new, extended lease at a 
nominal ground rent.  Do Consultees agree? 

 Yes  

 

4.41 We invite the views of consultees as to: 

(1) the appropriate length of such a lease extension and 

We do not see why there is any need to change the current length of a lease extension which is 
for a 90 year term. However, if a reasonable case is made out for lease extensions to be for a 
longer term they should be for multiples of 90 years (e.g. 180 years or 270 years) for the 
reasons set out in (2) below.  

(2) the points at which the landlord should be entitled to terminate the lease (paying 
appropriate compensation to the leaseholder) for the purposes of redevelopment 

 The landlord should be entitled to terminate the lease for the purposes of redevelopment at the 
original contractual termination date of the lease and at 90 year intervals. This is to ensure that 
consistency is maintained.  

 There is a concern in the property industry that there are a great number of blocks of flats 
particularly within the London area that will need extensive structural works within the next 25 
to 50 years and in some cases complete demolition and rebuilding. It is vital that if work like this 
is to be carried out that freeholders can obtain vacant possession of blocks of flats at the same 
time which means that there is a real need for there to be consistency in terms of break dates 
in leases.  

 

Consultation Question 3 

4.46 We invite the views of consultees as to whether the right to a lease extension should in 
all cases be a right to an extended term at an nominal ground rent, or whether 
leaseholders should also have the choice: 

 (1) only to extend the lease (without changing the ground rent); or 
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(2) only to extinguish the ground rent (without extending the lease). 

We agree that it would be of benefit to both freeholders and leaseholders for there to be flexible 
options in terms of lease extensions including the options set out above.  

 

Consultation Question 4. 

4.52  We provisionally propose that: 

(1) a leaseholder claiming a lease extension should be entitled to a lease 
extension of the whole of the premises let under his or her existing lease, 
whether or not the entirety of the premises falls within the curtilage of the 
building; 

This proposal is agreed in relation to lease extensions only.  

(2) landlords should be able to propose that other land be included within a lease 
extension, and that there should be no time limit within which that proposal 
can be made; and 

It is entirely not clear what is meant by “there should be no time limited within which 
this proposal should be made”. The idea that there would be no long stop date or 
deadline for a proposal to be made within a lease extension process would lead to a 
lot of uncertainty with the parties.  To some extent the Commission recognizes this 
by acknowledging that if an application were made to the tribunal, the tribunal might 
have to give its permission. In addition, it is not clear by this statement whether it is 
suggested that landlords can propose to include other land after the lease extension 
process is completed.  Some sort of longstop date should be agreed. 

(3) there should be no power for landlords to argue that parts of the premises let 
under a leaseholder's existing lease should be excluded from a lease 
extension. 

This is agreed in relation to lease extensions only.  

Do consultees agree? 

Consultation Question 5. 

4.54  We provisionally propose that a lease extension should automatically: 

(1) be subject to any mortgage that is secured over the existing lease, and 

(2) bind the landlord's mortgagee. 

Do consultees agree? 

 These proposals are both agreed and are welcome because at present there can be a lot of 
 delay in terms of obtaining consent from the freeholder’s mortgagee and this incurs 
 unnecessary costs for the freeholder and also for the leaseholder. We have had occasions 
 where it has taken so long and the mortgagee has required so many hurdles to be met before 
 consent is given that the new lease has not been completed within four months of agreement 
 of the terms of acquisition which has led to the leaseholder having to incur unnecessary costs 
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 on making a Court application. For this reason this proposal would be very welcome but it is 
vital that the position is properly clarified with the Land Registry.  

Despite the fact that a similar provision already exists in the Act the Land Registry frequently 
raises requisitions when it comes to the registration of leases about the consent of the 
mortgagee and the Land Registry have to be made clear about these provisions because if 
they are not then the benefit of this proposal is not going to be felt by either party.   

Consultation Question 6. 

4.91  We provisionally propose that (except in the case of Aggio-style leases and 
cases where the common parts of a building are owned and managed by a third 
party) the terms of a lease extension (other than the length of the term and the 
ground rent) should be identical to the terms of the existing lease, save where 
either party has elected to include terms drawn from a prescribed list of non-
contentious modernisations. Do consultees agree? 

 This appears to be an unnecessarily rigid proposal. The current position is that the 
terms of a lease extension are the same as the existing lease subject to a few 
statutory modifications and then the parties are free to agree any variation or 
modification they wish.  

 It is very difficult to see how we are going to agree a prescribed list of non-contentious 
modernisations which would be suitable to all lease extensions in all circumstances.  

 In addition, the property industry and leasehold is continuously evolving and what 
might be a non-contentious list of modernisations in 2019 may not all still be relevant 
five years later and then maybe the need for others. This would require the constant 
updating of legislation or leaving parties without the flexibility of being able to  agree 
terms as and when they were needed.  

4.92  We invite the views of consultees as to the terms that should be included within 
such a prescribed list. 

 As set out above we don’t agree there should be any such prescribed list as this is going to 
simply be too rigid.  

4.93 Do consultees consider that it would be appropriate to adopt a standard or model 
lease for Aggio-style leases? Alternatively, would it be appropriate to use a standard 
or model lease as a starting point in such cases? 

 It might be useful to have a recommended form of lease for Aggio style leases but this is 
not something that should really be legislated. There is no reason why interested bodies 
such as ALLEP or respected legal publishers like Practical Law Company could not provide 
a model lease which could be used as a precedent. It is likely that many law firms 
specialising in this area of law would also have their own leases already and we think it 
would be a good idea to avoid a situation where too many terms of the lease extensions 
are prescribed.  We don’t think any new legislation should prescribe the form of lease. 

Consultation Question 7. 

4.98 Do consultees consider that the ability of parties to enter into a lease extension 
outside the 1967 and 1993 Acts creates significant problems in practice? 
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 No.  We have not seen significant problems arising from this.  The only time we have ever 
seen any issues arising have been in circumstances where parties have chosen to do a 
deal outside the legislation where there has been a freeholder and intermediate 
leaseholders and so the new lease has had to take place as an overriding lease which 
makes it vulnerable to acquisition on any collective enfranchisement.  Given we understand 
that the Commission is proposing changes to the legislation which would mean leases like 
this are not to be acquired on any collective claim then this issue will be addressed 
elsewhere and does not need to be resolved by a legislative change which would prevent 
parties agreeing leases outside the Act if they choose to do so. 

4.99 What steps, if any, do consultees consider could be taken to control or limit the use 
or impact of parties entering into a lease extension outside of a new statutory 
enfranchisement regime? 

 We think any suggestion that parties should be prevented by legislation from entering into 
arms-length transactions of their choosing by legislation is extremely problematic.  This 
could potentially have an impact on the property and investment market in general and we 
think the government would need seek opinions and advice from the wider property 
industry. 

Consultation Question 8. 

4.101 We invite consultees to tell us about their experiences in practice of the statutory 
provisions under the 1967 and 1993 Acts which enable a landlord and leaseholder, 
with court approval, to enter into a lease extension under which the leaseholder is 
precluded from exercising further enfranchisement rights in the future. 

 We have never seen these provisions used in lease extensions in practice, we have only 
seen them referred to in terms of a potential acquisition of a high value property in central 
London from one of the landed estates. 

4.102 Do consultees consider that similar provision should be made under any new 
enfranchisement regime? 

 Yes, we agree with this. 

Consultation Question 9. 

4.103 To what extent would our proposed uniform right to a lease extension at a nominal 
ground rent, for both houses and flats, increase the likelihood of leaseholders 
seeking lease extensions under (future) enfranchisement legislation? 

 This seems to be based on an assumption that people are not exercising their rights to 
claim lease extensions, which we do not think is correct.  We act for a ground rent investor 
with a large portfolio and receive 1-3 new lease extension instructions per month. 

 However, these lease extension applications relate to flats.  We almost never receive 
applications to extend the leases of houses.  It is not clear whether this is because (a) so 
few houses would qualify due to the low rent/low RV tests (b) because there are relatively 
few leasehold houses left or (c) because it is seen as more desirable to obtain the freehold. 

 Accordingly, there may be more of an uptake in lease extensions of houses if the law is 
changed but we do not think the current system prevents the uptake of lease extensions of 
flats. 
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Consultation Question 12  

4.106  To what extent does the current ability of parties negotiating a lease extension to 
include such terms as they may agree in the lease extension: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the imposition of onerous or undesirable terms upon 
leaseholders under the lease extension, resulting in additional future 
costs to leaseholders? 

We do not think it does.  Firstly, in the vast majority of cases where there is any delay 
in agreeing the terms of a lease (i.e. where a tribunal application needs to be made or 
even if there is a hearing) then the term in dispute is the premium.  Secondly, it is not 
our experience that landlords waste time and costs pursuing lease terms outside those 
in the existing lease or permitted by statute given that those landlords are aware that if 
the matter came before the tribunal they are unlikely to be successful .  This is 
particularly the case given that costs incurred by landlords in negotiating leases is not 
recoverable from the leaseholder under Section 60 of the 1993 Act.  In our experience, 
a very small number of lease extensions are disputed all the way to a full hearing and 
they almost always involve the premium to be paid on the grant of the new lease.  If a 
lease term other than the premium ever needs to be determined by the tribunal then it 
will usually involve a very unusual situation or lease term which is the sort of situation 
in which negotiating flexibility might be of benefit.  Finally, we have not ever 
encountered an undesirable lease term which has been imposed on the grant of a 
lease extension which has led to future costs for a leaseholder.  

4.107 To what extent would restricting parties' ability to introduce new terms into a lease 
extension to terms which are drawn from a prescribed list: 

(1) reduce the time and cost involved in acquiring a lease extension; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to leaseholders arising from the terms of the lease 
extension? 

For the reasons set out above, we don’t think that the freedom to negotiate lease terms 
causes delay or additional costs. 

4.108 Would this reform lead to a higher proportion of leaseholders seeking to exercise 
their  right to a lease extension? 

As set out above, we have not encountered any leaseholders who are not claiming lease 
extensions of flats due to the current state of the law, in particular not because the 
parties are free to negotiate their own lease terms. 

Consultation Question 13 

5.30 We provisionally propose that, where an individual freehold acquisition claim is    
made: 

(1) the leaseholder should be entitled to a transfer of: 
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(a) the whole of the building in which his or her residential unit is situated, 
even if parts of that building are not included within his or her existing 
lease; and 

(b) the whole of his or her premises let under the existing lease, whether or 
not the entirety of those premises falls within the curtilage of the 
building; and 

(2)  there should be no statutory deadline or time limit for landlords to propose 

that other land originally let to the leaseholder, but now assigned to another, 
should also be included in the transfer, or that parts of the premises that are 
above or below other premises in which he has an interest should be excluded 
from the transfer. 

Do consultees agree? 

We think, from the information produced by the Commission, that this relates to claims to 
acquire the freehold of houses.  If this is the case then this proposal is agreed. 

However, we think this highlights some potential issues with the proposal to remove the 
terms houses and flats and move to the definition of single residential unit.  Surely we are 
going to need to define house if we are going to have single unit enfranchisement?  We 
assume the commission is not proposing to allow flatowners to acquire the freehold interest 
in their individual flats? 

Consultation Question 14  

5.34 We provisionally propose that, where an individual freehold acquisition claim is 
made: 
 
(1) any mortgage secured against the freehold title should automatically be   

discharged upon execution of the transfer; but  

This is a little unclear and we think that if this proposal is to be made into law then it 
should refer to completion or registration.  We also think lenders/banks should be 
consulted to ensure this will not cause them any issues. 

(2) the leaseholder should be under a duty to pay: 

(a)  The whole of the price; or  

(b) (if less) the sum outstanding under the mortgage; 

To the mortgage or, alternatively into court; and  

(3) Any sums due from the leaseholder to the landlord should be reduced by any       
sums paid under (2) above. 
 
Do Consultees agree? 

This is agreed.as long as (a) it is clear the balance should be paid to the landlord and (b) if 
an efficient and clear system is set up whereby the tribunal or the court can accept money 
and will pay it across quickly to the lender on demand.  In addition, banks and lenders 
should be consulted about this proposal. 
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5.35 We also provisionally propose that where an individual freehold acquisition claim is 
made — save in the case of estate rentcharges imposed to secure positive 
covenants — a landlord should be under a duty to use his or her best endeavours to 
redeem any rentcharge. 

Do consultees agree? 

 This is not agreed.  The usual principles of caveat emptor should apply, as it would 
on an arms-length market transaction.  A landlord is being compulsorily forced to sell its 
interest should not have to incur costs in tidying or improving that interest for the 
leaseholder.  This proposal should only be considered if the leaseholder is required to bear 
the costs of the landlord’s best endeavours.   

In addition, the Commission should note that the term “best endeavours” has been the 
subject of a fair amount of judicial scrutiny and its definition is not completely clear.  
Accordingly, we can envisage disputes in relation to whether a landlord has used its best 
endeavours and this is contrary to the terms of reference of this consultation which is to 
reduce disputes, delay and costs. 

Consultation Question 15. 

5.48 We invite the views of consultees as to whether a leaseholder making an individual 
freehold acquisition claim should acquire the freehold subject to the rights and 
obligations on which the freehold is currently held, or on terms reflecting the rights 
and obligations contained in the existing lease. 

 This should be acquired subject to the rights and obligations on which the freehold is 
currently held on the basis that the leaseholder is “stepping into the shoes” of the 
freeholder and the freeholder is meant to be compensated for the leaseholder essentially 
buying out its liabilities in the lease. 

5.49 We provisionally propose that, on an individual freehold acquisition claim, 
additional terms may only be added to the transfer where the leaseholder elects to 
include a term drawn from a prescribed list of terms. 

Do consultees agree? 

For the reasons set out above in relation to lease extensions, we do not agree with 
prescribing the terms on which parties can enter into a transfer or an agreement in relation 
to property.  We also do not agree that this will make freehold acquisitions more common, 
cheaper or quicker, we just think it will unnecessarily restrict parties into entering into 
agreements on the terms that suit them. 

5.50 We invite the views of consultees as to the types of additional terms that should be 
included within such a prescribed list. 

 We do not agree with the idea of a prescribed list at all. 

Consultation Question 16  

5.56  We invite the views of consultees as to whether, where a leaseholder's existing 
lease contains rights and obligations in respect of land that is to be retained by the 
landlord, the leaseholder should (where there is no current estate management 
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scheme in place) acquire the freehold subject to terms in respect of the retained 
land that: 

(1) reflect the rights and obligations set out in the leaseholder's existing lease; or 

(2) appear within a prescribed list of appropriate covenants. 

5.57  We invite the view of consultees as to the types of terms that should be included 
within such a prescribed list. 

We do not agree with the proposal of prescribed lists for the reasons set out above.  
Accordingly, we think the leaseholder should acquire the freehold subject to terms in 
respect of the retained land. 

Consultation Question 17 

5.62  We provisionally propose that any obligation owed to a landlord of an estate by a 
leaseholder who has acquired the freehold of their premises should be 
enforceable whether or not the landlord has retained land that benefits from that 
obligation. 

Do consultees agree? 

This is agreed. 

5.63  We invite the views of consultees as to whether unpaid sums due from a 
leaseholder who has acquired the freehold of their premises to a landlord of an 
estate should be capable of being charged against the freehold and enforced by 
the landlord as if he or she were a mortgagee of the property. 

 These sums should be paid as a condition of completion as under the 1993 Act. 

Consultation Question 19  

5.70  Do consultees believe that the ability of parties to enter into a transfer of the freehold 
of a house outside the 1967 Act creates significant problems in practice? 

 No, we have not ever encountered issues with this in practice. 

5.71  What steps, if any, do consultees believe could be taken to control or limit the use or 
impact of parties entering into a freehold transfer to an individual leaseholder outside 
of a new statutory enfranchisement regime? 

 For the reasons set out above we would be very concerned about any proposal to prevent 
parties from entering into transactions on the terms they may agree.  We think this may 
have a wider impact on the property market and should be given wider consideration. 

Consultation Question 20  

5.72  To what extent does the current ability of parties negotiating the terms of a claim 
to acquire the freehold of a house to agree the terms of the freehold transfer 
without restriction: 

(1) increase the duration and cost of the enfranchisement process;  
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(2) increase the potential for disputes; and 

(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in 
additional future costs to former leaseholders? 

For the same reasons given in relation to lease extensions, we do not believe this does 
cause issues. 

5.73  To what extent would limitations on the ability of parties to include new rights and 
obligations in a freehold transfer to an individual leaseholder: 

(1) reduce the time and cost involved in acquiring the freehold individually;  

(2) reduce the potential for disputes; and 

(3) reduce future costs to former leaseholders arising from the terms of the 
freehold transfer? 

For the same reasons given in relation to lease extensions, we do not believe this will. 

5.74  Would this reform result in a higher proportion of leaseholders seeking to exercise 
their right of individual freehold acquisition? 

 We do not believe it will.   

Consultation Question 21  

6.67  We provisionally propose: 

(1) a general requirement that a collective freehold acquisition claim must be 
carried out by a nominee purchaser which is a company; and 

(2) an exception to the above requirement where: 

(a) the premises to be acquired contain four residential units or fewer; 

(b) all residential units are held on long leases; 

(c) the leaseholders of all residential units are participating in the claim; 
and 

(d) all those leaseholders agree.  

Do consultees agree? 

We agree, albeit unless the Commission is proposing the provisions of Part II of the 
Landlord and Tenant Act 1987 it will always be advisable for the nominee purchaser in a 
collective enfranchisement claim to be a company.  This is because if the freehold is owned 
by, say, four individuals and one of those individuals want to sell their interest notices 
pursuant to Section 5 of the Landlord and Tenant Act 1987 would need to be served. 

 

 



 

9937231.DOCX version 1 

Consultation Question 24  

6.97  We provisionally propose that a nominee purchaser company, having carried out 
a collective freehold acquisition, be restricted from disposing of the premises 
acquired, save where: 

(1) all the residential units within the premises are held on long leases; 

(2) the leaseholders of all residential units are members of the nominee 
purchaser company; and 

(3) all members of the company agree with the proposed 

disposition; OR 

(4) the Tribunal makes an order permitting the proposed 

disposition. Do consultees agree? 

 As a general rule, we are not comfortable with the idea of restricting the ability of a property 
owner to deal with its property as it might wish and we would question the potential impact 
on the market.  A property could effectively be frozen indefinitely if not all leaseholders want 
to exercise this right.  We envisage, as a result of this, groups of leaseholders might be 
discouraged from making claims as they might not want to set up a company which might 
be “stuck” with a property.  This seems to go against the Commission’s objective of making 
enfranchisement more readily available.  In addition, we can also envisage the possibility of 
this creating a new avenue for disputes between leaseholders and increased applications to 
the tribunal which seems to go against the Commission’s terms of reference which includes 
reducing disputes and costs. 

If the Commission’s concern is to prevent purposeful transfer of property to put it out of the 
hands of leaseholders who might want to later join in with the claim then could the restriction 
not require the freehold company to serve notices notifying leaseholders of their intention to 
sell and giving them a fixed period to make their claim? 

6.92 We invite the views of consultees as to the grounds on which the Tribunal 
should be empowered to permit a disposition of the premises acquired 
collectively by a nominee purchaser company. 

 Presumably this should be permitted where the leaseholders have been all given an 
opportunity to make the claim but have not taken this up. 

Consultation Question 25 

6.96  We provisionally propose that the right of collective freehold acquisition should 
extend to the acquisition of the freehold of an entire estate consisting of multiple 
buildings. 

Do consultees agree? 

This is agreed providing that the majority of the leaseholders in each block are in 
support.  We do not think it is right that, say, one out of three blocks should be able to 
force the other blocks into estate enfranchisement just because, say, it has the greatest 
number of leaseholders. 
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6.97  We invite the views of consultees as to how such a right might operate. Do 
consultees consider that there are any problems with the approach we have 
suggested at paragraph 6.95, or any other issues for which we would need to 
provide? 

It doesn’t address the issue we have highlighted above; namely whether the qualifying 
criteria will address whether on an estate we should just consider the overall number of 
leaseholders or whether each block has a majority.  

 

Consultation Question 26  

6.103  We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should acquire: 

(1) the freehold to the building or buildings in which the flats are situated, 
including any common parts; and 

(2) any other land let with the flats within the building. 

Do consultees agree? 

 Yes, this is agreed. 

6.104  We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should be entitled to acquire the freehold of other land over which the 
leaseholders exercise rights in common, provided that the right is shared only with 
other occupiers within the building(s) being acquired. 

Do consultees agree? 

  Yes, this is agreed. 

Consultation Question 27  

6.107  We provisionally propose that, on a collective freehold acquisition.  

(1) any mortgage secured against the freehold title should 
automatically be discharged upon execution of the transfer; 
but 

 We are not sure that a mortgage could be discharged 
automatically upon execution of the transfer particularly given it 
is likely to be registered at the Land Registry but there may well 
be scope for provisions providing for automatic discharge on 
registration. However, we suggest that representatives of lenders 
should be consulted in relation to this issue as well as we don’t 
understand they have been covered by this consultation.   

(2) the nominee purchaser should be under a duty to pay:  

 (a) the whole of the price, or  

 (b) (if less) the sum outstanding under the mortgage. 

 To the mortgagee or, alternatively, into court ;and 
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(3) any sums due from the nominee purchaser to the landlord 
should be reduced by any sums paid under (2) above. 

 These suggestions are provisionally fine as long as it is quite clear that the balance 
has to be paid to the freeholder.  

Do consultees agree? 

6.108  We also provisionally propose that on a collective freehold acquisition — save in the 
case of estate rentcharges imposed to secure positive covenants — a landlord 
should be under a duty to use his or her best endeavours to redeem any rentcharge. 

 Do consultees agree? 

An obligation to use best endeavours is far too vague and is likely to lead to disputes (and 
so costs) which is contrary to the Commission’s terms of reference. Any market buyer would 
not be able to require a landlord to use best endeavours so why should freeholder who is 
being compulsorily forced to sell be under any such duty? Will the freeholder’s costs of 
using these best endeavours be met by the leaseholder? The leaseholders will have to go 
with the usual caveat emptor principal that applies to other buyers. 

Consultation Question 28. 

6.117 We provisionally propose that, where a nominee purchaser making a collective 
freehold acquisition claim is to acquire the whole of the landlord's freehold 
interest, any rights and obligations that are not ordinarily discharged upon 
payment of the purchase price should be continued automatically. 

Do consultees agree? What do consultees consider would be the best statutory 
means by which this could be achieved? 

This is agreed. 

6.118 We provisionally propose that, where a nominee purchaser making a collective 
freehold acquisition claim is to acquire the whole of the landlord's freehold 
interest, the parties should only be able to adopt additional covenants if those 
covenants are drawn from a list of prescribed covenants. 

Do consultees agree? Which covenants do consultees consider should be included 
within such a prescribed list? 

For the reasons set out above we do not believe that prescribed list of covenants 
(whether in the case of freehold acquisition or lease extensions) is a good idea.  

Consultation Question 29  

6.124. We invite the views of consultees as to whether, on a collective freehold 
acquisition claim where the leaseholders' existing leases contain rights and 
obligations in respect of land that is to be retained by the landlord, the nominee 
purchaser should (where there is no current estate management scheme in place) 
acquire the freehold subject to terms in respect of the retained land that:  
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(1) reflect the rights and obligations set out in the leaseholders' existing 
leases; or 

We agree with the proposal that the terms should reflect the rights and obligations set 
out in the leaseholders’ existing leases. This strikes the fairest balance as a leaseholder 
is ready subject to these terms and has taken them on willingly. However, the parties 
should be free to modify those terms where necessary (for example where a reversion is 
being split it might be that different sorts of covenants are needed).  

(2) appear within a prescribed list of appropriate covenants. 

  Again, for the reasons set out above we do not agree that a prescribed list of appropriate 
covenants is advisable.  

Consultation Question 30  

6.127  We provisionally propose that, on a collective freehold acquisition claim where 
the leaseholders' existing leases do not contain rights and obligations in respect 
of land that is to be retained by the landlord, the nominee purchaser should 
(where there is no current estate management scheme in place) acquire the 
freehold subject to terms in respect of the retained land that appear within a 
prescribed list of appropriate covenants. 

 For the reasons set out above, we think the proposal of having a rigid prescribed list of 
covenants that can be adopted by the parties in any circumstances is a bad idea. It 
does not allow the parties appropriate flexibility to negotiate covenants which may be 
required in any particular situation and just unnecessarily restricts the ability of parties 
to negotiate suitable agreements in relation to its property interest. We do not agree that 
this risk is an acceptable way in which to reduce costs of the lease extension and 
enfranchisement process particularly where we think those savings will be, at the very 
best, relatively minimal.  

Consultation Question 31 

6.132 We provisionally propose to introduce a new power for leaseholders exercising the 
right of collective freehold acquisition to insist, if they so choose, that the freeholder 
take a leaseback or leasebacks of all parts of the premises (other than common parts) 
which are not let to participating leaseholders. 

Do consultees agree? 

 No we do not agreed with this proposal. If a freeholder is going to be compulsorily forced to 
part with its property interest then it should have the option of being able to walk away 
entirely from that interest and not essentially help leaseholders fund their purchase by taking 
leasebacks. At present the landlord has the option to take such lease backs and we think 
this is appropriate and proportionate. It is entirely unfair on the freeholder to be forced to 
retain a part of its interest in a situation where it may prefer to walk away entirely.   

 

Consultation Question 32 

6.138  We provisionally propose that, where premises have been the subject of a 
collective freehold acquisition claim, the leaseholders in those premises should 
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be prohibited from making a further collective freehold acquisition claim in 
respect of the same premises for a set period. 

 Do consultees agree? 

If the commission proceeds with its proposal to allow one leaseholder of two flat blocks to 
proceed with a collective enfranchisement where another tenant does not want to join in then 
this may be necessary because two owners who do not want to cooperate with each other 
but does not want the other one to own the freehold interest may just run successive 
collective enfranchisement claims one after the other which would lead to a rather absurd 
situation.  

However, generally we are uncomfortable with any suggestion which unnecessarily restricts 
the ability to dispose of the property when the owner wants to and it should be clarified 
whether it is the commission’s intention to restrict any dispositions (rather than just collective 
enfranchisements). In addition, if one of the stated objectives of the commission is to make 
collective enfranchisement more available to leaseholders then this clearly goes against this 
objective.   

6.139  We provisionally propose that five years would be an appropriate duration for 
such a prohibition. 

 Do consultees agree? 

 This seems like an unnecessary length period of time and we would suggest that a two to 
three year period would be more appropriate, if it is really necessary.  

 

Consultation Question 33 

6.142  Do consultees believe that the ability of parties to enter into a transfer of the 
freehold of a block of flats outside the 1993 Act creates significant problems in 
practice? 

 We don’t believe that freehold transfers outside the Act always create significant problems 
in practice. There is the issue of the rights of first refusal under the Landlord and Tenant Act 
1987 and whether, in view of the comprehensive scheme of legislation set out in the 
Leasehold Reform Housing and Urban Development Act 1993 and the Commonhold and 
Leasehold Reform Act 2002, this legislation is still necessary. However, if the parties want to 
enter in to a simple transfer of the freehold without engaging the Act then there seems to be 
no reason in principle why they cannot do so. The only issues for the leaseholders would be 
in buildings where, say, a freeholder was willing to sell but there were interests owned by 
intermediate leaseholders. Where there are multiple titles and parties such as these had 
obviously invoking the provisions of the Act it is much more sensible. 

6.143  What steps, if any, do consultees believe could be taken to control or limit the 
use or impact of parties entering into a freehold transfer to a group of 
leaseholders outside of a new statutory enfranchisement regime? 

  It is not clear what the commission really means by this as in practice we don’t see any 
issues with outside the Act transfers.  
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Consultation Question 34  

6.157 We provisionally propose a new right to participate: the right for leaseholders who 
did not participate in a prior collective freehold acquisition claim, or who did not 
qualify for the right at the time of the prior claim, subsequently to purchase a share of 
the freehold interest held by those who did participate. 

 Do consultees agree? 

 In principle there is nothing wrong with the right to participate. If the purpose of the 
enfranchisement legislation is to give leaseholders rights to control and manage their 
property it seems appropriate that all relevant leaseholders can be a part of that. There 
certainly can be incidences of different groups of tenants in various blocks getting together 
and excluding other groups which can just lead to tensions. On the other hand, if, say, 9 out 
of 10 leaseholders in any given block worked well and cooperated together and there was 
one person in the block who always caused problems, it has to be questioned why the 
peaceful majority should be forced to work together with their problematic neighbour.  

 In terms of the right to subsequently purchase the share, this should only be agreed in 
respect of assignees of flats or those that purchased their flats after the freehold acquisition 
has taken place. It is not clear why the commission thinks it is fair for a leaseholder not to 
have to incur the costs and the uncertainty of pursuing a claim and then just buy into the 
benefit at a later date. In addition, there will undoubtedly be all kind of issues over when 
would be the valuation date for the tenant buying its interest. Should a leaseholder be able 
to have to buy at the price that was agreed at the time and therefore have the potential to 
benefit from a rising market or should a separate valuation date come in to place when the 
leaseholder makes its claim to join and, if so, who bears the cost of this? It does strike us 
that this has the potential to lead to further disputes and costs which is contrary to the 
Commission’s terms of reference. 

6.158 Do consultees consider that the right to participate should be available only in 
respect of collective freehold acquisition claims completed in the future, or also in 
respect of collective enfranchisement claims that completed before commencement 
of the new regime? 

 It might be unfair to leaseholders who brought a collective claim under one piece of 
legislation and in the knowledge they were permitted to exclude certain leaseholders to 
have the law retrospectively and force them to accept membership from all leaseholders. 

Consultation Question 36  

6.161  To what extent does the current ability of parties negotiating the terms of a 
collective enfranchisement to agree the terms of the freehold transfer without 
restriction: 

(1) increase the duration and cost of the enfranchisement process; 

We do not agree that the ability of the parties to negotiate the terms for a collective 
enfranchisement has any real effect in increasing the duration and costs of the 
enfranchisement process. As per our comments on lease extensions, usually any meaningful 
disputes are in relation to the premium and negotiating the terms of the transfer are usually 
fairly straightforward. We have not noticed this leading to any real disputes unless it is a fairly 
unusual provision or unusual property (in which case flexibility really should be maintained) 
and we have not known of any incidences where unusual terms have been included in a 
freehold transfer on a collective enfranchisement which has led to future difficulties. In our 
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experience, most leaseholders professional advised when they make such an acquisition 
and are not “bamboozled” in to agreeing just any old term the landlord wishes.  

The premise of this suggestion appears t be there is some kind of inequality in financial or 
negotiating position between the freeholder and the leaseholders. This is not always the 
case, particularly in Central London. Central London properties often have very wealthy 
individuals as owners or professional investors.  

(2) increase the potential for disputes; and 

We do not agree that the ability of the parties to negotiate the terms for a collective 
enfranchisement has any real effect in increasing the duration and costs of the 
enfranchisement process. As per our comments on lease extensions, usually any 
meaningful disputes are in relation to the premium and negotiating the terms of the transfer 
are usually fairly straightforward. 

(3) lead to future difficulties (financial or otherwise) resulting from the 
inclusion of unusual terms within the freehold transfer? 

We do not agree that the ability of the parties to negotiate the terms for a collective 
enfranchisement has any real effect in increasing the duration and costs of the 
enfranchisement process. As per our comments on lease extensions, usually any 
meaningful disputes are in relation to the premium and negotiating the terms of the 
transfer are usually fairly straightforward. 

6.162  To what extent would limitations on the ability of parties to include new rights 
and obligations in a freehold transfer to a nominee purchaser: 

(1) reduce the time and cost involved in acquiring the freehold collectively; 

(2) reduce the potential for disputes; and 

(3) reduce future difficulties (financial or otherwise) resulting from the 
inclusion of unusual terms within the freehold transfer? 

As set out above, we do not agree that limiting the ability of parties to include new rights 
and obligations in a freehold transfer or lease if they so choose will significantly reduce 
time and costs involved in collective enfranchisement, reduce the potential disputes or 
reduce any future difficulties.  In our experience we are not seeing a significant increase in 
either time or the costs of the process or any issues from the agreement of unusual 
provisions and we do not agree that any small potential reduction in costs will outweigh the 
potential downsides of restricting the ability of parties to freely negotiate their own 
commercial terms.  

6.163 Would this reform result in a higher proportion of leaseholders seeking to 
exercise the right of collective freehold acquisition? 

 We do not think that this will significantly increase the number of leaseholders seeking 
to exercise their right of collective freehold acquisitions.  

 In our experience there are two main reasons why leaseholders exercise the right of 
collective enfranchisement: 

1. Dissatisfaction with the freeholder’s management of the block.  
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2. An investor who owns some flats in the building (often through unconnected 
vehicles) wanting to white knight the acquisition along with other leaseholders.  
 

It is not our experience that leaseholders appear to be put off by concern that there will 
be a dispute over the ability of the parties to include new rights and obligations in 
the freehold transfer to the nominee purchase particularly given these costs 
represent a very small part of the overall costs of collective enfranchisement 
(particularly in view of the fact of the landlord’s negotiating costs are not recoverable 
from the leaseholder).  

Consultation Question 37  

6.164  To what extent would our proposed new ability for leaseholders exercising the 
right of collective freehold acquisition to require the freeholder to take 
leasebacks of all parts of the premises (other than common parts) which are not 
let to participating leaseholders make collective freehold acquisition more 
affordable? Would this reform result in a higher proportion of leaseholders 
seeking to exercise the right of collective freehold acquisition? 

 It is not clear it will.  Currently white knight financing is fairly common in 
enfranchisement claims.  It appears to us that if leaseholders want to proceed with 
claims and costs are an issue then this is an option.    

Consultation Question 38  

8.57  We provisionally propose to replace the language of "houses" and "flats" with the 
new concept of a "residential unit". 

Do consultees agree? 

8.58  Do consultees think that our proposed definition of a "residential unit", set out at 
paragraphs 8.37 to 8.56, will work successfully in practice? 

 Our main concern here is, as touched on by the Commission, that any new statutory 
definition will inevitably lead to further litigation.  Although there has been a fair amount of 
litigation about what is a house and what is a flat, as these definitions have been fairly well 
rehearsed before the Courts there is a relatively amount of certainty about meanings. 

8.59  We provisionally propose to exclude business leases from enfranchisement 
rights. Do consultees agree? If so, do consultees agree that the best method of 
achieving this exclusion is by restricting enfranchisement rights to leases which 
permit residential use? 

 This is agreed. 

Consultation Question 39  

8.67  We provisionally propose to maintain the requirement that, in general, a 
leaseholder must have a lease which exceeds 21 years in order to qualify for any 
enfranchisement rights. 

Do consultees agree? 

 No we don’t agree with this suggestion. There seems to be nothing wrong in principle with 
limiting the right to participate in collective enfranchisement to long leaseholders who have 
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significant investment in the building. Why should a freeholder who has let out his building 
on various short term tenancies risk having his freehold compulsorily purchased and 
potentially forced to keep back some of the property in a compulsorily leaseback as set out 
above? This seems to be an unnecessary extension of enfranchisement rights and, in 
Central London in particular, is going to make it much easier for speculative investors to 
take leases of various flats as a way of acquiring an investment at a good price and when 
another investor doesn’t need to sell. Essentially, this suggestion would just put power in 
to the hands of one class of investor against another and does not seem to be in keeping 
with the commission’s objective of increasing the availability of lease extensions and 
collective enfranchisement for home owners and generally making lease extensions 
cheaper and more available for them.  Typically lower income households rent houses or 
flats on ASTs because they cannot save for a deposit or afford a mortgage.   On that basis 
there is no reason to think they will be able to afford to launch a claim to acquire their 
freehold.  This will only benefit wealthy investors which is not one of the objectives of the 
Commission.  

Consultation Question 40 

8.71  We provisionally propose maintaining the current legal position that separate, 
concurrent long leases between the same landlord and leaseholder may be treated 
as if they were a single long lease. 

Do consultees agree? 

 We would agree with this proposal.  

8.72  We provisionally propose maintaining the current legal position that renewals or 
statutory continuations of long leases are also to be treated as long leases. Further, 
we propose adopting (across the board) the 1967 Act's approach to consecutive 
long leases, in treating them as a single long lease. 

Do consultees agree? 

 We would agree with this proposal. 

Consultation Question 41  

8.74  We provisionally propose that all qualifying criteria for enfranchisement rights based 
on financial limits (both the low rent test and rateable values) be removed. 

Do consultees agree? 

We would agree with this proposal. 

Consultation Question 42  

8.77  We provisionally propose that the requirement to own premises for two years before 
exercising enfranchisement rights in respect of those premises be abolished. 

Do consultees agree? 

We would agree with this proposal. 

Consultation Question 43 

8.95 We provisionally propose that the right of individual freehold acquisition should be 
available where: 
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(1) a leaseholder has a long lease over premises which include at least one 
residential unit which is not sublet to another person on a long lease; 

(2) there are no units in the building save for the unit(s) let to the leaseholder 
under his or her long lease; and 

(3) the premises let to the leaseholder comprise either: 

(a) one unit; or 

(b) more than one unit, but: 

(i) none of those units are residential units that are sublet to 
another person under a long lease; and 

(ii) the floor space of any non-residential units does not exceed 25% 
of the floor space of all the units combined. 

Do consultees agree? 

This is agreed. 

Consultation  Questions 44 

8.104  We provisionally propose that the premises which may be the subject of a freehold 
acquisition claim (whether individual or collective) should be identified in line with 
the 1993 Act's definitions of "self-contained building" and "self-contained part of a 
building". 

 Do consultees agree? 

 We agree with this proposal. These definitions appear to be fairly clear and 
unproblematic. 

8.105  We provisionally propose that, otherwise, the "building" in which a unit is contained 
can be defined simply as a built structure with a significant degree of permanence 
which can be said to change the physical character of the land. 

Do consultees agree? 

 We think that introducing new legal definitions risks increased litigation and costs which 
is against the Commission’s terms of reference.  We query whether this would be better 
than retaining the current and fairly well-understood definitions of house and flat. 

Consultation Questions 45  

8.109  We invite consultees' views on the desirability and workability of creating a 
discretion or the Tribunal to authorise, in limited circumstances, a freehold 
acquisition (whether individual or collective) where this would not otherwise be 
possible because the building or part of building concerned is not, or might not 
be, self-contained. 

 We do not agree with this proposal. It would appear completely unfair to freeholders 
that they would not know at any particular time whether the building that they were 
either owned or were about to acquire could be subject to a collective claim which 
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would also make valuation very difficult. It might also make development plans difficult 
because a freeholder who owns a building where enfranchisement rights do not 
currently apply has the flexibility (insofar as any other rights in relation to the building 
permit) to carry out development whenever he wants. In a regime where a freeholder 
could never be entirely sure whether a building could be acquired by collective 
enfranchisement then he would not have that flexibility and that would amount to an 
unnecessary fetter and restriction on a property owner’s right to develop.  

 In addition, this would have the potential of making the Tribunal very busy which would 
make collective enfranchisement and lease extension claims longer and potentially 
more expensive which is against one of the commission’s aims and again, this seems 
to be wholly unnecessary and unacceptable extension of the right to compulsorily 
acquire the freeholder’s property.  

Consultation Question 46  

8.119  We provisionally propose that it is appropriate to apply a maximum percentage limit 
on non-residential use to individual freehold acquisition claims concerning premises 
containing multiple units. 

Do consultees agree? 

 Yes. This is agreed.  

8.120  We provisionally propose that that limit should be the same as that which applies to 
collective freehold acquisition claims. 

Do consultees agree? 

 Yes this is agreed.  

8.121 We provisionally propose that the limit should be set at 25% of the internal floor 
space (excluding common parts). 

Do consultees agree? 

Yes this is agreed.  

 

 

 

 

Consultation Question 47  

8.134  We provisionally propose to maintain an equivalent of the current requirement that, 
for a collective enfranchisement, there must be a minimum of two or more flats held 
by qualifying tenants in the premises to be acquired. 

Do consultees agree? 

 This is agreed.  
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Consultation Question 48  

8.142  We provisionally propose to maintain an equivalent of the current requirement that, 
for a collective enfranchisement, at least two-thirds of the flats in the premises to be 
acquired must be let on long leases. 

Do consultees agree? 

 This is agreed.  

Consultation Question 49  

8.144 We provisionally propose that the leaseholders of at least half of the total number of 
residential units in the premises to be acquired must participate in a collective 
freehold acquisition. 

Do consultees agree? 

 This is agreed.  

Consultation Question 50  

8.147  We provisionally propose to remove the requirement that, in the case of a building 
containing only two residential units, both leaseholders must participate in a 
collective freehold acquisition claim. 

Do consultees agree? 

This is not agreed. The point of collective enfranchisement is that it is meant to be a 
 remedy for a majority of leaseholders who want to acquire the freehold interest in their 
 building. Again, if this was brought in, it would encourage speculative investors particularly 
 in London to buy up one flat of conversions of two flats and compulsor ily acquire the 
 freeholder’s interest. Again, this just seems to be a way of putting more power in to giving 
 one class of investor more power over another which is not one of the commission ’s aims.  
It is not clear how this would increase the availability of enfranchisement to home owners.   

 In addition, in a situation where two neighbours cannot agree that they want to proceed 
together to acquire the freehold there should not be a position where one of them can 
acquire the freehold over the other.  

Consultation Question 51 

8.149  We provisionally propose to remove the current prohibition on leaseholders of three 
or more flats in a building being qualifying tenants for the purposes of a collective 
enfranchisement claim. 

Do consultees agree? 

 No we do not agree with this. Again, this would just seem to be a way of encouraging 
 investors to buy up flats in buildings to compulsorily acquire them from freeholders. This 
would be just another example of the legislation putting the power in the hands of one 
class of investor over the other rather than improving matters for homeowners.  

Consultation Question 52  

8.153  We provisionally propose the continuation of the 25% limit on non-residential use in 
collective freehold acquisition claims. 
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Do consultees agree? 

 We agree with this proposal.  

Consultation Question 53  

8.155  We provisionally propose the continuation of the exceptions from collective freehold 
acquisition claims for resident landlords and operational railway tracks. 

Do consultees agree? 

 This is agreed.  

Consultation Question 54 

8.157  We provisionally propose that the qualifying criteria for the collective freehold 
acquisition of an estate ought to correspond to those for the collective freehold 
acquisition of a single building. 

Do consultees agree? 

This is agreed.  

Consultation Question 55 

8.166  We invite the views of consultees as to whether there should be an exception to the 
two-or-more flats requirement and the two-thirds condition in the case of buildings 
consisting of two residential units, so as to enable a "collective" freehold acquisition 
by the leaseholder of one unit where the other is retained by the landlord of the 
building. 

 This is not agreed for the reasons set out above. Where a landlord owns the freehold of a 
property which is split into two flats and he has retained one of those flats, it is not clear why 
the commission thinks it is fair for the other leaseholder to be able to acquire the freehold 
interest from him. Again, this just seems to be putting the power in the hands of one 
leaseholder against another and strikes us as very unfair and not in accordance with the 
Commission’s aims of making matters fairer and clearer for leaseholders generally.  

Consultation Question 56  

8.180  We provisionally propose that the 25% limit on non-residential use should apply to 
two-unit buildings as it does to any other multi-unit building. Do consultees agree? 

 This is agreed.  

Consultation Question 57  

8.184  Do consultees think that the ability of a head lessee of a block of flats to acquire the 
freehold of that block individually is a significant problem with our proposed scheme, 
compared with the reality under the current law? 

 The main problem seems to be that rather than improving matters for homeowners it just 
gives power to one class of investor over the another which is not one of the Commission’s 
terms of reference. 

Consultation Question 58 
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8.192  Do consultees consider it desirable to attempt to restrict the enfranchisement rights 
of commercial investors further than the current law does? 

 We certainly don’t think that the rights of one class of commercial investors (i.e. those that 
invest in long leases of flats) should be given an unfair advantage over another class of 
commercial investors (i.e. ground rent investors) and we are concerned that may of the 
commission’s proposals do this.  

 However, neither do we see anything wrong in principle with their being some scope for 
commercial investment particularly in slower markets, so we don’t think legislation should 
completely discourage or unnecessarily restrict this given it could have a wider impact on 
the market. 

8.193  If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors: 

(1) by means of a residence test; or 

There was previously a residence test in place so if we are going to reintroduce 
that then a more detailed consultation will be needed to be done on why the 
residence test was brought in in the first place, why it was abolished and what the 
impact of that has been. Clearly now the residence test has been abolished there 
is the scope for investors to buy up flats particularly in Central London in the 
knowledge that they all have the right to extend these. However, this includes a 
wider consideration of whether we think it is a good idea, generally speaking, for 
such investors to be able to invest in markets particularly prime Central London. 
In other words, we believe that this question goes beyond just enfranchisement 
rights and reintroducing the residents’ test needs to be considered in the context 
of the property market more generally.   

(2) by the adoption of a reduced definition of a residential unit, to exclude units 
which are let on short residential tenancies? 

 As we have set out above, we do think that short term lets should be excluded from 
the definition of residential unit but, as also set out above, we don’t see any reason 
to abolish the rule that a qualifying tenant needs to have a lease of at least 21 years 
in the first place.  

Consultation Question 59  

8.194  How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented, or made more costly by: 

(1) the qualifying criteria based on financial limits (the low rent test and rateable 
values) under the 1967 Act; 

We think that it is probably the case that almost no one applies for lease 
extensions of houses under the 1967 Act anymore particularly in London due to the 
low rent test and the rateable values test. However, it has not been or experience 
that people have necessarily been deterred from acquiring the freehold just 
because they don’t satisfy the low rent test and the rateable value test (and so 
would have to pay a higher premium).  

(2) the difficulty in categorising premises as either flats or houses; 
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There are very few cases where there is a genuine dispute as to whether 
something is a house or a flat. Usually such cases involve issues where there are 
overlaps or underlaps and the question of whether these are significant. In those 
situations, the normal practice is to serve a notice under the 1967 Act and then  a 
without prejudice notice under the 1993 Act which does not really add much to the 
costs and, in our experience, the freeholders do not usually dispute this and the 
relevant category was usually agreed fairly quickly. Again, this is not a particularly 
common problem; the vast majority of claims under the current legislation are 
lease extensions and people usually seem to be clear when they own a flat. 
Leasehold houses particularly in London are not particularly common now.  

The really expensive and prolonged disputes involving the definition of houses 
are usually the cases under the 1967 Act that had some previous commercial use 
(e.g. Day –v- Hosebay) which really involved battles between big commercial 
investors and it does not appear to be the issue that the commission is concerned 
with in this consultation.  

(3) the uncertainty surrounding the definition of a "house" under the 1967 Act 
and the definition of a "self-contained building" under the 1993 Act; 

We do not agree it has for reasons set out above.  

(4) the two-year ownership rule under the 1967 Act and (in respect of lease 
extensions) the 1993 Act; and 

The only time the two year ownership rule becomes and issue (particularly under 
the 1993 Act) is where the flat is sold and the benefit of the claim is not transferred. 
Given there is a proposal elsewhere to make the assignment of the claim 
automatic on assignment of the flat this issue, it seems, will be dealt with.  

(5) the general complexity and inaccessibility of the qualifying criteria for 
enfranchisement rights? 

We agree that, to some extent, the qualifying criteria under the 1967 Act can be 
complex and inaccessible but in our experience, most freehold houses that we deal 
with are owned by sophisticated investors. In terms of rights under the 1993 Act 
nothing really seems to be preventing the exercise of these as these seem to be 
freely and regularly exercised. Lease extensions are more popular than collective 
enfranchisements but we think this will always be the case, even with the 
proposals the commission is bringing in because collective enfranchisement (a) is 
always going to involve cooperation with one’s neighbours and (b) what is really 
going to motivate leaseholders is dissatisfaction with the management or the 
freeholder and we think that would be a relatively constant factor no matter what 
regime is in place. In other words, we don’t think that these proposals, even if they 
were fully implemented as envisaged by the commission would necessarily hugely 
increase the number of people claiming collective enfranchisement of blocks of 
flats. There do not appear to be any issues in terms of people claiming lease 
extensions of their individuals flats..  

8.195  To what extent would our proposed reforms to qualifying criteria reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 
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In 1967 Act claims, there may be a potential increase.  In relation to 1993 Act claims we think 
that the most significant impact will be seen if the two year rule and/or the rule on assigning 
the benefit of the notice of claim are changed.  However, at best this is just going to mean 
people will not have to wait two years; we don’t think it will increase the number of claims per 
se. 

Consultation Question 61  

9.37 We provisionally propose: 

(1) that shared ownership leaseholders should be entitled to a lease extension 
which is of the same length as that available to any other leaseholder; and 

(2) that the terms of the lease extension must replicate any terms of the existing 
lease which relate to its shared ownership nature. 

Do consultees agree? 

The answer to be yes in both occasions but only where leaseholders have acquired 
100% of the ownership of the flat from the Housing Association.  

Consultation Question 62  

9.42  We invite the views of consultees as to whether the proposed requirements for a 
collective freehold acquisition claim that: 

(1) two-thirds of the residential units in a building or on an estate must be let on 
long leases; and 

(2) leaseholders of at least half of the residential units in the building or on the 
estate must participate in the claim; 

should be relaxed where a building or estate includes residential units let on 
shared ownership leases. 

No, we cannot see any particular rationale for this.  

9.43  If consultees think that the requirements should be relaxed, then how should this be 
done? 

(1) Should shared ownership properties be ignored altogether when determining 
the number of residential units in a building or on an estate, and whether the 
necessary percentage requirements are met? 

(2) Alternatively, should shared ownership leaseholders be treated as long 
leaseholders for these purposes, even though they cannot themselves 
participate in the collective freehold acquisition? 

(3) Is there another approach which could be used? 

 As above, we don’t consider this should be done.  

 

Consultation Question 67 
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9.96  We invite consultees to share their experiences of the existing exemptions and 
qualifications to enfranchisement rights. We also invite consultees' views as to 
whether these exemptions and qualifications should be retained in any new 
enfranchisement regime. 

 The one that arises most frequently is the three-flat ownership rule preventing participation 
in collective claims.  Although there are ways of getting round this; we think on the whole this 
should be retained as if it is removed it will be improving the position of one investor against the 
other, rather than making enfranchisement rights more available to homeowners.  

Consultation Question 70 

11.13 We provisionally propose that a single procedure should apply to all enfranchisement 
rights. 

Do consultees agree? 

We agree. The qualifying criteria and the procedure under the 1967 Act is unduly 
complicated and we think there is no reason why a single procedure (similar or the same 
as that under the 1993 Act) couldn’t apply to both houses and flats.  

Consultation Question 71 

11.17  We provisionally propose that a single set of prescribed forms be introduced for 
bringing and responding to enfranchisement claims, namely an Information 
Notice, a Claim Notice and a Response Notice. 

Do consultees agree? 

We have no objections in principle to prescribed forms but we think it would be useful if there 
was some consultation on the layout and contents of these. There would also need to be 
easily available (and not just on a paying platform like laser forms).  

 

Consultation Question 72  

11.24  Do consultees consider that a party who is giving an enfranchisement notice 
should be required to sign that notice? 

 We don’t see any issues with the current procedure which allows solicitors to sign on behalf 
of their clients or for the parties to sign the notice direct. However, we do think notices 
should be continued to be signed.  

11.25  Do consultees consider that an enfranchisement notice should only be 
challengeable for validity if it has not been signed by or on behalf of the minimum 
number of leaseholders required to bring the claim? If not, what do consultees 
believe the minimum requirement should be for such a notice to remain valid? 

 Freeholders are entitled to some kind of certainty in terms of the claim that is being brought 
before them particularly because leaseholders can compulsorily acquire their property. 
Accordingly, enfranchisement notices should continue to be challengeable for validity on the 
usual principles which are not unclear or difficult.  

11.26  Do consultees consider that a Claim Notice should include a statement of truth 
confirming that specified checks (if required) have been carried out? 
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Consultation Question 73  

11.30  We provisionally propose that: 

(1) leaseholders be permitted to serve an Information Notice on their 
immediate landlord or a superior landlord requiring the recipient to 
provide the name and address of his or her landlord and any other 
superior landlord of whom he or she is aware; and 

(2) the recipient of an Information Notice who fails to respond should be 
liable to pay any costs of leaseholders that are wasted as a result of the 
information not having been provided. 

Do consultees agree? 

 This proposal seems fairly reasonable and are not dissimilar to Section 40 Notices in the 
 Landlord and Tenant Act 1954 and the current ability to serve information notices under the 
 1993 Act.  

Consultation Question 74  

11.39  We provisionally propose that Claim Notices should include full details about 
leaseholders' claims, and proof of the leaseholders' title. 

Do consultees agree? 

This is agreed.  

11.40  We invite the views of consultees as to whether a single prescribed Claim Notice 
should apply to all enfranchisement claims, or whether separate forms should be 
provided for different enfranchisement claims. 

 It is likely that we will need different prescribed forms for different types of claims because 
different information is needed for the different claim. If we have one prescribed form with 
the option to cross things out or add things as appropriate this is likely to lead to confusion 
(and so more litigation and costs).  

Consultation Question 75  

11.43  We provisionally propose that leaseholders seeking to bring a collective freehold 
acquisition claim should not be required to serve notices on other leaseholders 
inviting their participation in the proposed claim. 

Do consultees agree? 

Given the Commission’s far-reaching proposals to freeze the transfer of the property following a 
collective claim unless all the leaseholders have participated and consent and to allow the 
leaseholders to participate at any point in the future then this cannot be correct.  Notice has to be 
given to the leaseholders.  It is not clear that there is any real difficulty in serv ing notices on all the 
leaseholders in a block. 

Consultation Question 76  
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11.46  We provisionally propose that the service of a Claim Notice upon a competent 
landlord should not create a statutory contract between the leaseholders and the 
landlord. 

Do consultees agree? 

11.47  We invite the views of consultees as to whether there are any other effects of a 
statutory contract that we would need to provide for in some other way. 

 This is agreed. 

Consultation Question 77 

11.52 We provisionally propose that Response Notices should: 

(1) state whether the leaseholder's right to enfranchise is admitted or denied, 
and the basis for any such admission or denial; 

(2) state whether the landlord accepts or rejects the leaseholder's proposals, 
and set out the landlord's own proposed terms; 

(3) attach a draft contract, lease or transfer; 

(4) contain an address within England and Wales at which the landlord can be 
served; and 

(5) be accompanied by proof of the landlord's title. 

Do consultees agree? 

 This proposals seem sensible although if a landlord is required to attach a draft contract 
lease or transfer then it is going to need additional time to respond to the Notice of Claim 
(see below).  

Consultation Question 78  

11.60  We provisionally propose that: 

(1) leaseholders making an enfranchisement claim should serve their Claim 
Notice on their competent landlord (the first superior landlord who holds a 
sufficient interest in the premises to be able to grant the interest claimed); and 

(2) in the case of joint owners of a single freehold, or in the case of a split 
freehold or other reversion, leaseholders will only be required to serve the 
Claim Notice on one landlord, and it will be for that landlord to serve copies of 
that notice on other landlords. 

Do consultees agree? 

 No, it is the leaseholders’ responsibility to serve the claim notice on all relevant landlords as 
 is the current position. Given the freeholder is already in a position where the leaseholders 
are compulsorily acquiring its property the landlord should not have the burden and the costs 
of having to locate and serve the other landlords. This responsibility should be for the 
leaseholders as it is their claim, unless the freeholder’s costs are to be paid.  We do not think 
there are any difficulties in leaseholders serving notices on landlords. 
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Consultation Question 79  

11.82 We provisionally propose that: 

(1) leaseholders making an enfranchisement claim should serve their Claim 
Notice on their competent landlord (the first superior landlord who holds a 
sufficient interest in the premises to be able to grant the interest claimed); 
and 

(2) in the case of joint owners of a single freehold, or in the case of a split 
freehold or other reversion, leaseholders will only be required to serve the 
Claim Notice on one landlord, and it will be for that landlord to serve 
copies of that notice on other landlords. 

Do consultees agree? 

No, it is the leaseholders’ responsibility to serve the claim notice on all relevant landlords as 
is the current position. Given the freeholder is already in a position where the leaseholders 
are compulsorily acquiring its property the landlord should not have the burden and the 
costs of having to locate and serve the other landlords. This responsibility should be for the 
leaseholders as it is their claim. 

Consultation Question 80 

11.95  We provisionally propose that: 

(1)  before serving a Claim Notice, leaseholders should be required to check 
their 

competent landlord's address as shown at HM Land Registry; 

(2) before serving a Claim Notice using Service Route B leaseholders should 
be required to: 

(a) search the Probate Register; 

(b) search the Insolvency Register; and 

(c) (in the case of a company landlord) check its status at Companies 
House; 

(3) if an individual landlord is dead, the designated address for services 
should be the address of any personal representatives at the address 
given in any grant of probate; 

(4) if an individual landlord is insolvent, the designated address for service 
should be the address for his or her trustee in bankruptcy as shown on the 
Insolvency Service website; 

(5) if a company landlord is insolvent, the designated address for service 
should be the address for its administrator, liquidator, or receiver as 
listed at Companies House; if no such person has been appointed, the 
Official Receiver should be served; 
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(6)  before serving a Claim Notice using the No Service Route, leaseholders 
should place an advertisement in the London Gazette inviting owners of the 
premises to contact the leaseholders within 28 days; and 

(7)  where leaseholders know the identity of the landlord but do not have 
an address for him or her falling within Group A or B, they should carry 
out the checks referred to at (2) above, before placing an advertisement 
in the London Gazette. 

Do consultees agree?  

 This is agreed.  

Consultation Question 81 

11.101  We provisionally propose that landlords who fail to serve a Response Notice within the 
prescribed period should no longer be required to transfer their freehold interest, or 
grant a lease extension, upon the terms set out in the Claim Notice. 

Do consultees agree? 

 This is agreed in principle but there needs to be some kind of long stop date for 
 leaseholders.  

Consultation Question 82 

11.106  We provisionally propose that: 

(1) the competent landlord (rather than the leaseholder) should be responsible 
for serving copies of the Claim Notice upon intermediate leaseholders or third 
parties; and 

(2) where the competent landlord fails to serve a copy of a notice on an 
intermediate landlord, the intermediate landlord should be able to bring a 
claim against the competent landlord for any losses arising.  

Do consultees agree? 

This is not agreed. As set out above, it is the leaseholders’ claim and it is putting an unfair burden 
on freeholders or competent landlords who do not necessarily want to sell their property to have to 
incur the costs of locating all other intermediate landlords.  

 

Consultation Question 83 

11.132 We invite the views of consultees as to: 

(1) whether a landlord should be entitled to apply to the Tribunal for an order 
setting aside a determination of an enfranchisement claim that has been made 
in his or her absence; and 

(2) if so, the criteria which the landlord should be required to satisfy before any 
such order can be made. 
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Consultation Question 84  

11.143 We provisionally propose that detailed conveyancing regulations need not generally 
be made in relation to enfranchisement claims. Do consultees agree? 
Notwithstanding the general proposition, are there particular stages of the 
conveyancing process, or particular types of claim, in relation to which conveyancing 
regulations would still need to be made? 

 We agree with the suggestion that detailed regulations do not need to be made. However, 
we think there is something to be said for keeping the framework that is currently in the 
existing legislation as it gives the parties a timetable to work to and means the claims do not 
drift.  

Consultation Question 85  

11.146 We provisionally propose that: 

(1) a landlord should serve a Response Notice no later than six weeks after the 
date on which the Claim Notice was sent by post or delivered by hand to the 
competent landlord; 

Given that the landlord’s response notice needs to now include additional 
documentation, giving him less rather than more time to serve the Counter-Notice is 
completely unfair and a disproportionate burden. Given additional documentation is 
now required the landlord should be given a period of 3 months to respond.  

(2) a landlord who has received a Claim Notice should serve any intermediate 
landlords and third parties to the existing lease within 14 days; and 

No. It is the leaseholder’s claim and so it is for the leaseholder to serve the 
appropriate parties.  

(3) if a Response Notice has been served, either party should be entitled to apply 
to the Tribunal for a determination of the claim 21 days thereafter. 

Do consultees agree? 

It seems that this is going to potentially lead to more applications being made and 
more costs for leaseholders but there is no reason in principle why the current 2 
month deadline cannot be shortened.   

Consultation Question 86  

11.153 We provisionally propose that: 

(1) an enfranchisement claim should not be deemed to have been withdrawn 
because procedural time limits have been missed by the leaseholder; 

(2) a landlord who has served a Response Notice should be able to apply to the 
Tribunal for an order striking out a Claim Notice if a procedural time limit has 
been missed by the leaseholder; 
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(3) in a collective freehold acquisition claim, other groups of leaseholders 
should also be able to apply to the Tribunal for an order striking out the 
Claim Notice if the leaseholders bringing that claim have missed a 
procedural time limit; and 

(4) in either case (2) or case (3) above, the applicant for such an order should be 
required to give the leaseholder(s) bringing the claim 14 days' written notice 
of the intended application. 

Do consultees agree? 

 It seems that what the commission is proposing here is to put the cost burden on the 
 competent landlord for taking action against the leaseholder. Is the commission proposing 
that a landlord’s costs will be payable in situations where a leaseholder has missed a 
deadline and there is no sanction for leaseholders unless landlords incur costs? This 
seems rather unfair and did not clear precisely what is wrong with the current system.  

Consultation Question 87  

11.157 We provisionally propose that the benefit of a Claim Notice should be transferred 
automatically upon assignment of the leaseholder's lease, save where the 
assignment expressly states that the benefit of the Claim Notice will not be 
transferred. 

Do consultees agree? 

This is agreed.  

11.158 We provisionally propose that when a Claim Notice has been assigned, the landlord 
should continue to be able to serve documents on the assignor until he or she is 
given notice of the assignment of lease. 

Do consultees agree? 

 This is agreed.  

 

Consultation Question 88 

11.170 We provisionally propose that a landlord who has been deemed served with a 
Claim Notice will be liable to pay the leaseholder's wasted costs if the landlord 
disposes of his or her interest between the date on which the Claim Notice was 
deemed served and the point at which the notice appeared on the register of title 
or is entered as a land charge, provided that the leaseholder's application to 
register was made not less than 14 days after the Claim Notice was posted or 
delivered by hand to the competent landlord. 

Do consultees agree? 

 No this is not agreed. It would penalise a landlord who sold his interest quite innocently 
 without having actual notice of the Notice of Claim. There is no reason why a leaseholder 
cannot file a unilateral notice at the Land Registry as soon as the notice is served and this 
appears and notices given to the landlord very quickly. In our experience there are no 
incidences of landlords hurriedly selling their property on receiving notices of claim in order 



 

9937231.DOCX version 1 

to thwart leaseholders’ claims so this just appears to be an unnecessary burden to 
freeholders and of no material benefit for homeowners.  

Consultation Question 89  

11.173 We provisionally propose that, in the case of a lease extension claim, where the 
landlord's interest is held subject to a mortgage: 

(1)  a landlord should be under an obligation to: 

(a) inform his or her mortgagee of the grant of a lease extension not 
less than 21 days before completion; 

(b) give his or her leaseholder written confirmation that such notice 
has been given; and 

(2) the leaseholder should be required to pay the purchase money into court if: 

(a) the landlord's mortgagee requests; or 

(b) the leaseholder has not received confirmation that the required 
notice has been given to the landlord's mortgagee. 

Do consultees agree? 

 This is reasonable.  

Consultation Question 90 

11.176 We provisionally propose that, in the case of a lease extension claim, where the 
leaseholder's interest is held subject to a mortgage: 

(1) the leaseholder should be under an obligation to give the lease extension to 
his or her mortgagee within one month of registration; and 

(2) if the leaseholder does not do so, he or she will be liable for any losses that 
occur as a result. 

Do consultees agree? 

This is agreed. We imagine will depend on the leaseholder’s terms and conditions of 
mortgage.  

11.177 We provisionally propose that, in the case of an individual freehold acquisition claim, 
where a leaseholder elects to merge his or her leasehold and freehold titles, a deed 
of substituted security will not be required if written notice has been given to the 
leaseholder's mortgagee and no objection has been raised. 

Do consultees agree? 

 

 

Consultation Question 91 
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11.179 We provisionally propose that where the consent of a third party to any grant or 
transfer is required: 

 (1) the grant or transfer may be registered without such consent being given; but 

 This cannot be put in place in the case of mortgage companies as it may put freeholders in 
breach of their mortgage terms.   

 (2) the landlord should be required to inform the beneficiary of the transaction 
not less than 21 days before the completion, and also within 14 days or completion; 
and 

 This is agreed.  

 (3) if the landlord fails to inform the beneficiary as required, he or she will be 
liable for any losses that occur as a result. 

 Do the consultees agree?  

 This is agreed.  

Consultation Question 92  

11.182 We provisionally propose the following. 

(1) Any lease extension, leaseback or transfer executed as part of an 
enfranchisement claim must contain a statement recording that it was 
executed pursuant to the relevant statutory provisions. 

(2) HM Land Registry should: 

(a) include a note on the relevant registered title(s) of any interest granted 
or transferred (or in the case of an intermediate lease, surrendered and 
re-granted) as part of an enfranchisement claim that the interest had 
been executed pursuant to the relevant statutory provisions; 

(b) in the case of a collective freehold acquisition, include a note of any 
period during which a further such claim cannot be made without the 
permission of the Tribunal. 

Do consultees agree? 

 This is agreed.  

Consultation Question 93 

11.183 How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented or made more costly by: 

(1) the existence of separate procedural regimes for different enfranchisement 
rights; 

We don’t think the separate regimes has slowed matters down, prevented claims 
or made them more costly. The problem is really just how complex and opaque 
the qualifying criteria is under the 1967 Act.  
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(2) the current rules on missing and uncooperative landlords; 

This has slowed matters down not so much the rules themselves but the lack of 
clarity between the County Court, the First-tier Tribunal and the Upper Tribunal 
who deals with what aspects depending on what piece the legislation a claim 
falls under. In our opinion the First-tier Tribunal should dealing with all these 
aspects of the claims.   

(3) the time taken collecting up-to-date landlord contact details; 

We have not experienced or encountered any delays in this regard.  

(4) the time it takes to prepare enfranchisement notices; 

No delays have been encountered in this regard.  

(5) the current law on the service and validity of notices; 

No delays, costs or confusion have been encountered in this regard. The law is 
clear.  

(6) the consequences of a landlord's failure to serve a counter-notice under the 
1993 Act; and 

No issues have been encountered in this regard.  

(7) the provisions for deemed withdrawal of a notice of claim set out in the 
1993 Act? 

At times we have encountered occasions where leaseholders have had to pay 
more due to deemed withdrawal of claims but usually these have been 
incidences where they would have a claim against their solicitors acting.  

Where possible, please provide figures to support your response. 

11.184 To what extent would our proposals for a unified and consolidated 
enfranchisement procedure, with prescribed notices and forms, reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 

We think the only benefit of a new procedure is going to be claims for 
enfranchisement of houses. We don’t really see there are any real issues with 
the procedure under the 1993 Act so it is possible that the proposals will reduce 
some disputes by, for example, taking away the deemed withdrawal of a claim if 
a tenant misses a deadline but in some regards this place is an unfair burden on 
the landlord and we think more thought needs to be given as to whether they 
should really bear the costs of the leaseholders missing deadlines.  

11.185 To what extent would our proposals for dealing with missing or uncooperative 
landlords speed up the enfranchisement process and reduce the costs typically 
incurred by leaseholders in these cases? 
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 The biggest improvement in this regard would be to have the First-tier Tribunal deal with 
all issues and applications rather than having matters constantly transferred between the 
Court and the Tribunal.  

Consultation Question 94 

12.60 We provisionally propose that the current division of responsibility for the resolution 
of enfranchisement disputes and issues between the county court and the Tribunal 
should end. All such matters should be determined by the Tribunal. 

Do consultees agree? 

 We whole heartedly agree with this for the reasons set out above and because the County 
 Court particularly in London are extremely slow in dealing with all applications.  

Consultation Question 95 

12.68 We invite the views of consultees as to whether it would be desirable for certain 
valuation-only disputes to be determined by a single valuation expert rather than 
by the Tribunal at a full hearing. If so, we invite consultees' views as to: 

(1) the types of case in which such an alternative track for dispute resolution 
would be appropriate (in particular, whether it should operate only in 
respect of low value claims, or wherever the difference between the 
parties' positions is such that it would be disproportionate to proceed 
with a full hearing); and 

(2) the rules that should govern its operation. 

There is certainly scope for this in low value claims where there are no particularly complicated or 
legal issues in relation to the premium. We would suggest that the Tribunal should issue standardised 
directions similar to the form in which they are currently issued but in a more simplified format so it 
just deals with valuation issues. It may be that some kind of procedure could be considered more akin 
to PACT which is used in business lease renewals whereby low value premiums could be considered 
on paper and on the basis of the valuers’ reports. This would significantly reduce costs in taking 
premium disputes to the Tribunal. However, unlike PACT there should be a right to appeal as there 
are with current paper determinations by the Tribunal.  

Consultation Question 96 
12.69 We welcome evidence as to the typical cost and duration of an enfranchisement 

dispute: 

(1) in the county court; and 

(2) in the Tribunal. 

If the parties were to proceed all the way to a full two day hearing on issues arising 
under a typical lease extension then costs from beginning to end would be in the 
region to £7,000 to £10,000 plus VAT. However, if such an application involved a 
much more complicated legal issue or involved more details and complex evidence 
from valuers then costs are more likely to be in the region of £30,000 to £50,000 plus 
VAT.  

12.70 How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented or made more costly by: 
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(1) the threat of lengthy and potentially expensive litigation; and 

We don’t’ agree that the exercise of enfranchisement rights are prevented or slowed 
down by the threat of lengthy and potentially expensive litigation. In fact, it is usually a 
willingness for the parties to avoid a full Tribunal hearing that leads them to agree a 
settlement. Most valuers, in particular, are very pragmatic about agreeing a figure as 
they are well aware of the disproportionate costs of going to the Tribunal. 

(2) the fact that some disputes arising during an enfranchisement claim may 
need to be resolved by the Tribunal, whilst others fall to be determined by 
the 
court? 

 We don’t think this necessarily prevents enfranchisement rights being exercised or 
slows them down but it can make them more costly particularly in relation to the 
missing landlord claims where the application bounces between the Court and the 
Tribunal and even the Judges themselves don’t seem to be 100% clear on what 
issues under which pieces of legislation need to be considered by either the Court or 
the Tribunal.  

 

12.71 To what extent would our proposal that all enfranchisement disputes be dealt 
with in a single forum save landlords and leaseholders time and money? 

  It is less a case of it saving money and more a case of it speeding things up. Most 
standard lease extensions, for example, never go anywhere near a County Court and only 
a Tribunal application is ever made. However, if all disputes are going to be in the Tribunal 
then some consideration needs to be given to the Tribunal costs regime. In a situation 
where parties do not have the risk of adverse costs orders if they bring claims 
unnecessarily (and the unreasonable costs regime in the First-tier Tribunal is extremely 
limited) then it is more likely that they are going to, at times, take the risk and force a 
matter to the Tribunal particularly if that party gets the sense that its opponent does not 
really have the application. Accordingly, in some ways the fact that there are no adverse 
costs can have the opposite effect of what we assume is intended and encourage people 
to actually make or run unnecessary Tribunal applications. In particular, some valuers are 
quite prepared not to comply with directions until shortly before the Tribunal hearing. This 
is an attempt to save costs and try to push a negotiations but it can lead to a situation 
where the party with slightly less negotiating power then just hurriedly agrees to deal with 
the steps of the Tribunal unlike with the Court there are no real cost consequences for this 
or automatic sanctions as there would be in the Court. It should be considered whether the 
Tribunal should be given more powers so that there are better checks and balances in the 
system in this regard.   

 This may actually reduce costs and litigation. 

Consultation Question 97 

12.72 We welcome evidence as to the proportion of leases likely to be suitable for 
resolution by a single valuation expert. Do consultees consider that dealing with 
cases on this alternative track is likely to save landlords and leaseholders time 
and money? 
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 We think this could save the parties money but is only going to be suitable for very low 
value premiums and where there is only two parties involved and there are not 
multiple levels of leasehold titles for example.  

Consultation Question 98  

13.55 We invite the views of consultees as to whether leaseholders should be required to 
make any contribution to their landlord's non-litigation costs. 

 Yes. It should remain the case that the leaseholders should be liable for the landlord’s costs 
as they are under the current regime. It is would be completely unfair if a landlord was being 
forced to sell its interest or grant a new lease when it didn’t want to and was not able to 
receive compensation for this.  

Consultation 99 

13.89 We invite the views of consultees as to how any contribution that is to be made 
by leaseholders to their landlord's non-litigation costs should be calculated. 
Should the contribution be based on: 

(1) fixed costs; 

(2) capped costs; 

(3) fixed costs subject to a cap on the total costs payable; 

(4) the price paid for the interest in land acquired by the leaseholder; 

These options will only be suitable in situations where the lease structure is very 
simple and the premium is fairly low it would be completely unfair and 
disproportionate to limit a landlord’s ability to recover its costs in a situation where 
the value of the property is high or it has a complex structure and the landlord 
requires detailed and specialise advice. In the same way as fixed and capped cost 
regimes operate in the Court in relation to claims under a certain value there could 
be a similar system here.  

(5) the landlord's response to the Claim Notice, and/or whether the landlord 
succeeds in relation to any points raised in his or her Response Notice; 

No, this is never going to be appropriate. A landlord is entitled to respond to a 
claim and put his best case forward, it should not be penalised in terms of recovery 
of costs for doing so. In particular, it is not clear how a landlord would “succeed” in 
relation to any points raised in the notice. For example, if a tenant proposes a 
premium of £20,000 a landlord proposes a premium of £50,000 and the parties 
eventually agree at £35,000, who in that scenario has “succeeded”? 

(6) fewer categories of recoverable costs than currently set out in the 1967 
and 1993 Acts; 

No, we think the current categories are appropriate.  

(7) the same categories of recoverable costs set out in the Acts, but with a 
reformed assessment procedure; or 

No, we think the current categories are appropriate and it is not clear that there is 
anything badly wrong with the assessment procedure.  
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(8) wider categories of recoverable costs than currently set out in the Acts? 

We don’t currently see any justification for increasing the categories.  

13.90 We also invite consultees' views as to whether, if a fixed costs regime were to 
be adopted: 

(1) such a regime should apply to collective freehold acquisition claims as 
well as individual enfranchisement claims; and 

(2) if a fixed costs regime were to apply to collective freehold acquisition 
claims: 

(a) what additional features might justify the recovery of additional 
sums; and 

(b) whether landlords should be able to recover all their reasonably 
incurred costs in respect of those additional features (subject to 
assessment), or only further fixed sums. 

We only think a fixed cost regime should be adopted for very low value claims 
 otherwise this would disproportionately and unfairly prejudice landlords.  

13.91 We provisionally propose that: 

(1) no additional costs should be recoverable in the case of split freeholds or 
other reversions, or where there are intermediate landlords; and 

(2) a small additional sum should be recoverable where a management 
company seeks advice in relation to an enfranchisement claim. 

Do consultees agree? 

 This is not agreed. If the leaseholders want to advance claims to acquire interest or 
 extend leases where an intermediate leaseholder stands to be compensated then the 
 leaseholders need to compensate that intermediate leaseholder who is entitled to take 
 advice accordingly. This is disproportionately unfair to intermediate leaseholders.  

Consultation Question 100 

13.94  We provisionally propose that where an enfranchisement claim fails or is 
withdrawn, or the Claim Notice is struck out, leaseholders should be liable to pay 
a percentage of the fixed non-litigation costs that would have been payable had 
the claim completed. 

Do consultees agree? 

We think that in those circumstances the costs arising out of the claim should be payable 
by the leaseholders in the same way they currently are.  

13.95  We also provisionally propose that the percentage of the fixed non-litigation costs 
that should be payable in those circumstances should vary depending on the stage 
that the claim has reached. 
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Do consultees agree? If so, what percentages should apply at particular stages of the  
claim? 

We don’t agree that a fixed percentage should apply. This is very arbitrary and if the leaseholders 
make an invalid claim (i.e. a claim where they are not entitled) or miss deadlines to the extent that 
the landlord is forced to make an application to the Tribunal or have their notice struck out then the 
leaseholder should pay the landlord’s costs. The landlord’s costs have only been incurred because 
the leaseholders want to acquire an interest that a landlord does not have to sell. It is not clear why 
a landlord should only be compensated for a proportion of its costs in those circumstances.  

Consultation Question 101 

13.98 We provisionally propose that a landlord should have a right to seek security for his 
or her non-litigation costs. Do consultees agree? 

This is agreed.  

Consultation Question 102  

13.101 We provisionally propose that a landlord should have a right to apply to the Tribunal 
for an order prohibiting named leaseholders from serving any further Claim Notice 
without the permission of the Tribunal. 

Do consultees agree? 

This is agreed. 

Consultation Question 103 

13.110 We provisionally propose that the existing limited powers of the Tribunal to order 
one party to pay the litigation costs of another party in an enfranchisement claim 
should apply to all disputes and issues that it is to decide (except in respect of 
orders made under the No Service Route, orders permitting a landlord to 
participate in a claim or to set aside a determination, and orders striking out a 
Claim Notice). 

Do consultees agree? If not, what types of disputes and/or issues should be 
excluded from such restrictions and why? What powers to make orders in 
respect of litigation costs should apply in such excluded cases? Should parties 
be able to agree that costs shifting will apply to all or part of a claim? 

No. we think if the Tribunal is going to have comprehensive and wide powers to deal with 
litigation matters in relation to enfranchisement claims then it should have all of the power to 
order that the Court does. The potential consequences of this, if the Tribunal does not have 
such powers, is unnecessary and frivolous litigation because parties will not be dis-
incentivized in bringing claims or delaying matters that have no merit. This will have a 
disproportionate impact on leaseholders as well as landlords in terms of delay or costs.  

 

Consultation Question 104 

13.114 We provisionally propose that the scope of the Tribunal's existing power to order 
one party to pay any of the litigation costs of another party should not be 
extended. 
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Do consultees agree? 

We do not agree. If the Tribunal is going to have comprehensive powers to deal with all 
disputes it needs to have comprehensive powers to order costs. Otherwise, this will lead to 
the parties using litigation frivolously which will have the opposite effect to that intended 
which is to increase costs and delay.  

Consultation Question 105  

13.115  We welcome evidence as to: 

(1) the typical costs incurred by landlords in dealing with enfranchisement 
claims; and 

This will very much vary depending on how far along the process the matter has 
proceeded. In a simple claim where no Tribunal application has been made a 
landlord will typically only incur section 60 costs and these are usually for the types 
of claim we are dealing with in the region of £1,500 to £2,500 plus VAT and 
disbursements. In a case where a Tribunal application has made irrecoverable 
costs of the landlord will usually be between about £500 plus VAT to £3,000 plus 
VAT assuming the matter settles before a full hearing. If a full hearing is necessary 
then it will depend if there are any legal issues or if it is just the valuer dealing with 
the hearing. If we had to instruct Counsel and attend a one to two day hearing on 
behalf of our client those additional costs would be in the region of £5,000 to 
£10,000 plus VAT.   

(2) the proportion of those costs which can be recovered from leaseholders.  

Only the section 60 costs as set out above.  

As these kind of claims very much differ then there isn’t really a typical range of 
costs. The costs involved in smaller collective claims do not, in our experience, 
differ radically from lease extension costs which we have set out above. 
However, obviously claims in relation to very large blocks will command much 
higher fees.  

13.116 To what extent does the obligation on leaseholders to pay their landlords' reasonable 
costs arising from the enfranchisement process have an impact on leaseholders' 
willingness to bring or pursue enfranchisement claims? 

 We have not noticed leaseholders not bringing lease extension claims or enfranchisement 
due to the obligation to pay landlord’s costs. We have never heard anecdotally of this 
preventing a claim from being brought.  

13.117 Do consultees consider that any of the options we have set out at paragraphs 13.56 
to 13.77 for reforming non-litigation costs would make leaseholders more willing to 
bring and pursue enfranchisement claims? 

 No because we do not believe that having to pay landlord’s costs is stopping leaseholders 
bringing claims.  

13.118 What would be the impact on landlords of removing, or capping, their entitlement to 
recover their non-litigation costs from leaseholders (other than the fact that they 
would have to meet those costs themselves)? 
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 Either landlords would stop obtaining specialist advice or they would have to incur legal 
costs every time they were being forced in to a position of selling property or granting an 
interest that they did not want to grant and this would simply be unjust. We cannot see how 
limiting the landlord’s ability to recover costs is going speed matters up. Delaying agreeing a 
deal only leads to the likelihood of a Tribunal application being made and a landlord doesn’t 
recover its costs for that in any event so we really don’t follow the commission’s reasoning in 
this regard.  

Consultation Question 106  

13.119 How and to what extent do the different powers of the Tribunal and the county court 
to award litigation costs in enfranchisement disputes have an impact on the 
behaviour of both landlords and leaseholders with respect to such disputes? 

 We don’t think it does have much of an impact in terms of whether an application is 
made. Relatively few applications come before the County Court. Most are in the 
Tribunal as most applications relate to the terms of acquisition. However, we do believe 
that if the Tribunal had the power to penalise landlords in terms of costs then some 
landlords’ valuers might comply with directions when they should which might avoid 
delay and last minute deals being done a couple of days before a Tribunal hearing.  

 We repeat the responses that we gave in relation to lease extensions above. In short 
we don’t think that parties are prevented from bringing claims to just having to pay 
landlord’s costs and we think depriving the ability of the landlord to recover its costs in 
a situation where it is being forced to part with its interest is completely unfair.  

Consultation Question 108  

15.29     We invite the views of consultees as to: 

(1) whether a separate, simplified valuation regime should be created for low 
value and/or straightforward enfranchisement claims; and 

(2) how such low value and/or straightforward claims should be identified. 

 There may be an argument for a separate simplified valuation regime for low value 
 claims.  

 

Consultation Question 109  

15.37 Do consultees consider it desirable to seek to treat commercial investors differently 
from owner-occupier leaseholders in respect of the premium payable for the exercise 
of enfranchisement rights? 

It is not clear how it is proposed we would clearly identify the difference between commercial 
investors to own or occupy leaseholders unless this is via the means of a residents’ test.  

15.38 If so: 

(1) do consultees consider that it might be possible to distinguish between 
such leaseholders: 
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(a) by reference to whether the leaseholder is exercising enfranchisement 
rights for the first time; 

Possibly but this might be rather unfair if a leaseholder decides to moved 
from a block where he has previously enfranchised to a block that wants to 
enfranchise. Do all the other leaseholders get penalised because one of their 
number has previously enfranchised?  

(b) by reference to whether the leaseholder is exercising enfranchisement 
rights in respect of his or her only or main home; or 

As set out elsewhere in the response to this consultation, if there is 
consideration to reintroducing the residence test a wider and more detailed 
consideration and consultation should be entered in to.  

(c) by some other means? 

(d) As set out elsewhere in the response to this consultation, if there is 
consideration to reintroducing the residents’ test a wider and more detailed consideration 
and consultation should be entered in to.  

 
Consultation Question 116  

15.91 We invite the views of consultees as to whether it should be possible for 
leaseholders to elect to accept a restriction on development to prevent 
development value from being payable as part of an enfranchisement valuation.  

 This is currently possible as part of the normal negotiations between the landlord and the 
tenant in any collective enfranchisement claim. However, we do not think it should be the 
case that a leaseholder should be able to elect whether or not the landlord get 
redevelopment value of a restriction on development. This seems disproportionately unfair 
on landlords. What if a landlord has already obtained planning permission and begun the 
preparatory works for a development? This would mean he will never be able to recover any 
of the value. He will never be compensated for any of the costs he put in to the development 
work and this is particularly important given the permission has potentially proposed to allow 
leaseholders to make an application to the Tribunal for relief even in circumstances where a 
building doesn’t qualify for a collective claim. 

 We do not think development value comprises an enormous proportion of the premium so 
we do not agree this would significantly reduce costs and improve the availability of 
enfranchisement. 

Consultation Question 117  

Consultation Question 118  

15.107 We invite the views of consultees as to the desirability of an online calculator for 
enfranchisement valuations and the types of claim for which it could be appropriate. 

 We believe that there used to be a government online calculator which was very useful in 
simple claims where the lease was at least 80 years in length and no marriage value was 
payable. Can this form of calculator not be reinstated?  
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Consultation Question 126 

16.118 We provisionally propose creating a statutory duty on the landlord who has 
conduct of an enfranchisement claim to act with reasonable care and skill, and to 
act in good faith, in respect of the interests of other landlords. 

Do consultees agree? 

 Yes but we think there is already a similar duty in the 1993 Act.  

Consultation Question 127 

16.121 We invite the views of consultees as to whether an intermediate lease created as 
part of a collective freehold acquisition claim should be acquired by a nominee 
purchaser on any subsequent collective freehold acquisition of the premises. 

 They should not be immune from acquisition. 

Consultation Question 128  

16.123 We provisionally propose that, where the leaseholder of a flat also holds an 
intermediate lease in respect of that flat, the intermediate lease of that flat should 
not be acquired on any collective freehold acquisition of the premises. 

Do consultees agree? 

We agree with this proposal. This is the main bar to parties not being able to agree lease 
extensions outside the Act where there is an intermediate landlord in place.  

Consultation Question 129  

16.125 We provisionally propose that, in a collective freehold acquisition claim, where 
there is an intermediate lease of the whole building, but not all the flats within the 
building are let on long sub-leases (so the intermediate leaseholder would be 
treated as the qualifying tenant of some of the flats), either: 

(1) the whole of the intermediate lease should not be acquired; or 

(2) the whole of the intermediate lease should be acquired, but there should be a 
leaseback to the intermediate leaseholder of flats of which he or she would be 
the qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, which 
approach is preferred and why? 

The preferable proposal would be (2) if it could be practically achieved.  

 

Consultation Question 130 

16.129 We provisionally propose that, as part of any collective freehold acquisition claim: 

(1) leases containing common parts together with other property should continue 
to be capable of being acquired by the nominee purchaser where it is 
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reasonably necessary for the proper management or maintenance of those 
common parts; and 

We agree.  

(2) the Tribunal should have power to sever a lease containing common parts 
together with other property, or to introduce new or varied easements to 
ensure proper management or maintenance of those common parts, as an 
alternative to ordering that the whole of the lease be acquired by the 
nominee purchaser. 

Do consultees agree? 

We cannot see any rationale or reason why the nominee purchaser cannot just acquire 
the lease. 

Consultation Question 131  

16.133 We provisionally propose that a lease of common parts granted for development 
purposes should not be acquired by a nominee purchaser on a collective 
freehold acquisition claim unless: 

(1) the severance of any part of that lease; and/or 

(2) the introduction of new, or the variation of existing, easements; 

would both permit the proper management of any common parts, and 
substantially preserve the intended development. 

Do consultees agree? 

 This is agreed.  

Consultation Question 132 

16.137 We provisionally propose that leaseholders holding sub-leases granted out of 
leases that had previously been extended under the existing or any future 
statutory enfranchisement regime should be entitled to bring, or participate in, an 
enfranchisement claim. 

Do consultees agree? 

This depends whether or not these leases otherwise qualify to participate.  

 

 

  

 

 







From:    
 January 2019 12:11 

To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Cc:  

 
 

Subject: Leasehold Home Ownership. Buying your freehold or extension your lease. Consultation 
 
Dear Law Commission,  
 
Re: Leasehold Home Ownership. Buying your freehold or extension your lease. Consultation 
 
I manage a team for LB Camden that receives lease extension claims, Individual and 
Collective Enfranchisement claims and voluntary enfranchisement applications. I’ve 
managed the team for 20 years during which time we’ve dealt with around 400 lease 
extensions and 120 Collective Enfranchisements involving 90 mandatory leasebacks. 
 
Camden’s strategy unit plan to send their own response. Following my attendance at your 
recent London roadshow, I was asked by your commission to email my comments 
separately.  
    
In this consultation there are many proposed changes which are going to place local 
authorities in a very difficult position. I can see a lot more work for Tribunals and Courts. In 
particular I think Local Authorities should be exempt from Estate Enfranchisement and 
enfranchisements involving buildings with two flats where only one flat is leasehold. I would 
also suggest a complete rethink on whether buildings containing vulnerable secure tenants 
should be subject to the stock transfer that enfranchisement is.  
 
My responses are below. Please call or email me if you wish to discuss.  
 

 
Leasehold Principal 
Leaseholder Services 
London Borough of Camden 

 
 

 
 
Consultation Question 25. 
17.44 We provisionally propose that the right of collective freehold acquisition should 
extend to the acquisition of the freehold of an entire estate consisting of multiple 
buildings. 
Do consultees agree? 
 
Response : I would argue that local authorities should be exempt as this will significantly 
affect a local authority’s statutory obligation to provide housing as well as affect its 
regeneration strategy. I would suggest it is ill advised to pass the management of social 
housing estates into the private sector. 



 
 
17.45 We invite the views of consultees as to how such a right might operate. Do 
consultees consider that there are any problems with the approach we have 
suggested at paragraph 6.95, or any other issues for which we would need to 
provide: 
 
Response:   What is the definition of an estate?   
In your consultation paper you say that an estate is where leaseholders pay a “common 
service charge”. However a leaseholder’s service charge can be made up of many “common 
service charge” elements.  For example we have a current collective enfranchisement claim 
of a building within a physical boundary estate called  

 contains 55 residential units. The other side of  
to the west is  which contains another 129 residential units. 
Leaseholders on New Harmood Estate 1 pay various service charge elements common to 
that estate such as caretaking, grounds maintenance, estate lighting etc. Like-wise 
leaseholders on  Estate 2 pay for the same services within the boundary of 

 Estate 2 . So each estate has a separate common service charge for those 
particular elements.  However the heating service covers both estates with costs being 
divided between the 184 units. The common service charge for the heating element 
therefore covers the 184 units of both estates.  It can be more complex than that depending 
on the type of heating service provided.  
 
Insurance on the other hand is a borough wide policy apportioned to each unit. So all 
leaseholders in the borough of Camden pay a common service charge for the Insurance 
element.  
 
Using estate definitions as defined by the leases will not help either.  Camden’s early right to 
buy leases for the period 1985 to 1998 used the freehold title as the estate definition.  
 
Leaseholders cannot have a parallel right for different “estates”, that would create mayhem 
 
There are also buildings on streets, not within a physical boundary estate that have a 
communal heating service supplied, but no other communal services. Would these buildings 
qualify as an estate?    
 
My guess is that the drafters were thinking of a physically defined, “fenced in”, estate but 
there needs to be a clear definition if this goes ahead, which I hope it doesn’t!     
 
 
 
Consultation Question 26. 
17.47 We provisionally propose that a nominee purchaser carrying out a collective 
freehold acquisition should be entitled to acquire the freehold of other land over 
which the leaseholders exercise rights in common, provided that the right is shared 
only with other occupiers within the building(s) being acquired. 
Do consultees agree? 
 



Response:   The garden usage of our secure tenants is a particular problem. Enfranchising 
leaseholders can attempt to take away garden land from our tenant.  
 
One issue we have discovered is that enfranchising leaseholders can only acquire the 
freehold of garden land they have rights over. This creates the absurd situation where we 
must first deny the right of the leaseholders to acquire the freehold of a rear garden used 
solely by a secure tenant and then we voluntarily offer the freehold of the garden so that it 
can form part of the leaseback!  If we do not then the freehold of the rear garden land will 
be left with Camden, and, if only accessible via the tenants flat, will be land locked.   
This is based on an LVT case we lost  
Ref: LON/OOAG/OLR2009/0492 
 
 
Consultation Question 31. 
17.56 We provisionally propose to introduce a new power for leaseholders exercising 
the right of collective freehold acquisition to insist, if they so choose, that the 
freeholder take a leaseback or leasebacks of all parts of the premises (other than 
common parts) which are not let to participating leaseholders. 
Do consultees agree? 
 
Response: A local authority would not want to continue managing leaseholders following an 
enfranchisement. So I am against leasebacks of non participating leasehold flats.  
 
Non common parts is a problem.  Right to Buy leases can only demise the land used under 
secure tenancies. Local authorities will subsequently sell unused loft spaces to leaseholders 
for development. I can therefore see a lot of litigation around lease definitions as to what is 
or isn’t a “common part” 
 
 
Consultation Question 33. 
17.59 Do consultees believe that the ability of parties to enter into a transfer of the 
freehold of a block of flats outside the 1993 Act creates significant problems in 
practice? 
17.60 What steps, if any, do consultees believe could be taken to control or limit the 
use or impact of parties entering into a freehold transfer to a group of leaseholders 
outside of a new statutory enfranchisement regime? 
 
Response: Thought will need to be given on how this effects the useful current powers local 
authorities have under the general housing consents 2013. Consent D currently allows a 
local authority to negotiate voluntary enfranchisement 
 
 
Consultation Question 48. 
17.85 We provisionally propose to maintain an equivalent of the current requirement 
that, for a collective enfranchisement, at least two-thirds of the flats in the premises 
to be acquired must be let on long leases. 
Do consultees agree? 
 



Response: Our collective enfranchisement’s nearly always involve street properties, with 
often a classic set up of 2 leasehold flats and 1 secure tenanted flat. Secure tenanted units 
can often contain a vulnerable or elderly person who could not afford the right to buy.   
 
Camden’s leaseholders appear to purchase their freehold for a number of reasons:  

• To avoid future major works bills, especially work required by decent homes 
legislation.  

• To develop the building 
• To exert influence of Camden’s management of the secure tenant.   

Once enfranchisements have taken place we have many examples of where we have had to 
threaten tenants with eviction or pay compensation to our new landlords because of 
tenant’s behaviour or denying access.  
 
In addition the new unit service charge levied on Camden can be larger than when the 
building was under Camden management. This can be due to the new freeholders not 
benefiting from the economies of scale Camden was able to enjoy in procuring services, or 
just managing agents trying to get away with what they can.  
 
Tenants themselves are not happy with the new position they find themselves in and can 
feel threatened. A tenant can also no longer easily arrange a repair for the flat or building.   
 
The result is that Camden views leaseback units as disproportionately expensive to manage. 
Therefore, over time, Camden is looking into decanting leaseback units and selling them 
on.  It follows that  that every enfranchisement with a leaseback will at some point in the 
future mean the unit is lost. This was clearly not the original intention of the mandatory 
leaseback protection but it is the reality in practice.   
 
Frankly enfranchisement of buildings containing secure tenants has turned into a form of 
social cleansing. Why are local authorities not an exempt landlord when the building 
contains local authority secure tenants?   
 
 
Consultation Question 54. 
17.91 We provisionally propose that the qualifying criteria for the collective freehold 
acquisition of an estate ought to correspond to those for the collective freehold 
acquisition of a single building. 
Do consultees agree? 
 
Response: See my response to question 48. Estate enfranchisement will only magnify this 
problem for local authorities   
 
See also my response to question 25 regarding defining an estate.  
 
 
Consultation Question 55. 
17.92 We invite the views of consultees as to whether there should be an exception 
to the 
two-or-more flats requirement and the two-thirds condition in the case of buildings 



consisting of two residential units, so as to enable a “collective” freehold acquisition 
by the leaseholder of one unit where the other is retained by the landlord of the 
building. 
 
Response: Camden currently has 470 street properties that meet this criteria. Such a change 
would therefore greatly increase the number of secure tenanted leasebacks we have and 
greatly magnify the problems I have mentioned in my response to question 48.  
 
 
Consultation Question 77. 
17.126 We provisionally propose that Response Notices should: 
(1) state whether the leaseholder’s right to enfranchise is admitted or denied, and 
the basis for any such admission or denial; 
(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and 
set out the landlord’s own proposed terms; 
(3) attach a draft contract, lease or transfer; 
(4) contain an address within England and Wales at which the landlord can be 
served; and 
(5) be accompanied by proof of the landlord’s title. 
Do consultees agree? 
 
Response: Regarding point 3. Two months from initial to counter notice is short for local 
authorities as it is. I would not have recommended reducing this period even if there are no 
other planned changes. However the proposed front loading of draft documents with the 
response notice and the extension of the number of leasebacks (in particular with estate 
enfranchisement) will mean a reduction in the timescale is not workable and an increase in 
the period will instead be needed. 
 
For a local authority to compile draft documents for an estate enfranchisement with 
possibly 50+ leasebacks where each leaseback must protect whatever rights the secure 
tenant, non-participating leaseholder or commercial tenant has, would need at least four 
months probably longer.  
 
Local authorities should not be set up to fail. All it will result in is more work for the 
Tribunals as the leaseholders make determination applications in the absence of a response 
notice.  
 
 
Consultation Question 85. 
17.134 We provisionally propose that: 
(1) a landlord should serve a Response Notice no later than six weeks after the 
date on which the Claim Notice was sent by post or delivered by hand to the 
competent landlord; 
(2) a landlord who has received a Claim Notice should serve any intermediate 
landlords and third parties to the existing lease within 14 days; and 
(3) if a Response Notice has been served, either party should be entitled to apply 
to the Tribunal for a determination of the claim 21 days thereafter. 
Do consultees agree? 
 



Response: See my response to question 77.  
 
 
Consultation Question 109. 
17.170 Do consultees consider it desirable to seek to treat commercial investors 
differently from owner-occupier leaseholders in respect of the premium payable for 
the exercise of enfranchisement rights? 
17.171 If so: 
(1) do consultees consider that it might be possible to distinguish between such 
leaseholders: 
(a) by reference to whether the leaseholder is exercising enfranchisement 
rights for the first time; 
(b) by reference to whether the leaseholder is exercising enfranchisement 
rights in respect of his or her only or main home; or 
(c) by some other means? 
(2) how might the valuation methodology be varied so as to produce different 
premiums for different types of leaseholder? 
 
Response:   By commercial investors you mean leaseholders who sublet. Subletting of leases 
granted under the right to buy is an issue for local authorities. Whilst it is important for local 
authorities to know when a flat is sublet for service charge and management purposes, any 
consent for subletting clauses placed in RTB leases are not enforceable by virtue of the 
legislation governing RTB lease covenants (see Housing Act 1985, Schedule 6. Section 17 
(1)). So a lessee of an Right to Buy lease could safely decide to sublet without consent in 
order to keep down a lease extension premium. Indeed this change may actually encourage 
silent subletting.  
 
 
END 
 
Regards 
 

 
Leasehold Principal 
Leaseholder Services 
London Borough of Camden 
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From: Huw Thomas   
Sent: 09 January 2019 15:15 
To:  
Subject: Chapter 16 - Consultation Paper 238 - Leasehold-home-ownershi-buying-your-freehold-or-
extending-your-lease 
 
 
Dear Johnathan, 
 
Please can you use the text below for my submission. 
 
 
 
 
INTERMEDIATE LANDLORDS (HEAD-LEASES) WHO ARE ABSENT 

- This situation can cause significant issues in relation to the proper management and 
maintenance of the building. This is due to the normal chain of legal relationships and 
obligations being broken. 

- Absenteeism can arise when the financial value of the Intermediate Lease is small. This is 
when the “profit” is small, and when the time slice is small of exclusive ownership following 
sub-lease expiry. 

 
RIGHT TO AQUIRE INTERMEDIATE LEASE 

- There is no right to buy the intermediate lease currently 
- One solution would be using the right to acquire the Freehold which would extinguish the 

intermediate lease. However, in cases where the commercial floor area is 25% or greater, 
this  remedy is not available 

- In cases where there is no right to buy, then purchase of the intermediate lease could be 
exorbitant since there would be no fair control of price. 

 
ISSUE 

- It is inappropriate that a situation can arise where an intermediate lease, with no real 
material value, (and thus little true interest in the building), can hinder the management of 
the building with no remedy. 

 
PROPOSAL 

- Introduce a “Right to buy” for Intermediate Leases for a “fair” defined value. 
 











 

3 
 

                     
FOREWORD 

Introduction 
The complexity and scope of issues surrounding Leasehold in England and Wales indicate 
that “home” living ought not to be so complex. That long-term home occupancy is so 
complex mandates its abolition, in favour of a simpler system. Certainly, all new 
developments should be sub divisible into Commonhold Units (Units) and the practice of 
long-term residential Leases abolished. 

Precedents exist.  New South Wales Australia introduced its own form of Commonhold in 
1961. It has evolved nationally ever since. It is the method by which ownership of 
apartments - commercial or residential (Local planning instruments permitting), is 
transacted within Australia.  Other countries follow similar practice. 

Conversion to or acquisition of Commonhold appears not to be an option for Lease 
enfranchisement. Unless this is addressed for existing and mandatory for new construction 
complexes, it represents a serious omission in the consideration of Leasehold 
enfranchisement by the Law Commission. 

Implementation and Barriers 
On 15th October2018 government launched its consultation into ground rents. In the public 
domain it is reported that: 
Quote 
“We already know that they have made a fundamental move away from the principle of a 
peppercorn ground rent to one of a ‘nominal’ ground rent. This will allow the sector to 
continue promoting all the bad practices which the government has done nothing to stop, 
for example: protection of leaseholder funds; insurance commissions; ridiculously overpriced 
long-term agreements in the social sector. 
LKP makes the following three predictions: 
1) The government will have been utterly bamboozled into backing down on limiting ground 
rents in the retirement sector, which everyone knows is the most vulnerable part of the 
market where government has failed many times before: 
• The Law Commission concluded it would be absolutely fine for people to pay 30% exit fees, 

as long as things were clearly explained. 
• The CMA decided leaseholders would easily be up to the job of taking FirstPort to court on 

the collusive tendering issue, despite the fact that nobody ever managed to do it. 
• The OFT found that exit fees, although likely to be an unfair term, would be better 

addressed by doing a deal with the retirement freehold investors, leaving the 
pensioners to take legal action, which they found too difficult. 

The government seems to think that the most vulnerable purchasers should be given the 
greatest opportunity to make a bad decision. 
2) That the government will continue to offer empty words to the existing leasehold house 
owners burdened with their Help to Buy onerous lease terms. 
3) The government will continue to pretend that the Law Commission has been tasked with 
helping existing leasehold house owners. They will do this despite being fully aware that the 
Law Commission has already made a submission to the MHCLG Select Committee to say that 
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using the existing model of 1% per year of the sale price of valuation up to the current 
statistical life expectancy of the youngest of the leaseholders where there are two 
occupants. In the alternative the extension and/or conversion is capped in line with the 
Retirement Village CHURN Model, i.e. a turnover of say 10 years. By this means Landlords 
can accommodate change without parting with money which they may not have. Owners 
receive something for the Event Fees which they do not obtain now.  
There is no accountability and acquittal of Event Fees which the Law Commission has 
defined as Lease Owners’ funds, NOT those of the Landlord or Developers or Village 
Operator. 
Existing Leaseholders acknowledge that even if legislation is changed the prospect of 
current leaseholders’ Event Fees being assigned to a Corporate Trust could be challenging at 
best. 
All new construction Retirement Villages and Apartment Complexes should substitute 
Commonhold for Leasehold. A Management Act and a Retirement Village Act prescribing an 
overarching standard should be part of the compliance process by Village Management 
Companies irrespective of the Land Title, Lease or tenancy agreement applicable to the 
Resident. 
 
An Appreciation of the Law Commission’s Possible Approach To Leasehold 
Enfranchisement 
The Law Commission will be under intense pressure to ensure their proposed legislative 
changes reflect adequately the balance between investment drivers of capital receipts 
versus income. 
 
It is inferred that the Commission will try to either: 

a) Introduce a single formula for a premium calculation-either a multiplier of Ground 
Rent or percentage of Freehold Value (No mention of Commonhold); or 

b) Adopt an approach which closely resembles the current regime (See Attachment 2 ) 
and prescribe standardised rates to be used in calculations for deferment 
capitalisation. 

 
Conclusion 
It is crucial that the Law Commission is representative of the market NOT the sentiments of 
the Landlord/Operators ( ). Participation will go a long way to ensuring reform of 
leasehold is applied to Retirement Villages along with a dedicated Retirement Village Act. 

 
  

The current process for lease extension and applicable to Commonhold Conversion can be 
made by the seller and continued by the buyer. The extension then becomes a conveyancing 
activity offering more value to the seller and more comfort to the buyer. 
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CURRENT POSITION 
The Individual Right To Extend 
The individual right to a statutory lease extension applies to all qualifying tenants of flats. 
The condition is that the tenant of a flat is held on a long lease (i.e. a lease for an original 
term more than 21 years). Furthermore, the tenant must have owned the lease for at least 
two years before the date of the claim. For the lease extension, there is no limit to the 
number of flats a tenant may own in the building and the tenant may extend any or all of 
them provided that the conditions are met. Beneficiaries of a deceased estate can now 
make a claim provided that the right is exercised within a period of two years from the date 
of and grant of probate. 
What Does A Tenant Get? 
If you qualify, then you will be entitled to acquire a new extended lease in substitution for 
your existing lease. This extended lease will be for a term expiring 90 years after the end of 
the current lease and will reserve a peppercorn rent throughout the term. Broadly, the lease 
will otherwise be on the same terms as the existing lease, but the landlord will have certain 
additional redevelopment rights, exercisable within 12 months before the  expiration of the 
current lease term and within 5 years before the expiration of the extended lease. 
 The Price  
The price to be paid for the new lease will be the aggregate of: 
•  the diminution in value of the landlord’s interest in the flat, consequent on the grant 

of the extended lease; being the capitalised value of the landlord’s ground rent and 
the value of his reversion (being the present near-freehold vacant possession value 
deferred for the unexpired lease term);  

• 50% of the marriage value (i.e. the additional value released by the tenant’s ability
 to merge the extended lease with the existing lease) must be paid to the landlord 
although the marriage value will be deemed to be nil if the existing lease has an unexpired 
term of more than 80 years at the date of the claim;  
• compensation for the loss in value of other property owned by the freeholder, 
including development value, consequent on the grant of the new lease. 
The valuation date is the date of the claim notice. In addition to the price and the tenant’s 
own legal costs and valuation fees, you will also be required to reimburse the freeholder his 
legal costs and valuation fees. 
How to Claim? 
The procedure to be followed is very similar to that for collective enfranchisement (i.e. 
acquire Freehold). It is therefore important to be aware that most of the time limits 
imposed on the procedural stages of the claim are strict and a failure to do something 
within the required time frame can have dire consequences for the defaulter. The qualifying 
tenant can serve a preliminary notice to obtain information. Thereafter, he serves his notice 
of claim (in this case called the tenant’s notice of claim) which amongst other things needs 
to state: 

• a description of the flat – but not necessarily with a plan;  
 

• the premium being offered – it must be a bona fide offer;  
 

• the date by which the landlord must give the counter-notice, being a date not less 
than two months from the date of service of the tenant’s notice. 
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• sufficient particulars to establish that the lease qualifies 
 

• the terms of the new lease 
 
The landlord is likely to respond with a procedural notice requiring payment of a deposit 
(equal to 10% of the premium being offered) and asking the tenant to deduce title. The 
landlord’s valuer is also likely to inspect the flat for the purpose of carrying out a valuation. 
Within the period specified in the tenant’s notice, the landlord must serve his counter-
notice. First and foremost, this must state whether the claim is admitted. If it is not, then 
the tenant must decide if he wishes to dispute the rejection through the courts. However, 
unlike a collective enfranchisement claim where the nominee purchaser makes the 
application to the court in these circumstances, in the case of the statutory lease extension, 
it is the landlord who makes the application if he has refused the claim. 
There are circumstances where the landlord can resist a claim on the grounds of  
redevelopment. If the claim is admitted, then the counter-notice must state, amongst other 
things: 

• which of the proposals contained in the tenant’s notice are acceptable;  
• which of the proposals contained in the tenant’s notice are not acceptable; and  
• what is the landlord’s counter-proposals–particularly the premium.  

Disputes 
If either the terms of the lease or the premium remains in dispute after two months 
following the date of the counter-notice, then either party can apply to the leasehold 
valuation tribunal for the matter in dispute to be determined. This application must be 
made within six months following the date of the counter-notice or the claim is lost. Most 
claims are settled by negotiation. If a leasehold valuation tribunal is required to make a 
determination, then there is a right to appeal that decision to the Lands Tribunal if 
permission is given to do so. 
Completion  
Once the terms of the lease and the premium have been agreed or determined by the 
leasehold valuation tribunal, then the matter reverts to a conveyancing transaction with the 
parties proceeding to completion of the new lease. The tenant can withdraw at any time 
and there are provisions for the tenant’s notice to be considered withdrawn if certain strict 
time limits are not met by the tenant. As in collective enfranchisement, the tenant is on risk 
as to costs as from the date of his notice, so it is essential to be prepared and to be properly 
advised before starting down the road to an extension.  
A tenant’s notice is capable of being assigned but only in conjunction with a 
contemporaneous assignment of the lease. It is common for a seller to serve a notice and 
then sell that notice with the lease to a purchaser, who will take over the claim. There is no 
limit to the number of times that a tenant can exercise this right– so long as he is prepared 
to pay the costs for doing so. 
 
Factors Affecting Selection of The Purpose of Response to The Consultation Paper from 
the Law Commission 
 

1. An omission relates to the special considerations of Retirement Villages. Yet there is 
in Chapter 9 an abundance on Shared Ownership provision as related to Joint 
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Ownership. Retirement Villages merit similar attention. A proposed dedicated 
Retirement Village Act is at Attachment 3. 

2. There appears no discussion as to rights to Leasehold enfranchisement relating to 
Commonhold. (That Commonhold is a separate project is acknowledged, but some 
cross reference to it would have been helpful) To remind, some issues for 
consideration are at Attachment 2 to this response. 

3. Whether for Lease extension, acquisition of Commonhold or Freehold no account 
appears to consider the contribution made by tenants in the form of Event Fees. The 
Law Commission has in its report (recommendation 24) on Event Fees aka Deferred 
Management Charges stated these funds are the property of tenants for tied use for 
maintenance and incremental improvement of the buildings and facilities. Moreover, 
they should be secured in a separate trust account divorced from the 
Landlord/Developer and Management company.  

4. In the discussion on Lease extensions in Chapter 8 any extension should by statute 
require the expunging of any onerous clauses such as removing tenants’ right to 
exercise their rights. See attachment 1 to this response, the opinion of Government 
Leasehold Advisory Service on a typical lease by the  is most relevant 

5. No account appears to have been given that in Retirement Villages (a.k.a  
) the original lease purchased is a 

restricted product, that is for the over 55’s to become a qualifying tenant. It follows 
that when on sale or transfer the lease is also a restricted product and therefore by 
definition sub optimal market value. 

6 In the  case the non-disclosure of a tenant’s contribution to and reconciliation 
of finances exposes some most vulnerable tenants to risks that neither they nor their 
advisors or attorneys can quantify in terms of financial and service risk. 

7 Barclays Bank have taken issue with underleases sold to buyers at Taylor Wimpey’s 
Chobham Manor Development in the Queen Elizabeth Olympic Park Stratford. The 
incident raises questions about the increasingly complicated leasehold structures being 
used by some top house builders which are leaving lenders nervous about the potential 
future value of their security. In May Nationwide introduced rules on governing lending 
on leasehold properties. 

 

Assumptions 

1. Leases issued by Landlords that intentionally or otherwise embody onerous 
or unfair terms and conditions as below will be corrected by statute as part of any 
lease enfranchisement.  
The following opinion of the Leasehold Advisory Service is expanded in full at 
Attachment 1 to this response to consultation paper: 
“The above Acts can apply to tenancy agreements and leases. We do not advise in 
detail on this area, but I think you may have grounds to argue that the charging 
and amount of the annual fixed charge and, possibly, the “Deferred management 
charge" are unfair terms, within the above.  
It may also be argued that the charging of a fixed fee for services instead of the 
usual way of making a service charge, is an attempt to prevent you from exercising 
your rights, as leaseholders, under the Landlord & Tenant Act 1985.” 
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2 Creation of commonhold (including conversion). The Commission will consider 
whether the procedure for creating and registering commonhold could be 
simplified and how it could be made easier for leaseholders to convert. In 
particular, the Commission will review whether, and if so how, it might be 
possible to convert to commonhold without the consent of:  
a. the freeholder; and  

b. all the leaseholders.   

3 Conversion to Commonhold for existing leaseholders will be addressed within the 
Commonhold project. Some preliminary issues for consideration are at 
attachment 2 to this response to the Lease enfranchisement paper. But it is 
assumed Conversion to Commonhold would be an option to Lease 
enfranchisement in addition to an extension of lease and acquisition of Freehold. 

WHAT IS NEEDED FOR LEASEHOLD ENFRANCHISEMENT IN CONTEXT OF LEASEHOLD 
REFORM. 
 Adequacy of The Programme of Work 
Most owners of leasehold dwellings in Retirement complexes will be in flats (apartments) 
rather than houses.  They will be elderly and therefore especially vulnerable and should be 
protected by legislation. 
Support and Government Intervention 
We need: 
a.  A Common Property Retirement Village Regulator who takes the job seriously and 
intervenes early to ensure appropriate amounts of contributions are being paid in to and 
expended on maintenance and incremental improvements programme. It follows that the 
Regulator needs to be buttressed by: 

• Common Property Management Legislation at Attachment 2; and  
• Retirement Village Legislation Attachment 3 
• A one stop Civil and Administrative Tribunal (See Chapter 12) and Attachment 4 

binding Owners’ Corporations, Management Companies and Developers alike. 
Developers should not use service charges or Event fees a.k.a. Deferred Management 
Charges (DMC) to fund Corporate growth at the expense of the leaseholder (Stakeholder). 
Nor should a retirement Village Operator be permitted to apply standards drafted and 
implemented by the Village Operator Shareholder without the need for independent 
determination of an overarching standard, independently validated and verified. The 
Regulator who is using all the existing powers to recover money from fraudsters operating 
Leasehold scams, scheme valuations and automatic management charge escalation with no 
agreed performance indicators; should be bolstered by statute encapsulating these features 
b.  Fearless investigations into the performance of company directors, not just where they 
have been clearly acting against the law, but also where they have failed to do their job by 
being negligent or irresponsible in failing to understand the company’s real financial 
position and their duties of disclosure to stakeholders (Owners of Leasehold). 
c.  Bigger fines and stronger sanctions on audit firms and partners who are failing to 
challenge the accounts in accordance with the expected standards and are not clarifying or 
qualifying the accounts where there are significant issues relating to event fee fund deficits, 
and the valuation of goodwill, work-in-progress and assets; and 
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In short: 
If leaseholders have the Right to Manage, then they have the right to see the books AND 
agree the standards to be achieved.  They should not be left guessing how their service 
charges/fees are being spent. 
 
 
 
PURPOSE   
The purpose of this submission and attachments is to generally support the on-line 
responses from various  to the Law Commission in the matter of Leasehold 
enfranchisement. This response should be regarded as an amplification of those responses 
put to the Law Commission encapsulating reform for the conduct and operation of 
Retirement Villages.  Such reform to embrace the independent Accreditation criteria from 
for example the British Standards institute (BSI) for Retirement Villages and thus provide 
proper visibility to the Accreditation Authority in line with best practices on behalf of all 
stakeholders. 
 

INTENT  

1.1 The intent is not to legislate for legislation’s sake.  Rather, to integrate the common 
aim of Government to exercise its duty of care to an increasing number in society by 
mandating that Retirement Villages are regulated to a standard for construction, 
operation and maintenance. Industry responding to market forces for the product, 
and the product conforming to a standard, accredited by an independent third-party 
accreditation body. 

ALIGNED INTERESTS  
The Residents’ Association otherwise known as the Owners’ Corporation or Body Corporate is 
to ensure the Management Company and Landlord: 

1. Maintain relative value of the leaseholder asset comprising their stake holding in the 
retirement village which will require incremental growth and enhancement using the 
life cycle costing model by a quantity surveyor, but not necessarily limited to it, as the 
minimum guideline.  

2. Make prudent financial provision to satisfy the intent of the planned maintenance 
schedule of any Life Cycle costing report prepared by a quantity surveyor   for the 
Landlord,  

3. Not to change Land or facilities usage without the formal consent of the Owners which 
shall not be unreasonably withheld. 

4. Ensure that Leaseholder management and Event Fees are used to accommodate the 
growth and enhancement elements to maintain relative value. 

5. Ensure the Landlord and Management Company comply with the ARHM Code of 
Practice and remain members or equivalent. 

2) ROLES OF THE ASSOCIATION. (COMPLEMENTARY TO CONSTITUTION) 

a) To uphold owner’s satisfaction with the obligations of the Landlord, Management 
Company and  Care to owners in accordance with their lease(s) 

b) Set and agree annual objectives in cooperation with the Management Company. 
c) To monitor progress of the Management Company towards the third party 
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lease ticks down, or they are put to the expense of seeking a new lease from their landlord. 
An example of establishing Commonhold is at Attachment 6 to the submission 

WHAT IS A RETIREMENT VILLAGE? 

Overview 

It is common ground that a Retirement Village does not enjoy legal standing. Government 
has seen the need for a Regulator to uphold standards within Leaseholds and Managers of 
Apartment complexes. It follows that Retirement Villages must and should be regulated 
because of their population ageing to the point of vulnerability.  

Introduction 
A means by which the deficiency at the Overview above can be overcome is by introduction 
of  a proposed Retirement Villages Act 2021 (the 2021 Act). It should replace Fair Trading 
and Consumer Rights Act insofar as they relate to the Retirement Villages Industry and the 
ARHM Code of Practice 2016. The proposed Act requires more information be provided to 
prospective residents, protects the rights of current residents and contains clear guidance 
for operators. 
A handbook based on the Act should be provided. It should list the information prospective 
residents must receive in disclosure statements and outlines the designated waiting period 
before prospective residents can enter into a contract with the operator. The handbook 
should also contain details of how residents’ rights are protected by the required 
transparency in budget proposals and expenditures. It includes guidance for operators on 
managing the services and facilities of the village. 
Which residential complexes would not fall under this law? 
The proposed 2021 Act would not apply to the following complexes, although these 
complexes may cater exclusively or predominantly to retirees: 
Government funded aged care hostels 
Nursing homes 
Mobile home parks 
Residences subject to a tenancy agreement with a Government Agency 
Boarding Houses 
Housing Assistance Act tenancies. 
The Act would not apply to the following facilities which can also be located within a 
Retirement Village: 
Respite care buildings 
Employee accommodation 
Residential premises, where the operator and resident have a residential tenancy 
agreement if the agreement contains a term to say that the Act does not apply to the 
premises. 
 
Ownership or Tenure in a Retirement Village governed by the Proposed Retirement 
Village Act 

I. Loan-licence agreements 
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II. Residency tenancy agreements 
III. Commonhold Unit title 
IV. Community title scheme 
V. Company title scheme 
VI. Leasehold Purchase and/or Extension.  
VII. Freehold Purchase. 

Because many Retirement Villages are Leasehold and the Law Commission’s considerations 
for Lease Enfranchisement, Right to Manage (RTM) and Commonhold it follows that by 
affording Retirement Villages legal standing they would be encapsulated by the current 
Leasehold Reform Programme. Therefore, whilst this consultation paper addresses Lease 
Enfranchisement, Retirement Villages, whether an Act is introduced or not, are relevant to 
and impacted by the Lease Reform Programmes. Thus they require special consideration 
irrespective of the ownership structure. 

Proposed Governing Body 
To the terms of reference to simplify Lease Enfranchisement as well as Right to Manage 
(RTM) and Commonhold it is proposed that these be brought under one tribunal which 
might be titled Civil and Administrative Tribunal (CAT). Further details are provided at 
Chapter 12. 
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CONSULTATION PAPER 

Chapter 3: Overview of the new regime  
3.41 . 

  

Consultation Question 1.  

3.42 We invite the views of consultees as to whether a reformed enfranchisement 
regime should treat particular issues differently in England and in Wales. 
Consultees are welcome to share their views on this point here, or in response 
to questions which we ask later on particular issues.  

Comment: The case for uniformity of approach is well justified in other 
legislation. It is regrettable that Scotland appears to have acted unilaterally 
against the trend that countries formally independent sovereign states have 
moved towards a Federated uniform approach. The exception being religious or 
politically drawn lines on a map. Within the UK there is no substantive case that 
justifies different laws for the implantation of a basic right, namely Housing and 
as a consequence a Home. 

  

 We therefore propose one uniform right to unlimited lease extensions, available on 
the same terms to all leaseholders.1 We suggest that leaseholders should be entitled, 
as often as they so wish, to obtain a new, extended lease at a nominal ground rent, at 
a premium to be calculated under a revised valuation methodology. By a “nominal” 
ground rent, we have in mind in particular a rent of a peppercorn, as is presently the 
case with lease extensions under the 1993 Act.  
Comment 
Agreed 
4.39 Even a 90-year lease extension may no longer provide leaseholders with 
sufficient security. We are considering whether the length of a lease extension should 
be increased. We have heard suggestions that lease extensions should be for 125 
years, 250 years or even 999 years, with appropriate provision for early termination 
to allow redevelopment. 

 
Comment 
Agreed. See comments below 

Chapter 4: The right to a lease extension  
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Consultation Question 2.  

4.40 We provisionally propose that leaseholders of both houses and flats should be entitled, as 
often as they so wish (and on payment of a premium), to obtain a new, extended lease at a 
nominal ground rent. Do consultees agree?  

4.41 We invite the views of consultees as to:  

(1) the appropriate length of such a lease extension; and   

(2) the points at which the landlord should be entitled to terminate the lease (paying 
appropriate compensation to the leaseholder) for the purposes of redevelopment.  

Comment 
A means of equitably providing for a defined “secure” tenure is to identify through 
specialist advice at the design stage, rehabilitation stage or post construction, 
worst case, the life of type of the building and/or Village. Thus, should a complex 
be designated with a Life of Type (LOT) of say 200 years the maximum lease 
extension is to the limit of the LOT. As a matter of good practice, the LOT should 
be assessed at intervals not exceeding 10 years and where appropriate the LOT 
extended. Planning statutes such as Areas of Outstanding Natural Beauty (AONB), 
Heritage listed buildings including Defence installations and barracks and the like 
will be a relevant factor in such determinations. Where no redevelopment is 
permitted then lease extensions of up to 999 years should be an option available. 
  
(3)  

  

Choice to extend, to eliminate ground rent, or both  
  

Consultation Question 3.  

4.46 We invite the views of consultees as to whether the right to a lease extension should in all 
cases be a right to an extended term at a nominal ground rent, or whether leaseholders 
should also have the choice:  

(1) only to extend the lease (without changing the ground rent); or   

(2) only to extinguish the ground rent (without extending the lease).  
Comment 
The quest for simplicity is applauded. Am not convinced either/or represents equitable 
alternatives. Clearly extending the lease goes some way to restore equity. Yet with 
Ground rents in continuation? Open to abuse unless measures are put in place to cap 
the ground rent as at the lease extension date. No claw backs or review dates. That 
said ground rents have no place in real property or equity and therefore the correct 
solution is an extension of lease WITHOUT Ground Rents.  
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Extent of premises and rights over other land   

Consultation Question 4.  

4.52 We provisionally propose that:  

(1) a leaseholder claiming a lease extension should be entitled to a lease extension of the 
whole of the premises let under his or her existing lease, whether or not the entirety of 
the premises falls within the curtilage of the building;  

(2) landlords should be able to propose that other land be included within a lease 
extension, and that there should be no time limit within which that proposal can be 
made; and  

(3) there should be no power for landlords to argue that parts of the premises let under a 
leaseholder’s existing lease should be excluded from a lease extension.  

Do consultees agree?  
Comment 
Agreed 

  

Other terms of lease extensions  
 

Consultation Question 5.  

4.54 We provisionally propose that a lease extension should automatically:  

(1) be subject to any mortgage that is secured over the existing lease, and  

(2) bind the landlord’s mortgagee.  

Do consultees agree?  
Comment 
Agreed 

 4.57 In most cases where leaseholders are seeking a lease extension of their existing   
premises, it is possible to use the terms of the existing lease as a starting point for the 
terms of the lease extension.   
Comment 
Agreed 
4.58 A number of questions then follow from this starting point. Should the lease 
extension simply adopt the terms contained in the existing lease, or should it be 
possible to make changes to those terms? And if so, should this power be limited to 
cases in which the existing terms have or might prove to have been unworkable or 
unreasonable. 
Comment 
Leases that are unreasonable or specifically deny a leaseholder from exercising 
rights must be changed. Perpetrating two wrongs do not make a right. The case for 
a standard lease is compelling and practised in other countries. An area is left for 
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specific Terms and Conditions applicable to the lease where individual conditions by 
both parties can be addressed. Introducing a special Terms and Conditions clause 
provides an additional “marker“ for the buyer’s lawyers to focus. The existing leases 
are far too complex, and the buyer is in the hands of the capability, capacity and 
expertise of their legal advisor. The evidence is that legal advice in Retirement 
Village leases has been found wanting. 
Resorting to the Court is a retrograde step insofar as expectations with regard to 
Leasehold Reform go. The proposed Civil and Administrative Tribunal should be the 
final arbitrator of Lease Conditions. Obviously if Commercial issues prevail resorting 
to the Court would be a natural and incremental progression. 

Other terms of lease extensions: our provisional proposals   

4.76 As such, we provisionally propose the adoption of a list of prescribed terms that 
either party can propose be adopted (whether in substitution for, or in addition 
to, existing clauses). We believe that the terms appearing on that list should be 
non-contentious, and reflect, among other things, the best practices expected 
by mortgage lenders and others. As such, we anticipate that it would not be 
appropriate to allow the other party to oppose the inclusion of such a term.2 
We believe that one benefit of this proposal would be that landlords would not 
be able to use a lease extension claim as an opportunity to try to introduce 
terms that leaseholders would consider onerous. This would, of itself, be a 
significant benefit to leaseholders.  

Comment 
Agreed and consistent with comments at 4.58 above. 

Figure 3: Examples of prescribed terms  

We have identified the following terms which we believe might be included within a prescribed list 
that could be adopted by the parties to a lease extension.  

1. A covenant by the landlord to enforce the covenants within the leases to adjoining flats upon the 
leaseholder providing him or her with an indemnity in respect of his or her costs of doing so.  

2.  A covenant by the landlord to enforce the repairing obligations imposed on a third-party 
management company by the lease.  

3.  A covenant by the landlord to carry out the management company’s repairing obligation if it 
fails to do so.  

4.  

  

A covenant in respect of insurance that complies with the requirements of the Council of 
Mortgage Lenders.  

4.86 We also provisionally propose that where such clauses are to be adopted, there 
should be a further power to make such other changes to the existing terms as 
are necessary as a result of the adoption of that new term. This should allow for 
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the removal of any inconsistencies between the proposed term and any existing 
terms.  

4.87 Finally, we provisionally propose that the lease extension should not take the 
form of a full lease drafted to reflect any changes from the existing lease. The 
costs to both parties of producing a full lease are likely to be out of all 
proportion to any benefit that might be gained in doing so. Instead, we propose 
that the document should take the form of a standard template lease that:  

(1) is for an extended term at a peppercorn rent;  

(2) incorporates the terms of the existing lease by reference; and  

(3) sets out any variations to those existing terms within a schedule.3   

We believe that this approach should avoid disputes between the parties as to the 
form of any lease extension. It would also assist the parties to understand any 
differences between the terms of the lease extension and the existing lease and aid 
any checks that are made by HM Land Registry and any other interested parties4 prior 
to or following registration. 
Comment 
Agreed  

  

Consultation Question 6.  

4.91 We provisionally propose that (except in the case of Aggio-style leases and cases where the 
common parts of a building are owned and managed by a third party) the terms of a lease 
extension (other than the length of the term and the ground rent) should be identical to the 
terms of the existing lease, save where either party has elected to include terms drawn from 
a prescribed list of non-contentious modernisations. Do consultees agree?  

Comment 
Not agreed in cases where the existing lease has been plagiarised from a “Commercial 

Lease template - not to be used for Residential Purposes”, and or with the intent of 
denying a Tenant the ability to exercise their rights as a tenant. 

4.92 We invite the views of consultees as to the terms that should be included within such a 
prescribed list. 

Comment   

The lease should reference as applicable Law not only the Landlord and Tenant Act(s) but 
also the Proposed Common Property Management Act and in the cases of Retirement 
Villages the Proposed Retirement Village Act. Where these Acts are in conflict with the 
current Lease under the Landlord and Tenant Act then the applicable Laws under the 
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two proposed Acts shall prevail. Compliance with those Acts shall be incorporated by 
reference in any lease extension. Moreover, in the case of Retirement Villages there 
shall be a requirement in the lease to embody the obligation of the Landlord and 
Management Company to be accredited to an overarching standard by an independent 
accreditation society audited, verified and validated by an independent accreditation 
agency such as BSI.  

4.93 Do consultees consider that it would be appropriate to adopt a standard or model lease for 
Aggio-style leases? Alternatively, would it be appropriate to use a standard or model lease 
as a starting point in such cases?  

Comment 
A model Lease with provision for special terms and conditions is favoured. 

 
 

Consultation Question 7.  

4.98 Do consultees consider that the ability of parties to enter into a lease extension outside the 
1967 and 1993 Acts creates significant problems in practice?   

Comment 

Practice should reflect the Law. Otherwise why have a law? The is sufficient evidence that 
leases purported to have executed within the Law have nevertheless provided the 
opportunity for exploitation of Leaseholders outside the protection of statutes.  

 

 

 

 

4.99 What steps, if any, do consultees consider could be taken to control or limit the use or impact 
of parties entering into a lease extension outside of a new statutory enfranchisement 
regime? 

Comment  
Any voluntary lease extensions might be permitted but only on terms that fell 
within the statutory scheme. Variations might be by consent. But in all cases 
Leases shall be registered. 

 
 

CONTRACTING OUT  
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Consultation Question 8.  

4.101 We invite consultees to tell us about their experiences in practice of the statutory provisions 
under the 1967 and 1993 Acts which enable a landlord and leaseholder, with court approval, 
to enter into a lease extension under which the leaseholder is precluded from exercising 
further enfranchisement rights in the future.  

Comment 
Insufficient Knowledge 
4.102 Do consultees consider that similar provision should be made under any new enfranchisement 

regime?  
Comment 
Not for residential Lease 
  

THE IMPACT OF REFORM  

Consultation Question 9.  

4.103 To what extent would our proposed uniform right to a lease extension at a nominal ground 
rent, for both houses and flats, increase the likelihood of leaseholders seeking lease 
extensions under (future) enfranchisement legislation?  

Comment: 
The likelihood is high now that the shortcomings of Leasehold has received a general airing. 

But it would take second place to conversion to Freehold or Commonhold where 
abolition  of Ground Rents are abolished by statute. 

  

Consultation Question 10.  

4.104 We welcome evidence as to whether, and if so, how, an increase in the length of a statutory 
lease extension would affect:  

(1) the leasehold market; and  

(2) the mortgageability of leases.  
Comment 
Nockholds Lawyers advise that whilst the unexpired portion of the Lease exceeds 90 years 
then the value of the lease might under existing law increase the value of the lease by the 
amount paid for the extension. Importantly the extension of the lease adds to the security of 
the Lease. 
The response above goes to the nub of a response to both questions. Discussion with 
Financial Institutions distinguish between First Class security and second class. A Lease in 
excess of 100 years is regarded as First-class security against long term lending or bond. 
Similarly, Commonhold and Freehold - though Freehold tends to be more favourably 
regarded. 
The take up rate of purchasing Council Houses by tenants would provide empirical evidence 
of a Leaseholder’s attitudes. There is no evidence to suggest that owning a home free of any 
encumbrances financial or security is any less desirable. 
Passive Resistance. 
It is not only Lease Owners who may have an attitude to Leasehold reform. In a dialogue with 
a partner in a prominent firm of Lawyers in Canterbury in response to Commonholds he 
stated: 
“In the last ten years you are only the second person who enquired re Commonhold. Why 
would we encourage it? We are not familiar with it and earn much more money on leasehold 
and recurrent revenue. Neither the market nor Owners nor lending institutions understand it 
so we stick with what we know.” 
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In marketing terms if one lawyer articulates that view 14 others agree with it. Across England 
and Wales that must represent some inertia. 

  

Consultation Question 11.  

4.105 We have asked whether leaseholders should have the option of:  

(1) extending their leases without changing the ground rent; or  

(2) extinguishing their ground rent without extending the term of the lease.  

We welcome evidence as to the likely uptake of these options by leaseholders.  
Comment 
The abolition of Ground Rent has already been announced by Government. Thus 
Leaseholders and the Community are expecting it and therefore would not expect abolition 
of Ground Rents to be a tradable option. It follows that Leaseholders are anticipating as a 
minimum reform encapsulating Lease extension without Ground Rents, as would/should be 
the case for conversion to Commonhold or Acquiring Freehold. 
  

Consultation Question 12.  

4.106 To what extent does the current ability of parties negotiating a lease extension to include such 
terms as they may agree in the lease extension:  

(1) increase the duration and cost of the enfranchisement process;  

Comment 

Significantly. A leaseholder in one Village on advice wrote to the Landlord to seek 
further information on Lease extension. That was in September 2017. In April 2018 I 
received a response that the Landlord was in discussion with their Lawyers to explore 
the possibilities. 

In August 2018 the Leaseholder emailed a hastener. To which he was assured that his 
request was not forgotten, and they were initiating the valuation process through 
Savilles. To date no valuer has called much less visited. 

(2) increase the potential for disputes; and  

(3) lead to the imposition of onerous or undesirable terms upon leaseholders under the 
lease extension, resulting in additional future costs to leaseholders?  

      Comment 

  Applicable to (2) and (3) above. Both as is already evident in the timeframe initiating the first 
request for information as advised by LEASE. 

4.107 To what extent would restricting parties’ ability to introduce new terms into a lease extension 
to terms which are drawn from a prescribed list:  
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(1) reduce the time and cost involved in acquiring a lease extension;  

(2) Comment 

(3) Yes but whether such a move is equitable consistent with Natural Justice 
remains a moot point 

(4) reduce the potential for disputes; and  

(5) Comment 

(6) No 

(7) reduce future costs to leaseholders arising from the terms of the lease extension?  

(8) Comment. 

(9) Not necessarily. Indeed, it could have the counter-effect if such a Lease 
extension precluded some rights of the tenant such as conversion to 
Commonhold or acquiring Freehold 

4.108 Would this reform lead to a higher proportion of leaseholders seeking to exercise their right to 
a lease extension?  

Comment 
Intuitively Leaseholders are likely to revisit the leasehold issue with their Lawyers and 

advisors because of the headline publicity exposing exploitation of tenants by less 
than principled Landlords. 
 

 

 

 

 

 

 

 

 

 

 
Chapter 5: The right of individual freehold acquisition  
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Consultation Question 13.  

5.30 We provisionally propose that, where an individual freehold acquisition claim is made:  

(1) the leaseholder should be entitled to a transfer of:  

(a) the whole of the building in which his or her residential unit is situated, even if 
parts of that building are not included within his or her existing lease; and   

(b) the whole of his or her premises let under the existing lease, whether or not the 
entirety of those premises falls within the curtilage of the building; and  

(2) there should be no statutory deadline or time limit for landlords to propose that other 
land originally let to the leaseholder, but now assigned to another, should also be 
included in the transfer, or that parts of the premises that are above or below other 
premises in which he has an interest should be excluded from the transfer.  

Do consultees agree?  
Comment 
Agreed 
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Other terms of acquisition  

Consultation Question 14.  

5.34 We provisionally propose that, where an individual freehold acquisition claim is made:  

(1) any mortgage secured against the freehold title should automatically be discharged 
upon execution of the transfer; but  

(2) the leaseholder should be under a duty to pay:  

(a) the whole of the price; or  

(b) (if less) the sum outstanding under the mortgage; to the 

mortgagee or, alternatively, into court; and  

(3) any sums due from the leaseholder to the landlord should be reduced by any sums paid 
under (2) above.  

Do consultees agree?  

Comment 

No. In the case of Retirement Villages where Event Fees (a.k.a DMC) these should be 
deducted from the Price paid by the Leaseholder. 

5.35 We also provisionally propose that where an individual freehold acquisition claim is made – 
save in the case of estate rent charges imposed to secure positive covenants – a landlord 
should be under a duty to use his or her best endeavours to redeem any rent charge.   

Do consultees agree?  
Comment 
No. Best endeavours do not generally work in this situation or many others. The 
vendor merely states he has used his best endeavours. There is no recourse available 
to the Leaseholder. 

  

5.36 Acquiring the whole of the landlord’s freehold interest  
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Consultation Question 15.  

5.48 We invite the views of consultees as to whether a leaseholder making an individual freehold 
acquisition claim should acquire the freehold subject to the rights and obligations on which 
the freehold is currently held, or on terms reflecting the rights and obligations contained in 
the existing lease.  

5.49 We provisionally propose that, on an individual freehold acquisition claim, additional terms may 
only be added to the transfer where the leaseholder elects to include a term drawn from a 
prescribed list of terms.  
Do consultees agree?  

5.50 We invite the views of consultees as to the types of additional terms that should be included 
within such a prescribed list.  

Comment 
The Landlord may and has detailed some land for redevelopment. For example a Walled 

Garden. Under the terms of the existing Lease the Landlord and Management 
Company are required to keep the estate land well husbanded and in good repair. In 
some cases such an area was for additional amenities, in others for construction of 
additional apartments. 

Before the freehold acquisition is approved the Landlord and/or Management Company must 
make good any defects in Common Property within the existing lease, including full 
satisfaction of the terms of the original lease. 

  
Acquiring less than the landlord’s whole interest  

5.51 Any transfer of only part of the landlord’s freehold interest would – in addition 
to transferring that freehold on terms relating to that part5 – need to define the 
legal relationship between that part and the landlord’s retained land.  

Where the lease already sets out terms governing the relationship with the landlord’s 
retained land  

(1)   

Consultation Question 16.  

5.56 We invite the views of consultees as to whether, where a leaseholder’s existing lease contains 
rights and obligations in respect of land that is to be retained by the landlord, the leaseholder 
should (where there is no current estate management scheme in place) acquire the freehold 
subject to terms in respect of the retained land that:  

(1) reflect the rights and obligations set out in the leaseholder’s existing lease; or  

(2) appear within a prescribed list of appropriate covenants.  

Comment 

Agreed consistent with para 5.50 above 

5.57 We invite the view of consultees as to the types of terms that should be included within such a 
prescribed list.  

Comment 
                                                      
.  
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Security for staged developments and unfinished work    
 (1) This section applies to—   
(a) a staged development; or   
(b) any works (including, for example, landscaping, roadworks and work on driveways) 

required to give effect to a development provided for in an approved acquisition of 
Freehold that (in the planning and land authority’s opinion) will not be complete when 
the plan is endorsed. 

 Note An example is not exhaustive and may extend, but does not limit, the meaning of the 
provision in which it appears. 

The planning and land authority may, by written notice to the Landlord or Management 
Company, require the Landlord to give a bond to the Tribunal providing security for:  

            (a) if it is a staged development—the completion of the development in accordance 
with the development statement; or 

            (b) in any other case—the completion of the works, as provided for in the unit title 
application, within the time stated in the notice.  

 (3) The required security must not exceed 
—       (a) for a staged development—10% of the total cost of the work required to be carried 

out to complete the staged development; or  
          (b) in any other case—the amount required to complete the incomplete works under the 

notice.  
 (4) If a bond is forfeited, the Leaseholders, or where there is an Owners’ Corporation 

acquiring the freehold or conversion to Commonhold, are entitled to all of the security 
or to a lesser amount decided by the Tribunal. Costs for the process would be the 
liability of the Landlord. 

The planning and land authority may refuse to amend the development statement if, in the 
authority’s opinion based on reasonable grounds, the amendment would result in the 
development having a significantly adverse effect on anyone’s amenity while it is 
taking place.  

Examples of people whose amenity may be affected  
1 owners or occupiers of apartments (units)  
2 2 owners or occupiers of nearby premises 
3 3 members of the public who regularly use the surrounding area  

Note An example is part of the Act, is not exhaustive and may extend, but does not limit, the 
meaning of the provision in which it appears. If the amendment of the development statement 
requires the change of boundaries, the planning and land authority may amend the schedule 
of unit entitlement to reflect the change of boundaries, if satisfied on reasonable grounds 
that the amendment is necessary to reflect accurately a potential change in the relative 
improved values of the units.    
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Consultation Question 17.  

5.62 We provisionally propose that any obligation owed to a landlord of an estate by a leaseholder 
who has acquired the freehold of their premises should be enforceable whether or not the 
landlord has retained land that benefits from that obligation.   
Do consultees agree?  

Comment 

No. The obligation requires definition. It would be inequitable for example for a 
Landlord to claim a tenant owes Event Fees or DMC when they are not the property of 
the Landlord. Thus, any sums owing should be paid to the Owners’ Corporation. 

5.63 We invite the views of consultees as to whether unpaid sums due from a leaseholder who has 
acquired the freehold of their premises to a landlord of an estate should be capable of being 
charged against the freehold and enforced by the landlord as if he or she were a mortgagee 
of the property.  

            Comment 
            In general “claw back” provisions are opposed when exercised by the Landlord. 

Rather, clearly defined conditions and charges such as an epitome of transaction as 
mutually agreed. 

 

Where the lease does not set out terms governing the relationship with the landlord’s 
retained land  

 

Consultation Question 18.  

5.66 We provisionally propose that where a leaseholder’s existing lease does not contain rights and 
obligations in respect of land that is to be retained by the landlord, the leaseholder should 
(where there is no current estate management scheme in place) acquire the freehold subject 
to terms in respect of the retained land that appear within a prescribed list of appropriate 
covenants.  
Do consultees agree?  

Comment 

Agreed 

5.64 We invite the views of consultees as to the types of terms that should be included 
within any prescribed list.  
Comment 
 

           Subdivision, unit leases and common property lease  
  
1 Subdivision of parcel made by registration of acquisition of freehold, the parcel is 
subdivided as specified in the diagrams in the estate units plan.  
  
2 Leases of apartments (units) and common property    
(1) On the registration of the freehold the lease of the parcel ends.   
(2) On the registration of the freehold, the former lessee of the parcel becomes the holder of 
an estate in leasehold in each unit for the term fixed under subsection (4), subject to the 
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provisions in the units plan for each unit, as if a separate lease of that unit for that term and 
subject to those provisions had been granted to the former lessee by the Landlord, 
 (3) On the registration of the freehold (or Commonhold) units plan, the owners’ corporation 
becomes the holder of an estate of leasehold in the common property for the term fixed 
under subsection (4), subject to the provisions set out in the estate plan for the common 
property, as if a lease of the common property for that term and subject to those provisions 
had been granted to the corporation by the Landlord. 
 Note On the registration of a units plan, an owners’ corporation for the units plan is 
established. The term of the leases of the units and of the common property begins on the 
registration of the units plan and ends on the date (stated in the units plan) when, apart from 
the operation of this section, the term of the lease of the parcel would have ended.  
 
 (4) The estate of which a person or the owners corporation becomes the holder under this 
section—  
 (a) is subject to any mortgage mentioned in the Land Titles Act; and   
(b) is subject to, and has annexed to it, any easement mentioned in that section; and  
 (c) is subject to, and has annexed to it, the easements given by this Act,  
 (6) In this section: former lessee means the person who was the lessee of the parcel 
immediately before registration of freehold acquisition (or conversion to Commonhold). 
  

TRANSFERS OUTSIDE THE STATUTORY SCHEME  

 

Consultation Question 19.  

5.70 Do consultees believe that the ability of parties to enter into a transfer of the freehold of a 
house outside the 1967 Act creates significant problems in practice?   

5.71 What steps, if any, do consultees believe could be taken to control or limit the use or impact of 
parties entering into a freehold transfer to an individual leaseholder outside of a new statutory 
enfranchisement regime?  

           Comment 
           The issue arising from acting outside the statutory provisions is one of avoiding 

exploitation by the Landlord to conditionally agree with very onerous conditions. It 
would be more prudent to serve the proper notice. 

If non-statutory provisions for transfer of a Lease to freehold are followed then: 
• The buyer must sign a declaration that they have consulted a lawyer 
• The lawyer provided objective and impartial advice. 
• The buyer elected to proceed voluntarily 

The Lawyer and Buyer should execute the declaration, and have it witnessed. 
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THE IMPACT OF REFORM  

Consultation Question 20.  

5.72 To what extent does the current ability of parties negotiating the terms of a claim to acquire the 
freehold of a house to agree the terms of the freehold transfer without restriction:  

(1) increase the duration and cost of the enfranchisement process;  

(2) increase the potential for disputes; and  

(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in 
additional future costs to former leaseholders?  

5.73 To what extent would limitations on the ability of parties to include new rights and obligations in 
a freehold transfer to an individual leaseholder:  

(1) reduce the time and cost involved in acquiring the freehold individually;  

(2) reduce the potential for disputes; and  

(3) reduce future costs to former leaseholders arising from the terms of the freehold 
transfer?  

5.74 Would this reform result in a higher proportion of leaseholders seeking to exercise their right of 
individual freehold acquisition? 

            Comment 
            Insufficient Knowledge to comment. Intuitively one might assume it would be 

consistent with those apartment holders seeking  to purchase freehold.  

 

Chapter 6: The right of collective freehold acquisition  
 

INTRODUCTION  

6.1 The existing “right to collective enfranchisement” is a creation of the 1993 Act. In 
simple terms, it is designed to enable leaseholders in blocks of flats to join together to 
acquire the freehold of their building and, possibly, associated parts of their wider 
surroundings. The aim is two-fold: to enable leaseholders to own their own homes 
(albeit jointly with others), and to give them control of the management of their 
buildings.  

 
6.34 Leaseholders will also be conscious that the story does not end at the point of 
acquisition of the freehold. Ongoing involvement in management of the building is 
thereafter required, which may not appeal to all. We have been told that in some 
sectors in particular – such as the retirement housing sector – some leaseholders 
have purchased their leases partly in order to reduce their property-management 
responsibilities. A high proportion of ordinary leaseholders in blocks of flats will be 
workers living in urban areas with many existing demands on their time. Quite simply, 
collective enfranchisement will only take place where there is a sufficiently motivated 
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group of participating leaseholders, which will not be the case in many blocks. 
Conversely, however, it has been suggested that the current regime for collective 
enfranchisement operates to dissuade leaseholders from exercising the right. The 
right might be most likely to be exercised when there is already discontent with the 
management of the block, meaning that the leaseholders inherit an already difficult 
situation.  
Comment 
The assertions in 6.34 above exaggerate the position. People inherently are leading 
busy lives and need time. Experience in USA and Australia indicate that the 
Management role be performed by Accredited Contractors, such as  
Management. The fundamental difference is that the Management Company is 
responsible to the LEASEHOLDERS not to the Landlord. Typically, a properly run 
Owners’ Association with a competent Management Company should need only 
four meetings a year of the Executive Committee plus an AGM. Hardly demanding, 
no more than taking responsibility for one’s interests and safeguarding them. 
Complex management is nothing more than a service industry which performs to a 
Scope of Work standards, measurement indicators and is the subject of a 
Management Agreement.  

OUR PROPOSED NEW REGIME  

6.60 The right to collective enfranchisement is an important and useful right. We 
provisionally propose to retain it within our new scheme of enfranchisement rights, 
recast as the right of “collective freehold acquisition”. In this section, we set out our 
proposals for various ways in which the existing right can be improved upon, so as to 
make it more effective for leaseholders and more workable for all parties involved.  

A company nominee purchaser  
General requirement for a company nominee purchaser  

6.61 We have set out above the problems which can arise when a freehold interest 
acquired by collective enfranchisement is held in the names of individuals. Setting up 
a company to act as the nominee purchaser goes some way to ameliorating these 
issues. 
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Consultation Question 21.  

6.67 We provisionally propose:  

(1) a general requirement that a collective freehold acquisition claim must be carried out 
by a nominee purchaser which is a company; and  

(2) an exception to the above requirement where:  

(a) the premises to be acquired contain four residential units or fewer;  

(b) all residential units are held on long leases;  

(c) the leaseholders of all residential units are participating in the claim; and  

(d) all those leaseholders agree.  

Do consultees agree?  

Comment 
Agreed 
6.65 Do consultees consider that some of the requirements of company law are 

inappropriate or onerous for a nominee purchaser company and should be relaxed? 
If so, please tell us which.  
Comment 
There is no justification for variation to Corporations Law applicable to 
Owners’ Nominee Companies and Contracted Management Companies. The 
sums of money are considerable. Owners’ funds and assets are at risk 
especially in Retirement Villages and their accumulated event fees (DMC). 

  

6.78 We consider that the ease of administration of the nominee purchaser company 
is of substantial importance if the right of collective freehold acquisition is to operate 
effectively. For that reason, we propose that the nominee purchaser company should 
be a company limited by guarantee.  
 

Consultation Question 22.  

6.79 We provisionally propose that the nominee purchaser company used for a collective freehold 
acquisition claim must be a company limited by guarantee.   
Do consultees agree?  
Comment 
Agreed 
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Consultation Question 23.  

6.86 We provisionally propose that the articles of association of any nominee purchaser company 
exercising the right of collective freehold acquisition must contain certain prescribed articles. 
We also propose that those prescribed articles may only be departed from where:  

(1) all the residential units within the premises are held on long leases; and   

(2) the leaseholders of all residential units are members of the nominee purchaser 
company.  

Do consultees agree?  

Comment 
Agreed. A formal shareholders’ agreement might be a means of covering shareholding 
transactions as distinct from acquisition. The shareholdings being allocated by Units 
(Apartments). An example of a shareholder agreement is at Attachment 5. 
 

6.87 We invite the views of consultees as to:  

(1) the matters in respect of which it would be desirable for articles to be prescribed; and  

Comment 

The Owners’ Corporation or Body Corporate is to ensure the Management Company if 
appointed: 

1. Maintains relative value of the freehold asset comprising their stake holding in the 
retirement village which will require incremental growth and enhancement using 
the life cycle costing model by a quantity surveyor, but not necessarily limited to it, 
as the minimum guideline.  

2. Makes prudent financial provision to satisfy the intent of the Planned maintenance 
schedule ,  

3. Does not change Land or facilities usage without the formal consent of the Owners 
which shall not be unreasonably withheld. 

4. Ensures that Management and Event Fees in the case of Retirement Villages and 
sinking fund or equivalent in apartments are used to accommodate the growth 
and enhancement elements to maintain relative value. 

5. Ensures the Management Company complies with the Proposed Retirement 
Village Act and ARHM Code of Practice and remain members of the industry body 
or equivalent. 

 

(2) any matters in respect of which it would be desirable to require provision in the articles 
of association, albeit with some freedom as to that provision.  

Comment 
ROLES OF THE OWNERS’ CORPORATION. (COMPLEMENTARY TO ARTICLES) 

h) To uphold owners’ satisfaction with the obligations of the Landlord, 
Management Company and Care obligations to owners in accordance 
with their lease(s) 

i) Set and agree annual objectives in cooperation with the Management Company 
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4. To clean the exterior surfaces of all the windows in the Building and the interior 
surfaces of the windows in the Building where they form part of the Building 
Managed Areas every two months. 

5. At all times to provide and monitor an emergency call system installed in the 
Property and to provide assistance in cases of emergency in response to calls on 
that system.  

6. Keeping the Building Managed Areas clean and reasonably lit. 

7. Providing operating maintaining and renewing the Building Managed Items. 

8. Keeping the Building insured with such company and through such agency as the 
Management Company decides in the joint names of the Landlord and the 
Management Company for the full reinstatement costs (including demolition 
shoring-up and site clearance and professional fees but with such excess provision 
as the Management Company considers is in the general interest of the tenants 
of the Dwellings) against the Insured Risks. 

9. If the Building is damaged or destroyed by any of the Insured Risks applying the 
money received under the insurance policy (other than money received for loss 
of rent and property owner's public and third-party liability) towards 
reinstatement. 

10. Employing such staff managing agents and professional advisers as the 
Management Company considers necessary in connection with the provision of 
the services referred to in this part of this Schedule. 

11. Paying all taxes charges and outgoings payable in respect of the Building or on the   
Expenses which are not the responsibility of the tenants of the Dwellings or a 
third party. 

12. Taking or defending any proceedings relating to the Building Services the 
Expenses and the obligations of the tenants of the Dwellings or in relation to the 
Building. 

13. Borrowing money to enable it to provide any of the services referred to in this 
part of this Schedule. 

Part 2 The Estate Services 

14. Keeping the Estate Managed Items in good repair and condition and renewing 
them when necessary. 

15. Whenever reasonably necessary painting decorating or otherwise treating the 
parts of the Estate Managed Items which are usually painted decorated or 
treated. 
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16. Keeping the Estate Managed Items maintained clean and reasonably lit (where 
applicable). 

17. Maintaining the Estate Managed Land. 

18. Keeping the Estate Managed Items and the Estate Managed Land insured against 
property owner's public and third party liability material damage and such other 
risks with such company and through such agency as the Management Company 
decides and in such amounts as the Management Company considers necessary 
in the interests of the tenants of the Dwellings. 

19. Employing such staff managing agents and professional advisers as the 
Management Company considers necessary in connection with the provision of 
the services referred to in this Schedule. 

20. Paying all taxes charges and outgoings payable in respect of the Estate Managed 
Items and the Estate Managed Land or on the Expenses which are not the 
responsibility of the owners of the Dwellings or a third party. 

21. Taking or defending any proceedings relating to the Estate Services the Expenses 
and the obligations of the tenants of the Dwellings to the Management Company. 

22. Borrowing money in connection with the provision of the services under this 
Schedule. 

3) CARE SERVICES 
 Maintain Care Service Facilities conforming with national Care Quality Commission 
(CQC) standards appropriate to the level of Care claimed to be provided.  

 
  

 
Restrictions on future dealings with the freehold title  
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Consultation Question 24.  

6.91 We provisionally propose that a nominee purchaser company, having carried out a collective 
freehold acquisition, be restricted from disposing of the premises acquired, save where:  

(1) all the residential units within the premises are held on long leases;  

(2) the leaseholders of all residential units are members of the nominee purchaser 
company; and  

(3) all members of the company agree with the proposed disposition;  

OR  

(4) the Tribunal makes an order permitting the proposed disposition.   

Do consultees agree?  

Comment 
This should be incorporated into a Shareholder Purchase Agreement along the lines of 
Attachment 5 
 

6.92 We invite the views of consultees as to the grounds on which the Tribunal should be 
empowered to permit a disposition of the premises acquired collectively by a nominee 
purchaser company.  

Comment 
Insolvency of the Owners Corporation. 
  

Collective freehold acquisition of estates  
 

Consultation Question 25.  

6.96 We provisionally propose that the right of collective freehold acquisition should extend to the 
acquisition of the freehold of an entire estate consisting of multiple buildings.   
Do consultees agree?  

Comment 
Agree 

6.97 We invite the views of consultees as to how such a right might operate. Do consultees 
consider that there are any problems with the approach we have suggested at paragraph 
6.95, or any other issues for which we would need to provide?   

           Comment 
           There are no problems of substance. The equivalent of Commonhold is used in other 

Countries for the management of small hobby farms a.k.a “Farmlets” 
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Consultation Question 26.  

6.103 We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should acquire:  

(1) the freehold to the building or buildings in which the flats are situated, including any 
common parts; and  

(2) any other land let with the flats within the building.  

Do consultees agree?  

Comment 
Agreed 

6.104 We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should be entitled to acquire the freehold of other land over which the 
leaseholders exercise rights in common, provided that the right is shared only with other 
occupiers within the building(s) being acquired.   
Do consultees agree?  
Comment 
Agreed 
 
  

Consultation Question 28.  

6.117 We provisionally propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord’s freehold interest, any rights and 
obligations that are not ordinarily discharged upon payment of the purchase price should be 
continued automatically.   
Do consultees agree? What do consultees consider would be the best statutory means by 
which this could be achieved?  
Comment 
Shareholder Agreement 

6.118 We provisionally propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord’s freehold interest, the parties should 
only be able to adopt additional covenants if those covenants are drawn from a list of 
prescribed covenants.   

Do consultees agree? Which covenants do consultees consider should be included within 
such a prescribed list?  
Comment 
Agreed. 
The specifics are more difficult to quantify because of a number of factors: 

I. Planning Ordnance which could help define an estate Acreage, Existing Use Rights 
and the like. 

II. AONB 
III. Brown Sites to mention a few. 
IV. Transport corridors. 

Nevertheless, there ought to be consistency of approach. 
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6.123 As set out in Chapter 5, there remain practical legal difficulties in creating 
positive obligations that bind successors in title to freehold land.6 But we believe it 
would be possible to create a statutory positive obligation to do so that would arise 
upon the transfer of a freehold pursuant to enfranchisement rights.  
 

Consultation Question 29.  

6.124 We invite the views of consultees as to whether, on a collective freehold acquisition claim 
where the leaseholders’ existing leases contain rights and obligations in respect of land that 
is to be retained by the landlord, the nominee purchaser should (where there is no current 
estate management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that:  

(1) reflect the rights and obligations set out in the leaseholders’ existing leases; or  

(2) appear within a prescribed list of appropriate covenants.  

6.125 We invite the views of consultees as to the types of term that should be included within such a 
prescribed list. 

Comment 
Agreed in principle. But in general those rights and obligations should be enforceable by the 

proposed Common Property Act or in the case of Retirement Villages the Retirement 
Villages Act. 

 

Where the leases do not set out terms governing the relationship with the landlord’s 
retained land  

 

Consultation Question 30.  

6.127 We provisionally propose that, on a collective freehold acquisition claim where the 
leaseholders’ existing leases do not contain rights and obligations in respect of land that is to 
be retained by the landlord, the nominee purchaser should (where there is no current estate 
management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that appear within a prescribed list of appropriate covenants.   
Do consultees agree?  

Comment 
Agreed 

6.128 We invite the views of consultees as to the types of terms that should be included within such 
a prescribed list. 

Comment  
The Act should provide leaseholders with the ability to claim for the purchase of more than 

one lease (if adjoining).  If a claim relates to more than one lease, the claim will be 
assessed as an entire property. Any decision regarding the eligibility of an application 
must: be lawful; offer natural justice; be based on evidence; give reasons and provide 
accountability. The decision must be consistent with the Act and any other applicable 
law.  
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Other relevant considerations include (not limited to):   
 access  
 third party interests  
 compliance  
 debt  
 forestry rights  
 requirements for the land to be utilised for a public purpose. Any relevant interests in the 

land identified may require preservation. 

  

New ability for leaseholders to require the freeholder to take leasebacks  
 

Consultation Question 31.  

6.132 We provisionally propose to introduce a new power for leaseholders exercising the right of 
collective freehold acquisition to insist, if they so choose, that the freeholder take a 
leaseback or leasebacks of all parts of the premises (other than common parts) which are 
not let to participating leaseholders.   
Do consultees agree?  
Comment 
Emphatically YES 

 
 

Consultation Question 32.  

6.138 We provisionally propose that, where premises have been the subject of a collective freehold 
acquisition claim, the leaseholders in those premises should be prohibited from making a 
further collective freehold acquisition claim in respect of the same premises for a set period.   
Do consultees agree?  

Comment 
Agreed 
 

6.139 We provisionally propose that five years would be an appropriate duration for such a 
prohibition.   

Do consultees agree?  
Comment 
Agreed 
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TRANSFERS OUTSIDE THE STATUTORY SCHEME  

Consultation Question 33.  

6.142 Do consultees believe that the ability of parties to enter into a transfer of the freehold of a 
block of flats outside the 1993 Act creates significant problems in practice?   

6.143 What steps, if any, do consultees believe could be taken to control or limit the use or impact 
of parties entering into a freehold transfer to a group of leaseholders outside of a new 
statutory enfranchisement regime?  

Comment 
There are few if any tangible benefits acquiring Freehold outside the statutory scheme 

  

 

Consultation Question 34.  

6.157 We provisionally propose a new right to participate: the right for leaseholders who did not 
participate in a prior collective freehold acquisition claim, or who did not qualify for the right 
at the time of the prior claim, subsequently to purchase a share of the freehold interest held 
by those who did participate.   
Do consultees agree?  

Comment 
Agreed. The proposed shareholder agreement facilitates the purchase of a share. 

6.158 Do consultees consider that the right to participate should be available only in respect of 
collective freehold acquisition claims completed in the future, or also in respect of collective 
enfranchisement claims that completed before commencement of the new regime?  

          Comment 
          Agreed that collective enfranchisement claims completed before commencement of 

the new Regime should be admitted. 
6.159 We have identified at paragraph 6.156 a number of issues which will need to be addressed in 

order for the right to participate to operate successfully. We invite consultees to share with 
us their views on how these issues might be resolved, and to tell us of any further difficulties 
they foresee with the operation of the proposed right.  

           Comment 
           In short adoption of the Common Property Management Act supporting Commonhold, 

Freehold and Leasehold in continuation would resolve many issues raised 
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THE IMPACT OF REFORM  

Consultation Question 35.  

6.160 We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a 
collective freehold acquisition claim to:  

(1) use a company limited by guarantee as the nominee purchaser;   

Comment 
The purchase price of a company is £15 and annual reporting fee £13. By this means 
Leaseholders can participate in Collective enfranchisement as proposed 

 
(2) comply with the applicable rules of company law; and  

          Comment 

(3) A competent accredited Managment company can perform these compliance 
duties    and act as Secretariat for the Owners Corporation for typically a 44 
Apartment complex for a management fee of about £10,000 per year (£227 per 
apartment or unit pa) Typical outgoings are of the order of £110,000 say 
£2500per apartment p.a. See typical Table of duties for a contracted 
Management Company below. 

(4) use a set of partly-prescribed articles of association for the company limited by 
guarantee.  

Comment 
Agreed 
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Consultation Question 36.  

6.161 To what extent does the current ability of parties negotiating the terms of a collective 
enfranchisement to agree the terms of the freehold transfer without restriction:  

(1) increase the duration and cost of the enfranchisement process;  

             Comment 
             Empirical data not available. But on a sample of one the leaseholder awaits a    
response to a request for information, outstanding since September 2017. Examples in the 
public domain indicate sharp spikes in costs caused by delay 

(2) increase the potential for disputes; and  

            Comment 
Undoubtedly 

 

(3) lead to future difficulties (financial or otherwise) resulting from the inclusion of unusual 
terms within the freehold transfer?  

            Comment 
Unless there is a clean definition and simple it is possible to envisage many difficulties 

6.162 To what extent would limitations on the ability of parties to include new rights and obligations 
in a freehold transfer to a nominee purchaser:  

(1) reduce the time and cost involved in acquiring the freehold collectively;  

(2) reduce the potential for disputes; and  

(3) reduce future difficulties (financial or otherwise) resulting from the inclusion of unusual 
terms within the freehold transfer?  

         Comment 
Does not appear to favourably affect (1);(2) &(3) above 

6.163 Would this reform result in a higher proportion of leaseholders seeking to exercise the right of 
collective freehold acquisition?  

        Comment 
         Intuitively there should with the associated publicity and planned reforms should see an 

upsurge in take up 
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Consultation Question 37.  

6.164 To what extent would our proposed new ability for leaseholders exercising the right of 
collective freehold acquisition to require the freeholder to take leasebacks of all parts of the 
premises (other than common parts) which are not let to participating leaseholders make 
collective freehold acquisition more affordable? Would this reform result in a higher 
proportion of leaseholders seeking to exercise the right of collective freehold acquisition?  

          Comment 
I. It would undeniably make it more affordable as well as provide a 

revenue scheme. But tax obligations would need to be factored in 
along with depreciation allowances. 

II. An upturn by leaseholders should result. The same would 
probably be true of Conversion to Commonhold with less 
complexity 

  

Chapter 7: Qualifying criteria: current law and criticisms  
INTRODUCTION  

There are no questions in this Chapter, so it has intentionally been left blank 

Chapter 8: Qualifying criteria: proposals for reform  

Consultation Question 38.  

8.57 We provisionally propose to replace the language of “houses” and “flats” with the new concept 
of a “residential unit”.   
Do consultees agree?  

Comment 
Agreed 

8.58 Do consultees think that our proposed definition of a “residential unit”, set out at paragraphs 
8.37 to 8.56, will work successfully in practice?  

            Comment 
            Affirmative. With the proviso with concurrent legislation proposed as 

the Unit Titles Management Act (a.k.a proposed Common Property Act) 
 
8.59 We provisionally propose to exclude business leases from enfranchisement rights. Do 

consultees agree? If so, do consultees agree that the best method of achieving this 
exclusion is by restricting enfranchisement rights to leases which permit residential use?  

          Comment 
          Agreed. Conversion to Commonhold could be an option for Long term 

Business leases 
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Consultation Question 39.  

8.67 We provisionally propose to maintain the requirement that, in general, a leaseholder must 
have a lease which exceeds 21 years in order to qualify for any enfranchisement rights.   
Do consultees agree? 
Comment  
Agreed 

  

Consultation Question 40.  

8.71 We provisionally propose maintaining the current legal position that separate, concurrent long 
leases between the same landlord and leaseholder may be treated as if they were a single 
long lease.   
Do consultees agree?  

Comment 
Agreed 
 

8.72 We provisionally propose maintaining the current legal position that renewals or statutory 
continuations of long leases are also to be treated as long leases. Further, we propose 
adopting (across the board) the 1967 Act’s approach to consecutive long leases, in treating 
them as a single long lease.   

Do consultees agree?  
Comment 
Agreed 
 Removal of financial limits and the low rent tests  

 

Consultation Question 41.  

8.74 We provisionally propose that all qualifying criteria for enfranchisement rights based on 
financial limits (both the low rent test and rateable values) be removed.   
Do consultees agree?  
Comment 
Agreed 

  

Removal of the two-year ownership requirement  
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Consultation Question 42.  

8.77 We provisionally propose that the requirement to own premises for two years before exercising 
enfranchisement rights in respect of those premises be abolished.   

Do consultees agree?  
Comment 
Agreed 

  

Individual freehold acquisition  
 

Consultation Question 43.  

8.95 We provisionally propose that the right of individual freehold acquisition should be available 
where:  
(1) a leaseholder has a long lease over premises which include at least one residential unit 

which is not sublet to another person on a long lease;  

(2) there are no units in the building save for the unit(s) let to the leaseholder under his or 
her long lease; and   

(3) the premises let to the leaseholder comprise either:  

(a) one unit; or  

(b) more than one unit, but:  

(i) none of those units are residential units that are sublet to another 
person under a long lease; and  

(ii) the floor space of any non-residential units does not exceed 25% of the 
floor space of all the units combined.   

Do consultees agree?   
Comment 
Agreed 

  

Relevant definitions  
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Consultation Question 44.  

8.104 We provisionally propose that the premises which may be the subject of a freehold 
acquisition claim (whether individual or collective) should be identified in line with the 1993 
Act’s definitions of “self-contained building” and “self-contained part of a building”.   

Do consultees agree?   
Comment 
Agreed 
 

 
8.105 We provisionally propose that, otherwise, the “building” in which a unit is contained can be 

defined simply as a built structure with a significant degree of permanence which can be said 
to change the physical character of the land.   
Do consultees agree?   
Comment 
Agreed 

  

A new discretion for the Tribunal  

 

Consultation Question 45.  

8.109 We invite consultees’ views on the desirability and workability of creating a discretion for the 
Tribunal to authorise, in limited circumstances, a freehold acquisition (whether individual or 
collective) where this would not otherwise be possible because the building or part of 
building concerned is not, or might not be, self-contained.  

           Comment 
           Agreed. See Terms of reference for proposed Civil and Administrative Tribunal at 

attachment 4 
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Consultation Question 46.  

8.119 We provisionally propose that it is appropriate to apply a maximum percentage limit on non-
residential use to individual freehold acquisition claims concerning premises containing 
multiple units.   
Do consultees agree?  

Comment 
Agreed 
 

8.120 We provisionally propose that that limit should be the same as that which applies to collective 
freehold acquisition claims.   
Do consultees agree?  

Comment 
Agreed 

8.121 We provisionally propose that the limit should be set at 25% of the internal floor space 
(excluding common parts).   

Do consultees agree?  
Comment 
Agreed 

  

Collective freehold acquisition – further conditions  
 

Consultation Question 47.  

8.134 We provisionally propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, there must be a minimum of two or more flats held by qualifying 
tenants in the premises to be acquired.   
Do consultees agree?  
Comment 
Agreed 

  
Two-thirds of residential units to be held on long leases  
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Consultation Question 48.  

8.142 We provisionally propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, at least two-thirds of the flats in the premises to be acquired 
must be let on long leases.   
Do consultees agree?  
Comment 
Agreed 

  

Actual participation requirement  

 

Consultation Question 49.  

8.144 We provisionally propose that the leaseholders of at least half of the total number of 
residential units in the premises to be acquired must participate in a collective freehold 
acquisition.   
Do consultees agree?  
Comment 
Agreed 

  

   

Consultation Question 50.  

8.147 We provisionally propose to remove the requirement that, in the case of a building containing 
only two residential units, both leaseholders must participate in a collective freehold 
acquisition claim.   

Do consultees agree?  
Comment 
Agreed 

  
Leaseholder of multiple residential units in a building  

 

Consultation Question 51.  

8.149 We provisionally propose to remove the current prohibition on leaseholders of three or more 
flats in a building being qualifying tenants for the purposes of a collective enfranchisement 
claim.   

Do consultees agree?  
Comment 
Agreed 
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25% limit on non-residential use  

 

Consultation Question 52.  

8.153 We provisionally propose the continuation of the 25% limit on non-residential use in collective 
freehold acquisition claims.   
Do consultees agree? 
Comment 
Agreed  

  

Other exceptions  

Consultation Question 53.  

8.155 We provisionally propose the continuation of the exceptions from collective freehold 
acquisition claims for resident landlords and operational railway tracks.   
Do consultees agree?  
Comment 
Agreed 

  

Estate enfranchisement   

 

Consultation Question 54.  

8.157 We provisionally propose that the qualifying criteria for the collective freehold acquisition of 
an estate ought to correspond to those for the collective freehold acquisition of a single 
building.   
Do consultees agree?  
Comment 
Agreed 

  

Consequences of our scheme  
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Consultation Question 55.  

8.164 We invite the views of consultees as to whether there should be an exception to the 
two-or-more flats requirement and the two-thirds condition in the case of buildings 
consisting of two residential units, so as to enable a “collective” freehold acquisition 
by the leaseholder of one unit where the other is retained by the landlord of the 
building.  

Comment 
Exceptions Agreed 

 
8.176  

Consultation Question 56.  

8.180 We provisionally propose that the 25% limit on non-residential use should apply to two-unit 
buildings as it does to any other multi-unit building. Do consultees agree?  

Comment 
Agreed 
8.181 If consultees disagree, how should two-unit buildings be treated differently? Do consultees 

favour:  
(1) a proviso to the effect that a non-residential unit can be treated as residential where its 

use is “ancillary” or “complementary” to residential use of another unit; (2) a higher 

percentage limit; or   

 (3)  a sunset clause?  

Alternatively, is there another potential approach we should consider?  
Comment 
As 8.180 

  

Commercial investors  

Consultation Question 57.  

8.182 Do consultees think that the ability of a head lessee of a block of flats to acquire the 
freehold of that block individually is a significant problem with our proposed scheme, 
compared with the reality under the current law?  
Comment 
Agreed 

  

Potential to go further with regard to commercial investors  

.   
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Consultation Question 58.  

8.192 Do consultees consider it desirable to attempt to restrict the enfranchisement rights of 
commercial investors further than the current law does?  

8.193 If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors:  

(1) by means of a residence test; or 

Comment  
Residence Test is favoured 

(2) by the adoption of a reduced definition of a residential unit, to exclude units which are 
let on short residential tenancies?  

Are there any other options we should consider?  
Comment 
When it comes to the calculation of the premium payable by a 
leaseholder for the exercise of their enfranchisement rights, owner-
occupiers should be treated more favourably than investors.  

  

THE IMPACT OF REFORM  

Consultation Question 59.  

8.194 How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented, or made more costly by:  
(1) the qualifying criteria based on financial limits (the low rent test and rateable values) 

under the 1967 Act;  

Comment 
Insufficient Knowledge 
 

(2) the difficulty in categorising premises as either flats or houses;  

(3) the uncertainty surrounding the definition of a “house” under the 1967 Act and the 
definition of a “self-contained building” under the 1993 Act;  

(4) the two-year ownership rule under the 1967 Act and (in respect of lease extensions) the 
1993 Act; and  

Comment 
Significant delay It could have commenced on or immediately after 
Purchase 
 

(5) the general complexity and inaccessibility of the qualifying criteria for enfranchisement 
rights?  

Comment 



 

57 
 

Significant. Many Leaseholders are unaware of the option and in the 
case of  active resistance based on the erroneous notion that 
all leases must be the same 

8.195 To what extent would our proposed reforms to qualifying criteria reduce:  

(1) the duration and cost of the enfranchisement process; and  

(2) the number of disputes arising under the enfranchisement regime?  
Comment 
A measured tread is much more efficient in terms of time and cost 
with less room for disputes 

  

Consultation Question 60.  

8.196 We welcome evidence as to the likely effect of further restrictions on the ability of commercial 
leaseholders to enfranchise (whether at all, or at a higher premium than other leaseholders) 
on:  

(1) the leasehold market;  

(2) the wider housing market; and  

(3) the economy more broadly.  
Comment 
Forecasting eventualities per question 60 notoriously 
unpredictable because other factors in the economy that will 
influence commercial decisions. Commercial leaseholders 
generally can use their capital for business growth which should 
show an improved return other than enfranchisement. 

 

Chapter 9: Qualifying criteria: exceptions and qualifications  
Ownership lease.  
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Consultation Question 61.  

9.37 We provisionally propose:  

(1) that shared ownership leaseholders should be entitled to a lease extension which is of 
the same length as that available to any other leaseholder; and  

(2) that the terms of the lease extension must replicate any terms of the existing lease 
which relate to its shared ownership nature.  

Do consultees agree? 

Comment 
Agreed 
 

 9.38 We invite the views of consultees as to:  
(1) the calculation of the premium payable by a shared ownership leaseholder for a lease 

extension;   

(2) any issues of valuation and procedure which arise where the provider of the shared 
ownership lease is itself a leaseholder; and  

(3) any other issues which may arise on the exercise of the right to a lease extension by a 
shared ownership leaseholder.  
Comment 
Insufficient knowledge. But as a principle the measured tread 
approach remains valid 

  

No freehold acquisition for shared ownership leaseholders  
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Consultation Question 62.  

9.42 We invite the views of consultees as to whether the proposed requirements for a collective 
freehold acquisition claim that:  

(1) two-thirds of the residential units in a building or on an estate must be let on long leases; 
and  

Comment 
Agreed 
 

(2) leaseholders of at least half of the residential units in the building or on the estate must 
participate in the claim;  

Comment 
Agreed 
 

should be relaxed where a building or estate includes residential units let on shared 
ownership leases.   

9.43 If consultees think that the requirements should be relaxed, then how should this be done?  
(1) Should shared ownership properties be ignored altogether when determining the 

number of residential units in a building or on an estate, and whether the necessary 
percentage requirements are met?   

Comment 
The approach appears to keep the evolution simple by not 
involving parties who cannot participate anyway. 
 

(2) Alternatively, should shared ownership leaseholders be treated as long leaseholders 
for these purposes, even though they cannot themselves participate in the collective 
freehold acquisition?   

(3) Is there another approach which could be used?  
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Consultation Question 63.  

9.48 We provisionally propose that:  

(1) shared ownership leases should be required to comply with particular statutory criteria 
in order to be exempt from rights of freehold acquisition; and  

(2) those criteria should be the same regardless of the type of landlord.  

Do consultees agree?  

Comment 
Agreed. Some consideration might be necessary to integrate any 
requirements mandated by the proposed Retirement Villages Act. In 
practice it is envisioned compliance with the statutory criteria will 
satisfy such variations. 

9.49 We provisionally propose that those statutory criteria should require that the shared ownership 
lease:  
(1) entitles the leaseholder to acquire additional shares in the house at any time, up to a 

maximum of 100%, in increments of 25% or less (save in the case of properties in 
designated protected areas, where a lower maximum entitlement should be 
permissible);  

(2) provides that the price payable for such shares shall be proportionate to the  
market value of the property at the time of acquisition of the shares, and provide for a 
corresponding reduction in rent payable by the leaseholder; and  

(3) entitles the leaseholder to require the landlord’s interest to be transferred to him or her, 
free of charge, at any time after he or she has acquired 100% of the shares in the 
property.  

Do consultees agree? We also invite the views of consultees as to any other criteria which 
they consider shared ownership leases should be required to satisfy in order to be exempt 
from rights of freehold acquisition. 
Comment 
Agreed. But see above 9.48  
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THE NATIONAL TRUST  

Consultation Question 64.  

9.60 We invite the views of consultees as to the treatment of long leases of National Trust 
properties within our new enfranchisement regime. Should National Trust property let on 
long residential leases:  

(1) be excluded altogether from statutory enfranchisement rights;  

(2) be subject to enfranchisement claims in the same way as any other property; or  

(3) be subject to more limited enfranchisement rights than other property?  

Comment 
Sub para 3 above appears to be the only equitable option 
considering national interest, contribution of public funding, 
ongoing access and heritage listed maintenance obligations and 
contribution by the Leaseholder. 
 

9.61 If National Trust properties are to enjoy more limited enfranchisement rights than other 
property, how should this limitation be achieved?  

                       Comment 
            The objective should be to transition leases to relieve the National 

Trust of ongoing   maintenance obligations by such properties 
becoming commercially viable or at least self-sustaining without 
compromising on the heritage value and accessibility of the property. It 
follows that some National Trust properties will facilitate normal 
enfranchisement rights and others not on at least a classification basis 
if not case by case basis  

                        
                        
 
  
 

THE CROWN  

 

Consultation Question 65.  

9.66 We would like to hear from any consultees who have made lease extension or freehold 
acquisition claims against the Crown (whether pursuant to the Crown’s undertaking to 
Parliament or its voluntary policy). What has been your experience? Have you encountered 
any difficulties?  

Comment 
No. A lengthy but relatively uncomplicated process providing all 

documentation is readily to hand! 
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COMMUNITY LAND TRUSTS AND OTHER COMMUNITY HOUSING SCHEMES  

Consultation Question 66.  

9.74 We invite consultees’ views as to whether there should be a new exemption from 
enfranchisement rights for community land trusts and other forms of community-led housing. 

          Comment 
          In general exemptions for specific agencies in respect of Land Title 

matters are not supported. If a need is felt and the pressing numbers 
exist, then a specific CLT Act might be needed administered by 
application of the proposed Common Property Act and or Retirement 
Village as relevant and adjudicated by the proposed CAT   

9.75 If so, we invite the views of consultees as to:  

(1) the housing models to which the exemption should apply;  

(2) the way in which the exemption should work, and the circumstances in which it should 
apply;  

(3) the enfranchisement rights which should fall within the exemption; and  

(4) any other issues which consultees consider relevant to such an exemption.  
  

OTHER EXCEPTIONS AND QUALIFICATIONS  

Consultation Question 67.  

9.96 We invite consultees to share their experiences of the existing exemptions and qualifications to 
enfranchisement rights. We also invite consultees’ views as to whether these exemptions 
and qualifications should be retained in any new enfranchisement regime.  

           Comment 
           No experience 

 

 

THE IMPACT OF REFORM  

Consultation Question 68.  

9.97 If you have experience of the grant of lease extensions to shared ownership leaseholders 
(either under the 1993 Act or on a voluntary basis), please tell us about the terms on which 
these lease extensions have been granted.  

Comment 
None available 
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Consultation Question 69.  

9.98 We welcome evidence as to how Government’s policy decision to give shared ownership 
leaseholders a statutory right to a lease extension would affect:  

(1) the willingness of landlords and developers to offer shared ownership leases; and 

Comment 
Willingness would be heavily influenced by price formula and the 
potential for increased dispute resolution 
  

(2) the market value of shared ownership leases.  
Comment 
Intuitively an increase in market value 

  

 Chapter 10: Procedure: current law and criticisms   
There are no questions in this Chapter, so it has intentionally been left blank 
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Chapter 11: Procedure: proposals for reform  
Figure 6: starting an enfranchisement claim  
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Figure 7: progress of an enfranchisement claim  
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A single procedure  
 

Consultation Question 70.  

11.13 We provisionally propose that a single procedure should apply to all enfranchisement rights.   
Do consultees agree?  
Comment 
Agreed. Note in context of the Tribunal the proposed Civil and 
Administrative Tribunal at attachment 4 

 Notices   

Consultation Question 71.  

11.17 We provisionally propose that a single set of prescribed forms be introduced for bringing and 
responding to enfranchisement claims, namely an Information Notice, a Claim Notice and a 
Response Notice.  
Do consultees agree?  
Comment 
Agreed 

  

Signatures  

11 Consultation Question 72.  
12 11.24 Do consultees consider that a party who is giving an enfranchisement notice should 
be required to sign that notice?  
Comment 
Yes 
13 11.25 Do consultees consider that an enfranchisement notice should only be 
challengeable for validity if it has not been signed by or on behalf of the minimum number of 
leaseholders required to bring the claim? 
Comment 
Agreed  
14 11.26 Do consultees consider that a Claim Notice should include a statement of truth 
confirming that specified checks (if required) have been carried out?  
Comment 
Agreed 
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Consultation Question 74.  

11.39 We provisionally propose that Claim Notices should include full details about leaseholders’ 
claims, and proof of the leaseholders’ title.   
Do consultees agree?  

Comment 
Agreed 
 

11.40 We invite the views of consultees as to whether a single prescribed Claim Notice should 
apply to all enfranchisement claims, or whether separate forms should be provided for 
different enfranchisement claims.  

            Comment 
            Single form  
  

Collective freehold acquisition: inviting participation  

 

Consultation Question 75.  

11.43 We provisionally propose that leaseholders seeking to bring a collective freehold acquisition 
claim should not be required to serve notices on other leaseholders inviting their participation 
in the proposed claim.   
Do consultees agree?  
Comment 
Agreed 

  
 

Consultation Question 76.  

11.46 We provisionally propose that the service of a Claim Notice upon a competent landlord 
should not create a statutory contract between the leaseholders and the landlord.   
Do consultees agree? 

Comment 
Agreed 
   

11.47 We invite the views of consultees as to whether there are any other effects of a statutory 
contract that we would need to provide for in some other way.  

           Comment 
           Some provision should be included to require, depending on 

enfranchisement, that when granted the relevant party(s) will be bound 
by the proposed Common Property Management Act, Retirement Village 
Act as appropriate  

  

Response Notices  
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Consultation Question 77.  

11.52 We provisionally propose that Response Notices should:  

(1) state whether the leaseholder’s right to enfranchise is admitted or denied, and the basis 
for any such admission or denial;  

(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and set out 
the landlord’s own proposed terms;  

(3) attach a draft contract, lease or transfer;  

(4) contain an address within England and Wales at which the landlord can be served; and  

(5) be accompanied by proof of the landlord’s title.  

Do consultees agree?  
Comment 
Agree 

  
 

Consultation Question 78.  

11.60 We provisionally propose that:  

(1) leaseholders making an enfranchisement claim should serve their Claim Notice  
on their competent landlord (the first superior landlord who holds a sufficient interest in 
the premises to be able to grant the interest claimed); and  

(2) in the case of joint owners of a single freehold, or in the case of a split freehold or other 
reversion, leaseholders will only be required to serve the Claim Notice on one landlord, 
and it will be for that landlord to serve copies of that notice on other landlords.  

Do consultees agree?   
Comment 
Agree 

 

 

 

 

 

 

 

 



 

69 
 

Starting a claim  

Consultation Question 79.  

11.82 We provisionally propose that:  

(1) Claim Notices sent by post or delivered by hand to competent landlords at specified 
categories of address (falling within Group A or B, as set out at paragraphs 11.69 and 
11.70) should be deemed served; and  

(2) where it is not possible to serve competent landlords in that way, leaseholders should 
be able to apply to the Tribunal for an order allowing them to proceed with their 
enfranchisement claim.  

Do consultees agree?  
Comment 
Agreed 
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Pre-service checks 

Consultation Question 80.  

11.95 We provisionally propose that:  

(1) before serving a Claim Notice, leaseholders should be required to check their competent 
landlord’s address as shown at HM Land Registry;  

(2) before serving a Claim, Notice using Service Route B leaseholders should be required 
to:   

(a) search the Probate Register;  

(b) search the Insolvency Register; and  

(c) (in the case of a company landlord) check its status at Companies House;  

(3) if an individual landlord is dead, the designated address for service should be the 
address of any personal representatives at the address given in any grant of probate;  

(4) if an individual landlord is insolvent, the designated address for service should be the 
address for his or her trustee in bankruptcy as shown on the Insolvency Service website;   

(5) if a company landlord is insolvent, the designated address for service should be the 
address for its administrator, liquidator, or receiver as listed at Companies House; if no 
such person has been appointed, the Official Receiver should be served;  

(6) before serving a Claim Notice using the No Service Route, leaseholders should place 
an advertisement in the London Gazette inviting owners of the premises to contact the 
leaseholders within 28 days; and  

(7) where leaseholders know the identity of the landlord but do not have an address for him 
or her falling within Group A or B, they should carry out the checks referred to at (2) 
above, before placing an advertisement in the London Gazette.  

Do consultees agree?  
Comment 
Agreed 

 
 Responding to a claim  

 

Consultation Question 81.  

11.101 We provisionally propose that landlords who fail to serve a Response Notice within the 
prescribed period should no longer be required to transfer their freehold interest, or grant a 
lease extension, upon the terms set out in the Claim Notice.   
Do consultees agree?  
Comment 
Agreed 
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Consultation Question 82.  

11.106 We provisionally propose that:  

(1) the competent landlord (rather than the leaseholder) should be responsible for serving 
copies of the Claim Notice upon intermediate leaseholders or third parties; and  

(2) where the competent landlord fails to serve a copy of a notice on an intermediate 
landlord, the intermediate landlord should be able to bring a claim against the 
competent landlord for any losses arising.  

Do consultees agree?  
Comment 
Agreed 
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Chapter 12: Dispute resolution  
  

Consultation Question 94.  

12.60 We provisionally propose that the current division of responsibility for the resolution of 
enfranchisement disputes and issues between the county court and the Tribunal should end. 
All such matters should be determined by the Tribunal.   
Do consultees agree?  
Comment 
Agreed. See proposed Civil and Administrative Tribunal (CAT) at 
Attachment 4 

  

 

Consultation Question 95.  

12.68 We invite the views of consultees as to whether it would be desirable for certain valuation-
only disputes to be determined by a single valuation expert rather than by the Tribunal at a 
full hearing. If so, we invite consultees’ views as to:   
(1) the types of case in which such an alternative track for dispute resolution would be 

appropriate (in particular, whether it should operate only in respect of low value 
claims, or wherever the difference between the parties’ positions is such that it would 
be disproportionate to proceed with a full hearing); and  

Comment 
Alternative dispute resolution process favoured. A single member 
of the proposed CAT should be qualified to adjudicate on the 
differing valuation proposed by valuers under a sworn valuation 
regime. 

(2) the rules that should govern its operation.  
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THE IMPACT OF REFORM  

Consultation Question 96.  

12.69 We welcome evidence as to the typical cost and duration of an enfranchisement dispute:  

(1) in the county court; and  

(2) in the Tribunal.  

12.70 How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented or made more costly by:  

(1) the threat of lengthy and potentially expensive litigation; and  

(2) the fact that some disputes arising during an enfranchisement claim may need to be 
resolved by the Tribunal, whilst others fall to be determined by the court?  

12.71 To what extent would our proposal that all enfranchisement disputes be dealt with in a single 
forum save landlords and leaseholders time and money?  

  

Consultation Question 97.  

12.72 We welcome evidence as to the proportion of leases likely to be suitable for resolution by a 
single valuation expert. Do consultees consider that dealing with cases on this alternative 
track is likely to save landlords and leaseholders time and money?  

  

 Chapter 12 is largely addressed to all those professional people, lawyers mainly, who 
actually have to resolve the disputes for clients who feel they have been treated wrongly. 
It will be they who select the appropriate forum for the resolution of their  clients ‘ 
particular dispute. It will be judges ( County Court and High Court), Tribunal Chairs  and 
Valuers who will reach decisions and ( in the case of appeals) Courts ( usually.) 
 
Secondly,  tenants in Retirement Villages at most are possibly interested only in extending 
their leases (to make them more valuable for,say, their children to inherit ) or even 
purchasing their leases, to turn them into freehold, so that they actually own the land on 
which their property sits. 
They may be interested in Commonhold, but I understand this area will be dealt with by 
the LR Commission later. 
Comment 
The two primary Acts of 1967 and 1993, and numerous Court Rules which deal with 
Landlord and Tenant matters, provide the means by which to deal with the many 
problems which can arise when a tenant wants to extend the period of his lease  and the 
landlord objects and wants to give him notice to quit, or when the Tennant wishes to 
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purchase the freehold and the Landlord objects. The problems manifesting themselves in 
the past, - and today -are that neither Act provides for a single body to determine such 
disputes. Some are dealt with by the Courts, both County Courts and the High Court, some 
by various Tribunals. Some even invoke a mixing of venues. It is procedurally imperative 
that the correct Forum is identified as appropriate, and then selected, otherwise further 
difficulties will arise. The nature of the dispute may have different issues which actually 
require resolution by different fora, that is to say the action should have been started in 
the County Court and not in the Tribunal, or vice versa. In the intervening years hundreds 
of disputes have arisen and complicated the issues and matters have become even more 
complex. For example, one might have to apply / transfer to different courts, having 
started in a different Forum. This leads inevitably to increases in costs. 
 
It is time to reform the relevant law, to make it clearer, less costly, more just. The Law 
Commission, a body which makes recommendations to Parliament for such reform, in 
considering enfranchisement want such legal remedies to be ” easier, quicker, and more 
effective (by reducing the legal and other associates’ costs) particularly  for  leaseholders,“ 
those who by licence are allowed to occupy property but who do not own one part of it. 
 
In a nutshell, the law as it is at present is far too complex. To work efficiently it must be 
simplified as much as possible. This is a daunting task but this section of the LC Report sets 
out various proposals, many of which are procedural, for example creating a single venue 
for the express determination of these special kind of disputes. In considering all the most 
helpful and far- sighted proposals, however, the writer of this summary is giving very 
serious regard to those who will be reading it. In the main, probably, these will be tenants 
in retirement villages and thus to go into detail, which is only of interest to solicitors, 
barristers, Judges, Tribunal Chairs and so on, would be inappropriate. Only those 
professionals mentioned, being at centre of such reform, those, in short, actually engaged 
in the resolution of Landlord and Tenant disputes, need to study and evaluate the pros 
and cons. (Of course, the original text of the Report is available for those really interested 

Chapter 13: Costs  
INTRODUCTION  

 
Non-litigation costs  

.  
Litigation costs  

Consultation Question 98.  

13.55 We invite the views of consultees as to whether leaseholders should be required to make any 
contribution to their landlord’s non-litigation costs.  

          Comment 
(1) The nub of the argument centres upon the statement that the 

compulsory transfer of the freehold or grant of a lease extension to 
an existing leaseholder are merely features of the landlord’s 
ownership. A fixed overhead of ownership. It is possible for 
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Landlords to obtain insurance as part of their business liability 
insurance to underwrite claims filed in tribunals or Courts or any 
other dispute in pursuit of their business.  Such options are not 
necessarily available to Leaseholders. A leaseholder should not be 
penalised in any way for exercising statutory rights available to 
them by the further impost of the freeholder or Landlords non-
litigation costs 

 
  

A contribution by leaseholders to their landlord’s non-litigation costs  

(1)   

Consultation Question 99.  

13.89 We invite the views of consultees as to how any contribution that is to be made by 
leaseholders to their landlord’s non-litigation costs should be calculated. Should the 
contribution be based on:  

(1) fixed costs;   

(2) capped costs;   

(3) fixed costs subject to a cap on the total costs payable;  

Comment 
Agreed 

(4) the price paid for the interest in land acquired by the leaseholder;  

(5) the landlord’s response to the Claim Notice, and/or whether the landlord succeeds in 
relation to any points raised in his or her Response Notice;  

(6) fewer categories of recoverable costs than currently set out in the 1967 and 1993 
Acts;  

(7) the same categories of recoverable costs set out in the Acts, but with a reformed 
assessment procedure; or  

(8) wider categories of recoverable costs than currently set out in the Acts?  

13.90 We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted:  

(1) such a regime should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims 

Comment 
Agreed 
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(2) ; and  

(3) if a fixed costs regime were to apply to collective freehold acquisition claims:  

(a) what additional features might justify the recovery of additional sums; and  

(b) whether landlords should be able to recover all their reasonably incurred costs 
in respect of those additional features (subject to assessment), or only further 
fixed sums.  

Comment 
Fixed Cost regime to apply. No justification for wider cost 
recovery net in respect of collective freehold acquisition claims 
 

13.91 We provisionally propose that:   

(1) no additional costs should be recoverable in the case of split freeholds or other 
reversions, or where there are intermediate landlords; and   

(2) a small additional sum should be recoverable where a management company seeks 
advice in relation to an enfranchisement claim.  

Do consultees agree?  
Comment 
Agreed. Save that where a management Company is, as it should be, 
acting under instructions of a Leasehold Owners Association there 
appears no justification for the Leaseholder to incur additional costs. 
Any costs would quite properly be paid by Leaseholders to the 
Management Company  

  
Procedural costs related to aborted, withdrawn or invalid claims  
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Consultation Question 100.  

13.94 We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the 
Claim Notice is struck out, leaseholders should be liable to pay a percentage of the fixed 
non-litigation costs that would have been payable had the claim completed.   
Do consultees agree?  

Comment 
Agreed 
 

13.95 We also provisionally propose that the percentage of the fixed non-litigation costs that should 
be payable in those circumstances should vary depending on the stage that the claim has 
reached.   
Do consultees agree? If so, what percentages should apply at particular stages of the claim?  
Comment 
Keep it simple. 25% for each completed milestone prior to failure or 
withdrawal 
  

Security for landlord’s procedural costs  

Consultation Question 101.  

13.96 We provisionally propose that a landlord should have a right to seek security for his 
or her non-litigation costs. Do consultees agree?  
Comment 
On an assessed costs basis by the proposed CAT. 

   Vexatious claims  

 

Consultation Question 102.  

13.101 We provisionally propose that a landlord should have a right to apply to the Tribunal for an 
order prohibiting named leaseholders from serving any further Claim Notice without the 
permission of the Tribunal.   
Do consultees agree?  
Comment 
Agreed 

  

OUR PROPOSED REFORMS: LITIGATION COSTS  

Costs shifting in the Tribunal  

.  
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Consultation Question 103.  

13.110 We provisionally propose that the existing limited powers of the Tribunal to order one party 
to pay the litigation costs of another party in an enfranchisement claim should apply to all 
disputes and issues that it is to decide (except in respect of orders made under the No 
Service Route, orders permitting a landlord to participate in a claim or to set aside a 
determination, and orders striking out a Claim Notice).   
Do consultees agree?  
Comment 
Agreed 
If not, what types of disputes and/or issues should be excluded from such restrictions and 
why? What powers to make orders in respect of litigation costs should apply in such 
excluded cases? Should parties be able to agree that costs shifting will apply to all or part of 
a claim?  

 Unreasonable conduct cost 

Consultation Question 104.  

13.114 We provisionally propose that the scope of the Tribunal’s existing power to order one party to 
pay any of the litigation costs of another party should not be extended.   
Do consultees agree?  
Comment 
Agreed 

  

THE IMPACT OF REFORM  

Consultation Question 105.  

13.115 We welcome evidence as to:  

(1) the typical costs incurred by landlords in dealing with enfranchisement claims; and  

(2) the proportion of those costs which can be recovered from leaseholders.  

13.116 To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs 
arising from the enfranchisement process have an impact on leaseholders’ willingness to bring 
or pursue enfranchisement claims?  

Comment 
Leaseholders and especially some in Retirement Villages are not ready 
or willingly to undertake an activity however desirable, any claim which 
is confrontational, potentially giving rise to intimidation, energy sapping 
and difficult. Typically, the attitude of does not matter the kids can 
sought it out after we have gone. Notwithstanding that the “kids” may 
inherit a mess which is expensive to resolve and difficult to liquidate 
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13.117 Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 
for reforming non-litigation costs would make leaseholders more willing to bring and pursue 
enfranchisement claims?  

Comment 
Affirmative 
 

13.118 What would be the impact on landlords of removing, or capping, their entitlement to recover 
their non-litigation costs from leaseholders (other than the fact that they would have to meet 
those costs themselves)?  
Comment 
Minimise the incidence of objection to claim for convenience 

  

Consultation Question 106.  

13.119 How and to what extent do the different powers of the Tribunal and the county court to 
award litigation costs in enfranchisement disputes have an impact on the behaviour of both 
landlords and leaseholders with respect to such disputes?  
Comment 
Another layer of complexity and variables that requires management. 
Cost Benefit??? 

  

  

Chapter 14: Valuation: current law and criticisms  
There are no questions in this Chapter, so it has intentionally been left blank 

 

Chapter 15: Valuation: options for reform  

INTRODUCTION  

THE MEANING OF SUFFICIENT COMPENSATION  

OVERARCHING CONSIDERATIONS FOR REFORM  

Provision of a more consistent valuation methodology for all types of claim  
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Consultation Question 107.  

15.25 We invite the views of consultees as to:  

(1) whether the section 9(1) valuation methodology should be retained indefinitely or 
temporarily, and if so for how long; or  

(2) whether the section 9(1) valuation methodology should be replaced with a fixed 
proportion of a “term and reversion” valuation or another simplified methodology; and  

(3) whether the test for whether section 9(1) (or a simplified methodology) applies should 
be determined:  

(a) by reference to capital value;  

(b) by reference to council tax banding;  

Comment 
By reference to Council tax banding based on the 
Unimproved Capital Value of the land. 
 

(c) by reference to the location of the property;  

(d) by reference to an amended version of the current test for leases granted after 
1 April 1990 (in other words, calculating “R” under section 1(1)(a)(ii) of the 1967 
Act); or  

(e) by some other means.  
  

Creation of a separate regime for low value cases   
  

Consultation Question 108.  

15.29 We invite the views of consultees as to:  

(1) whether a separate, simplified valuation regime should be created for low value and/or 
straightforward enfranchisement claims; 

Comment 
Agreed 
  

(2) how such low value and/or straightforward claims should be identified.  
Comment 
By value (say up to £20,000 and by residential status (home, buy to 
let or business) 
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Differential pricing for different types of leaseholder  
  

Consultation Question 109.  

15.37 Do consultees consider it desirable to seek to treat commercial investors differently from 
owner-occupier leaseholders in respect of the premium payable for the exercise of 
enfranchisement rights? 

      Comment 
      Yes  
15.38 If so:  

(1) do consultees consider that it might be possible to distinguish between such 
leaseholders:  

(a) by reference to whether the leaseholder is exercising enfranchisement rights for 
the first time; 

Comment 
Yes. The “so what” factor is not addressed 
  

(b) by reference to whether the leaseholder is exercising enfranchisement rights in 
respect of his or her only or main home; 

Comment 
Yes 
 

 or  

(c) by some other means?  

(2) how might the valuation methodology be varied so as to produce different premiums 
for different types of leaseholder?   
Comment 
Stripped of all other considerations the Leasehold Reform 
Programme was to facilitate unfettered Home Ownership. Thus 
there is a social economic dimension 
The second objective was to facilitate property ownership by buy 
to rent investors and commercial investors. 
In satisfying the second objective the respective investors gain an 
income stream and thus a Commercial as well as an appreciating 
capital asset. Thus, the process should be governed by 
Commercial and investment factors which take into account the 
relevant market price premium that should be paid 
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Prescribing rates  

OPTIONS FOR REDUCING PREMIUMS  

Option 1B: set percentage of freehold value  

Option 2: options based on current valuation methodology  
 

Consultation Question 110.  

15.67 We invite the views of consultees as to whether the treatment of ground rent reviews in any 
valuation methodology should be restricted in any of the ways set out at paragraphs 15.59 to 
15.66.  

            Comment 
            It is difficult to understand much less justify what services, amenity or 

facility are provided by the Ground Lent Levy. There is no tangible 
benefit so why have it? If it is to be continued in defiance of all logic 
and equity a cap of 0.1% as announced by Nationwide should be 
adopted. There is no correlation with the RPI or for that matter CPI 
which is the more statistically correct indices to be used. 

                                     

  

Consultation Question 111.  

15.71 We invite the views of consultees as to whether capitalisation rates for enfranchisement 
valuations should be prescribed and, if so:  

(1) how;  

Comment 
By prescribed percentage, namely 0.1% of assessed unimproved Capital 
value. For leases with more than 100years unexpired then there should 
be no escalation. 
 

(2) by whom;  

Comment 
An independent Valuation authority or competent accredited valuer 
under a sworn valuation process using unimproved Capital Value as the 
datum 
 
 

(3) how often; and  

Comment 
Five years in line with Council Rate assessment 
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(4) in respect of what different types of interest.  
Comment 
All lease enfranchisement options including conversion to 
Commonhold 

 
 
(3) Deferment rates  

Consultation Question 112.  

15.75 We invite the views of consultees as to whether deferment rates for enfranchisement 
valuations should be prescribed and, if so:  

(1) how;  

Comment 
By fixed percentage factoring in the length of the lease credited at 
say 1% per year of unexpired lease such that it is abated for leases 
in excess of 100years 
 

(2) by whom;  

Comment 
As above 

(3) how often;  

Comment 
Five yearly 
and  

(4) in respect of which geographical areas.  
Comment 
Nationwide 

  

(4) Relativity/“no Act” deduction  
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Consultation Question 113.  

15.79 We invite the views of consultees as to whether relativity or a no Act deduction should be 
prescribed for enfranchisement valuations and, if so:  

(1) how;  

(2) by whom;  

(3) how often;  

(4) in respect of which geographical areas; and  

(5) whether the 80-year cut-off should be removed.  
Comment 
In order to arrive at valuations for enfranchisement that reduce 
reliance on assumptions and maximise consistency the use of 
Council Tax banding should be a factor in determining the 
unimproved capital value of property/site. If appropriate it is then a 
relatively simple calculation to quantify the improvements on the 
site if any to arrive at a nett present value. 

  

Discount for the risk of holding over  

 

Consultation Question 114.  

15.80 We invite the views of consultees as to whether the possible right to hold over at the 
end of a long lease should be disregarded on an enfranchisement valuation.  
Comment 
Right to hold over should be disregarded for the purposes an 
enfranchisement valuation 

  

(5) Discount for leaseholder’s improvements  

 

Consultation Question 115.  

15.86 We invite the views of consultees as to whether a discount for leaseholder’s improvements on 
an enfranchisement valuation should be retained.  

           Comment 
           Remove the discount consistent with keeping it simple 

  

(6) Development value  
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Consultation Question 116.  

15.87 We invite the views of consultees as to whether it should be possible for leaseholders to elect 
to accept a restriction on development to prevent development value from being payable as 
part of an enfranchisement valuation.  

Comment 
Leaseholders should be free to negotiate the enfranchisement 
premium with the restrictions in place. Obviously commercial 
imperatives will be reflected in the premium paid 

 Without prescription of rates  

With prescription of rates  

Option 2B: term and reversion, plus marriage and hope value  

Without prescription of rates  
With prescription of rates  

Option 2C: term and reversion, plus marriage and hope value, plus additional value   

Consultation Question 117.  

15.103 We invite the views of consultees as to which, if any, of the valuation options we have 
discussed (set out at Options 2A to C in Chapter 15) are preferable and, so far as any 
preferred option contains a range of possible reforms, which of those reforms should be 
adopted.  

           Comment 
           Valuation should be based on the unimproved capital value using Council Tax 

banding as a datum. Capital improvements if any can then be applied using quantity 
survey methodology. 

  
PROVISION OF AN ONLINE CALCULATOR  

   

Consultation Question 118.  

15.107 We invite the views of consultees as to the desirability of an online calculator for 
enfranchisement valuations and the types of claim for which it could be appropriate.  

           Comment 
           On line calculator is a very useful tool for leaseholders to estimate the 

order of costs likely to be incurred for a specific enfranchisement 
  

THE IMPACT OF REFORM  

Consultation Question 119.  

15.108 How and to what extent has the current methodology for calculating premiums payable on 
enfranchisement slowed down, prevented or made more costly the exercise of 
enfranchisement rights?  

          Comment 
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          Time consuming and therefore costly. See previous comments on 
experience of training to gain information as recommended by LEASE 
informally before issuing notice 

  

Consultation Question 120.  

15.109 We have set out the following options for the reform of valuation:  

(1) the adoption of a simple formula; and  

(2) options based on current valuation methodology, involving different combinations of 
current valuation components and/or the prescription of certain rates.  

To what extent would each of these options reduce the duration and cost of the 
enfranchisement process, and the number of disputes arising?  
Comment 
Simple formula approach endorsed. Basing the valuation methodology 
on the unimproved capital value removes further possibly contentious 
issues. 

  

Consultation Question 121.  

15.110 We welcome evidence as to the likely impact of the possible valuation methodologies set 
out in Chapter 15 on different sectors of the economy – in particular, the institutional 
investment sector, the charitable sector and the leasehold market (for both owner-occupiers 
and buy-to-let leaseholders).  

           Comment 
           TBA 

  

Consultation Question 122.  

15.111 We welcome evidence as to:  

(1) the proportion of existing leases which are currently eligible for section 9(1) valuations; 
and  

(2) the likely impact on landlords and leaseholders of (a) retaining the section 9(1) valuation 
methodology for a limited period, or (b) replacing it with a simplified valuation 
methodology.  
Comment 
Insufficient knowledge Intuitively simplified valuation reduces non 
litigation costs and by inference reduces the prospect of litigation  
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Consultation Question 123.  

15.112 We welcome evidence as to the likely impact on the leasehold market (and wider housing 
market) of differentiating between classes of enfranchising leaseholder (for example, those 
who occupy the property as a residence and those who do not) in respect of the premium 
payable.  

          Comment 
          Take up rate by owner occupiers likely to increase for reasons of 

security of tenure. The option of Commonhold is likely to increase the 
take up rate probably at the expense of Lease extension. 

  

Consultation Question 124.  

15.113 We welcome evidence as to the costs, benefits and practicalities of constituting and 
maintaining a body whose function is to prescribe certain rates for a reformed valuation 
methodology.  

            Comment 
            A division of the proposed Government appointed regulator of 

Leasehold and Leasehold management should be the custodian of the 
reformed valuation methodology 

  

Consultation Question 125.  

15.114 We welcome evidence as to the costs, benefits and practicalities of setting up and 
maintaining an online valuation calculator.  

           Comment 
            Part of the terms of reference for the regulator. The functionality may 

be outsourced to an existing provider 
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Chapter 16: Intermediate and other leasehold interests  
 

 

Consultation Question 126.  

16.118 We provisionally propose creating a statutory duty on the landlord who has conduct of an 
enfranchisement claim to act with reasonable care and skill, and to act in good faith, in 
respect of the interests of other landlords.   

Do consultees agree?  
Comment 
Agreed 

 Treatment of intermediate leases  

Consultation Question 127.  

16.121 We invite the views of consultees as to whether an intermediate lease created as part of a 
collective freehold acquisition claim should be acquired by a nominee purchaser on any 
subsequent collective freehold acquisition of the premises. 

           Comment 
          Agreed   

 

Consultation Question 128.  

16.123 We provisionally propose that, where the leaseholder of a flat also holds an intermediate 
lease in respect of that flat, the intermediate lease of that flat should not be acquired on any 
collective freehold acquisition of the premises.   
Do consultees agree?  
Comment 
Agreed 

  



 

89 
 

Consultation Question 129.  

16.125 We provisionally propose that, in a collective freehold acquisition claim, where there is an 
intermediate lease of the whole building, but not all the flats within the building are let on 
long sub-leases (so the intermediate leaseholder would be treated as the qualifying tenant of 
some of the flats), either:   

(1) the whole of the intermediate lease should not be acquired; or  

(2) the whole of the intermediate lease should be acquired, but there should be a 
leaseback to the intermediate leaseholder of flats of which he or she would be the 
qualifying tenant?  

Do consultees agree with either of these alternative proposals? If so, which approach is 
preferred and why?  
Comment 
Option 2 above favoured. Provides security of tenure to the intermediate 
leaseholder. And provides certainty of title to the collective freehold 
acquisition claim. 

 Common parts leases  

Consultation Question 130.  

16.129 We provisionally propose that, as part of any collective freehold acquisition claim:  

(1) leases containing common parts together with other property should continue to be 
capable of being acquired by the nominee purchaser where it is reasonably necessary 
for the proper management or maintenance of those common parts; and  

(2) the Tribunal should have power to sever a lease containing common parts together 
with other property, or to introduce new or varied easements to ensure proper 
management or maintenance of those common parts, as an alternative to ordering that 
the whole of the lease be acquired by the nominee purchaser.  

Do consultees agree?  
Comment 
Agreed 
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Consultation Question 131.  

16.133 We provisionally propose that a lease of common parts granted for development purposes 
should not be acquired by a nominee purchaser on a collective freehold acquisition claim 
unless:  

(1) the severance of any part of that lease; and/or   

(2) the introduction of new, or the variation of existing, easements;  

would both permit the proper management of any common parts, and substantially preserve 
the intended development.   
Do consultees agree?  
Comment 
Agreed 

 Sub-leases granted out of extended leases  

  

Consultation Question 132.  

16.137 We provisionally propose that leaseholders holding sub-leases granted out of leases that 
had previously been extended under the existing or any future statutory enfranchisement 
regime should be entitled to bring, or participate in, an enfranchisement claim.   
Do consultees agree?  
Comment 
Agreed 

 Valuation  

Consultation Question 133.  

16.140 We provisionally propose that the separate designations of “Minor Superior Tenancy” and 
“Minor Intermediate Leasehold Interest” and the formulae relating to them should be 
removed. Those interests which currently fall within the existing definitions would then be 
valued on the same basis as all other intermediate leases.   
Do consultees agree?  

Comment 
Agreed 
 

16.141 If not, do consultees agree that the thresholds in the formulae that apply to a Minor Superior 
Tenancy and/or a Minor Intermediate Leasehold Interest ought to be increased?  
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Consultation Question 134.  

16.142 We provisionally propose that, on any individual lease extension claim, the rent payable by 
an intermediate landlord should be commuted on a pro rata basis. Primarily this approach 
would avoid creating a negative value in an intermediate lease, which the leaseholders could 
use to their advantage in the way that was done in the case of Alice Ellen Cooper-Dean 
Charitable Foundation Trustees v Greensleeves Owners Limited.   

Do consultees agree?  
Comment 
Agreed 

  

THE IMPACT OF REFORM  
 

Consultation Question 135.  

16.143 We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new 
statutory duty requiring them to act with reasonable care and skill, and in good faith, in 
respect of the interests of other landlords. 

           Comment 
           Likely impact neutral. The landlord should be conducting their 

business in accordance with business ethics and good practice in any 
event.  
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ATTACHMENT 1 TO  RESPONSE TO CONSULTATION 
PAPER DATED 20 SEPTEMBER FROM THE LAW COMMISSION. 
SANITISED EMAIL FROM LEASEHOLD ADVISORY SERVICE CONTAINING 
OPINION OF THE LEASE GRANTED BY  CORPORATE RETIREMENT 
VILLAGE DEVELOPERS 
 
Client Number:  
Enquiry Number:  
  
Dear Mrs ……….., 
  
Thank you for your enquiry of 24/07/2018. 
  
I have looked through the lease you have sent in and considered your query further. 
  
I have to say that your lease is quite unusual in having a fixed annual payment of 
£8804 per year increasing with RPI. I have seen very few leases with a fixed "service 
charge" of this type.  
  
In most leases the service charge is based upon an estimated charge for the year in 
question and then an actual statement is produced at the end of the year showing 
actual expenditure. There is then facility to make a balancing charge if more is spent 
than anticipated, or a credit may be given if less was spent than estimated.  
  
I would agree that £8804 a year is a very high figure for services, especially if there 
are no care elements involved.  
  
I am surprised that your solicitor did not advise you as to the high amount of this 
charge when you bought the flat . There is also the issue that because if it not come 
within the definition of a "service charge" within the Landlord & Tenant Act 1985 , 
you cannot exercise your rights to challenge the charge s at the First Tier Tribunal 
(Property Chamber) . 
  
As they say to come within the definition of a "service charge " under the above Act , 
it has to be a variable charge , dependent upon what costs are incurred in the 
service charge year in question. You do not get the other rights you would normally 
get under the Landlord & Tenant Act, such as to have a summary of costs and to 
inspect invoices, accounts and receipts. 
  
I also notice that the "Deferred Management Charge" is a potentially high amount, 
potentially 15% of the sale price, if you sell after 15 years ownership. This fund is to 
be used towards Major works to the building.  
  
The Unfair Terms in Consumer Contracts Regulations applies to contracts entered 
into prior to 1st October 2015. For contracts entered into after this date , which would 
include your lease, it would be the Consumer Rights Act 2015.  
  
The above Acts can apply to tenancy agreements and leases. We do not advise in 
detail on this area, but I think you may have grounds to argue that the charging and 
amount of the annual fixed charge and ,possibly, the  "Deferred management 
charge" are unfair terms , within the above.  
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It may also be argued that the charging of a fixed fee for services instead of the 
usual way of making a service charge, is an attempt to prevent you from exercising 
your rights, as leaseholders , under the Landlord & Tenant Act 1985. 
  
I have attached a link below to some further information on this . 
  
https://www.which.co.uk/consumer-rights/advice/i-think-theres-an-unfair-term-in-my-
contract-what-can-i-do 
  
As you will see from the above, you can report this to Trading standards ,or the 
Competitions & Markets Authority . Ultimately you could seek a declaration from the 
County Court that these terms are unfair under the above Act and, therefore, not 
enforceable. 
  
I hope my comments prove helpful, but if you have any questions please feel free to 
contact LEASE again quoting your Client Number. You can telephone on 020 7832 
2500 or reply to this message using the link below. 
  
https://clients.lease-advice.org?clientid=vKUVPAHFyABH29VGMaM9Rg== 
  
Finally, you are invited to use the link below to complete a short survey regarding 
this response to your enquiry. Your answers help us maintain and improve the 
quality of our service. 
  
https://clients.lease-
advice.org/Survey/Survey1?enquirynumber=MjZvx9GikUBNuVb0j8sQeA== 
  
Yours sincerely, 

 
  
Leasehold Adviser 
The Leasehold Advisory Service 
www.lease-advice.org 
Fleetbank House, 2-6 Salisbury Square, London, EC4Y 8JX. 
Telephone: 020 7832 2500 
Email: info@lease-advice.org 
Fax: 020 7832 2529 
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ATTACHMENT 2 TO  RESPONSE TO CONSULTATION 
PAPER DATED 20 SEPTEMBER FROM THE LAW COMMISSION PROPOSED 
COMMON PROPERTY MANAGEMENT ACT ADAPTED FROM THE UNIT TITLES 
MANAGEMENT ACT AUSTRALIAN CAPITAL TERRITORY  
(Note All States and Territories within the Commonwealth of Australia and New 
Zealand have enacted similar if not identical Acts”) 
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ATTACHMENT 3 TO  RESPONSE TO CONSULTATION 
PAPER DATED 20 SEPTEMBER FROM THE LAW COMMISSION. PROPOSED 
RETIREMENT VILLAGES ACT BASED ON THE RETIREMENT VILLAGES ACT 
AUSTRALIAN CAPITAL TERRITORY 
(Note All States and Territories within the Commonwealth of Australia have 
enacted similar if not identical Acts”) 
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ATTACHMENT 4 TO  RESPONSE TO CONSULTATION 
PAPER DATED 20 SEPTEMBER FROM THE LAW COMMISSION-PROPOSED 
CIVIL AND ADMINISTRATIVE TRIBUNAL. 

Civil and Administrative Tribunal (CAT) functions 
A means of overcoming the complexities outlined in Chapter 12 above is to introduce a 
“one Stop Tribunal” known as Civil and Administrative Tribunal (CAT) functionally 
deployed to an appropriate number of Regional Centres. 
The proposed Civil and Administrative Tribunal oversees various consumer and regulatory 
bodies, such as the Commissioner for Fair Trading (when acting as a tribunal in relation to 
motor vehicle dealers, tobacco and finance brokers), the Constructions Occupations 
Registrar (when acting as a tribunal in relation to construction occupations) and the Chief 
Surveyor (when acting as a tribunal in relation to surveyors). 

Other matters proposed for adjudication by CAT are: 

• review of administrative decisions 
• discrimination complaints 
• guardianship, financial management and enduring powers of attorney 
• mental health treatment and care 
• residential tenancies disputes 
• endorsement of inconsistent or additional terms in a residential tenancy lease 
• the discipline and regulation of various occupations including lawyers, doctors, 

security guards, builders, estate agents and people who want to work with 
children and vulnerable people 

• small civil claims 
• common boundaries (fences) disputes 
• Commonhold a.k.a unit titles disputes relating to an owner’s corporation in 

England and Wales 
• unit titles matters seeking approval for a building damage scheme incorporating a 

unit redevelopment 
• retirement villages disputes 
• energy and water financial hardship and non-hardship complaints 
• appeals of original Tribunal decisions. 

 

 
Unit Titles 
Authorising Laws 

• Proposed Commonhold Unit Titles (Management) Act 2021 
• Commonhold Unit Titles Act 2021 
• Proposed Retirement Villages Act 2021 

An application can be made to the CAT under the Unit Titles (Management) 2011 (UTM Act) 
to resolve a range of issues or disputes relating to owners’ corporations. These include: 

• a dispute relating to an owner’s corporation between an owner of a unit and an owner of 
another unit in the same unit’s plan 



 

98 
 

• a dispute relating to an owner’s corporation between the owner’s corporation and an 
owner or occupier of a unit in the unit’s plan 

• a dispute relating to an owner’s corporation between the owner’s corporation and the 
manager for the owner’s corporation 

• a dispute relating to an owner’s corporation between the owner’s corporation and a service 
contractor for the owner’s corporation 

• a dispute relating to an owner’s corporation between the owner’s corporation and a 
member of the executive committee of the owner’s corporation 

• a dispute between an owner or occupier of a unit and an Owners Corporation, about 
keeping an animal in a unit 

• a dispute between an owner’s corporation and a former manager for the owners 
• corporation about the return by the former manager of the owner’s corporation property 
• a dispute relating to an owner’s corporation between the executive committee and a 

member of the executive committee 
• an application by an owner’s corporation for authorisation to enter into a contract during 

the developer control period. 

Also, under the proposed Common Property Act  an application for the appointment of an 
administrator to the owner’s corporation may be made to the CAT by a creditor of the 
owners corporation, a unit owner or anyone else with a recorded interest in a unit or the 
common property. 

The CAT would also have power to approve a building damage scheme incorporating a unit 
redevelopment. 
What CAT Could Do 

The CAT can make the orders that it considers reasonably necessary or convenient to 
resolve a dispute including: 

• an order that a party to the dispute do something or to stop doing something; 
• an order requiring the removal of an animal from a unit; 
• an order requiring a party to exercise a function under the proposed Commonhold 

Management Act (Management Act) and or the Retirement Village Act. 
• orders declaring that a general meeting or executive committee meeting, or a resolution 

from a meeting is void because it was irregular; 
• orders declaring that a rule of the owner’s corporation is invalid because it is irregular; 
• an order amending or repealing a resolution of a general meeting or of the executive 

committee; 
• an order giving effect to an unsuccessful motion at a general meeting; and 
• orders requiring records to be examined or accounts to be audited. 

Procedures 
The CAT can decide the procedure to be followed in a particular matter. The Tribunal has 
Rules and Procedural Directions that detail its usual practice and procedure. 

Generally, a unit titles application will follow these steps: 

• the person who or corporation that lodges the application is called the applicant and the 
other party to the dispute is called the respondent. 
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• The CAT will set a date and time for a directions hearing that is 2 to 3 weeks from the date 
that the application is lodged.  The CAT will write to the applicant and respondent telling 
them the date, time and place of the directions hearing. 

• Usually the CAT will give the respondent a copy of the application, but in some unit titles 
matters the Act requires that the applicant do this.  

• A member of the CAT will conduct the directions hearing.  At the directions hearing the 
member will identify any facts and issues in dispute and may issue directions about 
documents or statements that must be filed to ensure the dispute is ready for hearing.  The 
parties will be asked to nominate dates that they and any representatives or witnesses are 
available for a hearing.  

• In some cases the parties may be referred to a conference before a registrar of the CAT 
before the matter is given a hearing date.  At a conference the registrar will work with the 
parties to attempt to resolve the dispute by agreement. 

• At the hearing the parties each have the opportunity to present their case to the member 
hearing the matter. 
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ATTACHMENT 5 TO  RESPONSE TO CONSULTATION 
PAPER DATED 20 SEPTEMBER FROM THE LAW COMMISSION.PROPOSED 
SHAREHOLDER SALES AGREEMENT FOR THE COLLECTIVE ACQUISITION 
OF FREEHOLD BY NOMINEE COMPANY 
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ATTACHMENT 6 TO  TO CONSULTATION PAPER DATED 20 
SEPTEMBER FROM THE LAW COMMISSION PROPOSED RULES FOR ESTABLIHMENT AND 
DISESTABLISHMENT OF COMMONHOLD 
*(Note this is included because Leasehold enfranchisement contain an option to convert 
to Commonhold. It may duplicate in some areas our submission in response to the 
Commonhold Consultation Paper) 
COMMONHOLD  

Commonhold is a form of ownership of land which is designed to enable the freehold 
ownership of flats. There are various legal issues within the current commonhold legislation 
which affect market confidence and workability. The Commission will review those issues to 
enable commonhold to succeed.   

The following legal issues will be considered:  
(1) Creation of commonhold (including conversion). The Commission will consider 

whether the procedure for creating and registering commonhold could be 
simplified and how it could be made easier for leaseholders to convert. In 
particular, the Commission will review whether, and if so how, it might be 
possible to convert to commonhold without the consent of:  

(a) the freeholder; and  

(b) all of the leaseholders.   

(2) Improving flexibility. The Commission will consider reforms to make the 
commonhold model more sophisticated and flexible to meet the needs of 
communities and developers, including:   

(a) the creation of “layered” or “sub-commonholds” to deal with different 
parts of a commonhold scheme, especially in mixed-use developments; 
and  

(b) allowing different costs to be shared between unit-holders in ways that 
will better reflect actual use of amenities and services.   

(3) Corporate structure. The Commission will consider whether the commonhold 

association, which owns and manages the common parts of the commonhold, 

should remain a company limited by guarantee or whether there might be a 

more appropriate corporate structure. (4) Shared ownership. The Commission 

will consider ways of incorporating shared ownership within commonhold.  

(5) Developer rights and consumer protection. Ensuring developers have sufficient 
power to complete the development whilst affording protection to unit-holders.  

(6) Commonhold Community Statement. The Commission will review the model  
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CCS which sets out the rights and obligations of unit-holders and the 

commonhold association. In particular, the Commission will seek to ensure the CCS is 

flexible enough to meet the local needs of a scheme and consider the circumstances 

in which it can be varied.  (7) Dispute resolution. The Commission will consider ways 

of facilitating the resolution of disputes within commonhold.   

(8) Enforcement powers. The Commission will consider whether the enforcement 
powers of the commonhold association, for instance to enforce the payment of 
commonhold costs, are sufficient or whether these powers should be enhanced. 
The Commission will also consider whether there are sufficient safeguards in 
place to protect unit-holders from unreasonable demands for costs.  

(9) Insolvency. The Commission will consider whether any mechanisms could 
usefully be put in place to prevent a commonhold association from becoming 
insolvent, for instance whether it might be appropriate for an administrator to 
be appointed. The Commission will also consider the effect of insolvency on a 
commonhold association and review whether homeowners and lenders are 
adequately protected.   

(10) Voluntary termination. The Commission will review the procedure for the 
termination of a commonhold association by unit-holders and consider whether 
lenders’ security is adequately protected.  

The project will commence with the publication of a call for evidence. Other legal problems 
that emerge from that call for evidence will be included in the project by agreement with 
Government.  

Buying and selling Commonhold-Issues for Consideration 

Every buyer of a lot in a Commonhold Title scheme should receive information about the 
scheme before they sign a contract (the offer and acceptance). It is very important the right 
information is provided to buyers before they purchase a property. Commonhold a.k.a 
Strata owners are subject to by-laws, unit entitlement, common property and common 
agreements. These aspects of strata will impact on the use, ownership and obligations of 
the owner. Giving buyers information about strata ensures they understand they are buying 
a property that has different rules and obligations from a non-strata-titled property. 

The seller must also give the buyer information about certain variations (changes) to the 
scheme if they happen between signing the contract and settlement. 

Under the current Act if the seller sells the lot off-the-plan, the buyer’s deposit must be held 
by a solicitor, real estate agent or settlement agent and the plan must be registered within 
six months (or in the timeframe set out in the contract). 

The reforms aim to: 
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• give the most relevant information to a buyer 
• set out the information in a clear way 
• make sure the buyer knows where they can get more information 
• make sure the obligation on the seller to provide information is reasonable 
• clarify on what grounds a buyer can avoid the contract if the seller fails to provide the 

information to the buyer. 

Terminating a strata scheme 

Changing your strata may not just be a buy or sell scenario. In some cases, unlike freehold 
titles, strata titles cannot be redeveloped without going through a particular process to 
terminate the scheme and ensure everyone who lives there is considered. 

Early multiple-occupancy buildings are ageing, and many are costing owners large amounts 
in maintenance. Therefore, termination and redevelopment of a strata scheme will become 
increasingly common. 

Although terminating a scheme under the current law does have a process for unanimous 
resolution (100 per cent of strata owners vote in agreement of the termination), there are 
also processes under the current Act that can allow for a termination to happen without this 
vote such as: 

• when one owner or one mortgagee applies to the Court for an order to terminate a 
scheme), or 

• when one owner applies to the Court for an order deeming that a resolution to terminate is 
unanimous, provided that a special resolution was reached and the person applying was 
part of the majority who voted to terminate. 

The current law does not provide adequate safeguards for owners in relation to the 
termination of a scheme as: 

• there is no requirement for a detailed proposal be prepared or even given to other owners 
before launching the Court action 

• there is no requirement for a vote before applying to the District Court 
• there is no additional assistance or safeguards for vulnerable owners to help them in 

responding to the Court action, and 
• the Act provides no guidance to the Court on how it should assess a termination 

application. 

To protect the assets held by all strata owners, the proposed reforms are as below. 

The new majority termination process will: 

• introduce safeguards for owners 
• introduce a termination process that is transparent, reasonable and requires a vote, and 
• require a full procedural and fairness review by the Tribunal to consider ALL owners’ views. 
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We are a national law firm with a full service residential property team advising clients across the entire country. We have specialist teams 
dealing with leasehold reform work including, on a day to day basis, lease extensions, collective enfranchisements, individual freehold 

acquisitions, rights of first refusal, the right to manage and property management matters. 

We act for any party involved in such matters including leaseholders, landlords (including small private landlords, developers and large 
institutional investors) as well as intermediate landlords and managing agents. 

We also specialise in the provision of conveyancing services to individuals and landlords, and advice to developers on acquiring, structuring, 

building and selling residential schemes.

Our experience in this sector means that we understand the system and have seen it being abused (both by leaseholders as well as 
landlords) and we therefore welcome many of the proposed changes to the legislation. We really appreciate the frustration of those parties 

that have been affected, however, on a daily basis we act on matters where all parties involved proceed, not only in accordance with the letter 
of the law, but also within the spirit of the legislation. In the vast majority of matters that we deal with, they proceed to completion without issue 
and to the advantage of both parties. 

While we support much of the intention of the proposals detailed in the consultation paper, our experience in practice leads us to conclude 

that whilst a number of the proposed suggestions may sound desirable to many leaseholders, in our opinion, many are likely to result in less 
certainty, unfairness for all parties involved and a potential for new abuses to arise. We explain our points in more detail in response to the 

consultation questions.

We are also concerned that although the intention is to improve access to enfranchisement rights, there is a danger that approaching the rules 
governing the legal composition and structuring of estates from a niche perspective will lead to an adverse impact on the development of new 

homes in England in future, which in turn may result in making it risky and/or more expensive to provide apartments for sale to private buyers 
on development schemes. 

Finally, it is important to highlight that there are no generic landlords or leaseholders. They both can include individuals or commercial entities 

with a wide range of levels of awareness as to how the leasehold system works. There are many advantages to both parties in there being a 
well-managed freehold, whether it is by a group of leaseholders or by a professional landlord - the key to us is freedom of choice and creating 
a system that can foster both situations working well and fairly. Key to the changes being a success is that there is certainty for parties and a 

fair level of compensation paid to landlords.

We would be happy to continue to assist in future discussions on this subject.
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We invite the views of consultees as to:

(1)    the appropriate length of such a lease extension; and

(2)    the points at which the landlord should be entitled to terminate the lease (paying appropriate compensation to

the leaseholder) for the purposes of redevelopment.

(1) We have not come across any issues from leaseholders or for mortgage companies stemming from the current 90 year 
extensions and so we are of the view there is no reason to alter this and if there are any changes it will cause difficulties where 
there are other leases in buildings which have already been extended under the current statutory procedures.  

(2) We believe that difficulties which may occur in blocks where leases have already been extended, and where redevelopment is 
required, are avoided if the dates are kept as per the current legislation (i.e. within the 12 months leading to the end of the 
current term and the 5 years leading to the end of the additional 90 year term). We do not have experience of any issues with the 
current procedures.

3. We invite the views of consultees as to whether the right to a lease extension should in all cases be a right to an extended term

at a nominal ground rent, or whether leaseholders should also have the choice:

(1)    only to extend the lease (without changing the ground rent); or
(2)    only to extinguish the ground rent (without extending the lease).

We are of the view that leaseholders should have a choice of options. In terms of (1) and (2) above: 

(1) We believe this would particularly benefit the vast majority of leaseholders who are not concerned with their ground rents and 
mainly want to minimise the costs associated with extending their lease. Indeed, we believe this is likely to be the preferential
option for many leaseholders, save for where the ground rents in leases are onerous. If this was a statutory right, it would entice 
both leaseholders and landlords and indeed succeed in the Government’s stated aim of reducing the cost of lease extensions.

(2) Save for where there is an onerous ground rent in a lease and where the lease length is very long, we can see little need for
option 2, particularly as there is likely to be little difference in the costs to the leaseholder of removing the ground rent without 
extending the term. There is also the risk that a leaseholder may be badly advised and end up needing to follow the process 
twice, once to extinguish the ground rent and once to extend the term. 
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4. We provisionally propose that:

(1)    a  leaseholder claiming a lease extension should be  entitled to  a  lease extension of the whole of the 

premises let under his or her existing lease, whether or not the entirety of the premises falls within the

curtilage of the building;

(2)    landlords should be able to propose that other land be included within a lease extension, and that there should

be no time limit within which that proposal can be made; and

(3)    there should be no power for landlords to argue that parts of the premises let under a leaseholder’s existing

lease should be excluded from a lease extension.

Do Consultees Agree?

(1) So long as other property is ancillary to the use of a residential unit, we agree that even where a single residential unit falls 

outside the curtilage of a building, a leaseholder of such a unit should be allowed to extend their whole lease so as to 

include property which is used within that unit. 

(2) We do believe that it should be possible for a landlord to propose other land be included within a transfer where a freehold is 

being sought. However, we do not see how it is possible for this to apply to a lease extension. This, we believe, would 

actually make the lease extension process more complex.

Save for where there has been any subletting or assignment of part of the property under a lease, we agree there should be no power for 
landlords to argue that parts of the premises let under a lease should be excluded from a  lease extension.
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5. We provisionally propose that a lease extension should automatically:

(1)    be subject to any mortgage that is secured over the existing lease, and

(2)    bind the landlord’s mortgagee. 

Do consultees agree?

Yes, we do agree. A lease extension will improve the lenders security and if this is not the case it will add costs and time to the 
process. Furthermore, the Land Registry should be obliged and have the power to update the registered title on that basis whenever a 
lease is extended.
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6. We provisionally propose that (except in the case of Aggio-style leases and cases where the common parts of a building are

owned and managed by a third party) the terms of a lease extension (other than the length of the term and the ground rent) 

should be identical to the terms of the existing lease, save where either party has elected to include terms drawn from a 

prescribed list of non-contentious modernisations. Do consultees agree?

Save for the examples referred to in the question, we agree that the terms of a new lease should be in the same form as the current 

lease, save for a list of non-contentious modernisations or where the parties agree otherwise.

Where possible (which is most situations unless the lease is particularly old or there have been a number of variations to the original 

lease), we usually proceed using a short form lease by reference to the current lease but annexing the current lease so that it is clear to

all what the terms of the new lease are. This makes the process of reaching agreement far quicker, simpler and more transparent than 

where entirely new leases are drafted for a lease extension. 

Requiring leases (save for in certain situations) to be drafted in this short form would also prevent much of the gaming or tactics some 

landlords or their solicitors currently employ and would also result in lower legal costs for all parties.

However, we think the ability to be able to reach a sensible agreement between the parties is essential and without this ability there 

would be a significant amount of frustration for both parties and unnecessary additional costs at a later date. We see no issue with there 

being consumer choice and indeed believe it would be wrong for this option to be removed. 

However, we accept that there should be safeguards in the legislation to prevent the tactics used under the current legislation. This will 

be improved by greater clarity as to what changes are acceptable but should also be backed up by any tribunal being unable to accept 

any additional changes being made and by them being more likely to impose cost awards against a party pushing for a contested

change.
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6.2 We invite the views of consultees as to the terms that should be included within such a prescribed list.

The list should include those in the current legislation such as re-development provisions, no rights for subleases granted out of the lease 
to be extended, that the lease be granted on limited title, that there can be no reliance on the terms of the lease by any third parties and 
dealing with the position where there is an intermediate landlord and the surrender and re-grant of the headlease. 

We also believe the list should include changes that are necessary due to physical changes to the property or to deal with service charge 
recovery, repairs, maintenance or for insurance if they have not been dealt with in the original lease.

We are also of the view that the current lease should be annexed to any new short form reference lease.

Finally, where leases no longer correspond to the requirements of the Council of Mortgage Lenders, there should be an automatic 
presumption that such updating is required. 

6.3 Do consultees consider that it would be appropriate to adopt a standard or model lease for Aggio-style leases? Alternatively,
would it be appropriate to use a standard or model lease as a starting point in such cases?

The most appropriate starting point for an Aggio lease, where there are other long residential leases in a building, would be to base it on 
those other leases. This should be so unless a standard or model lease is required in all cases. This would allow for consistency in a 
building.

Even if a standard form lease were to be used, it would clearly have to take into account other leases in the building.
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7. Do consultees consider that the ability of parties to enter into a lease extension outside the 1967 and 1993 Acts creates

significant problems in practice?

The parties only encounter problems when one of them seeks to take advantage of the other and that other party is either not properly 

advised or informed or sometimes where the leaseholders do not have rights under the statute and they need to proceed quickly. We 

therefore predict that this will be less of a problem if the requirement to own the property for 2 years before exercising the right is 

removed. 

Removing parties’ ability to enter into sensible voluntary agreements would not, in our view, be in the best interests of either all 

leaseholders or all landlords. 

We consider there to be a number of advantages to a voluntary lease extension. It may often be the case that leaseholders would like to 

proceed quickly, that the terms offered are reasonable and therefore they are happy to proceed. Voluntary lease extensions often follow 

a familiar pattern - the current 90 years with ground rent reducing to a peppercorn. They do, however, also give the parties flexibility to 

reduce premiums but with the proviso that the ground rent is retained. In our experience, this is what leaseholders want. 

Leaseholders also have the added option that if they do not think the deal is suitable, they can continue to proceed under the legislation 

(if they qualify to). 

We consider that the onus should be on leaseholders to research/take advice on whether they are being offered a good deal, as with 

any deal entered in to. We do not consider this puts leaseholders at a disadvantage, as they can take professional advice. What would 

put leaseholders at a disadvantage is if they were prevented, by law, from entering into a contract on agreeable terms with their 

landlord.
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What steps, if any, do consultees consider could be taken to control or limit the use or impact of parties entering into a lease

extension outside of a new statutory enfranchisement regime?

We think there should be additional obligations on landlord’s entering into voluntary lease extensions to make it clear what options are 

available to leaseholders under statute and that they advise leaseholders to take independent legal and valuation advice. 

We are of the view that if a leaseholder enters into a voluntary agreement which they later show is on unreasonable terms, unless the 

landlord can show that they advised the leaseholder what their statutory rights were and that they advised the leaseholders to take legal 

and valuation advice, that it would be possible for the leaseholders to apply to court for the court to require the terms of the lease to be 

changed.

In practice, we have seen landlords requiring payment from leaseholders in order for them to prepare a valuation before they will advise 

them of the price payable for a voluntary lease extension. If this sum is not acceptable to the leaseholder and they then start a statutory 

process they are then required to pay for the statutory valuation again. We think that if the voluntary claim does not proceed and a 

statutory claim is started within, say 3 months, the landlord should not be able to seek a further valuation fee or should at least 

reimburse the leaseholder for the original valuation fee.

8. We invite consultees to tell us about their experiences in practice of the statutory provisions under the 1967 and 1993 Acts
which enable a landlord and leaseholder, with court approval, to enter into a lease extension under which the leaseholder is 
precluded from exercising further enfranchisement rights in the future.

We have had very limited experience of this, but can see little difficulty where it does apply as there is court protection for the 
leaseholder.

Do consultees consider that similar provision should be made under any new enfranchisement regime?

We submit that similar provisions should be included under any new enfranchisement regime, however it must ensure that different 

options for parties are created and that some level of protection for when this can be applied (i.e. by order of the court). 



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

10

9. To what extent would our proposed uniform right to a lease extension at a nominal ground rent, for both houses and flats,

increase the likelihood of leaseholders seeking lease extensions under (future) enfranchisement legislation?

We would expect there to be an initial increase in claims immediately, or shortly after, any new legislation, however, once this initial 

period has passed we do not believe there will be any great increase in claims made. In general, leaseholders only want to extend 

their leases when they actually need to do so, where they want to get rid of the ground rent or whether they know it would be good to 

do so before a certain date (e.g., before the lease drops below 80 years). Otherwise, a lease extension is not a high priority for 

spending money on.

We do believe that if leaseholders of houses are able to, they would prefer to acquire the freehold than extend their lease, even if a 

uniform right does simplify lease extensions and remove the problem of the modern ground rent. 

10. We welcome evidence as to whether, and if so, how, an increase in the length of a statutory lease extension would affect:

(1) the leasehold market; and

We can see little effect on the leasehold market of longer statutory lease extensions. We think it is the mortgageability that has a greater 
effect.

(2) the mortgageability of leases.

The average duration of a mortgage is 20 to 30 years. The priority for most lenders is that, if they are required to take possession of the 
property, they have retained a saleable asset during that time. Saleability depends on the ability to mortgage and extend the lease of the 
property and, in turn, the effect this has on the value. For this reason, we would not expect the mortgageabilty of leases to be affected in 
either a positive or negative manner should the length of a statutory lease extension increase. 
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11. We have asked whether leaseholders should have the option of: 

(1)    extending their leases without changing the ground rent; or

(2)    extinguishing their ground rent without extending the term of the lease. 

We welcome evidence as to the likely uptake of these options by leaseholders.

As already highlighted, unless a leaseholder has an onerous ground rent, we anticipate that they would extend their lease without 
varying the ground rent, should this right exist. This is because the cost of extending the lease without varying the ground rent would be 
lower and in most cases, the ground rent does not cause leaseholders any problems. 

The second option may benefit those with onerous ground rents but we would expect the cost to be similar to option 1. The only benefit 
being that the parties could deal with this by deed of variation, rather than a new lease. If the leaseholders are badly advised, they may 
undertake this second option and then later realise they need to extend the term. 

However, there may be situations where the second option is beneficial to leaseholders and on this basis that we think leaseholders 
should have extended rights. We are not adverse to option 2 being available as well as option 1 and the option to extinguish a ground 
rent and extend the term.
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12. To what extent does the current ability of parties negotiating a lease extension to include such terms as they may agree in

the lease extension:

(1) increase the duration and cost of the enfranchisement process; 

(2)  increase the potential for disputes; and

(3)   lead to the imposition of onerous or undesirable terms upon leaseholders under the  lease  extension,  resulting  in  

additional  future  costs  to leaseholders?

(1) It only increases the time and cost where one party is seeking to impose unreasonable terms by suggesting they are 

acceptable as part of the process and where the other party disputes this as they know it is not acceptable. This is a major 

frustration but tends to only be the case with specific landlords. Otherwise, the ability to reach agreement can result in the 

matter being dealt with quickly and cost effectively, especially where there are other issues to resolve that the parties are 

happy to agree to but are not provided for in the legislation.

(2) We do not think that this option does increase the potential for disputes. It provides the parties with an option to act 

amicably, which is the case in the vast majority of matters, rather than also putting the two parties in a potentially adversarial 

situation by requiring the parties to follow the specific statutory requirements. Having the statutory option in the background 

for voluntary matters means that the parties usually have another route to follow if they cannot reach agreement. 

(3) There is no reason for leaseholders to accept onerous or undesirable terms. The reality is that the terms that have been

accepted were either where leaseholders were badly advised or the leaseholders took the commercial view that if they were 

selling the property and the terms were acceptable to a purchaser, they did not care what terms were accepted in the lease 

extension. The aim was often to achieve the increased term at the lowest price possible. As we expect many conveyancers 

and mortgage companies to be aware of onerous leases, particularly where the ground rents are high, we expect any 

problems with this to be significantly reduced.
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12.1 To what extent would restricting parties’ ability to introduce new terms into a lease extension to terms which are drawn from a 

prescribed list:

(1)    reduce the time and cost involved in acquiring a lease extension; 

(2)    reduce the potential for disputes; and

(3)     reduce future costs to leaseholders arising from the terms of the lease extension?

(1) This may reduce the time involved but we would actually expect it to cost some leaseholders more. This is because t would 

prevent terms being agreed that may be more favourable to the landlord but where leaseholders pay a lower cost for this, i.e.

retaining ground rents in return for a lower premium. Also, even if lease extension costs were lower, there may well be much 

higher costs for leaseholders if they had to seek to vary the lease after the process if there was an issue with the lease.

(2) We believe that whilst disputes in relation to a lease extension may be reduced or avoided, there would still be scope for 

disputes between the parties. We think there should be a position where the status quo is the determined position, unless both 

parties readily agree to a change. Until we see a prescribed list of changes, we would not be able to comment on the likelihood 

for reduction of disputes. 

(3) As stated above, we think it is more likely to increase future costs for leaseholders arising from the terms of the lease extension 

and may result in leaseholders and landlords having to enter into new leases which both parties know do not work and then 

incurring additional costs to resolve the issues. We do not see how reducing consumer choice is a good thing.

12.2 Would this reform lead to a higher proportion of leaseholders seeking to exercise their right to a lease extension?

If anything we would expect this reform to reduce the number of leaseholders seeking to exercise their rights, they would be forced into 

following a statutory process even where they have a landlord who is willing to act quickly and reasonably. This simply does not make 

sense to us. While some landlords may have acted badly, this is not the case for the majority and any issues should be dealt with in a 

different way (for example by mediation or by reference to the tribunal), rather than by preventing reasonable parties from reaching 

decent agreements.
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13. We provisionally propose that, where an individual freehold acquisition claim is made:

(1)    the leaseholder should be entitled to a transfer of:
(a)    the whole of the building in which his or her residential unit is situated, even if parts of that building

are not included within his or her existing lease; and

(b)    the whole of his or her premises let under the existing lease, whether or not the entirety of those

premises falls within the curtilage of the building; and

(2)    there should be no statutory deadline or time limit for landlords to propose that other land originally let to

the leaseholder, but now assigned to another, should also be included in the transfer, or that parts of the

premises that are above or below other premises in which he has an  interest should  be excluded

from the transfer.

Do consultees agree?

(1)(a) In most circumstances this would not be a problem. However, difficulties would be caused in situations where flying freeholds may 
be created, as part of the building lies above or below property contained in another building. This has the potential to prejudice another 
party.

Further, if this is intended to include situations where parts of a building are in commercial use or separate residential use then we do not 
agree that this would be a good idea.

1(b) We would agree that the transfer should be of the whole of the premises included in the lease (except as set out in our response to 
1(a) above) where there is a transfer of the residential unit and premises used with that unit. 

(2) We are advocates of flexibility in terms of time limits and whether a transfer should include additional land. We do believe, however, 
there should reach a point where there is a deadline by which to include this information. This would ensure greater certainty for both 
parties.
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14. We provisionally propose that, where an individual freehold acquisition claim is made:

(1)    any mortgage secured against the freehold title should automatically be discharged upon execution of the

transfer; but

(2)    the leaseholder should be under a duty to pay: 

          (a)    the whole of the price; or

(b)    (if less) the sum outstanding under the mortgage;

to the mortgagee or, alternatively, into court; and

(3)    any sums due from the leaseholder to the landlord should be reduced by any sums paid under (2) above.

Do consultees agree?

It would be appropriate for a charge to be released in relation to that particular parcel of land, although it may not be appropriate to 
discharge the whole mortgage as it may be registered against a wider freehold. We do agree where the execution is of a transfer of 
whole, unless evidence is provided to the contrary from the mortgage company, that they do not require settlement of the charge (this 
may be, for example, because the charge relates to more than just the freehold and they do not require the charge to be discharged). 

The Law Commission should bear in mind that the mortgage may be an ‘all monies charge’, potentially making a requirement to pay 
sums into court rather onerous. 

In addition, the Law Commission (or government) should consider the specific impact that this could have on residential investors (such 
as student housing companies, ‘build to rent’ landlords, or on registered providers. All of these landowners are likely to have mortgages 
secured on freeholds subject to leases and a risk of a compulsory discharge of a mortgage, in part, could lead to problems under the 
facility agreements relating to those properties.

If the mortgage company does require settlement then there should be a mechanism for the leaseholders to pay this direct to the 
mortgage company from the purchase price. However, this will only be effective if it settles the whole sum outstanding, otherwise, they 
will still need the balance to be paid by the landlord.
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We also provisionally propose that where an individual freehold acquisition claim is made – save in the case of estate

rentcharges imposed to secure positive covenants – a landlord should be under a duty to use his or her best endeavours to

redeem any rentcharge.

Do consultees agree?

There should be an obligation on the landlord to apply to the rentowner to redeem any rentcharge and to use their best endeavours to do 
so. However, the mechanism for dealing with this and what is to happen if the landowner disagrees should be provided for in the 
legislation. This should include a requirement that  the costs involved in the redemption should be recoverable from the leaseholders on 
completion.

15. We invite the views of consultees as to whether a leaseholder making an individual freehold acquisition claim should acquire 

the freehold subject to the rights and obligations on which the freehold is currently held, or on terms reflecting the rights and 

obligations contained in the existing lease.

We believe that a freehold should be acquired both subject to the rights and obligations on which the freehold is currently held and on 

terms reflecting the rights and obligations contained in the lease. This would confer benefit both on the freeholder of any remaining 

neighbouring titles and also of other neighbours, by ensuring consistency through the properties being maintained in the same way and 

for rights and obligations under the lease to continue. In practice, we have no experience of leaseholders finding this difficult to accept. 

15.1 We provisionally propose that, on an individual freehold acquisition claim, additional terms may only be added to the transfer

where the leaseholder elects to include a term drawn from a prescribed list of terms.

Do consultees agree?

There is always scope for disagreement, even where a list of options is already prescribed. It would be challenging to devise a list, for 
example, which takes into consideration the physical situation of a property – which is key in a freehold transfer.

It might be that parties are not given enough opportunity to reach a sensible agreement by limiting what can actually be agreed to. For 
example, some issues are not anticipated by statute and may result in additional difficulties later down the line for parties.  
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15.2 We invite the views of consultees as to the types of additional terms that should be included within such a prescribed list.

The basis of the grant (i.e. limited title). The transfer should be limited to any leases on the title, limit the transferor’s liability for any 

breaches, obligations or charges on the title and deal with any rights to be retained over the property and rights to be grated in favour of 

the property.

16. We invite the views of consultees as to whether, where a leaseholder’s existing lease contains rights and obligations in

respect of land that is to be retained by the landlord, the leaseholder should (where there is no current estate management 

scheme in place) acquire the freehold subject to terms in respect of the retained land that:

(1) reflect the rights and obligations set out in the leaseholder’s existing lease; or
(2) appear within a prescribed list of appropriate covenants.

The rights and obligations as per the leaseholder’s existing lease should be reflected. This will ensure a consistency of approach across 
an estate and also ensure that neighbouring properties have the same requirements. Other options would result in inconsistencies and 
cause issues for the freeholder and between neighbours when managing the estate. 

We invite the view of consultees as to the types of terms that should be included within such a prescribed list.

If such a list were to be required, appropriate terms would include:

- Provisions for access rights for repair or maintenance over neighbouring properties

- Rights of way across all paths, roads and ways

- Rights of access for maintaining and repairing service media etc.

- Obligations relating to keeping the property in good repair and condition, including any outside area and covenants to pay 

for any communal areas

- Covenants to maintain the property and wider estate

17. We provisionally propose that any obligation owed to a landlord of an estate by a leaseholder who has acquired the

freehold of their premises should be enforceable whether or not the landlord has retained land that benefits from that

obligation.

Do consultees agree?

We agree. 



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

18

We invite the views of consultees as to whether unpaid sums due from a leaseholder who has acquired the freehold of their

premises to a landlord of an estate should be capable of being charged against the freehold and enforced by the landlord

as if he or she were a mortgagee of the property.

We believe that all unpaid sums that the parties are aware of before completion should be paid on completion of the transfer and 

that the contract and/or transfer should provide for how to deal with any unascertained or disputed sums, for example, the provision 

of retaining monies in order to cover disputed sums. Failure to deal with any outstanding costs on completion can result in difficulties 

for both parties after completion. In one enfranchisement cases where there was a dispute on the service charges owed, the 

leaseholders completed without paying the undue service charges. Following the provisions in the 1993 Act, the landlord registered 

a lien against the title as a result and to protect themselves. This then led to many months of dispute and significant additional costs 

for both parties and prevented the leaseholders from registering longer leases or dealing with the property in any other way. It was 

not an easy solution in practice.

18. We provisionally propose that where a leaseholder’s existing lease does not contain rights and obligations in respect of land

that is to be retained by the landlord, the leaseholder should (where there is no current estate management scheme in place) 

acquire the freehold subject to terms in respect of the retained land that appear within a prescribed list of appropriate

covenants.

Do consultees agree?

We consider an important starting point is for those terms to appear in a prescribed list of appropriate covenants. It is important to note, 
however, that all land varies. As such, provision should be made to enable parties to reach sensible agreements, otherwise we predict 
unnecessary difficulties may be created for the parties.

We do appreciate that some parties may abuse this system, we believe this is why there should be the ultimate ability to refer the matter 
to the tribunal if agreement cannot be reached. 

We invite the views of consultees as to the types of terms that should be included within any prescribed list.

- Provisions for access rights for repair or maintenance over neighbouring properties and rights of way for services etc.

- Obligations relating to keeping the property in good repair and condition, including any outside area and covenants to pay 

for any communal areas

- Covenants to maintain the property and wider estate
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19. Do consultees believe that the ability of parties to enter into a transfer of the freehold of a house outside the 1967 Act creates

significant problems in practice?

We do not believe it causes many problems in practice because the parties can agree the price payable and the terms of the transfer 

themselves and deal with this quickly rather than going through the statutory process which can be drawn out for many months, if not 

years. 

We know that many lease extensions granted outside of the legislation have imposed onerous ground rents, however we have not seen 

many issues where houses have been transferred on a voluntary basis. 

What steps, if any, do consultees believe could be taken to control or limit the use or impact of parties entering into a freehold

transfer to an individual leaseholder outside of a new statutory enfranchisement regime?

We think that there should be transparency and a requirement for warnings to be given to leaseholders proceeding outside of the 

statutory process, to inform them that they do have rights under a statutory process. A significant issue in this area is the lack of 

understanding of leaseholders. We would suggest that there is a document produced by the Government to be made available to all 

leaseholders, particularly when they are acquiring a leasehold property or when seeking a lease extension.

Landlord’s should also be required to highlight the rights and a suggestion that the leaseholders seek independent legal advice, on any 

voluntary deal made, with the potential for a leaseholder to unravel a deal if they later find it to be onerous but where no such warning 

was given by a landlord.

We also think there should be protection for leaseholder’s who are required to pay a sum for a valuation for a voluntary deal, but who do 

not then proceed on that basis but proceed under the statute where they then have to pay a further sum for a valuation to be prepared. 

We think there should be a provision for any sum paid for an initial voluntary valuation to be reimbursed if a later statutory valuation is 

required (although we think there should be a time limit on this of 3 or 6 months)
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20. To what extent does the current ability of parties negotiating the terms of a claim to acquire the freehold of a house to

agree the terms of the freehold transfer without restriction:

(1)    increase the duration and cost of the enfranchisement process; 

(2)    increase the potential for disputes; and

(3)    lead to the inclusion of unusual terms within the freehold transfer, resulting in additional future costs to former

leaseholders?

Our response to this is the same as in relation to question 12. 

20.1 To what extent would limitations on the ability of parties to include new rights and obligations in a freehold transfer to an

individual leaseholder:

(1)    reduce the time and cost involved in acquiring the freehold individually; 

(2)    reduce the potential for disputes; and

(3)    reduce future costs to former leaseholders arising from the terms of    the freehold transfer?

Our response to this question is the same as our response to question 12.1

20.2 Would this reform result in a higher proportion of leaseholders seeking to exercise their right of individual freehold 

acquisition?

Our response to this question is the same as our response to question 12.2.
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21. We provisionally propose:

(1)    a general requirement that a collective freehold acquisition claim must be carried out by a nominee purchaser

which is a company; and

(2)    an exception to the above requirement where:

(a)    the premises to be acquired contain four residential units or fewer; (b)    all residential units are held on

long leases;

(c)      the leaseholders of all residential units are participating in the claim;

and

(d)    all those leaseholders agree. Do consultees agree?

This happens, in our experience, in most cases now anyway as a result of the difficulties in owning in individual names. As such, we 
consider it a wise proposal in all cases. We have a case currently where 4 leaseholders originally acquired the freehold. One has now 
disappeared, having sold their property, leaving the others to try to follow a more complicated procedure to acquire a lease extension or a 
freehold. We would therefore suggest the exception should be for premises of two flats or fewer.

Do consultees consider that some of the requirements of company  law are inappropriate or onerous for a nominee

purchaser company and should be relaxed? If so, please tell us which.

We do think that some of the filing requirements, particularly relating to the accounts, should potentially be relaxed to avoid these being 

unduly onerous for enfranchisement companies, particularly as there are already protections in place on the service charge accounts 

front, although we would anticipate that many would not want to take specialist advice on different company law rules for a nominee 

purchaser company.
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22. We provisionally propose that the nominee purchaser company used for a collective freehold acquisition claim must be a 

company limited by guarantee.

Do consultees agree?

We do believe that both companies limited by guarantee and companies limited by shares would be acceptable to leaseholders but that it 
would be preferable to use a company limited by shares. This is because of the flexibility it allows for granting more than one share to 
certain parties and this is important in the enfranchisement process particularly where there may be mixed use properties or parties with 
differing investments where different classes of shares may be appropriate.

We would not consider it an burdensome task to transfer shares.

Further, we note that it is our experience in the residential plot sales market that most purchasers of houses on modern freehold estates 
would take the transfer of a share certificate at the same time as purchasing a property. The conveyancing profession is already used to 
proceeding in this way. 

23. We provisionally propose that the articles of association of any nominee purchaser company exercising the right of

collective freehold acquisition must contain certain prescribed articles. We also propose that those prescribed articles

may only be departed from where:

(1)    all the residential units within the premises are held on long leases; and

(2)    the leaseholders of all residential units are members of the nominee purchaser company.

Do consultees agree?

It will help people seeking to enfranchise if examples of articles of association are readily available. If these are broad enough it is 
unlikely that groups seeking to enfranchise will need to depart from them. The difficulty in limiting the right to change the articles in the 
way shown is that unless “residential units” are defined as excluding affordable housing units or build to rent or student units it would not 
be possible to amend articles if these units existed on a particular scheme which cannot be necessary for the intended effect.
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We invite the views of consultees as to:

(1)    the matters in respect of which it would be desirable for articles to be prescribed; and

any matters in respect of which it would be desirable to require provision in the articles of association, albeit with 
some freedom as to that provision

(1) Existing company law legislation includes standard form articles and after further consultation groups such as the Law Society or 
Conveyancing Association may be able to produce standard forms.

24. We provisionally propose that a nominee purchaser company, having carried out a collective freehold acquisition, be

restricted from disposing of the premises acquired, save where:

(1)    all the residential units within the premises are held on long leases;

(2)    the leaseholders of all residential units are members of the nominee purchaser company; and

(3)    all members of the company agree with the proposed disposition; OR

(4)    the Tribunal makes an order permitting the proposed disposition. Do consultees agree?

There could be a number of reasons why part of the acquired freehold premises need to be disposed of in future and again if a subset of 
residential units within premises were not held in long leases then there would be no ability to, for example, sell surplus land or carry out 
other necessary disposals without going to a tribunal.

It may be that “disposal” needs to be defined in a way that excludes particular “permitted disposals”.



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

24

We invite the views of consultees as to the grounds on which the Tribunal should be empowered to permit a disposition

of the premises acquired collectively by a nominee purchaser company.

As set out above there should be some permitted disposals. 

When it comes to the potential for a disposal of the whole, there should be very limited circumstances in which this may be permitted

by a tribunal and there will need to be significant evidence of who was to acquire the freehold and any previous agreement or deals 

done. There should be no ability to a person/company to orchestrate an enfranchisement so that they can later benefit from this by 

taking control over the property themselves.

However, we think there could be some empowerment of a tribunal to permit a disposal where there is an enfranchisement that is 

not working and where there is a majority of leaseholders that want to dissolve the enfranchisement and sell the freehold. 

Alternatively, if all of the members of the nominee purchaser company agree that they want to dispose of the interest, they should be 

able to apply to the tribunal for permission to do so.

In either case, it should not be an automatic requirement of the tribunal to grant such permission.



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

25

25. We provisionally propose that the right of collective freehold acquisition should extend to the acquisition of the freehold of

an entire estate consisting of multiple buildings.

Do consultees agree?

While we can see why this suggestion may sound attractive initially, particularly where there are two or three buildings involved which are 
connected and really part of the same block, we are very concerned about the practicality of this on any wider estate. We are of the view 
that this proposal is so far extended from the original enfranchisement right of seeking to empower leaseholders to take control of the 
building in which they own a property, that it is likely to create significant discontent and frustration from leaseholders in buildings that had 
no interest in changing their landlord. 

In our view, this question illustrates the danger of focusing on the structuring of residential estates purely from the point of view of a 
subset of their occupiers in future and primarily for a point of view that estates are structured in order to avoid enfranchisement applying 
in future.

The call for consultation responses from the Law Commission stated that not all leaseholders are willing or capable of managing the 
building that their apartment sits within. Surely even fewer leaseholders are capable of managing a mixed tenure estate which will almost 
always include affordable housing (required on all schemes larger than 10 units) and may well include commercial property and specialist 
residential property such as care accommodation, private rented accommodation (build to rent) or student accommodation. These
tenures are encouraged by the government for a number of policy reasons and are included in mixed tenure and mixed-use schemes for 
reasons other than preventing enfranchisement legislation from applying. 

There is a significant risk that giving a particular subset of the residential market wide powers to acquire property at a discount and 
subject to limited obligations will preclude future development. Why would a registered provider be willing to take space within a 
development if there was a significant risk that the existing freeholder would fall away and a small group of leaseholders take over 
management responsibility? Why would a commercial tenant want to take space on the floor of an apartment scheme (or participate in 
any scheme of private sale flats) if this could occur?

In any situation where there is a strong chance of property being taken away from its owner, the value of that property decreases. This 
unavoidable fact will impact on how lenders view development finance to mixed-use schemes and how funders of student housing or 
build to rent will be willing to provide long-term finance in any scheme where there are private apartments held on a long lease. 

We do not recommend that this reform is introduced. We also queried whether government would be complying with its obligations under 
human rights legislation and under the constitution if property could be taken away by a particular favoured part of Society for less than its 
full value.
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We invite the views of consultees as to how such a right might operate. Do consultees consider that there are any

problems  with the  approach  we have suggested at paragraph 6.95, or any other issues for which we would need to provide?

Despite what we have mentioned above, if it is this right is essential, we would agree it should be based on an estate where there is a 

common service charge.

One main concern is that we do not think this right will result in the majority of leaseholders having much say in how the building is 

managed. As such, we would expect the level and quality of that management to significantly decrease compared to the position before 

collective enfranchisement.

We consider the expectation and level of expertise required by the new landlords to run a whole estate to be too much of a burden for 

most individuals/groups of individual leaseholders. It is also difficult to imagine many being prepared to take on the role of director if they 

knew what was involved, especially as there is no real incentive for them to do so.

We suspect that there will be little interest in leaseholders of houses being part of any such claim and expect it to cause difficulties for 

them if they are included by virtue of them being on the estate, even if they do not participate in any claim. It may be that this is not 

envisaged but we do not know from the proposal whether you are only suggesting that those buildings with sufficient qualifying tenants 

would be involved or whether it would be sufficient for there to be the requisite numbers across the estate as a whole.

We are also of the view that there should be provision for granting different types of shares for different buildings on an estate. This is 

particularly so where there are differing types of properties and separate individual service charges for a particular building.

In general, we can see there being real difficulties in practice with this proposal and see it having limited uptake.
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26. We  provisionally propose that a nominee purchaser carrying out a collective freehold acquisition should acquire:

(1) the freehold to the building or buildings in which the flats are situated, including any common parts; and

(2) any other land let with the flats within the building. 

Do consultees agree?

It seems appropriate that this applies to the example areas specified in the consultation responses, in particular lock-up garage areas 
and open car parking areas.

Care will need to be taken to avoid flying freeholds arising where the surface of car parking spaces in underground car parks are let.

There is an increasing development value in areas of lock-up garages and it is important that landlords’ right to participate in 
development value is protected. This could make compensation payable for loss of these areas higher for leaseholders seeking to 
enfranchise. 

We  provisionally propose that a nominee purchaser carrying out a collective freehold acquisition should be entitled to

acquire the freehold of other land over which the leaseholders exercise rights in common, provided that the right is shared 

only with other occupiers within the building(s) being acquired.

Do consultees agree?

Though the situation might dictate that there is no one else at the time of the claim who have the rights to certain land, we do not 
consider it just for a freehold owner to lose land not subject to a residential lease and it would give leaseholders a greater interest than 
their right permits, thereby again extending the scope of an enfranchisement beyond the original intention of giving the leaseholders the 
right to a say in how the building in which they own a flat, is managed. Ensuring things are kept how they are will allow leaseholders and 
landlords alike to continue to use the land they have always been entitled to use and if leaseholder’s want to acquire this additional 
property, it must be remembered that the right to enfranchisement is a no fault right. 

It would be more appropriate to allow leaseholders to indicate whether they are claiming this right on the claim form as well as propose a 
price for the land. This would enable a landlord to either decide they would want to retain it and grant rights instead or to agree to the 
disposal in principle, subject to agreement or determination of a fair price. 

Further, there is a high risk that this will cut completely across the structuring of mixed tenure or mixed use schemes. Again, this reform 
seems to proceed from the false premise that residential leaseholders are the only occupiers of residential schemes, and that they are 
best placed in all circumstances to manage their estates.

We would like to make the observation that although this is a consultation on improving access to enfranchisement rights, there is a 
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danger that approaching the rules governing the legal composition and structuring of estates from a niche perspective will lease to an 
adverse impact on the development of new homes in England in future. The danger is that reforms are made from the perspective of
lawyers who specialise in contentious enfranchisement disputes, which arguably arise on a minority of development schemes in the 
United Kingdom rather than the majority of such schemes, and that these reforms make it risky and or more expensive to provide 
apartments for sale to private buyers on development schemes. 

It is telling that the consultation makes no reference to key sections of the residential market including build to rent and student 
accommodation, and makes limited reference to the impact enfranchisement reform will have on registered providers. There is also no 
consideration of how a move towards collective enfranchisement will affect environmental liability and liability under section 106. It is also 
apparent that the consultation proceeds from the premise that it should be easier for purchasers of certain assets in the United Kingdom 
to obtain additional assets easily and without paying a commercial freeholder would see as full value

Care is nearly always taken when creating the legal rights in leases and transfers applying to an estate (i.e. ‘structuring’ it) to ensure that 
rights are only granted to parties that need them. This is often to make sure that parties don’t over pay under their service charges for 
areas that they have no need to use. 

Again, this will really impact on investors in build to rent and student schemes taking a block or blocks on a mixed tenure estate. It 
creates a risk that the common parts they rely on will be removed from professional management. 

Care also needs to be taken that leaseholders are not encouraged to take responsibility for areas such as substations, pumping stations, 
flood walls or other complex infrastructure or amenity areas without fully appreciating the risks that they are taking on. It does not seem 
fair or realistic to expect a developer to retain the freehold to those areas with leaseholders being able to ‘cherry pick’ easier to maintain 
areas and acquire the freehold to them. It is often a planning requirement (sometimes protected by Section 106 agreements) that 
particular public infrastructure or amenity areas are provided, and this proposed reform makes ongoing enforcement of those 
requirements less certain.

There is a suggestion in the call for responses that leaseholders should be able to buy large areas of land without needing or being 
encouraged to take specialist legal advice. It is not clear how these leaseholders will therefore appreciate the obligations attendant on 
the owners and managers of developed property, including under environmental legislation, s11 Housing Act, or under section 106 
TCPA 1990
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27. We provisionally propose that, on a collective freehold acquisition:

(1)    any mortgage secured against the freehold title should automatically be discharged upon execution of

the transfer; but

(2)    the nominee purchaser should be under a duty to pay: (a)    the whole of the price, or

(b)    (if less) the sum outstanding under the mortgage, to the mortgagee or, alternatively,

into court; and

(3)    any sums due from the nominee purchaser to the landlord should be reduced by any sums paid under (2) 

above.

Do consultees agree?

It is likely that any mortgage secured on a freehold in this way would be an “all monies charge” so it could be very expensive for nominee 
purchasers to have to redeem such a charge in order to enfranchise a freehold.

In addition, mortgage lenders will react to the risk of this occurring to a mortgaged freehold by avoiding providing long-term funding to 
schemes where there is a risk of the charge being redeemed early. This will impact on the amount of schemes being developed and on 
the price of those schemes.

Care should also be taken to ensure that this does not impact on registered providers in particular, who raise much of their funding by 
mortgaging their sites to lenders or to support bond issues.  Student housing operators and build to rent landlords are also likely going to 
want to charge their freeholds on an ongoing basis, and the Law Commission (or Government) should specifically confirm if these 
reforms would have any impact on existing facility agreements (for example by amounting to an “event of default”) or on commercial 
terms for debt finance secured against mixed tenure schemes.



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

30

We also provisionally propose that on a collective freehold acquisition – save in the case of estate rentcharges imposed 

to secure positive covenants – a landlord should be under a duty to use his or her best endeavours to redeem any

rentcharge.

Do consultees agree?

There should be an obligation on the landlord to (genuinely attempt to) apply to the rentowner to redeem any enforceable rentcharge, 
however, in order to avoid this adding to the time involved in the process, there should not be a requirement on the landlord to achieve 
the redemption. 

If there is to be a redemption, the costs should be recoverable from the leaseholders on completion.

However, if  the duty is “best endeavours” and if this has its usual contractual meaning as requiring every effort to be undertaken short of 
those that would lead to the insolvency of a party, then we do not recommend at all that this reform is introduced. It is relatively common 
to have historic rent charges present on titles or relatively nominal amounts and for those to be tolerated because the developer has 
taken out insurance policies against the rent charges being enforced. This proposed reform entirely cuts across that practical approach. It 
would perhaps be safer and preferable for all concerned for any new legislation to say that rent charges other than estate rent charges 
are automatically extinguished by a successful collective freehold enfranchisement, or that the remedy under Section (114) of the Law of 
Property Act does not apply to a property once it has been the subject of a collective freehold enfranchisement or once it or any part of it 
has been sold for residential use.

28. We provisionally propose that, where a nominee purchaser making a collective freehold acquisition claim is to acquire

the whole of the landlord’s freehold interest, any rights and obligations that are not ordinarily discharged upon payment of

the purchase price should be continued automatically.

Do consultees agree? What do consultees consider would be the best statutory means by which this could be

achieved?
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We provisionally propose that, where a nominee purchaser making a collective freehold acquisition claim is to acquire

the whole of the landlord’s freehold interest, the parties should only be able to adopt additional covenants if those

covenants are drawn from a list of prescribed covenants.

Do consultees agree? Which covenants do consultees consider should be included within such a prescribed list?

It is unclear why groups seeking to enfranchise should be inoculated from the rights and obligations applying to the land that they are 
able to forcibly acquire. There will likely be all sorts of rights and obligations imposed as a result of the private law history of a given site 
(for example claw back or overage obligations) or as a result of planning legislation (for example section 106 obligations). 
It would not be realistic or fair to expect the developer of a site, or outgoing freeholder/landlord, to retain responsibility for these 
obligations. 

With regards to only allowing covenants to be imposed from a prescribed list, although there are common forms of transfer deed and 
obligations seen on most or all transfers of part, it would be almost impossible for this to be workable on a site by site basis. It is not the 
same as having prescribed articles of association for companies because every site is different and relates to adjoining sites in a different 
way. There is a particular issue here in any circumstance where site specific legal documents still have to be referred to on transfer 
deeds, or in any situation where rights have to be granted over defined areas of land. It would be very difficult for a standard list/transfer 
of part to satisfactorily address these situations. 

We do not recommend that this reform is adopted although a recommended standard document could give parties a base from 

which to start negotiations.

29. We invite the views of consultees as to whether, on a collective freehold acquisition claim where the leaseholders’ existing

leases contain rights and obligations in respect of land that is to be retained by the landlord, the nominee purchaser should 

(where there is no current estate management scheme in  place) acquire  the freehold subject to terms in respect of the

retained land that:

(1)    reflect the rights and obligations set out in the leaseholders’ existing leases; or

(2)    appear within a prescribed list of appropriate covenants.

Ensuring consistency across an estate is of paramount importance. As such, the rights and obligations as set out in the leaseholders 
existing lease should mirror the terms in which the nominee purchaser acquires the freehold. Difficulties will be avoided due to the fact 
the leases have already been accepted by the leaseholders when they purchased them.
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We invite the views of consultees as to the types of term that should be included within such a prescribed list.

Terms should include access rights for repair or maintenance over neighbouring properties, rights of ways for services as well as 

obligations relating to keeping property in good repair and condition (including outside areas) and for making payments towards 

communal maintenance and upkeep. A review of any market standard precedent transfer of part should pick up a suitable list of terms. 

30. We provisionally propose that, on a collective freehold acquisition claim where the leaseholders’ existing leases do not

contain rights and obligations in respect of land that is to be retained by the landlord, the nominee purchaser should (where

there is no current estate management scheme in place) acquire the freehold subject to terms in respect of the retained land 

that appear within a prescribed list of appropriate covenants.

Do consultees agree?

We believe, similarly to individual freehold claims, that the starting point should be the terms set out in the prescribed list of appropriate 
covenants. However, as mentioned above, all land is different so each transfer may have different requirements. As such, a method 
ensuring a sensible agreement is reached between the parties to cater for each piece of land individuality would be desirable. Difficulties 
may ensue for parties where potential for agreement is stifled.

Though it is accepted that some parties look to tactically game the tribunal system, this issue is suitably important for the parties to have 
to try and reach agreement in such circumstances. Further, on a collective claim, the costs of going to a tribunal are more fairly weighted 
as they will be split between the participating leaseholders.

We invite the views of consultees as to the types of terms that should be included within such a prescribed list. 

Terms should include access rights for repair or maintenance over neighbouring properties, rights of ways for services as well as 

obligations relating to keeping property in good repair and condition (including outside areas) and for making payments towards 

communal maintenance and upkeep. Comments set out above apply to this response as well.



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

33

31. We provisionally propose to introduce a new power for leaseholders exercising the right of collective freehold acquisition to

insist, if they so choose, that the freeholder take a leaseback or leasebacks of all parts of the premises (other than common 

parts) which are not let to participating leaseholders.

Do consultees agree?

It seems profoundly unfair (and potentially unconstitutional) to enable one group of private landowners to force another private party to 
take a 999 year lease of land or space that is impliedly seen as onerous by the group seeking to enfranchise. This reform proposal 
illustrates the problems arising from approaching enfranchisement reform from the false premise that it should be easy for someone 
buying part of a thing to get the rest of the thing cheaply or for free. 

If leaseholders are not willing or capable of being the landlords of areas on an estate, such as the on-site affordable housing, complicated 
amenity areas, or commercial space, then they should not enfranchise the entire estate and laws should not be introduced that
encourage them to do. It will cut across other objectives of government, such as provision of affordable housing, affordable rented 
accommodation, encouragement of ‘placemaking’ and regeneration, or the retention/provision of commercial and employment space in 
residential areas. 

We do not agree that this reform should be introduced. However, if it were to be introduced then this should only be on the basis that on 
any future lease extension or application to acquire the share of the freehold from any sub-lessee, the landlord would receive 
compensation based on the calculation method at the time of the enfranchisement but based on the values at the time of the subsequent 
application. 

32. We provisionally propose that, where premises have been the subject of a collective freehold acquisition claim, the

leaseholders in those premises should be prohibited from making a further collective freehold acquisition claim in respect

of the same premises for a set period.

Do consultees agree?

We believe a further collective freehold acquisition claim, though possible, is rare in practice. The circumstances in which it occurs is 
usually when one group of leaseholders has a falling out with the other, for a whole range of reasons. 

This proposal would work to merely create unnecessary additional regulation if the right to participate is brought in, as here the benefit of 
removing one group of leaseholders from the freehold ownership would be nullified.
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We provisionally propose that five years would be an appropriate duration for such a prohibition.

Do consultees agree?

We think this is a truly arbitrary duration. In some buildings it may be reasonable but in others the effect of a bad enfranchisement on a 
leaseholder for 5 years may create great difficulties, particularly if it affects the saleability of individual flats.

33. Do consultees believe that the ability of parties to enter into a transfer of the freehold of a block of flats outside the 1993 Act

creates significant problems in practice?

In our experience, it has not been detrimental for leaseholders to acquire the freehold of a block of flats outside of the legislation. 

This exception is the fact that in many cases, the rules in relation to rights of first refusal will apply. This means that where it is the 

intention of all of the leaseholders to participate in a claim, the landlord should potentially still follow the rights of first refusal 

procedures. Leaseholders often find this difficult to understand as it seems to be without justification and increases the length of the 

process and leaseholder’s costs. We do not think the right of first refusal requirements should apply where the landlord is selling to 

the majority of leaseholders in a building and we would suggest that the Landlord and Tenant Act 1987 be amended to deal with this.

What steps, if any, do consultees believe could be taken to control or limit the use or impact of parties entering into a freehold
transfer to a group of leaseholders outside of a new statutory enfranchisement regime?

We think that there should be transparency and a requirement for warnings to be given to leaseholders proceeding outside of the 

statutory process, to inform them that they do have rights under a statutory process. A significant issue in this area is the lack of 

understanding of leaseholders. We suggest that Government produce an advice document made available to all leaseholders, 

particularly when they are acquiring a leasehold property or when seeking to acquire a freehold.

Landlord’s should also be required to highlight the rights and suggest that the leaseholders seek independent legal advice, on any 

voluntary deal made, with the potential for a leaseholder to unravel a deal if it is later determined to be onerous but where no such 

warning was given by a landlord.

We also think there should be protection for leaseholders required to pay a sum for a valuation for a voluntary deal but who do not then 

proceed on that basis but proceed under the statute, where they then have to pay a further sum for a valuation to be prepared. We think 

there should be a provision for any sum paid for an initial voluntary valuation to be reimbursed if a later statutory valuation is required 

(although we think there should be a time limit on this of 3 or 6 months). 
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34. We provisionally propose a new right to participate: the right for leaseholders who did not participate in a prior collective

freehold acquisition claim, or who did not qualify for the right at the time of the prior claim, subsequently to purchase a share 

of the freehold interest held by those who did participate.

Do consultees agree?
We think this right may simultaneously interest some leaseholders but may also have a negative effect on persuading others in joining 
into a claim initially. They may be of the view that if they can join a claim at a later date, there would be no point in joining in and incurring 
costs until they have the certainty that the claim will proceed. If this new right is brought in, we would propose that there also be some 
protection for the original participating lessees to ensure that they do not end up taking all the risk and incurring higher costs than anyone 
seeking to join in at a later date.

34.1 Do consultees consider that the right to participate should be available only in respect of collective freehold acquisition

claims completed in the future, or also in respect of collective enfranchisement claims that completed before commencement 

of the new regime?

We believe there is potential for a two tiered leasehold system to be created if this right was not to work retrospectively. This may have 

the impact of affecting the values of some flats, distinguishing between blocks where leaseholders do have rights to enfranchise and 

those where leaseholders do not. 

We think it would be important to ascertain how any new participator would pay to join in to a claim that has already completed in order 

to ensure those that actually undertook the claim are not unfairly treated. 
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34.2 We have identified at paragraph 6.156 a number of issues which will need to be addressed in order for the right to participate

to operate successfully. We invite consultees to share with us their views on how these issues might be resolved, and to tell us

of any further difficulties they foresee with the operation of the proposed right.

As above, we believe the valuation method is an important factor in this right operating successfully and it will need to be considered to 

be fair for the landlords (both where claims are yet to be made and those who have acquired the freehold under the current procedures) 

and also for the leaseholders.

Other than this, we agree with the issues raised and believe there should be careful consideration of the provisions in order to avoid  

difficulties in the legislation. If there is not, we would predict that this right will make it incredibly difficult to start an enfranchisement claim 

and we would expect more leaseholders to be prepared to wait and see what will happen with any claim, thereby leaving the risks to 

others.

We would suggest that on any acquisition, the Land Registry be obliged to note the purchase price, the associated costs and the 

participating flats, so that any subsequent purchaser can easily access the information required to calculate the compensation that they 

should pay to the original participants.  

35. We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a collective freehold acquisition

claim to:

(1)    use a company limited by guarantee as the nominee purchaser; 

(2)    comply with the applicable rules of company law; and

(3)    use a set of partly-prescribed articles of association for the company limited by guarantee.

We can see little benefit to requiring leaseholders to use a company limited by guarantee over that as one limited by shares, with the 

latter being more flexible. Other comments have been made on this point at question 22.
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36. To what extent does the current ability of parties negotiating the terms of a collective enfranchisement to agree the terms of 

the freehold transfer without restriction:

(1)    increase the duration and cost of the enfranchisement process; 

(2)    increase the potential for disputes; and

(3)    lead to future difficulties (financial or otherwise) resulting from the inclusion of unusual terms within the

freehold transfer?

Our comments on this are in line with our response to questions 12 and 20.

36.1
To what extent would limitations on the ability of parties to include new rights and obligations in a freehold transfer to a

nominee purchaser:

(1)    reduce the time and cost involved in acquiring the freehold collectively; 

(2)    reduce the potential for disputes; and

(3)    reduce future difficulties (financial or otherwise) resulting from the inclusion of unusual terms within the

freehold transfer?

Our comments on this are in line with our response to questions 12.1 and 20.1.

36.2 Would this reform result in a higher proportion of leaseholders seeking to exercise the right of collective freehold 

acquisition?

Our comments on this are in line with our response to questions 12.2 and 20.2.
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37. To what extent would our proposed new ability for leaseholders exercising the right of collective freehold acquisition to

require the freeholder to take leasebacks of all parts of the premises (other than common parts) which are not let to 

participating leaseholders make collective freehold acquisition more affordable? Would this reform result in a higher 

proportion of leaseholders seeking to exercise the right of collective freehold acquisition?

Yes, we believe it would make the right more affordable by virtue of the fact that they would not either need to split the 

additional cost themselves or find third party funding. However, it will mean that the landlord will retain an interest in the 

building, which may be something which will affect the attractiveness of the right of removing the landlord from the 

building in the majority of cases (as per the current law)

38. We provisionally propose to replace the language of “houses” and “flats” with the new concept of a “residential unit”.

Do consultees agree?

Subject to the final definition of “residential unit”, we agree that replacing “houses” and “flats” with the concept of “residential unit” is likely 
to be more straightforward and user friendly. 

38.1 Do consultees think that our proposed definition of a “residential unit”, set out at paragraphs 8.37 to 8.56, will work

successfully in practice?

While we think it may work in many cases, we anticipate that there is still likely to be a dispute in some situations and that there will still 

be potential for disagreement over the wording “constructed or adapted for the purposes of a dwelling” and possibly also “residential”, as 

it may well be that this would include short term serviced apartments within such rights, something that has been considered in a 

number of cases to date and so far always excluded.

38.2 We provisionally propose to exclude business leases from enfranchisement rights.

Do consultees agree? If so, do consultees agree that the best method of achieving this exclusion is by restricting

enfranchisement rights to leases which permit residential use?

Yes, business leases should be excluded from enfranchisement rights but the exact extent of the definition of business premises should 

be clearly defined in the legislation.

Yes, restricting the right of enfranchisement to leases which permit residential use would be a good way of achieving this. 
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39. We provisionally propose to maintain the requirement that, in general, a leaseholder must have a lease which exceeds 21 years

in order to qualify for any enfranchisement rights.

Do consultees agree?

Yes. 

40. We provisionally propose maintaining the current  legal position that separate, concurrent long leases between the same

landlord and leaseholder may be treated as if they were a single long lease.

Do consultees agree?

Yes but only if they relate to exactly the same property.

We provisionally propose maintaining the current legal position that renewals or statutory continuations of long leases are

also to be treated as long leases. Further, we propose adopting (across the board) the 1967 Act’s approach to consecutive long

leases, in treating them as a single long lease.

Do consultees agree?

Yes, however under the current legislation there is a provision that where there is a requirement for a premium to be paid for a renewal of 
the lease, so that there is a consecutive lease. However, e are of the view that the leases are considered together as a single long lease  
only when the second lease has commenced and that this should remain the case. 

41. We provisionally propose that all qualifying criteria for enfranchisement rights based on financial limits (both the low rent 

test and rateable values) be removed.

Do consultees agree?

Yes – these have become increasingly difficult to determine, particularly as there is often required information missing.
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42. We provisionally propose that the requirement to own premises for two years before exercising enfranchisement rights in

respect of those premises be abolished.

Do consultees agree?

Yes, this now really just acts as a trap for the unwary and we can see little reason for it to remain in place.

43. We provisionally propose that the right of individual freehold acquisition should be available where:

(1)    a leaseholder has a long lease over premises which include at least one residential unit which is not

sublet to another person on a long lease;

(2)    there are no units in the building save for the unit(s) let to the leaseholder under his or her long lease; and

(3)    the premises let to the leaseholder comprise either: 

(a)    one unit; or

           (b)    more than one unit, but:

(i)      none of those units are residential units that are sublet to another person under a long lease; and

(ii)     the floor space of any non-residential units does not exceed 25% of the floor space of all the units combined.    Do 
consultees agree?

Yes.

44. We provisionally propose that the premises which may be the subject of a freehold acquisition claim (whether individual or

collective) should be identified in line with the 1993 Act’s definitions of “self-contained building” and “self-contained part of a 

building”.

Do consultees agree?

Yes. 
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We provisionally propose that, otherwise, the “building” in which a unit is contained can be defined simply as a built structure 

with a significant degree of permanence which can be said to change the physical character of the land.

Do consultees agree?

We do agree, however, we believe some properties should be specifically excluded that may potentially be considered to be a “building” , 
though it would be plainly absurd to include them, for example beach huts, converted garages etc.

45. We  invite consultees’ views on the desirability and workability of creating a discretion for the Tribunal to authorise, in

limited circumstances, a freehold acquisition (whether individual or collective) where this would not otherwise be possible

because the building or part of building concerned is not, or might not be, self-contained.

We are of the view that this is both undesirable and unworkable.

However, if the Commission is minded to pursue this we think there should be very limited circumstances in which this could be the case 

and we would expect the presumption to be that the property would not be enfranchiseable as there is a very real concern of practical 

problems for the owner of the other part of the property. There would also need to be very specific terms of any transfer to protect the 

properties.

We think that there should be strict guidelines as to what may be acceptable, as simply to leave it to the tribunal’s discretion is too open 

ended and likely to result in claims being made, where the parties advisors could not properly advise on the likelihood of success, 

resulting in unnecessary costs being incurred.

46. We provisionally propose that it is appropriate to apply a maximum percentage limit on non-residential use to individual

freehold acquisition claims concerning premises containing multiple units.

Do consultees agree?  

Yes. 
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46.1 We provisionally propose that that limit should be the same as that which applies to collective freehold acquisition claims.

Do consultees agree?

Yes.

46.2 We provisionally propose that the limit should be set at 25% of the internal floor space (excluding common parts).

Do consultees agree?

Yes.

47. We provisionally propose to maintain an equivalent of the current requirement that, for a collective enfranchisement, there

must be a minimum of two or more flats held by qualifying tenants in the premises to be acquired.

Do consultees agree?

Yes.

48. We provisionally propose to maintain an equivalent of the current requirement that, for a collective enfranchisement, at

least two-thirds of the flats in the premises to be acquired must be let on long leases.

Do consultees agree?

Yes.

49. We provisionally propose that the leaseholders of at least half of the total number of residential units in the premises to be

acquired must participate in a collective freehold acquisition.

Do consultees agree?

Yes.
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50. We provisionally propose to remove the requirement that, in the case of a building containing only two residential units, both 

leaseholders must participate in a collective freehold acquisition claim.

Do consultees agree?

No – we think this is likely to lead to a number of abuses by one leaseholder over the other in a situation where there is most likely to be 
a neighbour dispute in an enfranchisement claim.

While we can see why this may assist a leaseholder whose neighbour is not interested in a collective claim, even if the right to participate 
does come in we can still see this giving rise to a number of abuses. For example, say the owner of the top floor flat wanted to extend 
into the loft but needed landlord’s consent to do so, or the ground floor flat wanted to extend into the basement if they completed the 
claim without the other leaseholder joining in, there is nothing to prevent them from significantly changing the building for their own 
benefit and potentially to the detriment of the other leaseholder. 

Another issue would be where one leaseholder currently owns the freehold, why should the other leaseholder be able to acquire it 
instead? Why would one leaseholder’s rights be more important than the others?

Therefore, if this proposal were to come into force, there would need to be significant protections put in to place to prevent abuses and 
unfairness.

51. We provisionally propose to remove the current prohibition on leaseholders of three or more flats in a building being qualifying

tenants for the purposes of a collective enfranchisement claim.

Do consultees agree?
We can agree with this if it is intended that the current freehold owners will receive the true value for their interest, rather than any 
reduced premium. 

52. We provisionally propose the continuation of the 25% limit on non-residential use in collective freehold acquisition claims.

Do consultees agree?

Yes.



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

44

53. We provisionally propose the continuation of the exceptions from collective freehold acquisition claims for resident

landlords and operational railway tracks.

Do consultees agree? 

Yes.

54. We provisionally propose that the qualifying criteria for the collective freehold acquisition of an estate ought to

correspond to those for the collective freehold acquisition of a single building.

Do consultees agree?

As set out above, we do not believe that this right is workable, save for in very limited circumstances such as where a small number of 
buildings are so close together that they are in effect the same block. 

We therefore believe the qualifying criteria should be limited in this way and that it should be a requirement that even if the extent of the 
non-residential areas is calculated together across all the buildings included in the claim, the numbers of qualifying tenants and 
participating tenants should be required to be calculated in respect of each building, rather than as a whole.

55. We invite the views of consultees as to whether there should be an exception to the two-or-more flats requirement and the 

two-thirds condition in the case of buildings consisting of two residential units, so as to enable a “collective” freehold

acquisition by the leaseholder of one unit where the other is retained by the landlord of the building.

We are not swayed by arguments presented in the consultation that it would be necessary or indeed correct that in all cases there 

should be an exception to this rule as we cannot see why one leaseholder who does not own the freehold should suddenly be able to 

swap positions with the other. We can see no reasonable justification for this.

56. We provisionally propose that the 25% limit on non-residential use should apply to two-unit buildings as it does to any other 
multi-unit building. Do consultees agree? 

Yes.
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If consultees disagree, how should two-unit buildings be treated differently? Do consultees favour:

(1)    a proviso to the effect that a non-residential unit can be treated as residential where its use is “ancillary” or

“complementary” to residential use of another unit;

(2)    a higher percentage limit; or

(3)    a sunset clause?

Alternatively, is there another potential approach we should consider?

57 Do consultees think that the ability of a head lessee of a block of flats to acquire the freehold of that block individually is a

significant problem with our proposed scheme, compared with the reality under the current law?

We have seen in a number of situations that there are difficulties for head lessees, particularly those whose leases are getting short, that 

they have no rights to extend their lease as a whole or to acquire the freehold. They can, however, apply to extend their lease in respect 

of individual units, where there is no other qualifying leaseholder, following the Aggio decision. However, they will have entered into the 

lease knowing the length of it and knowing that this was what they were acquiring. 

There will be situations where the head lease is subject to only long leases and others where all or some of the units are let out in the 

rental market or sold on shared ownership leases. Whilst we can see why extending the right to acquire the freehold to the head lessee 

may be appropriate or desirable in some situations, we think that in the majority of cases it will be taking the right much further than the 

current right. Further, in the main, we would expect it to again allow one commercial investor to take precedence over another.

58. Do consultees consider it desirable to attempt to restrict the enfranchisement rights of commercial investors further than the

current law does? 

No, we do not think it is desirable to restrict the enfranchisement rights of commercial investors further  than the current legislation. 

In our view, as set out above, if the current investor receives the true value for their interests, then investors into a building should be 

able to play a full part in the running of the buildings they have invested in.



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

46

If so, do consultees consider that it might be possible successfully to restrict the enfranchisement rights of commercial 

investors:

(1)    by means of a residence test; or

(2)    by the adoption of a reduced definition of a residential unit, to exclude units which are let on short residential 

tenancies?

Are there any other options we should consider?

No, we do not think the residence test should be re-introduced, nor do we think excluding leases let on short residential tenancies is an 
appropriate way of restricting commercial investors. 
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59. How and to what extent has the exercise of enfranchisement rights been slowed down, prevented, or made more costly

by:

(1)    the qualifying criteria based on financial limits (the low rent test and rateable values) under the 1967 Act;

(2)    the difficulty in categorising premises as either flats or houses;

(3)    the uncertainty surrounding the definition of a “house” under the 1967 Act and the definition of a “self-

contained building” under the 1993 Act;

(4)    the two-year ownership rule under the 1967 Act and (in respect of lease extensions) the 1993 Act; and

(5)    the general complexity and inaccessibility of the qualifying criteria for enfranchisement rights?

(1) The only difficulty with (1) is obtaining the relevant information, as many local authorities no longer retain rateable value

information and trying to find this out can therefore slow claims down. 

(2) We do not often have a difficulty with this, but where we have had this difficulty in the past we have served claims in the 

alternative and avoided court and tribunal claims. We therefore think that this is of little concern.

(3) This is only the case for a small minority of cases where there is a difficulty with the definition. It is accepted that there 

have been many claims about this issue, however, we would suggest that any change to the definition is likely to bring 

new claims where potential grey areas are found. Although the current definitions are not perfect, we do now have case 

law to review and take guidance from. This would be re-started if the definition were to change.

(4) This does tend to either lead to greater risk involved in the claim or delay and the potential for a voluntary deal. We see 

little benefit to either party in this being retained, save for as being a trap for the unwary.

(5) The qualification criteria under the 1967 Act is complicated, however, this is not usually the case under the 1993 Act, 

particularly for lease extension claims. Much of the inaccessibility is due to lack of understanding about leasehold 

properties and leaseholder rights and is usually only a problem with complicated structures and title structures. 
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To what extent would our proposed reforms to qualifying criteria reduce:

(1) the duration and cost of the enfranchisement process; and

We can see how claims can be made shorter under the proposed procedures and, depending on what provisions come 
in on costs, the process could be made cheaper. However, we can also see how the proposals could allow the 
processes to be dragged on (in the same way as the 1967 Act can result in cases taking years rather than months). 
Further, we believe that although we would expect a claim under the current 1993 Act to take between 6 to 12 months 
on average, this is often completed much more quickly and the prescribed deadlines in that legislation do give the 
parties some certainty as to what will happen when. 

The fact that it requires careful reading of the legislation should not be a bar to the parties understanding the 
requirements. We are therefore of the view that changing the procedures may, in practice, not have the desired effect of 
reducing time and costs involved in all cases.

(2) the number of disputes arising under the enfranchisement regime?

Again, we can see why the proposed changes to the procedure suggest that there will be fewer disputes, due to the shorter timeframe for 
the landlord to respond and then the shorter time for the parties to apply to the tribunal, though we suspect that there will in fact be more 
claims submitted to the tribunal. 

We also expect that there will remain grey areas for parties to dispute on the terms of the transfers or new leases and that due to the 
shorter timeframe proposed, there will be a shorter time to reach agreement and therefore the potential for more claims to end up in a 
tribunal hearing and higher costs involved.
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60. We welcome evidence as to the likely effect of further restrictions on the ability of commercial leaseholders to enfranchise

(whether at all, or at a higher premium than other leaseholders) on:

(1)    the leasehold market;

(2)    the wider housing market; and

(1) the economy more broadly.

We are in favour of a housing market that has a good mix of private ownership, social housing, council stock and PRS/’Buy to Let’ (with 
the landlords of the latter allowed to fully and properly participate in the ownership of buildings or blocks they have invested in) and we 
therefore think that any changes should be carefully thought through to aid this aim.

The greater the restrictions on the ability of commercial investors to enfranchise, the greater effect there may be in the leasehold market. 
We believe that the leasehold market may be affected in terms of fewer investors looking to invest if restrictions are placed on investor 
leaseholders’ right to enfranchise. This would be as a result of investors being unable to utilise the lease extension and enfranchisement 
rights or if they believe it will cost them more than others.

In the alternative, it is plausible that investors would choose to invest only in leases where the term is of a sufficient length to enable them 
to sell their investment before needing to exercise their lease extension rights.

The impact of this on the leasehold market would be that it would become increasingly difficult for the owners of shorter leases to sell. 
Investors with experience in dealing with claims who would normally buy a short lease and deal with the claim and allow individuals to 
sell the property, may now not do. This in turn impacts negatively sale prices of certain leasehold properties.

The availability of rental properties on the market may lessen as a result of fewer investors acquiring leasehold properties. This in turn 
will have a negative effect on the market and may even increase rental prices as there will ultimately be less available. 

A negative impact on the leasehold market will have a knock on negative effect on the economy more broadly. This will happen through a 
reduction in the income from the sector by way of tax revenue, harmfully affecting households who rent properties.
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61. We provisionally propose:

(1)    that shared ownership leaseholders should be entitled to a lease extension which is of the same length as that

available to any other leaseholder; and

(2)    that the terms of the lease extension must replicate any terms of the existing lease which relate to its shared

ownership nature.

Do consultees agree? 

We do agree, however we are aware that most shared ownership landlords will seek to grant lease extensions where they can and
removing the requirement that they own 100% equity will not remove the difficulty where the shared ownership landlord does not have a 
sufficiently long lease to be able to grant the 90 year extension. Surely the shared ownership landlord will need to stay the landlord of the 
shared ownership lessee until they have staircased to 100% equity, otherwise the scheme does not work. 

Such a situation would not cater for the shared ownership element of the lease extension, thus it would be inappropriate for the competent 
landlord to be a superior landlord in the usual way.

As a result, provision must be made for this in any proposals.

Otherwise, yes, the terms of the new lease should replicate the current terms relating to the shared ownership nature of the lease. 
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We invite the views of consultees as to:

(1) the calculation of the premium payable by a shared ownership leaseholder for a lease extension;

(2) any issues of valuation and procedure which arise where the provider of the shared ownership lease is itself a 

leaseholder; and

(3) any other issues which may arise on the exercise of the right to a lease extension by a shared ownership 

leaseholder.

(1) It is important to take into account the differing interests of both the landlord and the leaseholder when calculating the premium. 

We suggest calculating the premium in accordance with all other lease extension matters and then apportioning, to ensure the 

leaseholder only pays a sum relevant to the share they own. We take this view based on fairness, as it would mean the landlord 

then recovers a higher sum when the leaseholder staircases, because the value of the property will be higher with the extended 

lease

(2) As already highlighted, in situations where the provider of the shared ownership lease is a leaseholder, it causes some issues. 

This is because they may not have an adequate length of term in which to grant the 90 year extension and they will need to 

remain the immediate landlord of the shared ownership leaseholder. As such, provision will be needed allowing this to happen 

which would, in turn, need to factor in a premium payable to the competent landlord as well as the shared ownership provider.

(3) We have no further observations.
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62. We invite the views of consultees as to whether the proposed requirements for a collective freehold acquisition claim 

that:

(1)    two-thirds of the residential units in a building or on an estate must be let on long leases; and

(2)    leaseholders of at least half of the residential units in the building or on the estate must participate in the

claim;

should be relaxed where a building or estate includes residential units let on shared ownership leases.

No, we do not believe the requirements should be relaxed where a building or estate includes shared ownership leases. It is 

completely appropriate for the requirements to remain as for all other buildings as this makes the process as simple as it can be and, 

most importantly, correct. The management of shared ownership flats in a building should be controlled by the shared ownership 

provider, not a nominee purchaser company. We also believe it is correct that leases should not be considered as qualifying flats

until they are 100% staircased, even in the event this prevents the building as a whole being enfranchiseable.

If consultees think that the requirements should be relaxed, then how should this be done?

(1) Should shared ownership properties be ignored altogether when determining the number of residential units in

a building or on an estate, and whether the necessary percentage requirements are met?

(2) Alternatively, should shared ownership leaseholders be treated as long leaseholders for these purposes, even

though they cannot themselves participate in the collective freehold acquisition?

(3) Is there another approach which could be used?

We do not consider it appropriate to relax the requirements. 

63. We provisionally propose that:

(1) shared ownership leases should be  required  to  comply with particular statutory criteria in order to be exempt

from rights of freehold acquisition; and

(2) those criteria should be the same regardless of the type of landlord. Do consultees agree?

As long as there are certain exclusions for particular types of property where staircasing to 100% should be prevented, we agree. 
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We provisionally propose that those statutory criteria should require that the shared ownership lease:

(1)    entitles the leaseholder to acquire additional shares in the house at any time, up to a maximum of 100%, in 

increments of 25% or less (save in the case of properties in designated protected areas, where a lower

maximum entitlement should be permissible);

(2)    provides that the price payable for such shares shall be proportionate to the market value of the property at the

time of acquisition of the shares, and provide for a corresponding reduction in rent payable by the leaseholder;

and

(3)    entitles the leaseholder to require the landlord’s interest to be transferred to him or her, free of charge, at any

time after he or she has acquired 100% of the shares in the property.

Do consultees agree? We also invite the views of consultees as to any other criteria which they consider shared ownership 

leases should be required to satisfy in order to be exempt from rights of freehold acquisition.

Y.

64. We invite the views of consultees as to the treatment of long leases of National Trust properties within our new 

enfranchisement regime. Should National Trust property let on long residential leases:

(1)    be excluded altogether from statutory enfranchisement rights;

(2)    be subject to enfranchisement claims in the same way as any other property;

or

(3) be subject to more limited enfranchisement rights than other property?

We have no real view on this, but have not had any difficulty with the current regime.

If National Trust properties are to enjoy more limited enfranchisement rights than other property, how should this

limitation be achieved?
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65. We would like to hear from any consultees who have made lease extension or freehold acquisition claims against the

Crown (whether pursuant to the Crown’s undertaking to Parliament or its voluntary policy). What has been your

experience? Have you encountered any difficulties?

Once we have confirmed with the Crown’s valuers whether the property is within the “excepted” or “non-excepted” properties, we 

have had no difficulties with the claims. 

66. We invite consultees’ views as to whether there should be a new exemption from enfranchisement rights for community

land trusts and other forms of community-led housing.

Most of these schemes rely on the leaseholders being subject to enforceable ongoing restrictions. These can relate to collective 

management of the scheme, or restrict resales in order to protect public subsidy or funding provided to the scheme. Enfranchisement 

would cut across these restrictions, which appear justifiable here unless and until the rules on enforcement of positive estate 

covenants are satisfactorily reformed.

In addition, because these schemes are a ‘niche’ in the market, it is highly likely that incoming leaseholders will be actively seeking 

these schemes out and be aware that they are buying a property that cannot be freely enfranchised.

If so, we invite the views of consultees as to:

(1)    the housing models to which the exemption should apply;

(2)    the way in which the exemption should work, and the circumstances in which it should apply;

(3)    the enfranchisement rights which should fall within the exemption; and

(4) any other issues which consultees consider relevant to such an exemption.

(1) We suggest relying wherever possible on existing statutory definitions of ‘Community Land Trusts’ ‘Co-housing’ or other models. 
This will avoid confusion and the accidental restriction of enfranchisement rights. 

(2) Again, it seems easiest to rely on the definitions of the scheme/landlord entity. If a landlord of a scheme is a community land trust 
(for example) that will be clear. 

(3) All of them, including the right to manage. 
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67. We invite consultees to share their experiences of the existing exemptions and qualifications to enfranchisement rights. We

also invite consultees’ views as to whether these exemptions and qualifications should be retained in any new 

enfranchisement regime.

We appreciate that some leaseholders will not have the same rights as others, though do not have any experience of difficulties with the 

exemptions in practice This has been the case for a number of years under the current regimes. As such, we do not take issue with 

including the existing exemptions in the new regime.

68. If you have experience of the grant of lease extensions to shared ownership leaseholders (either under the 1993 Act or on
a voluntary basis), please tell us about the terms on which these lease extensions have been granted

In our experience, save for the shared ownership elements of the leases, the provisions in the leases we were involved in on a voluntary 
basis were granted on the same basis as a statutory claim (with a provision for re-development drafted as closely as possible to that 
contained in statute) but on occasion for a shorter term (where the landlord’s lease did not allow otherwise). The statutory claims followed 
the same terms as any other statutory lease extension but to remove any reference to the staircasing as this was no longer required.

69. We welcome evidence as to how Government’s policy decision to give shared ownership leaseholders a statutory right to a 

lease extension would affect:

(1)    the willingness of landlords and developers to offer shared ownership leases;

and

(3) the market value of shared ownership leases

We have no real comment on this, save for the concern about those landlord’s that do not have a sufficient reversion on their lease to 
grant 90 year terms and how we would expect that may affect the willingness of landlords and developers to offer shared ownership 
leases.
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70. We  provisionally  propose  that  a  single  procedure  should  apply  to  all enfranchisement rights.

Do consultees agree?

We do accept that it would be helpful for all the enfranchisement rights to follow the same procedure. However, if the intention is to keep 
costs to a minimum and reduce the number of disputes reaching the tribunal, we suggest that it may be more appropriate for different 
claims to have different timings, or sufficiently long deadlines to be enable the parties to deal with the matters properly, within the time 
frame. It is likely that a complicated enfranchisement will take longer to consider than a straightforward lease extension claim.

If landlords are not given enough time to obtain valuations and respond properly to claims, particularly if draft documentation is to be 
provided with the response notices, there is a danger that draft documentation will not be properly prepared, causing further issues to 
have to be negotiated between the parties. This does not achieve the aforementioned intentions. 

71. We provisionally propose that a single set of prescribed forms be introduced for bringing and responding to

enfranchisement claims, namely an Information Notice, a Claim Notice and a Response Notice.

Do consultees agree?

If the suggestion is that the same forms should be used for all claims with sections to be deleted, then no, we do not agree. We think this 
is likely to cause more confusion for everyone involved. 

Although the forms may follow a similar format, we are of the view there should be specific documents for each type of claim. However, in 
our experience, this would not necessarily prevent claims being completed incorrectly. Indeed the prescribed form for the 1967 Act claims 
are significantly more difficult to complete than the claim notice for a lease extension or enfranchisement claim under the 1993 Act, where 
there are no prescribed forms.

72. Do consultees consider that a party who is giving an enfranchisement notice should be required to sign that notice?

We think it is important for the party giving the notice to either sign the form personally or authorise someone to sign it on their 

behalf, with that authority being given specifically on behalf of each individual sanctioning the giving of the notice. This is the position 

following the coming into force of the 2014 Amendment Act and we do not believe there are any difficulties with this.
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72.1 Do  consultees  consider  that  an  enfranchisement  notice  should only  be challengeable for validity if it has not

been signed by or on behalf of the minimum number of leaseholders required to bring the claim? If not, what do

consultees believe the minimum requirement should be for such a notice to remain valid?

We do think there should be a requirement that specific correct information be given in the enfranchisement notice in order for the 

landlord to be able to consider the claim properly. In addition, we do think that it should be challengeable if the notice has not been 

signed properly by a sufficient number of qualifying tenants. 

If sufficient numbers of qualifying tenants have signed a notice but there are others said to be participating but who have not 

correctly signed the notice, then we would accept the claim as a valid claim. However, we would not accept those who have signed 

incorrectly to be participating, unless it is later clarified to the contrary. This will have an effect on valuation and so would need to be 

expressly provided for in the legislation.

72.2 Do consultees consider that a Claim Notice should include a statement of truth confirming that specified checks (if

required) have been carried out?

We do not believe this is necessary as landlords will still need to check certain qualification criteria. However, it would assist if it was 

a requirement on the leaseholder to provide up to date copies of titles and leases with, or shortly after, service of the claim notice. It 

may be appropriate for these to be provided electronically, particularly where there are a large number of properties and titles 

involved in a claim.
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73. We provisionally propose that:

(1)    leaseholders be permitted to serve an Information Notice on their immediate landlord or a superior landlord

requiring the recipient to provide the name and address of his or her landlord and any other superior landlord

of whom he or she is aware; and

(2)    the recipient of an Information Notice who fails to respond should be liable to pay any costs of leaseholders

that are wasted as a result of the information not having been provided.

Do consultees agree?

We do not have an issue with leaseholders being able to serve an Information Notice on their immediate or superior landlords. In our 
experience, however, we find that due to the fact the Land Registry supply most information, these notices are rarely used. This is even 
more so where there are prescribed rules regarding the addresses at which notices can be served.  So, no, we do not think it would be 
appropriate for landlords to pay wasted costs to the leaseholder which result from the information not being provided, although we do 
accept it should be a necessary requirement for the landlord to respond within a set period of time. 

One suggestion that we would have would be that if the landlord does not provide any information to the leaseholder and, if this 
information was not clear from the Land Registry title, then the landlord should be prevented from challenging the validity of the 
leaseholders claim resulting from that information being unavailable or not provided. 

74. We provisionally propose that Claim Notices should include full details about leaseholders’ claims, and proof of the

leaseholders’ title.

Do consultees agree?

Without the full details it is impossible for the landlord to consider the claim and what is being sought, so yes, these should be provided.
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We invite the views of consultees as to whether a single prescribed Claim Notice should apply to all enfranchisement claims,
or whether separate forms should be provided for different enfranchisement claims

As set out above, we think there should be separate forms for different enfranchisement claims. This is to avoid unnecessary confusion for 
all parties and avoids the forms being long and unwieldly due to including numerous different options. 

It should be made clear that leaseholders need to understand the obligations they are taking on when serving a claim notice and, 
accordingly, even if leaseholders are not aware that there would be separate forms, this is something their advisors should make clear to 
them, even if the leaseholders want to complete and serve the form themselves.

75. We provisionally propose that leaseholders seeking to bring a collective freehold acquisition claim should not be required to

serve notices on other leaseholders inviting their participation in the proposed claim.

Do consultees agree?

In our experience, enfranchisement claims work best when as many of the leaseholders as possible are engaged in the process and we 
believe there should be an obligation for leaseholders wanting to enfranchise to allow any qualifying leaseholders to participate if they 
want to. However, no, we do not think there should be a requirement to invite all to participate. This is time consuming and costly to deal 
with and we do not think it is necessary. In general, most blocks will seek to include as many as possible in order to spread the costs as 
widely as possible.

76. We provisionally propose that the service of a Claim Notice upon a competent landlord should not create a statutory

contract between the leaseholders and the landlord.

Do consultees agree?

We do agree – it is unnecessary for the service of a claim notice to create a statutory contract.

We invite the views of consultees as to whether there are any other effects of a statutory contract that we would need to 

provide for in some other way.

Service of the notice should continue to stop the time running for the purposes of the valuation date.
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77. We provisionally propose that Response Notices should:

(1)  state whether the leaseholder’s right to enfranchise is admitted or denied, and the basis for any such admission

or denial;

(2)  state whether the landlord accepts or rejects the leaseholder’s proposals, and set out the landlord’s own 

proposed terms;

(3)  attach a draft contract, lease or transfer;

(5) contain an address within England and Wales at which the landlord can be served; and

(6) be accompanied by proof of the landlord’s title. 

Do consultees agree?

We do agree with points 1, 2, 4 and 5, however, we would point out that it will not always be possible, though it might be desirable, to 
attach an appropriate draft contract, lease or transfer to the Response Notice. We do not think that while it may be generally desirable, 
there is a likelihood that in some circumstances this could result in standard documentation being provided in order to comply but which 
requires significant negotiation resulting in an increase in duration and costs of the claim. It will simply not always be possible to obtain 
the necessary information within 6 weeks.

We would expect the parties to be most affected by this to be small landlord’s who do not deal regularly with these matters and who need 
to find advisors to instruct on their behalf.
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78.1 We provisionally propose that:

(1)     leaseholders making an enfranchisement claim should serve their Claim Notice on their competent landlord 

(the first superior landlord who holds a sufficient interest in the premises to be able to grant the interest

claimed); and

(2)    in the case of joint owners of a single freehold, or in the case of a split freehold or other reversion, leaseholders

will only be required to serve the Claim Notice on one landlord, and it will be for that landlord to serve copies

of that notice on other landlords.

Do consultees agree?

We do not agree with this proposal. We do believe competent landlord’s should send a copy of any notice received to other landlord’s 
involved in the property, however we believe this obligation should be on the leaseholders in the first instance.

While we understand that the intention is to make the claims easier for the leaseholders, we think this is making the procedures 
unnecessarily onerous on the landlord’s and is likely to result in there being varying delays in service of the notice, resulting in 
intermediate landlord’s losing their full rights to review and respond to a claim which effects their interest. This seems particularly unjust.

We also believe that most leaseholders would prefer to be in control of the process to ensure that all the necessary parties have been 
served with the claim. 
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79.1 We provisionally propose that:

(1)    Claim Notices sent by post or delivered by hand to competent landlords at specified categories of address (falling

within Group A or B, as set out at paragraphs 11.69 and 11.70) should be deemed served; and

(2)    where it is not possible to serve competent landlords in that way, leaseholders should be able to apply to the

Tribunal for an order allowing them to proceed with their enfranchisement claim.

Do consultees agree?

(1) Taking into consideration the possibility of landlords losing their legal interests, as well as the timings involved in these matters, 
we believe that notices should, at least, be served in a way which ensures confirmation of delivery at a particular address can be 
obtained (even if not confirmation of receipt). We believe this will keep any additional expense to a minimum, whilst also acting 
as a reasonable safeguard for landlords. 

(2) We agree with (2). 
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80. We provisionally propose that:
(1)    before serving a Claim Notice, leaseholders should be required to check their competent landlord’s address

as shown at HM Land Registry;

(2)    before serving a Claim Notice using Service Route B leaseholders should be required to:

(a)    search the Probate Register;
(b)    search the Insolvency Register; and
(c)      (in the case of a company landlord) check its status at Companies

House;

(3)    if an individual landlord is dead, the designated address for service should be the address of any personal

representatives at the address given in any grant of probate;

(4)    if an individual landlord is insolvent, the designated address for service should be the address for his or her

trustee in bankruptcy as shown on the Insolvency Service website;

(5)    if a company landlord is insolvent, the designated address for service should be the address for its

administrator, liquidator, or receiver as listed at Companies House; if no such person has been appointed,

the Official Receiver should be served;

(6)    before serving a Claim Notice using the No Service Route, leaseholders should place an advertisement in the

London Gazette inviting owners of the premises to contact the leaseholders within 28 days; and

(7)    where leaseholders know the identity of the landlord but do not have an address for him or her falling within

Group A or B, they should carry out the checks referred to at (2) above, before placing an advertisement in 

the London Gazette.

Do consultees agree?

Yes. 
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81. We provisionally propose that landlords who fail to serve a Response Notice within the prescribed period should no longer be

required to transfer their freehold interest, or grant a lease extension, upon the terms set out in the Claim Notice.

Do consultees agree?

This is a reasonable suggestion.

82.1 We provisionally propose that:

(1)    the competent landlord (rather than the leaseholder) should be responsible for serving copies of the Claim

Notice upon intermediate leaseholders or third parties; and

(2)   where the competent landlord fails to serve a copy of a notice on an intermediate landlord, the intermediate

landlord should be able to bring a claim against the competent landlord for any losses arising.

Do consultees agree?

We do not agree with this proposal. It is the leaseholders who are bringing these claims. As such, ensuring the claim is properly started 
should be their responsibility, particularly as they should have carried out proper checks of the title and, as part of these checks, should 
have determined who should be served with the Claim Notice. Leaseholders also have the right to serve an Information Notice. As with 
the current legislation, we would suggest that it remains a requirement for the competent landlord that they do also serve a copy of the 
notice on the intermediate landlords.

Any risk of delay is extinguished by the fact the leaseholder can serve the Claim Notice on all the landlords and third parties to the lease 
at the same time, although we do not think that a leaseholder’s claim should be invalidated by a failure to serve anyone other than the 
competent landlord. 
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83. We invite the views of consultees as to:

(1) whether a landlord should be entitled to apply to the Tribunal for an order setting aside a determination of an

enfranchisement claim that has been made in his or her absence; and

(2) if so, the criteria which the landlord should be required to satisfy before any such order can be made.

We do believe a landlord should be entitled to apply to the Tribunal for an order of this kind especially if the requirement for the 
leaseholder to serve all the landlords is removed.

We think there should be an absolute deadline for such an application to be made. We think there should be a requirement that if the 
landlord has not responded to the claim and the tribunal has fixed the terms that a further notice be sent out to the landlord giving them a 
time to respond, before the determination can be made final.  

84. We provisionally propose that detailed conveyancing regulations need not generally be made in relation to

enfranchisement claims. Do consultees agree? Notwithstanding the general proposition, are there particular stages of the 

conveyancing process, or particular types of claim, in relation to which conveyancing regulations would still need to be

made?

We agree - detailed conveyancing regulations are generally not needed for enfranchisement claims, although there should be 

specific timings provided for in the procedures for dealing with the conveyancing procedures. We also think there should be specific 

provisions dealing with completion and how intermediate leases are to be dealt with and we are of the view that the current 

procedures work very well in this regard.

Prescribing some required wording for a transfer or a new lease may be necessary, so far as it is a requirement of the legislation; for 

example confirming the statutory basis on which the new lease/transfer is being made.

Finally, general procedures for requesting and providing information about the property should be provided (so far as this may be 

necessary). This could include an obligation to respond to industry standard property information forms or provide replies to 

standard conveyancing enquiries, even if the information given cannot be warranted by the landlord.
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85. We provisionally propose that:
(1)    a landlord should serve a Response Notice no later than six weeks after the date on which the Claim Notice

was sent by post or delivered by hand to the competent landlord;

(2)    a landlord who has received a Claim Notice should serve any intermediate landlords and third parties to the

existing lease within 14 days; and

(3)    if a Response Notice has been served, either party should be entitled to apply to the Tribunal for a

determination of the claim 21 days thereafter.

Do consultees agree?

We consider the time frame proposed in the consultation is not practically workable in all matters, even if this is the desired timescales.
Clearly the proposals require landlords to deal particularly quickly even though in most cases they would have had no warning of the 
claim. This will affect different landlords differently and we think it is important to remember that leaseholders are seeking to enforce their 
rights when they decide to do so and even if the landlord is not at fault. We believe it is an unnecessary change to the legislation that will 
not really assist the leaseholders in any significant manner.

The Commission should be aware that many matters do, in practice, complete significantly faster than the legislation provides. It is our 
understanding that the timescales in the current legislation are there as more of a backstop rather than timings to work to and the current 
timings have shown themselves to be workable in the majority of cases and yet provide the necessary certainty for the parties. 
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86. We provisionally propose that:

(1)    an enfranchisement claim should not be deemed to have been withdrawn because procedural time limits have 

been missed by the leaseholder;

(2)    a landlord who has served a Response Notice should be able to apply to the Tribunal for an order striking out a

Claim Notice if a procedural time limit has been missed by the leaseholder;

(3)    in a collective freehold acquisition claim, other groups of leaseholders should also be able to apply to the

Tribunal for an order striking out the Claim Notice if the leaseholders bringing that claim have missed a

procedural time limit; and

(4)    in either case (2) or case (3) above, the applicant for such an order should be required to give the leaseholder(s)

bringing the claim 14 days’ written notice of the intended application.

Do consultees agree?

We would agree to the above proposals so long as the landlord is protected against incurring undue costs. If landlords are incurring 

wasted costs as a result of leaseholders not pursuing claims properly, we believe legislation should protect landlords by ensuring the 

wasted costs are covered. Vexatious claimants pursuing claims but never completing must also be dealt with. 

87. We provisionally propose that the benefit of a Claim Notice should be transferred automatically upon assignment of the 

leaseholder’s lease, save where the assignment expressly states that the benefit of the Claim Notice will not be transferred.

Do consultees agree?

Yes. 
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We provisionally propose that when a Claim Notice  has been assigned, the landlord should continue to be able to serve

documents on the assignor until he or she is given notice of the assignment of lease.

Do consultees agree?

Once a notice of assignment and a copy of the completed transfer have been provided to the landlord, together with confirmation that 
future documents should be served on the assignee’s solicitors, the landlord should serve all documentation on the assignee. However, 
in practice we would expect copies to be served on the assignor’s solicitors until registration of the transfer has been completed.

88. We provisionally propose that a landlord who has been deemed served with a Claim Notice will be liable to pay the 

leaseholder’s wasted costs if the landlord disposes of his or her interest between the date on which the Claim Notice was 

deemed served and the point at which the notice appeared on the register of title or is entered as a land charge, provided

that the leaseholder’s application to register was made not less than 14 days after the Claim Notice was posted or

delivered by hand to the competent landlord.

Do consultees agree?

We believe this would be acceptable if it can be shown that the landlord purposefully sought to avoid the leaseholders claim and where it 
can be shown that the leaseholders did make a claim to register their interest within 14 days of the service of the claim notice.
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89. We provisionally propose that, in the case of a lease extension claim, where the landlord’s interest is held subject to a

mortgage:

(1)    a landlord should be under an obligation to:

(a)    inform his or her mortgagee of the grant of a lease extension not less than 21 days before completion;

(b)    give his or her leaseholder written confirmation that such notice has been given; and

(2)    the leaseholder should be required to pay the purchase money into court if: (a)    the landlord’s mortgagee

requests; or

(b)    the leaseholder has not received confirmation that the required notice has been given to the landlord’s

mortgagee.

Do consultees agree?

(1) Yes, we can see the justification for informing the mortgagee.

(2) Yes, we can see the justification for this.
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90. We provisionally propose that, in the case of a lease extension claim, where the leaseholder’s interest is held subject to a

mortgage:

(1)    the leaseholder should be under an obligation to give the lease extension to his or her mortgagee within one 

month of registration; and

(2)    if the leaseholder does not do so, he or she will be liable for any losses that occur as a result.

Do consultees agree?

(1) Yes, there should be a requirement to advise mortgage companies of the new lease within one month after registration at the 
Land Registry; and

(2) Yes.

We provisionally propose that, in the case of an individual freehold acquisition claim, where a leaseholder elects to 

merge his or her leasehold and freehold titles, a deed of substituted security will not be required if written notice has been

given to the leaseholder’s mortgagee and no objection has been raised.

Do consultees agree?

Yes.
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91. We provisionally propose that where the consent of a third party to any grant or transfer is required:

       (1)    the grant or transfer may be registered without such consent being given; but
       (2)    the landlord should be required to inform the beneficiary of the transaction    

                    not less than 21 days before completion, and also within 14 days of  

               completion; and

       (3) if the landlord fails to inform the beneficiary as required, he or she will be liable for any losses that occur as    a result.

Do consultees agree?

(1) We understand that even where there is legislation in place, the Land Registry will not permit a registration where there is a 
restriction on title preventing this without the consent of a third party. As such, though the transfer or grant process may be made 
quicker by not requiring the required consent, it may not be feasible. 

(2) The requirement to inform beneficiaries within 21 days before completion and within 14 days after may result in delaying 
completions and we would suggest that it would surely be sufficient for this time to be 21 days or less if the beneficiary confirms 
that there is no issue with proceeding within that time.  

What we are unclear on is what is proposed if the notice is given but the third parties object to the transaction?
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92. We provisionally propose the following.

(1)   Any lease extension, leaseback or transfer executed as part of an enfranchisement claim must contain a

statement recording that it was executed pursuant to the relevant statutory provisions.

(2)    HM Land Registry should:

(a)    include a note on the relevant registered title(s) of any interest granted or transferred (or in the case of

an intermediate lease, surrendered and re-granted) as part of an enfranchisement claim that the

interest had been executed pursuant to the relevant statutory provisions;

(b)    in the case of a collective freehold acquisition, include a note of any period during which a further

such claim cannot be made without the permission of the Tribunal.

Do consultees agree?

Yes. 
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93. How and to what extent has the exercise of enfranchisement rights been slowed down, prevented or made more costly by:

(1)    the existence of separate procedural regimes for different enfranchisement rights;

(2)    the current rules on missing and uncooperative landlords; 

(3)    the time taken collecting up-to-date landlord contact details; 

(4)    the time it takes to prepare enfranchisement notices;

(5)    the current law on the service and validity of notices;

(6)    the consequences of a landlord’s failure to serve a counter-notice under the

1993 Act; and

(7)    the provisions for deemed withdrawal of a notice of claim set out in the 1993

Act?
Where possible, please provide figures to support your response

Prior to serving a notice in any of the regimes, it is important to understand the title for the property and the physical nature of the 
property. This does not usually practically result in any difficulties, although where the property or the title are particularly complicated, 
this does require careful consideration to ensure valid notices are served. We have in a small minority of cases come across issues 
where the law has been unclear on a particular property as to whether or not the property would qualify under the legislation. In these 
circumstances the matter may be slowed down and the exercise has been more costly, but this is in a clear minority of cases. We cannot 
see how this can be avoided in all circumstances.

The current rules on missing landlords are not complicated but due to the procedure involving claims to the court and tribunal the 
procedures is lengthy and can be costly. However, the leaseholders do not need to cover the landlord’s costs in these circumstances.

We have also had experience of landlord’s who have failed to serve counter-notices in time where this has been accepted and the parties 
have moved on to complete the matter in relatively short time, on the terms provided for in the original notice of claim. Although this may 
often feel unfair on the landlord, this happens relatively infrequently. Where there has been any delay by following the procedures laid 
down in the legislation, this has usually been worthwhile for the leaseholders. While this may be difficult for the landlords, we believe it is 
a generally accepted consequence of failing to deal with the process, resulting in this happening very infrequently in our experience. 

We have seen a number of matters becoming deemed withdrawn due to inaction by the leaseholders. However, this can always be 
prevented and, frequently, even if this does happen, the landlord is willing to enter into a deal to complete the matter in any event, 
although this will depend on the particularly circumstances of the case.



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

74

93.1 To what extent would our proposals for a unified and consolidated enfranchisement procedure, with prescribed notices and

forms, reduce:

(1)    the duration and cost of the enfranchisement process; and

(2) the number of disputes arising under the enfranchisement regime?

We can see how the proposals may reduce the time and costs involved in the process before an application can be made to the tribunal, 
however, it appears that under the new procedures, the matter is potentially more likely to end up in a tribunal, simply due to the parties 
not having enough time to deal with the matter properly. If this is the case, the length of time and costs are likely to increase rather than 
decrease and the process become more stressful for the parties, particularly leaseholders.

In some matters, due to the short time frames, the parties may focus and move matters more quickly. However, we would note that in 
many cases currently, matters are dealt with well within the current timeframes and without the need for any applications to court or the 
tribunal.

The incentive, under the current procedure, is for the landlord to move matters as quickly as possible as the valuation date is set at the 
date the notice is served. As such, it is rarely a problem for leaseholders if the matter takes some time to complete.

As set out above, if there is less time to reach agreement before applications can be made to the tribunal then it is more likely certain 
parties will apply to the tribunal for a determination, creating a higher number of disputes.

Alternatively, if there is no backstop on the timings, we would expect many matters to be dragged out unnecessarily. In one case we are 
aware of, the straightforward freehold acquisition of a house took over 2 years to complete because it did not suit that particular landlord 
to complete the transfer at that time and the leaseholder wanted to avoid the tribunal. Removing time pressures is not always 
advantageous to the leaseholders.

93.2 To what extent would our proposals for dealing with missing or uncooperative landlords speed up the enfranchisement

process and reduce the costs typically incurred by leaseholders in these cases?

Providing for the tribunal to deal with the missing landlord procedures will improve matters in terms of costs and time for leaseholders. 
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94. We provisionally propose that the current division of responsibility for the resolution of enfranchisement disputes and issues

between the county court and the Tribunal should end. All such matters should be determined by the Tribunal.

Do consultees agree?

We can see the advantage of there being a single forum to resolve all issues on enfranchisement matters, however, where there are 
matters involving validity of notices and then for resolving the terms of the tribunal, we can therefore still envisage more than one 
application being made to deal with these matters separately as the validity issues will need to be dealt with before there can be any 
negotiation on terms. If this is the case, we are unclear as to whether there will be any real costs saving for the parties.

Further, if a leaseholder is not entitled to claim a right but does so anyway or does not provide the necessary information as part of a 
claim, we are of the view that it would be correct for the party who has not dealt properly to pay the costs of the other. This is not 
currently provided for in the tribunal procedures.

We would also be concerned as to whether the tribunal could enforce any decisions or execute leases or transfers or accept money 
being paid into court.  

We therefore believe that there are some advantages to there being two forums for dealing with matters. We wondered whether it would 
be possible for there to be a combined application process for both forums where appropriate (such as in missing landlord claims) so that 
only one application needed to be made. The court and tribunal could sit one after the other, removing the delay of at least 6 weeks 
between the application to court and the subsequent application to the tribunal, but retaining the enforcement and other advantages of 
the court process.
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95. We invite the views of consultees as to whether it would be desirable for certain valuation-only disputes to be determined

by a single valuation expert rather than by the Tribunal at a full hearing. If so, we invite consultees’ views as to:

(1) the types of case in which such an alternative track for dispute resolution would be appropriate (in particular,

whether it should operate only in respect of low value claims, or wherever the difference between the parties’

positions is such that it would be disproportionate to proceed with a full hearing); and

(2) the rules that should govern its operation.

We think it would be appropriate but only in limited circumstances where the differentiation between the parties is limited to the extent 
where it would not currently be worthwhile attending a tribunal hearing as the costs are likely to be greater than any saving, thereby 
forcing some parties to accept a less advantageous premium. 

We would expect this to be in the region of a differentiation of say less than £10,000, as it will not usually cost a party more than this to 
attend a tribunal. However, where this is to be the case, we think it should only be on the basis that the costs involved will be significantly 
less than under the standard procedure and suspect that this would mean that the parties should not provide evidence to the tribunal, 
save for the ability for parties to have reached agreement on certain terms within the valuation method and then for the single valuation 
expert to determine only the remaining outstanding points. Alternatively, it may be appropriate for the parties to submit written 
representations to the single joint expert and then for the matter to be determined on paper.
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96.1 We welcome evidence as to the typical cost and duration of an enfranchisement dispute:

(1) in the county court; and

(2) in the Tribunal.

(1) In our experience, only a very small minority of cases require county court proceedings. Our experience has varied from a 30 
minute hearing for a missing landlord claim to a 5 day hearing where the qualification of the building was in question, lasting 5 
days. As a result, the costs involved varied from approximately £1,500 of costs for dealing with the claim and hearing to tens of 
thousands involving a QC, a junior barrister, expert evidence and solicitor’s attendance. The latter example being commercially 
important for both parties, who were both commercial investors rather than individuals, with the leaseholders in that case seeking 
to capitalise on the wording of the legislation for a business, not personal advantage.

(2) Our experience in tribunal matters is that the hearing is usually scheduled for about 12 to 16 weeks from the application but we 
find that the vast majority of matters are settled prior to the hearing date. When our matters have reached the hearing stage, 
these have rarely exceeded ½ - 1 day. Where the matter does not reach a hearing, costs for our client are often between £750 to 
£1,500 plus VAT. However, where the matter reaches a hearing, costs may increase to between £10,000 to £15,000 plus VAT 
depending on whether experts or counsel are required.
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96.1 How and to what extent has the exercise of enfranchisement rights been slowed down, prevented or made more costly by:

(1) the threat of lengthy and potentially expensive litigation; and

(2) the fact that some disputes arising during an enfranchisement claim may need to be resolved by the Tribunal,
whilst others fall to be determined by the court?

(1) Where the matter results in litigation (which is the case in a very small minority of all enfranchisement matters) the costs can 

be high and the process can be lengthy. However, it is usually the threat of litigation, if the matter does not move forward at 

a reasonable pace, that focusses the party’s minds and results in matters moving forward to completion, without 

unnecessary litigation.

(2) The fact that validity issues fall to be decided by a court and the terms of the new lease or transfer fall to be determined by 

the tribunal does not particularly slow down or prevent rights being exercised. If the matter goes to court then there is the

potential for costs to be awarded against one party, thereby making it more expensive for one party but less expensive for 

the other. Where both forums are required then yes, the process is slowed down and does become more costly.

96.2 To what extent would our proposal that all enfranchisement disputes be dealt with in a single forum save landlords and 

leaseholders time and money?

As set out above, the proposal will save time and money where the matter is required to go through both the court and tribunal 

forums.

However, we are concerned that removing the advantages of the court process will be a disadvantage to some parties, particularly in 

relation to costs and enforcement. We set out above a proposal that there be a joint application possible to enable the parties to 

have the best of both forums.

In either case, there will be certain matters that will be required to be decided as a preliminary matter, otherwise it is likely to require 

the parties to potentially incur unnecessary costs in preparing for a hearing where it may be found that there is no entitlement for the 

leaseholders to make a claim - in which case there would be no need for the additional evidence to be prepared.
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97. We welcome evidence as to the proportion of leases likely to be suitable for resolution by a single valuation expert. Do 

consultees consider that dealing with cases on this alternative track is likely to save landlords and leaseholders time and 

money?

We have no evidence that will assist with this but we suspect that there will be a large number of matters where there are small 

premiums and which therefore may benefit from this alternative track. 

98. We invite the views of consultees as to whether leaseholders should be required to make any contribution to their landlord’s

non-litigation costs.

While we appreciate that leaseholders do not always understand why they should be liable to pay the landlord’s costs, we think it is right 

that leaseholders do contribute to the costs. 

Enfranchisement rights are exercised by leaseholders for their benefit, when they decide to exercise them and these rights are a form of 

compulsory acquisition. The landlords do also have rights and it is again important to remember that not all landlords are wealthy and 

not all will be receiving large premiums from the leaseholders. 

We are therefore of the view that yes, leaseholders should be required to contribute to non-litigation costs of the landlord.
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99. We invite the views of consultees as to how any contribution that is to be made by leaseholders to their landlord’s non-

litigation costs should be calculated. Should the contribution be based on:

(1)    fixed costs;
(2)    capped costs;
(3)    fixed costs subject to a cap on the total costs payable;
(4)    the price paid for the interest in land acquired by the leaseholder;
(5)    the landlord’s response to the Claim Notice, and/or whether the landlord succeeds in relation to any

points raised in his or her Response Notice;

(6)    fewer categories of recoverable costs than currently set out in the 1967 and 1993 Acts;
(7)    the same categories of recoverable costs set out in the Acts, but with a reformed assessment

procedure; or

(8)    wider categories of recoverable costs than currently set out in the Acts?

When considering the correct costs payable, it must be remembered that the leaseholder is enforcing rights against the landlord to the 

landlord’s detriment. We think the contribution should be based on the same categories of the recoverable costs set out in the current 

legislation but that the wording should be clearer as to detail what is actually included rather than relying on different tribunal 

determinations for evidence on this.

In our view, the costs of dealing with the notice of claim (including investigations resulting from the notice), serving counter-notice, 

preparing and negotiating the terms of the new lease or transfer and dealing with completion should be recoverable from the 

leaseholders. The negotiation costs would be unlikely to spiral out of control as the proposed legislation is looking to limit the negotiation 

anyway.

We believe that fixing or capping costs is likely to result in unfairness and would not deal with differences in properties, values or the work 

involved in each matter. Further, we suspect arguments relating to the success or not in relation to points raised in the response notice 

are likely to result in more complexities and difficulties in reaching agreement.

We would also suggest that reducing the costs recoverable by landlord’s may not in the long run be beneficial to leaseholders. It may be 

that some landlords decide that rather than incurring costs, they do not deal with the matter and allow it to be determined by a tribunal 

and only then seek to join in if they do not like the result. This would not be beneficial to leaseholders and is likely to result in matters 

taking longer and costing the leaseholders more in the long run.
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99.1 We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted:

(1)    such a regime should apply to collective freehold acquisition claims as well as individual enfranchisement 

claims; and

(2)    if a fixed costs regime were to apply to collective freehold acquisition claims:

(a)    what additional features might justify the recovery of additional sums;

And

(b) whether landlords should be able to  recover all their reasonably incurred costs in respect of those additional
features (subject to assessment), or only further fixed sums.

We cannot see how it can be possible to fix costs fairly for either individual or collective claims and the complexities of the matters 

can contrast significantly. The complexities on a title such as intermediate landlords, management companies, rentcharges, 

mortgages/charges or restrictions on the title may complicate a claim.

Other features that affect costs include:

(i) mixed use properties both including commercial property or non-qualifying property, requiring  leasebacks;

(ii) shared ownership properties;

(iii) service charge complications;

(iv) development potential

(v) rights to be granted and retained over the property and neighbouring property

(vi) numbers of leaseholders

(vii) issues relating to the validity of claims

(viii) manner in which the leaseholders deal with the claim

We suggest that it would be incredibly difficult to fairly determine fixed costs for each of these issues and that it is reasonable for 

landlord’s to recover their reasonably incurred costs.
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99.2 We provisionally propose that:

(1)    no additional costs should be recoverable in the case of split freeholds or other reversions, or where 

there are intermediate landlords; and

(2)    a small additional sum should be recoverable where a management company seeks advice in relation to an

enfranchisement claim.

Do consultees agree?

While we understand the frustrations of leaseholders contributing towards intermediate landlord costs or other reversions, if this were not 
the case, we cannot see how these other landlord’s rights are protected. We reiterate our earlier comment that not all are wealthy 
landlords who can absorb these costs. In addition, many intermediate landlords may well be companies owned by the leaseholders. 

Even if they could absorb the costs, we are of the view that it is not right for a party’s interests to be acquired without them having the 
ability to enforce their rights and seek proper advice for doing this. Again, these rights are a form of compulsory acquisition and we think it 
would be unjust for the affected party not to recover any costs.

We would however, accept that it may be more appropriate to limit the extent of these costs, as the majority of the work will be 
undertaken by the competent landlord throughout the claim. We agree that a management company should be able to recover small
sums towards costs in situations where they have had to seek advice regarding an enfranchisement claim. 
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100. We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the Claim Notice is struck out,

leaseholders should be liable to pay a percentage of the fixed non-litigation costs that would have been payable had the claim

completed.

Do consultees agree?

Yes, we believe that if a claim has been started it is reasonable for the leaseholders to contribute to the landlord’s costs, even if the claim 
does not complete. We think this should be limited to the costs incurred until the claim is withdrawn or struck out. For the reasons stated 
earlier, we do not believe these should be fixed costs.

If a landlord has to apply to strike out a claim and this is successful, we would suggest that the leaseholders should pay the costs of the 
strike out application.

We also provisionally propose that the percentage of the fixed non-litigation costs that should be payable in those

circumstances should vary depending on the stage that the claim has reached.

Do consultees agree? If so, what percentages should apply at particular stages of the claim?

No, for the reasons set out above, we do not think this is reasonable.

101. We provisionally propose that a landlord should have a right to seek security for his or her non-litigation costs. Do 

consultees agree?

We propose that the deposit requirements for lease extension claims in the 1993 Act usually act as a practical form for security for costs, 

although on occasion, where we have dealt with exceptionally high value claims, the deposit sums often significantly exceed any likely 

costs and that this causes few problems in practice. 

102. We provisionally propose that a landlord should have a right to apply to the Tribunal for an order prohibiting named leaseholders 

from serving any further Claim Notice without the permission of the Tribunal.

Do consultees agree?

As long as landlord’s are able to recover their reasonable legal costs, we do not think it is right for leaseholders to be prevented from 
seeking to enforce their rights.
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103. We provisionally propose that the existing limited powers of the Tribunal to order one party to pay the litigation costs of

another party in an enfranchisement claim should apply to all disputes and issues that it is to decide (except in respect of

orders made under the No Service Route, orders permitting a landlord to participate in a claim or to set aside a

determination, and orders striking out a Claim Notice).

Do consultees agree? If not, what types of disputes and/or issues should be excluded from such restrictions and why?

What powers to make orders in respect of litigation costs should apply in such excluded cases? Should parties be able to 

agree that costs shifting will apply to all or part of a claim?

As set out above, we are of the view that one of the benefits of the county court proceedings is that costs can be awarded where a 

party loses their claim. This can be a benefit to both leaseholders and landlords and even if the powers move to the tribunal, we 

believe these costs orders should still be possible to be made in the same way as they are currently.

104. We provisionally propose that the scope of the Tribunal’s existing power to order one party to pay any of the litigation

costs of another party should not be extended.

      Do consultees agree?

We think that the current position probably has the balance about right on the costs orders that can be made.

105. We welcome evidence as to:

(1)    the typical costs incurred by landlords in dealing with enfranchisement claims; and 

(2)       the proportion of those costs which can be recovered from leaseholders.

In our experience, typical costs in dealing with lease extension claims are likely to be between £2,000 and £6,000 plus VAT (to include 
legal and valuation advice). However, this can dramatically increase where the landlord re-drafts leases and seeks to put unreasonable 
new provisions in the leases. 

In most matters (where there is no dispute on the terms), we would expect the landlord to recover 90-100% of their costs from 
leaseholders. However, in other cases they may only recover 60 to 70% of costs. 
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105.1 To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs arising from the 

enfranchisement process have an impact on leaseholders’ willingness to bring or pursue enfranchisement claims?

We have no evidence to suggest that claims are not brought because the leaseholders contribute towards landlord’s costs.

105.2 Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 for reforming non-litigation costs

would make leaseholders more willing to bring and pursue enfranchisement claims?

No, although we are aware that leaseholders are sometimes surprised that they need to pay landlord’s costs. This should always be

advised to leaseholders before they start the claim and we have not seen any evidence of a claim not being brought because of the 

requirement to pay a landlord’s costs.

105.3 What would be the impact on landlords of removing, or capping, their entitlement to recover their non-litigation costs from

leaseholders (other than the fact that they would have to meet those costs themselves)?

We would suggest that some landlord’s may deal with the claims themselves and not take advice, particularly where they expect the 

sums involved to be low. 

As set out above, it may be that some landlords allow leaseholders to deal with the claims until there is a tribunal decision and only then 

decide whether to get involved or not, if they do not like the terms granted.

Some landlord’s may look to see if they can recover any of the costs through the service charges.

It may be that some landlord’s simply decide that if they are going to have the potential risk of making a loss if leaseholders enforce their 

rights that they are no longer interested in retaining their interests, where it is not commercial for them to do so.

We would expect different landlord’s to react differently depending on their individual circumstances.

Essentially, it will not be practical for some landlords to have to cover these costs. We predict that it would have a harmful impact on 

landlords and they may look to options as to how to mitigate this.
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106. How and to what extent do the different powers of the Tribunal and the county court to award litigation costs in enfranchisement

disputes have an impact on the behaviour of both landlords and leaseholders with respect to such disputes?

In our experience, both parties seek to avoid costs and where there is a risk that their behaviour in dealing with a claim may affect 

whether they are likely to have a costs award made against them then it is likely to improve their behaviour throughout a claim. 

However, where it comes to the tribunal, as there are no costs (or very limited costs awarded), it is the party wo can best absorb the 

costs who is in the strongest negotiating position. This compares to court proceedings. There, the party who has a greater prospect of 

success is more likely to be prepared to pursue proceedings, even if they are not best able to absorb the costs. However, it has to be 

appreciated that there is, of course, always a risk that even a strong claim may not succeed.

107. We invite the views of consultees as to:

(1)     whether the section 9(1) valuation methodology should be retained indefinitely or temporarily, and if so

for how long; or

(2)    whether the section 9(1) valuation methodology should be replaced with a fixed proportion of a “term and

reversion” valuation or another simplified methodology; and

(3)    whether the test for whether section 9(1) (or a simplified methodology) applies should be determined:

(a)    by reference to capital value;

(b)    by reference to council tax banding;

(c)      by reference to the location of the property;

(d)    by reference to an amended version of the current test for leases granted after 1 April 1990 (in other

words, calculating “R” under section

1(1)(a)(ii) of the 1967 Act); or

(e)    by some other means.

We think that for the cases where the 9(1) valuation currently applies, there should be a valuation methodology in place that has the 
same effect.
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108. We invite the views of consultees as to:

(1)    whether a separate, simplified valuation regime should be created for low value and/or straightforward

enfranchisement claims; and

(3) how such low value and/or straightforward claims should be identified.

We think that valuation evidence needs to be considered on this point. However, we suspect that where leases are very long  may be the 
best basis to consider this as an option.

109. Do consultees consider it desirable to seek to treat commercial investors differently from owner-occupier leaseholders in

respect of the premium payable for the exercise of enfranchisement rights?

While we see an inherent unfairness in one commercial investor benefitting over another, we can see difficulties in creating a distinction. 

Practically, it is unclear how commercial investors would be identified as we do not think bringing the residence test back in would be 

helpful.

We also see difficulties in determining exactly who is a commercial investor. For example is it anyone that owns more than one property, 

for whatever reason?

We can also see, from the landlord’s point of view, if they are to lose their interest they should get the correct value for it, no matter who 

it is that is taking it from them.
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If so:

(1)    do consultees consider that it might be possible to distinguish between such leaseholders:

(a)    by reference to whether the leaseholder is exercising enfranchisement rights for the first time;

(b)    by reference to whether the leaseholder is exercising enfranchisement rights in respect of his or her only

or main home; or

(c)      by some other means?

(2)    how might the valuation methodology be varied so as to produce different premiums for different types of

leaseholder?

110. We invite the views of consultees as to whether the treatment of ground rent reviews in any valuation methodology

should be restricted in any of the ways set out at paragraphs 15.59 to 15.66.

As a matter of contract law, we find it difficult to rationalise that where a contractual agreement has been reached, this should then be 

ignored in relation to any compensation calculation where the intention is to compensate the landlord for loss of ground rent. It is not 

possible to know, in all cases, the facts as to how the parties entered into the agreement.

However, if there is to be any form of restriction on the treatment of round rent reviews, we are of the view that this should only be to limit 

the effect of onerous ground rent provisions. We understand that ground rents of less than 0.1% of the capital value of a property is not 

considered by valuers to be an onerous ground rent. On this basis, any restriction should only be on any review that allows the rent to 

exceed this sum. We suggest that it may be appropriate to cap any ground rent increases on this basis.
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111. We invite the views of consultees as to whether capitalisation rates for enfranchisement valuations should be

prescribed and, if so:

(1)    how;

(2)    by whom;

(3)    how often; and

(4) in respect of what different types of interest.

112. We  invite  the  views  of  consultees  as  to  whether  deferment  rates  for enfranchisement valuations should be

prescribed and, if so:

(1)    how;

(2)    by whom;

(3)    how often; and

(5) in respect of which geographical areas.

We have no comment on the deferment rates, save for we can see the argument for the rate varying depending on the capital growth of 
certain areas and that accordingly we believe it may be difficult to fix these rates reasonably



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

90

113. We invite the views of consultees as to whether relativity or a no Act deduction should be prescribed for

enfranchisement valuations and, if so:

(1)    how;

(2)    by whom; 

(3)    how often;

(4)    in respect of which geographical areas; and

(6) whether the 80-year cut-off should be removed.

114. We invite the views of consultees as to whether the possible right to hold over at the end of a long lease should be

disregarded on an enfranchisement valuation. 

115. We invite the views of consultees as to whether a discount for leaseholder’s improvements on an enfranchisement 

valuation should be retained.

Yes, we believe this should be retained as a leaseholder should not be penalised in the calculation if they have undertaken work to the 

property that has improved its value.



Irwin Mitchell LLP response to the Law Commission Consultation “Leasehold home ownership: buying your freehold or 
extending your lease”

7 January 2019

91

116. We invite the views of consultees as to whether it should be possible for leaseholders to elect to accept a restriction

on development to prevent development value from being payable as part of an enfranchisement valuation.

While we can see why this may be attractive at the time of an enfranchisement, in order to keep the costs to a minimum, we do not think 

this is attractive for either party in the long run. 

From a landlord’s position, if they own (at the time of an enfranchisement) a property that may be improved in value by developing part 

of it, regardless of whether or not the leaseholders decide to undertake the development, it does not seem reasonable to prevent the 

landlord from achieving a value for that potential. Further, although it may be the position of the leaseholders at the time of the 

enfranchisement that they do not wish to undertake a potential development, this may not be the case at a later date, particularly once 

the original enfranchising leaseholders have sold their properties. 

In short, we do not think this is an ideal proposal for either party.

117. We invite the views of consultees as to which, if any, of the valuation options we have discussed (set out at Options 2A to C

in Chapter 15) are preferable and, so far as any preferred option contains a range of possible reforms, which of those reforms 

should be adopted.

While we understand that the intention is to reduce the cost of enforcing leaseholder rights, we remain of the view that any proposed 

changes must be fair and equitable and must provide fair compensation to a landlord losing their interest. We do not believe this can be 

achieved by any of the arbitrary simple valuation methods.

118. We invite the views of consultees as to the desirability of an online calculator for enfranchisement valuations and the types

of claim for which it could be appropriate.

We can see the desirability for an online calculator for leaseholders and for simplicity’s sake. However, we can only see this being 

appropriate in the cases where there are significantly long leases. It will however, still require certain information to be inputted and to 

be confirmed by any landlord receiving a calculation from a leaseholder.
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119. How and to what extent has the current methodology for calculating premiums payable on enfranchisement slowed

down, prevented or made more costly the exercise of enfranchisement rights?

The fact that the method of valuation is not an exact science and that both parties can take their own advice on this does allow room 

for negotiations and therefore this can take some time. However, if this were not the case, it may well be that one party feels that 

they have not been represented and it may result in more discontent with the system.

120. We have set out the following options for the reform of valuation:

(1)    the adoption of a simple formula; and

(2)  options based on current valuation methodology, involving different combinations of current valuation components

and/or the prescription of certain rates.

To what extent would each of these options reduce the duration and cost of the enfranchisement process, and

the number of disputes arising?

We are of the view that the adoption of a simple formula would of course make the process quicker and cheaper, however, it is 

completely arbitrary and we cannot see how this is justifiable or provide fair compensation to landlords in the majority of cases.

We therefore believe that it is more appropriate to have options based on current valuation methodology. Depending on which 

components are included within the method will affect the speed of the enfranchisement process as we understand that currently 

many of the components are relatively easy to reach agreement on, where the correct evidence is available. However, we would 

again note that speed is often less of a factor for most leaseholders who can generally get on with their normal lives while the 

process goes on in the background.

121. We welcome evidence as to the likely impact of the possible valuation methodologies set out in Chapter 15 on 

different sectors of the economy – in particular, the institutional investment sector, the charitable sector and the leasehold 

market (for both owner-occupiers and buy-to-let leaseholders).

We are unable to provide any evidence on this. 
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122. We welcome evidence as to:

(1)    the proportion of existing leases which are currently eligible for section 9(1) valuations; and

(2)    the likely impact on landlords and leaseholders of (a) retaining the section 9(1) valuation methodology for a limited
period, or (b) replacing it with a simplified valuation methodology.

We are unable to provide any evidence on this. 

123. We welcome evidence as to the likely impact on the leasehold market (and wider housing market) of differentiating between

classes of enfranchising leaseholder (for example, those who occupy the property as a residence and those who do not) in 

respect of the premium payable.

We are unable to provide any evidence on this. However, we would expect that if different classes of enfranchising leaseholder are 

created that there will be many that look to get around this until any claim is completed in order to receive a favourable rate. We think 

this will also depend on the evidence required to achieve a more favourable rate and suspect that this may result in the potential for 

more disputes.

124. We welcome evidence as to the costs, benefits and practicalities of constituting and maintaining a body whose function is 

to prescribe certain rates for a reformed valuation methodology.

If there is a dedicated body created to review and deal with valuation methodology then we can see that this would be of assistance to all 

parties in the process, assuming it was set up in such a way to provide clear transparent guidance that was easily accessible to all. We 

would have thought this would need the involvement of those in the sector such as the RICS together with professionals from within the 

financial world. We would suggest that it would need to be politically independent.
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125. We welcome evidence as to the costs, benefits and practicalities of setting up and maintaining an online valuation calculator.

As set out above, we can see that this could be of assistance in those lease extension matters where the lease lengths are very long and 

where information can be easily ascertained and based on clear evidence. The difficulties will arise if parties seek to input incorrect 

information or where the calculator is not transparent as to how the premiums are calculated. We can not see how it will be effective in 

freehold acquisition matters.

126. We provisionally propose creating a statutory duty on the landlord who has conduct of an enfranchisement claim to act with

reasonable care and skill, and to act in good faith, in respect of the interests of other landlords.

Do consultees agree?

Our concern with this suggestion is that this will potentially create a conflict of interests and will put an unreasonable burden on the 
competent landlord. Where an intermediate landlord has a very minor interest, they are unlikely to be interested in being separately 
represented and in this case, the competent landlord should act with reasonable care and skill and have a duty to act in good faith. 
However, where the intermediate landlords have a more valuable interest they are more likely to opt to be separately represented and we 
can see strong policy and potentially human rights arguments for them being entitled to do so.

Again, where intermediate landlord’s are to be separately represented we have already discussed the arguments for them to also recover 
reasonable costs from the leaseholders.

127. We invite the views of consultees as to whether an intermediate lease created as part of a collective freehold acquisition

claim should be acquired by a nominee purchaser on any subsequent collective freehold acquisition of the premises.

We believe this is acceptable, if the landlord has received sufficient compensation at each stage.

128. We provisionally propose that, where the leaseholder of a flat also holds an intermediate lease in respect of that flat,

the intermediate lease of that flat should not be acquired on any collective freehold acquisition of the premises.

Do consultees agree?

Yes. 
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129. We provisionally propose that, in a collective freehold acquisition claim, where there is an intermediate lease of the whole

building, but not all the flats within the building are let on long sub-leases (so the intermediate leaseholder would be

treated as the qualifying tenant of some of the flats), either:

(1)    the whole of the intermediate lease should not be acquired; or

(2)    the whole of the intermediate lease should be acquired, but there should be a leaseback to the intermediate

leaseholder of flats of which he or she would be the qualifying tenant?

Do consultees agree with either of these alternative proposals? If so, which approach is preferred and why?

We agree with the second proposal, that the lease should be acquired but that there should be a leaseback to the intermediate

leaseholder of the flats of which they would be the qualifying tenant.

If this were not the case, it is likely that the management functions of the building would remain with the intermediate landlord for the 

duration of the headlease which is unlikely to satisfy the leaseholders. 

130. We provisionally propose that, as part of any collective freehold acquisition claim:

(1)    leases containing common parts together with other property should continue to be capable of being acquired by 

the nominee purchaser where it is reasonably necessary for the proper management or maintenance of those 

common parts; and

(2)    the Tribunal should have power to sever a lease containing common parts together with other property, or to

introduce new or varied easements to ensure proper management or maintenance of those common parts, as an 

alternative to ordering that the whole of the lease be acquired by the nominee purchaser.

Do consultees agree?

Yes. 
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131. We provisionally propose that a lease of common parts granted for development purposes should not be acquired by a

nominee purchaser on a collective freehold acquisition claim unless:

(1)    the severance of any part of that lease; and/or

(2)    the introduction of new, or the variation of existing, easements;

would both permit the proper management of any common parts, and substantially preserve the intended

development.

Do consultees agree?

Yes.

132. We provisionally propose that leaseholders holding sub-leases granted out of leases that had previously been

extended under the existing or any future statutory enfranchisement regime should be entitled to bring, or participate in,

an enfranchisement claim.

Do consultees agree?

Yes.

133. We provisionally propose that the separate designations of “Minor Superior Tenancy” and “Minor Intermediate

Leasehold Interest” and the formulae relating to them should be removed. Those interests which currently fall within the

existing definitions would then be valued on the same basis as all other intermediate leases.

Do consultees agree?

133. If not, do consultees agree that the thresholds in the formulae that apply to a Minor Superior Tenancy and/or a Minor

Intermediate Leasehold Interest ought to be increased?
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134. We provisionally propose that, on any individual lease extension claim, the rent payable by an intermediate landlord should

be commuted on a pro rata basis. Primarily this approach would avoid creating a negative value in an intermediate lease,

which the leaseholders could use to their advantage in the way that was done in the case of Alice Ellen Cooper-Dean Charitable

Foundation Trustees v Greensleeves Owners Limited.

Do consultees agree?

Yes, we do agree.

135. We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new statutory duty requiring them to act

with reasonable care and skill, and in good faith, in respect of the interests of other landlords

Our concerns regarding this issue were included in our response to question 126. 
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Q1. 

The regime should be the same in England and Wales for the sake of simplicity. 

Q2. 

4.40 Not agreed. Repeated lease extensions under a statutory enfranchisement process should be 

avoided; a one off extension up to 999 years is preferable. Furthermore, in order for the valuation 

process to be as similar as possible for both lease extensions by flat leaseholders and freehold 

purchases by house leaseholders, it makes sense to set the term of the statutory lease extension at 

999 years, because the value of a 999 year lease at a peppercorn in the market is pretty much as close 

as you can get to the value of the freehold. In estate agents’ parlance, a 999 year lease at a peppercorn 

is a “virtual freehold”. As a matter of principle, the leaseholder of a flat who has extended the term of 

his or her lease at a peppercorn should be put in as similar position as possible on enfranchisement to 

that of the leaseholder of a house who has acquired the freehold. 

4.41 

(1) 999 years from 1st January of the year in which the enfranchisement claim is made.

(2) The landlord should have no rights to re-develop in any statutory lease extension. Instead, the

leaseholder should pay the landlord for any development potential when the statutory right to extend

the lease is exercised. This is discussed in greater detail in the reply to question 116.

Q3. 

4.46 The landlord’s interest comprises both the income stream of future, recurring rental receipts and 

the one-off capital receipt (i.e. the return of the property) on expiry of the lease.  There is no reason 

why these two elements cannot be valued separately and, therefore, available to a leaseholder as 

separate ‘purchases’.  However, where leaseholders are able to extend the term of the lease without 

redeeming the rent, care will need to be exercised to ensure that it will be clear what the rental level 

will be during the extended term.  For example, if the original lease provides for a doubling ground 

rent every 25 years, would that carry on for the extension?  Alternatively, if the original lease provides 

for fixed ground rent increases, would the final fixed ground rent for the original lease apply for the 

whole length of the extension? 

Incidentally, the option put forward in paragraph 4.46(1) of your consultation document will not be 

possible if the proposals suggested in paragraph 3.34 of the MHCLG’s consultation document on 

Consultee: Compton Group
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“Implementing reforms to the leasehold system in England” are enacted in legislation. The MHCLG 

propose that, where there is a surrender and re-grant of a lease (as there would be with the grant of 

an extended term), the ground rent on the replacement lease should be capped at £10 p.a. I have 

prepared my replies to your consultation on the basis that the MHCLG’s proposals in paragraph 3.34 

will not be implemented.  

 

Q4.   

4.52  

(1) Agreed. 

 

(2) Not agreed. If a landlord ends up with an unwanted reversionary interest, he or she can always sell 

the interest (e.g. at auction).  

 

(3)  Agreed. 

 

Q5.  

4.54  

(1) Agreed.  

 

(2) Agreed. 

 

Q6.  

4.91 Not agreed.  Any new covenants in the lease extension should be limited to the new term of 

the lease and (where the enfranchising leaseholder opts for a peppercorn rent) the rent payable.  In 

other words, neither party should be able to include terms drawn from a prescribed list of non-

contentious modernisations.   In our experience, leases have usually been drafted carefully so as to 

provide a coherent whole; if new terms are introduced willy nilly, the overall balance of the lease will 

be disturbed and construction of what the amended lease means where there could now be 

conflicting clauses will be difficult.  Furthermore, in most flat leases the landlord covenants to keep 

the other leases for the block in substantially the same format.  Clearly, statute will override that 

obligation, but the mind boggles at having to manage a block of flats where some leaseholders are 

subject to the original lease and other leaseholders to a revised lease.  

 

4.92 None. 
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4.93 Provided the leaseholder and the premises meet the qualifying criteria, the leaseholder 

should be entitled to a lease extension in respect of all the leasehold property within his or her 

ownership in that particular leasehold title (and any other separate title which is connected to the 

property, e.g. a car parking space let on another lease).  It may be that, because other non-residential 

areas are included in the leasehold title, the premises do not qualify, in which case the leaseholder 

would not be able to obtain a statutory lease extension, unless he or she disposes of part of the non-

residential area so as to bring the leaseholder’s interest within the qualifying criteria (assuming that 

assignment of part is possible under the lease).  

 

Q7.  

4.98  I do not think that the ability of parties to enter into lease extensions outside the Acts creates 

any significant problems in practice.    

 

4.99 None. 

 

Q8.  

4.101 We have no experience. 

 

4.102 If such an arrangement is under court order, then presumably both parties’ interests are 

protected and there would seem to be no objection to a similar provision being made under any new 

enfranchisement regime.   

 

Q9.  

4.103 Given the recent adverse publicity surrounding leaseholds, there will be a significant increase 

in leaseholders seeking lease extensions.  Apart from anything else, there may well be a certain 

amount of catch up, as some leaseholders (who wish to extend their lease) may be sitting on the 

sidelines at present, pending the implementation of the Law Commission’s recommendations.  

 

Q10.  

4.104  

(1) An increase in the length of a statutory lease extension will make the leasehold interest more 

attractive to a would-be purchaser.  Therefore, if lease extensions become widespread, the aggregate 

volume of residential leasehold transactions will rise, all other things being equal.  Perhaps think of it 
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as the equivalent of many leaseholders upgrading their kitchen or bathroom. That will add to the value 

of the housing stock. 

 

(2)  The leasehold interests will become more mortgageable because they will be more valuable and, 

therefore, will provide a greater level of security to mortgagees, assuming, of course, that the 

mortgage debt does not increase as a result of the mortgagor borrowing more to extend his or her 

lease. It may well be that mortgagees will take advantage of the new regime by tightening their lending 

criteria (e.g. no mortgage unless the lease term has been extended).  

 

Q11.  

4.105    

(1) This option would be useful where a leaseholder is selling his or her leasehold interest.  It may be 

that the unexpired term of the existing lease is too short and that the purchaser insists on the lease 

being extended.   Money may be tight and the leaseholder takes the option of extending the lease 

(without redeeming the rent) in order to facilitate the sale.  Alternatively, if a leaseholder wishes to 

remortgage their property to release equity (e.g. to fund their children’s education), the mortgagee 

may insist on a longer term for the leasehold interest.  Accordingly, this option is likely to be popular 

with leaseholders.  

 

In terms of our own experience, we are fairly relaxed about offering lease extensions.  Our standard 

offer of a lease extension is a new term of 125 years with effect from 1st January of the current year.  

In these circumstances, the new term is the only amendment we make to the existing lease, so that 

all other covenants (including those relating to the rent) remain the same.  Occasionally a leaseholder 

will request for the rent to be extinguished.  In either event, we provide for a quote for a one-off 

premium which is inclusive of our fees.  If the leaseholder accepts, the lease extension goes ahead.  In 

our ground rent portfolio we own the freeholds of approximately 6,500 flats where the unexpired 

lease term is now below 125 years.  We carry out approximately 75 of these private treaty lease 

extensions each year.  Leaseholders are usually represented by solicitors in these transactions.  Where 

we cannot agree terms with leaseholders, they sometimes resort to statutory enfranchisement (i.e. a 

90 year extension plus rent converted to a peppercorn).  We have about 2 or 3 statutory 

enfranchisements each year. 

 

(2) The option to redeem the rent (without extending the lease term) is essentially a financial decision.  

If a leaseholder has surplus funds sitting in a bank account earning less than 1% p.a. in interest, then 
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it will probably make sense for the leaseholder to pay a one off sum to redeem the rent.  Having said 

that, most owner occupier leaseholders would much prefer to spend money in extending the term of 

their lease because they will instinctively feel more secure in the homes.  Redemption of the rent 

would perhaps make more sense for buy-to-let investors, who will usually want to focus on the 

financial returns from their investment.  We rarely come across a situation where a leaseholder wants 

only to redeem the rent.  Generally speaking, house leaseholders want to buy the freehold and flat 

leaseholders want to extend the term of their individual leases. 

 

Q12.  

4.106   

(1) & (2) It is always open to the landlord and the leaseholder to come to their own private 

arrangements for amending the lease.  The more contentious the new covenants proposed by either 

party, the more likelihood there will be for increasing the costs and duration of the enfranchisement 

process, as well as raising the potential for disputes.  

 

(3) The possibility of onerous terms being imposed will depend on the bargaining power of each party.  

Clearly, if leaseholders have the backstop of a relatively straightforward statutory enfranchisement, 

the landlord will be more constrained in any negotiations over introducing new onerous conditions in 

any private arrangements. 

 

4.107 It can be seen from my reply to question 6 above that I do not think that any new covenants 

should be imposed in the statutory enfranchisement process, other than those relating to the lease 

term and/or the rent payable.  

 

4.108 Any reform needs to minimise the number of moving parts. Any possibility of being able to 

introduce new covenants will just make the statutory enfranchisement process more difficult for 

landlords and/or leaseholders alike.  

 

Q13.  

5.30  

(1)  Not agreed.  The statutory right to acquire the freehold (as opposed to obtaining a statutory 

lease extension) on an individual basis should be restricted to residential leaseholders, whose spatial 

interest (as registered at the Land Registry)  is not circumscribed horizontally by any interest held by 

another qualifying leaseholder. In other words, the interest of the enfranchising leaseholder must 



6 
 

extend “usque ad coelum et ad inferos” without interference by another qualifying leaseholder. A 

minimal amount of overhang or underhang would be permitted – say up to 2% of the superficial area 

of the leasehold interest.  

 

(2)  Not agreed. If a landlord ends up with an unwanted reversionary interest, he or she can always 

sell the interest (e.g. at auction).  

 

Q14.  

5.34   

(1)  Agreed. 

 

(2)  Agreed in principle, but under my proposals (as set out in the reply to question 71) the 

leaseholder would pay the enfranchisement price to the Land Registry. 

 

(3)  Agreed. 

 

5.35 Agreed.  

 

Q15.  

5.48 This binary choice is overly simplistic. Any leaseholder buying the freehold must comply with 

the matters affecting the freehold that are registered in the property and charges registers of the 

freehold title (and should provide an indemnity to that effect). Conversely, the leaseholder will not 

want to lose any rights (e.g. over shared or common parts) contained in the lease. Accordingly, the 

terms of the freehold acquisition must contain a mix of the rights and obligations in both the current 

freehold title and the existing lease.  

 

5.49 Not agreed.  The inclusion of standard clauses should be mandatory. 

 

5.50 The standard clauses used in our transfers of freeholds are:- 

 

1.   The Transferees with intent to afford to the Transferor a full and sufficient indemnity but not 

further or otherwise hereby jointly and severally covenant with the Transferor at all times hereafter 

to observe and perform the covenants stipulations and other matters (if any) contained or referred to 
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in the Entries in the Charges Register of the title of the Property hereby transferred so far as the same 

are still subsisting and to indemnify the Transferor against any breach or non-observance thereof.  

 

2. This Transfer is made subject to all matters (if any) contained mentioned or referred to in the 

Property and Charges Registers bearing the Title Number <<Title>> so far as they affect the Property 

hereby transferred.  

 

3.  Notwithstanding (and not by way of limitation or exclusion of) the provisions of Section 62 Law of 

Property Act 1925 if and to the extent that the Lease grants any rights over any shared or common 

parts, unadopted roads and paths or services and service media serving the Property those rights shall 

continue in full force and effect subject to the Transferee paying an equal share of the cost of 

maintaining renewing and repairing the same in common with all others having the like rights.  

 

4. The Property is subject to such rights (if any) of access and egress, passage and running of gas, 

electricity, water, sewage, telecommunications media, support, light and air as are reserved by the 

Lease for the benefit of the Transferor’s retained property.  

 

Careful consideration will also need to be given to whether a positive covenant in the lease to 

contribute financially to communal facilities should survive enfranchisement (i.e. the purchase of the 

freehold) and be binding on the enfranchising leaseholder and his or her successors in title. A situation 

where an enfranchising leaseholder, or his or her successor in title, can walk away from a financial 

commitment on the grounds that he or she no longer uses the services the financial contribution is 

meant to cover should be avoided. This new statutory positive obligation could be introduced 

specifically for enfranchisement cases (as per your paragraph 5.58). 

 

Q16.  

5.56 The leaseholder’s acquisition of the freehold should be on terms that reflect the rights and 

obligations set out in the existing lease in respect of land retained by the landlord.  

 

5.57 Please see standard clause 3 in the reply given to question 15, paragraph 5.50. Under that 

standard clause, the leaseholder will be granted rights which are in the existing lease, subject to the 

obligation of paying a share of the cost. 
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Q17.  

5.62 Agreed. 

 

5.63 A landlord of an estate should have the power to enforce the collection of an unpaid sum as 

though he or she were a mortgagee of the property. 

 

Q18.  

5.66 Not agreed. There should be no new terms (beyond what is already in the lease) introduced 

in respect of the landlord’s retained land.  

 

5.67 There should not be a prescribed list.  

 

Q19.  

5.70 I do not think that any significant problems are created.  We own in the region of 20,000 

freeholds of houses.  These are mainly houses let on 999 year leases at very low rents.  We have a 

price tariff for the freeholds of such leases based on the rent per annum; our prices include our fees, 

as well as the Land Registry registration fee.  We sell approximately 1,000 freeholds per annum to 

leaseholders. Where the purchase price is below £1,000, the leaseholders tend not to instruct 

solicitors for their purchase. On occasion we are unable to reach agreement with a leaseholder over 

the price of the freehold (particularly with regard to leases where the unexpired term has fallen below 

100 years).  Perhaps two or three times each year the leaseholder will resort to the statutory 

enfranchisement process. 

 

5.71 No steps should be taken. 

 

Q.20  

5.72 In our experience the transfer of a freehold to a leaseholder outside the existing statutory 

enfranchisement process is relatively straightforward.  It is the statutory enfranchisement process 

which is tortuous. The only standard terms that we include in the transfer of a freehold to a house are 

as set out in the reply to question 15 above. We shy away from selling freehold reversions where the 

leaseholder is required under the terms of the lease to make a financial contribution to communal 

services, as otherwise we would have to get involved in estate rentcharges or a chain of covenants.  
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5.73 I do not think that, as far as we are concerned, any limitation would speed up our non-

statutory process. 

 

5.74 Any simplification of the statutory right for leaseholders to acquire the freehold of their 

property is bound to encourage more leaseholders to come forward to buy the freehold. 

 

Q21.  

6.67 Not agreed. All collective freehold acquisitions should be carried out via a company limited by 

guarantee or a limited liability partnership. The reason for insisting on a corporate or partnership 

vehicle is to make it relatively more straightforward for non-participating leaseholders to buy into the 

vehicle at a later stage. This is discussed in greater detail in the reply to question 23 below. 

 

It is also worth considering the use of a limited liability partnership, instead of a company limited by 

guarantee, for tax reasons. To give an example:- leaseholders (who are all individuals) band together 

to form a company to buy the freehold of a block of flats: there is development potential with the 

possibility of adding an extra storey: the development goes ahead: the company grants a long lease 

for the roof space: the profit from granting the long lease is taxed as a capital gain in the hands of the 

company: the proceeds (net of the company’s corporation tax liability) are then distributed to the 

shareholders (i.e. the leaseholders): that distribution is taxed as dividend in their hands: accordingly, 

the transaction is taxed twice, once in the company and secondly with the individuals. If a limited 

liability partnership is used, the gain would be taxed only once in the hands of partners (i.e. the 

leaseholders). Notwithstanding this tax angle, I shall reply to the remaining questions on the basis that 

the structure to be used is a company limited by a guarantee.  

 

6.68 None.  The basic requirements for micro-entities are very limited anyway.  It is important that 

Companies House and other stakeholders should be able to monitor whether a company is still in 

existence. 

 

Q22.  

6.79 Not agreed. The possibility of using a limited liability partnership should be considered. 

 

Q23.   

6.56 Not agreed. All the articles of association should be fixed as far as possible and any departure  

from those articles should require the approval of the Tribunal.  
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6.87 This opens up the whole question of how a collective enfranchisement should work. My 

instinct is to say that consideration of the right to collective enfranchisement should be deferred for 

the time being. This would accord with the last policy objective in paragraph 1.54 which is to prioritise 

solutions for existing leaseholders of houses. Collective enfranchisement can turn very complex in 

next to no time, even if the leaseholders can organise themselves in the first place to serve an initial 

notice. Furthermore, I am not sure what in practical terms leaseholders are gaining by acquiring the 

freehold, if they have already exercised their rights to a 999 year lease extension at a peppercorn rent 

and have taken over management of the block via a right to manage company (“RTM”). The thrust of 

this Consultation appears to be to try to simplify residential leasehold law and I think that, by including 

a review of collective enfranchisement, that process of simplification becomes far more difficult; it 

would be better at this stage to concentrate solely on individual freehold purchases and individual 

rent redemptions or lease extensions. Indeed, consideration of the right to collective enfranchisement 

could be deferred now with a promise to revert to the topic in, say, five years’ time after the new 

system for individual enfranchisement has bedded down or, indeed, when the right to manage 

legislation is reviewed. However, on the basis that it is unlikely that consideration of collective 

enfranchisement will be delayed even temporarily, here, in broad terms, are my proposals for how a 

process of collective enfranchisement could work:  

 

(i) Individual leaseholders would not be able to participate in a collective enfranchisement unless 

they had already acquired in respect of their own residential unit a statutory extension of 999 years 

at a peppercorn. Obviously, at the time of the individual lease extension, they would have paid the 

freeholder a premium for the extension and the redemption of the rent. 

 

(ii) In order to effect the purchase of the freehold, there would need to be participation from at 

least 50% (in number) of the leaseholders who would have already acquired statutory lease extensions 

of 999 years at a peppercorn.  

 

(iii) An RTM already in existence would be the vehicle for the freehold purchase. If none is already 

in existence, participating leaseholders would need to form an RTM and take over the management 

of the block (which is what they would have to do anyway after acquiring the freehold). The qualifying 

criteria for collective enfranchisement and for exercising the right to manage would need to be 

brought into line.  
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(iv) Different classes of shares would be issued to leaseholders depending on their involvement 

in the RTM. Those involved in management, but not participating in the freehold purchase, could have 

A shares, whereas those participating in the freehold purchase could have B shares. The number of 

shares in the RTM would be limited to the number of residential units covered by the relevant service 

charge scheme. Leaseholders, who were already shareholders by reason of their involvement in 

management, would convert their shares from A to B on participation in the RTM’s acquisition of the 

freehold.  

 

(v) The A shareholders would be able to vote only on matters of block management, whereas the 

B shareholders would be able to vote on all matters affecting the company, including appointment of 

directors, disposal of assets and distribution of dividends.  

 

(vi) There would be mandatory leasebacks for 999 years at a peppercorn to the landlord in respect 

both of all units belonging to leaseholders not participating in the freehold purchase and of all other 

parts of the estate or buildings which have been let by the landlord. The leaseback would require the 

RTM (rather than the former landlord) to take responsibility for the collection of any service charge 

payable by a non-participating leaseholder.  

 

(vii)  Where there is no development potential in the landlord’s interest outside the areas which 

have been let, the purchase price for the freehold would be a nominal £1, as the landlord would have 

already received the premia in full on individual lease extensions.  

 

(viii)        Where there is a development opportunity in respect of the landlord’s interest unencumbered 

by any lease, the landlord would need to estimate the value of the opportunity and, assuming that 

eventually there is agreement between the RTM and the landlord on that value, the participating 

leaseholders would need to finance the agreed figure through loans to the RTM (without any 

deduction for the pro rata share of the non-participating leaseholders) in order to pay the landlord. In 

other words, the participating leaseholders would need to fund 100% of the payment to the landlord. 

 

(ix) The B shares in the RTM would be “stapled” to the extended leasehold interest, possibly 

through the use of a restriction on the leasehold title preventing a disposition of the leasehold title 

without the registration, in the RTM’s register of members, of an assignee as the holder of the related 

B share.  
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(x) Similarly, the mandatory wording of the articles would ensure that only leaseholders with a 

statutory extension at a peppercorn and whose registered leasehold title is derived from the relevant 

freehold could be registered as a B shareholder. 

 

(xi) There could even be statutory provision whereby, when all leaseholders become B 

shareholders and there are no longer any leasehold interests still held by the former landlord, the 

leaseholders’ interests would by operation of law convert into interests in a commonhold association, 

which would then take over the block management from the RTM company.  

 

Q24.   

6.91 Not agreed. Provided any decision complies with general company law, it should be open to 

the B shareholders to vote for any disposal of the property (e.g. by granting a long lease of the roof 

space to a developer). Provision could be made in the articles of the RTM for any decision regarding 

the disposal of property, including the granting of a lease, to require unanimity on the part of all B 

shareholders.  

 

A problem comes in theory if the B shareholders want to sell the freehold of the whole building to a 

third party, in which case you would be back at square one and the process for enfranchisement would 

have to begin again. I am not sure that this problem would arise in practice because the value of the 

freehold reversion held by the RTM after participating leaseholders have exercised their right to a 999 

year term at a peppercorn (and mandatory leasebacks have been granted to the landlord) would be 

minimal, in the absence of any development value.  

 

6.92 None. With regard to any disposal, the RTM would act in accordance with the wishes of the B 

shareholders, provided this complies with company law.  

 

Q25  

6.96 Agreed.  

 

6.97  The law around the identification of the physical area over which leaseholders can currently 

claim the right to manage (and, therefore, under my proposals the area which can be the subject of a 

collective enfranchisement) needs to be clarified. I would propose that the area should be what is 

covered by a particular service charge regime where the contributions by the lowest number of units 

add up to a recovery of 100% (or, where there are commercial units, a recovery of 100% of the service 
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charges payable in respect of residential units). For example, if there are three blocks, comprising, say, 

10, 20 and 30 flats, and each leaseholder has to contribute service charges on the basis of one-tenth, 

one-twentieth, or one-thirtieth respectively of the communal expenditure on his or her own block and 

one-sixtieth of that of the estate, then it should be possible for the leaseholders to claim a right to 

manage in respect of each block separately. I am not sure that the law currently permits this. It would 

then be open to an RTM for each block to acquire the freehold covered by the relevant smallest 

category of service charge (always assuming, of course, that other qualifying criteria are met). This 

area is invariably identified in well drafted leases, as otherwise it would be impossible to manage the 

block. This area (including the footprint of the leaseholders’ interest) would set the boundaries for the 

freehold estate to be acquired in the statutory collective enfranchisement.   

 

That leaves the issue of acquiring the freehold to a wider estate. I would propose that, where the 

estate comprises a series of smaller areas being managed, then each of those smaller areas must 

themselves have already been subject to a collective freehold purchase before it is possible to acquire 

the freehold of the wider estate. The individual, minor RTMs covering the individual blocks would form 

an estate RTM which could then acquire the freehold to the wider estate outside the areas already 

acquired by the minor RTMs. The number of shares in the estate RTM would equate to the number of 

residential units contributing to the estate service charge, irrespective of the participation by 

individual leaseholders within each minor RTM. In the above example, the minor RTMs (and not the 

leaseholders) would be allocated 10, 20 and 30 shares in the estate RTM. Although I have called them 

minor RTMs, they would in fact be minority shareholders (or even, depending on the number of units, 

a majority shareholder) in the estate RTM.  

 

It is possible that contributions to the estate may come from individual residential units, rather than 

blocks smaller than the estate. In the example given above, there could be 35 houses as well as the 60 

flats contributing to the estate service charge. In respect of leasehold houses, the leaseholders would 

not be able to participate in the acquisition of the freehold by the estate RTM unless they had already 

acquired either the freehold or a statutory lease extension at a peppercorn of their own unit. 

Freeholders of individual houses would be permitted automatically to participate in the estate RTM. 

Shares in the estate RTM would be allocated, in the case of the minor RTMs, on the basis of the total 

number of residential units covered by that minor RTM and, in the case of individual units (e.g. 

houses), on whether the individual owner of the house wishes to participate. For the purchase of the 

estate freehold to proceed, unanimity on the part of all the relevant minor RTMs (acting as companies) 



14 
 

and at least 50% participation on the part of the individual contributors to the estate service charge 

(e.g. house owners) would be required.  

 

Q26.  

6.103 Not agreed. The area which would be the subject of a collective enfranchisement is described 

in the reply to question 25 above.  

 

6.104 Not agreed. In practice, the area which I propose should be the subject of a collective freehold 

enfranchisement (as per the reply to question 25 above) would very often be the same area over 

which leaseholders would exercise rights in common along with other leaseholders in the block. 

 

Q27  

6.107 Agreed, except that under my proposals (as set out in the reply to question 71) the leaseholder 

would pay the enfranchisement price to the Land Registry. 

 

6.108 Agreed. 

 

Q28  

6.117 Not agreed. With regard to a mortgage against a freehold interest, the nominee purchaser 

would buy free of that mortgage, provided the enfranchisement price is paid to the mortgagee, even 

if the enfranchisement price does not wholly clear the mortgage.  

 

6.118  Not agreed. The inclusion of standard clauses should be mandatory. Given that under my 

proposals the acquisition would be made by corporate vehicle (i.e. the RTM), the leaseholders would 

be swapping one landlord for another, albeit the latter being under their control. Therefore, only 

standard clauses 1 and 2 of those described in the reply to paragraph 5.50 of question 15 would be 

appropriate to use in respect of a collective purchase of the freehold. However, a new standard clause 

would be required to ensure that the RTM indemnifies the outgoing landlord for any breaches of the 

landlord covenants in the leases to the leaseholder.  

 

The clause could be in the following format:- 

With the object of affording to the Transferor a full and sufficient indemnity but not further or 

otherwise the Transferee covenants with the Transferor that until such time that the Transferor is fully 

released from the covenants on the part of the landlord contained, referred to in or implied by the 
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leases to which the Property is subject (“the Landlord Covenants”) the Transferee and its successors 

in title will observe and perform the Landlord Covenants and indemnify the Transferor against all 

costs, claims, demands and proceedings in connection with any breach, non-observance or non-

performance of the Landlord Covenants.  

 

Q29  

6.124 & 6.125 Where a corporate vehicle (i.e. the RTM) purchases the freehold, the leases held by 

individual leaseholders will still be in place and, therefore, the leaseholders will still enjoy such rights 

over the former landlord’s retained land as they had before the freehold of the block changed hands. 

However, there would need to be provision for the RTM to acquire on enfranchisement from the 

landlord such rights over land retained by the landlord as are contained in the individual leases. This 

would enable the RTM itself to re-grant those rights to any leaseholder who does not participate in 

the collective purchase of the freehold, but who subsequently wants to extend his or her lease as 

against the RTM and who would otherwise lose those rights over the landlord’s retained land on a 

surrender and re-grant of the lease.  

 

Q30  

6.127 Not agreed. If the rights and obligations are not already there in the existing leases, I can see 

no need to complicate matters by adding in new clauses in the transfer of the freehold.  

 

6.128  None. 

 

Q31  

6.132 Not agreed. As explained in the reply to question 23, there should be mandatory leasebacks 

to the landlord both of all those units where the leaseholders do not participate in the collective 

acquisition of the freehold and of any other areas which have been let by the landlord.  

 

Q32  

6.138 Not agreed. Under my proposals, it would be the B shareholders who would control the 

nominee purchaser (i.e. the RTM), which owns the freehold. Any disgruntled leaseholder who wishes 

to influence how the RTM operates would need to obtain a majority of B shareholders to back his or 

her views and take appropriate action at any time in accordance with company law (e.g. by sacking 

the current board of directors at a meeting of B shareholders).  
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6.139 Not applicable.  

 

Q33 

6.142  I do not think that the ability of parties to enter into a collective purchase of a freehold outside 

the 1993 Act creates any significant problem in practice.  

 

6.143 None.  

 

Q34.   

6.157 Agreed.  

 

6.158 The right to participate should apply to all collective freehold purchases, including those 

completed before the commencement of any new regime. It would be necessary to introduce 

regulations to ensure that corporate vehicles or trusts (involving two or more purchasers) used for 

collective freehold purchases in the past are converted into new style RTMs either through the 

adoption of mandatory articles of association or through incorporation, as appropriate.  

 

6.159 Any leaseholder who wishes to become a B shareholder in the RTM vehicle previously used to 

purchase the freehold would need first to acquire a statutory lease extension for 999 years at a 

peppercorn. On collective enfranchisement, there would have been a statutory leaseback to the 

original landlord and, therefore, the late participating shareholder (i.e. the incoming leaseholder) 

would in effect be taking an assignment for consideration from the original landlord. If the RTM paid 

a nominal sum of £1 for the freehold, the incoming leaseholder would automatically become a B 

shareholder.  

   

However, where, for example, there had been a development opportunity at the time of the original 

freehold purchase (which would have resulted in a capital receipt for the landlord), the participating 

leaseholders would have been required to find 100% of this sum to enable the RTM to complete the 

purchase of the freehold. Regulations would stipulate that these contributions must be in the form of 

loans from the participating leaseholders to the RTM. Any incoming leaseholder would then need to 

make payment to the RTM pro rata according to the number of units in the block, so that the loans 

from the participating leaseholders to the RTM would be re-paid in part. For example, if £100,000 had 

been lent by the company by 10 participating leaseholders (out of a total of 20 units), the incoming 

leaseholder would need to make a payment of £9,091, so that there would now be 11 B shareholders 
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who had each lent £9,091 to the RTM. The proceeds from the new loan of £9,091 introduced by the 

new B shareholder would be used to make equal repayments to the 10 original participating 

leaseholders.  

 

There would be two riders to the above. First, it is possible that the original participating leaseholders 

may have moved ahead with a development opportunity and it would be wrong for an incoming 

leaseholder to gatecrash the party, after all the hard work had been done by the others. Therefore, 

the original participating leaseholders would have the option to delay the receipt of the loan from the 

incoming leaseholder for a period of, say, three years to enable the development opportunity to be 

exploited to its full potential. In that time, the incoming leaseholder would remain an A shareholder. 

After three years, the A shareholder would become a B shareholder with a requirement to contribute 

his or her pro rata share of the then outstanding loans to the RTM. Of course, it may be that in the 

meantime the development opportunity would have been capitalised on with the result that the RTM 

receives a financial sum, which would in the first instance be deployed to repay the loans from the B 

shareholders. (Please note that this sum would be for the entity accounts of the RTM and would not 

be co-mingled with the trust fund operated by the RTM to manage the building and estate.) The B 

shareholders could then vote for any surplus over and above the loans to be distributed as a dividend 

to themselves. The incoming leaseholder would not be required to make any loan contribution where 

the original loans from participating leaseholders have already been repaid in full.  

 

Second, if any of the loan introduced by the participating leaseholders is outstanding and the B 

shareholders do not exercise their option to delay the receipt of the loan from the incoming 

leaseholder, then the incoming leaseholder should contribute in addition to the pro rata loan principal 

a sum to represent the interest accrued on the loans from the original participating leaseholders. The 

interest would be calculated by reference to a spread of 2% over the gross redemption yield of a long 

dated, conventional gilt and would compound at half-yearly rests. The rate of interest would be fixed 

as at the time the original participating leaseholders made their loans to the RTM. The interest 

element of the payment from the incoming leaseholder would be distributed to the original 

participating leaseholders at the same time as the part repayment of their loans to the RTM.  

 

Q35  

6.160 No matter how the collective freehold acquisition is structured, it is bound to be a time 

consuming and complex procedure. Using a corporate structure inevitably introduces the hassle of 

running a company in accordance with company law.  
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Q36 

6.161 Not at all. Our own experience is that we make a private treaty sale of the freehold to a block 

maybe once or twice a year. It is very unusual to sell the freehold to a block where there are more 

than a dozen or so flats. What tends to happen is that we agree a price with a representative of the 

leaseholders: we then do not hear from them again for many months, or even years, when presumably 

they are trying to get other leaseholders onside. It is very time consuming to prepare a quote, and 

more often than not, the enquiry does not proceed any further. A block sale is the only occasion where 

we charge for preparing a quote for selling the freehold: our fee is £100, which is then offset against 

the sale price, if the transaction proceeds. On very rare occasions, perhaps once a year, leaseholders 

decide to proceed with a statutory enfranchisement claim to purchase the block freehold.  

 

6.162 The inclusion of standard clauses in the transfer of a freehold relating to collective 

enfranchisement should be mandatory. The option to pick from a menu of other clauses will only slow 

down the whole process and complicate matters.  

  

6.163 I am doubtful, because it depends on leaseholders coming together to effect the purchase 

and, at the risk of stating the obvious, they can all be in very different financial positions. I think that, 

if an individual leaseholder can obtain a 999 year lease at a peppercorn and, assuming he or she is so 

inclined, can participate in managing the block through exercising the right to manage, then that 

effectively takes the landlord out of the equation and why, therefore, should a leaseholder go through 

the hassle with their neighbours of buying the freehold of his or her block? What is gained in practical 

terms? 

 

Q37  

6.164 As stated above in the reply to question 23, there should be a mandatory requirement for a 

leaseback to the landlord both of all the units of non-participating leaseholders and of any other area 

which has been let by the landlord. All other things being equal, this should facilitate the acquisition 

of a block freehold as it requires a lower financial sum upfront.  

 

Q38  

8.57 Agreed.  

 

8.58 There is no actual definition of a “residential unit” in paragraphs 8.37 to 8.56, only a general 

discussion, most of which is unobjectionable.  
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8.59 Agreed as to principle, not agreed as to method. Many older leases permit all sorts of uses. 

Take the example of a single unit originally built as a house which has been wholly converted into (and 

used as) offices: there is no covenant in the lease restricting use: by implication, use as both offices 

and a dwelling house is permitted under the lease:  the unit under your proposals would be regarded 

as being in residential use as that would be permitted under the lease: the unit is let on a long lease 

to a single leaseholder: would that unit be eligible for enfranchisement? A proviso that no more than 

25% of the floor area of the unit should be in non-residential use should be added. (It is worth 

mentioning in passing that a single unit on a single lease would come within paragraph 8.95(3)(a) in 

question 43 and would not fall foul of the 25% restriction on non-residential floor space in paragraph 

8.95(3)(b)(ii). Similarly, the upper limit of 25% on non-residential use proposed in questions 46 and 52 

appears to relate only to an individual acquisition of multiple units and collective enfranchisement 

claims respectively.) Furthermore, it would be helpful to stipulate the extent to which a unit can be 

made available for occupation on websites such as Airbnb before its use becomes commercial.   

 

Q39  

8.67 Agreed.  

 

Q40 

8.71 Agreed. 

 

8.72 Agreed.   

 

Q41  

8.74 Agreed.  

 

Q42  

8.77 Agreed.  

 

Q43  

8.95 Agreed. Incidentally, I wonder whether “and” at the end of 8.95(2) should be “or”; the three 

conditions described in 8.95 do not seem to be cumulative.  
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Q44  

8.104 Not agreed. In terms of an individual acquisition of the freehold, the area to be enfranchised 

should be the registered leasehold title to the extent that this is “usque ad coelum et ad inferos”, 

subject to a minimal overhang or underhang of 2% of the superficial area. Where the building fails this 

test (e.g. because the overhang is greater than 2%), it will be open for the leaseholder (assuming that 

the lease permits) to dispose of the leasehold interest in the non-qualifying part of the building (e.g. 

to a shell company 100% owned by himself or herself), so as to bring his or her residential unit within 

the enfranchisement regime.  

 

As for a collective acquisition of the freehold, this should be by reference to the area described in the 

reply to question 25.It may well be that this area does not include a single qualifying building (e.g. 

because the undercroft car parking is shared with another block). In these circumstances, the RTM 

would be able to require the landlord to grant the RTM a lease for 1,000 years for the area subject to 

enfranchisement and the RTM would be treated for all other purposes as though it owned the 

freehold, so, for example, it could band together with other RTMs to form an estate RTM to acquire 

the freehold of the estate, which in this case would then include the area subject to the RTM’s 1,000 

year lease.  

 

8.105 Agreed.  

 

Q45  

8.109 Not agreed. If it is not possible to acquire the freehold under the statutory enfranchisement 

process, the leaseholder will still be able to claim a 999 year lease at a peppercorn and, in the case of 

a block, when joined by fellow leaseholders to take over any management obligations via an RTM.  

 

Q46  

8.119 Agreed, but I do not think that it is helpful to talk in terms of individual freehold acquisitions 

in respect of premises containing multiple units. I realise that this is semantics, but I think that it is 

preferable to regard all the area qualifying for an individual freehold purchase as a single unit, even if 

it is sub-divided into smaller areas for living purposes (e.g. flats let on ASTs).  

 

8.120  Agreed. 

 

8.121 Agreed. 
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Q47  

8.134 Agreed. 

 

Q48  

8.142 Agreed. 

 

Q49 

8.144 Agreed. 

 

Q50  

8.147 Agreed. 

 

Q51  

8.149 Agreed. 

 

Q52  

8.153 Agreed. 

 

Q53  

8.155 Agreed. 

 

Q54  

8.157 The principle is agreed, but the method by which this might be achieved is discussed in the 

reply to question 25.  

 

Q55  

8.166 There should be no exception. The disenfranchised leaseholder would have been able to find 

out about this situation with the landlord via Land Registry searches when he or she bought his or her 

flat and, presumably, the price for the flat would have reflected the possibility that, while a statutory 

lease extension was possible, a collective freehold purchase would have been out of the question. 

Alternatively, if the freehold changed hands after the disenfranchised leaseholder acquired his or her 

flat, then the disenfranchised leaseholder would have passed up the opportunity to acquire the 

freehold, as afforded by the right of first refusal.  
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Q56  

8.180 Agreed.  

 

8.181 Not applicable.  

 

Q57  

8.184 No. Savvy investors can already acquire the freehold to a block of flats through setting up shell 

companies.  

 

Q58  

8.192 No.  

 

8.193 If it is necessary to define commercial investors (as opposed to owner occupiers), I would 

suggest that the following should be classified as commercial investors:-  

 

- any corporate vehicle; and 

 

- any leasehold proprietor in whose name more than two titles (of properties situated anywhere in 

England and Wales) are registered at the Land Registry. The Land Registry would need to check on 

this before preparing a LR Quote (as described in the reply to question 71). There may, of course, 

be many titles registered to other people who have the same name as the leaseholder. Therefore, 

the leaseholder would need to confirm in the statement of truth contained within the LR Quote 

that he or she is the registered proprietor of no more than two titles in the list prepared by the 

Land Registry.  

 

Q59  

8.194 Inevitably, any restriction on leaseholders’ ability to enfranchise is bound to slow down the 

process and make it more costly. For our part, nearly all our freehold sales or lease extensions are 

done on a private treaty basis, outside the statutory enfranchisement regime. The vast majority of 

non-professional people do not like employing solicitors and/or surveyors (which at present, if they 

cannot reach agreement with the landlord, they are more or less forced to do where they wish to 

pursue a claim for statutory enfranchisement), because they are expensive and the whole process is 

wrapped up in gobbledegook.  
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8.195 Any simplification will be helpful in reducing the duration and cost of the enfranchisement 

process. However, the number of disputes may well rise, even if the percentage of disputes relative 

to the overall number of enfranchisements falls, because many more leaseholders will be looking to 

exercise their rights.  

 

Q60  

8.196 There should be no further restrictions on the ability of commercial leaseholders to 

enfranchise. But, if such restrictions were to be introduced, I am not sure that they would have much 

effect on the overall market. There are bigger issues going on in the buy to let market at present (e.g. 

level of SDLT, deductibility of interest for income tax purposes). Furthermore, most buy to let investors 

tend to concentrate on returns in the near term (e.g. up to 5 years). However, one sector which could 

be particularly badly affected by introducing restrictions would be high value flats, predominantly in 

London, with an unexpired term below, say, 20 years. If commercial investors are frozen out of that 

market, the potential purchasers could perhaps be limited to only those who could qualify by living in 

the flats and this small number would be reduced even further to those able to fund the acquisition 

out of cash resources, because the leasehold interest would be pretty much unmortgageable.  

 

Q61  

9.37 Not agreed. It is simpler to restrict any form of enfranchisement to leaseholders who own 

100% of the leasehold interest. If shared ownership leaseholders have spare financial resources, they 

should be deployed in staircasing to 100%. However, there would be no objection if shared ownership 

leaseholders wanted to redeem the rent without extending the lease.  

 

9.38 Not applicable.  

 

Q62  

9.42 The proposed requirements for a collective enfranchisement should not be relaxed.  

 

9.43 Not applicable.  

 

Q63  

9.48 Agreed.  

 

9.49 Agreed.  



24 
 

Q64  

9.60 National Trust property should be subject to enfranchisement claims in the same way as any 

other property.  

 

9.61 Not applicable. 

 

Q65  

9.66 We have no experience.  

 

Q66  

9.74 There should be an exemption from enfranchisement rights for CLTs and other forms of  

community led housing, although there would be no objection if leaseholders of CLTs and other forms 

of community led housing wanted to redeem the rent without extending the lease 

 

9.75 It should be possible for CLTs etc. to state for any particular site that it is exempt from 

enfranchisement rights, possibly by lodging a certificate to that effect with the Local Authority and/or 

the Land Registry.  

 

Q67   

9.96 We have no experience.  

 

Q68  

9.97  We have no experience. 

 

Q69  

9.98  If enfranchisement rights were permitted in respect of shared ownership leases, landlords and 

developers would be more reluctant to grant those leases. Conversely, the value of the shared 

ownership leases would rise because they would then carry the possibility of an extension in the lease 

term.   

 

Q70  

11.13 Not agreed. There should be the same procedure for individual claims for rent redemption, 

lease extension with existing rent provisions, lease extension at a peppercorn and purchase of a 

freehold. However, a separate procedure would be required for the collective purchase of a freehold.  
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Q71 

11.17 Agreed in principle, not agreed in detail. In broad terms, I would propose the following option 

for individual enfranchisements as an alternative:-  

 

(i)  In order to qualify for enfranchisement, a leaseholder’s interest would have to be registered 

at the Land Registry. If his or her interest is not registered at the Land Registry, a leaseholder would 

need to go through the registration process before making any enfranchisement claim.  

 

(ii)  On payment of a fee (say, £50) to the Land Registry, the leaseholder would make a request 

(“Quote Request”) for the Land Registry to provide a quote for enfranchisement. This request could 

be done online. The leaseholder would need to provide only basic information such as name, property 

address and an estimate of what a 999 year leasehold interest in the property at a peppercorn would 

be worth (“Virtual Freehold Price”). A history of prices achieved in the locality is now readily available 

online, so estimating this value should not be too difficult for leaseholders.  

 

(iii)  The Land Registry would then provide a quote (“LR Quote”) for enfranchisement for the 

following:-  

(a)  redemption of rent;  

(b)  extension of term to 999 years;   

(c)  the total of (a) and (b) for a lease extension to 999 years at a peppercorn or, if a leasehold 

interest appears to qualify, for the freehold. In other words, the price for a 999 year extension at a 

peppercorn would be the same as the price for the freehold.  

 

(The Land Registry would be able to prepare this quote by extracting rent details, together with the 

length of the term and the commencement date, from the lease and entering them into an online 

calculator to arrive at the values to be set out in the LR Quote. The extraction of these details by the 

Land Registry from printed individual leases could be facilitated through the use of AI. The Land 

Registry should already have a copy of the lease, but, if it does not, the leaseholder would need to 

obtain a copy of the lease from his or her solicitor or mortgagee. If no copy is available, the Land 

Registry would have the power to require the landlord to provide a copy.) 

 

(iv)   The enfranchisement price in the LR Quote would be calculated by reference to a spread of 

2% over a relevant gilt rate ruling at the end of the previous day’s trading. There would be provision 
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to prevent more than one LR Quote being requested for a leasehold property in any period of 12 

months.  

 

(v)  The LR Quote would also include pre-set fees for the non-litigation costs of the landlord 

(“NLC”).  

 

(vi)  The LR Quote would include the names of all the proprietors in the leasehold title.  

 

(vii) The leaseholder would have, say, four weeks from the date of the LR Quote, within which to 

accept the LR Quote and, in particular, to decide which type of enfranchisement he or she wants (i.e. 

(a), (b) or (c) in (iii) above).  If they wish to accept the quote, all the registered proprietors for that 

particular leasehold title would need to sign the LR Quote; these would be the only signatures required 

through the whole process, if the landlord decides not to challenge the enfranchisement claim. The 

leaseholder would need to give such contact details of any immediate or other superior landlord as 

he or she is aware of.  

 

(viii)  The leaseholder would accept the LR Quote by returning by post the signed LR Quote together 

with a suggested registration fee of £40 for the Land Registry.  

 

(ix)  The Land Registry would send a copy of the signed LR Quote to the landlord (and to any 

mortgagee of the landlord) to notify them that an enfranchisement claim had been made in respect 

of that particular leasehold title. The landlord would have, say, six weeks from the date of notification 

to respond (“Response”).  

 

(x)  If there is a mortgage over the freehold title, there would have to be an extra period of, say, 

two weeks to allow the mortgagee time to specify that the enfranchisement price should be paid to 

the mortgagee.  

 

(xi)  If the landlord does not dispute either the entitlement to enfranchisement or the estimated 

Virtual Freehold Price, the landlord would notify the Land Registry to that effect and the Land Registry 

would instruct the leaseholders to remit to the landlord (or his or her mortgagee) the sum stated in 

the LR Quote, plus any rent arrears and/or apportionment (details of which would have been provided 

by the landlord), within, say, two weeks. 
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(xii)  The landlord would then need to acknowledge receipt of the money within, say, one week, 

whereupon the Land Registry would proceed to effect the registration of the relevant lease variation 

or the transfer of the freehold. The names of the proprietors would be as shown on the LR Quote.  

   

In summary, the process for enfranchisement would be more akin to a claim for adverse possession, 

whereby the adverse possessor makes the claim and then it is up to the paper owner of the title to 

challenge the claim within certain strict time limits. If the paper owner does not challenge or fails in 

his or her challenge, the adverse possessor will be registered. Of course, the main difference would 

be that, in the case of an adverse possession claim, the paper owner of the title walks away with 

nothing, whereas on enfranchisement the landlord will be compensated.  

 

Q72  

11.24 & 11.25 Under my proposals all the registered leasehold proprietors would need to sign the LR 

Quote to proceed with enfranchisement.  

 

11.26 A statement of truth would be included in the LR Quote, so that, by signing the LR Quote, the 

leaseholders would be signing up to the statement of truth.  

 

Q73  

11.30 Not agreed. The leaseholder should only be required to provide such information about the 

immediate or other superior landlord as he or she is aware of. There should be no requirement on the 

leaseholder to find out more information.  

 

Q74  

11.39 Not agreed. The LR Quote would be prepared by the Land Registry. The LR Quote would be 

available for acceptance only by the registered proprietors.  

 

11.40 The LR Quote form should be the same for all types of individual enfranchisement. A separate 

form would be required for collective enfranchisement claims, but, as under my proposals the 

leaseholders would have already extended the terms of their leasehold interests to 999 years at a 

peppercorn, the process of acquiring the freehold would be more of a formality, except where there 

is a development opportunity.  
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Q75  

11.43 Not agreed. Participating leaseholders should be obliged to serve notice on all leaseholders 

who have already obtained a statutory 999 year lease at a peppercorn. Details of the current 

proprietors of such interests will be available from the Land Registry.  

 

Q76  

11.46 Agreed.  

 

11.47 No other effects should be provided for.  

 

Q77  

11.52 Partly agreed. Under my proposals, the details in (1) and (2) would need to be given in the 

landlord’s Response. The details in (3), (4) and (5) would not be needed.  

 

Q78  

11.60 Not agreed. Under my proposals, it would be the Land Registry who notifies the landlord that 

an enfranchisement claim has been made in respect of a particular leasehold title. Where there are 

multiple landlords (either with superior/inferior interests or as joint owners), the Land Registry would 

be obliged to serve notice on all the landlords. It would obviously be sensible for each landlord to 

ensure that all his or her interests are registered at the Land Registry (and then that his or her contact 

details are kept up to date) to avoid the possibility of not being notified.  

 

Q79  

11.82  

(1)  Not agreed. The Land Registry should be obliged to send notification of the enfranchisement claim 

to the address(es) shown on the proprietorship register and to any other address for the landlord 

provided by the leaseholder on the completed LR Quote. Where the landlord’s interest is not 

registered, only the latter may be available. In the case of a corporate landlord, the Land Registry 

should also send notification of the enfranchisement claim to the registered office as shown at 

Companies House or (in the case of overseas companies) as shown at the website, Opencorporates.  

 

(2) Under my proposals, if the landlord does not return a Response, the enfranchisement would 

proceed with the leaseholder making the payment specified in the LR Quote direct to the Land 

Registry, who would then register the lease variation or the transfer of the freehold. The 
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enfranchisement price would be kept in a trust account by the Land Registry for up to, say, 20 years 

and would be available to be claimed by the landlord. After that time, the money would be treated as 

bona vacantia.   

 

Q80  

11.95 Not agreed. These checks would be carried out by the Land Registry to ensure that the 

notification of the enfranchisement claim is sent to as many addresses for the landlord as is reasonably 

possible. I think that an advert would need to be placed in the London Gazette only where the 

landlord’s interest is not registered at the Land Registry. The cost of the advert would need to be borne 

by the leaseholder as an additional charge.  

 

Q81  

11.101  

Not agreed. Under my proposals, if the landlord does not issue a Response, the enfranchisement 

would still eventually go ahead on revised terms quoted by the Land Registry. There would be 

provision (in the absence of a landlord Response) for the Land Registry to seek an independent 

valuation of the Virtual Freehold Price, where this would affect the enfranchisement price quoted by 

the Land Registry (e.g. an enfranchisement of a leasehold interest whose unexpired term is less than 

175 years). In such circumstances, the independent valuer’s valuation would be used instead of the 

leaseholder’s estimate, so that a revised LR Quote would need to be issued. The enfranchisement 

would then proceed on the terms quoted in the revised LR Quote. The cost of the independent 

valuation would be covered by the NLC, which would have otherwise gone to the landlord.  

 

Q82  

11.106 Not agreed. Under my proposals the LR Quote (as accepted by the leaseholder) would be 

served by the Land Registry on all the landlords (either the joint owners or those with superior 

interests). It would be open to any of those landlords to challenge the enfranchisement notice.  

 

Q83  

11.132 The grounds on which any landlord could apply to the Tribunal for rectification of the register 

in respect of any enfranchisement (which would have already taken place) should be limited to where 

the leaseholder has deliberately or recklessly mis-stated or omitted information which led to an 

enfranchisement claim proceeding when it should not have done so.  
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Q84  

11.143 Agreed. 

 

Q85  

11.146 Not agreed. The timetable for enfranchisement in my proposals is set out in the reply to 

question 71. 

 

Q86  

11.153 Not agreed. Under my proposals for individual enfranchisements, the leaseholder would have 

two weeks (i.e. from being notified by the Land Registry that the landlord does not object to the 

enfranchisement) to remit the sum stated in the LR Quote to the landlord (or his or her mortgagee). 

A grace period of a further two weeks would be allowed, but, if the leaseholder does not send the 

money by the later date, the landlord would be automatically entitled to treat the enfranchisement 

claim as terminated, with the leaseholder still liable to pay the landlord the NLC sum. Another 

statutory enfranchisement claim in respect of that leasehold property would not be permitted until 

12 months have elapsed.  

 

As for a collective acquisition of the freehold, participating leaseholders would be required to invite 

all leaseholders (who had previously obtained a statutory lease extension of 999 years at a 

peppercorn) to join the RTM as B shareholders. The remedy for the frozen out leaseholders in these 

circumstances would be to apply to the Tribunal to seek an order for them to be allocated B shares in 

the RTM.  

 

Q87  

11.157 Not agreed. Only the registered proprietors of the leasehold interest should be able to make 

an enfranchisement claim.  

 

11.158 Not agreed. The landlord need deal only with the registered proprietors as set out in the LR 

Quote.  

 

Q88  

11.170 Not agreed. The fact that a LR Quote had been served on a landlord would be noted against 

the register of the titles of all the landlords or entered as a land charge. Anyone purchasing the 

landlord’s interest after the date of the LR Quote would buy subject to the claim in the LR Quote.  



31 
 

Q89  

11.173 Not agreed. The onus for keeping the mortgagee of the landlord’s interest onside should be 

placed on the landlord, rather than on the leaseholder. There would be provision for the Land Registry 

to copy the LR Quote to the landlord’s mortgagee and for the mortgagee to inform the Land Registry 

and the leaseholder that that all or part of the sum stated in the LR Quote should be remitted direct 

to the mortgagee.  

 

Q90  

11.176 Agreed.  

 

11.177 Agreed.  

 

Q91  

11.179 Agreed, but the timescale mentioned in (2) would need to be amended to fit in with my 

proposals.  

 

Q92 

11.182 Agreed.  

 

Q93  

11.183 I do not have any figures in relation to this question. What I can say is that the present system 

is a mess and that, from our experience, nearly all leaseholders are quite happy to enter into private 

treaty arrangements with us for them to acquire the freehold to their houses or to obtain lease 

extensions in respect of their flats.  

 

11.184 Any simplification is bound to make the situation better. I should add that I think that my 

proposals would streamline the enfranchisement process even further, but then I would say that, 

wouldn’t I? 

 

11.185 Again, any simplification would help. There is one specific situation, however, which I do not 

think is addressed in your proposals: a leaseholder has a leasehold interest in a flat in a block of, say, 

30 flats: there is no appetite among the other leaseholders for a collective purchase of the freehold: 

the unexpired term is below 80 years: the freehold was owned by a company which has long since 

been dissolved: there is no mortgage on the freehold: the freehold is now owned by the Treasury 
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Solicitor as bona vacantia: the Treasury Solicitor will not entertain the possibility of a lease extension 

so as to avoid even the semblance of managing the property: under your proposals, what can that 

leaseholder do? He or she is stuck. Under my proposals, the statutory lease extension of 999 years at 

a peppercorn could proceed automatically, without involvement on the part of the Treasury Solicitor, 

although the enfranchisement price would be subsequently remitted by the Land Registry to the 

Treasury Solicitor.  

 

Q94  

12.60 Agreed.  

 

Q95  

12.68 Agreed in principle, but under my proposals I would be looking to streamline the process. As 

can be seen from my reply to question 71, the onus would be on the leaseholder to provide to the 

Land Registry an estimate of the Virtual Freehold Price of the leasehold property. In accepting the LR 

Quote the leaseholder would also be agreeing to pay the NLC figure, which would be set according to 

the Virtual Freehold Price as follows:- 

 

   Virtual Freehold Price   NLC Figure  

   Up to £0.5 million   £300  

   £0.5 million to £1 million   £900  

   In excess of £1 million    £1,800  

 

(Please note that, according to the HMRC’s Annual UK Property Transactions Statistics, the number of 

residential property transactions in 2014 relating to properties worth more than £500,000 came to 

86,000 out of a total number of all residential property transactions of just over 1.2 million. In other 

words, over 92% of residential transactions related to properties worth less than £500,000. 

Accordingly, the overwhelming majority of enfranchisement claims would fall into the lowest NLC 

bracket.) 

 

The landlord would have the option of accepting or challenging the leaseholder’s Virtual Freehold 

Price. In certain circumstances (e.g. where the unexpired term of the lease exceeds 175 years or where 

there is no prospect of moving the Virtual Freehold Price into a higher NLC band), there would be no 

point in challenging the Virtual Freehold Price because any increase in the Virtual Freehold Price would 

not have any bearing on the enfranchisement price, which will comprise only the income element of 
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the landlord’s interest plus the NLC. However, even in those circumstances, it would still be necessary 

for the leaseholder to provide the Virtual Freehold Price so that the appropriate level of NLC is 

charged. Furthermore, a tolerance of, say, 10% would be allowed on the estimated Virtual Freehold 

Price. For example, if a leaseholder provides a price of £240,000, the landlord would challenge that 

figure only if he or she thinks that the margin of error is greater than 10% and that the “true value” 

exceeds £266,667. (Please note that, to arrive at that figure, the leaseholder’s price needs to be 

divided by 0.9.) 

 

If the landlord accepts the leaseholder’s Virtual Freehold Price, the enfranchisement proceeds based 

on the details provided by the leaseholder, with the landlord pocketing the NLC. However, if the 

landlord believes that the leaseholder’s Virtual Freehold Price is more than 10% under the true value, 

he or she could refer the valuation element of the claim to a valuer.  

 

What I have in mind is a national scheme whereby a panel of professionally qualified surveyors would 

agree to provide valuations for the statutory enfranchisement process. The Land Registry would 

choose which surveyor to use for any particular enfranchisement claim. For properties with a Virtual 

Freehold Price of up to £0.5 million, the surveyor would carry out only a desk top valuation (i.e. 

without visiting the property); the surveyor’s valuation could be given in a one line email; there would 

be no need for a detailed valuation report. For properties with a higher Virtual Freehold Price, the 

surveyor would be required to visit the property. The surveyor’s fees would equate to the NLC figure, 

i.e. £250 plus VAT, £750 plus VAT and £1,500 plus VAT.  

 

Where the landlord has challenged the leaseholder’s price and put forward his or her own figure, the 

role of the surveyor would be to choose which figure should be used in the enfranchisement - in other 

words, which figure is closer to the surveyor’s own estimate. Each party would be able to send the 

surveyor a short statement (e.g. up to two A4 pages) explaining the basis of his or her valuation. If the 

surveyor comes down in favour of the leaseholder, the landlord would pay the surveyor’s fee and the 

leaseholder’s figure for the Virtual Freehold Price would be used for the enfranchisement. Conversely, 

if the surveyor prefers the landlord’s figure for the Virtual Freehold Price, then that figure would be 

used for enfranchisement and the leaseholder would need to pay the surveyor’s fee (in addition to 

the NLC payable to the landlord).  

 

In all circumstances where the landlord has not made a Response (and where the Virtual Freehold 

Price does have a bearing on the enfranchisement price), the Land Registry would be obliged to refer 
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the valuation to a surveyor and in those cases the surveyor’s figure would be used, rather than the 

leaseholder’s, even if the latter would be within 10% of the former.  

 

All of the above could be done on paper or by email. There would be no need for a hearing on these 

matters. However, there would be a right of appeal to the Tribunal against the surveyor’s decision if 

a manifest error has occurred (e.g. where a surveyor has a conflict of interests and should not have 

accepted the appointment in the first place). 

 

Q96  

12.69 We have no experience. If any of our leaseholders opt for a statutory enfranchisement, the 

respective surveyors tend to agree the values before we end up in the County Court or the Tribunal.  

 

12.70 Whenever we are negotiating with leaseholders, we are always mindful that it would be better 

to cut a deal and move on, rather than engage in litigation, which can waste an awful lot of time and 

money.  

 

12.71 In our particular case, it would not save time and money, because we try to avoid as far as 

possible disputes getting this far.  

 

Q97  

12.72 I am not sure that a single valuation expert should handle disputes concerning 

enfranchisement, as they can involve very technical aspects of complex law. It is better if, as I suggest 

in the reply to question 95, valuation issues are taken away from the Tribunal and dealt with through 

an exchange of correspondence with a qualified surveyor.  

 

The Tribunal would then be left to deal with mainly technical issues such as:  

 

- Do the premises qualify? What is the proportion of commercial space? 

 

- Can the leaseholder acquire the freehold or is he or she restricted to a lease extension at a 

peppercorn? 

 

- Has there been a manifest error in the valuation? 
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- Is the leaseholder a commercial investor (where there is differential enfranchisement pricing)? 

 
- Has the statutory timetable been followed? 

 

Q98  

13.55 On acceptance of the LR Quote, the leaseholders should be liable to pay NLCs.  

 

Q99  

13.89 NLCs should be fixed: the amounts I propose are stated in the reply to question 95.  

 

13.90 Again, collective enfranchisement is a complication. Under my proposals (please see reply to 

question 23), participating leaseholders would have already extended their leases by way of statutory 

enfranchisement and paid the NLC at that point. If there is no development opportunity in the 

landlord’s interest, then the price for the freehold purchase would be only £1 and, therefore, it is 

difficult to see why leaseholders should pay NLCs a second time around. It is a different matter where 

there is a development opportunity: in those circumstances, the landlord ought to be compensated 

for any NLCs expended in valuing the opportunity, but, as this could vary so much from one case to 

another, it would be best to leave the amount of NLCs to be set by the Tribunal on application from 

the landlord.  

 

13.91 (1) Agreed.  

 

13.91(2) Not agreed. If the management company is an intermediate landlord, it can share in the total 

enfranchisement price, as set out in the reply to question 133. If the management company does not 

hold any interest (and I have described such companies, which do not own any property interest but 

have a management role, in my replies as “embedded”), then an individual extension of the lease term 

will not have any effect on the management company as it will be obliged to continue to fulfil its 

obligations for the extended term. However, where there is a collective purchase of the freehold, the 

role of the embedded management company will be taken by the enfranchising RTM.  

 

Q100  

13.94 Agreed. The percentage should be 100%. 
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13.95 Not agreed. Under my proposals, there are very few stages anyway and the level of NLCs is 

deliberately set at a low level. Therefore, the leaseholder should be liable to pay 100% of the NLCs as 

soon as the LR Quote is accepted.  

 

Q101 

13.98 Not agreed, but the landlord could have the right to insist on the leaseholder paying NLCs  

upfront before he or she has to issue a Response.  

 

Q102  

13.101 Not agreed. Under my proposals, only one claim would be permitted for a leasehold property 

in any period of twelve months.  

 

Q103  

13.110 Agreed. The Tribunal should be entitled to award litigation costs of one party against another 

party who has acted unreasonably. Under my proposals, if the landlord does not issue a Response, the 

enfranchisement claim can proceed anyway and, therefore, there would be no need for provisions 

entitling leaseholders to costs in those circumstances: the alternative procedure will not cost the 

leaseholder any extra. Furthermore, parties should not be able to agree that costs shifting will apply 

because some parties will not know what they are letting themselves in for. There should, however, 

be provision for the landlord to recover all his costs when he or she succeeds in an application to the 

Tribunal to rectify the register on the grounds that the leaseholder has deliberately or recklessly mis-

stated or omitted information which led to an enfranchisement claim proceeding when it should not 

have done so 

 

Q104  

13.114 Agreed.  

 

Q105  

13.115 We have no experience. We price our private treaty freehold sales and lease extensions 

inclusive of our fees. Many of the house leaseholders proceed with the freehold purchase without 

engaging solicitors to act on their behalf, preferring instead to carry out the transaction themselves. 

Clearly, once leaseholders feel that they need separate legal representation (as in the case of flat lease 

extensions or freehold purchases for more than, say, £5,000), the whole process becomes a lot more 
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complicated, especially in the current climate when solicitors have to exercise great care before taking 

on clients.  

 

13.116 I suspect that it is not so much the amount of landlord costs that the leaseholder may end up 

having to pay as the uncertainty in the whole process that deters many leaseholders. If the system 

was set up in such a way that the leaseholder would know at the outset what the final overall cost will 

be and how long it will take, there would be a lot more enfranchisements.  

 

13.117 In so far as there would be more clarity for leaseholders, then inevitably many leaseholders 

would be more willing to bring and pursue enfranchisement claims.  

 

13.118 Landlords would be keener to tie up the deal sooner and would be less inclined to spin out 

the process.  

 

Q106 

13.119 It just makes the whole process more complicated. Clearly, those who know the system 

(usually landlords) are going to get an edge over those who do not (usually leaseholders).  

 

Q107  

15.25 (1) The Section 9(1) provisions should remain in place for a transition period of two years from  

the date when  the new legislation concerning enfranchisement comes into force.  

 

(2) The section 9(1) methodology should be replaced with a mechanism whereby the capital element 

(i.e. the reversion), plus the marriage value, of an enfranchisement price is reduced according to value 

of the Virtual Freehold Price. The income element and the NLC in the enfranchisement price would 

not be reduced. The reduction should apply only to the purchase of the freehold, not to a lease 

extension. This would preserve the current anomaly in favour of house leaseholders.  

 

(3) My proposal would be that, where the Virtual Freehold Price is below £100,000, the capital 

element, plus the marriage value, of the enfranchisement price, would be reduced by 50%. This 

reduction would taper off by 1% for every £1,000 above £100,000, so that, when the Virtual Freehold 

Price reaches £150,000, there would be no reduction at all.  

 

  



38 
 

Q108  

15.29 Under my proposals, the vast majority of the enfranchisement claims could be dealt with in a 

straightforward manner.  

 

Q109  

15.37 It is not desirable. It just complicates matters.  

  

15.38  

(1) Please see reply to question 58. 

 

(2) The spread over the yield of a comparable gilt (used to calculate the income, capital and marriage 

value elements of the landlord’s interest as per the replies to questions 111 and 112) could be lower.  

 

Q110   

15.67 The income element of the enfranchisement price should be calculated by reference to the 

net present value of the cash flows from the rent over the period of 100 years from the date of the LR 

Quote. This is not a problem where the rent is fixed or where the increases are fixed. A difficulty arises 

when a rent is to be reviewed in future by reference to an index. There are many different types of 

indices used in residential long leases, but the most common is RPI.  

 

I would propose that, where the date of the rent review precedes the date of the LR Quote, the rent 

to be used (in the net present value calculation) until the next review should be the rent calculated in 

accordance with the lease. (Incidentally, in these types of leases, the current actual rent would be an 

additional piece of information that the Land Registry would require from the leaseholder before a LR 

Quote could be prepared.)  

 

Where the date of the rent review is after the date of the LR Quote, it should be assumed that any 

index, which is used in the lease, has risen or will rise at 3% per annum from the date of the previous 

rent review. To some extent, this figure is plucked out of thin air, but, as the index most commonly 

used is RPI, it is worth pointing out the movement in the RPI index over the following time periods up 

to September 2018. 
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 Since     Annual RPI % 

 1968         4.84 

 1978                                                 4.44 

 1988                                                 3.26 

 1998                                                 2.77 

 2008                                                     2.66 

 

It can be seen that an assumed increase of 3% per annum is not out of line with the historic pattern 

of the RPI index over the last 50 years.  

 

Although there is no specific question relating to how the problem of ground rents doubling every 10 

years should be dealt with, it is worth mentioning here that fixed ground rent increases could also be 

capped to a compound rent of 3% per annum. These are dangerous waters, because, in effect, 

Government would be legislating for private citizens to evade the consequences of a bad bargain, 

assuming, of course, that leaseholders do not have remedies either against their solicitor or 

conveyancer for professional negligence or against the developer for misrepresentation. I have made 

plenty of bad bargains in my business life, but I do not remember anyone campaigning to relieve the 

plight of a landlord, but then the number of votes in that campaign would be extremely limited.  

 

In any event, assuming a rent of £250 p.a. commencing in 2015, the difference in rent between 

doubling on the next four anniversaries and a compound rate of 3% p.a. would be as follows:- 

 

                       Year   Doubling  3% compound  

                       2025         500          336 

                       2035                   1,000                        452 

                       2045                     2,000           607 

                       2055      4,000           816 

 

It is also worth pointing out that, if a leaseholder had a choice on 1st January 1970 between an initial  

rent of £250 p.a. doubling after 10 years and the same rent to be reviewed after 10 years in line with 

RPI, he or she would have been far better off on 1st January 1980 if the doubling rent had been chosen; 

the doubling rent would have risen to a ground rent of £500 p.a., whereas the RPI based rent would 

have risen to £867 p.a. Who is to say that we will not experience similar levels of inflation in the future 

to significantly erode the real value of fixed ground rents?  
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For the record, we do not own any ground rents where the rents double every 10 years.  

 

Q111  

15.71 (1), (2) & (3) I feel that the Law Commission is somehow looking for a magic number to generate 

the “right” price for enfranchisement, rather like the number 42 in the Hitchhiker’s Guide to the Galaxy 

which is the answer to life, the universe and everything. That is not the way to go about it. Instead, 

some underlying principles to assess in a fair manner the compensation due to landlords need to be 

agreed and the figures then used to implement those principles. Indeed, in the consultation there is 

an awful lot of detail about the process of enfranchisement; that may get the juices flowing in Lincoln’s 

Inn, but, for most people, there is only one question they are interested in – how much?  On this vital 

question, the consultation in my view is lacking; there is no discussion as to what underlying principles 

should be applied to fairly compensate the landlords. Instead, a few figures are bandied about: we 

learn that the enfranchisement price will go down if ground rent is capitalised at 5.5% rather than 

4.5%. Well, who would have thought that?  

 

In my view, the capitalisation rate should be 2% over the gross redemption yield (“GRY”) of a long 

dated conventional gilt (selected on 30th November in the previous year) at the close of the trading 

day immediately before the date of the LR Quote. This rate would be quoted by the London Stock 

Exchange and would be used in an online calculator by the Land Registry to arrive at the net present 

value of the income stream (i.e. rent payments) flowing over the next 100 years from the date of the 

LR Quote.  

 

There is, of course, a precedent for using a gilt as a benchmark for calculating a capital sum to clear 

future rent. Under the Rentcharges Act 1977 the formula was by reference to 2.5% Consolidated 

Stock, which was redeemed on 5th July 2015. 

 

The reason for using a conventional gilt is that the cash flow from the rent mirrors the interest 

payments on gilt. Investments are invariably measured against gilts, because the Government cannot 

go bust – it can just print more money to meet its debts - and, therefore, the income and capital 

receipt from the gilts are regarded as a risk free return. It is the benchmark against which all the other 

UK investments are measured.  

 

This net present value would be the equivalent of what surveyors call the term, but I think that calling 

it the income element of the landlord’s interest instead makes it simpler to understand. Obviously, if 
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the lease terminates within the 100 year period, the rent would be included only up to the date of the 

termination of the lease in the calculation of the net present value.  

 

This rate would change day by day. Unlike the rate set, for example, in Sportelli, this rate would take 

account of changing economic circumstances. A suitable benchmark gilt would be the gilt maturing on 

22nd July 2068, which pays a coupon of 3.5%. Its closing price on 7th November 2018 was £153.17, 

which translates into a GRY of 1.86%.    That means that, if a LR Quote had been prepared on 8th 

November, the gross rental income flows for the 100 years from that date would be discounted by 

3.86% per annum (i.e. 1.86% plus 2%).  

 

Why a spread of 2% over the conventional gilt yield? That is the big question. This whole consultation 

is basically a political exercise. There has been uproar at the way leaseholders have been treated. 

Never mind that, for this particular consumer transaction (i.e. the purchase of a house or flat) - unlike 

nearly all others, the leaseholders have invariably been advised by a solicitor or conveyancer. No, the 

deal the leaseholders signed up for is unfair; they want a way out and they do not want to pay too 

much either for getting out. And, if the people who are going to foot this particular bill are the 

investors who bought the ground rents in good faith from developers (rather than the developers 

themselves who organised these leases with onerous rent covenants), then that is just tough. 

Something must be done.  

 

And so, the spread of 2% over the conventional gilt yield is the most politically charged issue in the 

whole consultation. Set it at 1% and the leaseholders have to pay more: set it at 3% (or above) and 

the leaseholders have to pay less. And, at the same time, try to tiptoe around the Human Rights 

legislation.  

 

So what is the justification for my proposal of a spread of 2% over the conventional gilt yield? In 

investment terms, although a reversion is a property investment, the income stream (i.e. rent) from 

reversions has bond like qualities. All UK bonds are priced in the market relative to gilts, which are 

regarded as risk free. There is no point in investing in a corporate bond (which is a loan and does not 

entitle the bondholder to share in any of the upside in the company’s performance), if the same yield 

is available on a gilt with a similar maturity. The company can go bust, the government cannot.  

 

For example, there is a bond issued by Lloyds Bank plc which matures on 17th September 2040. That 

is over 21 years away: its GRY is 3.33%. In comparison, the GRY on the 4.25% gilt maturing on 7th 
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December 2040 is 1.87%. The difference in the two GRYs (i.e 1.46%, being 3.33% less 1.87%) is the 

spread: effectively, investors in the Lloyds bond are prepared to take the risk that they may not receive 

all their interest during the next 21 years and/or may not get all their loan back in 2040 (because, as 

the events of 2008 showed, there is a non-negligible risk that Lloyds Bank plc may go bust in the 21 

years to maturity), in return for which risk they will receive an extra return of 1.46% p.a.  

 

And so, how can this traditional approach to risk and reward be applied to the discount rate applied 

to the future income stream from reversions? The short answer is that it can’t. The income from 

reversions is essentially risk free, because non-payment of rent can lead to forfeiture. An assiduous 

(and litigious) landlord will nearly always get his or her rent from the leaseholder and, if he or she does 

not, he or she will end up with a windfall gain through forfeiture. The windfall gain will usually exceed 

the capital value of the reversion many times over: for example, if a landlord has paid in the wholesale 

market, say, £6,250 for a reversion generating a fixed ground rent of £250 p.a. and the leaseholder 

fails to pay the rent so that the leaseholder’s interest is forfeited, the landlord could end up with a 

property worth (say) £150,000, which would be 24 times the landlord’s original investment. Nothing 

like that can happen in the world of bonds. Essentially the income from reversions is risk free: indeed, 

a mercenary landlord may well welcome default on the part of leaseholders as an opportunity to 

maximise returns on his or her investment.  

 

So, where does that leave us in trying to value the income stream from reversions? We have a 

benchmark in the form of a conventional gilt, but the usual comparison in the bond market of an 

additional spread in return for the extra risk of the payer defaulting does not apply. Clearly, there must 

be some sort of spread over the GRY of conventional gilts, as otherwise investors would not bother to 

invest in ground rents, but would park their money in gilts instead. I think that the answer lies in the 

transaction costs of buying reversions and the hassle of having to collect rent. Collection takes time 

and costs money, whereas the interest on a gilt and the repayment of the capital are credited directly 

to the investor’s bank account.  

 

Years ago, the cost of collecting ground rents relative to that income was much higher. Since then, 

technology has played a big part in reducing that ratio: rent demands can be sent out by email: many 

leaseholders pay direct to a landlord’s bank account: landlords can access the rent through direct debit 

runs. Furthermore, ground rents are far chunkier now than they were 30 years ago. Also, the collection 

costs can be offset (and even overtaken) by ancillary income streams such as fees for notices of 

assignment and mortgage, consent fees and/or insurance commission. There is no ancillary income 
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with gilts. All in all, the cost of ground rent collection nowadays is not so much of an issue, but it still 

needs to be allowed for when comparing the income stream from reversions with that from gilts.  

It is worth exploring how the 2% spread over conventional gilts plays out in practice. If we assume that 

we have £100,000 to invest and we can choose between a long dated conventional gilt with a GRY of 

1.9% and a reversion yielding 3.9% (i.e. 1.9% plus my suggested spread of 2%), then the yearly return 

from the gilt will be £1,900, whereas the rent from the reversion will be £3,900;  in those 

circumstances, if the spread over the conventional gilt is meant to represent the extra transaction 

costs of buying the reversion plus the hassle involved in collecting the rent, then £2,000 out of the 

total rent figure of £3,900 is being paid to the ground rent investor to compensate him or her for those 

costs and hassle. That seems awfully high to me, but I recognise that, political pressures being what 

they are, it is unlikely that a spread over the GRY of a conventional gilt below 2% would be acceptable 

for calculating enfranchisement prices for owner occupier leaseholders.  

 

It should, however, be recognised that current yields on gilts are extremely low by historic standards 

as a result of quantitative easing carried out by central banks to deal with the aftermath of the global 

financial crisis. Andy Haldane, the chief economist at the Bank of England, claimed a few years ago 

that interest rates were lower than at any time in the past 5,000 (yes, five thousand) years. It was, 

therefore, inevitable that investors in their search for yield have driven up the prices of income 

producing assets across the globe, including the relatively insignificant alternative asset sector of UK 

ground rents. As yields go down, the prices of income producing assets go up. Of course, we do not 

know what will happen in the future; the Federal Reserve in the US has been leading the way in trying 

to “normalise” interest rates; central bank officials expect that quantitative easing will eventually give 

way to quantitative tightening and, when it does, the yield on gilts will rise and that, in turn, would 

reduce enfranchisement prices. By adopting proposals which allow for a spread over the gilt yield, 

enfranchisement prices will be adjusted automatically on a day to day basis to reflect that process.  

 

It seems to me that the Law Commission has been sold a bit of a hospital pass on the terms of 

reference. On the one hand, the Government has done all it can over the last 10 years to keep the 

economy going through ultra loose monetary policy, which has inevitably led to sky high prices for 

income producing assets across the board. On the other, the Government wants options on how to 

reduce the price payable by existing and future leaseholders to enfranchise. Inevitably, there is an 

inherent tension in the Government’s position. I am not sure how that particular circle can be squared.   
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Low interest rates have played havoc in other areas as well. For example, in personal injury cases, the 

discount rate which is used to calculate compensation for future losses, taking into account future 

interest rates and inflation, was 2.5% for the 15 years up to 25th March 2017, at which time the 

discount rate was reduced by the Government in line with the return on index linked gilts to minus 

0.75%. This has resulted in significantly higher amounts of compensation, which has left insurance 

companies reeling. The upshot is the Civil Liability Bill, which, when enacted, will set a rate based on 

a low risk diversified portfolio rather than (as at present) very low risk investments. It is thought that 

the new discount rate will be in the range of 0% to plus 1%. The rate will be reviewed every three 

years.  

 

Similarly, discount rates must be used to assess the future liabilities of defined benefit (“DB”) pension 

schemes. Accountants tend to use the yield on high quality corporate bonds, whereas actuaries work 

with a rate just above gilt yields. This era of low interest rates has resulted in billions of pounds being 

diverted by private sector companies to plug the deficits on their DB schemes, with one outcome being 

the collapse in private DB provisions.  

 

I realise that the discount rate of 3.86% applied in my replies to the consultation question is  lower 

than what is currently used by valuers; that may not exactly meet the terms of reference for the Law 

Commission in looking for lower enfranchisement prices. However, it is important to look at what the 

overall cost of enfranchisement to the leaseholder would be: all through my proposals I have tried to 

make things as simple as possible for enfranchising leaseholders. Cutting the costs of the 

enfranchisement process may be the only way to try to square the circle of the Government’s 

unrealistic terms of reference. I would hope that under my proposals the vast majority of 

enfranchising leaseholders would not need to employ a professional to help them with the 

enfranchisement process; that will eliminate a significant cost and will encourage more leaseholders 

to enfranchise than would be the case if they have to take the afternoon off work to trek along to a 

firm of solicitors with a copy of their passport and a recent utility bill before the solicitors will even 

open a file for the transaction. Under my proposals, nearly all the process for the leaseholders can be 

carried out from the comfort of their own home on a laptop. All in all, I think that my proposal of using 

a spread of 2% over the GRY of a long date conventional gilt is more than fair to leaseholders.  

 

Finally, if a fig leaf (in the form of differential pricing for enfranchisement by commercial investors as 

opposed to owner occupier leaseholders) is required to meet objections on Human Rights grounds, 

then I would suggest that the enfranchisement price for the income element of the landlord’s interest 



45 
 

be reduced from a spread of 2% over the gilt yield to a spread of 1% for enfranchising commercial 

investors.  

 

By the way, your statement in paragraph 15.70 that a change of one or two percentage points to the 

rate will make little difference to the resultant values is wrong. The net present value of £250 p.a. for 

100 years is £7,900, £6,126 and £4,962 with discount rates at 3%, 4% and 5% respectively. A change 

of even one percentage point in the discount rate makes a huge difference.   

 

15.71 (4) The same discount rate should apply to rent in respect of both types of enfranchisement i.e. 

individual freehold purchases and individual lease extensions.  

 

Q112  

15.75 In question 111 we were looking at how to value the yearly income flows from the reversion. 

Here, we are looking at how to value a one-off capital receipt which will occur at some point in the 

future (i.e. when the lease terminates). Whereas the flow of future rentals could be regarded as 

essentially a financial asset, the capital receipt, albeit deferred, is very much a property asset. The 

value of that property asset is not fixed in 2018 prices; the value will fluctuate in the period up to the 

termination of the lease, but no one knows how it will fluctuate. It is, however reasonable to assume 

that residential prices will move roughly in line with inflation; the level of wages will determine both 

inflation and residential prices; if wages stall or fall back, inflation will turn into disinflation or deflation 

and residential prices will take a knock. Alternatively, a significant increase in wage levels would fuel 

inflation and an increase in nominal house prices. 

 

Therefore, we are looking for an investment which reflects what the market here and now thinks 

inflation will do in the future. The obvious candidate would be index linked gilts, whose returns are 

based on the movement in the RPI. As mentioned in the reply to question 111, the current discount 

rate for calculating personal injury damages has been fixed in the context of index linked gilts.  

 

There is only one problem with using the yield on index linked gilts – it is abysmally low. Investors are 

prepared to invest in index linked gilts in order to protect themselves from inflation, but knowing that 

at these price levels, if they hold the gilts to maturity, they will definitely lose money in real terms. For 

example, the real yield on index linked gilts maturing in over 15 years as at 7th November 2018 was 

minus 1.54%; a spread of 2% would take that to a discount rate of plus 0.46%.  If that discount rate 

were to be applied to a property with an unexpired term of 60 years and a freehold value of £200,000 
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(as in the case of your example of flat B), the valuation of the landlord’s capital element would work 

out at just over £151,000 – nice for landlords, but very definitely a non-starter.  

 

Accordingly, I would propose that we use the same conventional gilt yield as was used in the answer 

to question 111. I should stress, however, that this is inherently unfair on landlords in so far as a 

discount rate is being applied to the current 2018 Virtual Freehold Price, with no allowance for the 

nominal price increases which will occur before the lease terminates.  

 

Incidentally, we are on surer ground here with the suggested spread of 2%. The Prudential Regulation 

Authority (“PRA”) of the Bank of England in paragraph 2.15 of their consultation paper CP13/18 (i.e. 

Solvency II: Equity release mortgages) concluded that a best view of the deferment rate (for the 

purposes of calculating a solvency ratio for providers of “no negative equity guarantee” mortgages) 

would be 2% to be applied to current residential prices and that, while a range of judgments is 

possible, an assumption of less than 1% would be challenging to justify. Furthermore, the PRA in 

paragraph 2.14 specifically rejected the Sportelli discount rate of 4.75% for houses because it is based 

on stable views of long term real interest rates, rather than market long term real rates.  

 

Of course, if the yield on a long dated conventional gilt is considered to be a suitable benchmark for 

valuing on enfranchisement both the income and the capital elements of a landlord’s interest, it is 

always possible to use that benchmark, but to increase the spread from my suggested figure of 2%. A 

higher figure for the spread will result in lower enfranchisement prices. There would be at least two 

problems with this approach. Firstly, how can you justify a higher spread, when the PRA recommends 

an absolute deferment figure (i.e. not a spread over a benchmark yield) of 2% for the purposes of 

assessing the solvency of providers of equity release mortgages and when the Ministry of Justice is 

introducing legislation to set the discount rate at a figure of between 0% and 1% (again, not a spread) 

for personal injury damages? Secondly, what are you going to do when the ultra loose monetary policy 

comes to an end and interest rates start to rise? For example, the long dated gilt yields in March 2005 

were just over 4.7%. I think that great care needs to be taken to try and establish principles by which 

landlords can be compensated in a fair manner and then apply those principles consistently, 

irrespective of the current economic circumstances.  

 

Under my proposals, if the unexpired term exceeds 175 years at the date of the LR Quote, the price 

for the capital element of the landlord’s interest would be nil. Where the unexpired term is less than 

175 years, the Virtual Freehold Price will be discounted by applying the appropriate discount rate 
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compounded for the number of unexpired years. Again, if differential pricing is required commercial 

investors could be given a lower discount rate of a 1% spread over the yield on the conventional gilt.  

 

As for variations between geographical areas, the Virtual Freehold Price will be set at the time of the 

LR Quote and will already reflect those variations; no further adjustments would be necessary. If a 

different approach were to be adopted to try to capture the future nominal gains in property prices, 

then an argument could be made for different rates of increase to be applied according to 

geographical variations. However, the nominal price at the time of the LR Quote is being used with no 

adjustment for future nominal increases.  

 

I have set the cut off for the capital element of the landlord’s interest at a point where the unexpired 

term exceeds 175 years. No capital element would be payable where the unexpired term goes beyond 

175 years. This cut off point picks up on the position in Scotland, as referred to in paragraph 15.53 of 

the consultation. By way of example, the landlord’s capital element of a unit worth £200,000 with 175 

years left to run on the lease would be valued at £265 using a discount rate of 3.86%.  

 

Q113  

15.79 There should be a table setting out prescribed rates for calculating relativity in respect of 

enfranchisements involving units where at the date of the LR Quote the unexpired term is less than 

100 years (instead of the current cut off of 80 years). The Virtual Freehold Price would be based on 

actual transactions in the market with no assumptions as to a “no Act” world. The table would be used 

to arrive at a figure for marriage value to be allowed to the landlord on enfranchisement. The formula 

would be 50% of ([Virtual Freehold Price x percentage for effluxion of time] less the total of the 

landlord’s income and capital elements).  It would be assumed that the value of any reversion held by 

the landlord after a statutory lease extension would be nil. The table for the effluxion percentage 

could be in the following bands:-  
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Unexpired term (years)         Effluxion    Increasing each complete 

Percentage (%)    year by (%)  

 

From  To          Top of                 Bottom of    

           band           band  

 

100   80                1              5                         0.20 

  80   60                5                        15                                                   0.50 

  60   40                                   15                        30                                                   0.75 

  40   20                                   30                        50                                                   1.00 

  20   10  50                        65                                                   1.50 

  10    0  65                        90                                                   2.50  

 

Again, any differences due to geography would be picked up in the Virtual Freehold Price.  

 

Incidentally, I am not sure that your analogy to a pair of Ming vases works with regard to the marriage 

value of two property interests. When the leasehold interest and the freehold reversion are married 

up, it is possible for the new owner of the combined interest to do things that were not possible for 

either party to do previously. With Ming vases, you have two of them, but you cannot do anything 

extra with two that you could not do with one. Admittedly, collectors would find a pair of vases more 

valuable than twice the value of an individual vase, but the essence of the two vases is still the same. 

Marrying up the two property interests does not work like that.  

 

To give a hypothetical example: say you have two adjacent farms each comprising 100 acres, one 

livestock, one arable: the government of the day decides that it wants to control methane emissions 

and decides to pass a law entitling arable farmers to buy out livestock farmers – at a fair price, 

naturally, say, £10,000 per acre for a 100 acre holding: in our example, the arable farmer duly pays 

the livestock farmer the £1 million for the livestock farm: but, now that the farms are in a single 

ownership (with the value of a 200 acre holding at £10,500 per acre – the Ming vase effect), the arable 

farmer is able to do a deal with a developer (who has been waiting in the wings) for a right of way over 

a small part of each farm to enable a supermarket to be built: neither farmer would have been able 

previously to grant a right of way for the whole distance to the supermarket: the price paid by the 

developer for the right of way is, say, £600,000: if marriage value is not included, the livestock farmer 

ends up with £1 million, a “fair price”, and the arable farmer ends up with 200 acres valued at £10,500 
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per acre (i.e. £2.1 million) less £400,000 (i.e. the difference between the payment to the livestock 

farmer and the receipt from the developer), a total of £1.7 million. Most fair minded people would 

say that the extra value generated by the marriage of the two interests should be shared, so that each 

farmer ends up with £1.35 million (i.e. half the combined value of the two farms plus the value of the 

right of way). After all, if the Government is going to legislate for one private citizen to deprive another 

of his asset (and we are not talking about schemes such as HS2, where it could be argued that the 

deprivation is the interests of the wider community), the Government should at least ensure that the 

price is a fair one; that means that it is only equitable that any marriage value should be shared 50/50 

between the landlord and the leaseholder.  

 

Q114  

15.83 The right to hold over at the end of a long lease should be disregarded.  

 

Q115  

15.86 There should be no discount for leaseholder’s improvements. However, in estimating the 

hypothetical value of the Virtual Freehold Price it should be assumed that the property is in good 

repair. It should not be open to the leaseholder to allow the property to go to rack and ruin in order 

to drive down the enfranchisement price.  

 

Q116  

15.91 The issue of enfranchising leaseholders paying the landlord for development value is 

problematic. Apart from anything else, the variety of different situations to be considered could be 

more or less endless.  

 

In the case of individual enfranchisements, there should be an assumption in the estimate of the 

Virtual Freehold Price that there are no onerous covenants and, in particular, that there is no 

restriction on development, so that the Virtual Freehold Price would incorporate any development 

value. Where the unexpired term of the lease has fallen below 175 years (capital value) or 100 years 

(marriage value), it could be argued that the development value is reflected in the capital element of 

the landlord’s interest and the marriage value.  

 

However, where the unexpired lease term exceeds 175 years, the enfranchising leaseholder, who buys 

the freehold, will not have to pay for anything for development value (because, under my proposals, 

on enfranchisement he or she is just paying for the income element of the landlord’s interest), 
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whereas the enfranchising leaseholder, who extends his or her lease, will still be bound by the lease 

covenants which may prohibit the exploitation of the development opportunity without the landlord’s 

consent. Clearly, the two sets of enfranchising leaseholders should be treated as equally as possible 

and I would propose that statute would stipulate that on enfranchisement the leaseholder with a 

statutory 999 year lease extension at a peppercorn should be free to develop as he or she chooses.  

 

With regard to the collective purchase of the freehold, the RTM should pay the landlord the full value 

of any development value in respect of any part of the landlord’s interest which is unencumbered by 

a lease. That value would have to reflect any rights that the leaseholders would have over the 

landlord’s interest. For example, if it is possible for the landlord to build an additional block in 

redundant space in the car park, but the leaseholders have parking rights over that space, the 

development value of the landlord’s interest would have to reflect the fact that the landlord could not 

proceed without the leaseholders’ consent and some sort of deduction would be necessary, possibly 

along the lines of the decision in Stokes v Cambridge. In any event, in the absence of agreement with 

the enfranchising leaseholders over development value, the landlord would be obliged to apply to the 

Tribunal for the matter to be resolved and, in this particular instance, the Tribunal would need to call 

on expert advice from a qualified surveyor.  

 

Finally, it may be worth considering for both individual and collective enfranchisements whether some 

sort of backstop scheme could be put in place whereby, if enfranchisement has led to manifestly unfair 

compensation being allowed to the landlord (e.g. where the leaseholder would be able to enjoy a 

windfall gain through the marriage of the two interests), the landlord could apply to the Tribunal to 

impose a clawback mortgage on the enfranchised interest, so that, where development subsequently 

takes place, the landlord could share in the windfall.  If the leaseholder has no intention of carrying 

out any development, there would be no objection on his or her part to the imposition of a clawback 

mortgage. The limit of the clawback in favour of the landlord would be 50%. The circumstances where 

a landlord could succeed in such an application would have to be exceptional.  

 

Q117  

15.103 The valuation options I prefer have already been set out in the replies to the questions 110 to 

116. In brief, they are the income element (i.e. term), the capital element (i.e. reversion) and marriage 

value. Under my proposals, there would be no need for hope value, because there would be 

mandatory leasebacks for 999 years at a peppercorn to the landlord in respect both of units held by 

non-participating leaseholders and of other areas let by the landlord. 
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Accordingly, the enfranchisement prices could be summarised as follows:- 

 

                                 Individual redemption       Individual           Individual freehold              Collective freehold  

  of rent                                 999 year lease                purchase / 999 year         purchase   

                                      extension at           lease extension    

                                                  existing rent  

Income  

element (1)                                                                                              

 

Capital  

element (2)                                                                           

 

Marriage  

value (3)                                                                                                          

  

Development  

value (4)                              

   

NLC (5)                                                                                                                                      

 

 

(1) Net present value of rent due in the next 100 years. 

 

(2) Where the unexpired term is below 175 years.  

 

(3) Where the unexpired term is below 100 years. If a leaseholder opts for a lease extension at the 

existing rent and the unexpired term is below 100 years, the income element would need to be 

included in order to calculate the marriage value figure, but the income element would then be 

removed from the total enfranchisement price.   

 

(4) Development value in respect of landlord’s interest unencumbered by lease. In the absence of a 

development opportunity, the enfranchisement price would be £1. 
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(5) NLC as per the table in the reply to question 95, except for collective enfranchisement where there 

is a development  opportunity, in which case it would be at the discretion of the Tribunal. Where there 

is no development opportunity on a collective enfranchisement, the NLC would be nil.  

 

Applying my proposals to your two examples would produce the following enfranchisement prices:-  

 

    Flat A         Flat B  

    £             £ 

Payable to landlord   

Income element                              6,330                                                      5,809 

Capital element    1,455          20,612   

Marriage value          _                                                        1,789 

NLC        300               300  

Total to landlord    8,085                                                    28,510 

 

Payable to Land Registry  

LR Quote         50                 50 

Registration fee         40                              40 

Total to Land Registry         90                              90  

         

Total Cost                                      £8,175                                                  £28,600 

  

Assumptions 

(1) The Virtual Freehold Price of both flats is £200,000. 

 

(2)  The GRY on the comparable long dated conventional gilt is 1.86%.  

 

A point worth emphasising is that, provided the landlord does not dispute the Virtual Freehold Price, 

the total cost would be all that the leaseholder would have to pay. There would be no need for the 

leaseholder to engage a professional adviser.  

 

Q118  

15.107 An online calculator would be essential.  
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Q119 

15.108 The current methodology is so complex that it must scare off most leaseholders. Very few 

professionals understand the different bases for valuation of a freehold in an enfranchisement claim 

in respect of a low value house: what chance does a layman have?  

 

Q120  

15.109 A simple formula will not work. It may cut the Gordian knot, but any legislation incorporating 

a simple formula would end up being challenged as being contrary to Human Rights legislation by one 

group or another. The current valuation methodologies can be simplified and that is bound to 

encourage more leaseholders to enfranchise. Certainty as to the total cost of enfranchisement is vital.  

 

Q121  

15.110 Clearly, a ground rent investor is not going to pay £X for a reversion, if a leaseholder can take 

it off the investor at less than £X. In practice, if the enfranchisement price for the leaseholder is going 

to work out at £Y, then the reversion in the wholesale market will probably be traded at around 70% 

to 80% of £Y. If the prices in the wholesale market fall below what institutional investors have 

historically paid for reversions, the carrying value of the reversions in investors’ balance sheets will 

need to be written down. Where pension funds have invested with the institutional investors, the 

pensions will be hit.  

 

The calculation of the compensation is effectively a zero sum game, so that any losses suffered by the 

investors will be translated into gains for the leaseholders. Without any action on his or her part, the 

personal wealth of a leaseholder (either an owner occupier or a commercial investor) would increase 

simply by the passing of an Act of Parliament.  

 

Q122  

15.111 in effect section 9(1) applies only to houses where the unexpired lease term has fallen below 

150 years. Most houses outside London are let on longer terms, such as 999 years, and, therefore, 

those leaseholders have no need to avail themselves of section 9(1). We have no experience of leases 

of houses in London, so I cannot comment in relation to them, but obviously it is a specialist market 

where enfranchisement values can run into millions of pounds for a single house.  

 

My own impression is that, for houses located outside London where the unexpired term has fallen 

below 150 years, section 9(1) will nearly always be applicable because the house values are low or the 
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ground rent is below £250 p.a. When pricing for private treaty sales, we ask for the water bill from the 

leaseholder, but more often than not the water supply is metered, so that the rateable value is not 

shown. In many other cases the rateable value is simply unavailable. Unless the house is very 

expensive, we tend to price the reversion on a site value basis, which we usually estimate at 40% of 

the value of the house.  

 

I think that, whatever new system is introduced, it is almost inevitable that some leaseholders who 

could have availed themselves of section 9(1) will lose out because the enfranchisement price under 

the new system will be higher. Accordingly, I have suggested a transition period of two years for 

phasing out section 9(1) enfranchisements (as per the reply to question 107). In that time, the 

Government could organise a mailshot to all house leaseholders, as registered at the Land Registry, 

where the unexpired term is below a set number of years inviting them to consider enfranchising 

under section 9(1) before it is too late.  

 

Q123  

15.112 If the owner occupier leaseholders are going to enjoy more attractive enfranchisement terms, 

when compared with commercial leaseholders, it will make sense for any transactions between the 

two groups to be timed so that only the lower enfranchisement price is payable. This would mean a 

commercial purchaser of a leasehold unit insisting on the owner occupier leaseholder enfranchising 

before the sale of his or her unit to the commercial purchaser. Conversely, an owner occupier 

purchaser would obtain a discount on the selling price of the unit being sold by a commercial 

leaseholder, so that the owner occupier purchaser can exercise his or her enfranchisement rights after 

the purchase goes through. The gains on timing the enfranchisement would be shared between the 

owner occupier leaseholder and the commercial leaseholder, but would be weighted in favour of the 

owner occupier leaseholder because he or she is the only party who can unlock the gains.  

 

Q124  

15.113 Under my proposals, the Land Registry would play a vital role. For the avoidance of doubt, I 

should stress that none of my proposals has been discussed with anyone at the Land Registry and, 

indeed, my proposals will come as something of a surprise to them. However, the Land Registry’s 

ambition is “to become the world’s leading land registry for speed, simplicity and an open approach 

to data”. I think that the role suggested here for them would be one way for them to put these words 

into practice; certainly, the AI extraction of the rent and the term would be very much in keeping with 

an increasingly digital approach from the Land Registry. It would also raise the profile of the Land 
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Registry with the general public, so that they would know a lot more about what the Land Registry 

does and what it can offer.  

 

One of the issues would be whether the £50 fee payable to the Land Registry for preparing the LR 

Quote is set at a reasonable level. Clearly, the more that the work for the Land Registry can be handled 

by AI, the lower should be the running costs, but it would be up to the Land Registry to carry out a 

careful assessment of the costs involved with the likely workload as compared with the anticipated 

revenue As for the setting of the rates, this would be done by the market. The total amount 

outstanding for gilts is currently £1.6 trillion. In effect the benchmark rate would be set wholly 

independently of what is going on in the ground rent market.  

 

Q125  

15.114 An online valuation calculator will be vital. This should be freely available to everyone, so that 

they can check what the figure in the LR Quote is likely to be before deciding whether to spend £50 

on obtaining a LR Quote. Someone making an enquiry would need to feed in the future rental stream 

and the term/ commencement date of the lease, as well as an estimate of the Virtual Freehold Price, 

in order for the online calculator to generate an enfranchisement price.  

 

Q126  

16.118 Not agreed. I would propose that any landlord anywhere in the chain above the leaseholder 

should have the right to challenge the leaseholder’s enfranchisement claim.  

 

Q127  

16.121 There should be only one RTM for each relevant area of service charge: that RTM should be 

the only vehicle entitled to acquire the freehold on a collective enfranchisement claim. If disgruntled 

leaseholders want to dislodge the incumbent leaseholders in charge of the RTM, they would have to 

do so in accordance with company law. The standard articles could provide that each director must 

stand for each re-election every year; each B shareholder would have one vote.  Of course, there is 

always the possibility that the RTM could go bust; in those circumstances, assuming that there is no 

appetite to restore the company to the register, leaseholders would have to form a new RTM, with 

50% of qualifying leaseholders in agreement, which could then purchase the freehold from the 

Treasury Solicitor at a nominal £1, in the absence of any development opportunity.  
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Q128  

16.123 Not agreed. Under my proposals, when a leaseholder acquires a lease extension for 999 years, 

all intermediate leases in respect of the space relating to that leasehold title should be removed, with 

an appropriate share of the total enfranchisement price (i.e. including NLC) being allocated  between 

each intermediate landlord and the freeholder. If there is any intermediate lease where the unexpired 

term exceeds 999 years at the time of the enfranchisement of the underleasehold interest, the term 

of this lease would be converted by operation of law to 999 years less three days, or, in the case of 

two or more such leases, the superior one to 999 years less three days and the inferior one to 999 

years less six days and so on. The only intermediate lease which would survive an individual statutory 

lease extension would be the 1,000 year lease obtained by an RTM on a collective enfranchisement, 

where the acquisition of the freehold is not possible (as per the reply to question 25).  

 

In some cases, the intermediate landlord performs a management function. This arrangement could 

be maintained by statute providing for the managing landlord to become by operation of law an 

embedded manager in the extended lease, so that the lease automatically becomes a tri-partite, 

rather than a bi-partite, lease. The embedded manager would manage in accordance with the terms 

of the original lease, but would not itself own a property interest in the unit. Where there is already 

an embedded manager in existing tri-partite leases, the covenants relating to management would 

continue for the duration of the extended lease. 

 

Q129  

16.125 In the case of a collective purchase of the freehold, there would be a mandatory leaseback to 

the landlord for a term of 999 years of all that space within the freehold title which had been let by 

the landlord, but excluding those areas in respect of which leaseholders had already exercised their 

right to a 999 year extension at a peppercorn. This area leased back to the landlord could include, for 

example, rack rented commercial space or a caretaker’s flat which has been rented out. Any vacant 

possession space belonging to the landlord outside the areas that have been let would be included in 

the (admittedly) broad definition of a development opportunity; this could include, for example, a 

vacant caretaker’s flat; the landlord would have to claim the value of any development opportunity in 

his interest in respect of any part which is unencumbered by a lease, when the leaseholders make a 

claim for collective enfranchisement. It may be that the landlord, if he or she suspects that a collective 

enfranchisement is in the pipeline, will try to arrange leasebacks of any areas unencumbered by leases 

in advance of enfranchisement. I am not sure that this would be a bad thing because it would reduce 
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the enfranchisement price for the participating leaseholders. In any event, the landlord would have to 

comply with the statutory right of first refusal.  

 

Q130  

16.129 Not agreed. Under my proposals, the collective purchase of the freehold would take place 

only via an RTM in respect of the area covered by a particular service charge where the contributions 

by the lowest number of residential units add up to a recovery of 100%.   

 

Q131  

16.133  Not agreed. Under my proposals, any lease previously granted for development purposes 

would be subject to a mandatory leaseback to the landlord.     

 

Q132  

16.137 Not agreed. Only those leaseholders who extend their term to 999 years at a peppercorn 

under the new regime would be permitted to join the RTM as B shareholders.  

 

Q133  

16.140 Agreed. In the case of an individual redemption of rent, only the immediate landlord would 

be affected (assuming that the unexpired term of the lease of the immediate landlord extends past 

the term of the enfranchising leaseholder) and he or she (along with joint owners) would be entitled 

to 100% of the enfranchisement price for the income element of the landlord’s interest. However, in 

the case of statutory lease extensions, the total enfranchisement price would need to be shared out 

amongst the superior, inferior or jointly owning landlords. There is no reason why the process of which 

landlord gets what should hold up the registration of the new interest in the name of the enfranchising 

leaseholder.  

 

The allocation of the actual enfranchisement price to each intermediate landlord would be arrived at 

by adding up the theoretical price which each intermediate landlord would have received, had he or 

she been enfranchising: each intermediate landlord would receive his or her share of the actual 

enfranchisement price pro rata according to the ratio of his or her hypothetical enfranchisement price 

to the total of all the hypothetical enfranchisement prices. If the term of the underleasehold interest 

(which is the subject of the actual enfranchisement) is less than 175 years, the intermediate landlord 

would be treated as being entitled to the appropriate share of the capital value element and the 

marriage value according to the number of years of theoretical vacant possession of the unit as a 
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percentage of 100 years (marriage value) or 175 years (capital element). Where an intermediate 

leasehold has a negative net rent and no entitlement to a share of the capital element, the theoretical 

enfranchisement price for that interest will be nil in the calculation of the total for the hypothetical 

enfranchisement prices. If the landlords cannot agree, an appeal to the Tribunal for a fair and 

equitable apportionment of the total enfranchisement price would be necessary.  

 

16.141 Not applicable.  

 

Q134  

16.142 Not agreed. Under my proposals, all intermediate leaseholders would be swept away on 

enfranchisement in respect of the demised space for the leasehold title of the enfranchising 

leaseholder. Any dispute as to how much head rent should be allocated for that space would be for 

the intermediate landlords to resolve. This would not delay the leaseholder completing the 

enfranchisement.  

 

Q135  

16.143 I do not agree with this approach. It should be open to any landlord in the chain to dispute 

the enfranchisement claim by the leaseholder. That would be a landlord/leaseholder dispute which 

would be determined by the professional surveyor or (on non-valuation matters) by the Tribunal. A 

dispute between landlord X and landlord Y would be for the landlords to resolve or refer to the 

Tribunal and would not involve the leaseholder.  

 

 



From: Jean Lemon   
Sent: 30 October 2018 17:03 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Flat enfranchisement 
 
I have a leasehold flat in a block of 12 flats over 6 shops.   All of the shops and flats pay the same 
service charges .   Everything is divided into 18 . 
Because we do not have 25% shops to flats ( our % is one third) The flat owners cannot have right to 
manage or enfranchisement . 
Please take note of this and change the law to allow the Leaseholders to be able to have more 
control over their service charge money, the management of the block and enfranchisement.   At the 
moment we are struggling to keep our Managing Agents from taking legal but unnecessary charges 
from our service charge money . 
 
At the moment the Freeholder has the contract with the Managing Agents.  This means that legally 
the Managing Agents do not have to listen to anything that the Leaseholders ask .   The leaseholders 
cannot implement right to manage because of this 25% ruling.   This outdated law penalises the Flat 
owners and Shop owners 
Regards 
Jean Lemon 
Sent from Jean's iPad 
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Telephone: 020 7927 7480
Email: info@langleytaylor.co.uk

20th December 2018
Leasehold Enfranchisement Team
Law Commission
52 Queen Anne’s Gate
SW1H 9AG by email only

Dear Sirs

LEASEHOLD HOME OWNERSHIP

I  write to provide my views on some of the matters raised in the Consultat ion

Paper.  I  am limit ing my responses to those quest ions which relate to matters of

which I have experience and for ‘brevity’ I  will not repeat the quest ions.  I  started

out with lots of t ime but I am afraid I ran out of it  eventually.

I will adopt the following abbreviat ions:

the 1967 Act the Leasehold Reform Act 1967

the 1993 Act the Leasehold Reform, Housing and Urban Development Act

1993

1 I have no experience in Wales but I am conscious that  it  was t he Welsh

home owners’ issues that largely gave rise to the 1967 Act so, on the face of

it  I  see no reason for there to be different treatments in the 2 countries.

cont./ .....
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2 I agree that flat owners and house owners should have the same rights to

a new lease.

(1) if the new lease is any shorter than 999 years, it  simply invites the

making of further claims.  If the object of this exercise is to assist

lessees, then surely they must be granted 999 year leases.  My first

inclinat ion was to suggest that the lessee should be able to chose

t he length of the new term, but on reflection, I think the “don’t

create the opportunity for further claims” argument prevails.  

(2) In my view the s61 break for re-development is unnecessary.  I do not

deny that there is a problem over redevelopment of blocks of flats

but  t his is a bit  like the ‘poor lease terms’ issue you covered in

Chapter 4: it  is an issue, but not one which needs to be dealt with by

the leasehold reform acts.  

There is cert ainly no need for a s61 break in the many blocks where

the freeholder has already granted long leases without break

clauses.

I qualified as a building surveyor (in the early 1970s) and I know that

there are few building materials in common usage designed to last

more than about  60 years.  It  is a miracle that the Georgian houses

of London survive but my experience of working in the Canonbury

area of lslington taught me that that is simply because they have

been taken back to the original brickwork and effectively rebuilt .
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So we have a problem looming.  Block of flats are not going to

survive indefinitely and at some stage will need works to be carried

out that cannot be done without vacant possession.  Effectively that

means they have to be redeveloped.  We already see examples in

the tower blocks built  by local aut horit ies in the 1960s and 1970s

where it  is easier to knock down and rebuild than to repair.  

However there are hundreds of privately-owned blocks where the

leases run for a period (usually 999 years) much longer than the

building can be expected to survive (150 years maybe) and so the

re-development issue is one that will have to be resolved at some

stage.  We can see the problem now and could set up a legal

framework to deal with it , but as there is no pressing need to

redevelop blocks right now, I fear we will leave it  to the next

generations.

So in my view, s61 should be abolished and the need to redevelop

dealt with in a another way. 

3 This was my idea so I support it !  

(1) Many lease are at modest ground rents and the lessee hardly knows

they are paying rent.  My principle reason for enabling the rent to be

kept in place for t he remaining term of the current lease is not to

make the premium cheaper, but to deal with most  of the problems

relat ing to the interests of Intermediate landlords.  I  will deal with this

in more detail in my answers to Chapter 13.
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Most intermediate landlords do not have a reversion with any value. 

Currently the only loss t hey suffer is the loss of the ground rent, whilst

most  int ermediate landlords have to go on paying a rent to the

Competent Landlord.  As a result  of the intermediate landlords

receiving compensation it  is entit led to a share of the marriage value

payable by the lessee.  That is what leads to conflict between the

Competent Landlord and the intermediate landlords; how the

marriage value is to be shared between them.  If the rent remained,

the interest of the intermediate landlords would not be affected and

the Competent Landlord would get all the marriage value.   The

Intermediate landlords would not need valuation advice so the

lessee would not incur those costs.

(2) There are now thousands of lessees in modern blocks (like those in

the All Saint s, East bourne case where they have lease with over 100

years remaining but frequent rent increases to escalat ing rents. 

Some of these provisions make the leases harder to mortgage,

result ing in the value of the leases being reduced.  (I  am currently

dealing with a block where there are 115 such leases, now subject to

the first  of the 10 yearly reviews.  Those lease have over 140 years

unexpired.)  

In this type of case, the lessees first aim is to get rid of the rents and

reviews but  t hey have no need to extend their leases.  Without an

extension to the term, any valuation argument should be limited to

the value of the rent and there is no need for anyone to use

valuation services in relat ion to capital values.  
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Further, the variat ion sought could be dealt with by way of a simple,

pre-proscribed deed of variat ion to the current lease, rather than by

the granting of a whole new lease.  And t hat could result  in legal

cost savings.

6 As I indicated above, I agree that issues in relat ion to the terms of the lease

should be dealt with by legislat ion other than the leasehold reform acts (an

improved Landlord & Tenant Act 1987), so I agree.

The model for the new lease in an Aggio claim should be other long leases

already granted for flats in the block.

9 If as I suggest, the right to a longer lease is to a 999 year lease, there will be

no new lease claims for houses as t he cost  of buy the freehold will be the

same.  Lessees only want shorter leases to reduce the costs.  Many are

under the mistaken impression that the costs is proport ionate the number

of extra years. 

11 At the moment lessees grin and bear what they can claim.  I  doubt that

the number of claims would increase if lessee had the option, but many

would be just as content with the outcome and would have incurred a

lesser cost and hassle. 

12 You have not asked how this ability affects the valuation process.  It  makes

it  longer and slight ly more complex.  If the valuer knew the terms of the

new lease at the outset, it  would make his task more straight forward.
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17 I agree.  The issue of houses on a private estate creates real problems

these days.  It  is a problem which really did not exist  in 1967 or 1993 as

those estates barely existed until recently. 

21 The company structure is ideal if there are 6 or more flats but is 

cumbersome where only a few flats are involved.  The company has to

have officers and to make annual returns etc.  Most lessees find it  much

t oo difficult  to ‘wear two hats’ (that of lessee and freeholder v ia 

membership of the company) to make the structure work as it  should.

22 I agree.

25 I agree.  This is a necessary and important extension to the rights, now that

private estates have become commonplace.

26 I agree with both proposals and the freeholder should not be able to

subst itute rights over the land.  Some freeholders do that, just to be difficult .

31 I agree and that would increase the number of claims that would be

made.  Many lessees do not know how to find ‘white knights’ and if the

leases have well over 80 years unexpired, white knights can be hard to find

as the return on the investment is so poor.

33 I am not aware of any problems.
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34 I can foresee enormous problems in putt ing such a proposal into practice:

• would the right be to part icipate at the original cost?

• what about a contribution tot he original professional costs

• is this a right to membership of the freeholder company/body only?

• I f not, what about the rights of the white knight that bought the

reversion and is now the immediate landlord? 

Some lessees are excluded from part icipation for good reasons eg 

being a ‘branch’ of the original freeholder who the lessees were t rying to

escape

being a known, trying lessee/neighbour

In my experience most freeholder ‘groups’ welcome in neighbours (at the

appropriate cost) when they want/are ready to part icipate and I know of

no part icular need to give lessees a right to part icipate.

35 If I  remember rightly, I  was the one instrumental in gett ing the company

limited by guarantee written into the current legislat ion which has not been

brought int o force, so I am an advocate of that form of company rather

than one limited by shares.  However a company structure is unnecessarily

cumbersome for freeholds owned by a small number of lessees.  See also

my answer to Quest ion 21.   
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37 It would certainly make the acquisit ion less cost ly but many groups of

lessees would find it  undesirable as one of the principle reasons for

enfranchisement is to get  away from an undesirable freeholder.  They do

not want to have to deal with that difficult  and uncooperat ive freeholder

at all in the future.  However that would be overcome by making the new

leasebacks available at the behest of the part icipants and might lead to

more claims.  However most groups are advised by professionals who know

how to find ‘white knights’ to help them out, if cost is an issue.

38 I agree with “residential unit”.  I  agree that business leases should be

excluded from enfranchisement rights but it  is important  t o clarify if

live/work use is a business use or not. 

39 I agree.  I  think it  is important to leave some way of grant ing leases not

subject to rights under the 1993 Act.

40 I agree with both proposit ions.

41 I agree that the low rent tests and rateable values tesrts be removed.

42 I agree that the 2 years ownership requirement be removed.

43 I agree with all the proposit ions put forward.

44 I agree with both proposit ions.

45 I agree with this proposit ion.
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46 I agree with all the proposit ions put forward.

47 I agree with this proposit ion.

48 I agree with this proposit ion.

49 I agree with this proposit ion.

50 I do not agree as it  enables one lessee to subvert his neighbour which is not

a happy sit uat ion.  The current requirement is not an issue in my

experience.

51 I agree with this proposit ion.

52 I agree with this proposit ion.

53 I agree with the continuation.

54 I agree with this proposit ion.

55 I do not agree as I can see no reason why one lessee should take

precedence over his neighbour simply because he is currently a

leaseholder.

56 I agree with this proposit ion.
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57 Commercial investors are by no means limited to the owners of leases of

whole blocks.  The Dolphin Square case proves that the 3 flats rule does not

work.  As long as non-residents have rights, you will not be able to stop

investors having rights, so why dist inguish bet ween one form of ownership

(a whole block) and others (flat by flat)?

58 As I cannot imagine how you could do that fairly, and recalling all the

‘fudging’ that went on when there was a residency test, I  do not agree.

59 (1) It  makes it  very difficult  to determine the basis of valuation

(2) I have not found this to be a part icular problem - t edious, but not a

problem.

(3) as (2)

(4) this is not a problem except when the lease is very short, but the

properly advised purchaser, knows about the problem.

(5) people have to take advice, but are generally well advised to take

advice.  They need a solicitor at least to effect the grant of the new lease

or purchase of the freehold. 

65 We have acted for several lessees claiming against  the Crown 

 and have experienced no difficult ies, at least  not  any we

didn’t expect.

70 I agree.

71 I agree
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72 The present signing arrangements (which dated back to 1967) are fine. 

The claim form has to contain a minimum of information to enable the

freeholder/respondent to deal with it .  However if all the ‘quest ions’ on the

standard/prescribed form have been completed, that should be OK. 

St atements of truth are not necessary.  A sensible landlord will check t he

facts anyway.

73 I ‘invented’ the information notice in the 1993 Act when lessees were

required to have a valuation carried out and their valuer could not find out

all the necessary informat ion from public sources.  In practice, in my

experience, with all that is now available on line, they are hardly ever

served.

75 I do not think that lessees should be forced to join up with all their

neighbours.  Some lessees (usually at least one per block) are insufferable!

76 I agree that service of a claim should not create a statutory contract.

77 I agree.

78 I agree

79 I agree

81 I agree on the basis that the terms will be determined by a tribunal.
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82 I do not understand where the significant addit ional costs arise from this. 

Usually the intermediate landlords is the immediate landlord whose

address the lessees should have from demands.  There is also an address

for a Proprietor given on the Office Copy ent ry.  Landlords should ensure

that that address is kept up to date, so they can receive communications

or it  could be provided that notices sent to that address are validly served.

So I do not agree with (1) but if it  is proposed, I agree with (2) 

85 (1) 6 weeks is too short a period for the response notice.  If the claimant

makes it  hard to inspect, 2 mont hs is sometimes t ight.  And many

landlords get claims for the 1s t  t ime (they are not all large

landowners) and it  takes them t ime to appoint advisers. I  often get

appointed as such 4 - 6 weeks after the notice has been served. 2

months ‘works’.  

(2) I agree

(3) You don’t want to allow a period for negotiat ions?  Many claimant’s

valuers are not appointed to negotiate until after the counter-notice

has been served.  Presumably this is because the claimant think

he/she might save the negotiat ion fees by agreeing the counter-

proposal, which sometimes happens.  I  think 21 days is too short.  2

months ‘works’.  

87 I agree with both proposals
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95 I agree.  In fact there should be an alternative formal arbitrat ion or expert

determination route as with rent reviews, lease renewals etc.  I  have always

thought it  would be a good alternative in some cases, for example, high

value propert ies where the part ies might not want the details/price to be

public knowledge.

Dispute resolut ion referred to an RI CS appointed expert inthge case of

valuation or Law Society expert for lease terms, should simply be an

alternative option.  

98 I think lessees should contribut e t o landlord’s costs - all the costs if the

lessee has just  been wast ing t ime as some of them do.  The landlord is

perfectly happy owning the investment; it  is a privilege to be allowed to

compulsorily acquire it .

The lessee has not less than 50% of the marriage value t o cover the costs

and if the cost s of the exercise are not reflected by the increase in value -

don’t make the claim.  Too many lessees start t he process with an 

unrealist ically optimist ic assessment fo the price payable.  Valuers like to

please their clients and sometimes they tell them what they want to hear

rather than the truth. 

99 I think your proposals are unduly harsh.  Disputes about costs would be

avoided if there were yardst icks as to what is reasonable.  But too many

claimants simply waste landlords’ t ime without risk.  It’s a pity that the RICS

is not permitted to set fees any more.
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I think you have severely under-est imated the role of intermediate

landlords.  See my answer to 126.  Intermediate landlords are also having

investments compulsorily acquired and deserve to be advised and to have

their costs paid like freeholders.

100 You seem to be assuming that costs will be fixed.  I  see no reason for the

lessee not to pay 100% of the costs the landlords have incurred.  After all

their t ime has been wasted and they no income from which to pay costs

that are not recoverable.

101 I agree, but why do away with the deposit?

102 I agree

103 I agree and the power should not be so limit ed.  I  have been involved in

cases which the other side should simply not have pursued.  It  is grossly

unfair that a lessee acting in person can waste the costs of the landlords. 

Why not have a ‘Calderbank’ system?  (Sorry - cannot remember the new

term for this)

104 I do not agree, quite the reverse.

105 My landlord clients recover about 33% of my fees to them where a

significant premium (over £20,000) is paid.

Because the unpaid marriage value covers it , lessees accept the necessity

to pay their landlords’ costs.
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107 (1) The s9(1) methodology can be scrapped after a given period (like

PPI claims).  However ...

(2) it  seems t o me that the simplest way of making the cost cheaper is

to stop lessees paying marriage value.  I think that is just ified

because:

a the freeholder cannot sell t o any other party/investor and

expect to receive marriage value, and

b so far as I am aware, no other compulsory purchaser pays

marriage value. 

The James case ‘proved’ that purchases without marriage value are

not confiscatory and, reflecting on it , I  cannot see why it  has been 

just ified since 1974 (other than effective lobbying by the large

landlords).  

(3) b or c.  There cannot be many houses falling outside s9(1) outside

Greater London.  Rateable value tests worked in the past (subject to

Sch 8 rights to get hypothetical rateable values (excluding tenant’s

improvements)) so why not council tax bands now.

108 There should be a simple way of assessing the price where (a) the lease

has a long unexpired term (100 years or more) so the price is simply a

mult iplier of the rent (b) the rent is very low (under £100 pa) and the lease

over 70 years unexpired, so the price is simply a discounted freehold value. 

If marriage value remains payable, I would bring down the limit for

payment of it  to 70 years to make the reduce what is payable.

109 No - see my answers to 57 & 58.
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110 A lot of these problem could be ‘avoided’ if claims did not have the effect

of ext inguishing the rent.  

If a lessee wants to buy off a difficult  rent review, they have to accept the

issues that go with that.  The problem stems from them not hav ing good

advice at the t ime of purchase and the proposals have the effect of laying

the financial ‘blame’ for that on the landlord.  Other, more suitable

remedies for the problem should be found.

111 Rates should be fixed against criteria set by Government by a committee

similar in nature to that which sets base rates ie experts in the field.

112 My answer is the same as for 111.  Same committee.

113 Well ... my solut ion is to get rid of the payment fo marriage value, so

relat ivity is not longer an issue.  Otherwise, let the committee above set

relat ivit ies.  The 80 year ‘cut-off’ should be reduced to 70 years.

114 The right to hold over should ignored - it  is not a benefit  most lessees have

any idea exists simply put up as a way of reducing prices.  Most owners-

occupiers would not consider convert ing to being a renting tenant paying

a market rent or lett ing the lease expire.

115 I agree that landlords should not benefit twice, but many landlords do not

know about improvements until the inspection takes place after the claim

is made!  So I would get rid of the discount.
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116 In practice this often happens and it  should be possible for claimants to

elect to accept the restrict ion.

117 I really have nothing to add to what I have said above.

118 For the sort of valuation discussed at 108, an online calculator could be

made available.  However it  is really only of any use if it  can actually set

the price, with the only ‘appeal’ being for technical error.

119 The current methodology undoubt edly makes claims much more

expensive, complex, cost ly and worrying for both part ies, unless they are

very practiced in these ‘arts’. 

120 A ‘simple formula’ is too simple to properly apply to short  leases (under 70

years) but prescript ion (which is effectively what the UTLC does now, but at

great costs to one or both part ies) would help.  See my replies to 111 - 113. 

As with any form of compulsory purchase, there will always be arguments

about cost.

126 This is an impossibility if the landlords are sharing the marriage value

payable.  If that is the case, t here is an inherent conflict in their posit ions

and each must be capable of being separately represented throughout

the process.  Of course, if the rent does need to be extinguished, the

intermediate landlord need suffer no loss and the conflict goes away ... 
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Further there are cases (not so rare in my experience) where the

intermediate landlord gets the lion’s share of the premium.  For example I

act for an intermediate landlord on the Grosvenor Estate with a 60 year

reversion.  In the last case sett led in that block, the aggregate premium

was £205,000 and my client’s share of that was £195,930.  An intermediate

landlords has got to have the opportunity to be properly represent ed

throughout the process.

With great respect to all concerned, you really do not seem to have

appreciated the problems and issues currently faced by intermediate

landlords, 

127 I have no real experience of this situation.

128 Having come across this I  completely agree with the proposal.

 

129 I agree generally and leave the lawyers to decide which is t he better

option.

130 I agree with both proposals.

132 I agree with the proposal.

133 I cannot remember when I last dealt with a MILI.  They could be dispensed

with.
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134 I agree with the proposal but it  will only solve part of the problem.  Many

intermediate landlords are already in a negative rent flow situation.  What

is needed is the right for a intermediate landlord to buy down part of or all

the rent it  pays.

As the architect of the Greensleeves situation, please bear in mind that it

had been canvassed in Nailrile (which is where I got it  from; I was Nailrile’s

expert) and only arose because Cooper-Dean received negligent advice. 

Its advisers should have been aware of the potential 2nd claim and

claimed compensat ion in the 1st claims as ‘recommended’ in Nailrile.  I

could not believe it  when the ‘scheme’ ‘worked’.  You cannot  legislate

against negligence.  

In fact  t he lessees of Greensleeves were unfairly dragged into that case

which I think was run to mit igate a negligence claim.  There should have

been a negligence claim at the outset and the lessees would not have

been involved in that. 

135 This proposal will lead to cases being taken for breach of the statutory

dut y.  It  is impossible to act with reasonable care and skill etc for 2 part ies

with conflict ing interests. It  might just be possible if they did not share the

marriage value in proport ion to the diminution in the value of each of their

interests but as it  is if you do the best for the client that is paying you, you

must do the worst for the other landlord/sharer. 
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I have several clients who have considered taking such cases under the

exist ing provisions.  What is needed is the exact reverse of what you are

proposing.  Intermediat e landlords should have the right to be heard all

the way through the process.  The Competent Landlord should not be able

to agree the premium and split  of it  over the head of the intermediate

landlord.  It  is almost a Human Rights issue.  

However, if the rent did not have to be reduced to a peppercorn, much of

this problem would ‘go away’. 

I  hope this has been helpful and would be glad to assist  further if I can.

Yours sincerely
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From: Jeremy Gibbs   
Sent: 13 November 2018 00:13 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Cc: Jeremy Gibbs  
Subject: Possible Leasehold Reform currently under Government consideration 
 
I wish to submit for your consideration my thoughts on this subject as a retired Private Property 
lawyer of 45 years experience. Reference below to a ground rent is to a residential ground rent only. 
 
1 I realise HM Government wishes to balance the interests of both Landlord and Tenant 
which, as is recognised, are virtually irreconcilable 
 
2 The purchase price of a new leasehold property on the open market, and many second-hand 
ones, is at best the same as it would be if the property were freehold. Perhaps even more expensive 
when one considers the reversionary uplift in value to the freeholder upon converting one house 
into two or more residential units. 
 
3 A Landlord therefore does not give a discount or concession on sale, yet is entitled 
unilaterally to increase the ground rent periodically as per the lease terms and in some cases to 
demand a premium for an extension or enfranchisement where a Tenant needs to protect his/her 
position in order to prevent a lease becoming unmarketable. This means such Landlord is effectually 
receiving an Unjust Enrichment.  
 
4 A Landlord will say that a Purchaser knows or is deemed to know the financial terms of the 
lease before agreeing to buy, but many Purchasers have no alternative but to accept the position if 
they wish to buy, because the cost of a freehold house is very likely beyond their means, so this 
argument does not wash. 
 
5 A Landlord may insist upon a ground rent that increases beyond the RPI or even doubles 
(perhaps every 10 years) or he demands a large premium on lease extension, meaning in the latter 
case he is being paid twice over for the same product. Most extensions are by private treaty and do 
not follow the statutory route, so such a Landlord is just being plain greedy since there is no equality 
of bargaining power. It is in effect a take it or leave it situation which is manifestly unfair to the 
Tenant. I cannot help noticing that one outcome of a statutory lease extension is that ground rent is 
thereafter reduced to Nil. 
 
6 Flats were initially created leasehold only because positive covenants (such as to pay the 
rent and service charge) cannot generally be enforced between Landlord and Tenant. Only negative 
covenants can be so enforced. The rules in Commonhold cases differ as you know and HM 
Government might now wish to consider making positive covenants between Landlord and Tenant 
become enforceable in the same way as negative covenants currently are. 
 
7 A monetary ground rent is charged simply to establish the relationship of Landlord and 
Tenant: some are even a peppercorn. There is no reason why it should not be nominal, such as 
£10pa. To charge a more commercial ground rent, say £500pa or more, is not only greedy, but goes 
beyond the requirement needed to reflect the legal relationship between the parties. For freehold 
reversions to be marketed purely for the receipt of future ground rents makes a business out of the 
Landlord’s position and must therefore be an abuse of the system: certainly immoral. Systems 
evolve, but for this one now to have become so heavily weighted in favour of Landlords and against 
Tenants is a travesty and needs urgent correction. Plainly the Government is of the same opinion or 
it would not be implementing this enquiry. 



 
8 Existing leaseholds are equally entitled to be considered in the debate just as are new ones. 
 
9 Any situation which severely restricts or prevents a residential lease from being freely 
marketable on the open market is unconscionable and in need of urgent rectification. 
 
10 In order to introduce a fairer balance between the parties I believe the Law should be 
changed so that: 
 
A all existing residential ground rents, whether of a house or a flat, should be reduced to no 
more than £100pa with no further review throughout the remainder of the lease and 
B all long residential leases should automatically be extended by 90 years as from 1 June 2019 
free of charge. 
 
Please confirm that my above thoughts will be placed before the relevant Committee. 
 
Jeremy Gibbs 
 



From: Joe Ogden   
Sent: 20 November 2018 11:41 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Question34, Law Commission Consultation 238 (Leasehold Reform). 
 

To: Law Commission Consultation 238 (Leasehold Reform). Question 34 

Thank you to  for clarifying Question 34. Please find below my responses to each of 
the ancillary questions. Supporting evidence can be found in the 2 attachments. 

6.157 

We provisionally propose a new right to participate: the right for leaseholders who did not 
participate in a prior collective freehold acquisition claim, or who did not qualify for the right at the 
time of the prior claim, subsequently to purchase a share of the freehold interest held by those who 
did participate.  

Do consultees agree? 

Yes, I agree. For the reasons given in 6.158 below. 

However, in the case of old-regime enfranchisements it doesn’t have to be a right to purchase. That 
would effectively disbar the vast majority because of the new criteria being proposed. A surer way of 
achieving the desired end in the case of old regime enfranchisements and avoiding the non-
commencement fate of the 2002 attempt would be to oblige Resident Management Companies to 
“offer to non-members voting-only shares in the RMC” as happens in the case of our RMC (see 
response to 6.159 ). It is a proven way for non-members to become members in blocks enfranchised 
under the old regime (see attachment, appendix 2).  

6.158 

Do consultees consider that the right to participate should be available only in respect of collective 
freehold acquisition claims completed in the future, or also in respect of collective enfranchisement 
claims that completed before commencement of the new regime? 

It is crucial to extend the right to participate to non-members of old regime enfranchisements 
because: 

1. Non-members pay exactly the same service charges as members, yet don’t have any say over 
the decisions that are made or how the money is spent. They pay not a penny less of 
expensive, often arbitrary, charges, including charges that may be levied in the Company’s 
interests or in the interests of its profits (see attachment, appendix 1), but they are not 
members of the Company and so cannot vote for whoever decides the charges; and, in 
addition, those who do have a say have often contributed much less over the years to the 
upkeep and maintenance of the building than the ones who are disenfranchised. 

2. Much was made in the December 2017 Westminster Hall debate on leasehold reform, not 
least by the Minister, that efforts should be made to address existing injustices as well as to 
forestall future ones. There was unanimous agreement that no group should be left behind. 

3. By including ALL leaseholders in the Company, both the Company and the management of 
the building benefit because the problem of differing leases and contradictory covenants 



disappear instantly when everyone is signed up to the Memorandum and Articles of 
Association. (see attachment, appendix 1 for examples). 

It is desirable to extend the right to participate to non-members of old regime enfranchisements as 
well as to those in new regime enfranchisements because: 

4. It is often difficult to get people to serve on RMC boards of management. Even more so when 
up to fifty per cent of flat owners may be ineligible due to non-membership. As one of our 
directors put it: we need “to increase the gene pool”. 

5. Extending the franchise would improve scrutiny and act as a check on Directors putting 
themselves in danger by using service charging powers to advance their individual interests 
or the company's interests (see attachment, appendix 1).  

The examples given in the attachment are from a Company whose directors are well-meaning and 
people of integrity. If questionable practices can occur under such a regime then it is even more 
important to extend the franchise for leaseholders where directors might not be so scrupulous. 

6.159 

We have identified at paragraph 6.156a number of issues which will need to be addressed in order 
for the right to participate to operate successfully. We invite consultees to share with us their views 
on how these issues might be resolved, and to tell us of any further difficulties they foresee with the 
operation of the proposed right 

I will stick here to blocks enfranchised under the old regime. Presently it is considered unlikely that 
membership could be extended in already enfranchised blocks because of the great variety of 
mechanisms and particulars under which blocks have been enfranchised since 1993 and 2002. There 
are two solutions: 

1. Mechanism 1: Blocks that have been enfranchised by company nominee purchasers and whose 
MemArts match the new regime requirements could be treated in the same way as new 
enfranchisements. Some people will have already purchased lease extensions from the Company, 
while those who haven’t would be subject to the new arrangements. 

2. Mechanism 2: Blocks that cannot meet the new regime requirements could be obliged to grant voter-
only shares (as happens in our block). This is an uncluttered and effective solution to the anomaly 
whereby non-members pay exactly the same as members but are excluded from influencing the 
decisions that are made and the charges that are levied. A further advantage is that jettisoning the 
unnecessary financial obligations on both parties would allow service charge payers who presently 
don’t have the means or desire to extend their leases or to pay a large amount for a share in the 
Company to have some say in how their building is managed and their money used. 

Collective Enfranchisement legislation by its nature is primarily concerned with the transfer 
of ownership to residents. Once the transfer has happened ownership is no longer an issue 
so it is no longer necessary to incorporate certain parts of the ownership-transfer legislation. 
What is required at this point is the means for all flat owners to be involved in the 
responsibility and benefits of managing the building. Granting voting-only shares to allow 
non-members to become members (with no claims on the profits by the new members and 
no charges on the new members by the Company) dispenses at a stroke with the many 
complications that equal membership brings, and which prevented the respective 
commencements in the 2002 Act. The key here is to bring all leaseholders under the 
umbrella of the MemArts (see attachment, appendix 1). No further conditions or exemptions 
are required. 



Should my suggestion at #1 be deemed impractical then #2 would be a workable option there too. In 
fact it might be worth considering the voter-only solution for new enfranchisements as well. The 
complications that come with equal membership could again prevent commencement of Right to 
Participate clauses when they come to be implemented. 

I would be happy to clarify or expand on any of this.  

J. Ogden. 

 



 

Appendix 1.   

Evidence in support of answers to question 34 of Consultation 238. 

 

Since Mansion Block A was enfranchised by a bare majority, a large proportion of flat 
owners have been required to take on shareholder obligations without the equivalent rights. 
The service charge has been used to support the enfranchising company in various ways 
including building up buffer funds that, under the lease and the law, are the responsibility of 
the company and not the service charge. This is fine for shareholders who comprise the 
company but fundamentally wrong for those who have no say in the charges that the 
company levies or the decisions that it makes.  

It is doubly unfair because non-members also provide the company’s profits. The 
enfranchisement proposal promised the members that they would receive “hundreds of 
thousands of pounds” from the sale of lease extensions to non-members, which they did and 
which continue, but instead of a proportion of the profits going to the company’s liabilities 
they go instead straight to the pockets of the members, and company responsibilities are 
loaded on all leaseholders whether they are members or not. We have ended up with 
something akin to taxation without representation. If companies want their liabilities to be 
shared by all then all should have voting rights in the company. 

Buffer Funds 

The pattern was set from the outset. After the transfer of the freehold from  to the 
Residents Management Company, working capital was needed to bridge the gap. It was the 
new landlord’s responsibility to find the funds, which it duly did but then went on to charge 
an interest of 8% which was not only exorbitant and opportunistic but without any 
legitimacy. It’s not clear if it was repaid and whether the RMC is still in possession of the 
wrongly acquired interest. 

Over the next few years the RMC and the managing agent continually devised ways of 
building up buffer stocks of cash that were not authorised by the lease or the law. This 
allowed the landlord to avoid its obligation to use its own funds to bridge unforeseen gaps.  
The upshot was that non-shareholders found themselves bearing shareholder responsibilities 
without any shareholder rights.  

The routine charges have over the years been inflated in a variety of ways to generate buffer 
funds, but the main source of the buffer funds in the past eight years is the vaguely named 
“Reserve Fund Contributions” which have brought in £390,000 to date. Contrary to what the 
managing agent claims, these cannot be used as a contingency fund or a major works fund. 
They can be raised only for foreseeable circumstances and not for unforeseeable ones  

 Nor can they be rolled over. Indeed a 
recent judgement tightened therestriction, determining that if the first tranche is not called on 
then the second tranche cannot be demanded, and whatever is left over should be credited to 
the tenant (https://www.lease-advice.org). This would cease to be a problem if all private 
owners came under the umbrella of the Memorandum and Articles of Association. 



 

 

 

Where does this leave the other kind of reserve fund that is meant to be accumulated for a 
rainy day – very large sums of money for very large projects? While there is provision in the 
RMC lease for such a fund this clause was specifically struck out by an LVT judgement in 
the Wilmott lease and has never appeared in the  lease at any point.  

The Memorandum of Association however allows for this kind of reserve fund, so 
bringing non-shareholders under this umbrella would solve the problem. 

 

Support for Company 

The construction of the rear yard storeroom constitutes what’s known as an “improvement”. 
By digging down to increase the volume and by straying from the ambient conditions, the 
new storeroom is no longer a “replacement” as authorised by the non-shareholder lease but an 
“improvement” which is not authorised and which moreover was specifically denied to the 
RMC by an LVT judgement. Consequently a quarter of a million pounds has been spent in 
defiance of the lease and a legal determination. The Memorandum of Association allows 
for “improvements”. 

In 2009 the rear yard was excavated but work wasn’t started on the storeroom for another 
three years. In that time the freed-up space was used by the Company’s builders for storage 
and preparation of materials used in the development of 2 basement flats. Without the freed-
up area the development of the Company flats would have been more problematical, taken 
longer, and been more expensive. Non-shareholders, especially the residents of the flat 
closest to the development, shared the inconvenience and increased cost of the delay but not 
the profits. No compensation was made by the Company to the service charge or the residents 
of the flat most affected. 

Prior to the development the RMC tried to get the service charge to pay the cost of utility 
connections on the grounds of the previous landlord’s neglect. It was pointed out that the 
lease works both ways: If present leaseholders had to make up for the neglect of the flat over 
the previous decades then the new owner of the flat had to make up for its share of the costs 
over the previous decades of making good the building. The claim was dropped. It’s not 
known however if any subsequent activities in support of RMC profits have been subsidised 
by the service charge or to what extent general works such as the eastern elevation 
improvements might be influenced by the Company’s interests. The mindset that equates the 
company’s interests with the building’s was there from the start, and continues. 

Arbitrary Timing.  

The leases allow the landlord to demand payments at two specified points in the year. The 
RMC demands payments for large non-routine charges at times of its own choosing not 
allowed by the lease. This could be justifiable if the Company comprised all private 
owners. 



Director’s interests 

The block is in a much improved condition since enfranchisement and the directors deserve 
full credit and gratitude for the achievement. They, and one director in particular, have spent 
a great amount of time and energy bringing it up to scratch and continue to give of their time 
in keeping things ticking over. No doubt there is a degree of self-interest involved as well, but 
on the whole such self-interest is likely to coincide with the interests of the other owners and 
everyone benefits. It would not be surprising however if very occasionally individual 
director’s interests diverge from the general and, inadvertently or deliberately, take the board 
into uncertain territory to the disadvantage of the rest.  

During the external works an independent wastepipe was installed as part of a director’s flat 
improvement. The flat, as all flats, was already connected to a perfectly adequate waste 
disposal system situated in the well. The common system connection is a couple of metres 
long. The new one for the sole use of the director is tens of metres long, runs down and 
around the building and the £6,000 cost was paid for from the service charge.   

When the storeroom improvement was first mooted a group of leaseholders argued that it 
would be costly and futile to try and replicate inside conditions in what would be an 
outhouse. That is exactly what happened and continues to happen. At the time a director was 
storing goods in the inside flats that were earmarked for development by the RMC. How 
much of the £2.25m sunk into an inappropriate storeroom might be down subconsciously to 
the need to find a new warm dry home for them?  

The argument for upgrading the service entrance at the rear to the same standard as the main 
entrance was that the outside flats at the back using the rear entrance should have an 
equivalent standard. The only problem with that is that under the lease the outside flats don’t 
have the right of access to the building in the first place. Nevertheless the upgrade was done 
and the two director’s flats at the rear were given keys.  The non-directors’ flats at the rear 
were not.  

While most would probably not begrudge the directors gaining some advantage in 
return for the good work they do (provided that it doesn’t disadvantage others) a wider 
franchise would act as a check on overstepping the line.  

Other ways that non-shareholders support the Company while having no say in it: 

The managing agent, which is paid from the service charge, was used to run the last two 
AGMs and, I understand, sometimes acts as the secretariat at Board meetings. The managing 
agent has also been designated as the contact point between leaseholders and the Board about 
Company matters and has also been tasked with approaching leaseholders about lease 
extensions. None of these are functions of the managing agent. The Company’s 
administration is separate from the service charge functions, which is where the Managing 
Agent’s responsibility ends. Non-shareholders pay for service charge matters and are not 
obliged to pay for Company administration, given that they have no role in the company. 
Comprehensive membership of the company would justify these practices. 

Section 20 Failures 

There have been three major works where the RMC has failed to complete the legally 
required Section 20 process. By law this means that only £250 is chargeable to each flat for 



each major work. The charges amounted in total to £1,166,000. The costs reclaimable amount 
in total to £37,500. Therefore in theory the RMC’s liability is £1,128,500. In practice because 
of a judgement obtained subsequently in the Supreme Court by  any court action for 
any one of these failures is certain to be rejected, but the courts are likely to look less 
favourably where a landlord, as in this instance, consistently flouts the law.  

Once the practices are ingrained and go unquestioned they can lead directors into dangerous 
territory. The managing agent wrote, “The usual consultation process is not being followed 
for these major works due to the urgency and the large costs that the development would 
occur.”  It looks as though this error has become so established with managing agents that 
they are dangerously unaware that the landlord cannot unilaterally decide that it can skip the 
consultation regardless of how urgent the works are. To do so it must get approval from the 
lower court. The error however means that the company avoids any potential associated 
financial obligations. But it also takes directors into dangerous territory and has exposed them 
to over a million pounds worth of challengeable action.  

Since the Memorandum and Articles do not require a consultation a general sign-up 
would be an insurance against these and similar failures that might come to light now 
and in the future. 

 

J. Ogden. 19 September 2018 



+     Appendix 2:  

Proven way for non-members to become members in blocks enfranchised under the old 
regime.  
 
One of the Right To Enfranchise sections which remains uncommenced from the 2002 Act 
allows for all private leaseholders to join the new Residents’ Management Company (RMC) 
and not just the fifty per cent or so of leaseholders who made up the enfranchising group. 
This laudable intention foundered on the financial implication and the same fate is likely to 
occur to any new attempt to stipulate financial conditions in the case of old regime 
enfranchisements.  
 
However our enfranchised Residents Management Company, by by-passing the financial 
implication, may have inadvertently found a solution. What our RMC did was create a second 
class of share that gives the excluded leaseholder full voting rights but no share in the profits.  
This is the key difference because by restricting any profits to just the enfranchising group it 
overcomes the major problems in the 2002 Act, which would have discouraged participation 
and created unfairness and thereby disadvantaged the enfranchising group. Voting rights 
rather than profits also works for the excluded group because voting rights give them 
influence over the decisions that are made and the charges that are levied. At present they 
have no say in how their building is managed or the charges levied on them and have ended 
up more disenfranchised than they were before.   
 
The key points are that the new Act should require enfranchised RMCs to offer voting only 
shares to the excluded leaseholders and without exemption or conditions.   
 
It would be necessary to disallow exemptions or conditions because, as our RMC has also 
demonstrated, the problems of participation and unfairness can arise in the other direction 
too, deterring the excluded by way of onerous conditions and arbitrary exemptions. I would 
be happy to expand on any of the above. 
 
Mindful of  cautions on the hidden traps of Company Law I thought it 
sensible to check the Articles of Association of our RMC and they do indeed allow the 
freeholder to issue non-voting shares without condition or exemption*, and since these 
clauses tend to be standard for RMCs of the old regime it’s likely the measure is applicable 
across the board. 
 
*The directors may from time to time make such rules or bye-laws  …. . they shall by such 
rules or bye-laws regulate: 
 
(a) the admission and classification of shareholders of the Company, and the rights and 
privileges of such shareholders, and the conditions of membership and the terms on which 
shareholders may resign or have their membership terminated and the entrance fees, 
subscriptions and other fees, charges, contributions or payments to be made by shareholders. 
 
 
J.Ogden. 19 September 2018 
 
 
 



 



From: John Bound   
Sent: 07 January 2019 14:00 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold Enfranchisement -  
 
Dear Law Commissioners, 
 
Re: Leasehold Enfranchisement Proposals 
 
Further to my earlier response ref ID  I would also endorse the adoption of a 
simple valuation formula such as a 10x ground rent multiplier. 
 
I also support the removal of the ‘marriage’ element of the calculations. 
 
Please note that I am the owner-occupier of a flat which is my sole property. 
 
Regards, 
 
John Bound  
London, UK 

 
 

7.1.2019 
 
 
 

 
 



From: John Hall   
Sent: 04 January 2019 15:33 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject:  
 
 
 
 
 
 

 
 

 
 
 
 
 
2nd January 2019 
 
Law Commission Leasehold Enfranchisement Team 
1st Floor,Tower 
52, Queen Anne’s Gate 
London SW1 9AG 
 
 
 
Dear Sirs, 
 
I refer to your consideration of the law regarding Leasehold reform. I am a Statutory Tenant and 
wish to draw your attention to an anomaly in the Leasehold system  
Over the last 50 years,Leasehold tenants have been able to purchase the freehold of their homes ( 
under the Leasehold Reform Act 1967). 
This does not apply to Statutory tenants,which is unfair. 
It appears the commission wish to remove unfairness,simplify and bring the law up to date. For the 
following reasons I request you consider rectifying the Unfair position Statutory tenants are in 
regard to Leasehold reform. 

1. Leases were originally granted for a period less than 21 years and this took us outside the 
Leasehold reform act.  

2. Above 1) meant we were unable to enfranchise our lease.  
3. We only have Statutory right of residence,so we are locked into our houses,being unable to 

sell or move.  
4. We pay considerable rental with increases of 8/10 percent every two years.  
5. We have a full repairing lease.  
6. Most of the Statutory tenants in this area,have lived ,like ourselves for over 30years.but still 

can not Enfranchise to enable purchase of the freehold.  

I apologise for changing from I to we ,in this letter,but believe there are  
Nearly one million Statutory tenants in theUK. 
I request you considerations of the points raised in this letter 
 



Signature  
 
John Hall.  
 
 
 
(Joint Tenancy ) 
 
Yours sincerely 
 
 
 
 
 
 
 
 
 
 

Sent from my iPad 
 







From: Jonathan Poulter   
Sent: 29 October 2018 22:06 
To:  

 
Subject: Leasehold Consultation 
 
It was a pleasure to be introduced to you all this afternoon and listen to your presentation. 
 
At the risk of repeating myself, I would like to emphasise I am not seeking legal advice but 
simply trying to make the voice of those disadvantaged, by bad practice in the selling of new 
build leasehold houses, heard. 
 
As I stated, there are over 170 homes on a new  development,  

, in  that have been surprised by an immediate handing over of 
our freeholds to a third party investment company, Nationwide Pension Trust Fund Ltd. 
managed by Landmark Collections Ltd., after a mere 3 months of being a tenant of  

, as indicated on our original Lease Agreement. 
 
Apparently, there was a "prior land agreement" with the original land owners, Heyrose 
Property Ltd. and Lemon Park Homes Ltd. who have since been liquidated, which stipulated 
the onward sale of our freeholds as an investment vehicle. 
 
Our complaint is that none of this was shared with any of the  customers at 
the point of sale and therefore unsafe decisions to buy were made by a large number of the 
families on this development.  We don't have the resources to take on our solicitors or the 
developer who know this very well and have made use of the current legal structure to 
conjure this false perception of freehold ownership, masking the true identity of the our 
landlord. 
 
What we plead for, is that in your position of being able to make a difference, you can make 
good the abuses of the leasehold, new build house, additional revenue stream that these 
entities have created, and set the legal playing field level and truly make enfranchisement 
easier, cheaper and cost effective and a better deal for leaseholders who never wanted to 
remain so and had made clear to the developer before buying their intention of buying the 
freehold only for sales staff to mislead further with verbal promises of being able to buy the 
freehold after two years through the easy tribunal process. 
 
Thank you for the work you are doing on our behalf and the time you have taken to visit 
locations around the country. 
 
I have, of course, participated in the Select Committee's investigation into this issue, 
submitting our experiences, and instigated the involvement of our local MP, Ruth George, 
with our action group on the development. 
 
But we are reliant on your involvement, especially with respect to the calculation of a 
freeholds price, as I indicated Option One, while simplistic, and you might not feel 
appropriate, would be welcomed by home owners and Help to Buyers like us, because our 



new landlord's have recently indicated prices in the x6 t0 x10 plus legal fees to buy the 
freehold which is well beyond our financial resources. 
 
If you require anymore information regarding our plight, please do not hesitate to contact 
me. 
 
Regards, 
 
Jonathan Poulter 

 
 



From: Jonathan Poulter   
Sent: 19 October 2018 16:19 
To:  
Subject: Re: Law Commission - extension of the leasehold enfranchisement consultation period 
 
Thank you for this update, Jonathan, I appreciate it was a mass email. 
 
However, if it is possible to add to my submission regarding our treatment as customers by 

 I would like to present the following. 
 
That as I reveal more of the purchase of our leasehold, detached, new build house, the 
more I see how the developer was permitted to act within the gaps in the current law by 
passing the ownership of the land underneath back and forth with the original landowner so 
that our solicitors were none the wiser as Land Registry documents supported this false 
situation. 
 
The Department for Communities & Local Government sent me a response informing me 
that I was protected by the Consumer Protection against Unfair Practices Regulation 2008, 
p6 "Omissions". 
 
Briefly,  did not tell us that they did not really own the land underneath our 
house, that they had an agreement to hand it back to Heyrose/Lemonpark after completion 
and that our true landlord would be Nationwide Pension Trust Fund Ltd. using a fee 
charging management company, Landmark Collections Ltd. 
 
All this was known to them before I bought my house and yet this information was not given 
to me in any shape or form.  I would go as far as to say that the management and sales team 
actively withheld this information to secure sales. 
 
This issue is what I hope the Law Commission will include in their consultation and make 
provisions for supporting families/ and customers that have been treated so appallingly by 
the developer who proclaims in its marketing material to put the customer first, to act with 
integrity understanding that buying a house is the largest purchase decision a family would 
make. 
 
I hope this can be added to my previous submission. 
 
Have a great weekend. 
 
 
Thanks, Jonathan Poulter  
 

 
From:  
Sent: 19 October 2018 15:15 
To:  
Subject: Law Commission - extension of the leasehold enfranchisement consultation period  
  





 
Jonathan Poulter 

 
 



From: Jonathan Pringle   
Sent: 21 September 2018 15:54 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Reform of leases.  
 
Dear Sirs, 
This is an excellent to start to the reform of leasehold properties. 
I have read various sections and they are related to the marriage values and the additional costs of 
enfranchisement, It may be easier to simplify. 
 
Why are marriage values my biggest concerns.You could essentially stop the practice of which is a 
lucrative product of selling off freehold and take the financial incentive away.  
 
Simply fix the costs. Ban the the process of which lease extensions cost form parts of calculating the 
marriage values. calculate the forward value of the aground rent only to the existing regime ,but 
both counterparts pay the legal fees.  
 
Ground rent future values are easier and transparent to calculate using the Government set annual 
discount rate. It can be done on a calculator at home by some one with average intelligence.  
 
The time financial option needs to be squashed calculated in the marriage values. 
 By doing so it will make it cheaper for assisting leaseholders to buy their share of the freehold ( 
Which they have first rights, regardless)  I.E. why should it cost additional money for leaseholders to 
extend a lease by 40-50 years to a subjective market value a local surveyor has suggested. Simply 
make this value Zero return game.  
 
Essentially the developer in most cases will sell the freehold once the apartments are occupied. This 
Selling of freehold is essentially a product of developing flats and apartments. People and companies 
have tried to develop a market of buying options on freehold residential houses, this has failed many 
times..But the practice to allow to trade the time value on apartments and flats exists..? Why.. 
 
I think you need to work backwards and and investigate further why companies by the freehold. 
They shouldn’t be classed as an investment take all future value incentives away.  
 
Best regards 
 
Jonathan Pringle  
 
Sent from my iPad 
 



From: Jonathan West   
Sent: 30 September 2018 21:03 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: FW: Law Commission Leasehold Consultation Response 
 
Dear Law Commission 
 
Further to my previous response to the Law Commission Consultation on Freehold Purchase and 
Leasehold Extension I would like to explain my suggestion regarding valuation in a little more detail. 
 
I believe it is actually quite simple and should be a strong incentive for agreement on valuation to be 
reached at much lower cost than is currently the case.  
 
Valuation costs are one of the principal costs and obstacles to both leasehold extension and freehold 
purchase, but especially the former since in the case of freehold purchase a single valuation for an 
entire block is all that is required, the cost of which may be shared among the leaseholders. In the 
latter case the leaseholder is required to pay valuation fees for himself and the landlord.  
 
My suggestion is that either party (landlord or leaseholder) may make an offer regarding the 
valuation to be applied to the property in question with a statutory option that if agreement cannot 
be reached an independent valuation may be commissioned that would be binding on both parties. 
This would be consistent with the proposal in the consultation paper. So far as the cost of the 
valuation is concerned and who pays for it, however, I would like to see a scale operated that 
apportions responsibility for the valuation fee according to the closeness of the offers of either party 
to the final figure.  
 
For example: 
 
Leaseholder X wishes to extend the lease of his property whose freehold is owned by landlord Y. His 
research suggests that the current value of a long lease on the property should be in the region of 
£205,000 to £215,000. X offers Y the higher figure (£215,000) as the basis for calculating the 
premium. Y wishes to deter X from extending his lease and offers a figure of £250,000. If agreement 
is not reached an independent valuation procedure may be invoked.. A valuer is appointed who 
agrees to charge a fee of £1,000 and X and Y both pay £1,000 to the valuer to be held in escrow. The 
valuer values the property at £210,000. A table with a scale of charges is then applied to determine 
how much each party pays and a 'Valuation Penalty Figure' is derived according to how much the 
respective offers differ from the arbitrated value. The following table is just a suggestion and the 
actual figures to be used may be as determined by whatever a new law may prescribe: 
 
Arbitrated Value (AV)    £210,000 
Leaseholder's offer        £215,000 (£5,000 above £210,000 = 2.4% above) 
Landlord's offer              £250,000 (£40,000 above £210,000 = 19% above) 
 
In a case where the leaseholder's offer is lower than the arbitrated value I believe it would be fair for 
him to pay the full cost of the AV fee. At least unlike the current situation only one fee would be 
incurred. In the case where the landlord offers an amount more than 10% above the final arbitrated 
figure a table similar to that below may be applied to apportion some of the valuation costs to him: 
 
Amount above AV offered by landlord                                             Portion of Valuation Fee payable by 
landlord 



<10%                                                                                                         Leaseholder pays full amount (but 
just a single valuation figure for the property) 
10% - 15%                                                                                                 60% 
16%-20%                                                                                                   70% 
21%-25%                                                                                                   80% 
>25%                                                                                                         90% 
 
In the case of the example the leaseholder's offer was higher than the arbitrated value and the 
landlord would have been well advised to accept it. Had the offer been lower than the AV the 
leaseholder would have been liable for the full valuation fee irrespective of the landlord's offer. The 
landlord's offer however was 19% higher than the AV and he is liable for 70% of the valuation cost 
i.e. £700. The valuer remits £700 from the money in escrow to the leaseholder and £300 to the 
landlord.  
 
If either party wished to challenge the arbitrated value at a Tribunal he should pay both party's costs 
if the figure decided by the Tribunal differs by, say, no more than 20% in his favour from the 
arbitrated value. In the case of >20% difference the parties should be liable just for their own 
Tribunal costs. 
 
If agreement is reached without the need for an arbitrated valuation neither the landlord not the 
leaseholder would have needed to incur any valuation costs. There is incentive for the leaseholder 
not to offer a figure below the true value and for the landlord not to demand an unreasonably 
excessive fee.  
 
Jonathan West 

 
 

 
 

   
 



From: Jonathan West   
Sent: Tuesday, September 25, 2018 3:54 PM 

To: 'propertyandtrust@lawcommission.gov.uk' 
Subject: Law Commission Leasehold Consultation Response 

 
Background to response: 
 

 is a block of 29 similarly sized two-bedroom flats built in the 1990s divided into three 
closely-adjacent residential buildings, detached garages and communal areas. We all pay identical 
ground rents based on a percentage of the market value and equal shares of the annual service 
charge. The landlord is a well-known large corporation that deals specifically in the ownership of the 
freeholds of leasehold properties. The leaseholds come up for sale quite regularly and so the current 
open market values are quite easy to determine. 
 
I am chairman of the Residents' Association, which was formed in 2016 to resist what were 
perceived to be unfair and abusive practices by our corporate landlord. 27 of the leaseholders are 
members of the Association and most although not all are happy and able to communicate by email. 
Our residents include some leaseholders who are elderly and/or vulnerable. Just over half the flats 
are not currently occupied by the owners but are either sublet or occupied by relatives. In some 
cases the flats were acquired to be able to enable elderly or vulnerable relatives to live close by in 
order to be able to facilitate their care and support. Some owners also sublet their flats but expect at 
some point to be owner/occupiers e.g. they may currently live and work abroad or they may wish to 
retire to them when they get older. We live in an area with a high demand for rented 
accommodation due to a transient population of workers at a local hospital and university. 
 
I previously submitted comments and suggestions at the preliminary stage and now thoroughly 
welcome the Consultation Paper and its proposals, which is a monumental piece of work that if 
implemented would address most of the concerns and issues previously expressed. My further 
response below is confined to matters that may affect our own situation i.e. I don't feel it reasonable 
for me to comment on individual enfranchisement, leases of houses etc.. 
 
We have experienced               
 
a) an attempt by the landlord to increase our ground rents by three times more than was justified 
that nearly succeeded due to small print in our contracts over the appeal procedure. The landlord 
persisted in trying to implement this despite knowing full well that it was unjustified. The knock-on 
effect had we not been vigilant and fought hard would not only have cost us higher rents but would 
have added many thousands of pounds per flat to the landlord's premium for lease extension or 
enfranchisement.   
 
b) charges for permissions e.g. to sublet that are considerably greater than are justified as judged by 
comparison with awards made by the Property Tribunal but which would cost us more in legal and 
other fees to challenge than the savings made by a judgement in our favour 
 
c) annual service charge costs e.g. for insurance or managing agent fees that considerably exceed 
those that we might obtain ourselves for reasonable cover 
 
d) a problem arising from the Triplerose Appeal Court judgment in that our block comprises three 
residential buildings with appurtenant property 
 



e) slow and inefficient performance by the landlord of procedures e.g. those required when selling 
the lease, apparently due to there being no incentive to consider leaseholders' interests in this 
respect 
 
f) despite the fact that all of our properties are similar, are of similar value, have identical ground 
rents based on the open market values of the leases and have identical contractual terms and expiry 
dates the landlord has declined to negotiate with us collectively for lease extension. The effect of 
this is to increase our costs for simple lease extension substantially, whereas in the case of RTM or 
CE we are able to share the costs between us, essentially forcing us down the latter route  
 
I believe I can speak for most of us in saying that we do not oppose leasehold in principle nor do we 
have any special desire to own the freehold of our properties, which may in itself be an 
encumbrance. We do, however, wish to ensure that our estate is managed well, that annual service 
and other charges are reasonable, and that we can extend our leases at reasonable cost. Ideally we 
would like to exercise our Right to Manage and to be able to negotiate lease extensions jointly so as 
to share the valuation, legal and administrative costs. The landlord has declined to do this despite an 
offer to consider agreeing an increased premium than would otherwise be the case, so our best 
option would appear to be Collective Enfranchisement so as to be able to pool the costs. 
 
Comments on the Consultation Paper 
 

• As a general comment I feel that reform of enfranchisement and lease extension needs to be 
co-ordinated with the Right to Manage. The interests, needs, objectives, people and entities 
involved are closely linked.  

 
• I welcome and totally support the concept of the 'Right to Participate' as outlined and also 

provision to ensure that account is taken of set-up costs if/when this right is exercised. We 
would probably have made such provision ourselves even if it was not required by statute. 
Had we done so we would probably have kept a record of the set-up costs, divided the total 
by the number of flats to determine the fair share for each flat and applied an adjustment 
for inflation. In the case of exercising our Right to Manage we have considered whether the 
costs could be shared fairly among participants and non-participant 'free riders' by recovery 
of the set-up costs through subsequent annual service or other charges until they are all paid 
off. I would strongly support this latter approach.     

 
• The concept of 'compulsory leaseback' is also welcome, although it is unclear in the proposal 

whether the reduction in overall cost can be deducted from the initial amount to be paid or 
whether the full cost has to be paid and the deduction claimed back. The former would be 
preferable.  

 
• I can't see any reason why leaseholders should not have the statutory option to extend for 

either 90, 125 or 250 years. If it had to be just one for our situation (94 years to run) I would 
probably stick with 90 years for the sake of simplicity, least cost, and who knows what the 
future may hold after 90 years. In any of the terms it would be beyond the lifetime of any 
individual landlord to benefit except or unless they were investing in freehold ownership 
purely for speculative purposes 

 
• The proposals to enable communications, checks and validations by electronic means are 

welcome and would be a great help to us. It is relatively easy to be able to prove identity, 
consent and participation by means of records of bank transactions e.g. "To signify your 
agreement please respond to this email and pay £1 into our bank account". An added 



wrinkle could be to provide a reference along with the payment that is a hash function of 
the written agreement. Another possibility would be a 'selfie' video clip file email 
attachment of someone giving agreement or consent. I would like to see Company Law 
extended to allow such agreement/validation for purposes of Special Resolutions or 
communications currently required by statute to be sent by post. 

 
• In respect of other Company Law reform it would be helpful if a Company Limited by 

Guarantee could be able to have a bank account both for the reason mentioned above 
(recording and validating agreements) and also to be able to enable the set-up costs to be 
financed by a loan that could be subsequently be repaid. 

 
• It would be a great help if leaseholders in similar properties with similar leases on the same 

estate when applying for statutory lease extensions could require the landlord to deal with 
them collectively, so as to be able to share costs. This may be of less importance if the 
proposals to reduce the costs e.g. related to valuations are implemented.  

 
• On the subject of discriminating between commercial investors and owner/occupiers when 

it comes to rights to benefit from enfranchisement and others I understand and sympathise 
with where this is coming from. I believe great care would need to be taken and it could 
certainly cause unwanted problems for us, however. For example at least one of our 
leaseholders purchased a flat for an elderly disabled relative to be close for caring purposes. 
Would we want to discourage this? I think it could also cause problems in that non-owner-
occupiers with limited rights may make it difficult for owner-occupiers to get the necessary 
majority for enfranchisement. I also think that recognition needs to be given to the need for 
private rented accommodation and a possible adverse effect on its availability. 

 
• I would accept as being fair that leaseholders should contribute to landlords' non-litigation 

costs following an application for either lease extension or enfranchisement. I totally agree 
with the notion of a 'fixed-costs' regime. Maybe there could also be a list kept and published 
of acceptable legal professionals and legal firms who may provide services within these fixed 
costs.  

 
• So far as ground rent is concerned I would agree that paying a premium to convert a ground 

rent to a capital sum may cause problems for some financially challenged leaseholders and 
would ask that consideration be given to allowing leaseholders to choose if they wish to 
continue to pay ground rent on their existing terms rather than stump up what for some 
may be a large capital sum. I would support 4.46 to give leaseholders the choice, therefore. 

 
• I support the proposal 4.52 ensuring that leaseholders should be entitled to lease extension 

of their entire premises 
 

• I support the proposals 4.91-4.93 to ensure a right to identical terms in lease extensions 
subject to certain non-contentious modernisations. I would like to see the list include:  
 
a) that the landlord agrees to pay due attention to any relevant Tribunal decisions as to 
'reasonable costs' for the grant of permissions:  
 
b) that where the landlord incurs costs that are recharged to leaseholders there  will be full 
disclosure of any commissions, kickbacks, corporate or individual relationships;  
 



c) that in the case of leases with a long time until expiry certain permissions that may not 
'unreasonably be withheld' e.g. to sublet premises  may be taken for granted subject to 
meeting certain conditions 

 
• I totally support and consider it essential that the right of collective freehold acquisition 

(along with the Right to Manage) should extend to an entire estate consisting of multiple 
buildings, including common curtilage and appurtenant property in shared buildings. It 
would not be unreasonable to make this subject to majority support in each individual 
building. The definition of a building as a 'built structure' could be extended to include an 
entire estate - after all roads, drains etc. are 'built structures'. Maybe a provision could be 
added that although all occupants of the estate may be required to contribute equally or 
proportionately to service and maintenance, improvements may need in some cases to be 
agreed collectively and funded by individual buildings. 

 
• I support the abolition of the two-year rule. It would be helpful to have provision in place to 

be able to ensure that new leaseholders or those about to acquire properties during an 
enfranchisement process could be discovered and identified however. 

 
• I agree that it is reasonable to expect leaseholders to pay a proportion of a landlord's 

reasonable non-litigation costs where a Claim Notice fails, is withdrawn or struck out, 
depending on the stage that the claim has reached. I don't feel it is unreasonable for the 
landlord to seek some security for these costs. 

 
• I support the proposals on litigation costs but would like to see the definition of 

'unreasonable conduct' to extend to claims for costs or valuations that the responsible party 
should reasonably know to be wildly outside those that may reasonably be expected.  

 
• Whilst valuation of a landlord's premium may in some cases be complicated it may in other 

cases be relatively simple - even under current rules and procedures. I would like to see 
provision that either party may if he so elects make an advance offer in respect of the 
premium either for enfranchisement or lease extension, such that in the case of a dispute 
the proportion of total non-premium costs of both parties might be apportioned inversely in 
relation to the percentage difference between a final premium value determined by a 
Tribunal and the rejected  offer. I believe that such an approach would be an incentive for 
fairness, reasonableness and achievement of agreement. 

 
• For us section 9(1) methodology should come up with a premium that we could accept as 

being reasonable. The main drawback is the cost of obtaining valuations and getting 
agreement, which may be addressed by my suggestion above. I would, however, totally 
support a valuation based on a multiple of the ground rent rather than a percentage of the 
market value. I definitely feel that valuation based upon council taxes would be unfair since 
virtually identical properties of similar value next to each other in our block have recently 
been found to be in different Council Tax 
bands!                                                                                                   

 
• In respect of the deferment and/or yield rates to be applied I don't think the Sportelli values 

are unreasonable. The question of whether lower rates are reasonable because of the 
current investment climate appears to be an issue. So far as our own corporate landlord is 
concerned I have noted that the company, whose main or sole business is the trading and 
exploitation of owning the freeholds of leaseholders, is ultimately owned by an overseas 
entity that also owns the company that acts as its agent. I found recent accounts for both of 



these companies in the public domain and it is interesting that neither company reports any 
investment income from external sources so in this individual case their profitability's might 
perhaps reasonably be used as the yardstick. In the case of the latter the company reported 
an annual operating profit of 16% of its Total Equity. In the case of the former the company 
made a total profit for the year of 28.9% of its Total Assets.  

                   
*************************************** 
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parts. We would like to see an equitable approach to lease extensions for intermediate 

lessees and sub-lessees.  

Below is our response to the questions set out in the Consultation paper quoting the reference 

numbers in the paper. 

 

Enfranchisement rights 

 

Q2 (para 4.41 (1)) – Length of lease extension. 

We support the view that the length of lease extension should be ‘appropriate’. However the 

suggestion that the length could be prescribed at between 125 to 150 years could have 

unintended consequences depending on the formula used to calculate the cost of extending 

leases. A shorter lease extension period may provide less security but can still be of value to 

leaseholders, and for some leaseholders this is the only affordable option under the current 

regime. 

 

Q6 (para 4.92) & Q12 (para 4.107) – Prescribed and additional terms of lease. 

If there is a prescribed list of terms for lease extensions in addition to the terms of the existing 

lease, it would be beneficial to keep this non-contentious and focused on updating historic 

leases in regards to all statutory, fire and health and safety compliance requirements. 

Limiting parties’ ability to introduce any new terms will reduce time and costs for all concerned. 

However our view is that this cannot be absolute. As the external context changes there may 

be sensible reasons to add terms. Providing this has to be agreed by both parties (except 

where required by legislation or regulation), this can be achieved without detriment to 

leaseholder or freeholder. 

 

Q9 (para 4.99) – Limiting use of lease extensions outside of a statutory enfranchisement 
regime 

Given the opportunity afforded by the consultation to provide a single regime for lease 

enfranchisement, we would need to understand the reasons for any exceptions. Our initial 

view is that building in exceptions undermines the intention to simplify and modernise relevant 

legislation, and will again complicate the process for all parties. 
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Who should be entitled to exercise enfranchisement rights? 

 

Q55 (para 8.166) – Exceptions to two-or-more flats requirement and two-thirds 
condition for two residential units to enable a “collective” freehold acquisition by the 
leaseholder of one unit. 

Some RPs, including Octavia, have a number of properties consisting of two residential units, 

one of which is a tenanted property and the other is a leasehold property. The proposed 

exceptions could result in Octavia having a share of the freehold for a number of properties 

and become Directors for each company. This would introduce administrative burdens and 

inefficiencies for management of the properties. 

 

Q61 (para 9.38) – Calculation of premium payable by a shared owner and issues the 
provider of a shared ownership lease is itself a leaseholder. 

A fair calculation of premium payable by a shared owner could be based on the percentage 

share owned, but this would require some additional provision for an additional premium to be 

paid on further staircasing. 

Where the provider of a shared ownership lease is itself a leaseholder, the process for 

extensions must be set out clearly and the implications thought through. For example where 

the shared owner’s landlord has a lease shorter than the lease extension requested, what is 

the impact on any estate services provided by the shared owner’s landlord? 

 

Q62 (para 9.43) – Should shared ownership leaseholders be treated as long 
leaseholders? 

We agree that shared owners should be treated as long leaseholders but cannot themselves 

participate in collective freehold acquisition. There are, however, additional complications that 

can arise in regards to shared owners that needs to be addressed in a new regime. A shared 

owner’s landlord (who is also a leaseholder) could pay to acquire the freehold and presumably 

thereby nullify the intermediate lease. In this scenario if the shared owner subsequently 

staircases to 100% they can benefit from the collective freehold acquisition without any 

additional payment. In our view, the value of this benefit should be considered. 
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Q63 (para 9.49(1) & 9.49 (3)) – Shared owners acquiring additional shares.  

We are unclear as to the reasons for proposing that shared owners acquire additional shares 

in increments of 25% or less. Shared owners currently can, and in some instances do, buy 

additional shares greater than 25%. This reduces legal and valuation fees. We are unclear as 

to why a new regime would wish to cap the percentage. 

The proposal to transfer the landlord’s interest to the share owning leaseholder once they 

have staircased to 100% raises further complications. The intermediate lease is often one 

lease covering both the residential units and common parts. The proposal in the consultation 

paper will probably require individual intermediate leases for each residential unit and a 

separate lease for common parts. There are costs involved in such an approach, and variation 

agreements would be needed for relevant existing leases. 

 

Q109 (para 15.37) – Should commercial investors be treated differently from owner-
occupiers in respect of premiums payable and enfranchisement rights? 

It is unclear how RPs are viewed within the proposed distinction between commercial investors 

and owner-occupiers. Our view is that RPs, as non-profit organisations (many are registered 

charities) should have rights to extend leases on individual units and common parts regardless 

of whether they are the sole leaseholders for a block or are the intermediate lessees only 

(where there are occupying sub-lessees). 

More generally, introducing differences into the regime based on the entity of the leaseholder 

begins to complicate matters and undermines the objective to have one simplified and 

transparent regime. 

 

Q115 (para 15.86) – Retaining discount for leaseholder improvements. 

We support retaining the discount for leaseholder improvements on an enfranchisement 

valuation. We understand there can be frustrations when improvements and / or their value 

are disputed, however this should not undermine the principle that the leaseholder should not 

have to pay a price for the portion of the value in the property for which s/he has already paid. 

Removing the discount without some other mechanism that addresses this issue would be 

inequitable to the leaseholder.  
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Our view is that discounts should be dealt with on a case by case basis as the types and range 

of improvements involved means that a prescribed discount approach is not practical. 

 

Q129 (para 16.125) – Collective freehold acquisition claim and intermediate leases. 

In regards to the scenario in which leaseholders make a collective freehold acquisition claim 

but there is an intermediate lease of the whole building in place, we are unclear on how a 

partial acquisition of the intermediate lease would work without complex management 

arrangements being negotiated and applied. The alternative proposal that the whole 

intermediate lease is acquired but there is a requirement to leaseback to the original 

intermediate leaseholder the relevant units appears to be a simpler approach. We would want 

to see more detailed proposals before commenting further on this area. 

 

In conclusion 

The current regime in regards to leasehold enfranchisement has developed piecemeal over 

decades and involves numerous pieces of legislation. We share the Law Commission’s view 

that the resulting regime is too complex and require simplification to benefit all parties. 

Clarification is needed on proposals in regards to RPs, in particular on: 

 Where the RP is the head-lessee with sub-lessees in a block, currently the freeholder 

is required to grant a lease extension to qualifying sub-lessees and the RP would not 

be eligible for lease extension on the head lease covering individual units and common 

parts. This gives rise to complications in property management and is not an equitable 

approach.  

 Where no sub-lessees exists and the RP is the leaseholder for all units and common 

parts, the freeholder is only required to grant lease extensions to the RP for the leased 

units and not common parts. Again this gives rise to complexities in property 

management, confusion for tenants, and added costs. 

Our view is that RPs (as organisations with a social purpose whose objectives are to provide 

affordable homes with security of tenure), regardless of whether they are the sole leaseholders 

or are intermediate lessees, should have rights to extend leases for individual units and 

common parts. The historic legislation that prevents this should be addressed and removed 

from the new leasehold enfranchisement regime. 





PROPERTIES HELD AND PRESERVED FOR THE BENEFIT OF THE NATION – BY THE NATIONAL TRUST 

These are a few of the properties referred to in The First Schedule (Part 1) of the National Trust Act 1907: 

 

 

The Old Clergy House, Alfriston, Sussex 

 

 

Duffield Castle, Derbyshire 

 

 

Kanturk Castle, Kilmeen, Co Cork 

 

 

The Old Court House, Long Crendon, Bucks 

 



 

 

Old Market House, Winster, Derbyshire 

 

 

Barrington Court, Somerset 

 
These are a few examples of properties held inalienably by the National Trust on the Killerton Estate,  
and one other: 
 

 

 

Heath Cottages, Broadclyst (semi-
detached) 

 

 

 

 

4 Lease Cottages, Hele, Broadclyst 

 

 

 





 – Money spent on big projects which shows the sort of condition 
the House and grounds were in when we purchased it from the National Trust in 1997.  

New roof £30,000 and  3 chimneys re-pointed and one total rebuild  as per surveyor’s  report and 
request from the National Trust when we claimed insurance as water came down the chimney. (We 
have to insure through the NT) 

















THE WALLED GARDEN, BROCKHAMPTON, HEREFORDSHIRE 
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From: Randall, Sean   
Sent: 16 November 2018 09:52 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Response 
 
We do not propose to respond to all the matters raised in your consultation. Rather, I wish to bring 
to your attention one specific point that affects stamp duty land tax. Currently, the legislation 
contains an unfortunate trap for individual flat-owners wishing to exercise their right to purchase 
the freehold jointly. If one of the participating flat-owners owns a lease with less than 21 years to 
run and another dwelling (eg, a buy-to-let) then the whole transaction would be taxed at the 
punitive ‘higher rates’ of tax (effectively imposing a 3% surcharge on all the participating flat-
owners, even those with long leases and no ‘additional’ dwellings). The attached note gives an 
example and a proposed solution, which uses an apportionment rule. I have brought this to the 
attention of the head of stamp taxes policy at HMRC who is resolutely unsympathetic and indicated 
that it is not worth putting to ministers unless I provide ‘hard evidence’ of the impact that this rule is 
having. I don’t think that’s right. So if you wish to publicise this ‘quirk’, I’d be happy. I’d also be very 
happy to discuss this with you at your convenience. I have copied , tax counsel, who 
first spotted this issue. 
  
Regards,   
  

                     
            

  
KPMG LLP                                                 
15 Canada Square                                                 
London E14 5GL                                                   
  

                                    
                                            

  
                                  

kpmg.com/uk 
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Limited (together, "KPMG"). This email, and any attachments, is confidential and may be privileged or otherwise 
protected from disclosure. It is intended solely for the stated addressee(s) and access to it by any other person is 
unauthorised. If you are not the intended recipient, you must not disclose, copy, circulate or in any other way use or rely 
on the information contained herein. If you have received this email in error, please inform us immediately and delete all 
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From: Michael Kucharski   
Sent: 07 January 2019 19:39 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold enfranchisement Consultation 
 
Hi, 
 
I am a leaseholder of one rental flat and one flat that is my home, in central London. I am a reluctant 
leaseholder because in my area that is really the only choice. I have read the terms of reference for 
the consultation and the law commissions response. From the terms of reference there seems to be 
recognition that long leases for consumers for residential property is unfair and that commonhold 
will produce a fairer outcome as seen in most other parts of the the world. However the resulting 
proposals seems to tweak a inherently unfair form of property ownership and make minor 
improvements, that essentially preserves the same unfair imbalances that will mean that we will be 
back again within 10 years still trying to fix the same problem. 
 
I have gone through two statutory leasehold extensions and in each case the landlords were 
specialised property companies who game the rules to extract unfair premiums and legal costs. 
None of the proposals seem to take factor to deal with the imbalances the typical enfranchisement 
rights where a sophisticated property company which extracting the most profit out of the process is 
pitted against at consumer who will likely only do this once in their lives. 
 
Based on my experience the following happens: 

• The counter claim will add about £5,000 onto the premium since that is the cost of going to 
the tribunal (which I know because when they were informed I would be a litigant in person, 
they reverted to my original offer) 

• The professional services companies have no incentive to manage their costs (in my case 
initially they made up the surveyors charges until challenged, when they produced a post 
dated invoice for 20% less) since they are not negotiated by the person who pays, so expect 
a £2,000 mark up on that as well. 

I have heard Professor Nick Hopkins speak at a Leaseholder Conference about how the balance 
needs to be push in favour of the consumer, but I don't believe the proposals do that given the 
economics of the market.  In particular any formula based on a multiple of ground rent won't deal 
with rising interest rates or more complex ground rent schedules. A % of capital value will deter 
people who want to extend a long lease early. Furthermore none of the formula based proposal 
properly factor in the regulatory risk of being a landlord given the current climate. How would you 
prevent landlords from gaming your new formula's to extract unfair premiums that would further 
deter enfranchisement? 
 
If you really wanted to encourage commonhold part of the problem is there are too much 
opportunities to extract and opaque and unfair profit from a lease. A better solution would be to 
accept, after more than 50 years of trying, what most of the developed world has realised, that long 
leases for residential property is a flawed model since your create a situation where the landlords 
have the least financial interest, but the most control, and the leaseholders have no easy way out. 
The law commission should then be trying to make leasehold an unpalatable model with such costs 
that landlords are incentivised to convert to commonhold. Bearing in mind that the leases and their 
terms are drafted by the landlord, it is reasonable that they are incentivised to minimise the cost and 
stress of the enfranchisement process. One way to do this would be to have the landlord liable for 
all costs incurred in connection with enfranchisement including any reasonable litigation costs. I 



disagree with the commission's proposal for a fixed costs regime because I see no moral justification 
for leaseholders having to pay any costs since it was the landlords who created the situation of 
potentially multiple intermediate landlords and the problem drew up the lease in the first place. 
 
With regard to valuation methodology, it make sense to have ground rent calculated based on 
national capitalisation rate and an formulaic deferment rate leaving only the     
 
For enfranchisement for flats considering eligibility limitation of 25% commercial floor space creates 
means that some landlords have build to that number to deter enfranchisement, why not set this at 
50%. Furthermore it is unfair that the 50% participation, is required as some do not respond and 
getting details of leaseholders is difficult. It enfranchisement should be possible unless there is 50% 
objection instead of requiring 50% participation. Also there needs to be a mechanism for 
the enfranchisement involves the establishment of commonhold in a cost effective manner. 
 
Finally if your goal terms of reference are re-invigorate commonhold as a workable alternative to 
leasehold, the why not ban new long leases for residential properties like Scotland has, instead of 
continue to perpetrate this mess. 
 
In answer to some of your particular questions. 
Q2. I agree that leaseholders should be entitled to lease until the such time as parliament has 
worked out how to abolish leasehold for existing leases. 
Q3. Yes leaseholders should be given more choice. 
Q4. Yes 
Q5. Yes 
Q6. I disagree. The new lease should also include basic provisions from including fair terms and 
conditions that apply to consumer contracts. 
Q7. I think it creates a problem for non-statutory extensions given the current cost regime. Leases 
should only be extended on statutory terms that include that both parties reasonable litigation and 
non-litigation cost fall on the landlord 
Q9. Your proposals are too timid and in no way address the imbalances of leasehold. They really are 
just minor tweaks to a fundamentally broken and not fit for purpose system of residential property 
ownership. 
Q12. The current system results in lawyers inserting provisions that make no sense that then have to 
be debated at the leaseholders costs. You need to make this process as debate free as possible. 
Otherwise it becomes part of the repertoire of tactics landlords use to game the system. This was my 
direct experience. In the end leaseholders are going to need to extend their lease to protect their 
wealth, so not much will increase the overall uptake in my opinion.  
Q13. Overall if the land is sole use, it should be part of the freehold, otherwise there should be a 
mechanism to convert to commonhold. Otherwise you are just perpetuating the same mess. 
Q16. I think the landlord should be forced to move the shared use land to a commonhold as well, 
otherwise the problem of leasehold is not properly solved. 
Q17. See Q16 
Q18. See Q16 
Q19. See Q& 
Q21. I disagree. Instead you should allow for commonhold 
Q22. I disagree, see Q21 
Q23. see Q21 
Q24. see Q21 
Q25. Yes, but under commonhold. 
Q26. See Q25 
Q33. See Q7 



Q34. Yes 
Q35. Creates more complexity as opposed to commonhold. 
Q41. Yes. 
Q42. Yes. 
Q43. A building that is > 50% residential is residential in character, so the threshold should be 50% 
Q46. Nowhere do you justify the 25% number. 50% is better and will make it harder for developers 
to build properties that are trapped in "fleecehold" 
Q48. Instead of limiting enfranchisement, why not put provisions in place of dealing parties a 
dominant position. 
Q49. why not make it any number unless 50% object. Passive members should not prevent active 
members acquisition. 
Q52 See Q43 and Q46 
Q59. Given the mass dissatisfaction with leasehold it should be obvious that not enough is being 
done to allow enfranchisement rights to be easily exercised, and I am not hopeful these proposals as 
they stand will make much of a difference.  
Q70. Yes 
Q71. Yes 
Q73. Yes 
Q75. Yes. 
Q77. Maybe you should start thinking about allowing for electronic servicing of documents via email. 
Q81. No. There are enough hoops for the leaseholder. Your proposal seems to be to make leasehold 
fairer for the landlords, and outside your terms of reference. It's offensive the the leaseholders who 
are suffering under the current broken system 
Q82. Yes. 
Q82, no 
Q86. Yes. 
Q88. yes, 
Q94. yes 
Q98. Zero contibution. Should be the other way round as explained in preamble 
Q100. No. The goal is deter leasehold given its structural imbalances. 
Q101. No 
Q102 No 
Q103. Landlords should have to pay all reasonable leaseholders litigation costs to ensure settlement. 
Q105. This question is broken because given landlords don't actually pay the costs, the answers will 
inflate the costs and not represent the true market costs if the landlord actually had to incur the 
costs. 
Q111. They should be prescribed. 
Q112. They should be prescribed.  
Q113. They should be prescribed. 
Q118. There should be an online calculator and mechainsim for how complex leases the our 
outsided the specification should be made to fit into the online calculator in the leasholders benefit. 
Q126. Yes 
Q127 Yes. 
Q128 Yes. 
Q129 Yes. 
Q130. Yes but again, their should be a conversion to commonhold. 
 
 
Regards, 
Michael Kucharski 
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Proposed New Enfranchisement Regime  

Proposals for Reform 

 

1.54(1) It would seem sensible to align the legislation relating to leasehold houses with that of 
leasehold flats. 

 
It would be wise if the process could be streamlined and simplified – perhaps by 
consolidated legislation. 
 
The existing legislation makes provision for certain exemptions for small blocks 
(typically houses converted into two or three flats) where the landlord remains in 
ownership of one of the flats. I am of the option that this is an equitable exemption 
given the special circumstances that may relate to such small buildings. 
 

1.54(3) The right for non-participating leaseholders to participate in a collective 
enfranchisement at a later date, where they did not participate previously requires 
careful consideration. 

 
In my experience enfranchising leaseholders or groups of leaseholders often incur 
considerable time and cost when exercising the right to enfranchise. It often also takes 
a significant emotional toil.  
 
For those “lead” leaseholders to go to such time, cost and effort only for subsequent 
leaseholders to join in later on the same terms might be considered unfair unless it in 
some way recognises the time, cost and effort incurred by the original lead 
leaseholders.  
 

1.56(1&2) It is important to recognise that many of the proposed leaseholder rights set out in the 
proposals for reform already exist and are not new rights. 

 
1.56(3&4) Where an individual or collective enfranchisements take place, I fail to see how 

obligations that applied to the existing freehold prior to enfranchisement could not still 
apply. 

 
If such rights and obligations arose solely as the result of previous lease terms they 
would be extinguished upon enfranchisement as new leases could be granted, and 
would no longer apply in any event. Rights and obligations that stem from the freehold 
(such as those registered on freehold title documents) should still apply. 
 
In effect, the enfranchising leaseholder or leaseholders should step into the shoes of 
the previous freeholder with all its benefits or obligations as the case may be. 
 
Where enfranchised properties are situated in part of a larger estate where there are 
what you describe as “estate management schemes” in place. Those benefits, rights and 
obligations should pass the to the enfranchising leaseholder or leaseholders only so far 
as those obligations arose as a benefits, rights and obligations in the freehold title (see 
comments above) or are required as statute.  
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Benefits, rights and obligations arising solely as a consequence of landlord “estate 

management schemes” should not (as an automatic requirement) pass to the 
enfranchising leaseholder or leaseholders. 
 
If this were not the case it would be possible for a landlord to impose estate 
management schemes with rights and obligations in a manner that disincentivised or 
even obstructed effective enfranchisement. 

 
1.56(5)(c) Giving leaseholders the opportunity to require the landlord to take a lease back on parts 

of the property being enfranchised is an interesting concept. 
 

In my experience, landlords are normally willing to take leases back on parts of a 
property although the current legislation does not oblige them to.  
 
However, I have had experience of a number of cases where the resulting mixture of 
obligations between enfranchised leaseholders, non-participants and (often unwilling) 
landlords result in extremely muddled and complex property management 
arrangements which can then become the subject of new discontent, argument and 
litigation between the parties. 
 

Who Should Be Entitled to Exercise Enfranchisement Rights 

Proposals for Reform 

 
Exemptions that so often apply in leasehold law to certain landlords such as local authorities, 
housing associations and some other organisations should be removed wherever possible. Such 
organisations should be the models of good leasehold practise, sadly they are so often not.  
 
1.62(1) As I have stated above it would seem sensible to align the legislation relating to 

leasehold houses with that of leasehold flats. The process whereby leasehold houses 
and leasehold flats can be enfranchised should be the same, or as similar as possible.  

 
1.62(3) The abolition of the existing qualifying criteria is welcomed, particularly those relating 

to historical rateable values.  
 
1.62(5) The removal of the length and manner or ownership requirements is probably wise. 
 
1.63 The motivation behind limiting the ability of “commercial investors” to enfranchise is 

understood. However, I cannot begin to imagine how the term “commercial investor” 
might be defined; as it could include a small property owner with one buy-to-let or a 
nationwide company owning thousands of properties. At whatever point such a 
differentiation is made, some unfairness will arise. 
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How Should Enfranchisement Rights Be Exercised 

Proposals for Reform 

 

1.70(1) If standard forms, notices and service procedures could be introduced that would be 
welcomed.  

 
1.70(4) For landlords to issue a draft transfers, leases or contracts with their Response Notice, 

would front load costs for leaseholders. This might discourage leaseholders simply 
wanting to understand the potential cost of enfranchisement or a lease extension from 
initiating the process as means to open a discussions or negotiations with the landlord; 
as opposed to being already decided and organised to follow the entire process through 
to the end. 

 
1.72  To make the process simpler, faster and less expensive for leaseholders is admirable 

and should be progressed as far as possible. However, it should not be forgotten this 
legislation effectively takes something from a (possibly unwilling) owner and forces 
them to sell it to another party. For such a process to then restrict the ability of the 
selling party to recover their reasonable costs would be unfair.  

 
It is true the concept or reasonableness generates a considerable amount of argument 
and it there are some means by which the Tribunal process might be streamlined to 
deal with some of those issues more speedily, that would be welcomed. 

 
What Should it Cost to Enfranchise? 

Options for Reform 

 
1.85(2) Whilst it is true that a “one size fits all” approach might not always be ideal, attempts 

should be made to avoid new separate streams for different processes. I do not 
consider a separate regime is necessary for low-value claims.  

 
Of course, values of properties and premiums paid vary around the country, and what 
might be considered a low valuer claim in some areas would not be in another.  
 
Where claims are simple (such as for long leases, low ground rents and lower value 
properties) the costs and fees incurred are generally already lower under the existing 
regime. A new regime is not required to achieve that.  
 
It is my opinion that to simplify the process and remove some of the idiosyncrasies 
between the different pieces of legislation would be effective in bringing down 
professional fees in any event. 
 

1.85(4) In many cases, professional fees can be high because of the complexity of the existing 
leasehold structures, which may have no direct relation to the value of the property or 
the value of the premium payable.  

 
Often leaseholder clients pay a lower premium than a landlord demands because of the 
quality of the professional advice they receive. To seek to curtail the ability of either 
party to obtain high quality professional advice will unfairly disadvantage them.  
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Linking the level of some fees to the value of the property or premium would result in 
many leaseholders or landlords being unable to obtain high quality advice prejudicing 
them.  

 
1.85(3) It would be unworkable and inequitable to attempt to differentiate between the 

premium payable paid by a homeowner as opposed to an investor.  
 

It is proposed to widen the ownership / qualification criteria for enfranchisement or 
lease extension, yet on the other hand seeks to restrict those wider opportunities to 
only certain types of purchaser in another section of the legislation. This is inconsistent, 
and it will simply replace once set of perceived inequalities with others. 
 
Practical issues arise. In the consultation documentation all investors are being lumped 
together in a single category where in practice, property investors are a large and varied 
group of individuals and corporations. They are far from being a single homogenous 
group. 
 
If such a concept were to be entertained, careful thought must  have to be given as to 
what happened upon resale as a homeowner could enfranchise or extend their lease, 
only to immediately sell on the following day. No doubt this would be adjusted to 
control such a process (perhaps in a way that council tenants exercise a right to buy) but 
this simply replaces one set of legislation with another. It is my opinion that further 
complexity should be avoided at all costs. 

 
1.85(4) The desire to simplify the valuation criteria is driven to some degree by the fact that 

many do not understand it. 
 

As I have stated previously, good quality valuation advice is sometimes required as a 
result of the complexity of the property title and lease structures - together with the 
complexity of the property market within the UK. These are not valuer induced issues 
but a result of the complexity of the leasehold property market. The valuation process is 
complex because the UK property market is complex. 
 

1.86(1) I see no means by which very simple multipliers of ground rent or property value could 
be used to calculate the compensation a landlord should receive for being forced to sell 
their freehold rights. Any system that pays no regard to the property’s value and the 
existing lease length will be fundamentally inequitable. 
 

1.86(2) Amongst practitioners considerable attention is given to various graphs, formulas and 
valuation models which I know from experience are completely beyond the 
understanding of most leaseholders, landlords and often Tribunal panels. 
 
Because of the nature of the dispute process those cases considered by the Tribunal 
tend to be argued by supporting the opinion of one party or another with valuation 
models and graphs to illustrate their opinion. 
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It is perhaps an unfortunate side-effect of the manner by which the Tribunal seek to 
understand some of the valuation issues that arise during an enfranchisement or lease 
extension claim leads them to cling tightly to these financial models and graphs, being 
data that is simpler and easier to grasps than a full understanding of the particular 
circumstances in affecting an individual claim. 
 
The level of premium payable in respect of any individual claim should be based entirely 
on the attributes of that claim. It is those factors that matter when calculating the level 
of premium not what the graphs or valuation models say. Greater expertise amongst 
the Tribunal panels might assist. 

 
1.86(2) There are already numerous online calculators available. For the reasons above I 

consider it will be inequitable for one particular calculator to be given what would be 
some form of artificial statutory endorsement.  

 
Yours faithfully 
 
 
 

 

    

   

      C  A ed  t i sRICS Accredited Expert Witness    

    C  eg e  RICS Registered Valuer 

St Bartholomew House,  

90-94 Fleet Street, London EC4Y 1DG  
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From: Laurence Prax   
Sent: 07 January 2019 23:58 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold law reform consultation 
 
Dear Sir/Madam, 
 
I've read through your proposals and I attended the consultation event in London held last year. As a 
leaseholder in a flat I want to submit my support for everything you're doing and add a few notes of 
my own. 
 
One aspect I believe you missed, is the necessary reform to the current protocol of amending clauses 
in existing leases. For example, my lease has a clause with a typo that states no music between 12 
p.m. and 7 a.m. instead of midnight and 7 a.m. If I wanted to change this clause I would have to pay 
for a deed of variation which the management company quoted as being at least £850 plus VAT. A 
more streamlined approach should be put in place for those wishing to alter leases when all parties 
agree as my management agency is also. 
 
Secondly, while I agree with a lot of your other proposals, they are written from the aspect of trying 
to counter the current market instead of trying to introduce proposals that cause the market to 
change itself. For example, there is no logical reason as to why 80 years left on a lease is the point 
where it starts to greatly depreciate in value. This is merely a number that the market and the banks 
decided upon. Whether it is a lease with 120 years remaining or just 5 years remaining, a statutory 
extension will still add the same amount of years but just at drastically different prices. This, 
logically, makes no sense. The 80 year figure was most likely landed upon due to the life expectancy 
of a mortgagee and the subsequent risk of the bank lending to someone who may fail repayments 
halfway through the lease, leaving them with a depreciated asset that other banks won't lend on. 
 
My proposal would be to introduce a law that does not tackle the problem directly but indirectly 
forces the market to change itself. This could be done by forcing banks to lend on any lease no 
matter how short it is. They could name their price in order to keep the market free and 
competitive, but just by making it a legal requirement that all leases must be mortgageable, 
suddenly a lease with only 25 years remaining would not be a worthless asset and the market would 
react so that the lease extension fee for 90 years would be the same cost no matter how many years 
left on the lease. Alternatively, you could propose that a lease renewal fee is a set percentage of the 
value of the property if it had a 125 year lease. The counter to this is obviously to protect the 
interests of landlords who would suddenly see their side of the asset depreciate in value. I believe 
this is an unjustified response because no one has ever purchased a property with only 25 years left 
on its lease looking to make a profit. The current leases with very few years left on them are likely 
held by the elderly and vulnerable, those who have merely ended up in their position through 
ignorance not of their fault, likely having lived in the property their whole lives.  
 
The current leasehold system was never intended as being a way for landlords to clawback the 
property, or for it to fortunately drop back into their hands at the end of the lease, allowing them to 
sell the same property twice. It was merely meant to be a system that allowed large groups of flats 
to be managed under one banner. Everyone has always been aware of this, even the landlord's, 
therefore why should it even be a point of argument to protect the way they've intentionally 
manipulated the system? 
 



Thank you for taking the time to read through my comments no matter how you choose to proceed 
with them. You really have done some great work with your proposal papers. I truly hope the 
government listens to your advice. 
 
Yours faithfully, 
 
Mr Laurence Prax 
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Introduction 
 

1. The Law Society of England and Wales (‘the Society’) is the independent 
professional body that works globally to support and represent 180,000 solicitors, 
promoting the highest professional standards and the rule of law. The Society 
represents the profession to Parliament, government and regulatory bodies, and 
in the public interest undertakes work in areas such as the improvement of 
practice standards, pro bono work, law reform, promotion of human rights, and 
development of practice rights internationally. 
 

2. Leasehold reform is a complex and important task. There are different interests at 
stake. The Law Society recognises the scale of the problem, and we are keen to 
work with the Law Commission and the government to identify solutions. 

 
3. The Society represents a wide range of property practitioners, including members 

acting for buyers and sellers of new build properties, buyers and sellers in the 
second-hand market, lessors, lessees, developers, investors and lenders. The 
Society also has a role in supporting law reform in the public interest. 

 
4. The Society welcomes this consultation1. It makes provisional proposals for 

reform designed to enhance and improve enfranchisement rights and provide a 
new unified procedure for all claims designed to benefit leaseholders of both 
houses and flats. The proposed reforms will focus on buying a freehold and 
extending a lease. The Commission has also set out options for reducing the 
price payable by leaseholders to exercise their enfranchisement rights, whilst 
ensuring sufficient compensation is paid to landlords to reflect their legitimate 
property interests. A summary can be found here2. 

 
5. This consultation constitutes part of the Law Commission’s wider review of 

residential leasehold and commonhold under its 13th programme of law reform.  
 

6. The Ministry of Housing, Communities and Local Government issued a 
consultation recently on leasehold generally and the Society responded3.  

 
7. The Society will be responding to the Law Commission consultation on 

reinvigorating commonhold4. 
 

8. The Society has not responded to all 135 questions, for example, we have not 
responded to those under Part V, Chapters 14 and 15, as they are matters that 
require valuation expertise.  

                                                           
1 https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-
11jsxou24uy7q/uploads/2018/07/Leasehold-home-ownershi-buying-your-freehold-or-extending-your-
lease.pdf  
2 https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-
11jsxou24uy7q/uploads/2018/07/Consultation-Paper-Summary.pdf. 
3 https://www.lawsociety.org.uk/policy-campaigns/consultation-responses/implementing-reforms-to-
leasehold-system-2018-consultation-response/  
4 https://www.lawcom.gov.uk/project/commonhold/  
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9. The proposed reforms focus on buying a freehold and extending a lease. They 
are reviewed by the Commission under the policy objectives set out by 
government which include: 

- to promote transparency and fairness 
- to provide a better deal for leaseholders as consumers 
- to simplify enfranchisement legislation 
- to make enfranchisement easier quicker and more cost effective.  

We have responded on the basis of these objectives and have not expressed 
concerns on the possible social-economic impact they may have, except where the 
question raised is directed at the impact of the relevant reform.  The Executive 
Summary below makes reference to them. 

Executive Summary 

10. The Society supports increased transparency and the reduction of high ground 
rents and enfranchisement costs, for example by using a government mandated 
low value ground rent structure or by producing a standard form of material 
information and service charges to be distributed at an early stage in the 
conveyancing process. The Society agrees with the provisional proposal of the 
Law Commission to assimilate the treatment of houses and flats so far as 
possible to be entitled to extensions at a nominal ground rent on payment of a 
premium. 
 

11. The Society, nonetheless, has some reservations and concerns about the impact 
of the provisional proposals in three key areas as put forward by the Law 
Commission: 

 
11.1   The Government policy of reducing the cost to long leaseholders’ acquisition of 

their homes, proposed by the Law Commission to be dealt on a formulaic basis 
which eliminates “marriage value”, may act as a disincentive to investment in the 
residential market sector, and the lowering of reversionary and security value may 
have some detrimental aspects.  For example, it may lead to the widening of loan 
to value margins of mortgage lenders; the introduction of fresh capital into the 
residential market sector may be curtailed and the beneficial activities of “white 
knights” made more difficult. 

 
11.2 Many post-war flats’ developments, that are badly designed, constructed and 

comprised inadequate materials, are in poor condition and are, or will soon be, in 
need of replacement or substantial refurbishment.  The same is true of other aged 
blocks of flats reaching the end of their useful lives.  The heavy increase in home 
ownership now intended will almost certainly be, at best a hindrance, and at worst, 
an obstacle, to replacement or renewal that is, or will soon be, clearly needed.  
The experience of collective enfranchisement under the current regime, where 
there are chronic levels of unpaid service charge and rent recovery, and flat-
owners’ obstructive behaviour to improvements on cost or other personal grounds, 
gives forewarning and a call for further consideration. 
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11.3  While the Society does in principle support the standardisation of procedures 
as provisionally proposed by the Law Commission in the search for reduced costs 
and delays, it fears the extent of the application of prescribed procedures, where 
varying circumstances likely to be encountered cannot be adequately predicted or 
catered for in advance. The provisional proposals may give rise to unwelcome 
restriction on freedom of the parties to find a negotiated, balanced, solution.  
Finding the correct level by prescribed provisions may be too ambitious, but 
balance is needed if unfairness, either to landlords or leaseholders, is to be 
avoided.   

 
12. The Society realises that voluntary lease extensions can give rise to the problems 

which the Law Commission is at pains to prevent. The Society is aware that there 
are circumstances where voluntary lease extensions are helpful; for example, 
they are sometimes carried out where a leaseholder finds that the residue of the 
term of the lease is too short to be marketable but is anxious to negotiate a sale.  
Resort to voluntary lease extensions in those or similar circumstances can be 
beneficial.  Prohibition of voluntary lease extensions might be too severe a 
restraint; restrictions in specific, fundamental, areas of concern might be more 
appropriate. 

 
13. The Society is of the view that, where the landlord retains land over which the 

enfranchisee had rights and obligations of both parties governing the relationship 
between the house and the retained land under his/her lease, those rights and 
obligations in the existing lease should be reflected in the terms which relate to 
the retained land of the landlord rather than other prescribed terms. They should, 
however, be subject to variation where they are, or would in the changing 
circumstances be, demonstrably unfair or unreasonable.  Where they are held to 
be unreasonable, there should be an implied statutory provision that such rights 
as are exercisable, and any such restrictive covenants should be enforceable, 
only to the extent that would be reasonable in the circumstances and only in a 
reasonable manner.  

 
In offering this view, the Society has followed the approach in the s.19, Landlord 
and Tenant Act 1927 in importing reasonable tests in the case of covenants 
against assignments, underlettings and parting with possession, and alterations 
to leasehold premises, requiring consent of the landlord.  Those implications of 
reasonableness, however, give way where covenants against those actions by 
the tenant are prohibited.  It is suggested that a statutory importation of 
reasonableness tests in the context raised by this Question should override the 
effects of additional covenants to the extent that they would operate unfairly or 
unreasonably upon enfranchisees in this connection.  

 
14. The Society agrees that a landlord should be able to recover non-litigation costs 

when a claim is withdrawn or struck out but sees difficulty with the suggestion of 
“a percentage” recovery. The Society also agrees with the provisional proposal of 
the Law Commission that a landlord should have a right to seek security for his or 
her non-litigation costs. It will bring the position in relation to collective 
enfranchisement claims into line with lease extension procedures.  
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15.  The Society is of the opinion the landlord entitlement to terminate the lease for 

redevelopment of the building (if the Law Commission’s suggestion were to be 
adopted) should commence on the date of the expiry under the subsisting lease, 
and then periodically at the expiry of each period of 60 years of the extended 
term. It is submitted that this basis of termination for redevelopment would 
produce less interference with the right of leaseholders to retain value in their 
respective flats without the threat of termination too frequently.    

Consultation questions: 

Q1. We invite the views of consultees as to whether a reformed enfranchisement 
regime should treat particular issues differently in England and in Wales. Consultees 
are welcome to share their views on this point here, or in response to questions 
which we ask later on particular issues.  

Paragraph 3.42  

16. The Wales Act 2017 amended the Government of Wales Act 2006 by providing 
for a new devolution settlement for Wales. The Reserved Powers Model 
established by the 2017 Act allows the Assembly to legislate on matters that are 
not reserved to the UK Parliament.  

 
There are still a number of legal tests that must be passed under the Reserved 
Powers Model, for example, Acts of the Assembly must not relate to any reserved 
matter set out in the new Schedule 7A of the 2006 Act (such as modern slavery, 
electricity, road and rail transport, medicines). Also, Assembly Acts must not 
breach any of the restrictions set out in the new Schedule 7B of the 2006 Act, for 
example - that Assembly Acts must not modify private law (such as contract, tort, 
property) unless it is for a devolved purpose, or modify certain criminal offences 
(such as serious offences against the person and any sexual offences). 
 
The Society knows of no reason why there should be any different treatment of 
particular issues in a reformed enfranchisement regime as between England and 
Wales. 

Q2. We provisionally propose that leaseholders of both houses and flats should be 
entitled, as often as they so wish (and on payment of a premium), to obtain a new, 
extended lease at a nominal ground rent. Do consultees agree?  

We invite the views of consultees as to:  

(1) the appropriate length of such a lease extension; and   

(2) the points at which the landlord should be entitled to terminate the lease (paying 
appropriate compensation to the leaseholder) for the purposes of redevelopment.  

Paragraph 4.40:  

17. The Society agrees with the provisional proposal of the Law Commission to 
assimilate the treatment of houses and flats so far as possible by the entitlement to 
extensions at a nominal ground rent on payment of a premium. 

Paragraph 4.41: 
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18. As to the appropriate length of such a lease. 

(1)  The Society is of the opinion that, of the options suggested, leases of 250 years 
may be more expensive for many flat-dwellers to afford.  The option appears to 
offer little additional benefit to leaseholders, and would be better excluded.   

The length of an extension of 90 years under the present regime has been 
successful in practice but, frequently, a tenant will repeat the extension process 
soon after in order to obtain an even longer term.  Rather than leaseholders of flats 
making repeated enfranchisement claims in order to obtain longer amalgamated 
lease terms, the Society suggests, instead, that there should be claims for a term of 
125 years longer than the unexpired residue of the term of the leaseholders’ 
subsisting long lease.  Suggestions in this context of terms of 999 years in respect 
of flats appear to be excessive. 

(2)  the Society is of the opinion the landlord entitlement to terminate the lease for 
redevelopment of the building (if its suggestion in sub-paragraph (1) above were to 
be adopted) should commence on the date of the expiry under the subsisting lease, 
and then be available periodically at the expiry of each period of 60 years of the 
extended term.  It is submitted that this basis of termination for redevelopment 
would produce less interference with the right of leaseholders to retain value in their 
respective flats without the threat of termination too frequently.    

Q3.  We invite the views of consultees as to whether the right to a lease extension 
should in all cases be a right to an extended term at a nominal ground rent, or 
whether leaseholders should also have the choice:  

(1) only to extend the lease (without changing the ground rent); or   

(2) only to extinguish the ground rent (without extending the lease).  

Paragraph 4.46  

19. The Society agrees with the provisional view of the Law Commission that the 
adoption of these additional choices would complicate matters and runs counter to 
the general aim of keeping these processes as simple as reasonably practicable. 

Q4. We provisionally propose that:  

(1) a leaseholder claiming a lease extension should be entitled to a lease extension of 
the whole of the premises let under his or her existing lease, whether or not the 
entirety of the premises falls within the curtilage of the building;  

(2) landlords should be able to propose that other land be included within a lease 
extension, and that there should be no time limit within which that proposal can be 
made; and  

(3) there should be no power for landlords to argue that parts of the premises let 
under a leaseholder’s existing lease should be excluded from a lease extension.  

Do consultees agree?  

Paragraph 4.52  

20. The Society agrees with the provisional proposals of the Law Commission in 
parts (1) and (3), but sees potential difficulty, however, with proposal (2).  If the 
landlord can require other land to be included with a lease extension, presumably 
the additional parts in question would be identifiable at the time of negotiations and 
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the reservation to require the right should be made.  Additional land carries with it, 
additional expense; the tenant should not unexpectedly have to undertake that 
responsibility without initial understanding of its potential imposition. 

Q5. 17.6 We provisionally propose that a lease extension should automatically:  

(1) be subject to any mortgage that is secured over the existing lease, and  

(2) bind the landlord’s mortgagee.  

Do consultees agree?  

Paragraph 4.54  

21. The Society agrees. 
 

Q6. We provisionally propose that (except in the case of Aggio-style leases and cases 
where the common parts of a building are owned and managed by a third party) the 
terms of a lease extension (other than the length of the term and the ground rent) 
should be identical to the terms of the existing lease, save where either party has 
elected to include terms drawn from a prescribed list of non-contentious 
modernisations. Do consultees agree?  

We invite the views of consultees as to the terms that should be included within such 
a prescribed list.   

Do consultees consider that it would be appropriate to adopt a standard or model 
lease for Aggio-style leases? Alternatively, would it be appropriate to use a standard 
or model lease as a starting point in such cases?   

Paragraph 4.91:  

22. The Society agrees with the provisional proposal of the Law Commission in 
this paragraph.  

 

Paragraph 4.92:  

23. The Society makes the following suggestions:  A landlord covenant of mutual 
enforceability should be included; modern wording/obligations to comply with the 
latest UK Finance Mortgage Lenders Handbook for Conveyancers, and in 
particular the requirements set out in paragraph 5.14 of the Hand Book relating to 
maintenance, repair and insurance.  Landlords may wish to see included any 
increase in the registration fee to register notices of assignment and charge. 

Paragraph 4.93:  

24. Aggio-style leases each present their own individual problems which would 
make it virtually impossible to prescribe terms to cover each of them.  There may be 
too many variables in Aggio situations; the leaseholder might just have two flats in 
the current lease, the whole building or just the residential section of a mixed use 
building; the lease may or may not include common parts that the leaseholder 
controls during the residue of the current lease, but which revert to his landlord after 
the current lease expires.  The difficulty of prescribing a form of lease that is likely to 
be suitable for individual lease extensions in these varying situations is evident. 
Perhaps some parameters would be more practical.  The Society puts forward the 
suggestion that where a leaseholder has more than one flat comprised in the same 
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lease, and the flats are not occupied together as a single dwelling, he/she should 
perhaps not have the right to individual lease extensions; either there should be no 
right to extend (since he/she is likely to be just an investor or management 
company) or he/she should have a right to extend for the whole premises 
comprised in the subsisting lease, as in LTA 1954, s 32(2).  Landlords may wish to 
see an increase in the registration fee. 

 Q7. Do consultees consider that the ability of parties to enter into a lease 
extension outside the 1967 and 1993 Acts creates significant problems in 
practice?   

What steps, if any, do consultees consider could be taken to control or limit the 
use or impact of parties entering into a lease extension outside of a new statutory 
enfranchisement regime?  

Paragraph 4.98:  

25. The Society realises that voluntary lease extensions can give rise to the 
problems which the Law Commission is at pains to prevent.  There are often issues, 
however, where a lease extension of a flat is granted outside the 1993 Act, 
particularly where a superior landlord grants the tenant a reversionary or concurrent 
lease which has the effect of leaving a few days’ gap in the leaseholder’s right to 
possession due to the intermediate landlord holding the few days’ reversion, 
between the term date of the tenant's current lease and the term date of the 
intermediate lease.  This gap is avoided under Schedule 11, para. 10 of the 1993 
Act by the notional surrender and regrant of the intermediate lease. This measure 
should be adopted in these situations where voluntary lease extensions are 
negotiated, but it is often overlooked. 

 
The Society is aware, however, that there are circumstances where voluntary lease 
extensions are helpful; for example, they are sometimes carried out where a 
leaseholder finds that the residue of the term of the lease is too short to be 
marketable, but is anxious to negotiate a sale.  Resort to voluntary lease extensions 
in those or similar circumstances can be beneficial.  Prohibition of voluntary lease 
extensions in any event might be too severe a restraint; restrictions in specific, 
fundamental, areas of concern might be more appropriate. 

 

Paragraph 4.99:  

26. The Law Commission has drawn attention to the imbalance of negotiating 
strengths of landlords in negotiations with tenant for lease extensions. Voluntary 
lease extensions would usually be for a shorter term than the statutory period, and 
also continue to include a ground rent subject to periodic rent reviews increasing 
the rent to be payable.  Some checks on freedom of negotiations in voluntary 
negotiations may need to be considered. 

 
If any restrictions are to be placed on voluntary lease extensions, perhaps these 
should be prescribed with a view to prohibiting or restricting the frequency of 
increases for ground rent and the level to which they can reach, subject to whatever 
new prohibitions are imposed as a result of MHCLG’s October 2018 consultation on 
reducing future ground rents.  Perhaps there should be minimum and maximum 
limits upon ground rent levels.  Nevertheless, it would seem to be impracticable to 
invalidate a voluntary lease that infringed the limits, and other forms of appropriate 
sanction would need to be considered. 
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Paragraph 4.99:  

27. The Law Commission has drawn attention to the imbalance of negotiating 
strengths of landlords in negotiations with tenant for lease extensions. Voluntary 
lease extensions would usually be for a shorter term than the statutory period, and 
also continue to include a ground rent subject to periodic rent reviews increasing 
the rent to be payable.  Some checks on freedom of negotiations in voluntary 
negotiations may need to be considered. 
 
 If any restrictions are to be placed on voluntary lease extensions, perhaps these 
should be prescribed with a view to prohibiting or restricting the frequency of 
increases for ground rent and the level to which they can reach, subject to whatever 
new prohibitions are imposed as a result of MHCLG’s October 2018 consultation on 
reducing future ground rents.  Perhaps there should be minimum and maximum 
limits upon ground rent levels.  Nevertheless, it would seem to be impracticable to 
invalidate a voluntary lease that infringed the limits, and other forms of appropriate 
sanction would need to be considered. 

 

Q8. We invite consultees to tell us about their experiences in practice of the statutory 
provisions under the 1967 and 1993 Acts which enable a landlord and leaseholder, 
with court approval, to enter into a lease extension under which the leaseholder is 
precluded from exercising further enfranchisement rights in the future.  

Do consultees consider that similar provision should be made under any new 
enfranchisement regime?  

Paragraph 4.101:  
28. The practice precluding further lease extensions is very prevalent.  The 
Society considers that this situation is acceptable involving, as it does, court 
approval under the current regime. 

Paragraph 4.102:   

29. The Society considers that the present arrangements should be retained 
under the new regime, but that Court approval requires a substantive review of 
whether the implications of the arrangement are properly understood by 
leaseholders. It should not be tantamount to a mere “rubber stamp” procedure as 
parallel arrangements in relation to renewal of leases of business premises under 
s.38A, Landlord and Tenant Act 1954 has become over time. 

Q9. To what extent would our proposed uniform right to a lease extension at a 
nominal ground rent, for both houses and flats, increase the likelihood of 
leaseholders seeking lease extensions under (future) enfranchisement legislation?  

Paragraph 4.103  

30. The Society is of the view that, depending on the availability of mortgage 
finance, the proposed uniform right to a lease extension at a nominal ground rent 
would lead to an increase of the likelihood of tenants seeking lease extensions 
under future enfranchisement legislation.  While it is too soon to predict the attitude 
of mortgage lenders, there are some early signs of diffidence on their part, and their 
preference is likely to be for freehold acquisition. 
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Q10. We welcome evidence as to whether, and if so, how, an increase in the length of 
a statutory lease extension would affect:  

(1) the leasehold market; and  

(2) the mortgageability of leases.  

Paragraph 4.104  

31. As stated, much depends on the availability of mortgage finance.  Early signs 
show that lenders are making a distinction between leasehold flats and leasehold 
houses. 

 
The Society has received comments from practitioners that a minority of lenders 
seek to profit from leaseholders by charging more than a nominal fee to agree to 
“allow” leaseholders to extend their lease and sometimes insist upon a fresh 
valuation of their security when it is self-evident that lease extensions will always 
improve the value/marketability of the flat.   These practices could be countered by 
providing that lenders’ consent would not be required to a voluntary extension of the 
mortgaged lease where the lender is given notice of the transaction. 
 

Q11. We have asked whether leaseholders should have the option of:  

(1) extending their leases without changing the ground rent; or  

(2) extinguishing their ground rent without extending the term of the lease.  

We welcome evidence as to the likely uptake of these options by leaseholders.  

Paragraph 4.105  

32. While in principle, a leaseholder’s right (1) to extending his/her lease without 
changing the ground rent; or (2) extinguishing the ground rent without extending the 
term of the lease, might be regarded as attractive additional options to what would 
otherwise be on offer by way of enfranchisement, the general view of practitioners in 
this field is that, in practice, it would make the process too complex 

Paragraph 4.106 

33. The Society tends to agree with the Law Commission that restriction on 
parties’ ability to introduce new terms to those in a prescribed list would potentially 
have the effects referred to in this question.  The Society has some concern, 
however, that the lack of flexibility may have some negative market result.  For 
example, will a landlord be entitled to change the method of collection if the service 
charge from “arrears recovery” to “advance collection” to secure funds for 
necessary expenditure?  There is evidence that where recovery is in arrears, that 
creates practical difficulties for the landlord to ensure that the service charge 
account is properly funded to allow for works to be carried out.  If a standard form of 
lease were available which, in comparison, revealed “defective” or unfair provisions 
in the existing lease, could there not be some procedure to replace those terms 
consistently with the appropriate provisions in a standard form, perhaps with the 
approval of the Tribunal? 

Q12. To what extent does the current ability of parties negotiating a lease extension to 
include such terms as they may agree in the lease extension:  

(1) increase the duration and cost of the enfranchisement process;  
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(2) increase the potential for disputes; and  

(3) lead to the imposition of onerous or undesirable terms upon leaseholders under 
the lease extension, resulting in additional future costs to leaseholders?  

To what extent would restricting parties’ ability to introduce new terms into a lease 
extension to terms which are drawn from a prescribed list:  

(1) reduce the time and cost involved in acquiring a lease extension;  

(2) reduce the potential for disputes; and  

(3) reduce future costs to leaseholders arising from the terms of the lease extension?  

Would this reform lead to a higher proportion of leaseholders seeking to exercise 
their right to a lease extension?  

Paragraph 4.106 (1):  

34. As the Consultation Paper itself reports of the evidence it has obtained on 
these issues, negotiations on terms of lease extensions are often protracted and 
result in heavier costs being incurred; the potential for disputes is increased and the 
imbalance of negotiating strengths of landlords over leaseholders is often 
encountered.  In cases of immediate agreement, there may be evidence of the 
effect of imbalance of negotiating strengths. 

 

Paragraph 4.107: 

35.  The Society tends to agree with the Law Commission that restriction on 
parties’ ability to introduce new terms to those in a prescribed list would potentially 
have the effects referred to in this question.  The Society has some concern, 
however, that the lack of flexibility may have some negative market result.  For 
example, will a landlord be entitled to change the method of collection of service 
charge from “arrears recovery” to “advance collection” to secure funds for 
necessary expenditure?  There is evidence that where recovery is in arrears, that 
creates practical difficulties for the landlord to ensure that the service charge 
account is properly funded to allow for works to be carried out.  If a standard form of 
lease were available which, in comparison, revealed “defective” or unfair provisions 
in the existing lease, could there not be some procedure to replace those terms 
consistently with the appropriate provisions in a standard form, perhaps with the 
approval of the Tribunal? 

 

Paragraph 4(108):   

36. The restriction, on additions to prescribed clauses only, has the benefit of 
certainty; so, there would be at least potential to encourage otherwise diffident 
leaseholders to exercise their rights to a lease extension.  The absence of some 
mechanism to prevent perpetuation of unfair or defective provisions might lead 
leaseholders to decline to enfranchise.  For example, the Society suggests that 
provisions should be made to invalidate forfeiture on grounds of insolvency in 
leases that are extended.  In circumstances such as these, the burden of proof 
should be on the respondent to the claim to show why the changes should not be 
made.  

Q13. We provisionally propose that, where an individual freehold acquisition claim is 
made:  
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(1) the leaseholder should be entitled to a transfer of:  

(a) the whole of the building in which his or her residential unit is situated, even if 
parts of that building are not included within his or her existing lease; and   

(b) the whole of his or her premises let under the existing lease, whether or not the 
entirety of those premises falls within the curtilage of the building; and  

(2) there should be no statutory deadline or time limit for landlords to propose that 
other land originally let to the leaseholder, but now assigned to another, should also 
be included in the transfer, or that parts of the premises that are above or below other 
premises in which he has an interest should be excluded from the transfer.  

Do consultees agree?  

 

Paragraph 5.30.1: 

37. The Society agrees with the provisional proposal of the Law Commission that the 
leaseholder should be entitled to a transfer of (a) the whole of the building in 
which his/her residential unit is situated, even if parts of that building are not 
included within his/her existing lease; and (b) the whole of his or her premises let 
under the existing lease whether or not the entirety of those premises falls within 
the curtilage of the building.   
 
It is observed, however, that in paragraph 5.25 of the Consultation Paper, from 
which this proposal emanates, it is suggested that the leaseholder should be able 
to acquire the leases of parts of the house that are not included in his/her lease.  
That proposition appears to require qualification so as not to be understood to 
allow one leaseholder compulsorily to acquire another’s lease of parts capable of 
occupation, which surely could not have been intended.  

Paragraph 5.30.2:   

38. The Society has distinct concern as to the proposal in paragraph 5.30(2).  It is 
understandable that the landlord should not be compelled to accept responsibility 
for part of the premises that were originally let to the leaseholder, which has then 
been assigned, once the lease of the assigned part terminates and it is not 
convenient for the landlord to re-let it as being part of a leasehold parcel where the 
remainder has been enfranchised. The concern of the Society rests on the proposal 
that there should be no statutory deadline or time limit for the landlord to offload the 
remainder of the parcel upon the enfranchised leaseholder; if that position were to 
have been reserved by the landlord originally, it might have been an influencing 
factor in the decision of the leaseholder to enfranchise. The Society suggests that 
the leaseholder’s claim notice should make clear that the claim does not include 
some of the premises let by the current lease, but the landlord should not have the 
right to require that the leaseholder take a lease back of the relevant part of the 
premises at a later time unless it has reserved that position at the time when the 
leaseholder would otherwise intend to embark on enfranchisement. 

 

Q14. We provisionally propose that, where an individual freehold acquisition claim is 
made:  

(1) any mortgage secured against the freehold title should automatically be 
discharged upon execution of the transfer; but  
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(2) the leaseholder should be under a duty to pay:  

(a) the whole of the price; or  

(b) (if less) the sum outstanding under the mortgage;  

to the mortgagee or, alternatively, into court; and  

(3) any sums due from the leaseholder to the landlord should be reduced by any sums 
paid under (2) above.  

Do consultees agree?  

We also provisionally propose that where an individual freehold acquisition claim is 
made – save in the case of estate rentcharges imposed to secure positive covenants – 
a landlord should be under a duty to use his or her best endeavours to redeem any 
rentcharge.   

Do consultees agree?  

 Paragraph 5.34:   

39. The Society agrees with the provisional proposal of the Law Commission in 
this paragraph, but with an element of misgiving.  The proposal accepts the position 
as it has operated under the 1967 Act.  It may be that the premium payable will be 
at least as much as would be required to discharge the landlord’s mortgage on the 
freehold, but the prescriptive nature of the methods of valuation and calculation of 
the premium put forward in the Consultation Paper could lead to more cases of the 
premium leaving an element of unsecured debt due to the mortgagee.  Under the 
1967 Act, the premium would more closely reflect the market value of the reversion 
so that the mortgage debt would be likely to be more securely covered. 

 
The attention of the Society has been drawn, however, to the practical difficulty of 
how a leaseholder would be able to obtain the relevant account number for the 
landlord in order to pay over monies to the lender?  Data Protection legislation 
prohibits the lender from giving out details of the relevant mortgage account number 
to the leaseholder.   

 
 
 

Paragraph 5.35:  
 

40. The Society does not agree with the provisional proposal of the Law 
Commission in this paragraph (the exception of estate rentcharges to secure 
positive covenants is agreed, although it is hoped that positive covenants touching 
and concerning freehold land will become enforceable under the reforms put 
forward in Law Com.no. 327).  The valuation of the reversion under the proposed 
legislation will be less than applies under the 1967 Act.  The leaseholder should, in 
the opinion of the Society, take the land as it is encumbered by rentcharges as a 
matter of title.  It is submitted that the landlord should be under no greater obligation 
than to cooperate with a leaseholder who wishes to redeem a subsisting rentcharge 

 
Q15. We invite the views of consultees as to whether a leaseholder making an individual 

freehold acquisition claim should acquire the freehold subject to the rights and 
obligations on which the freehold is currently held, or on terms reflecting the rights 
and obligations contained in the existing lease.  
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We provisionally propose that, on an individual freehold acquisition claim, additional 
terms may only be added to the transfer where the leaseholder elects to include a 
term drawn from a prescribed list of terms.  

Do consultees agree?  

We invite the views of consultees as to the types of additional terms that should be 
included within such a prescribed list.  

Paragraph 5.48:  

41. The Society is of the opinion that the leaseholder should acquire the freehold 
subject to the obligations and encumbrances on which the freehold title is currently 
held that would not be discharged on completion of a conventional sale and 
purchase; the freeholders should not otherwise have residual title obligations. 

 
Paragraph 5.49:  
 

42. The Society agrees, on balance, with the proposal in this paragraph as being 
consistent with the aims of the Consultation Paper to restrict changes to a 
prescribed list.  While in most instances, the proposal would be unlikely to cause 
difficulty, the Society has concerns over situations where “circumstances make 
cases”.  In the view of the Society, there should be some right to make changes in 
appropriate circumstances with the approval of the Tribunal.  Inability to do so could 
work unfairly upon the landlord. 

 
For example, some such an issue arose in Aldwych Club v Copthall, (1962) 185 EG 
219, on the terms to be included in the renewal of a lease of business premises 
under the Landlord and Tenant Act 1954.  In that case, the court held it to be unfair 
to allow the tenant on a business lease renewal to take on narrow use restrictions at 
his own choice in order to reduce the rent.  If it were considered fair in 
circumstances merely to defer the payment of the extra value until such time as the 
leaseholder or buyer decided to operate a wider use, it would be appropriate to 
ensure that the new covenants should remain enforceable by the covenantee (as 
proposed in parallel circumstances in question 17 below).  The Society suggests the 
Tribunal should have discretionary powers to make nuanced determinations in such 
instances. 
 

Paragraph 5.50:  
 

46. The Society has canvassed opinions among practitioners as to what types of 
additional terms that should be included within such a prescribed list.  As indicated 
in the replies to the questions in paragraphs 5.48 and 5.49, there are many 
situations in which additional covenants and restrictions would be needed to offer 
protection to the landlord, the leaseholder or third parties, as the case might be, and 
a prescribed list could only be expected to include conventional terms.  Attempts to 
prescribe terms for more remote situations would, according to the views expressed 
to the Society, amount to guesswork.  To assist the parties, conventional terms 
could be given as useful precedents in applicable circumstances.  The Society is of 
the opinion that the additional terms can only be settled by agreement between the 
parties and their respective advisers; where dispute or difference cannot be 
resolved in that way, the Tribunal should have the powers to determine the relevant 
issues.  It is acknowledged that this would involve time, expense and delay, but a 
prescribed list does not appear to have the flexibility that is likely to provide a 



15 
 

universal standard offering; there is no confidence that it could be expected to do 
so. 

Q16. We invite the views of consultees as to whether, where a leaseholder’s existing 
lease contains rights and obligations in respect of land that is to be retained by the 
landlord, the leaseholder should (where there is no current estate management 
scheme in place) acquire the freehold subject to terms in respect of the retained land 
that:  

(1) reflect the rights and obligations set out in the leaseholder’s existing lease; or  

(2) appear within a prescribed list of appropriate covenants.  

We invite the view of consultees as to the types of terms that should be included 
within such a prescribed list.  

Paragraph 5.56  

47. The Society is of the view that, where the landlord retains land over which the 
enfranchisee had rights and obligations of both parties governing the relationship 
between the house and the retained land under his/her lease, those rights and 
obligations in the existing lease should be reflected in the terms which relate to the 
retained land of the landlord rather than other prescribed terms.  They should, 
however, be subject to variation where they are, or would in the changing 
circumstances be, demonstrably unfair or unreasonable.  To avoid either party 
exercising its rights or enforcing its covenants capriciously, there might be an 
overriding implied statutory provision that such rights as are exercisable, and any 
such covenants should be enforceable, only to the extent that would be reasonable 
in the circumstances and only in a reasonable manner.   
 
In offering this view, the Society has followed the approach in the s.19, Landlord 
and Tenant Act 1927 in importing reasonable tests in the case of covenants against 
assignments, underlettings and parting with possession, and alterations to 
leasehold premises, requiring consent of the landlord.  Those implications of 
reasonableness, however, give way where prohibitions against those actions by the 
tenant are expressed or implied.  It is suggested therefore that a statutory 
importation of reasonableness tests in the context raised by this Question should 
override the effects of such prohibitions to the extent that they could operate unfairly 
or unreasonably upon enfranchisees. 

Q17. We provisionally propose that any obligation owed to a landlord of an estate by a 
leaseholder who has acquired the freehold of their premises should be enforceable 
whether the landlord has retained land that benefits from that obligation.   

Do consultees agree?  

We invite the views of consultees as to whether unpaid sums due from a leaseholder 
who has acquired the freehold of their premises to a landlord of an estate should be 
capable of being charged against the freehold and enforced by the landlord as if he or 
she were a mortgagee of the property.  

Paragraph 5.62:  

48. The Society agrees with the provisional proposal of the Law Commission in 
this paragraph. 

Paragraph 5.63:  
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49. The Society shares the view of the Law Commission.  Unpaid debts to the 
landlord of an estate should be capable of being charged against the freehold and 
enforceable by the landlord as if he/she were a mortgagee of the property, but there 
is some concern that the powers of sale or appointing a receiver could operate too 
harshly in the case of small sums.  However, these rights are imposed under the 
regime in, Leasehold Reform and Urban Development Act 1993, s.69(3).  They 
should perhaps be mitigated; the Society suggests that they might be exercisable 
subject to a qualifying threshold of unpaid debt, or that any power of sale should 
require a court order (as in the case of equitable charges). 

. 

Q18. We provisionally propose that where a leaseholder’s existing lease does not 
contain rights and obligations in respect of land that is to be retained by the landlord, 
the leaseholder should (where there is no current estate management scheme in 
place) acquire the freehold subject to terms in respect of the retained land that appear 
within a prescribed list of appropriate covenants.  

Do consultees agree?  

We invite the views of consultees as to the types of terms that should be included 
within any prescribed list.  

Paragraph 5.66:  
50. The Society agrees with the provisional proposals of the Law Commission as 
keeping negotiations to a minimum. 

Paragraph 5.67:  

51. The Society suggests that the prescribed list of covenants should follow the 
relevant provisions of Leasehold Reform and Urban Development Act 1993, 
s.69(3). 

Q19. Do consultees believe that the ability of parties to enter a transfer of the freehold 
of a house outside the 1967 Act creates significant problems in practice?   

What steps, if any, do consultees believe could be taken to control or limit the use or 
impact of parties entering a freehold transfer to an individual leaseholder outside of a 
new statutory enfranchisement regime?  

Paragraphs 5.70 and 5.71:   
52. So far as the Society has been able to ascertain, the majority of voluntary 
transfers proceed without major problems arising, particularly where leaseholders 
are represented in negotiations.  Where leaseholders are not legally represented, 
legal traps may be overlooked, such as the insertion verbatim into the freehold 
transfer of a covenant from the lease requiring consent for alterations; it may not be 
appreciated then that the reasonableness test imposed by the Landlord and Tenant 
Act 1927, s.19(2) does not apply to freehold transfers but only to leases.  This and 
other situations can allow the imbalance of negotiating strengths of landlords and 
leaseholders to give rise to unfairly weighted terms.  Nevertheless, it is observed 
that market conditions can have an influence; in strong property market conditions, 
leaseholders have in many cases been satisfied with their acquisition on the basis 
that it would be gaining in value.  That would not necessarily be the case in a falling 
market. 

Q20. To what extent does the current ability of parties negotiating the terms of a claim 
to acquire the freehold of a house to agree the terms of the freehold transfer without 
restriction:  
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(1) increase the duration and cost of the enfranchisement process;  

(2) increase the potential for disputes; and  

(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in 
additional future costs to former leaseholders?  

To what extent would limitations on the ability of parties to include new rights and 
obligations in a freehold transfer to an individual leaseholder:  

(1) reduce the time and cost involved in acquiring the freehold individually;  

(2) reduce the potential for disputes; and  

(3) reduce future costs to former leaseholders arising from the terms of the freehold 
transfer?  

Would this reform result in a higher proportion of leaseholders seeking to exercise 
their right of individual freehold acquisition?  

Paragraph 5.72:   

53. The Society believes that probably: 
 

(1) the duration and cost of the enfranchisement process would be increased; 
(2) the potential for disputes would be increased; and  
(3) the inclusion of unusual terms within the freehold transfer, resulting in  
(4) additional future costs to former leaseholders. 

The nature of the property, a stand-alone or, say a semi-detached house on an 
estate with estate charge provisions, would require carefully worded provisions to 
allow the estate landlord to recover the relevant service charges.  Settling those 
provisions usually involves a higher cost to initial enfranchisee; subsequent 
enfranchisees normally utilise the format agreed in the original transfer. 

 
Paragraph 5.73:   
 

54. The Society believes that the limitations suggested in this paragraph would be 
likely to achieve the reductions intended to be sought. 
 

Paragraph 5.74:   
55. The Society believes that the suggested reforms might well result in a higher 
proportion of leaseholders seeking to exercise their right of individual freehold 
acquisition. 

Q21. We provisionally propose:  

(1) a general requirement that a collective freehold acquisition claim must be carried 
out by a nominee purchaser which is a company; and  

(2) an exception to the above requirement where:  

(a) the premises to be acquired contain four residential units or fewer;  

(b) all residential units are held on long leases;  

(c) the leaseholders of all residential units are participating in the claim; and  

(d) all those leaseholders agree.  
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Do consultees agree?  

Do consultees consider that some of the requirements of company law are 
inappropriate or onerous for a nominee purchaser company and should be relaxed? If 
so, please tell us which.  

Paragraph 6.67:  
 

56. The Society agrees with the provisional proposals of the Law Commission that, in 
general, a collective freehold acquisition claim should be carried out by a nominee 
purchaser company.  The Society has been informed that the mandatory use of a 
company for four or fewer leaseholders would be likely to discourage them from 
enfranchising; the Society considers that they should have the right to choose 
whether or not to do so.  

 
Paragraph 6.68:  

57. The Society considers it prudent to relax some requirements of company law 
in relation to nominee companies.  They would probably be unduly onerous and be 
more likely to be overlooked.  In particular, a nominee company should not be 
struck off the register for failure to file returns with the Registrar of Companies, and 
the Registrar should be requested to produce practice guides specifically directed to 
members of enfranchisement companies. 
   
It is more important that service charge accounts are produced in accordance with 
the RICS Service Charge Residential Management Code, and perhaps that the 
Company law provisions for resolving deadlock between members might be 
retained. 

Q22. We provisionally propose that the nominee purchaser company used for a 
collective freehold acquisition claim must be a company limited by guarantee.   

Do consultees agree? 

Paragraph 6.79  

58. The Society considers it prudent to relax some requirements of company law 
in relation to nominee companies.  They would probably be unduly onerous and be 
more likely to be overlooked.  In particular, a nominee company should not be 
struck off the register for failure to file returns with the Registrar of Companies, and 
the Registrar should be requested to produce practice guides specifically directed to 
members of enfranchisement companies.   

It is more important that service charge accounts are produced in accordance with 
the RICS Service Charge Residential Management Code, and perhaps that the 
Company law provisions for resolving deadlock between members might be 
retained. 

Q23. We provisionally propose that the articles of association of any nominee 
purchaser company exercising the right of collective freehold acquisition must 
contain certain prescribed articles. We also propose that those prescribed articles 
may only be departed from where:  

(1) all the residential units within the premises are held on long leases; and   

(2) the leaseholders of all residential units are members of the nominee purchaser 
company.  

Do consultees agree?  
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We invite the views of consultees as to:  

(1) the matters in respect of which it would be desirable for articles to be prescribed; 
and  

(2) any matters in respect of which it would be desirable to require provision in the 
articles of association, albeit with some freedom as to that provision.  

Paragraph 6.86:  
 

59. The Society agrees with the approach of the provisional proposals of the Law 
Commission for prescribed articles of association but considers that unanimity is not 
necessary, and a 75% majority would suffice.   

 
Paragraph 6.87:  
 

60. The provisions of Schedule 3, Commonhold and Leasehold Reform Act 2002 
and in Schedule 2, Commonhold Regulations 2004 (SI 2400/1829) provide a good 
basic framework   
 
As the articles of association  of a company, whether limited by shares or by 
guarantee, would establish a contractual framework between members and the 
company, the articles should require the company to provide services to common 
parts and the structure and exterior the property (or to appoint a managing agent to 
do so) and set the rights and obligations of each long leaseholder with respect to 
those services, resembling those matters as were contained in the enfranchised 
long leases; as each new long leasehold becomes a member, he/she would 
become entitled to, and bound by, those rights and duties in the articles. The 
method of apportionment to each unit should be specified; liability between 
members would be apportioned by an appropriate formula.  In addition, there 
should be obligations of members as to neighbourly behaviour in the use and 
occupation of their units.  

 Q24. We provisionally propose that a nominee purchaser company, having carried 
out a collective freehold acquisition, be restricted from disposing of the premises 
acquired, save where:  

(1) all the residential units within the premises are held on long leases;  

(2) the leaseholders of all residential units are members of the nominee purchaser 
company; and  

(3) all members of the company agree with the proposed disposition;  

OR  

(4) the Tribunal makes an order permitting the proposed disposition.   

Do consultees agree?  

We invite the views of consultees as to the grounds on which the Tribunal should be 
empowered to permit a disposition of the premises acquired collectively by a nominee 
purchaser company.  
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Paragraph 6.91:  
 

61. The Society agrees with the approach to the provisional proposals of the Law 
Commission. but considers that unanimity is inflexible.  A 75% majority is 
considered sufficient. 

 
Paragraph 6.92: 
 

62. The Society considers that, where there are strong grounds in the interest 
generally of members but unanimous agreement cannot be obtained, the Tribunal 
should have discretion to order the disposition to be made, subject to a high 
majority of members (say, 75%) being in favour and failure to proceed would be 
detrimental to the overall interests of members.  It would be a necessary curb on 
obstructive and difficult behaviour which is prevalent in these situations.  The 
Society is aware that the Tribunal should not have a role beyond determining 
whether the disposition would be in the general interests of the members according 
to the evidence. 
 
The Society suggests that a Tribunal should be empowered to permit the proposed 
disposition of premises acquired collectively by the purchaser company where a 
substantial majority {say, 75%} of the members of the company agree that the 
disposition should be made.  If after hearing the arguments and evidence, the 
Tribunal considered that it would clearly be in the interests of the members, it 
should then make an order for the disposition to proceed. 

Q25. We provisionally propose that the right of collective freehold acquisition should 
extend to the acquisition of the freehold of an entire estate consisting of multiple 
buildings.   

Do consultees agree?  

We invite the views of consultees as to how such a right might operate. Do consultees 
consider that there are any problems with the approach we have suggested at 
paragraph 6.95, or any other issues for which we would need to provide?  

Paragraph 6.96:  

63. The Society considers that the Law Commission has approached the 
question of the right of collective freehold acquisition in accordance with sound 
principle.  As such, it should be supported.  The problems, however, associated 
with estate ownership that is now under the control of private owners, are manifold, 
particularly where the estate in question is extensive.  Disagreements and disputes 
between the occupiers are commonplace, particularly where they involve significant 
expenditure.  There needs to be some overarching method of resolving these 
difficulties, particularly where the estate would deteriorate if no improvements or 
changes could be made because of unduly obstructive opposition. 
 

Paragraph 6.97:  
 

64. The Society has reservations about this provisional proposal of the Law 
Commission.  In practice, very difficult problems arise, particularly where the estate 
buildings are not exclusively in residential use or nearly so.  The apportionment of 
estate management charges is a major issue, particularly when other uses involve 
heavier traffic usage of roads and service facilities.  Also, the scale of the estate is 
an important factor; the more widespread, the more the problems of getting 
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agreement and of dealing with grievances between neighbouring block owners.  
The Society is not persuaded that multiple mixed-use estates are suitable 
candidates for collective enfranchisement; large residential estates produce 
intractable problems as to differentiation of estate common parts use and allocation 
of estate service charges.  The proposals appear to be over-ambitious.  They would 
have a better outlook on a limited scale 

Q26. We provisionally propose that a nominee purchaser carrying out a collective 
freehold acquisition should acquire:  

(1) the freehold to the building or buildings in which the flats are situated, including 
any common parts; and  

(2) any other land let with the flats within the building.  

Do consultees agree?  

We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should be entitled to acquire the freehold of other land over which the 
leaseholders exercise rights in common, provided that the right is shared only with 
other occupiers within the building(s) being acquired.   

Do consultees agree?  

65. The Society agrees with the provisional proposals of the Law Commission in 
each of paragraphs 6.103 and 6.104. 

Q27. We provisionally propose that, on a collective freehold acquisition:  

(1) any mortgage secured against the freehold title should automatically be 
discharged upon execution of the transfer; but   

(2) the nominee purchaser should be under a duty to pay:  

(a) the whole of the price, or  

(b) (if less) the sum outstanding under the mortgage,   

to the mortgagee or, alternatively, into court; and  

(3) any sums due from the nominee purchaser to the landlord should be reduced by 
any sums paid under (2) above.  

Do consultees agree?  

We also provisionally propose that on a collective freehold acquisition – save in the 
case of estate rentcharges imposed to secure positive covenants – a landlord should 
be under a duty to use his or her best endeavours to redeem any rentcharge.   

Do consultees agree?  

Paragraph 6.107  

66. The Society reiterates its answers to the questions in both paragraphs raised 
in Question 14 above. The issues raised there are parallel with those to which this 
Question refers. 

Q28. We provisionally propose that, where a nominee purchaser making a collective 
freehold acquisition claim is to acquire the whole of the landlord’s freehold interest, 
any rights and obligations that are not ordinarily discharged upon payment of the 
purchase price should be continued automatically.   
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Do consultees agree? What do consultees consider would be the best statutory 
means by which this could be achieved?  

We provisionally propose that, where a nominee purchaser making a collective 
freehold acquisition claim is to acquire the whole of the landlord’s freehold interest, 
the parties should only be able to adopt additional covenants if those covenants are 
drawn from a list of prescribed covenants.   

Do consultees agree? Which covenants do consultees consider should be included 
within such a prescribed list?  

Paragraph 6.117:  
67. The Society agrees with the provisional proposal of the Law Commission in this 

paragraph.  The landlord should not be left with a fragmented land holding.  The 
proposed result could be achieved quite simply by provision in the enabling statute 
or by subordinate legislation under it.   

Paragraph 6.118:   

68. The Society agrees in principle with the provisional proposal of the Law 
Commission.  The process should be kept as simple as possible, particularly where 
numerous parties are involved.  The Society understands that negotiations with 
estate owners of large landed estates are often protracted and costly. 
 
Again, the Society considers that attempts to limit covenants to those in a prescribed list do 
not meet the requirements of the varying circumstances encountered, and are too 
limited.  Practitioners report that standardisation is impractical, particularly when 
there are in some instances so many different estate facilities.  The need for 
reserve funds and the volume of unpaid contributions exacerbate the problems. 

Q29. We invite the views of consultees as to whether, on a collective freehold 
acquisition claim where the leaseholders’ existing leases contain rights and 
obligations in respect of land that is to be retained by the landlord, the nominee 
purchaser should (where there is no current estate management scheme in place) 
acquire the freehold subject to terms in respect of the retained land that:  

(1) reflect the rights and obligations set out in the leaseholders’ existing leases; or  

(2) appear within a prescribed list of appropriate covenants.  

We invite the views of consultees as to the types of term that should be included 
within such a prescribed list.  

Paragraph 6.124:  
 

69. The Society favours a prescribed pro forma estate management scheme. 
 
 

Paragraph 6.125:  
 

70. The Society offers no additional view on this question. 

Q30. We provisionally propose that, on a collective freehold acquisition claim where 
the leaseholders’ existing leases do not contain rights and obligations in respect of 
land that is to be retained by the landlord, the nominee purchaser should (where there 
is no current estate management scheme in place) acquire the freehold subject to 
terms in respect of the retained land that appear within a prescribed list of appropriate 
covenants.   
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Do consultees agree?  

We invite the views of consultees as to the types of terms that should be included 
within such a prescribed list.  

Paragraph 6.127   

71. See answers to question 29. 

Q31. We provisionally propose to introduce a new power for leaseholders exercising 
the right of collective freehold acquisition to insist, if they so choose, that the 
freeholder take a leaseback or leasebacks of all parts of the premises (other than 
common parts) which are not let to participating leaseholders.   

Do consultees agree?  

Paragraph 6.132  

72. The Society notes the provisional proposals of the Law Commission and the 
arguments supporting them.  It is probably true that the right of leaseholders to 
require the freeholder to take a leaseback of all parts of the premises (other than 
common parts) which are not let to participating leaseholders is unlikely to cause 
significant disadvantage to the freeholder for the reasons given in paragraph 6.131.  
Even so, the Society is concerned that that may not universally be so.  Should not 
the freeholder be allowed by appropriate exemption to decline where it can 
demonstrate clear disadvantage in the relevant prevailing circumstances by being 
compelled to do so?  

Concern has been expressed to the Society as to what the terms of the lease-back 
and what areas would be subject to such a claim when comparison is made with the 
current provisions for mandatory and optional lease-backs. 

In a mixed use building, there may be flats, shops or offices let to occupational 
tenants.  In such cases, requiring the flat-owners to acquire the freehold with the 
benefit of these might often mean that they would have to pay an unaffordable 
price, much higher than the price for just the reversion of the qualifying 
leaseholders’ flats.   It is suggested that the fair approach, with a view to reducing 
the freehold price, is to allow leaseholders to require these units to be leased back 
to the landlord, subject to the qualification set out below. 

Since a leasehold investment may be less attractive in the market than a freehold, 
the calculation of the price of the freehold payable to the landlord should take into 
account by way of compensation to the landlord an additional amount equal to any 
difference in value of (1) the leased back units of part of the landlord's freehold and 
(2) the value of those units as if they were to be held on 999 year leases at 
peppercorn rents. 

Q32. We provisionally propose that, where premises have been the subject of a 
collective freehold acquisition claim, the leaseholders in those premises should be 
prohibited from making a further collective freehold acquisition claim in respect of the 
same premises for a set period.   

Do consultees agree?  

We provisionally propose that five years would be an appropriate duration for such a 
prohibition.   

Do consultees agree?  

Paragraph 6.138  



24 
 

73. The Society agrees with the provisional proposals of the Law Commission in 
both paragraphs 6.138 and 139.  The period of five years suggested would seem 
sufficient to protect the freeholder from too frequent claims.  

Q33. Do consultees believe that the ability of parties to enter into a transfer of the 
freehold of a block of flats outside the 1993 Act creates significant problems in 
practice?   

What steps, if any, do consultees believe could be taken to control or limit the use or 
impact of parties entering into a freehold transfer to a group of leaseholders outside 
of a new statutory enfranchisement regime?  

Paragraph 6.141:  

74. The Society believes that the majority of voluntary transfers proceed without 
major problems arising, particularly where leaseholders are represented in 
negotiations.  Nevertheless, these are situations where imbalance of negotiating 
strengths of landlords and leaseholders can give rise to unfairly weighted 
transaction.   

 
Paragraph 6.142:  
 

75. The Society does believe that the ability to enter into a transfer of the freehold 
of a block of flats opens up the possibility that the imbalance of negotiating skills of 
leaseholders in arrangements outside the 1993 Act could lead to significant 
problems in practice. While limits on that liability are prescriptive, the Society takes 
the view, on balance, that it would be preferable to keep changes within a 
prescribed list of allowable additional provisions, but contrary views have been 
expressed to it.  It would be inappropriate, however, to invalidate a transfer made in 
breach of any prescribed restrictions; there should be other forms of milder 
sanction. 

Q34. We provisionally propose a new right to participate: the right for leaseholders 
who did not participate in a prior collective freehold acquisition claim, or who did not 
qualify for the right at the time of the prior claim, subsequently to purchase a share of 
the freehold interest held by those who did participate.   

Do consultees agree?  

Do consultees consider that the right to participate should be available only in 
respect of collective freehold acquisition claims completed in the future, or also in 
respect of collective enfranchisement claims that completed before commencement 
of the new regime?  

We have identified at paragraph 6.156 a number of issues which will need to be 
addressed in order for the right to participate to operate successfully. We invite 
consultees to share with us their views on how these issues might be resolved, and to 
tell us of any further difficulties they foresee with the operation of the proposed right.  

Paragraph 6.157:  
 

76. The Society does believe that the ability to enter into a transfer of the freehold 
of a block of flats opens up the possibility that the imbalance of negotiating skills of 
leaseholders in arrangements outside the 1993 Act could lead to significant 
problems in practice. While limits on that liability are prescriptive, the Society takes 
the view, on balance, that it would be preferable to keep changes within a 
prescribed list of allowable additional provisions, but contrary views have been 
expressed to it.  It would be inappropriate, however, to invalidate a transfer made in 
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breach of any prescribed restrictions; there should be other forms of milder 
sanction. 

 
Paragraph 6.158:  
 

77. The Society considers that the right to participate should be available only in respect 
of collective freehold acquisition claims completed in the future. 
 

Paragraph 6.159:  
 

78. If this right is introduced, the Society thinks it would be difficult to create an 
incentive scheme that does not prejudice the leaseholders who originally 
participated in the claim.  In particular, if there is a considerable period between the 
original claim and when new leaseholders ask to participate, how will this be 
valued?  Should the original participants be rewarded for their efforts in having 
established the scheme?  If original participants have sold their flats in the 
meantime; would the new participants be required to pay their compensation direct 
to the original participant or to the current owner of the relevant original participant’s 
flat who might then receive a windfall?  What difficulty would there be in tracing the 
original participants if they have moved?   Would capital gains tax liability be 
incurred in all these arrangements?  Answers to these questions are hard to find. 

 

Q35. We welcome evidence as to the costs and benefits of requiring leaseholders 
pursuing a collective freehold acquisition claim to:  

(1) use a company limited by guarantee as the nominee purchaser;   

(2) comply with the applicable rules of company law; and  

(3) use a set of partly-prescribed articles of association for the company limited by 
guarantee.  

Paragraph 6.160  

79. Please refer to the answers given to Question 22.  There appear to be few 
difficulties drafting prescribed articles of association.  Concern has been expressed 
any exclusion of certain aspects of company law – for example, a director’s 
fiduciary duty 

Q36. To what extent does the current ability of parties negotiating the terms of a 
collective enfranchisement to agree the terms of the freehold transfer without 
restriction:  

(1) increase the duration and cost of the enfranchisement process;  

(2) increase the potential for disputes; and  

(3) lead to future difficulties (financial or otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer?  

To what extent would limitations on the ability of parties to include new rights and 
obligations in a freehold transfer to a nominee purchaser:  

(1) reduce the time and cost involved in acquiring the freehold collectively;  

(2) reduce the potential for disputes; and  

(3) reduce future difficulties (financial or otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer?  
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Would this reform result in a higher proportion of leaseholders seeking to exercise 
the right of collective freehold acquisition?  

Paragraph 6.161: 
 

80.  The Society considers that the freedom to negotiate terms could lead to the 
consequences that the Law Commission mentions.  The Society is aware of the 
prevalence of disputes, particularly over the attempted imposition of restrictive 
covenants, or the retention of existing restrictions, prevalent where landed estates 
are involved. 

Paragraph 6.162:   

81. So much must depend on the relevant circumstances.  In some cases, 
restrictions on the imposition of new terms would be apposite but, in others, the 
inability to make changes might well be a handicap and an inappropriate constraint.  
An absolute view on this question would seem to be impossible 

 
Paragraph 6.163:  
 

82. The views reported to the Society on this question are that these difficulties arise in 
the course of negotiations, but do not generally govern the decision of leaseholders 
as to whether to claim enfranchisement.  In effect, they may lead to dissatisfaction, 
but they do not appear to restrain the motivation of leaseholders to enfranchise.  
Again, an absolute view on this would seem to be impossible. 

Q37. To what extent would our proposed new ability for leaseholders exercising the 
right of collective freehold acquisition to require the freeholder to take leasebacks of 
all parts of the premises (other than common parts) which are not let to participating 
leaseholders make collective freehold acquisition more affordable? Would this reform 
result in a higher proportion of leaseholders seeking to exercise the right of collective 
freehold acquisition?  

Paragraph 6.164  

83. The imposition of leasebacks will make the freehold price on a collective 
freehold acquisition more affordable for leaseholders, but it is possible that the 
costs of the participants will be greater as the terms of the lease-back will need to 
be negotiated.  As the existing regime allows for mandatory and optional 
leasebacks, it is unlikely that the proposed reform will give greater encouragement 
to claims.   

Q38. We provisionally propose to replace the language of “houses” and “flats” with 
the new concept of a “residential unit”.   

Do consultees agree?  

Do consultees think that our proposed definition of a “residential unit”, set out at 
paragraphs 8.37 to 8.56, will work successfully in practice?  

We provisionally propose to exclude business leases from enfranchisement rights. 
Do consultees agree? If so, do consultees agree that the best method of achieving 
this exclusion is by restricting enfranchisement rights to leases which permit 
residential use?  

Paragraph 8.57:   
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84. The Society agrees with the provisional proposal of the Law Commission; it would 
achieve a welcome simplification of the current situation. 
 

Paragraph 8.58:   

85. The Society thinks that the definition of “residential unit” addresses all the 
ascertained difficulties that have been encountered with the current definitions of 
“house” and “flat” in the 1967 and 1993 Acts respectively and that the proposals for 
their replacement have been carefully crafted. 

 
Paragraph 8.59   

 
86. The Society agrees with the provisional proposal of the Law Commission to 
exclude business premises from enfranchisement rights.  The Society also agrees 
that the restriction of enfranchisement rights to leases which permit residential use 
is likely to be an effective measure to achieve that aim as applying generally and 
moving away from considerations of the character of the relevant premises.  

  
Nevertheless, the Society suggests that odd exceptions to the principle should be 
made permissible.  An example would be the position under the 1967 Act where 
leaseholders who own a corner shop or public house are now able to acquire their 
freehold if it is their only or main residence.  The proposed new definition of 
“residential unit” would remove their rights.  Perhaps a qualification for the right to 
enfranchise might be that the floor area used exclusively for residential use in such 
a situation should exceed, say, more than 50% of the total floor area. 

 
Q39. We provisionally propose to maintain the requirement that, in general, 
leaseholder must have a lease which exceeds 21 years in order to qualify for any 
enfranchisement rights.   

Do consultees agree?  

Paragraph 8.67  

87. The Society agrees with the provisional proposal of the Law Commission.  
The qualification of term of more than 21 years is an established benchmark and 
should not be changed. 

Q40. We provisionally propose maintaining the current legal position that separate, 
concurrent long leases between the same landlord and leaseholder may be treated as 
if they were a single long lease.   

Do consultees agree?  

We provisionally propose maintaining the current legal position that renewals or 
statutory continuations of long leases are also to be treated as long leases. Further, 
we propose adopting (across the board) the 1967 Act’s approach to consecutive long 
leases, in treating them as a single long lease.   

Do consultees agree?  

88. The Society agrees with the provisional proposals of the Law Commission in each of 
paragraphs 8.71 and 8.72.  There seem to be no reason to change the position as it 
operates under the 1967 Act. 

Q41. We provisionally propose that all qualifying criteria for enfranchisement rights 
based on financial limits (both the low rent test and rateable values) be removed.   
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Do consultees agree?  

Paragraph 8.74  

89. The Society agrees with the proposal to remove the financial limits under the 
existing regimes. 

Q42. We provisionally propose that the requirement to own premises for two years 
before exercising enfranchisement rights in respect of those premises be abolished.   

Do consultees agree?  

Paragraph 8.77  

90. The Society has some reserve over the absence of some such qualification, 
but is persuaded to agree with the provisional proposal of the Law Commission.  It 
has borne in mind that the statutory device of a requirement of at least two years’ 
ownership has not been effective and a replacement of it of a similar kind would be 
unlikely to be successful in practice.  Its removal will aid the sale of long leases that 
have only a short unexpired residue of the original term without the buyer requiring 
a seller to serve an enfranchisement notice. 

Q43. We provisionally propose that the right of individual freehold acquisition should 
be available where:  

(1) a leaseholder has a long lease over premises which include at least one residential 
unit which is not sublet to another person on a long lease;  

(2) there are no units in the building save for the unit(s) let to the leaseholder under 
his or her long lease; and   

(3) the premises let to the leaseholder comprise either:  

(a) one unit; or  

(b) more than one unit, but:  

(i) none of those units are residential units that are sublet to another person under a 
long lease; and  

(ii) the floor space of any non-residential units does not exceed 25% of the floor space 
of all the units combined.   

Do consultees agree?  

Paragraph 8.95  

91. The Society agrees with the provisional proposals of the Law Commission as 
to each of the requirements for qualification for the right of individual freehold 
acquisition.  The review by the Law Commission of current legislation and its 
complexities demonstrates the need for simplification.  The provisional proposals 
clarify the position in each case while retaining the structure of the existing law.   
The legislation will need to address how a designation applies to one unit that has 
dual use, for example - a live/work unit. 

Q44. We provisionally propose that the premises which may be the subject of a 
freehold acquisition claim (whether individual or collective) should be identified in 
line with the 1993 Act’s definitions of “self-contained building” and “self-contained 
part of a building”.   

Do consultees agree?   
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We provisionally propose that, otherwise, the “building” in which a unit is contained 
can be defined simply as a built structure with a significant degree of permanence 
which can be said to change the physical character of the land.   

Do consultees agree?  

Paragraph 8.104  

92. The Society agrees with the provisional proposal of the Law Commission.  The 
definitions in the 1993 Act definitions of “self-contained building” and “self-
contained part of a building” are clear, and applying them in practice usually 
presents little difficulty.  It is recognised that the complete avoidance of 
determining these issues is never possible, but there is no reason not to adopt 
the current definition in the 1993 Act.  Perhaps attention is needed in respect of 
what is included in the curtilage, and garden/amenity space. 

 

Paragraph 8.105:  

93. The Society agrees with the provisional proposal of the Law Commission.  It 
reduces the task of assessment to two tests which, while they each involve a 
subjective element, should produce little difficulty in reaching an appropriate 
conclusion.  The general nature of the tests largely removes the problems 
associated with the current tests. 

Q45. We invite consultees’ views on the desirability and workability of creating a 
discretion for the Tribunal to authorise, in limited circumstances, a freehold 
acquisition (whether individual or collective) where this would not otherwise be 
possible because the building or part of building concerned is not, or might not be, 
self-contained.  

Paragraph 8.109  

94. The Society considers that, in those cases where the tests for assessing 
whether a building, or part of a building, is self-contained have not resolved the 
question, a discretionary power of the Tribunal to determine the issue is a sensible 
suggestion.  Backed by professional expert assistance, a reasoned decision could 
be made.  It is to be hoped that resort to that procedure and the costs involved 
would be comparatively rare and an incentive to the parties to come to a sensible 
decision of their own. 

Q46. We provisionally propose that it is appropriate to apply a maximum percentage 
limit on non-residential use to individual freehold acquisition claims concerning 
premises containing multiple units.   

Do consultees agree?  

We provisionally propose that that limit should be the same as that which applies to 
collective freehold acquisition claims.   

Do consultees agree?  

We provisionally propose that the limit should be set at 25% of the internal floor 
space (excluding common parts).   

Do consultees agree?  

95. The Society agrees with each of the provisional proposals of the Law 
Commission in paragraphs 8.119-8.121 respectively.  While the designation of a 
maximum limit is an arbitrary exercise, 25% seems to allow sufficient non-
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residential use without dominating the residential character of the premises overall.  
As it is the current limit that applies to collective freehold acquisition claims, there 
appears to be no call for a different limit in this context.  Whatever limit is imposed, 
there will always be cases of marginal excess that are considered by the victims as 
unfair, but that should not be a reason for making exceptions. 

Q47. We provisionally propose to maintain an equivalent of the current requirement 
that, for a collective enfranchisement, there must be a minimum of two or more flats 
held by qualifying tenants in the premises to be acquired.   

Do consultees agree?  

Paragraph 8.134  

96. The Society agrees with the provisional proposal of the Law Commission.  For a 
collective enfranchisement, there should be a minimum of two or more flats held 
by qualifying tenants in the premises to be acquired.  

Q48. We provisionally propose to maintain an equivalent of the current requirement 
that, for a collective enfranchisement, at least two-thirds of the flats in the premises to 
be acquired must be let on long leases.   

Do consultees agree?  

Paragraph 8.142  

97. The Society agrees with the provisional proposal of the Law Commission.  
There appears to be no reason to depart in the proposed scheme from the current 
requirement. 

Q49. We provisionally propose that the leaseholders of at least half of the total 
number of residential units in the premises to be acquired must participate in a 
collective freehold acquisition.   

Do consultees agree?  

Paragraph 8.144  

98. The Society agrees with the provisional proposal of the Law Commission.  
The Society considers that it is right that the leaseholders of at least one half of the 
total number of residential units in the premises to be the minimum requirement for 
participation in freehold acquisition.  For a lower limit to be set would probably be 
regarded as oppressive to the majority of leaseholders and there seems to be no 
pressing reason for departing from the threshold limit in the 1993 Act.  

Q50. We provisionally propose to remove the requirement that, in the case of a 
building containing only two residential units, both leaseholders must participate in a 
collective freehold acquisition claim.   

Do consultees agree?  

Paragraph 8.147  

99. The Society does not agree that with the provisions proposal of the Law 
Commission where there are only two residential units in the premises.  The 
concern of the Society is based on the often difficult relationship of neighbours, 
particularly in one small building.  A “collective” claim of one leaseholder to acquire 
the freehold might very well pour salt on the wounds of the other.  That would not 
necessarily be alleviated by the non-participant having the right to participate later. 
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Q51. We provisionally propose to remove the current prohibition on leaseholders of 
three or more flats in a building being qualifying tenants for the purposes of a 
collective enfranchisement claim.   

Do consultees agree?  

Paragraph 8.149  

100. The Society does not agree that with the provisions proposal of the Law 
Commission where there are only two residential units in the premises.  The 
concern of the Society is based on the often difficult relationship of neighbours, 
particularly in one small building.  A “collective” claim of one leaseholder to acquire 
the freehold might very well pour salt on the wounds of the other.  That would not 
necessarily be alleviated by the non-participant having the right to participate later. 

Q52. We provisionally propose the continuation of the 25% limit on non-residential 
use in collective freehold acquisition claims.   

Do consultees agree?  

Paragraph 8.153  

101. The Society agrees with the provisional proposal of the Law Commission. 

Q53. We provisionally propose the continuation of the exceptions from collective 
freehold acquisition claims for resident landlords and operational railway tracks.   

Do consultees agree?  

Paragraph 8.155  

102. The Society agrees with the provisional proposal of the Law Commission. 

Q54. We provisionally propose that the qualifying criteria for the collective freehold 
acquisition of an estate ought to correspond to those for the collective freehold 
acquisition of a single building.   

Do consultees agree?  

Paragraph 8.157  

103. The Society agrees with the provisional proposal of the Law Commission.   

Q55. We invite the views of consultees as to whether there should be an exception to 
the two-or-more flats requirement and the two-thirds condition in the case of 
buildings consisting of two residential units, so as to enable a “collective” freehold 
acquisition by the leaseholder of one unit where the other is retained by the landlord 
of the building.  

Paragraph 8.166  

104. The Society does not agree with the provisional proposal of the Law 
Commission for an exception to be made to the two-or-more flats requirement and 
the two-thirds condition in the case of buildings consisting of two residential units so 
as to enable a “collective” freehold acquisition by the leaseholder of one unit where 
the other is retained by the landlord of the building.  Many such cases would involve 
freehold buildings owned by one leaseholder.  Why should the non-freehold owning 
parties be able to compel a sale to them?  A “ping-pong” situation could arise, 
especially if the other flat owner could then immediately buy it back”.  
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Q56. We provisionally propose that the 25% limit on non-residential use should apply 
to two-unit buildings as it does to any other multi-unit building. Do consultees 
agree?  

If consultees disagree, how should two-unit buildings be treated differently? Do 
consultees favour:  

(1) a proviso to the effect that a non-residential unit can be treated as residential 
where its use is “ancillary” or “complementary” to residential use of another unit;  

(2) a higher percentage limit; or   

(3) a sunset clause?  

Alternatively, is there another potential approach we should consider?  

Paragraph 8.180  

105. The Society agrees with the provisional proposal of the Law Commission.  
The proposal has the benefit of simplicity. 

Q57. Do consultees think that the ability of a head lessee of a block of flats to acquire 
the freehold of that block individually is a significant problem with our proposed 
scheme, compared with the reality under the current law?  

Paragraph 8.184  

106. The Society does not believe that the ability of a head lessee to acquire the 
freehold of the block individually is a significant problem.  

Q58. Do consultees consider it desirable to attempt to restrict the enfranchisement 
rights of commercial investors further than the current law does?  

If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors:  

(1) by means of a residence test; or  

(2) by the adoption of a reduced definition of a residential unit, to exclude units which 
are let on short residential tenancies?  

Are there any other options we should consider?  

Paragraph 8.192  

107. The Society believes that commercial investors’ ability to enfranchise does 
not need to be restricted further.  

Q59. How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented, or made costlier by:  

(1) the qualifying criteria based on financial limits (the low rent test and rateable 
values) under the 1967 Act;  

(2) the difficulty in categorising premises as either flats or houses;  

(3) the uncertainty surrounding the definition of a “house” under the 1967 Act and the 
definition of a “self-contained building” under the 1993 Act;  

(4) the two-year ownership rule under the 1967 Act and (in respect of lease 
extensions) the 1993 Act; and  
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(5) the general complexity and inaccessibility of the qualifying criteria for 
enfranchisement rights?  

To what extent would our proposed reforms to qualifying criteria reduce:  

(1) the duration and cost of the enfranchisement process; and  

(2) the number of disputes arising under the enfranchisement regime?  

Paragraph 8.194: 

108. (1) The use of a low rent test and rateable values can often be both confusing 
and arbitrary. They add complexity, so either or both can slow down transactions 
and make them more expensive and uncertain.  It is sometimes impossible to 
ascertain rateable values and there is confusion as to what is the “appropriate day”. 

 
(2) The Society is aware of instances where the distinction between whether a 
dwelling is a house or a flat is unclear and has led to complications and even 
litigation. It is often a real issue which makes even the choice of notice to extend a 
lease uncertain.  Particular difficulties arise where a building has a substantial 
“overhang” or “underhang” with an adjoining building. 

 
(3) The Society views this as an unnecessary complication due to piecemeal 
legislation rather than a distinct and coherent policy decision. 

 
(4) The requirement for two years of ownership often has an effect of making sales 
more difficult, protracted, and costly sometimes leading to the transaction aborting. 
The Seller is required to serve a notice in order for the lease to be long enough for a 
sale to go ahead but does not have any personal interest in the terms for extending 
the lease.  This situation was discussed in the answer to Question 42 above.  The 
complexity would be avoided if the buyer were able to serve such a notice 
immediately on purchase. 

 
(5) The general complexity means that such transactions are often difficult even 
for practitioners. This does not sit well with the current aim of simplifying and 
expediting conveyancing. 

 

 
 
Paragraph 8.195:  
 

109. (1) The reduction of relevant periods is likely to speed up the enfranchisement 
process.  Even so, the Society fears that the overall costs may not be reduced, 
particularly for complicated collective claims where the issues to be considered and 
agreed abound. 

 

(2)  The Society is concerned that replacement of one regime with another, and 
introduction of new definitions and tests could initially lead to a greater number of 
disputes until the Tribunal has definitively determined them.   

Q60. We welcome evidence as to the likely effect of further restrictions on the ability 
of commercial leaseholders to enfranchise (whether at all, or at a higher premium 
than other leaseholders) on:  

(1) the leasehold market;  
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(2) the wider housing market; and  

(3) the economy more broadly.  

Paragraph 8.196  

109. The Society finds it difficult to see a rationale for further restrictions on the 
ability of commercial leaseholders to enfranchise.  To do so would act as a 
disincentive for commercial investors to operate in this market area.  The decline in 
the involvement of commercial investors would have a major impact on the housing 
market by reducing demand and, consequently, would diminish the flow of money 
into the economy.  However, the view has been expressed to the Society that 
further restrictions on commercial leaseholders to enfranchise might provide a 
means for householders to have a longer-term interest in their properties rather 
than providing a commercial opportunity for others. 

Q61. We provisionally propose:  

(1) that shared ownership leaseholders should be entitled to a lease extension which 
is of the same length as that available to any other leaseholder; and  

(2) that the terms of the lease extension must replicate any terms of the existing lease 
which relate to its shared ownership nature.  

Do consultees agree?  

We invite the views of consultees as to:  

(1) the calculation of the premium payable by a shared ownership leaseholder for a 
lease extension;   

(2) any issues of valuation and procedure which arise where the provider of the 
shared ownership lease is itself a leaseholder; and  

(3) any other issues which may arise on the exercise of the right to a lease extension 
by a shared ownership leaseholder.  

Paragraph 9.37:  

110. (1) The Society agrees with the provisional proposal of the Law Commission.  
As a matter of principle, it appears to be a correct approach that shared ownership 
leaseholders should be entitled to a lease extension just as would be available to 
any other leaseholder. 

(2)  The Society agrees that the terms of the lease extension should replicate any 
terms of the existing lease which relate to its shared ownership nature.  To do 
otherwise would complicate an already very complex arrangement where the aim of 
the Law Commission is to simplify procedures and the negotiating process 
wherever, and to the extent, possible.   

The Law Society is concerned that shared ownership leases involve difficulties of 
determining relative benefits of an extension. If the social housing provider gains a 
benefit in respect of its share, it may make eventual staircasing to full ownership of 
the property yet more difficult. 

 

Paragraph 9.38:  

111. The Law Society offers no view on this question as one involving valuation 
expertise. 
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Q62. We invite the views of consultees as to whether the proposed requirements for a 
collective freehold acquisition claim that:  

(1) two-thirds of the residential units in a building or on an estate must be let on long 
leases; and  

(2) leaseholders of at least half of the residential units in the building or on the estate 
must participate in the claim;  

should be relaxed where a building or estate includes residential units let on shared 
ownership leases.   

If consultees think that the requirements should be relaxed, then how should this be 
done?  

(1) Should shared ownership properties be ignored altogether when determining the 
number of residential units in a building or on an estate, and whether the necessary 
percentage requirements are met?   

(2) Alternatively, should shared ownership leaseholders be treated as long 
leaseholders for these purposes, even though they cannot themselves participate in 
the collective freehold acquisition?   

(3) Is there another approach which could be used?  

Paragraph 9.42:    

112. The Society understands that expert counsel and academic opinion holds that 
shared ownership leaseholders currently do have the same rights as non-shared 
ownership leaseholders under the 1993 Act and proceed to advise accordingly.  If 
that is so, the Society sees no reason why under the new regime any shared 
ownership leaseholder should be disenfranchised.  It is acknowledged, however, 
that the Government has taken a policy decision to the contrary; but it is not clear 
whether that decision was taken on the assumption that the prevailing uncertainty 
on the subject should be removed, and that it would be appropriate to do so by 
excluding any such right of shared-ownership leaseholders. 

 

 

Paragraph 9.43:  

113. As stated above, the Society considers that shared ownership properties 
should be included in the calculation of the number of residential units in a building 
or on an estate. 

Q63. We provisionally propose that:  

(1) shared ownership leases should be required to comply with particular statutory 
criteria in order to be exempt from rights of freehold acquisition; and  

(2) those criteria should be the same regardless of the type of landlord.  

Do consultees agree?  

We provisionally propose that those statutory criteria should require that the shared 
ownership lease:  
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(1) entitles the leaseholder to acquire additional shares in the house at any time, up to 
a maximum of 100%, in increments of 25% or less (save in the case of properties in 
designated protected areas, where a lower maximum entitlement should be 
permissible);  

(2) provides that the price payable for such shares shall be proportionate to the 
market value of the property at the time of acquisition of the shares, and provide for a 
corresponding reduction in rent payable by the leaseholder; and  

(3) entitles the leaseholder to require the landlord’s interest to be transferred to him or 
her, free of charge, at any time after he or she has acquired 100% of the shares in the 
property.  

Do consultees agree? We also invite the views of consultees as to any other criteria 
which they consider shared ownership leases should be required to satisfy in order to 
be exempt from rights of freehold acquisition.  

Paragraph 9.48  

114. See answers to Question 62. 

Q64. We invite the views of consultees as to the treatment of long leases of National 
Trust properties within our new enfranchisement regime. Should National Trust 
property let on long residential leases:  

(1) be excluded altogether from statutory enfranchisement rights;  

(2) be subject to enfranchisement claims in the same way as any other property; or  

(3) be subject to more limited enfranchisement rights than other property?  

If National Trust properties are to enjoy more limited enfranchisement rights than 
other property, how should this limitation be achieved?  

Paragraph 9.60  

115. The Law Society offers no view as to the treatment of long lease of National 
Trust properties. 

Q65. We would like to hear from any consultees who have made lease extension or 
freehold acquisition claims against the Crown (whether pursuant to the Crown’s 
undertaking to Parliament or its voluntary policy). What has been your experience? 
Have you encountered any difficulties?  

Paragraph 9.66  

116. The Law Society offers no view as to the treatment of lease extensions or 
freehold acquisition claims against the Crown. 

Q66. We invite consultees’ views as to whether there should be a new exemption from 
enfranchisement rights for community land trusts and other forms of community-led 
housing.  

If so, we invite the views of consultees as to:  

(1) the housing models to which the exemption should apply;  

(2) the way in which the exemption should work, and the circumstances in which it 
should apply;  

(3) the enfranchisement rights which should fall within the exemption; and  
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(4) any other issues which consultees consider relevant to such an exemption.  

Paragraph 9.74  

117. The Society does not see any reason for a new exemption to be granted to 
community land trusts or community-led housing 

Q67. We invite consultees to share their experiences of the existing exemptions and 
qualifications to enfranchisement rights. We also invite consultees’ views as to 
whether these exemptions and qualifications should be retained in any new 
enfranchisement regime.  

Paragraph 9.96  

118. The Society offers no view on the continuation of the current exemptions 
under a new regime. 

Q68. If you have experience of the grant of lease extensions to shared ownership 
leaseholders (either under the 1993 Act or on a voluntary basis), please tell us about 
the terms on which these lease extensions have been granted. 

Paragraph 9.97  

119. The Society understands from practitioners who have had experience of the 
grant of lease extensions to shared ownership leaseholders (either under the 1993 
Act or on a voluntary basis) that housing associations may grant voluntary 
extensions without requiring final staircasing; they do not accept claims under the 
1993 Act without the lease being fully staircased. 

Q69. We welcome evidence as to how Government’s policy decision to give shared 
ownership leaseholders a statutory right to a lease extension would affect:  

(1) the willingness of landlords and developers to offer shared ownership leases; and  

(2) the market value of shared ownership leases.  

Paragraph 9.98  

120. The Law Society offers no view on this question as it relates to valuation 
issues and should be referred to the RICS and other such bodies with the relevant 
expertise. 

Q70. We provisionally propose that a single procedure should apply to all 
enfranchisement rights.   

Do consultees agree?  

Paragraph 11.13: 

121. The Society understands that expert counsel and academic opinion holds that 
shared ownership leaseholders currently do have the same rights as non-shared 
ownership leaseholders under the 1993 Act and proceed to advise accordingly.  If 
that is so, the Society sees no reason why under the new regime any shared 
ownership leaseholder should be disenfranchised.  It is acknowledged, however, 
that the Government has taken a policy decision to the contrary; but it is not clear 
whether that decision was taken on the assumption that the prevailing uncertainty 
on the subject should be removed, and that it would be appropriate to do so by 
excluding any such right of shared-ownership leaseholders. 
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Q71. We provisionally propose that a single set of prescribed forms be introduced for 
bringing and responding to enfranchisement claims, namely an Information Notice, a 
Claim Notice and a Response Notice.  

Do consultees agree?  

122. The Society agrees with the provisional proposal of the Law Commission for a 
single set of prescribed forms.  There should be different forms, rather than just one 
with many options to amend or delete; that is particularly so for collective claims 
involving an estate, which usually require far more detailed terms in relation to 
rights granted and reserved.  A large estate will also be more likely to require 
leasebacks to the landlord; detailed terms for these arrangements need to be 
developed. 

 

Q72. Do consultees consider that a party who is giving an enfranchisement notice 
should be required to sign that notice?  

Do consultees consider that an enfranchisement notice should only be challengeable 
for validity if it has not been signed by or on behalf of the minimum number of 
leaseholders required to bring the claim? If not, what do consultees believe the 
minimum requirement should be for such a notice to remain valid?  

Do consultees consider that a Claim Notice should include a statement of truth 
confirming that specified checks (if required) have been carried out?  

Paragraph 11.24:   

123. The Society considers that a party who is giving an enfranchisement 
notice should be required to sign that notice, but should be allowed to have 
its duly authorised agent to do so on its behalf.   

 

Paragraph 11.25:   

124. The Society considers that a party who is giving an enfranchisement notice 
should be required to sign that notice but should be allowed to have its duly 
authorised agent to do so on its behalf.   

 
 
 

 

Paragraph 11.26:  

125. The Society is of the opinion that a claim notice should include a statement of 
truth confirming that specified checks, if required, have been carried out.  That 
requirement should bring to the attention of a claimant that it has carried out the 
necessary checks before proceeding further.  It may also have the benefit of 
alerting to a claimant, where appropriate, that this is a highly complex process, even 
as simplified, and requires the attention of experienced agents or advisers.  What is 
in contemplation is a transaction of gravity and the requirements for implementation 
cannot be skimped. 

 

Q73. We provisionally propose that:  
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(1) leaseholders be permitted to serve an Information Notice on their immediate 
landlord or a superior landlord requiring the recipient to provide the name and 
address of his or her landlord and any other superior landlord of whom he or she is 
aware; and  

(2) the recipient of an Information Notice who fails to respond should be liable to pay 
any costs of leaseholders that are wasted as a result of the information not having 
been provided.   

Do consultees agree?  

Paragraph 11.30  

126. The Society agrees with the provisional proposals of the Law Commission.  It 
is often the position that the leaseholder is not aware of these details and the 
information should be made available by the recipient of the notice.  It is only fair 
that the sanction of liability for wasted costs should apply where the recipient of the 
notice fails to respond to it. 

Q74. We provisionally propose that Claim Notices should include full details about 
leaseholders’ claims, and proof of the leaseholders’ title.   

Do consultees agree?  

We invite the views of consultees as to whether a single prescribed Claim Notice 
should apply to all enfranchisement claims, or whether separate forms should be 
provided for different enfranchisement claims.  

Paragraph 11.39:  
127. The Society agrees with the provisional proposal of the Law Commission. 

Paragraph 11.40: 

128. It is understandable that a single prescribed form for all enfranchisement 
claims may in practice lead to the wrong sections being completed.  However, an 
inexperienced claimant could equally fail to select the correct dedicated claim form.  
In the absence of electronically selective mechanisms for streaming the relevant 
dedicated form for completion, the Society thinks there should be separate 
dedicated forms for completion.  A single form procedure is more than likely to 
produce too many claim forms wrongly completed.  Even so, advice from duly 
qualified professionals is needed if mistakes are to be avoided or kept to a 
minimum. 

Q75. We provisionally propose that leaseholders seeking to bring a collective freehold 
acquisition claim should not be required to serve notices on other leaseholders 
inviting their participation in the proposed claim.   

Do consultees agree?  

Paragraph 11.43  

129. The Society respectfully disagrees with the provisional proposal of the Law 
Commission.  Some form of notification should be made to other leaseholders that 
a collective freehold acquisition claim is to be made and that they may, if qualified, 
participate.  It is understood that this involves those intending to claim taking extra 
steps in pursuing their claim for collective enfranchisement, which complicates and 
perhaps delays the process. But the Society thinks it is better that the remaining 
long leaseholders should be aware of what is about to happen.  Failure to notify 
could unnecessarily give rise to grievance.  A prescribed form of notice might be 
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considered appropriate and might exclude any terms of persuasion or invitation to 
the recipient to participate, which seems to trouble the Law Commission. 

Q76. We provisionally propose that the service of a Claim Notice upon a competent 
landlord should not create a statutory contract between the leaseholders and the 
landlord.   

Do consultees agree?   

We invite the views of consultees as to whether there are any other effects of a 
statutory contract that we would need to provide for in some other way.  

Paragraph 11.46:  

130. The Society agrees with the Law Commission’s provisional proposal that 
there should be no statutory contract.   

Paragraph 11.47:  

131. The creation of a statutory contract can cause problems, particularly if the 
leaseholder wishes to withdraw the claim within the statutory timeframe after the 
price has been agreed or determined, as sometimes happens under the 1967 Act 
statutory contract.  In the opinion of the Society, that problem should be avoided. 

Q77. We provisionally propose that Response Notices should:  

(1) state whether the leaseholder’s right to enfranchise is admitted or denied, and the 
basis for any such admission or denial;  

(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and set 
out the landlord’s own proposed terms;  

(3) attach a draft contract, lease or transfer;  

(4) contain an address within England and Wales at which the landlord can be served; 
and  

(5) be accompanied by proof of the landlord’s title.  

Do consultees agree?  

Paragraph 11.52  

132. The Society agrees with the provisional proposals of the Law Commission.  
Consideration should be given, in its opinion, to a form of lease back being attached 
to a response notice in the relevant circumstances. 

Q78. We provisionally propose that:  

(1) leaseholders making an enfranchisement claim should serve their Claim Notice on 
their competent landlord (the first superior landlord who holds a sufficient interest in 
the premises to be able to grant the interest claimed); and  

(2) in the case of joint owners of a single freehold, or in the case of a split freehold or 
other reversion, leaseholders will only be required to serve the Claim Notice on one 
landlord, and it will be for that landlord to serve copies of that notice on other 
landlords.  

Do consultees agree?  

Paragraph 11.60  



41 
 

133. The Society agrees with these provisional proposals of the Law Commission 
for service of Claim Notices. 

Q79. We provisionally propose that:  

(1) Claim Notices sent by post or delivered by hand to competent landlords at 
specified categories of address (falling within Group A or B, as set out at paragraphs 
11.69 and 11.70) should be deemed served; and  

(2) where it is not possible to serve competent landlords in that way, leaseholders 
should be able to apply to the Tribunal for an order allowing them to proceed with 
their enfranchisement claim.  

Do consultees agree?  

Paragraph 11.82  

134. The Society agrees with the provisional proposals of the Law Commission.  In 
practice, it can prove very difficult to serve the competent landlord and intermediate 
landlords. The Society has had reported to it of cases where the competent 
landlords have deliberately changed addresses on a regular basis to evade proper 
service. 

Q80. We provisionally propose that:  

(1) before serving a Claim Notice, leaseholders should be required to check their 
competent landlord’s address as shown at HM Land Registry;  

(2) before serving a Claim Notice using Service Route B leaseholders should be 
required to:   

(a) search the Probate Register;  

(b) search the Insolvency Register; and  

(c) (in the case of a company landlord) check its status at Companies House;  

(3) if an individual landlord is dead, the designated address for service should be the 
address of any personal representatives at the address given in any grant of probate;  

(4) if an individual landlord is insolvent, the designated address for service should be 
the address for his or her trustee in bankruptcy as shown on the Insolvency Service 
website;   

(5) if a company landlord is insolvent, the designated address for service should be 
the address for its administrator, liquidator, or receiver as listed at Companies House; 
if no such person has been appointed, the Official Receiver should be served;  

(6) before serving a Claim Notice using the No Service Route, leaseholders should 
place an advertisement in the London Gazette inviting owners of the premises to 
contact the leaseholders within 28 days; and  

(7) where leaseholders know the identity of the landlord but do not have an address 
for him or her falling within Group A or B, they should carry out the checks referred to 
at (2) above, before placing an advertisement in the London Gazette.  

Do consultees agree?  

Paragraph 11.95  
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135. The Society agrees with all the provisional proposals of the Law Commission.  
They address the practical problems of effecting service and the ways in which the 
intended recipient may be reached. 

Q81. We provisionally propose that landlords who fail to serve a Response Notice 
within the prescribed period should no longer be required to transfer their freehold 
interest, or grant a lease extension, upon the terms set out in the Claim Notice.   

Do consultees agree?  

Paragraph 11.101  

136. The Society agrees with the provisional proposals of the Law Commission for 
relieving landlords from the severe effects operating under the current regime if they 
do not serve a response notice within the time allowed.  Liability for wasted costs is 
a sufficient penalty. 

Q82. We provisionally propose that:  

(1) the competent landlord (rather than the leaseholder) should be responsible for 
serving copies of the Claim Notice upon intermediate leaseholders or third parties; 
and  

(2) where the competent landlord fails to serve a copy of a notice on an intermediate 
landlord, the intermediate landlord should be able to bring a claim against the 
competent landlord for any losses arising.  

Do consultees agree?  

Paragraph 11.106  

137.  (1) The Law Commission seems to have assumed that it would be easier for 
the competent landlord to serve intermediate leaseholders than for the leaseholders 
to do so.  This is not always the case; if this proposal is agreed, it will disadvantage 
the competent landlord who will have to bear his/her own costs in dealing with 
service.  The Society has been made aware of complaints on the subject from 
landlords. The Society takes the view that competent landlords who are justifiably 
aggrieved at the wasted costs they would be required to bear should have some 
right of redress against those who have been at fault.  It is suggested that, if the 
leaseholder has the relevant information as to whom upon which the competent 
landlord should serve the relevant notice, that information should be disclosed on or 
with the claim form. 

 (2) The Society agrees with the provisional proposal of the Law Commission.  It 
reflects the position under the current regime and is appropriate.  

 

Q83. We invite the views of consultees as to:  

(1) whether a landlord should be entitled to apply to the Tribunal for an order setting 
aside a determination of an enfranchisement claim that has been made in his or her 
absence; and  

(2) if so, the criteria which the landlord should be required to satisfy before any such 
order can be made.  

Paragraph 11.132  

138. The Society has difficulty in attempting an answer to this Question.  It 
depends upon the criteria that will be required to be satisfied before any such order 
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can be made, and what time would be the allowed the landlord to overturn the 
order.  Presumably, if no action on the order has been taken and the freehold has 
not been transferred, the landlord should be entitled to set aside an order subject to 
being liable for any costs. 

Q84. We provisionally propose that detailed conveyancing regulations need not 
generally be made in relation to enfranchisement claims. Do consultees agree? 
Notwithstanding the general proposition, are there particular stages of the 
conveyancing process, or particular types of claim, in relation to which conveyancing 
regulations would still need to be made?  

Paragraph 11.143  

139.  At present, the detailed regulations that apply are occasionally enforced 
between the respective parties.  The Society believes that some form of regulation 
here should continue; if not, there would be no incentive on either the landlord or 
the leaseholders’ advisers to return documents promptly. 

Q85. We provisionally propose that:  

(1) a landlord should serve a Response Notice no later than six weeks after the date 
on which the Claim Notice was sent by post or delivered by hand to the competent 
landlord;  

(2) a landlord who has received a Claim Notice should serve any intermediate 
landlords and third parties to the existing lease within 14 days; and  

(3) if a Response Notice has been served, either party should be entitled to apply to 
the Tribunal for a determination of the claim 21 days thereafter.  

Do consultees agree?  

Paragraph 11.146  

140. (1) The Society doubts that a reduction of the response time to the notice by 
two weeks from the current eight weeks is appropriate.  Claims frequently involve 
complicated issues, particular in the case of collective enfranchisement; six weeks 
may simply not be enough time.  While individual enfranchisement may be less 
problematic, the Society would prefer to see the retention of a uniform time limit of 
eight weeks. 

 
(2)  The Society agrees with this provisional proposal of the Law Commission. 

 
(3) The Society agrees with this provisional proposal of the Law Commission.  
The time limit suggested should do much to speed up negotiations. 

Q86. We provisionally propose that:  

(1) an enfranchisement claim should not be deemed to have been withdrawn because 
procedural time limits have been missed by the leaseholder;  

(2) a landlord who has served a Response Notice should be able to apply to the 
Tribunal for an order striking out a Claim Notice if a procedural time limit has been 
missed by the leaseholder;  

(3) in a collective freehold acquisition claim, other groups of leaseholders should also 
be able to apply to the Tribunal for an order striking out the Claim Notice if the 
leaseholders bringing that claim have missed a procedural time limit; and  
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(4) in either case (2) or case (3) above, the applicant for such an order should be 
required to give the leaseholder(s) bringing the claim 14 days’ written notice of the 
intended application.  

Do consultees agree?  

Paragraph 11.153  

141. (1) The Society agrees with this provisional proposal of the Law Commission. 
The removal of “traps” would reduce the number of claims for negligence against 
hapless advisers. 

(2) The Society agrees with this provisional proposal of the Law Commission.  It 
would bring abandoned claims to an end and provide a suitable inducement for 
leaseholders to continue promptly with their claims. 

 (3) The Society agrees with this provisional proposal of the Law Commission. 

(4) The Society agrees that applications to the Tribunal should be on notice rather 
than ex-parte. 

Q87. We provisionally propose that the benefit of a Claim Notice should be transferred 
automatically upon assignment of the leaseholder’s lease, save where the assignment 
expressly states that the benefit of the Claim Notice will not be transferred.   

Do consultees agree?  

We provisionally propose that when a Claim Notice has been assigned, the landlord 
should continue to be able to serve documents on the assignor until he or she is 
given notice of the assignment of lease.   

Do consultees agree?  

Paragraph 11.157:  

142. The Society agrees with this provisional proposal of the Law Commission.  It 
will stop disputes which currently occur because the leaseholders’ form of 
assignment is in some way defective. 

 

Paragraph 11.158:  
 
143. The Society agrees with this provisional proposal of the Law Commission 
that, when a Claim Notice has been assigned, the landlord should continue to be 
able to serve documents on the assignor until he/she is given notice of the 
assignment of lease, as is the general legal position in law in relation to the giving of 
notices to the third party following assignments of debts, leases, etc. 

Q88. We provisionally propose that a landlord who has been deemed served with a 
Claim Notice will be liable to pay the leaseholder’s wasted costs if the landlord 
disposes of his or her interest between the date on which the Claim Notice was 
deemed served and the point at which the notice appeared on the register of title or is 
entered as a land charge, provided that the leaseholder’s application to register was 
made not less than 14 days after the Claim Notice was posted or delivered by hand to 
the competent landlord.   

Do consultees agree?  
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Paragraph 11.170  

144. The Society agrees with this provisional proposal of the Law Commission (it is 
assumed that the position discussed in paragraph 11.169 and repeated in Question 
88 contains an error; the expression “…provided that the leaseholder’s application 
to register was made not less than 14 days after the Claim Notice was posted or 
delivered by hand to the competent landlord” should correctly read as “… provided 
that the leaseholder’s application to register was made not more than 14 days after 
the Claim Notice was posted or delivered by hand to the competent landlord”) 

The proposal, amended as above, should help reduce to the possibility of a 
disposal occurring between service of a Claim Notice and registration of that notice 
– a situation which causes landlords to complain bitterly of unfairness. 

Q89. We provisionally propose that, in the case of a lease extension claim, where the 
landlord’s interest is held subject to a mortgage:  

(1) a landlord should be under an obligation to:  

(a) inform his or her mortgagee of the grant of a lease extension not less than 21 days 
before completion;  

(b) give his or her leaseholder written confirmation that such notice has been given; 
and  

(2) the leaseholder should be required to pay the purchase money into court if:  

(a) the landlord’s mortgagee requests; or   

(b) the leaseholder has not received confirmation that the required notice has been 
given to the landlord’s mortgagee.  

 Do consultees agree?  

 

 

Paragraph 11.173  

145. The Society agrees with this provisional proposal of the Law Commission for 
the provisional proposal of the Law Commission for procedural requirements of 
discharging a mortgage on the landlord’s interest.   

Q90. We provisionally propose that, in the case of a lease extension claim, where the 
leaseholder’s interest is held subject to a mortgage:  

(1) the leaseholder should be under an obligation to give the lease extension to his or 
her mortgagee within one month of registration; and   

(2) if the leaseholder does not do so, he or she will be liable for any losses that occur 
as a result.  

Do consultees agree?  

We provisionally propose that, in the case of an individual freehold acquisition claim, 
where a leaseholder elects to merge his or her leasehold and freehold titles, a deed of 
substituted security will not be required if written notice has been given to the 
leaseholder’s mortgagee and no objection has been raised.   

Do consultees agree?  
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Paragraph 11.176:  

146. The Society agrees with this provisional proposal of the Law Commission for 
a time limit in giving the lease extension to the leaseholder’s mortgagee. 

Paragraph 11.177:  

147. The Society agrees with this provisional proposal of the Law Commission.  
The liability for losses for failure to comply should provide an inducement to the 
leaseholder to carry out necessary steps. 

Q91. We provisionally propose that where the consent of a third party to any grant or 
transfer is required:  

(1) the grant or transfer may be registered without such consent being given; but   

(2) the landlord should be required to inform the beneficiary of the transaction not 
less than 21 days before completion, and also within 14 days or completion; and  

(3) if the landlord fails to inform the beneficiary as required, he or she will be liable for 
any losses that occur as a result.  

Do consultees agree?  

Paragraph 11.179  

148. The Society agrees with this provisional proposal of the Law Commission.  It 
removes the causes of delays and the potential for unnecessary costs to be 
incurred. 

The question has been asked as to what would happen if a mortgagee refused to 
give consent.  It is not clear that the implications of such a situation have been 
explored.  How would the effects of that position be dealt with in the legislation?  
Would the implications of adverse treatment by mortgagees against the borrower be 
simply overridden? 

In a parallel situation, the Society is aware that practitioners often experienced 
difficulty in obtaining consent in order to comply with restrictions on the title register 
entered by third parties, such as a management company.   

Q92. We provisionally propose the following.  

(1) Any lease extension, leaseback or transfer executed as part of an enfranchisement 
claim must contain a statement recording that it was executed pursuant to the 
relevant statutory provisions.  

(2) HM Land Registry should:  

(a) include a note on the relevant registered title(s) of any interest granted or 
transferred (or in the case of an intermediate lease, surrendered and re-granted) as 
part of an enfranchisement claim that the interest had been executed pursuant to the 
relevant statutory provisions;  

(b) in the case of a collective freehold acquisition, include a note of any period during 
which a further such claim cannot be made without the permission of the Tribunal.  

Do consultees agree?  

Paragraph 11.182  
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149. The Society agrees with these provisional proposals of the Law Commission.  
Both proposals suggest sensible procedures to provide information to all who are, 
or would become, concerned. 

Q93. How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented or made more costly by:  

(1) the existence of separate procedural regimes for different enfranchisement rights;   

(2) the current rules on missing and uncooperative landlords;  

(3) the time taken collecting up-to-date landlord contact details;  

(4) the time it takes to prepare enfranchisement notices;  

(5) the current law on the service and validity of notices;   

(6) the consequences of a landlord’s failure to serve a counter-notice under the 1993 
Act; and  

(7) the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act?  

Where possible, please provide figures to support your response.  

To what extent would our proposals for a unified and consolidated enfranchisement 
procedure, with prescribed notices and forms, reduce:  

(1) the duration and cost of the enfranchisement process; and  

(2) the number of disputes arising under the enfranchisement regime?  

To what extent would our proposals for dealing with missing or uncooperative 
landlords speed up the enfranchisement process and reduce the costs typically 
incurred by leaseholders in these cases?  

 

 

Paragraph 11.183:   

150. The Society has been unable to collate a spread of views from practitioners 
relevant to the questions raised.  There are reports of delays and costs incurred. 

 

Paragraph 11.184:   

151. The Society endorses the aims of the Law Commission in these respects but 
has no settled view on the outcome of their implementation.  In principle, the 
process should be quicker and, if so, more cost-efficient. 

 

Paragraph 11.185:   

152. There is a current procedure in place to deal with missing or unresponsive 
landlords, but the Society endorses the preliminary proposal of the Law 
Commission in the hope that it would reduce delays and be cost-efficient. 
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Q94. We provisionally propose that the current division of responsibility for the 
resolution of enfranchisement disputes and issues between the county court and the 
Tribunal should end. All such matters should be determined by the Tribunal.   

Do consultees agree?  

Paragraph 12.60  

153. The Society agrees with these provisional proposals of the Law Commission.  
There has been some concern voiced as to whether the Tribunal is sufficiently 
resourced to be able to discharge all the additional demands that would be made to 
it.  

Q95. We invite the views of consultees as to whether it would be desirable for certain 
valuation-only disputes to be determined by a single valuation expert rather than by 
the Tribunal at a full hearing. If so, we invite consultees’ views as to:   

(1) the types of case in which such an alternative track for dispute resolution would 
be appropriate (in particular, whether it should operate only in respect of low value 
claims, or wherever the difference between the parties’ positions is such that it would 
be disproportionate to proceed with a full hearing); and  

(2) the rules that should govern its operation.  

Paragraph 12.68  

154. The Society considers it sensible to have some cases dealt with by a single 
valuer rather than involve a full Tribunal hearing.  It should be limited to those 
matters referred to in sub-paragraph (1).  The Society offers no view as to how to 
the rules should apply to operation of the procedure.   

Q96. We welcome evidence as to the typical cost and duration of an enfranchisement 
dispute:  

(1) in the county court; and  

(2) in the Tribunal.  

How and to what extent has the exercise of enfranchisement rights been slowed 
down, prevented or made more costly by:  

(1) the threat of lengthy and potentially expensive litigation; and  

(2) the fact that some disputes arising during an enfranchisement claim may need to 
be resolved by the Tribunal, whilst others fall to be determined by the court?  

To what extent would our proposal that all enfranchisement disputes be dealt with in 
a single forum save landlords and leaseholders time and money?  

Paragraph 12.69:   

155. The Society is not best placed to offer a view on the matters raised by this 
Question.  In response to a request for information we have made, we received the 
following answer: 

 
 “There is no difference in costs whether the matter is heard in the County Court or 
in the Tribunal.  There is no such thing as a “typical” cost; it all depends upon the 
nature of the dispute and whether experts are required.  Some hearings have costs 
as low as £8,000 - £10,000, whereas in other cases legal costs have exceeded 
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£100,000 due to the need to involve several experts and many conferences with 
counsel.” 

 

Paragraph 12.70:   

156. The Society is aware that, undoubtedly, a minority of leaseholders are put off 
by the risk of litigation from making an enfranchisement claim.  However, by the 
time solicitors are instructed by leaseholders, they are more or less determined to 
pursue their claim to conclusion, whether or not that involves litigation, even when 
they are advised on the areas of weakness and likely costs involved if the landlord 
challenges the claim. 

Paragraph 12.71:   

157. The Society is not best placed to offer a view on the matters raised by this 
Question.  As stated above, so much depends on the circumstances of the case.  
We think there is potential for time-saving and a reduction of unnecessary costs.  It 
would be consistent with the evidence that a large number of cases at the Tribunal 
settle before, or on the day of, the hearing. 

Q97. We welcome evidence as to the proportion of leases likely to be suitable for 
resolution by a single valuation expert. Do consultees consider that dealing with 
cases on this alternative track is likely to save landlords and leaseholders time and 
money?  

Paragraph 12.72  

158. The Society considers that there is scope for resolution by a single valuation 
expert.  This alternative fast-track procedure should save time and costs, but the 
Society is unable to give a more substantive answer to the question. It would 
certainly avoid in some cases the situation that arises where opposing valuers 
disagree, and the Tribunal has to make a determination. 

Q98. We invite the views of consultees as to whether leaseholders should be required 
to make any contribution to their landlord’s non-litigation costs.  

Paragraph 13.55  

159. The Society is told that valuers assess market value on the assumption that 
each party will pay its own costs; so in theory, a tenant who pays any landlord’s 
costs on top of the market value at enfranchisement would be over-paying.  Even 
so, many consider that, since the landlord is not a willing seller, it would be unfair 
that landlords’ non-litigation costs should not be met by the leaseholders.  That 
would seem a fortiori to apply where less than the market value is being paid.  The 
landlords’ non-litigation costs are not thought to be a major deterrent factor when 
leaseholders are deciding whether or not to instigate a claim.  Where, in a minority 
of cases, landlords’ non-litigation costs are disproportionate to the value of the 
claim, the current regime allows for them to be challenged before the Tribunal.  The 
Society is of the opinion that this system should be retained. 

Q99. We invite the views of consultees as to how any contribution that is to be made 
by leaseholders to their landlord’s non-litigation costs should be calculated. Should 
the contribution be based on:  

(1) fixed costs;   
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(2) capped costs;   

(3) fixed costs subject to a cap on the total costs payable;  

(4) the price paid for the interest in land acquired by the leaseholder;  

(5) the landlord’s response to the Claim Notice, and/or whether the landlord succeeds 
in relation to any points raised in his or her Response Notice;  

(6) fewer categories of recoverable costs than currently set out in the 1967 and 1993 
Acts;  

(7) the same categories of recoverable costs set out in the Acts, but with a reformed 
assessment procedure; or  

(8) wider categories of recoverable costs than currently set out in the Acts?  

We also invite consultees’ views as to whether, if a fixed costs regime were to be 
adopted:  

(1) such a regime should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims; and  

(2) if a fixed costs regime were to apply to collective freehold acquisition claims:  

(a) what additional features might justify the recovery of additional sums; and  

(b) whether landlords should be able to recover all their reasonably incurred costs in 
respect of those additional features (subject to assessment), or only further fixed 
sums.  

We provisionally propose that:   

(1) no additional costs should be recoverable in the case of split freeholds or other 
reversions, or where there are intermediate landlords; and   

(2) a small additional sum should be recoverable where a management company 
seeks advice in relation to an enfranchisement claim.  

Do consultees agree?  

 

Paragraph 13.89:   

160. The Society has the following views on how any contribution that is to be 
made by leaseholders to their landlord’s non-litigation costs should be calculated: 

(1)  Fixed costs would have to vary for each region of the country.  The differentials 
would be pronounced.  The Society does not favour such a proposal. 

(2)   For the same reason, capped levels are not considered to be practical. 

(3)   Again, the Society does not favour such a proposal for the same reason.   

(4)   The price level involved is not considered practicable for the higher value 
claims, both where the costs might be disproportionate and, also at the other end of 
the scale for the lower value claims where the recoverable costs might be 
insufficient. 
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(5)   The Society has doubt as to whether the proposal would be practicable.  What 
should happen if the landlord is only partially successful?  Would the landlord 
recover all his costs or only a proportion, and what should that be?  These 
questions would then require to be determined by the Tribunal. 

(6)   Landlords currently complain that the regime does not allow for full recovery of 
their non-litigation costs.   If the categories of recoverable costs were reduced even 
more, the problem would be exacerbated.  If the landlord is faced with inadequate, 
or no, recovery of costs, a number of possible consequences are foreseen: 
landlords could conceivably decline to obtain professional advice leading to the 
claim being extended, or seek to apply pressure on their professionals to reduce 
their costs; in turn that could result in substandard service/advice being given.  If 
these fears are well-grounded, they would be counter-productive to quick 
conclusion of claims. 

(7)   On balance, the Society considers that the current regime should be retained.  
The parties, or their advisers, understand the present position. 

Paragraph 13.90:   

161. For the reasons stated in answer the question in paragraph 13.89, the Society 
does not favour such a step, and offers no view. 

Paragraph 13.91:  

162. (1)  The Society disagrees with this provisional proposal of the Law 
Commission.  Split reversions are often troublesome and the parties should seek 
legal representation.  The same principle applies to intermediate landlords, 
particularly in London where many difficult issues arise. 

(2)  The Society agrees with the provisional proposal of Law Commission that 
management companies should be able to seek advice and recover their costs.  At 
present they cannot. 

Q100. We provisionally propose that where an enfranchisement claim fails or is 
withdrawn, or the Claim Notice is struck out, leaseholders should be liable to pay a 
percentage of the fixed non-litigation costs that would have been payable had the 
claim completed.   

Do consultees agree?  

We also provisionally propose that the percentage of the fixed non-litigation costs 
that should be payable in those circumstances should vary depending on the stage 
that the claim has reached.   

Do consultees agree? If so, what percentages should apply at particular stages of the 
claim?  

Paragraph 13.94:   

181. The Society agrees that a landlord should be able to recover non-litigation 
costs when a claim is withdrawn or struck out, but sees difficulty with the suggestion 
of “a percentage” recovery.  Should it be a right of recovery of all, or some only, of 
those costs?  In principle, should the landlord not be entitled to recover all of the 
wasted costs to which it has been put by the leaseholder?  If it is to be only a 
percentage recovery, how is that to be quantified?  If the landlord is blameless, what 
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principle is to be applied to the scaling down of his/her recovery from 100% to a 
lower percentage?  Is that reduction to be a fixed reduction?  What element of 
percentage reduction should reflect the stage that proceedings have reached at the 
point of withdrawal of the leaseholder(s), as provisionally proposed in paragraph 
13.95?  Should the degree of obstinacy or obduracy, or other behavioural problems 
on the part of the leaseholder(s) be a factor affecting the scale of recovery of 
landlord’s wasted costs’ entitlement?  These and other considerations are surely 
some of the issues which the Tribunal would take into account, on the assumption 
that the landlord should not in any event recover all of his/her wasted costs.  A 
principled discretionary Tribunal award would seem to be appropriate. 
 
Paragraph 13.95:  
 
182. Please see the discussion of difficulties over “percentage recovery” of non-
litigation costs in paragraph 13.94.  It has been suggested to the Society that the 
proposals of the Law Commission will result in a landlord incurring significant costs 
in order to issue a Response Notice and that it is unjust that he/she should only be 
entitled to recover some, but not all, of those costs. 

Q101. We provisionally propose that a landlord should have a right to seek security 
for his or her non-litigation costs. Do consultees agree?  

Paragraph 13.98  

183. The Society agrees with the provisional proposal of Law Commission.  It will 
bring the position in relation to collective enfranchisement claims into line with lease 
extension procedures. 

Q102. We provisionally propose that a landlord should have a right to apply to the 
Tribunal for an order prohibiting named leaseholders from serving any further Claim 
Notice without the permission of the Tribunal.   

Do consultees agree?  

Paragraph 13.101  

182. The Society agrees with the provisional proposal of Law Commission.  
Landlords should have this protection from repeated claims. 

Q103. We provisionally propose that the existing limited powers of the Tribunal to 
order one party to pay the litigation costs of another party in an enfranchisement 
claim should apply to all disputes and issues that it is to decide (except in respect of 
orders made under the No Service Route, orders permitting a landlord to participate in 
a claim or to set aside a determination, and orders striking out a Claim Notice).   

Do consultees agree? If not, what types of disputes and/or issues should be excluded 
from such restrictions and why? What powers to make orders in respect of litigation 
costs should apply in such excluded cases? Should parties be able to agree that 
costs shifting will apply to all or part of a claim?  

Paragraph 13.110  

183. The Society agrees with the provisional proposal of Law Commission.  The 
Tribunal should have these powers to award costs. 

Q104. We provisionally propose that the scope of the Tribunal’s existing power to 
order one party to pay any of the litigation costs of another party should not be 
extended.   
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Do consultees agree?  

Paragraph 13.114  

184. The Society agrees with the provisional proposal of Law Commission. 

Q105. We welcome evidence as to:  

(1) the typical costs incurred by landlords in dealing with enfranchisement claims; 
and  

(2) the proportion of those costs which can be recovered from leaseholders.  

To what extent does the obligation on leaseholders to pay their landlords’ reasonable 
costs arising from the enfranchisement process have an impact on leaseholders’ 
willingness to bring or pursue enfranchisement claims?  

Do consultees consider that any of the options we have set out at paragraphs 13.56 to 
13.77 for reforming non-litigation costs would make leaseholders more willing to 
bring and pursue enfranchisement claims?  

What would be the impact on landlords of removing, or capping, their entitlement to 
recover their non-litigation costs from leaseholders (other than the fact that they 
would have to meet those costs themselves)?   

Paragraph 13.115:  

185. (1)  The costs incurred by landlords can be significant, particularly in relation 
to collective enfranchisement claims.  The Society is aware that these can result in 
claims for £5,000 - £10,000 plus VAT.  In exceptional cases, costs can rise to far 
greater sums.   

(2) It would appear that landlords are normally advised that they will be able to 
recover somewhere between 60% - 70% of their overall costs from leaseholders. 

1Paragraph 13.116:   

186. The Society is aware of landlords’ discontent at the costs they have no 
alternative but to incur.  Those sentiments are likely to be exacerbated by further 
restriction or prevention of recovery of non-litigation costs. 

Paragraph 13.117:   

187. If fixed costs are introduced, this would be likely to encourage uncommitted 
leaseholders to bring claims.   Even so, such evidence, of which the Society is 
aware, is that the impact of that change would not be expected to produce a higher 
rate of new claims.  At present, the impression is that the level of potential costs is a 
relatively minor factor at the point when leaseholders weigh up the cost factor to 
bring a claim against the perceived benefits of enfranchisement. 

Paragraph 13.118:   

188. If such restrictions were placed on landlord’s rights of recovery of non-
litigation costs, there is at least some experienced opinion that landlords will 
endeavour to require their advisers to reduce their charges or will not to engage the 
services of professionals at all.  That might lead to more claims being delayed or 
referred to the Tribunal in the absence of professional advice.  It is possible to 
surmise that professionals may in such circumstances discontinue practising 
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unprofitably in this area of the law.  If these potential problems do come about, the 
aims of making enfranchisement simpler and more available to leaseholders might 
be largely thwarted. 

Q106. How and to what extent do the different powers of the Tribunal and the county 
court to award litigation costs in enfranchisement disputes have an impact on the 
behaviour of both landlords and leaseholders with respect to such disputes?  

Paragraph 13.119  

191. The Society is not aware that there is any discernible impact of the different 
powers of the Tribunal and of the county courts upon landlords and leaseholders 
when they engage in negotiations.  Other issues predominate. 

Questions 107-125 inclusive 

192. The Society offers no answers to the questions under Part V, Chapters 14 
and 15.  These matters are considered to require valuation expertise and would 
better be dealt with by members of the RICS and other such duly qualified entities.  

Q126. We provisionally propose creating a statutory duty on the landlord who has 
conduct of an enfranchisement claim to act with reasonable care and skill, and to act 
in good faith, in respect of the interests of other landlords.   

Do consultees agree?  

Paragraph 16.118  

193. The Society welcomes the proposed clarification of the present doubts on this 
issue.  We have heard of a number of cases where the competent landlord has 
failed to notify the intermediate landlord. 

Q127. We invite the views of consultees as to whether an intermediate lease created 
as part of a collective freehold acquisition claim should be acquired by a nominee 
purchaser on any subsequent collective freehold acquisition of the premises.  

Paragraph 16.121  

194. The Society regrets that the complexities involved would seem to defeat the 
purpose of the proposal provisionally put forward by the Law Commission.  The 
proposal is driven by giving rights to participate in a collective enfranchisement to 
later entrants who did not, or could not, participate in the original arrangements.  If 
intermediate leases, particularly of “white knights”, are to be acquired in the process, 
it would likely to make participation potentially prohibitively expensive.  Even if those 
factors are not present, there are difficulties of changes of value in the intervening 
period between the original scheme and the intended later participation causing 
upset to some or other of the leaseholders. 

It appears to the Society that the treatment of overriding leases this is one of the 
most difficult areas to be tackled in a scheme of overall reform.  The proposal would 
seem to ride over it without a solution to it. 

Q128. We provisionally propose that, where the leaseholder of a flat also holds an 
intermediate lease in respect of that flat, the intermediate lease of that flat should not 
be acquired on any collective freehold acquisition of the premises.   

Do consultees agree?  
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195. An anomalous situation has been raised.  It is not uncommon, particularly in 
Central London for overriding leases for a term longer than the subsisting lease, to 
be granted over individual flats. These arrangements may be required for tax 
planning purposes or, where the building is subject to a head lease, the parties want 
to effect a voluntary lease extension.  As the head lease is not deemed to be 
surrendered and regranted upon a voluntary grant, any overriding lease would 
remain in immediate reversion to the original subsisting lease.  On a sale of the flat 
in such a situation, it would comprise both the short and the overriding lease. 
However, because the 1993 Act requires all superior leases to be acquired on a 
collective claim, the overriding lease would fall to be acquired. This would be an odd 
outcome if the overriding lease belonged to a participant in the collective claim. 

If the provisional proposal of the Law Commission suggests (in reference to the 
scenario set out in paragraphs 16.119 and 16.120 (and referred to in Question 127) 
is to be implemented, the Society considers that it would be better for there to be 
exclusions to apply to overriding leases of individual apartments that are owned by 
the qualifying tenants.  In this context, the Society agrees the provisional proposal 
suggested in question 128.  The Society has received reports of sale transactions 
aborting due to risk to the buyer of the overriding lease being acquired in a 
subsequent collective enfranchisement claim. 

Q129. We provisionally propose that, in a collective freehold acquisition claim, where 
there is an intermediate lease of the whole building, but not all the flats within the 
building are let on long sub-leases (so the intermediate leaseholder would be treated 
as the qualifying tenant of some of the flats), either:   

(1) the whole of the intermediate lease should not be acquired; or  

(2) the whole of the intermediate lease should be acquired, but there should be a 
leaseback to the intermediate leaseholder of flats of which he or she would be the 
qualifying tenant?  

Do consultees agree with either of these alternative proposals? If so, which approach 
is preferred, and why?  

Paragraph 16.125  

196. The Society is of the opinion that this provisional proposal of the Law 
Commission produces an untidy situation.  It has been suggested that a better 
arrangement would be for there to be leaseback to the intermediate leaseholder for 
a term of 999 years at a peppercorn rent, and the extinguishment of the intermediate 
lease. 

Q130. We provisionally propose that, as part of any collective freehold acquisition 
claim:  

(1) leases containing common parts together with other property should continue to 
be capable of being acquired by the nominee purchaser where it is reasonably 
necessary for the proper management or maintenance of those common parts; and  

(2) the Tribunal should have power to sever a lease containing common parts 
together with other property, or to introduce new or varied easements to ensure 
proper management or maintenance of those common parts, as an alternative to 
ordering that the whole of the lease be acquired by the nominee purchaser.  

Do consultees agree?  

Paragraph 16.129  
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197. The Society agrees with these provisional proposals of the Law Commission. 
They simplify the structure of tenure and the treatment of management of building 
common parts. 

Q131. We provisionally propose that a lease of common parts granted for 
development purposes should not be acquired by a nominee purchaser on a 
collective freehold acquisition claim unless:  

(1) the severance of any part of that lease; and/or   

(2) the introduction of new, or the variation of existing, easements;  

would both permit the proper management of any common parts, and substantially 
preserve the intended development.   

Do consultees agree?  

Paragraph 16.133  

198. Although this provisional proposal of the Law Commission is a sensible 
attempt to deal with management issues in relation to common parts, it might be too 
all-embracing.  The Society is aware of some collective claims being instigated 
where the leaseholders want to stop development (particularly roof-top 
development), or wish to carry out the development of the property themselves to 
ensure it is dealt with far more sympathetically than by the landlord.  Provisions 
should be included in the relevant proposals to take into account such 
circumstances where it is appropriate to do so.  

Q132. We provisionally propose that leaseholders holding sub-leases granted out of 
leases that had previously been extended under the existing or any future statutory 
enfranchisement regime should be entitled to bring, or participate in, an 
enfranchisement claim.   

Do consultees agree?  

198. The Society agrees with the provisional proposal of the Law Commission. The 
right to participate in the enfranchisement regime should be made available to sub-
lessees.  

Q133. We provisionally propose that the separate designations of “Minor 
Superior Tenancy” and “Minor Intermediate Leasehold Interest” and the 
formulae relating to them should be removed. Those interests which currently 
fall within the existing definitions would then be valued on the same basis as 
all other intermediate leases.   

Do consultees agree?  

If not, do consultees agree that the thresholds in the formulae that apply to a Minor 
Superior Tenancy and/or a Minor Intermediate Leasehold Interest ought to be 
increased?  

Paragraph 16.140:  

199. The Society agrees with the provisional proposal of the Law Commission. The 
current designations of “Minor Superior Tenancy” and “Minor Intermediate 
Leasehold Interest” and the formulae relating to them should be removed. 

Paragraph 16.141: The Society offers no view on this proposal. 

Q134. We provisionally propose that, on any individual lease extension claim, the rent 
payable by an intermediate landlord should be commuted on a pro rata basis. 
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Primarily this approach would avoid creating a negative value in an intermediate 
lease, which the leaseholders could use to their advantage in the way that was done 
in the case of Alice Ellen Cooper-Dean Charitable Foundation Trustees v 
Greensleeves Owners Limited.   

Do consultees agree?  

Paragraph 16.142  

200. The Society welcomes this provisional proposal of the Law Commission. In 
practice, most experienced practitioners arrange for payments on a commuted 
basis between themselves on a voluntary basis, with Intermediate landlords taking 
their compensation by way of a pro-rata reduction in the head rent payable.  But 
that arrangement still involves a deed of variation of the head lease to adjust rent 
review provisions. 

Q135. We welcome evidence as to the likely impact (financial and otherwise) on 
landlords of a new statutory duty requiring them to act with reasonable care and skill, 
and in good faith, in respect of the interests of other landlords.  

Paragraph 16.143 

201. The provisional proposal of the Law Commission for a new statutory duty 
requiring them to act with reasonable care and skill, and in good faith, in respect of 
the interests of other landlords would make it easier to recover loss suffered by an 
intermediate landlord from a landlord who has failed to act with due care and skill.  
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Responses 
 
 
Chapter 3: Overview of the new regime 
 
Q1: They should be the same. It is essential that the laws that govern leasehold are 
as simplified and uniform as possible to enable leaseholders to be able to fully 
understand it. 
 
Chapter 4: The right to a lease extension 
 
Yes 
 
Q2: Yes, we agree that this should be standardised, it is an obvious move in the right 
direction. However, we only agree with this if the 'nominal ground rent' is a 
peppercorn. A ground rent with any monetary value just perpetuates leasehold 
abuses against leaseholders. 
 
Q2a: The lease extension length should be long enough that there is no possibility it 
should ever need extending again. We recommend that all statutory extensions are 
for an additional 750 years at least.  
 
Redevelopment clauses can remain on five years as long as there is provision that 
leaseholders have protection on the value of their property at this time. Otherwise 
the freeholder claims the property is with a fraction of its true worth and they gain a 
huge unearned windfall by selling the land to developers. 
 
Q3: It is essential that all lease extensions should be made for a uniform period and 
a peppercorn ground rent. If any room for negotiations is included the freeholders will 
simply use this to gain an advantage over the leaseholders.  



 
Many lease extensions are carried out solely to facilitate the sale of the property. At 
this point the vendor of the property wishes to pay the lowest amount possible for the 
extension. If they are willing to agree to onerous clauses or ground rent to make this 
cheaper, many will. That means the inequity of leasehold will simply be passed on to 
an unaware buyer leaving the freeholder with optimised profit. 
 
YES 
 
Q4: As the aim of this reform is to make the process 'fairer' for leaseholders, this 
proposal has to happen. The game playing from freeholders in this are aimed to 
simply give them an advantage in negotiations needs to end. 
 
YES 
 
Q5: This would help make the lease process much quicker and easier for 
leaseholders. 
 
YES 
 
Q6: In principle we agree but it depends heavily on what that prescribed list is and 
who wrote it.  Our agreement to this is dependent on the eventual prescribed list. 
 
Q6a: The list needs to be written from a leaseholder’s perspective and should be 
exclude the usual list of 'modernisation' clauses freeholders try to sneak in a lease 
which allow them to make more money from service charges, major work provisions, 
service charge splits, and their ability to charge leaseholders for any litigation costs.  
 
We would suggest that The Leasehold Knowledge Partnership should be included in 
any working group tasked with drawing up this list prescribed list. 
 
Q6b: Yes we agree but with the same caveat as above. 
 
Q7: Informal lease extensions are used by freeholders to turn leasehold flats into 
ones with onerous terms in the lease as well as very high onerous ground rents.  
 
Informal lease extensions must be banned for this reform process to have any 
meaning whatsoever. If they are allowed to continue freeholders will just pressurise 
leaseholders into accepting them and it will make a mockery of this whole process. 
 
Q7a: Ban them. This has to happen. 
 
Q8: Clearly this acts against the spirit of the Act and they should be banned asap. 
 
Q8a: Yes.  
 
The right to a lease extension: the impact of reform 
 
 



Q9: The various legal rights available to leaseholders are so incomprehensibly 
complex that it allows only the most motivated to go through the process. It is 
imperative that the processes should be as simple and uniformed as possible. 
 
This will make it much easier for leaseholders to understand and clearly many more 
will then be prepared to go through the process. 
 
Q10: The leasehold market has already been hit hard by the adverse publicity it has 
received over the last couple of years. Action needs to be taken to stabilise the 
market and make leasehold properties more attractive. Longer statutory lease 
extensions with peppercorn ground rents will go a long way to making this happen.  
 
Some work need to be done with lenders who are increasingly becoming nervous to 
lend on leasehold properties. We see with increasing frequency mortgages being 
refused on flats with 87 years left on the lease. A simplified uniform right to a long 
lease with peppercorn ground rent will I believe be welcomed by lenders. 
 
Q11: No, they should not. The only option available should be uniformed and 
statutory only. 
 
The ownership of property is only ever temporary and we should not allow one 
owner to be able to make a decision on the terms of ownership which adversely 
affects the future purchaser.  
 
To make leasehold simpler the rights available need to be as uniform as possible. 
 
 
Q12: This whole are need to be looked at as it is vague and regularly abused by 
freeholders.  
 
Both sides have the right to 'modernise' existing lease terms during a lease 
extension. This has to come from a prescribed list as freeholders insist on terms that 
favour them and allow them new ways to extort money and they refuse to negotiate 
their removal. They use the threat of the cost of going to the FtT to bully 
leaseholders into accepting them. This needs to end. 
 
Q12a: It would make the whole process quicker and fairer for leaseholders facing 
rapacious freeholders. 
 
Q12b: It is obvious why they would. 
 
Chapter 5: The right of individual freehold acquisition 
 
Q13: Yes we do. 
 
Freeholders will do anything during a freehold acquisition and the game playing 
around common parts and other areas is used simply as a negation position and a 
method of making unearned money from leaseholders. It needs to end. 
 
Q14: This will make the whole process simpler. 



 
Q14a: This will reduce any revenue streams available to the freeholder thus 
reducing their enthusiasm to keep a hold of certain aspects of the estate. 
 
Q15: Yes. It is obviously fair. 
 
Q15a: We come back again to agreeing with this but is dependent on what exactly 
those prescribed terms are. The devil is in the detail here so or agreement is 
provisional. 
 
Q15b: We would suggest that The Leasehold Knowledge Partnership should be 
included in any working group tasked with drawing up this list prescribed list. 
 
Q16: 2. Again as long as we agree with the prescribed list. 
 
Q16a: We would suggest that The Leasehold Knowledge Partnership should be 
included in any working group tasked with drawing up this list prescribed list. 
 
They should benefit only the leaseholders. 
 
Q17: Methods should be put in place that allow leaseholders to take control of the 
management of their whole estate. If, for example, an estate charge is held by way 
of a rent charge the leaseholders have no legal method to gain control of the 
management of it. this is clearly unjust and feudal. 
 
Q17a: No, we do not agree with this. 
 
Q18: Freeholders should not be allowed to retain any interest in the land or estate 
post freehold acquisition. 
 
Q18a: We would suggest that The Leasehold Knowledge Partnership should be 
included in any working group tasked with drawing up this list prescribed list. 
 
Yes  
 
Q19: Freeholders will simply charge for the cost of the freehold purchase but refuse 
to remove fees due to them for licences and permissions. This is a travesty and it 
needs to be ended. 
 
Q19a: They should be banned. 
 
The right of individual freehold acquisition: the impact of reform 
 
Q20: The 67 Act itself is such a formless piece of legislation that it is hard to say as 
there are no statutory timelines we can use to measure it against.  
 
However, freeholders will constantly use delaying tactics during the negotiations and 
the threat (and cost) of litigation to better their own position against the leaseholder. 
For example in the 'fleece hold' terms they insist in retaining mentioned above.  
 



The process needs to be simplified by law to remove this game playing. 
 
Q20a: It would massively increase the number taking part as the fear of litigation 
against an unreasonable freeholder prevents many people from buying the freehold 
of their home. 
 
Q20b: As above. 
 
Chapter 6: The right of collective freehold acquisition 
 
Q21: We are happy to see this standardised by legislation. 
 
Q21a: There should be a simplified provision for nominated companies the details of 
such should be decided by a working group that we would be keen to be part of. 
 
Q21: Yes 
 
Q22: We agree dependent on what those prescribed articles would be. We would be 
keen, for example, to see the inclusion of an article that insists that each leaseholder 
must extend their lease immediately after enfranchisement to avoid many future 
taxation issues. 
 
Q23: See above 
 
Q24: The purpose of a freehold acquisition should be to allow leaseholders to take 
control of their own building or estate, not to gain an asset. 
 
Q24a: We can't think of an occasion this should happen. 
 
Q25: This is the purpose of leaseholders buying their freehold. Freeholders should 
be excluded post acquisition to prevent them holding parts of the freehold for the 
sole purpose of extracting future revenue. 
 
Q25a: None. 
 
Q26: This is the purpose of leaseholders buying their freehold. They should take full 
control of their building or estate. 
 
Yes 
 
Q26a: As above.  
 
Q27: It would make the whole process quicker and simpler for leaseholders. 
 
NO 
 
Q27a: We agree they should be forced to redeem an estate charge where possible 
but we wish to see a provision that would also allow leaseholders to take over 
managing estate charges held by rent charges. 
 



Q27b: Yes. 
 
Q28: We agree in principle but dependent on what the prescribed list contains. We 
suggest that The Leasehold Knowledge Partnership should be included in any 
working group tasked with drawing up this list prescribed list. 
 
Q29: 2. Again as long as we agree with the prescribed list. 
 
Q29a: See above. 
 
Q30: We agree but dependent of the prescribed list 
 
Q30a: See above.  
 
Q31: Yes we agree. This should include non-participating properties, properties 
owned by the freeholder and commercial properties. 
 
Q32: Yes, this will prevent 'tit-for tat' actions. However, for us to agree there must be 
a 'right of inclusion' on all freehold purchases. 
 
Q32a: We agree. 
 
Q33: Freeholders will simply use their knowledge of leasehold and financial clout to 
bully leaseholders into accepting prejudicial terms. This practice must be banned. 
 
Q33a: Ban informal freehold acquisitions. 
 
Q34: We strongly agree that all leaseholders should be given the right to participate 
 
Q34a: Before the new regime. It should be a universal right. 
 
Q34b: We broadly agree but some thought needs to go into this. We suggest this 
should be decided by way of consultation. 
 
The right of collective freehold acquisition: the impact of reform 
 
Q35: We do not feel strongly that the current options of the structure available for the 
Nominated purchasers but we do welcome anything that would make this simpler 
and less onerous for leaseholders. 
 
Q36: It has a massive impact. 
 
As we have written already it is used by cogent freeholders to disadvantage 
leaseholders and make more money for themselves. It is clearly unjust. 
 
Q36a: It would make the process much less fraught and difficult and remove the 
freeholder's game playing. 
 
Q36b: Many freeholders are famously difficult and aggressive and leaseholders fear 
acting against them especially with the threat of eye watering legal fees. 



 
The removal of this threat will encourage many to take control of their own building 
or estate. 
 
Q37: Funding non participants is singularly the biggest issue leaseholders face when 
looking to purchase their freehold. Freeholders will often force the leaseholders to 
fund non participants, properties they own and commercial elements simply to 
prevent the freehold purchase taking place.  
 
The removal of this hurdle would be a huge help for leaseholders and freehold 
purchases would increase significantly because of it. 
 
Chapter 8: Qualifying criteria: proposals for reform 
 
Q38: This simplifies leasehold and prevents ludicrous legal battles trying to decide 
what a house is. 
 
Q38a: We agree. 
 
Q38b: Freeholders should take a head lease back on business leases as long as 
those leases include a service charge contribution to the upkeep of the building or 
estate. 
 
Q39: NO. Leases granted at less that 21 years are mostly a construct which exist to 
deny leaseholders many legal rights. We do not believe these leases have any place 
in a 21st century housing market and believe they should be banned. 
 
Q40: Yes. We agree.  
 
Q40a: We welcome a standardised approach. 
 
Q41: This adds a level of obfuscation which should not exist and we agree with their 
removal. 
 
Q42: There is no reason this should exist, it should be removed. 
 
Q43: We agree. 
 
Q44: If a building line is not totally vertical, if there is an underground car park on an 
estate or if the building clearly form part of an estate then there should be 
allowances to this rule made. 
 
Q44a: We agree.  
 
Q45: Yes, we need to include a 'common sense' option and there is a myriad of 
examples which would sit outside of any rigid legislation. 
 
Q46: We do not agree. 
 



Q46a: There is no reason this limit should exist. Many buildings are built in manner 
simply to exclude enfranchisement being possible. 
 
Q46b: We do not agree. Why should this exist? If the freeholders are forced to take 
back head leases on building leases, why is there need for this exclusion? 
 
Q47: Again, if the other lease is a business lease which the freeholder is forced to 
accept back as a head lease why should this exclusion exist? If it remains then the 
leaseholder is held prisoner by the freeholder. 
 
Q48: No. What difference does it make? The requirement should be 50% 
 
Q49: The percentage should be lowered. We suggest 40%. 
 
Q50: If one leaseholder wishes to be free from the grasp of their freeholder and the 
other is uncontactable or unwilling they should be allowed to buy the freehold as long 
as we have a right of inclusion. 
 
Q51: Yes. All leaseholders, regardless of how many flats they own should be 
allowed to participate in the freehold acquisition. 
 
Q52: No. We do not agree. It makes no difference if the freeholder is forced to take 
leasebacks on the commercial elements. 
 
Q53: No. Why should it matter who manages the building? We do not agree. 
 
Q54: The qualifying criteria should be relaxed in the leaseholder’s favour as much as 
possible or a huge number of buildings will remain unenfranchisable and the 
leaseholders will remain prisoners to rapacious freeholders. 
 
Q55: Yes, wherever possible. 
Q56: No. We do not agree. 
 
Q56a: 2. a higher percentage limit. 
 
Q57: No. We do not. 
 
Q58: No. 
 
Q58a: 2. by the adoption of a reduced definition of a residential unit 
 
Qualifying criteria: the impact of reform 
 
Q59: Yes, for all the reasons we answered in the previous section. 
 
Q59a: If the proposals were made to help leaseholders as we suggest, this would 
massively reduce disputes and the amounts paid over by leaseholders to their 
freeholder. 
 
Q60: We believe the affects would be minimum. 



 
Chapter 9: Qualifying criteria: exceptions and qualifications 
 
Q61: Yes. It's a given. 
 
Q61a: Leaseholders of shared ownership properties should be treated exactly the 
same as other leaseholders. there should be no differences in premiums etc. 
 
Q62: Yes we agree. We wish to see this applied to all leasehold properties. 
 
Q62a: 3. shared ownership leaseholders be treated as long leaseholders for these 
purposes. 
 
Q63: No. They should also e allowed to buy their freehold should they so desire to. 
 
Q64: They should be treated as all other leasehold properties without special 
exemptions. 
 
Q64a: They should not be. 
 
Q65: Our experience, with high value properties in London, is that is hugely unfair to 
the leaseholders. For example, the Crown can only agree to short lease extensions 
and can name their own price for them. It is frankly ridiculous that the Crown should 
enjoy this exemption. I see no reason for it. 
 
Q66: No, we do not believe there should be. 
 
Q66a: See above. 
 
Q67: All arbitrary exemptions work against the rights of leaseholders and allow them 
to be held hostage by freeholders. They should be removed. 
 
 
Exceptions and qualifications: the impact of reform 
 
Q68: None.  
 
Q69: It should not make a difference if the terms were known in advanced. 
 
Chapter 11: Procedure: proposals for reform 
 
Q70: Yes. The whole process should be simplified. 
 
Q71: Yes. We agree. 
 
Q72: Other. Yes or the solicitor representing them. 
 
Q72a: It could simply be signed by hr solicitor acting or the proposed directors of the 
nominated purchasing company. 
 



Q72b:  We do not. 
 
Q73: We believe this would help leaseholders identify all the leaseholders in the 
building. 
 
Q74: Yes. We agree. 
 
Q74a: A single prescribed Claim 
 
Q75: Other. No, it should not be a statutory requirement but we hope the 'right to 
participate' will provide a method for all leaseholders to be informed of the action by 
using the records of the managing agent. 
 
Q76: Yes. We agree. 
 
Q77: Yes. We agree with all these proposals and there should be a proviso that 
freeholders failing this should be forced to pay the leaseholder's legal costs if they 
fail to provide this as a form of game playing. 
 
Q78: Yes. We agree with this completely. 
 
Q79: Yes. We agree. 
 
Q80: Yes. We agree with this all. 
 
Q81: This is very important to leaseholders and we agree with your proposals. 
 
Q82: Yes. We agree. 
 
Q83: No we do not agree. The tribunal should act for an absent landlord and be 
forced to abide by the agreed terms. 
 
Q84: Yes. We agree. 
Q85: Yes. We agree. 
 
Q86: Other. We agree in principle but there needs to be in place and option t force 
freeholders to respond or they will simply ignore the Notice. There should be 
stringent financial punishments for unresponsive freeholders. 
 
Q87: Yes. We agree. 
 
Q87a: Yes. We agree. 
 
Q88: We agree. They should pay the total costs incurred by the leaseholders. 
 
Q89: Yes. We agree. 
 
Q90: Yes. We agree. 
 
Q90a: Yes. We agree. 



 
Q91: Yes. We agree. 
 
Q92: Yes. We agree. 
 
Procedure: the impact of reform 
 
Q93: The process of freehold acquisition is complex, combative, unjust and drawn 
out. We have been involved with many hundreds of them on behalf of leaseholders.  
Many thousands have been abandoned by leaseholders falling at the various hurdles 
they have to overcome to buy their freehold or they have succumbed to the threats 
and demands of freeholders desperate to keep their freehold to enable them to make 
money from the leaseholders.  
 
We welcome your proposed changes will allow thousands of freehold acquisitions to 
now go ahead which will act as a partial 'sunset clause' on leasehold. Leaseholders 
want leasehold abolished not reformed but that id not you remit. The next best thing 
then is leaseholders to buy their own freehold and rid themselves of their greedy 
freeholders permanently. Your proposals will help this greatly. 
 
Q93a: It will remove the numerous ways freeholders can holt a freehold purchase 
through legal technicalities. 
 
Q93b: It would speed it up massively. 
 
Chapter 12: Dispute resolution 
 
Q94: Yes. We agree that it would be cheaper and easier. 
 
Q95: We agree. However, the most important aspect of this are the rules that should 
govern its operation. Currently, the Tribunal has the job, not of deciding the fairness 
of a judgement but the correct interpretation of the law. As the current ridiculous 
legal valuations are set down in law most decisions at tribunal go in favour of the 
freeholders.  
 
For your proposal to work the rules which govern this new regime need to be more 
equitable or this would simply play into the hands to the freeholders. 
 
Dispute resolution: the impact of reform 
 
Q96: Typically, a leaseholder would face a legal bill of £3,500- 4,500 on top of the 
cost of the freehold. If however the case goes to the FtT this could easily double or 
triple. 
 
Q96a: The true figures could never been seen as the threats of litigation will often 
end a claim before it gets close to tribunal. I would suggest based on the thousands 
of transactions we are involved in that only a third of potential freehold purchases 
actually proceed to the the end. 
 



Q96b: It would help greatly but only if the courts were instructed to help leaseholders 
and not interpolate the current law. 
 
Q97: In my opinion around 90% of disputes could be resolved by a cogent expert. 
 
Chapter 13: Costs 
 
Q98: No, none at all. Why should they? It is a business cost for freeholders and it is 
feudal that this should still be a legal requirement met by leaseholders. 
 
Q99: No contribution whatsoever should be made by leaseholders. 
 
Q99a: No fees should be payable. 
 
Q99b: It is a legitimate business cost that should be paid by freeholders. 
 
Q100: No we do not agree. Again, a claim is legitimate business cost and should be 
accepted by freeholders. 
 
Q100a: No we do not agree. Again, legal costs are legitimate business cost and 
should be accepted by freeholders. 
 
Q101: We do not agree, this is pointless. 
 
Q102: We do not agree. There could be legitimate reasons a freehold did not 
proceed and prohibiting a further claim is unjust. 
 
Q103: Legitimate claims should be allowed as now but special powers should be 
awarded against uncooperative freeholders. 
 
Q104: Except in the case stated above. 
 
Costs: the impact of reform 
 
Q105: All their costs are recoverable from leaseholders. 
 
Q105a: It is used to bully leaseholders to withdraw their claims. 
 
Q105b: Having no freeholder's legal fees payable would increase the likelihood of 
leaseholders pursuing a claim considerably. 
 
Q105c: See above. 
 
Q106: It has a considerable affect and we welcome standardisation. 
 
Chapter 15: Valuation: options for reform 
 
Q107: The section 9(1) valuation methodology should be retained temporarily. This 
should be followed by a drive to get those affected by this model are encouraged to 
enfranchise. We suggest a two-year period. 



 
Q108: Yes. We should use the method currently used for rent charges. 
 
Q109: Why should they be?  The rights of the leasehold owner and the method of 
valuation should be the same for all leaseholders. 
 
Q110: They should be restricted to reviews of no less than 33 years. 
 
Q111: Cap rates need to be prescribed as a matter of urgency. It is only recently, 
with freeholders introducing onerous ground rents with very aggressive accelerators 
that disputes over cap rates have arisen.  
 
The rates should be prescribed as they have historically been at between 8-9%. 
Freeholders should not be allowed to profit from purposefully making these onerous 
in the first place.  
 
The market for buying ground rents has no all but disappeared and so now attempts 
to make cap rates a viable investment opportunity. 
 
Q112: Sportelli set the deferent rate but based on existing leasehold assumptions 
which make it unacceptable to leaseholders. It is based on constructed nonsense. 
Reversion is a 14th century legal construct which has earned freeholders many 
billions of pounds over the years. it needs to be abolished completely.  
 
Reversion is based on a land owner’s perpetual rights to own the land and do with it 
as they please.  We freely accept that land owner’s rights have been altered in 
nearly all other aspects like the type of buildings that can be erected, environmental 
rights, fracking rights, the rights of access in public buildings and height and depth a 
land owner continues to exert their ownership rights. Reversion needs to be ended.  
 
If a deferment rate has to be prescribed it should be done so to reduce the payments 
due by leaseholders as this is clearly in the public interest. We suggest 6% in PCL 
and 6.5% for the rest of the country. 
 
Q113: No, it needs to be abolished. it is pure nonsense based on nothing. 
 
Q114: Yes, it should be disregarded. 
Q115: Yes they should, why should the freeholder profit from this? 
 
Q116: Yes. 
 
Q117: We agree with 2A but only if the prescribed rates are fair to leaseholders. as 
We suggest those rates should be 8-9% cap rates and 6-6.5% deferment rates.  
 
To male it simpler we should opt for a simple 10-15 times current ground rent. 
 
Q118: Yes, we agree with this. 
 
Valuation: the impact of reform 
 



Q119: It has had an incalculable effect on the cost of lease extensions and the legal 
costs payable by leaseholders.  
 
Freeholders have made billions using the courts to extort money from leaseholders 
for hundreds of years. It is a national embarrassment.  
 
Now is the time to change this once and for all. it is in the public's interest to do so. 
 
Q120: 1. The adoption of a simple formula 
 
Earning money from leaseholders through the unjust and inequities leasehold 
system should be ended once and for all.  Institutional investors have made their 
money and they will simply move onto another investment vehicle. 
 
Q121: The argument that charities earn money from leaseholders and use it for good 
causes is clearly ridiculous. If charities which to be seen to do good with their money, 
the source of it must also be fair and equitable. 
 
Q122: It is hard to put an exact figure on it but we have the details of around 2 
million leasehold properties on our own database. From this we would estimate that 
around 400,000 properties have 9 (1) valuations. 
 
Our previous statement on how 9 (1) valuations should be applied. 
 
Q123: There should be no difference. 
 
Q124: They should be set in the leaseholder's favour once and for all. 
 
Q125: It would make it easier and cheaper for leaseholders. 
 
Chapter 16: Intermediate and other leasehold interests 
 
Q126: We agree. 
 
Q127: Yes, they should be. 
 
Q128: We agree. 
 
Q129 1. The whole of the intermediate lease should not be acquired 
 
Q130: We agree. 
 
Q131: 2. the introduction of new, or the variation of existing, easements 
 
Q132: We agree. 
 
Q133: We agree. 
 
Q133a: The formula should be he cap rate prescribed and there is no need for this to 
be different. 



 
Q134: We agree. 
 
Intermediate and other leasehold interests: the impact of reform 
 
 
Q135: None. 
 
Additional comments 
 
This whole proposal deals with the reform of leasehold and we have answered your 
questions based on that.  
 
Please be aware that leaseholders do not want leasehold reform, they want it to be 
abolished completely for new build and for reforms to make it viable to move away 
from leasehold for many if not all existing sites. 
 
We are also concerned that there are serious omissions within the proposed reform 
of enfranchisement rights and in particular those reforms needed to address the 
burdens created in modern leases which are now deemed to be “onerous”. We 
accept the subject of these potentially unfair terms in a lease were set out by the LC 
as an option for a further project but that MHCLG has chosen not to sponsor this 
work at the moment. 
 
We still hope these issues will be addressed as a matter of priority given they are 
time critical to tens of thousands of leaseholders and in particular those leaseholders 
who have been actively encouraged into “buying” a leasehold homes under the 
government funded “help to buy” scheme. 
 
 
 

SETTING AND MONITORING THE DEFERMENT RATE 
 
Author:  
 
Summary 
 
The purpose of this paper is to argue for a simple and objective method of determining the 
deferment rate to be used for leasehold extensions and leasehold enfranchisement. The 
proposals are: 
 
• The concept of marriage value, namely the supposed additional value an interest in land 

gains when the lessor’s and the lessee’s separate interests are married into single 
ownership, is economically incoherent. The implied market value of the two interests 
(leasehold and freehold) is equal to the implied market value of the interest with vacant 
possession. 

• A single deferment rate therefore determines the value of both freehold and leasehold 
interests. The deferment rate is defined as the discount rate that when applied the freehold 
price of vacant possession results in the price of deferred possession or freehold price, 



and which by implication defines the price of the corresponding leasehold value. Using a 
single rate for both freehold and leasehold, i.e. by assuming that marriage value is already 
embedded in the price of both, simplifies the cost of leasehold extension and 
enfranchisement.  

• The deferment rate can be simply estimated from the net rental income from the property 
(i.e. gross income net of management, void and maintenance costs), using the standard 
dividend discount model.i A simpler method benefits lessees who typically find the cost 
of subjective ‘professional’ advice prohibitive. 

• This method is preferable to other methods which are not market consistent. The paper 
considers 

o The Sportelli method, which employs subjective methods of determining 
unobservable variables such as risk premium and forecast future property growth 

o Current legal provisions, which provably distort the economic value at key points 
of the deferment rate term structure. 

o Objections to market-based models of term structure, such as the ‘broken clock’ 
argument put forward in the Sloane-Mundy judgment. 

Law Commission Criteria  
 
In its consultation paper 238, the Law Commission states that its role is to ensure that the law 
(i.e. around leaseholds) is fair, modern, simple and cost effective. 
 
The method proposed here satisfies these criteria. 
 
The method is fair in the sense that it adopts the valuation principles of International 
Financial Reporting Standards (IFRS). These reflect the assumptions that market participants 
would use when pricing an asset or liability, who would surely not treat themselves unfairly. 
  
It is modern in that it uses the fundamental assumptions of modern financial theory 
(developed mainly between the 1950s and 1970s) 
 
It is the simplest method that will satisfy the first two criteria above. A hard-wired wired ratio 
or percentage would be more simple, but hard-wired and therefore market inconsistent 
methods of valuation are always unfair to one side or the other, nor are they modern.   
 
It is cost-effective in that it could be implemented using some, though not all, of the services 
(e.g. Zoopla) already available in the market, making it cost effective to all participants. 
Some infrastructure would be required to monitor and record gross and net nominal rentals in 
different areas.  
 
Marriage value 
 
The first proposal is that marriage value is economically incoherent. The Law Commission 
defines marriage value as follows: 

 
“Marriage value” comprises the additional value an interest in land gains when the 
lessor’s and the lessee’s separate interests are “married” into single ownership. The 
aggregate value of those two interests held separately is often significantly less than 



the value of both where both are held by the same person. By way of analogy, a pair 
of Chinese vases are worth more as a pair than the sum of their individual values if 
owned separately. The additional value, where they are owned as a pair, is equivalent 
to marriage value.ii 

 
The claim that the market value (as opposed to the subjective value to an existing owner) 
increases when the two vases are combined together is incorrect. Suppose we find a single 
vase in the attic during a Spring clearout, and wonder whether to throw it away. But we read 
of a vase similar to this, one of a lost pair, and decide to keep it. Its value to us has already 
increased, not because we own the other vase, but because we suspect someone owns it. Then 
suppose we hear of someone else in the same situation, and that she hears of us. It that point 
we realise that the pair once together will have considerable value, so instantly its value goes 
up for each of us.  
 
The discovery of the existence of the other vase should be enough to raise the value (to the 
owner, or to the market) of both vases, because this discovery creates expectations of the 
possibility of ownership of both vases by a single person. This increase in value in the value 
of both vases must occur before actual joint ownership is achieved - unless the party with the 
other vase does not realise the existence of my vase. 
 
Furthermore, suppose we both put the vases up for auction. The whole room will be bidding 
with the aim of owning both vases, visibly bidding for one, and with secret bids for the other. 
So each person will know when they have succeeded in acquiring both vases, from which it 
follows that the auction will not finish until equilibrium is reached, i.e. when the current price 
of each of the vases combines to the market value of both together, if owned together. If you 
give up on one with the secret bid, you also give up on the visible bid. But then it is absurd to 
suppose two things have a value that is attributable merely to single ownership. Expectations 
and market knowledge mean that the value will be realised in the two things separately, 
probably long before single ownership. 
 
Note that the Law Commission argue that the ‘marriage value’ will increase as time to lease 
expiry decreases. Logic suggests it is the other way round. If there is significant value in 
owning both freehold and leasehold, i.e. the whole property, and there is one year to go, the 
freeholder simply waits. All the value will be in the freehold, even with a small time to 
expiry. If there is a long lease, say 100 years, then the value of a newly discovered 
development opportunity would considerable increase the value of combined ownership. 
Even in the latter case, the value of both leasehold and freehold would rise on the news of the 
development opportunity, but the relativities, i.e. leasehold divided by freehold value, would 
remain unchanged. For example, the lessee would see instantly that it is in his or her best 
interest to go for the highest possible price.  
 
Would the freeholder accept paying the lessee more than the implied leasehold relativity, if 
that were more than the relativity implied by single ownership? Surely not, given the 
situation is similar to the final stages of bidding for the vases. The equilibrium will be 
reached when the combined individual prices match the value to a single owner. Anything 
less would imply an arbitrage, anything more would imply the buyer paid more than the 
vases were worth as a pair. 
 



Hence it is not true that a pair of Chinese vases are worth more as a pair than the sum of their 
individual values if owned separately, if ‘value’ means ‘market value’. But market value 
equates to fair value, under most accounting systems.iii 
 
In conclusion, if marriage value is already built into the market value of the two interests 
(leasehold and freehold) it follows that both interests can be valued using a single discount 
rate, plus an estimate of the freehold value of vacant possession (FHVP).  
 
 Freehold interest value  =  FHVP e-qt 
 Leasehold interest value  =  FHVP(1 – e-qt) 
 
where q is the deferment rate, i.e. the (continuously compounded) discount rate that when 
applied the freehold price of vacant possession results in the price of deferred possession or 
freehold price.iv 
 
The deferment rate 
 
The deferment rate is the discount rate that when applied the freehold price of vacant 
possession results in the price of deferred possession or freehold price. The rate itself is not 
directly market observable, however it can be estimated as a function of market variables. 
The method proposed here uses net rental yields. 
 
The rental yield represents the value of living in the property for one year, or what the 
freeholder renounces by letting someone else enjoy the property. It seems natural that the 
same figure is used to compute the value of living in the property for t years,v and this can be 
shown mathematically as follows. 
 
Assume that rentals are paid annually in arrears, and let d1 be the first net annual rental 
receivable at the current year end, the current time being the beginning of the year. ‘Net’ 
means the gross or headline rental paid by tenants, less the costs incurred by the lessor such 
as management, maintenance and the expected costs of void (empty) periods while the 
property is being re-let.Then 
 

d1/S ≈ q 
 
where d1 is the first year end net rental receipt, S the estimated ‘spot price’, i.e. the freehold 
value of vacant possession estimated as the market value of an identical or similar property 
not encumbered by a leasehold, and q is the deferment rate as defined above. 
This is justified as follows. 
 
Let d0 be the net rental just received, i.e. received at the end of the previous year, with the 
current time being the beginning of the rental year. Then assuming that the value S of the 
property is the present value of all net rental receipts, which is what a market participant 
would reasonably assume. Then the following equation holds, 
 
 S = d0 y (1 + y + y2 + y3 …)  
 
where y = (1+g)/(1+r+P), where r is the risk free rate, P is the risk premium required by 
investors in residential property, and g is growth of net income (e.g. dividends or net rental, 



not property price). That is, for any rental cashflow period we project the year-end net rental 
by the expected growth rate g, then discount back by the investor required cost of equity r+P. 
We want to arrive at the deferment value Rn, i.e. the value of the encumbered property S 
minus the lost net rental for n periods.  
 
 Rn  =  d0 (yn + yn+1 …) 
 
Assume that there is no term structure to cost of equity or growth. (The effect of term 
structure will be discussed below), then the following equation is true. 
 
 (X) d0 (yn + yn+1 …)  =  d0 (1 + y + y2 …) yn  =  S yn 

Hence  
 Rn  =  S yn 
 
Define q as the discount rate applied to spot that gives the deferment value Rn. 
 
               Rn  =def  S e-qn  =  S yn  =  S (1+g)/(1+r+P) 
Hence  
               S e-qn  =  S (1+g)/(1+r+P) 
 
Solving for q 
 
               q = log(1+g) – log(1+r+P) ≈ r + P – g  
 
From the dividend discount model equation.vi 
 

d1/S  =  r + P – g  ≈  q 
 
Which was to be proved. Hence we can estimate the deferment rate q using observable values 
for the value of vacant possession S, and an estimate of the forthcoming net rental amount d1. 
 
Term structure of growth 
 
In the derivation equation it was assumed that there is no term structure to cost of equity 
(r+P) or growth (g). Assuming a term structure will make a difference to the deferment rate. 
Decreasing the discount rate for early periods (say the first 20 years), or increasing the 
growth rate for the same period has the effect of increasing q over the net rental yield, 
because it makes the value of lost income higher as a proportion of the deferment value.  
However, a pronounced term structure to either risk premium or growth seems unlikely. A 
forward rental rate is the rate one would pay to lease the property with a forward starting date 
for a certain period. Why would the market imagine that the forward rate from year 39-40 is 
significantly different from that between year 40-41, for example? It is difficult to see what 
information would justify that assumption. Moreover, the model which uses growth and 
discount rate assumptions, i.e. Sportelli, does not assume a term structure, and the burden of 
proof should be to demonstrate the existence of one, given the preference for a simple and 
objective model that is accessible to all participants in the market. 
 
Term structure of deferment rate 
 



Observations of deferment rates using leasehold prices show a term structure, with the 
deferment rate for short leases higher than for long leases. This is because the value of a short 
term lease approaches that of a short term rental, which is the gross, rather than the net rental 
yield. As the leasehold term increases, its value will approach that implied by the net rental 
yield, which can be shown as follows. 
Let q0 be the short term (i.e. annual) rental rate gross of annual costs c such as void rate, 
maintenance, management etc. Assume the following (crude) model 
 
 q0 (1 – c) A = qt (1 – c/t) A 
 
where A = (y + y2 + y3 …), and where qt is the gross effective rental rate over a longer let of t 
years. Then  
 
 qt = q0 (1 – c)/(1 – c/t) 
 
Thus the gross rental converges to the net rental over time. 
 
Net deferment rate 
 
The gross rental yield is gross of void, management and maintenance costs, which need to be 
deducted to arrive at a net number. Further careful research would be needed, and is beyond 
the scope of this purely methodological paper, but a representative assumption would be 1 
month out of 12 for void periods i.e. about 10% of income, 15% management costs and 15% 
maintenance. This suggests the net income is about 60% of gross.  
 
Note that maintenance costs should be netted only if the maintenance is required to preserve 
the value to the lessee. Towards the end of a lease, a lessee has little incentive to pay for long 
term structural work on the property, as opposed to cosmetic and decorative work. The cost 
of such work can be deferred to the prospective owner to whom the property reverts. The cost 
of deferred maintenance will thus tend to lower the value of the freehold, hence increase the 
deferment rate.  
There is also an assumption here the lessee will pay for maintenance (as opposed to a short 
term tenant, who relies on the lessor to do this). A long term lease where the lessor is 
responsible for maintenance would have a different value, given that to the present value of 
lost income we would have to add the present value of expected maintenance bills over the 
life of the lease. If these are covered by a service charge paid by the lessee, the case is similar 
to where the lessee pays for maintenance, including insurance costs to cover structural work. 
 
The cases where lessees were required to, or asked to, pay for cladding work seem to be a 
contractual failure. Expensive and unexpected costs (such as the discovery of a fire risk in the 
structure) are clearly a form of insurance risk, and should be dealt with accordingly, i.e. it 
should be clear to both parties (lessor and lessee) who bears insurance risk. Insurance risk is 
only relevant to the pricing of a deferment contract as it relates to insurance cost. Any 
leasehold contract should be clear as to who bears this cost, and who is therefore responsible 
for bearing the risk, which would ideally be passed on to a third party non-life insurer. 
 
Other methods 
 
Hedonic Regression 
 



Some models use the statistical technique known as hedonic regression, the underlying 
assumption of which is that the price of a good (e.g. a flat) is the aggregate of the prices of 
the individual attributes of that good. For example, a flat consists of a certain number of 
rooms, other amenities or condition, accessibility etc, plus a number costs, such as council 
tax, ground rent etc). The model described in Bracke et al 2016 takes historical data on prime 
Central London properties sold as leaseholds, where the relevant attributes of each property 
are known, and tries to isolate the unobserved contribution to price of each attribute, 
including lease length.  
 
This method appears plausible and could be used to corroborate data from net rental yields. 
The model has come under some criticism. In the well-known Sloane vs. Mundy case, the 
tribunal determined that the one hedonic model was a ‘broken clock’ because it predicted a 
higher value for a flat without rights, than the one the same flat had recently traded for with 
rights.vii However, there is evidence that transactions are based on existing ‘relativity charts’ 
used by agents, see below, moreover it can be shown (see below) that the deferment rate is 
changes gradually over time, and there is no reason that a model developed to predict 
leasehold values based on data from the early 1990s should have any relevance to market 
data from the late 2010s. 
 
Sportelli 
Following the Sportelli caseviii the Lands Tribunal adopted the so-called Sportelli formula to 
determine the deferment rate, as follows: 
 

q = r* + P – g* 
 
where q is the deferment rate, r* the real risk free rate, P the risk premium for the residential 
property market, and g* the real long-term growth in house pricesix. The formula has been 
used in land tribunals since 2005 to decide the premium payable by a lessee to extend the 
lease. The deferment rate was set in 2005 at 4.5%, although the Sloane-Mundy decision 
favoured a lower rate. 
The problem of the Sportelli method is that both P (the risk premium that property investors 
supposedly demand for investment in housing) and the real growth g* are fundamentally 
unobservable quantities, yet are used to determine a quantity that is observable. As shown 
above, the deferment rate q is approximately equal to the current net rental yield, which in 
turn is equal to the nominal interest rate minus the nominal growth rate 
 
 r+P-g = d1/S ≈ q 
 
Note that inflation cancels out: given that both the risk free rate r and the anticipated growth 
rate g include inflation expectations.  
 
Perhaps for this reason, the Tribunal determined that the rate might not be appropriate where 
the lease has less than 20 years unexpired, and that for leases with an unexpired term under 5 
years the deferment rate should be based on the net rental yield. But it makes no sense to 
change the method after 20 years: the future cashflow at any point is always the initial net 
rental compounded by some arbitrary growth rate, and it is always discounted by the same 
discount rate. The ratio of the deferment to spot price is therefore determined solely by the 
spot price and the initial rental amount.x 
 



For a similar reason, the Prudential Regulation Authority decided in its Consultation Paper 
CP 13/18 (July 2018) that the Sportelli method would not be used to determined the 
deferment rate used in equity release mortgage valuation. 
 
Market distortions 
 
In the Sloane-Mundy tribunal, it was argued that the use of fixed ‘relativity graphs’ such as 
the Gerald Eve graph, have distorted the market because the transactions on which they are 
based reflected the embedded use of graphs in the market.xi 
 
There is some evidence of distorted forward rates in the RICS prime London graph. A 
forward rental is the rate one would pay to lease the property with a forward starting date for 
a definite period. The first chart below shows RICS Prime London leasehold relativities 
versus Sloane Mundy lessor and lessee modelled relativities. The deferment rate implied by 
the lessor’s claim was 2.6%, that implied by the lessee’s claim was 3.9%.xii It is already clear 
that the RICS relativity does not ‘stay on the rails’. At short and long maturities it approaches 
or equals the lessee relativity, at maturities around 50 years it approaches the lessor relativity.  
The problem of lumpy forward rates becomes even more apparent when we use more 
granular leasehold information, such as that maintained by LLP. We calculate the forward 
F(t, t+1). 
 
 F(t1, t2)  =  log(Lt1/ Lt2)/(t2 – t1) 
 
where Lt is the leasehold relativity for term t. If we model Lt as e-qt, it is easily shown that the 
forward rate is equal to the deferment rate q, for any chosen period. This is how it should be: 
there is no economic reason why the price of a rental between years 79 to 80 should be 
different from the price between years 80 to 81. If we look at the second chart, which uses 
actual data, the forward rates for longer maturities are far more volatile than those for shorter 
maturities, which is the opposite of how it should be. This is a sure sign either of poor data, 
or of market distortion. 
 
 

 
 



Chart: RICS leasehold relativities versus Sloane Mundy lessor and lessee modelled 
relativities.  
 

 
 
One possible cause of distortion is the effect of the 2002 Act which removed marriage value 
from valuation calculations where the lease has more than 80 years left to run. This makes no 
economic sense, and as argued above, marriage value itself makes no economic sense, where 
‘value’ means ‘market value’ 
 
Measuring and monitoring deferment rate 
 
The implied deferment rate varies over time, as the chart below clearly shows. When 
property prices increase over the value of rents, the rate falls, when they decrease relative to 
rents, the yield rises. For example, the rate fell to a low of 3% at the end of 1988 as the 1980s 
property bubble reached its height, rose to a high of over 5% as the market subsequently 
collapsed in the 1990s. Thereafter it has fallen again with the UK property boom from the 
late 1990s to date. 
 
It may be argued that a high price does not reasonably reflect the true future rental value of a 
property, that prices are more likely to fall as the bubble collapses etc. This may be true, 
however an estimate of the likely future value of an asset is highly subjective and difficult to 
estimate. Moreover the value of enfranchisement, e.g. for a property with a 20 year leasehold, 
is closely tied to the value of the property with vacant possession, and it would be unfair to 
the freeholder to give away a valuable asset at well below its market value. Conversely, when 
rental yields are high and property values low relative to rents, such as at the end of the 
1990s, this would make the cost of enfranchisement cheap, but that merely reflects the low 
value of the encumbered property. 
 
Therefore the rate would have to be monitored over time.  
 
The rate would also have to be monitored by area, as it is also well known that rentals and 
houses prices vary significantly by region. Moreover, there is currently no data service 
available that accurately links the rental on specific properties to the price of the same 
properties. The chart below reflects an index of all UK property prices, including the majority 



of properties which are not rented out, whereas the rental index reflects an index of rental 
values on rental properties only.  
 

 
 
Table: UK property prices, nominal rentals and implied rental yield. Source OECD. 
 
To provide an accurate service, rental values would have to be monitored, perhaps annually, 
together with estimates of the value of the properties rented. Such a service could be provided 
by a government agency (such as the Office for National Statistics), or by a private serviced 
such as Zoopla, or a mixture of both. See the table below for the type of data provided by 
Zoopla. If a private service, there would have to be checks and balances to ensure there was 
no selection bias in favour of either lessors or lessees. 
 
This service would provide a gross rental yield. The deferment rate, i.e. the net rental yield, 
could then be estimated by multiplying by a fixed factor representing management, void and 
maintenance costs. A factor of 60% is commonly used [more]. 



 
Table: property prices and rental asking prices provided by Zoopla.xiii  
 
It is beyond the scope of this paper to investigate the cost of providing such a service. 
Generally, the lower the cost of implementation, the more likely the service would be 
captured by one or the other interested parties. 
 
Once a deferment rate is available for a particular area, the cost of extension or 
enfranchisement can be determined as follows. 
 
 Cost of enfranchisement = S e-qt 

 Cost of extension  =  S (e-qt – e-q(t+n)) 
 
where S is an estimate of the unencumbered value of the property, provided by an 
independent surveyor, t is the current term of the lease, and n the number of years required to 
extend. 
 
We would highlight that accurate monitoring of rental yield would benefit all the housing 
market, not just the leasehold sector. For example, it could help potential landlords identify 
places where income was high, encouraging investment in such places, and help potential 
tenants identify places where rentals were low. 
 
Fair value 
 
IFRS rulesxiv define a fair value hierarchy which categorises valuation inputs into three 
levels, as follows. 



• Level 1 inputs are quoted prices (unadjusted) in active markets for identical assets or 
liabilities that the entity can access at the measurement date. 

• Level 2 inputs are inputs other than quoted prices included within Level, that include 
quoted prices for similar assets or liabilities in active markets, quoted prices for identical 
or similar assets or liabilities in markets that are not active, market corroborated inputs 
etc. 

• Level 3 inputs for the asset or liability are those which while unobservable, reflect the 
assumptions that market participants would use when pricing the asset or liability. A 
‘market participant’ is one who is independent from other participants, knowledgeable or 
having a ‘reasonable understanding’ about the asset or liability, and is both able and 
willing to enter into a transaction for the relevant asset or liability. 

The valuation hierarchy assigns the highest priority to quoted prices in active markets for 
identical assets or liabilities (Level 1 inputs) and the lowest priority to unobservable inputs 
(Level 3 inputs). 
 
The valuation method defended here is level 2. All inputs (gross rental, costs of rental, 
contract maturity, estimated FHVP) are observable values for similar assets. For example, we 
estimate FHVP by looking at the value of a similar but unencumbered property which has 
recently been on the market. We estimate gross rental by looking at the nominal rental and 
price for a similar property, as captured by indices. This method by definition yields a fair 
value. 
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Leasehold Enfranchisement Team 
Law Commission 
1st Floor Tower 
52 Queen’s Anne Gate 
London, SW1H 9AG                7 January 2019  

 
        BY EMAIL ONLY 

Dear Sirs 

LEASE response to the ‘Leasehold home ownership: buying your freehold or 
extending your lease, Consultation paper’. 

We welcome the opportunity to enclose our formal response to ‘Leasehold home 
ownership: buying your freehold or extending your lease’. We wish to highlight our 
standpoint is that of an organisation which  prioritises the interests of residential 
leaseholders and to ensure those are adequately promoted and protected as the 
reform programme is taken forward. 

The response is lengthy, and so to assist the reader we summarise our comments in 
paragraphs 1 to 4 below: 

1. What should the enfranchisement rights be? 

• We agree that there should be a streamlined set of rights including new rights to 
acquire the freehold of an estate collectively and the new “right to participate” for 
those leaseholders who did not take part in a collective freehold acquisition. 

• We agree that for lease extensions there should be one single regime for houses 
and flats. 

• We agree that the Nominee purchaser should be a company limited by guarantee 
with the Articles of association to contain certain prescribed articles. It is 
important, however, that there should be ways of encouraging those taking on the 
responsibility of becoming directors of the Nominee purchaser company. 

• We agree that leaseholders should be able to insist on the freeholder taking a 
leaseback of those parts of the premises (save for common parts) not let to 
participating leaseholders. 
 

2. Who should be entitled to exercise enfranchisement rights? 

• We agree to the creation of a single scheme of qualifying criteria by replacing the 
terms “house” and “flat” with “residential unit.” 





 

 

Chapter 4 

Q1. We invite the views of consultees as to 
whether a reformed enfranchisement regime 
should treat particular issues differently in 
England and in Wales.  
 
Consultees are welcome to share their views on 
this point here, or in response to questions 
which we ask later on particular issues. 
 

Whilst we can see no compelling reason why a reformed 
enfranchisement regime should treat particular issues differently in 
England and in Wales, since they are broadly treated the same at 
present, we  appreciate that ultimately this is a political question as 
to whether the two nations view the reformed enfranchisement 
regime in the same way. 
 
 

Q2. We provisionally propose that leaseholders 
of both houses and flats should be entitled, as 
often as they so wish (and on payment of a 
premium), to obtain a new, extended lease at a 
nominal ground rent.  
 
Do consultees agree? 
 
We invite the views of consultees as to: 
(1) the appropriate length of such lease 

extension; and  
(2)  the points at which the landlord should be 

entitled to terminate the lease (paying 
appropriate compensation to the 
leaseholder) for the purposes of 
redevelopment. 

Yes, this provisional proposal seems like an equitable reform, 
which gives leaseholders of houses parity with the rights of 
leaseholders of flats. 
 
(1) In the majority of cases we come across the 90 year lease 

extension is sufficient to create a reasonably long, mortgage 
able lease. However, there are some instances where a lease 
has become very short and even with the 90 year extension 
may mean that a further extension will be required in a relatively 
short space of time for the premises to remain mortgageable. 
We have looked at the requirements of various lenders listed in 
the UK Finance Mortgage Lenders Handbook as to the 
minimum unexpired lease term each lender would accept. It is 
apparent that The Nationwide Building Society for New Build 
Properties (including office conversions) would not accept an 
unexpired lease term of less than 125 years on a new build flat 
or 250 years on a new build house. Accordingly as a lease 
extension is by law a new lease we would suggest that a length 
of lease extension of between 125-250 years may be 



 

appropriate. 
 
(2) We consider that for houses and flats the landlord’s right to 

terminate the lease for redevelopment should be on the basis of 
the 1993 Act namely that the lease can be terminated in the 
twelve months before the end of the existing lease and in the 
last five years of the extended term. A rolling break clause such 
as under a 1967 Act lease extension is wholly unacceptable for 
the reason given by the Law Commission; namely it creates too 
much uncertainty for leaseholders. 

Q3. We invite the views of consultees as to 
whether the right to a lease extension should in 
all cases be a right to an extended term at a 
nominal ground rent, or whether leaseholders 
should also have the choice: 
 
(1) only to extend the lease(without changing 

the ground rent); or  
(2) only to extinguish the ground rent (without 

extending the lease). 
 

Our view is that leaseholders should have the additional two 
choices set out, namely to opt for just extending the lease, or just 
extinguishing the ground rent. 
 
(1) There may be occasions where the ground rent is not at an 

onerous level and the leaseholder is satisfied to leave this as it 
stands and extend the lease only. We refer to our response to 
the MHCLG Consultation paper “Tackling unfair practices in the 
Leasehold Market” where we propose that the Initial annual 
ground rent should be no more than 0.1% of the property's 
value and capped at £500.In the circumstances we take the 
view that a rent above this level should be regarded as an 
onerous one. 

 
(2) Where the leaseholder’s main objective is to get rid of an 

onerous ground rent, and there has been no government 
intervention to address existing onerous ground rents, they may 
wish only to exercise the option of reducing the ground rent to a 
peppercorn without extending the lease. 

 
 

Q4.We provisionally propose that; We agree with these provisional proposals, save that there should 



 

 
(1) a leaseholder claiming a lease extension 

should be entitled to a lease extension on 
the whole of the premises let under his or 
her existing lease, whether or not the 
entirety of the premises fall within the 
curtilage of the building; 

(2) landlords should be able to propose that 
other land be included within a lease 
extension ,and that there should be no time 
limit within which that proposal can be made 
; and  

(3) there should be no power for landlords to 
argue that parts of the premises let under a 
leaseholder`s existing lease should be 
excluded from a lease extension. 

 
Do consultees agree? 

be a time limit for  landlords to be able to propose that other land 
be included within a lease extension. 
 
 

Q5. We provisionally propose that a lease 
extension should automatically: 
 
(1) be subject to any mortgage that is secured 

over the existing lease, and 
 
(2) bind the landlord’s mortgagee. 
 
Do consultees agree? 

Both of these provisional proposals are agreed. 

Q6. We provisionally propose that (except in the 
case of Aggio-style leases and cases where the 
common parts of a building are owned and 
managed by a third party) the terms of a lease 
extension (other than the length of the term and 

On the whole we would agree with this provisional proposal so long 
as the prescribed list is not too restrictive. 
Those terms given as examples in Figure 3 of the consultation 
paper are good examples of terms which should be included within 
such a prescribed list. It is of importance that any such terms .be 



 

the ground rent) should be identical to the terms 
of the existing lease, save where either party 
has elected to include terms drawn from a 
prescribed list of non-contentious 
modernisations.  
Do consultees agree? 
 
We invite the views of consultees as to the 
terms that should be included within such a 
prescribed list. 
 
Do consultees consider that it would be 
appropriate to adopt a standard or model lease 
for Aggio-style leases? Alternatively, would it be 
appropriate to use a standard or model lease as 
a starting point in such cases? 
 

acceptable to lending institutions as reflected in the requirements 
of  the UK Finance Mortgage Lenders Handbook  
 
We would suggest a standard or model lease as a starting point for 
Aggio-style leases. 
 

Q7. Do consultees consider that the ability of 
parties to enter into a lease extension outside 
the 1967 and 1993 Acts creates significant 
problems in practice? 
 
What steps, if any, do consultees consider could 
be taken to control or limit the use or impact of 
parties entering into a lease extension outside 
of a new statutory enfranchisement regime? 
 

At present a significant number of leaseholders seem to prefer the 
non-statutory route to lease extension, as it is perceived as quicker 
and saving professional costs. There is however, risk for 
leaseholders agreeing to terms that are not favourable in the long 
term simply to obtain a speedy process, particularly where the 
leaseholder is anxious to sell and under pressure to agree to terms 
put forward during a lease extension negotiation outside the 1967 
and 1993 Acts. The onerous ground rent increase issue particularly 
springs to mind. 
 
There is an imbalance in power under the non-statutory route, 
whereby the freeholder can dictate the terms on a take it or leave it 
basis. If the statutory route is simplified and made more cost 
effective, it may be that leaseholders will opt for this as the 
preferable route. 



 

 
We would suggest it is unduly restrictive to ban the entering into of 
a lease extension outside of a new statutory enfranchisement 
regime. However, it should be a requirement that leaseholders be 
given a statutory notice warning of the risks of accepting such a 
lease, and their entitlement under the statutory scheme. This could 
be along the lines of a warning notice (expressed in plain English) 
to those negotiating a business lease renewal-The form of this 
notice is set out in Schedule 1 to the Regulatory Reform (Business 
Tenancies) (England and Wales) Order 2003 (SI 2003/3096). 

Q8. We invite consultees to tell us about their 
experiences in practice of the statutory 
provisions under the 1967 and 1993 Acts which 
enable a landlord and leaseholder, with court 
approval, to enter into a lease extension under 
which the leaseholder is precluded from 
exercising further enfranchisement rights in the 
future. 
 
Do consultees consider that similar provision 
should be made under any new 
enfranchisement regime? 

We do not have experience of this issue but we note that court 
approval is required before any such lease extension can be 
entered into. 
 
As above, not come across this issue in the enquiries we receive. 
However, we pose the question why should this continue? 
 

Q9. To what extent would our proposed uniform 
right to a lease extension at a nominal ground 
rent, for both houses and flats, increase the 
likelihood of leaseholders seeking lease 
extensions under (future) enfranchisement 
legislation? 
 

There may be little to no change with regards to leasehold houses 
since, faced with a choice, buying the freehold is highly likely to be 
the most attractive alternative. Moreover the intended abolition of 
creating new leasehold houses is testament to this being an 
unappealing form of tenure for house owners. 
 
The uptake in lease extensions on leasehold flats may also 
increase, if the length of the lease extension granted is increased 
from the current additional 90 years and the process is 
streamlined.  



 

 
Q10. We welcome evidence as to whether, and 
if so, how, an increase in the length of a 
statutory lease extension would affect: 
 
(1) the leasehold market; and 
(2) the mortgagability of leases. 

We do not have this evidence. Nevertheless, it would seem likely 
that the mortgageability and marketability of leases would increase 
with the right to a longer lease extension  

Q11. We have asked whether leaseholders 
should have the option of: 
(1) extending their leases without changing the 
ground rent; or 
(2) extinguishing their ground rent without 
extending the term of the lease. 
 
We welcome evidence as to the likely uptake of 
these options by leaseholders. 
 

We do not have this evidence, but see answer at question 3. 
 

Q12. To what extent does the current ability of 
parties negotiating a lease extension to include 
such terms as they may agree in the lease 
extension: 
 
(1) increase the duration and cost of the 

enfranchisement process; 
(2) increase the potential for disputes; and 
(3) lead to the imposition of onerous or 

undesirable terms upon leaseholders under 
the lease extension, resulting in additional 
future costs to leaseholders? 

 
To what extent would restricting parties’ ability 
to introduce new terms into a lease extension to 

On the current ability of parties negotiating a lease extension to 
include such terms as they may agree in the lease extension, we 
respond as follows: 
 
(1) An informal lease extension can be quicker than the statutory 

route. The landlord`s and leaseholder`s professional costs can 
also be reduced under the informal route. 

(2) Terms agreed in haste, or under pressure, by a leaseholder 
may increase the chance for future disputes. This can arise 
particularly where the lease extension is obtained in order to 
sell the property.  

 
On to what extent would restricting parties’ ability to introduce new 
terms into a lease extension to terms which are drawn from a 
prescribed list, we respond as follows 



 

terms which are drawn from a prescribed list: 
(1) reduce the time and cost involved in 

acquiring a lease extension; 
(2) reduce the potential for disputes; and 
(3) reduce future costs to leaseholders arising 

from the terms of the lease extension? 
 
 
 
Would this reform lead to a higher proportion of 
leaseholders seeking to exercise their right to a 
lease extension? 

 
(1) This would very much depend on how modern the current lease 

is in terms of user and similar provisions. The more modern, the 
less it may affect time and cost.  

(2) Yes, in more modern leases, it could reduce the potential for 
disputes. 

(3) Reduction of future costs to leaseholders should be one of the 
consequences. 

 
Our sense is that the premium for the extension is the principal 
driver for action. However, taken together the reforms, and a 
campaign to inform leaseholders about them, would seem likely to 
see a higher proportion seeking lease extension by right. 

 

Chapter 5 

Q.13. We provisionally propose that, where an 
individual freehold acquisition claim is made:  
 
(1) the leaseholder should be entitled to a 
transfer of:  
 
(a) the whole of the building in which his or her 
residential unit is situated, even if parts of that 
building are not included within his or her 
existing lease; and  
 
(b) the whole of his or her premises let under 
the existing lease, whether or not the entirety 
of those premises falls within the curtilage of 
the building; and  

We agree with the provisional proposal that the leaseholder should 
be entitled to a transfer of the whole of the building in which their 
residential unit is located and the whole of their premises let under 
the existing lease. 
 
We consider that there should be a statutory deadline or time limit 
for raising the issues set out in (2) 



 

 
(2) there should be no statutory deadline or 
time limit for landlords to propose that other 
land originally let to the leaseholder, but now 
assigned to another, should also be included 
in the transfer, or that parts of the premises 
that are above or below other premises in 
which he has an interest should be excluded 
from the transfer. 
 
Do consultees agree? 
Q.14. We provisionally propose that, where an 
individual freehold acquisition claim is made:  
 
(1) any mortgage secured against the freehold 
title should automatically be discharged upon 
execution of the transfer; but  
 
(2) the leaseholder should be under a duty to 
pay:  
(a) the whole of the price; or  
 
(b) (if less) the sum outstanding under the 
mortgage; to the mortgagee or, alternatively, 
into court; and  
 
(3) any sums due from the leaseholder to the 
landlord should be reduced by any sums paid 
under (2) above. 
 
Do consultees agree?  
 

We agree with the provisional proposal that any mortgage should 
automatically be discharged upon the freehold transfer being 
executed with the leaseholder under a duty to pay the whole of the 
price or, as the case may be, a lesser sum to the mortgagee or into 
court with consequent reduction of any sums due to the landlord. 
 
We agree with the provisional proposal that a landlord should be 
obliged to use best endeavours to redeem any rentcharge. 



 

 
We also provisionally propose that where an 
individual freehold acquisition claim is made – 
save in the case of estate rentcharges 
imposed to secure positive covenants – a 
landlord should be under a duty to use his or 
her best endeavours to redeem any 
rentcharge. 
 
Do consultees agree? 
 
Q.15. We invite the views of consultees as to 
whether a leaseholder making an individual 
freehold acquisition claim should acquire the 
freehold subject to the rights and obligations 
on which the freehold is currently held, or on 
terms reflecting the rights and obligations 
contained in the existing lease. 
 
We provisionally propose that, on an individual 
freehold acquisition claim, additional terms 
may only be added to the transfer where the 
leaseholder elects to include a term drawn 
from a prescribed list of terms.  
 
Do consultees agree? 
 
We invite the views of consultees as to the 
types of additional terms that should be 
included within such a prescribed list. 
 

We consider that ultimately the individual freehold acquisition claim 
should enable the enfranchising leaseholders to benefit from rights 
that go with the freehold title whilst not losing those which they 
currently have under the existing lease. 
 
We agree with the provisional proposal that additional terms may 
only be added to the transfer where the leaseholder elects to include 
a term drawn from a prescribed list of terms. 
 
We consider that those practising on a regular basis in the 
conveyancing field are best placed to advise on the types of 
additional terms that should be included, but we would wish to 
ensure the emphasis is that any such additional terms are not 
adverse to the interests of enfranchising leaseholders. 

Q.16. We invite the views of consultees as to  We consider that where the existing lease includes rights and 



 

whether, where a leaseholder’s existing lease 
contains rights and obligations in respect of 
land that is to be retained by the landlord, the 
leaseholder should (where there is no current 
estate management scheme in place) acquire 
the freehold subject to terms in respect of the 
retained land that: 
 
(1) reflect the rights and obligations set out in 
the leaseholder’s existing lease; or  
 
(2) appear within a prescribed list of 
appropriate covenants.  
 
We invite the view of consultees as to the 
types of terms that should be included within 
such a prescribed list. 

obligations regarding land retained by the landlord the leaseholder 
should obtain the freehold subject to terms relating to the freehold 
land that appear within a prescribed list of appropriate covenants. 
We consider that those practising on a regular basis in the 
conveyancing field are best placed to advise on the types of terms 
that should be included, but we would wish to ensure the emphasis 
is that any such terms are not adverse to the interests of 
enfranchising leaseholders. 

Q.17. We provisionally propose that any 
obligation owed to a landlord of an estate by a 
leaseholder who has acquired the freehold of 
their premises should be enforceable whether 
or not the landlord has retained land that 
benefits from that obligation.  
 
Do consultees agree?  
 
We invite the views of consultees as to 
whether unpaid sums due from a leaseholder 
who has acquired the freehold of their 
premises to a landlord of an estate should be 
capable of being charged against the freehold 
and enforced by the landlord as if he or she 

We agree with the provisional proposal. 
 
 
 
 
 
 
 
 
If any unpaid sums due from a leaseholder who has acquired the 
freehold of their premises to a landlord of an estate are to be 
charged against that freehold and enforced by the landlord as if they 
were a mortgagee of the property, then we consider there should be 
a De minimis level for such unpaid sums. 



 

were a mortgagee of the property. 
 
 
Q.18. We provisionally propose that where a 
leaseholder’s existing lease does not contain 
rights and obligations in respect of land that is 
to be retained by the landlord, the leaseholder 
should (where there is no current estate 
management scheme in place) acquire the 
freehold subject to terms in respect of the 
retained land that appear within a prescribed 
list of appropriate covenants.  
 
Do consultees agree?  
 
We invite the views of consultees as to the 
types of terms that should be included within 
any prescribed list 
 

We agree with this provisional proposal; and as regards the second 
part of this question respond saying that that those practising on a 
regular basis in the conveyancing field are best placed to advise on 
the types of terms that should be included, but we would wish to 
ensure the emphasis is that any such terms are not adverse to the 
interests of enfranchising leaseholders. 
 
 
 
 

Q.19. Do consultees believe that the ability of 
parties to enter into a transfer of the freehold 
of a house outside the 1967 Act creates 
significant problems in practice? 
 
 
What steps, if any, do consultees believe could 
be taken to control or limit the use or impact of 
parties entering into a freehold transfer to an 
individual leaseholder outside of a new 
statutory enfranchisement regime? 
 

It depends on the balance of power between freeholder and 
leaseholder. Owners of low value houses in the North and the 
Midlands can be on the receiving end of offers to sell the freehold at 
an unreasonable price particularly from someone who has acquired 
a portfolio of such reversions at an auction. 
 
We would suggest it is unduly restrictive to ban the entering into of a 
freehold transfer outside of a new statutory regime. However, it 
should be a requirement that a leaseholder is given a statutory 
notice warning of the risks of accepting such a transfer and their 
entitlement under the statutory scheme. This could be along the 
lines of a warning notice (expressed in plain English)  to those 
negotiating a business lease renewal - The form of this notice is set 



 

out in Schedule 1 to the Regulatory Reform (Business Tenancies) 
(England and Wales) Order 2003 (SI 2003/3096). 
 

Q.20. To what extent does the current ability of 
parties negotiating the terms of a claim to 
acquire the freehold of a house to agree the 
terms of the freehold transfer without 
restriction:  
 
(1) increase the duration and cost of the 

enfranchisement process;  
(2) increase the potential for disputes; and 
(3) lead to the inclusion of unusual terms 

within the freehold transfer, resulting in 
additional future costs to former 
leaseholders?  

 
To what extent would limitations on the ability 
of parties to include new rights and obligations 
in a freehold transfer to an individual 
leaseholder: 
 
(1) reduce the time and cost involved in 

acquiring the freehold individually;  
(2) reduce the potential for disputes; and  
(3) reduce future costs to former leaseholders 

arising from the terms of the freehold 
transfer?  

 
Would this reform result in a higher proportion 
of leaseholders seeking to exercise their right 
of individual freehold acquisition? 

We believe all the consequences cited here can potentially arise 
from the current ability of parties negotiating terms of house 
enfranchisement to agree terms of the freehold transfer without 
restriction. We anticipate limitations on the ability of parties to 
include new rights and obligations in a freehold transfer to an 
individual leaseholder would potentially achieve the reductions cited 
in (1) to (3).and further anticipate that this reform is likely to result in 
a higher proportion of leaseholders seeking to exercise their right of 
individual freehold acquisition. 



 

 

 

Chapter 6 

Q 21; We provisionally propose:  
 
(1) a general requirement that a collective 

freehold acquisition claim must be carried 
out by a nominee purchaser which is a 
company; and  

(2) an exception to the above requirement 
where: (a) the premises to be acquired 
contain four residential units or fewer; (b) 
all residential units are held on long leases; 
(c) the leaseholders of all residential units 
are participating in the claim; and (d) all 
those leaseholders agree 

 
Do consultees agree?  
 
Do consultees consider that some of the 
requirements of company law are 
inappropriate or onerous for a nominee 
purchaser company? If so, please tell us 
which. 
 
 
 
 

(1) We agree with the provisional proposal that a collective freehold 
acquisition claim should be undertaken by a nominee purchaser 
which is a company. This would be consistent with Right to 
Manage and Commonhold and is a vehicle with which 
practitioners in the enfranchisement field are familiar.  

 
Using a company – where there are four or fewer flats – means one 
does not have to change the title document every time a flat is sold. 
The Commission should also consider the model of co-operatives as 
a vehicle for the acquiring and holding of freehold title. We make this 
suggestion as it is a business that owns or rents property for the 
purpose of housing its members. A fully mutual Housing Co-
operative is one in which all members are tenants or prospective 
tenants and all tenants are members. In other words, it is the people 
that the co-op is housing or intends to house who decide how it will 
be run, and no one else. 
 
 
(2) We accept that there is a strong case to permit an exception to 

the above requirement in the case of claims concerning a small 
building but only where the risk of making the right to participate 
more difficult can be eliminated. We consider the four conditions 
set out in the question eliminate this risk as they will ensure there 
are no remaining leaseholders (or potential leaseholders) who 
may later try to exercise the right to participate. 

 
With regard to the requirements of company law we are aware that 



 

managing agents are often engaged by leasehold-controlled 
freehold companies even in the case of small to medium sized 
buildings. with such agents dealing –perhaps for a small fee-with the 
formalities involved with keeping the company alive such as filing 
confirmation statements and annual accounts. 
 
Of more importance is being able to find those among the 
leaseholders prepared to be directors with all of the responsibilities 
that this entails. This is not an easy task since it means finding 
people prepared to give up their free time to deal with duties and 
responsibilities which are highly likely to be unpaid and to expose 
themselves to the risks arising from the Companies Act 2006, health 
and safety and other legislation. Non-leaseholders such as solicitors 
and accountants may be prepared to act as directors but they will 
want to be paid. 
 
Director’s responsibilities can be onerous but we are not certain how 
these can be relaxed.  

Q.22; We provisionally propose that the 
nominee purchaser company used for a 
collective freehold acquisition claim must be a 
company limited by guarantee. 
  
Do consultees agree? 
 

We agree with the provisional proposal that the nominee purchaser 
company used for a collective freehold acquisition claim should be a 
company limited by guarantee. 
 
We are persuaded by the claim in the consultation paper that such a 
company is likely to be administratively more convenient to operate 
than one limited by shares certainly when a member’s flat is being 
sold and particularly on those occasions when the stock transfer 
form is overlooked during the sale transaction. 

Q.23; We provisionally propose that the 
articles of association of any nominee 
purchaser company exercising the right of 
collective freehold acquisition must contain 
certain prescribed articles.  

We agree with the provisional proposal that the articles of 
association of any nominee purchaser company that exercises the 
right of collective enfranchisement should contain certain prescribed 
articles. This would be consistent with Right to Manage and 
Commonhold. 



 

 
We also propose that those prescribed articles 
may only be departed from where:  
 
(1) all the residential units within the premises 

are held on long leases; and  
 
(2) the leaseholders of all residential units are 

members of the nominee purchaser 
company. 

  
Do consultees agree?  
 
We invite the views of consultees as to:  
 
(1) the matters in respect of which it would be 

desirable for articles to be prescribed; and 
 
(2) any matters in respect of which it would be 

desirable to require provision in the articles 
of association, albeit with some freedom as 
to that provision.  

 
We also agree to the proposal as to when a departure from such 
prescribed articles could take place.  
 
We consider those listed in paragraph 6.83 of the consultation paper 
are examples of matters that would be desirable to be the subject of 
prescribed articles and those listed in paragraph 6.85 are examples 
of matters for which it would be desirable to require provision in the 
articles albeit with some freedom as to how they do so. We would 
mention the existence of prescribed articles for Right to Manage and 
Commonhold and they could be a good starting point. 
 
 
 
 
 
 
  

Q.24 We provisionally propose that a nominee 
purchaser company, having carried out a 
collective freehold acquisition, be restricted 
from disposing of the premises acquired, save 
where:  
 
(1) all the residential units within the premises 

are held on long leases; 
(2) the leaseholders of all residential units are 

members of the nominee purchaser 

We agree with the provisional proposal. 
 
 
We consider one of the grounds on which the Tribunal should be 
entitled to order a disposition of the premises acquired collectively 
by a nominee purchaser company is that it would be to the overall 
benefit of the majority of company members for the disposition to 
proceed after hearing and considering representations from 
members both for and against.  
 



 

company; and  
(3) all members of the company agree with the 

proposed disposition;  
(4) OR  
(5) the Tribunal makes an order permitting the 

proposed disposition.  
 
Do consultees agree? 
 
We invite the views of consultees as to the 
grounds on which the Tribunal should be 
empowered to permit a disposition of the 
premises acquired collectively by a nominee 
purchaser company.  
Q. 25  
 
We provisionally propose that the right of 
collective freehold acquisition should extend to 
the acquisition of the freehold of an entire 
estate consisting of multiple buildings.  
 
 
Do consultees agree?  
 
We invite the views of consultees as to how 
such a right might operate. Do consultees 
consider that there are any problems with the 
approach we have suggested at paragraph 
6.95, or any other issues for which we would 
need to provide? 

 
 
We agree with the provisional proposal that the right of collective 
enfranchisement should extend to acquiring the freehold of an entire 
estate comprising multiple buildings. This should ensure continuity 
and consistency in the provision of common services Eg in 
communal areas. 
 
 
 
We broadly agree with the approach set out in para.6.95 of the 
consultation paper particularly as it does not impose estate 
enfranchisement upon those leaseholders who have already 
exercised enfranchisement either individually or collectively. 
 

Q.26 We provisionally propose that a nominee 
purchaser carrying out a collective freehold 

We agree with these provisional proposals at (1) and (2) and that 
provided that participating leaseholders wish to acquire the freehold 



 

acquisition should acquire:  
 
(1) the freehold to the building or buildings in 
which the flats are situated, including any 
common parts; and  
 
(2) any other land let with the flats within the 
building.  
 
Do consultees agree?  
 
We provisionally propose that a nominee 
purchaser carrying out a collective freehold 
acquisition should be entitled to acquire the 
freehold of other land over which the 
leaseholders exercise rights in common, 
provided that the right is shared only with other 
occupiers within the building(s) being acquired.  
 
Do consultees agree? 
 

of other land over which the leaseholders exercise rights in common 
etc., the provisional proposal  regarding entitlement to acquire the 
freehold of that other land is accepted.  

Q.27 We provisionally propose that, on a 
collective freehold acquisition:  
 
(1) any mortgage secured against the freehold 

title should automatically be discharged 
upon execution of the transfer; but  

(2) the nominee purchaser should be under a 
duty to pay: 

(a) the whole of the price, or  
(b) (if less) the sum outstanding under the 
mortgage, to the mortgagee or, alternatively, 

We agree with this provisional proposal on a collective 
enfranchisement as regards a mortgage secured against the 
freehold title; and that a landlord should be under a duty to use their 
best endeavours to redeem any rentcharge. 



 

into court; and  
(3) any sums due from the nominee purchaser 

to the landlord should be reduced by any 
sums paid under (2) above.  

 
Do consultees agree?  
 
We also provisionally propose that on a 
collective freehold acquisition – save in the 
case of estate rentcharges imposed to secure 
positive covenants – a landlord should be 
under a duty to use his or her best endeavours 
to redeem any rentcharge.  
 
Do consultees agree?  
 
Q.28 We provisionally propose that, where a 
nominee purchaser making a collective 
freehold acquisition claim is to acquire the 
whole of the landlord’s freehold interest, any 
rights and obligations that are not ordinarily 
discharged upon payment of the purchase 
price should be continued automatically.  
 
Do consultees agree?  
 
What do consultees consider would be the 
best statutory means by which this could be 
achieved?  
 
We provisionally propose that, where a 
nominee purchaser making a collective 

On the provisional proposal. where a nominee purchaser making a 
collective freehold acquisition claim is to acquire the whole of the 
landlord’s freehold interest, we agree. This could be provided for in 
the legislation which brings about the new enfranchisement regime 
or in any statutory instrument made under it. 
 
We also agree with the provisional proposal regarding additional 
covenants and consider that those practising on a regular basis in 
the conveyancing field are best able to advise on the types of 
covenants that should be included but with the emphasis that any 
such additional covenants are not adverse to the interests of 
enfranchising leaseholders. 
 



 

freehold acquisition claim is to acquire the 
whole of the landlord’s freehold interest, the 
parties should only be able to adopt additional 
covenants if those covenants are drawn from a 
list of prescribed covenants.  
 
Do consultees agree? Which covenants do 
consultees consider should be included within 
such a prescribed list?  
Q.29 We invite the views of consultees as to 
whether, on a collective freehold acquisition 
claim where the leaseholders’ existing leases 
contain rights and obligations in respect of 
land that is to be retained by the landlord, the 
nominee purchaser should (where there is no 
current estate management scheme in place) 
acquire the freehold subject to terms in respect 
of the retained land that:  
 
(1) reflect the rights and obligations set out in 
the leaseholders’ existing leases; or  
 
(2) appear within a prescribed list of 
appropriate covenants  
 
We invite the views of consultees as to the 
types of term that should be included within 
such a prescribed list. 
 

We consider that the nominee purchaser should acquire the freehold 
subject to terms in respect of the retained land that appear within a 
prescribed list of appropriate covenants. 
 
We consider that those practising on a regular basis in the 
conveyancing field are best able to advise on the types of  term that 
should be included but with the emphasis that any such additional 
terms are not adverse to the interests of enfranchising leaseholders.  

Q.30; We provisionally propose that, on a 
collective freehold acquisition claim where the 
leaseholders’ existing leases do not contain 

We agree to the provisional  proposal,  
 
We consider that those practising on a regular basis in the 



 

rights and obligations in respect of land that is 
to be retained by the landlord, the nominee 
purchaser should (where there is no current 
estate management scheme in place) acquire 
the freehold subject to terms in respect of the 
retained land that appear within a prescribed 
list of appropriate covenants.  
 
Do consultees agree?  
 
We invite the views of consultees as to the 
types of terms that should be included within 
such a prescribed list. 
 

conveyancing field are best able to advise on the types of  terms 
that should be included but with the emphasis that any such terms 
are not adverse to the interests of enfranchising  leaseholders 
 

Q.31: We provisionally propose to introduce a 
new power for leaseholders exercising the 
right of collective freehold acquisition to insist, 
if they so choose, that the freeholder take a 
leaseback or leasebacks of all parts of the 
premises (other than common parts) which are 
not let to participating leaseholders. 
  
Do consultees agree? 
 

We agree to the provisional proposal, and anticipate that requiring 
the landlord to take a leaseback will reduce the costs of 
enfranchisement in appropriate cases.  

Q.32: We provisionally propose that, where 
premises have been the subject of a collective 
freehold acquisition claim, the leaseholders in 
those premises should be prohibited from 
making a further collective freehold acquisition 
claim in respect of the same premises for a set 
period.  
 

We agree to this provisional proposal and to the five year period of 
the prohibition. 



 

Do consultees agree?  
 
We provisionally propose that five years would 
be an appropriate duration for such a 
prohibition.  
 
Do consultees agree? 
 
Q.33: Do consultees believe that the ability of 
parties to enter into a transfer of the freehold 
of a block of flats outside the 1993 Act creates 
significant problems in practice?  
 
What steps, if any, do consultees believe could 
be taken to control or limit the use or impact of 
parties entering into a freehold transfer to a 
group of leaseholders outside of a new 
statutory enfranchisement regime? 
 

This depends entirely on the circumstances of the particular case. 
Where a freehold transfer is voluntary, or pursuant to  say the right 
of first refusal, and its terms are equivalent to the reformed statutory 
route then there would seem to be little problem.  
 
To protect leaseholders, a statutory notice should be sent in 
advance of contractual commitment to purchase, that highlights the 
transaction is outside of the statutory regime. It should also 
encourage them to seek advice on whether the terms are equivalent 
to what could be achieved under their statutory rights (we refer to 
answer a question 7 and notice under Schedule 1 to the Regulatory 
Reform (Business Tenancies) (England and Wales) Order 2003 (SI 
2003/3096). 

Q.34: We provisionally propose a new right to 
participate: the right for leaseholders who did 
not participate in a prior collective freehold 
acquisition claim, or who did not qualify for the 
right at the time of the prior claim, 
subsequently to purchase a share of the 
freehold interest held by those who did 
participate.  
 
Do consultees agree?  
 

We agree to this provisional proposal for a new right to participate 
but consider such a right should also be available in respect of 
collective enfranchisement claims that completed before 
commencement of the new regime. 
  
On the issues identified at paragraph 6.156, this is not a 
straightforward exercise, but we believe that a participation 
agreement, based in regulations, would be worth consideration. 



 

Do consultees consider that the right to 
participate should be available only in respect 
of collective freehold acquisition claims 
completed in the future, or also in respect of 
collective enfranchisement claims that 
completed before commencement of the new 
regime?  
 
We have identified at paragraph 6.156 a 
number of issues which will need to be 
addressed in order for the right to participate to 
operate successfully. We invite consultees to 
share with us their views on how these issues 
might be resolved, and to tell us of any further 
difficulties they foresee with the operation of 
the proposed right. 
 
Q35: We welcome evidence as to the costs 
and benefits of requiring leaseholders pursuing 
a collective freehold acquisition claim to:  
 
(1) use a company limited by guarantee as the 

nominee purchaser;  
(2) comply with the applicable rules of 

company law; and  
(3) use a set of partly-prescribed articles of 

association for the company limited by 
guarantee. 

We consider the benefits of the three proposals would outweigh the 
costs in view of: 
 
(1) the reduction in formalities and scope for potential litigation. 
(2) the established principle of the ‘corporate veil’; and 
(3) To encourage leaseholders to become directors of the nominee 

purchaser company, and take on the future responsibility for the 
enfranchised premises. That encouragement includes 
established Directors and Officers liability insurance. 

Q36: To what extent does the current ability of 
parties negotiating the terms of a collective 
enfranchisement to agree the terms of the 
freehold transfer without restriction:  

On the current ability of parties negotiating the terms of a collective 
enfranchisement to agree the terms of the freehold transfer without 
restriction, anecdotally we see all as potential drawbacks or negative 
factors that arise when the terms of a collective enfranchisement are 



 

 
(1) increase the duration and cost of the 

enfranchisement process;  
(2) increase the potential for disputes; and  
(3) lead to future difficulties (financial or 

otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer?  

 
To what extent would limitations on the ability 
of parties to include new rights and obligations 
in a freehold transfer to a nominee purchaser:  
 
(1) reduce the time and cost involved in 

acquiring the freehold collectively;  
(2) reduce the potential for disputes; and  
(3) reduce future difficulties (financial or 

otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer?  

 
Would this reform result in a higher proportion 
of leaseholders seeking to exercise the right of 
collective freehold acquisition? 

being negotiated. This is because in many cases, there is an 
inequality of bargaining power in circumstances because the 
landlord is represented and the leaseholders in the negotiation are 
not. 
 
On the effect of the limitations on the ability of parties to include new 
rights and obligations in a freehold transfer to a nominee purchaser, 
we see that the benefit of certainty is the concomitant reduction in 
each of these three factors. 
 
We would see these, due to their impact on cost to leaseholders as 
being part of the wider reforms that result in a higher proportion of 
leaseholders seeking to exercise the right of collective freehold 
acquisition. As a standalone reform we do not see this as having this 
sort of impact. 
 
 
 
 
 
 
 
 
 

Q37: To what extent would our proposed new 
ability for leaseholders exercising the right of 
collective freehold acquisition to require the 
freeholder to take leasebacks of all parts of the 
premises (other than common parts) which are 
not let to participating leaseholders make 
collective freehold acquisition more 
affordable?  

The mandatory leaseback proposal should make the premium to 
pay for collective freehold acquisition more affordable. As a 
consequence it ought to have an impact and see a higher proportion 
of leaseholders seeking to exercise the right of collective freehold 
acquisition. 



 

 
Would this reform result in a higher proportion 
of leaseholders seeking to exercise the right of 
collective freehold acquisition? 
  
 
Chapter 8 
 

 

Q38: We provisionally propose to replace the 
language of “houses” and “flats” with the new 
concept of a “residential unit”.  
 
Do consultees agree?  
 
Do consultees think that our proposed 
definition of a “residential unit”, set out at 
paragraphs 8.37 to 8.56, will work successfully 
in practice?  
 
We provisionally propose to exclude business 
leases from enfranchisement rights. 
 
Do consultees agree? If so, do consultees 
agree that the best method of achieving this 
exclusion is by restricting enfranchisement 
rights to leases which permit residential use? 

We agree with the provisional proposal to replace the language of 
“houses” and “flats” with the new concept of a “residential unit” and 
think that the proposed definition of a “residential unit” will work 
successfully in practice. We also agree with this provisional proposal 
to exclude business leases from enfranchisement rights and that 
restricting enfranchisement rights to leases permitting residential use 
is the best method of achieving this exclusion. 
 
 
 
 
 
 

Q39 We provisionally propose to maintain the 
requirement that, in general, a leaseholder 
must have a lease which exceeds 21 years in 
order to qualify for any enfranchisement rights.  
 
Do consultees agree? 

We agree with this provisional proposal. 



 

 
Q40 We provisionally propose maintaining the 
current legal position that separate, concurrent 
long leases between the same landlord and 
leaseholder may be treated as if they were a 
single long lease.  
 
Do consultees agree?  
 
We provisionally propose maintaining the 
current legal position that renewals or statutory 
continuations of long leases are also to be 
treated as long leases. Further, we propose 
adopting (across the board) the 1967 Act’s 
approach to consecutive long leases, in 
treating them as a single long lease.  
 
Do consultees agree?  

We agree with the provisional proposal to maintain the current legal 
position whereby separate, concurrent long leases between the 
same landlord and leaseholder may be treated as is they were a 
single long lease.  
 
We agree with the provisional proposal for maintaining the current 
legal position that renewals or statutory continuations of long leases 
are to be treated as long leases; and to adopting (across the board) 
the 1967 Act’s approach to consecutive long leases, in treating them 
as a single long lease.  
 

Q41 We provisionally propose that all 
qualifying criteria for enfranchisement rights 
based on financial limits (both the low rent test 
and rateable values) be removed. 
 
Do consultees agree? 

We agree with the provisional proposal.  

Q42 We provisionally propose that the 
requirement to own premises for two years 
before exercising enfranchisement rights in 
respect of those premises be abolished.  
 
Do consultees agree? 
 

We agree with the provisional proposal... 

Q43 We provisionally propose that the right of We agree with the provisional proposal save that the floor space of 



 

individual freehold acquisition should be 
available where:  
 
(1) a leaseholder has a long lease over 
premises which include at least one residential 
unit which is not sublet to another person on a 
long lease;  
 
(2) there are no units in the building save for 
the unit(s) let to the leaseholder under his or 
her long lease; and  
 
(3) the premises let to the leaseholder 
comprise either: (a) one unit; or (b) more than 
one unit, but: (i) none of those units are 
residential units that are sublet to another 
person under a long lease; and (ii) the floor 
space of any non-residential units does not 
exceed 25% of the floor space of all the units 
combined.  
 
Do consultees agree? 
 
 

any non-residential units should be raised to 33% in this situation. 

Q44 We provisionally propose that the 
premises which may be the subject of a 
freehold acquisition claim (whether individual 
or collective) should be identified in line with 
the 1993 Act’s definitions of “self-contained 
building” and “self-contained part of a 
building”.  
 

We agree with the provisional proposal that the premises which may 
be the subject of a freehold acquisition claim (whether individual or 
collective) should be identified in line with the 1993 Act’s definitions 
of “self-contained building” and “self-contained part of a building”. 
This is clear language already adopted in existing legislation. 
 
 
We agree with the provisional proposal. 



 

Do consultees agree?  
 
We provisionally propose that, otherwise, the 
“building” in which a unit is contained can be 
defined simply as a built structure with a 
significant degree of permanence which can 
be said to change the physical character of the 
land.  
 
Do consultees agree? 
Q45 We invite consultees’ views on the 
desirability and workability of creating a 
discretion for the Tribunal to authorise, in 
limited circumstances, a freehold acquisition 
(whether individual or collective) where this 
would not otherwise be possible because the 
building or part of building concerned is not, or 
might not be, self-contained. 
 

We agree in principle, but would be concerned that the approach to 
be taken by the tribunal would need to be with the intent to 
enfranchise. Hence, details of this approach are necessary, if only 
as outline proposals. In this way, a view could be taken on the 
danger to leaseholders, of litigation, confusion and uncertainty. 
 
  

Q46 We provisionally propose that it is 
appropriate to apply a maximum percentage 
limit on non-residential use to individual 
freehold acquisition claims concerning 
premises containing multiple units.  
 
Do consultees agree?  
 
 
We provisionally propose that that limit should 
be the same as that which applies to collective 
freehold acquisition claims.  
 

On applying a maximum percentage limit on non-residential use to 
individual freehold acquisition claims concerning premises 
containing multiple units, we agree to a maximum percentage limit. 
In the spirit of increasing the envelope of enfranchisement to as 
many leaseholders as possible, we suggest that the threshold is 
33%. 
 
 
 



 

Do consultees agree?  
 
We provisionally propose that the limit should 
be set at 25% of the internal floor space 
(excluding common parts).  
 
Do consultees agree? 
 
Q47: We provisionally propose to maintain an 
equivalent of the current requirement that, for 
a collective enfranchisement, there must be a 
minimum of two or more flats held by 
qualifying tenants in the premises to be 
acquired.  
 
Do consultees agree? 

We agree with the provisional proposal. 

Q48 We provisionally propose to maintain an 
equivalent of the current requirement that, for 
a collective enfranchisement, at least two-
thirds of the flats in the premises to be 
acquired must be let on long leases.  
 
Do consultees agree? 
 
 

We agree with the provisional proposal.  

Q49 We provisionally propose that the 
leaseholders of at least half of the total number 
of residential units in the premises to be 
acquired must participate in a collective 
freehold acquisition.  
 
Do consultees agree? 

We agree with the provisional proposal bearing in mind the right to 
participate in future may ultimately resolve any problems arising 
from this. 



 

 
Q50 We provisionally propose to remove the 
requirement that, in the case of a building 
containing only two residential units, both 
leaseholders must participate in a collective 
freehold acquisition claim.  
 
Do consultees agree? 
 

We agree with the provisional  proposal 

Q51 We provisionally propose to remove the 
current prohibition on leaseholders of three or 
more flats in a building being qualifying tenants 
for the purposes of a collective 
enfranchisement claim.  
 
Do consultees agree? 
 

We agree with the provisional proposal.  The practical reality is that 
this restriction is easily overcome by the transfer of the leasehold 
interest to nominees of the legal owner 

Q52 We provisionally propose the continuation 
of the 25% limit on non-residential use in 
collective freehold acquisition claims.  
 
Do consultees agree? 
 
 

No, we suggest that the threshold is raised to 33%. As it is 
provisionally proposed that leaseholders can require a freeholder to 
take a leaseback, we anticipate that this would be of the commercial 
premises.  

Q53 We provisionally propose the continuation 
of the exceptions from collective freehold 
acquisition claims for resident landlords and 
operational railway tracks. 
 
Do consultees agree? 
 

 We agree to this provisional proposal. 

Q54 We provisionally propose that the No, we suggest that the threshold is raised to 33% for non-



 

qualifying criteria for the collective freehold 
acquisition of an estate ought to correspond to 
those for the collective freehold acquisition of a 
single building.  
 
Do consultees agree? 
 

residential use. 

Q55 We invite the views of consultees as to 
whether there should be an exception to the 
two-or-more flats requirement and the two-
thirds condition in the case of buildings 
consisting of two residential units, so as to 
enable a “collective” freehold acquisition by the 
leaseholder of one unit where the other is 
retained by the landlord of the building 
 

We agree that there should be such an exception in the case of 
buildings consisting of two residential units. 
 

Q56 We provisionally propose that the 25% 
limit on non-residential use should apply to 
two-unit buildings as it does to any other multi-
unit building.  
 
Do consultees agree?  
 
If consultees disagree, how should two-unit 
buildings be treated differently? Do consultees 
favour: (1) a proviso to the effect that a non-
residential unit can be treated as residential 
where its use is “ancillary” or “complementary” 
to residential use of another unit; (2) a higher 
percentage limit; or (3) a sunset clause? 
 
 Alternatively, is there another potential 

We agree that the limit on non-residential use should apply to two-
unit buildings as it does to any other multi-unit building. However we 
suggest the threshold/limit is raised to 33%. 
 



 

approach we should consider? 
 
Q57 Do consultees think that the ability of a 
head lessee of a block of flats to acquire the 
freehold of that block individually is a 
significant problem with our proposed scheme, 
compared with the reality under the current 
law? 
 

Enfranchisement should be about flat owners, not intermediate 
landlords.  

Q58 Do consultees consider it desirable to 
attempt to restrict the enfranchisement rights 
of commercial investors further than the 
current law does?  
 
If so, do consultees consider that it might be 
possible successfully to restrict the 
enfranchisement rights of commercial 
investors: (1) by means of a residence test; or 
(2) by the adoption of a reduced definition of a 
residential unit, to exclude units which are let 
on short residential tenancies?  
 
Are there any other options we should 
consider? 

We consider it desirable to attempt to restrict the enfranchisement 
rights of commercial investors whose interests should take second 
place to owner-occupiers but this may be difficult to achieve in 
practice. 
That being said when it comes to the calculation of the premium 
payable by a leaseholder for the exercise of their enfranchisement 
rights we consider that owner-occupiers might be treated more 
favourably than investors and refer to our answer to Question 109. 
 
 
 
 

Q59 How and to what extent has the exercise 
of enfranchisement rights been slowed down, 
prevented, or made more costly by: 
  
(1) the qualifying criteria based on financial 

limits (the low rent test and rateable values) 
under the 1967 Act;  

(2) the difficulty in categorising premises as 

(1) The financial limits tests are complex and applying them may 
entail high-level legal advice so adding to the expense of a 
transaction. Moreover rateable value information can be difficult 
and sometimes impossible to find. 

(2) We are aware that such a difficulty can create problems 
particularly in those instances of a building having a substantial 
overhang or underhang with a neighbouring building. 

(3) The fact that there have been judicial decisions at an 



 

either flats or houses;  
(3) the uncertainty surrounding the definition of 

a “house” under the 1967 Act and the 
definition of a “self-contained building” 
under the 1993 Act;  

(4) the two-year ownership rule under the 1967 
Act and (in respect of lease extensions) the 
1993 Act; and  

(5) the general complexity and inaccessibility 
of the qualifying criteria for 
enfranchisement rights?  

 
 
To what extent would our proposed reforms to 
qualifying criteria reduce:  
 
(1) the duration and cost of the 

enfranchisement process; and  
(2) the number of disputes arising under the 

enfranchisement regime? 

authoritative level arising from uncertainty surrounding both 
definitions demonstrates this can complicate transactions for 
parties seeking to exercise enfranchisement rights. 

(4) The two year ownership rule under the 1967 and 1993 Acts  is a 
real problem in sale transactions with short leases or where the 
lease is near to eighty years expiring. Ensuring proper 
assignment of the statutory initial notice leads to delay and 
additional professional fees. 

(5) The general complexity and inaccessibility of the qualifying 
criteria for enfranchisement rights is well known enough to 
warrant the reforms being sought by the Law Commission and by 
practitioners in the field. 

 
We hope the proposed reforms would achieve the objectives set out 
here. 

Q60 We welcome evidence as to the likely 
effect of further restrictions on the ability of 
commercial leaseholders to enfranchise 
(whether at all, or at a higher premium than 
other leaseholders) on:  
(1) the leasehold market;  
(2) the wider housing market; and  
(3) the economy more broadly 
 

The likely effect of any such restrictions is an increase in the ratio of 
owner-occupiers to commercial leaseholders. A number of the 
commercial investors are pension funds and charitable trusts as well 
as buy-to-let landlords as cited in paragraph of 8.186 of the 
consultation paper and any further restrictions might have an effect 
on the property market and the economy more broadly. 
 

 

 



 

Chapter 9 

Q.61 We provisionally propose: 
 
1) That Shared Ownership Leaseholders 
should be entitled to a lease extension which 
is of the same length as that available to any 
other leaseholder; and  
 
2) that the terms of the lease extension must 
replicate any terms of the existing lease which 
relate to its shared ownership nature.  
 
Do consultees agree? 
 
We invite the views of consultees as to: 
 

1) the calculation of the premium payable 
by a shared ownership leaseholder for a 
lease extension 

 
2) any issues of valuation and procedure 

which arise where the provider of the 
shared ownership lease is itself a 
leaseholder; and 

 
3) any other issues which may arise on the 

exercise of the right to a lease 
extension by a shared ownership 
leaseholder.  

 

We agree in principle to the provisional proposal.at (1) and (2). We 
consider shared owners should be able to extend prior to final 
staircasing.  
 
With regard to the invitation of views of consultees: 
 
1) We consider that those with valuation expertise are in the best 

position to provide an informed view on the calculation of the 
premium. However, in our view the correct basis of calculation is 
that the valuer takes into consideration only the percentage 
share currently owned by the shared owner. So, a lease for 40% 
of a £200,000 property should have the premium calculated on 
£80,000. We do not believe it can be correct for the landlord to 
expect the premium to be based on the £200,000. They already 
own the other 60%, and are entitled to a capital receipt for some 
or all of that part of the property value on any future staircasing. 

 
2) This is a question best addressed by professional experts in 

valuation issues. 
 
3) Extending the lease can increase the value of the property. This 

means that staircasing in the future could be more expensive. 
Registered providers should be obliged to advise on the pros and 
cons of paying a premium for a lease extension rather than 
staircasing so that the leaseholder can then enter into the 
transaction from a more aware position. Turning to Chapter 3 of 
the Shared Ownership-Joint guidance for England published by 
the then Homes and Communities Agency in October 2016 
paragraph 31 provides that further advances will only be covered 
by the Mortgagee Protection Clause where they are approved by 



 

the Registered Provider (“RP”) with such approval only being 
given in specific circumstances such as staircasing. We suggest 
a further advance to cover the premium for a lease extension 
should be one of those specific circumstances. 

Q.62:  We invite the view of consultees on 
whether the proposed requirements for a 
collective freehold acquisition claim that: 
 
1) two-thirds  of residential units in a building 
or on an estate must be let on long leases, and 
 
2) leaseholders of at least half of the 
residential units in the building or on the estate 
must participate in the claim; 
 
should be relaxed where a building or estate 
includes residential units let on shared 
ownership leases.  
 
If consultees think that the requirements 
should be relaxed, then how this should be 
done? 
 

1) Should shared ownership properties be 
ignored altogether, when determining 
the number of residential units in a 
building. or on an estate and whether 
the necessary percentage requirements 
are met? 

 
2) Alternatively should Shared Ownership 

leaseholders be treated as long 

Whilst it related to Right to Manage we consider the outcome of the 
Upper Tribunal (Lands Chamber) decision of Corscombe Close 8 
RTM Co. Ltd. v. Roseleb Ltd means that shared ownership 
leaseholders are qualifying tenants for the purposes of collective 
enfranchisement. Accordingly we can see no justification for 
excluding shared owners from participating in such 
enfranchisement. Shared ownership leaseholders should indeed be 
taken into account when deciding the number of residential units in a 
building or on an estate. Legislation should put the position beyond 
doubt that shared ownership leaseholders are indeed qualifying 
tenants for the purposes of collective freehold acquisition. 
 
 
 



 

leaseholders for these purposes even 
though they cannot themselves 
participate in the collective freehold 
acquisition? 

 
3) Is there another approach which could 

be used?  
Q.63: We provisionally propose that: 
 
1) Shared Ownership leases should be 

required to comply with particular statutory 
criteria in order to be exempt from rights of 
freehold  acquisition and  

 
2) Those criteria should be the same 

regardless of the type of landlord 
 
 
 
Do consultees agree? 
 
We provisionally propose that those statutory 
criteria should require that the shared 
ownership lease: 
 
1) entitles the leaseholder  to acquire 

additional shares in the house at any time, 
up to a max of 100% in increments of 25% 
or less (save for protected areas) 

2) provides that the price payable shall be 
proportionate to the market value  at the 
time of acquisition of the shares and 

We refer to the answers to Question 62. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

provide for a corresponding reduction in 
rent payable by the leaseholder , and  

3) entitles the leaseholder  to require the 
landlords interest to be transferred to 
him/her free of charge at any time after 
final staircasing 

 
Do consultees agree?  
 
We also invite views on any other criteria 
which they consider shared ownership  Leases 
should be required to satisfy in order to be 
exempt from rights of freehold  acquisition  
 
 

 
 
 
 
 
 

 

 

 

 

Q.64: We invite the views of consultees as to 
the treatment of long leases of National Trust 
properties within our new enfranchisement 
regime. Should National Trust property let on 
residential leases: 
 
1) Be excluded altogether from statutory 

enfranchisement rights? 
2)  be subject to enfranchisement terms in the 

same was as any other property? 

We note the exemption for National Trust (NT) properties in the 
enfranchisement regime. We believe there are grounds to retain 
some protections for NT properties but to allow leaseholders the 
right to extend so as not to be prejudiced by owning a wasting asset.  
 
 
 
 
 
 



 

3) be subject to more limited enfranchisement 
rights than other property? 

 
If National Trust properties are to enjoy more 
limited enfranchisement rights, how should this 
limitation be achieved? 

 
 
 
 
 
 
 

Q.65: We would like to hear from any 
consultees who have made lease extension or 
FH acquisition claims against the Crown 
(whether pursuant to the Crowns undertaking 
to Parliament or it’s voluntary policy). What 
has been your experience? Have you 
encountered any difficulties? 

LEASE is unable to provide evidence of such cases.   

Q.66: We invite consultees’ views as to 
whether there should be a new exemption 
from enfranchisement rights for community 
land trust and other forms of community-led 
housing.  
 
If so we invite the views of consultees as to: 
 
1) The housing models to which the 

exemption should apply; 
2) the way in which the exemption should 

work, and the circumstances in which it 
should apply; 

3) the enfranchisement rights which should 
fall within the exemption; and  

4) any other issue which consultees consider 
relevant to such an exemption 

 

We agree that there should be a new exemption from 
enfranchisement rights for community land trust and other forms of 
community-led housing. 
 
In terms of the housing models to which the exemption should apply 
there is an existing statutory definition for Community Land Trusts 
being Section 79 of the Housing and Regeneration Act 2006. 
 
This means a  corporate body which satisfies the conditions below 
(in those conditions “local community” means the individuals who 
live or work, or want to live or work, in a specified area):  
 
• Condition 1 is that the body is established for the express purpose 
of furthering the social, economic and environmental interests of a 
local community by acquiring and managing land and other assets in 
order:  
 1. to provide a benefit to the local community and  
 2. To ensure that the assets are not sold or developed except in a 



 

 manner which the trust’s members think benefits the local 
community.  
 
• Condition 2 is that the body is established under arrangements 

which are expressly designed to ensure that:  
 
1. any profits from its activities will be used to benefit the local 
community (otherwise than by being paid directly to members)  
2. individuals who live or work in the specified area have the 
opportunity to become members of the trust (whether or not others 
can also become members) and  
3. The members of the trust control it 
 

Q.67: We invite consultees to share their 
experiences of the existing exemptions and 
qualifications to enfranchisement rights. We 
also invite consultees’ views as to whether 
these exemptions and qualifications should be 
retained in any new enfranchisement regime.  
 
 
 

We have been unable to drill down into our data in time to set out in 
this response the experiences of our customers as regards the 
existing exemptions and qualifications to enfranchisement rights.  

Q.68: If you have experience of the grant of 
lease extensions to shared ownership 
leaseholders (either under the 1993 Act or on 
a voluntary basis) please tell us about the 
terms on which these Lease extensions have 
been granted 

We have reviewed almost 500 enquiries in this area and themes 
raised include how much of the premium should be paid on a shared 
ownership lease. In our notes for one enquiry, it records that the 
flats were built forty years ago and the lease has no provision for 
staircasing nor is there a mortgagee protection clause.  It took 3 
years for the landlord to agree to extend the lease and this they 
proposed to do by agreement and mirroring the statutory route.    
They indicated to the client that they were willing to extend leases by 
90 years but that the terms remain the same i.e. no staircasing and 
no mortgagee protection. 



 

Q.69: We welcome evidence as to how 
Government’s policy decision to give Shared 
ownership leaseholders a statutory  right to a 
lease extension would affect: 
 
1) The willingness of landlords and 

developers to offer shared ownership  
leases; and 

2)  the market value of shared ownership 
leases 

 

We are aware that many registered providers are currently willing to 
grant lease extensions. As to the how if at all the Government’s 
policy decision would affect the market value of shared ownership 
leases we consider that ultimately those bodies with greater 
expertise than LEASE on valuation issues are in the most 
authoritative position to advise on this issue. 

 

Chapter 11 

Q.70: We provisionally propose that a single 
procedure should apply to all enfranchisement 
rights. 
 
Do consultees agree? 

We agree to this provisional proposal.   
 
 

Q. 71: We provisionally propose that a single set of 
prescribed forms be introduced for bringing and 
responding to enfranchisement claims, namely an 
Information Notice, a Claim Notice and a Response 
Notice. 
 
Do consultees agree? 

We agree to this provisional proposal.  

Q. 72: Do consultees consider that a party who is 
giving an enfranchisement notice should be 
required to sign that notice? 
 
Do consultees consider that an enfranchisement 

We do not consider that a signature should be obligatory as this 
would reduce the scope for arguments by the landlord as to the 
validity of the signature and by extension the validity of the notice. 
 
Yes, if a requirement for signature will continue we agree that an 



 

notice should only be challengeable for validity if it 
has not been signed by or on behalf of the minimum 
number of leaseholders required to bring the claim? 
If not, what do consultees believe the minimum 
requirement should be for such a notice to remain 
valid? 
 
Do consultees consider that a Claim Notice should 
include a statement of truth confirming that specified 
checks (if required) have been carried out? 

enfranchisement notice should only be challengeable for validity if it 
has not been signed by or on behalf of the minimum number of 
leaseholders required to bring the claim. 
 
In terms of the Law Commission’s remit of making the process for 
leaseholders quicker, easier and cheaper a statement of truth is to 
our mind an unnecessary obstacle and opens the door to potential 
litigation by the landlord as to the accuracy of the statement regarding 
the nature and extent of any checks that have allegedly been carried 
out.  

Q.73: We provisionally propose that: 
 

1. leaseholders be permitted to serve an 
Information Notice on their immediate 
landlord or a superior landlord requiring the 
recipient to provide the name and address of 
his or her landlord and any other superior 
landlord of whom he or she is aware; and 

 
2. the recipient of an Information Notice who 

fails to respond should be liable to pay any 
costs of leaseholders that are wasted as a 
result of the information not having been 
provided. 

 
Do consultees agree? 

Yes, we agree with these provisional proposals and also believe that 
there should be a warning notice on the Information Notice clearly 
indicating the consequences of non-compliance. 
 
 
 
 
 
 
 
  
 
 

Q.74: We provisionally propose that Claim Notices 
should include full details about leaseholders’ 
claims, and proof of the leaseholders’ title. 
Do consultees agree? 
 
We invite the views of consultees as to whether a 

Yes, we agree with the provisional proposal that Claim Notices should 
have full evidence of eligibility. This shows that it is a considered 
application and can aid efficiency. 
 
 
Separate forms for different enfranchisement claims may result in the 



 

single prescribed Claim Notice should apply to all 
enfranchisement claims, or whether separate forms 
should be provided for different enfranchisement 
claims. 
 

continuation of the current confusion around which form applies to 
which right. If legislative changes allow for the same rules to apply for 
both flats and houses, a single form could save time and reduce 
confusion.  
 
If there is a single form, this should include clear notes and guidance 
to clarify matters for leaseholders making such an application.  

Q 75: We provisionally propose that leaseholders 
seeking to bring a collective freehold acquisition 
claim should not be required to serve notices on 
other leaseholders inviting their participation in the 
proposed claim. 
 
Do consultees agree? 
 

Taking into account the reasons suggested in chapter 6, we agree 
with this provisional proposal.  
 
.   

Q. 76: We provisionally propose that the service of 
a Claim Notice upon a competent landlord should 
not create a statutory contract between the 
leaseholders and the landlord. 
 
Do consultees agree?  
 
We invite the views of consultees as to whether 
there are any other effects of a statutory contract 
that we would need to provide for in some other 
way. 
 
Please share your views below 

Yes, we do not believe that a statutory contract is necessary. If there 
is a statutory right then service of the Claim Notice would be 
enforceable in any event.   
 
Some of the remedies available under breach of contract could be 
imported into the proposed enfranchisement regime such as court 
claims for specific performance, damages, a declaration and  
injunctive relief with the latter being a particularly strong remedy since 
it carries with it the consequences of any contravention leading to the 
party at fault being found in contempt of court.  
 

Q. 77: We provisionally propose that Response 
Notices should: 
 
(1) state whether the leaseholder’s right to 

Yes, we agree with the provisional proposal as we consider that these 
are all reasonable requirements.  
 



 

enfranchise is admitted or denied, and the basis 
for any such admission or denial; 

(2) state whether the landlord accepts or rejects the 
leaseholder’s proposals, and set out the 
landlord’s own proposed terms; 

(3) attach a draft contract, lease or transfer; 
(4) contain an address within England and Wales at 

which the landlord can be served; and 
(5) be accompanied by proof of the landlord’s title. 
 
Do consultees agree? 
Q. 78: We provisionally propose that: 
 
(1) leaseholders making an enfranchisement claim 

should serve their Claim Notice on their 
competent landlord (the first superior landlord 
who holds a sufficient interest in the premises to 
be able to grant the interest claimed); and 

(2) in the case of joint owners of a single freehold, 
or in the case of a split freehold or other 
reversion, leaseholders will only be required to 
serve the Claim Notice on one landlord, and it 
will be for that landlord to serve copies of that 
notice on other landlords. 

 
Do consultees agree? 

Yes, we agree with the provisional proposal. The landlord is almost 
always in a better position to serve notices and/or forward them on to 
those who share their title or whose titles are superior to theirs. This 
eases the burden on leaseholders 
 

Q. 79: We provisionally propose that: 
 
(1) Claim Notices sent by post or delivered by hand 

to competent landlords at specified categories of 
address (falling within Group A or B, as set out 
at paragraphs 11.69 and 11.70) should be 

We agree with this provisional proposal.  
 
 



 

deemed served; and 
(2) where it is not possible to serve competent 

landlords in that way, leaseholders should be 
able to apply to the Tribunal for an order 
allowing them to proceed with their 
enfranchisement claim. 

 
Do consultees agree? 
Q. 80: We provisionally propose that: 
 
(1) before serving a Claim Notice, leaseholders 

should be required to check their competent 
landlord’s address as shown at HM Land 
Registry; 

(2) before serving a Claim Notice using Service 
Route B leaseholders should be required to: 

a. search the Probate Register; 
b. search the Insolvency Register; and 
c. (in the case of a company landlord) check 

its status at Companies House; 
(3) if an individual landlord is dead, the designated 

address for service should be the address of any 
personal representatives at the address given in 
any grant of probate; 

(4) if an individual landlord is insolvent, the 
designated address for service should be the 
address for his or her trustee in bankruptcy as 
shown on the Insolvency Service website; 

(5) if a company landlord is insolvent, the 
designated address for service should be the 
address for its administrator, liquidator, or 
receiver as listed at Companies House; if no 

Yes, we agree with the provisional proposal as the pre-service checks 
and searches set out in (1) and (2) are reasonable ones to take, (3) to 
(5) are appropriate designated addresses and we agree that the steps 
and checks set out in (6) and (7) are reasonable ones. 



 

such person has been appointed, the Official 
Receiver should be served; 

(6) before serving a Claim Notice using the No 
Service Route, leaseholders should place an 
advertisement in the London Gazette inviting 
owners of the premises to contact the 
leaseholders within 28 days; and 

(7) where leaseholders know the identity of the 
landlord but do not have an address for him or 
her falling within Group A or B, they should carry 
out the checks referred to at (2) above, before 
placing an advertisement in the London Gazette. 

 
Do consultees agree? 
 
Q. 81: We provisionally propose that landlords who 
fail to serve a Response Notice within the 
prescribed period should no longer be required to 
transfer their freehold interest, or grant a lease 
extension, upon the terms set out in the Claim 
Notice. 
 
Do consultees agree? 
  

Yes, we agree with this provisional proposal so long as the loss of the 
potential windfall for leaseholders is indeed balanced by increased 
ease and certainty with which they are able to start and proceed with 
their enfranchisement claim (see paragraph 11.99 of the consultation 
paper).  
 

Q. 82: We provisionally propose that: 
 
(1) the competent landlord (rather than the 

leaseholder) should be responsible for serving 
copies of the Claim Notice upon intermediate 
leaseholders or third parties; and 

(2) where the competent landlord fails to serve a 
copy of a notice on an intermediate landlord, the 

Yes, we agree with the provisional proposal. The landlord is in a 
better position to do this than the leaseholder (see also answer to 
question 78 above).   



 

intermediate landlord should be able to bring a 
claim against the competent landlord for any 
losses arising. 

 
Do consultees agree? 
Q. 83: We invite the views of consultees as to: 
 
(1) whether a landlord should be entitled to apply to 

the Tribunal for an order setting aside a 
determination of an enfranchisement claim that 
has been made in his or her absence; and 

(2) if so, the criteria which the landlord should be 
required to satisfy before any such order can be 
made. 

 
Please share your views below 

No, we do not agree that a landlord should be entitled to apply to set 
aside a determination of an enfranchisement claim made in their 
absence. We agree in particular with the consultation paper that 
allowing landlords to do so on the basis that they had not received the 
Claim Notice would remove the substance of the deemed service 
provisions which benefit leaseholders by providing a clearer and more 
robust service regime. 
 
Indeed the circumstances in which such a situation has arisen may be 
because the landlord is effectively absent from involvement with the 
building.  
 
We feel that such absentee landlords must bear the risk that goes 
with what, often in our experience, is an unfortunate indifference to 
the building. There may be reason for their absence, but, in the 
context of flats being the homes of ordinary people and the lease 
bringing obligations for the landlord to steward the building containing 
those homes, we see little justification for a landlord to be absent in 
this way.  
 

Q. 84: We provisionally propose that detailed 
conveyancing regulations need not generally be 
made in relation to enfranchisement claims.  
 
Do consultees agree? 
 
Notwithstanding the general proposition, are there 

We agree with this provisional proposal however, we need to question 
at what point it becomes unreasonable to have not progressed with 
the contractual documentation; especially if terms are specified within 
the Claim Notice etc. 
 
 
Two particular stages of the conveyancing process come to mind in 



 

particular stages of the conveyancing process, or 
particular types of claim, in relation to which 
conveyancing regulations would still need to be 
made? 
 

respect of which conveyancing regulations would   still need to be 
made; namely payment of deposit and deduction of title by both sides 
and consequent raising of any requisitions. The latter can still be an 
issue where unregistered land is involved. 
.  
 

Q. 85: We provisionally propose that: 
1. a landlord should serve a Response Notice no 

later than six weeks after the date on which the 
Claim Notice was sent by post or delivered by 
hand to the competent landlord; 

2. a landlord who has received a Claim Notice 
should serve any intermediate landlords and 
third parties to the existing lease within 14 days; 
and 

3. if a Response Notice has been served, either 
party should be entitled to apply to the Tribunal 
for a determination of the claim 21 days 
thereafter. 

 
Do consultees agree? 
 

Yes, we agree that there should be a time limit in order to expedite 
the process. This would better enable the parties to manage their 
timetables and expectations.    
 
The dates suggested appear to be reasonable.  

Q. 86: We provisionally propose that: 
 
(1) an enfranchisement claim should not be deemed 

to have been withdrawn because procedural 
time limits have been missed by the leaseholder; 

(2) a landlord who has served a Response Notice 
should be able to apply to the Tribunal for an 
order striking out a Claim Notice if a procedural 
time limit has been missed by the leaseholder; 

(3) in a collective freehold acquisition claim, other 

We agree with these provisional proposals. The current provisions are 
disproportionate when it comes to procedural time limits being missed 
by the leaseholder. It is also sensible to have a mechanism to deal 
with any stale claims, both from the perspective of the landlord and to 
enable other groups of leaseholders to make a claim.  



 

groups of leaseholders should also be able to 
apply to the Tribunal for an order striking out the 
Claim Notice if the leaseholders bringing that 
claim have missed a procedural time limit; and 

(4) in either case (2) or case (3) above, the 
applicant for such an order should be required to 
give the leaseholder(s) bringing the claim 14 
days’ written notice of the intended application. 

 
Do consultees agree? 
Q. 87: We provisionally propose that the benefit of a 
Claim Notice should be transferred automatically 
upon assignment of the leaseholder’s lease, save 
where the assignment expressly states that the 
benefit of the Claim Notice will not be transferred. 
 
Do consultees agree? 
 
We provisionally propose that when a Claim Notice 
has been assigned, the landlord should continue to 
be able to serve documents on the assignor until he 
or she is given notice of the assignment of lease. 
 
Do consultees agree? 

We agree with the provisional proposal. Issues often arise where 
there has been a failure to assign the benefit of the notice correctly 
and this will address those issues.  
 
 
 
 
 
Yes, we agree with the provisional proposal. 

Q. 88:  We provisionally propose that a landlord 
who has been deemed served with a Claim Notice 
will be liable to pay the leaseholder’s wasted costs if 
the landlord disposes of his or her interest between 
the date on which the Claim Notice was deemed 
served and the point at which the notice appeared 
on the register of title or is entered as a land charge, 
provided that the leaseholder’s application to 

Yes, we agree with the provisional proposal.  
 
 



 

register was made not less than 14 days after the 
Claim Notice was posted or delivered by hand to the 
competent landlord. 
 
Do consultees agree? 
Q. 89:  We provisionally propose that, in the case of 
a lease extension claim, where the landlord’s 
interest is held subject to a mortgage: 
 
(1) a landlord should be under an obligation to: 

a. inform his or her mortgagee of the grant 
of a lease extension not less than 21 days 
before completion; 

b. give his or her leaseholder written 
confirmation that such notice has been 
given; and 

 
(2) the leaseholder should be required to pay the 

purchase money into court if: 
a. the landlord’s mortgagee requests; or 
b. the leaseholder has not received 

confirmation that the required notice has 
been given to the landlord’s mortgagee. 

 
 Do consultees agree? 

Yes, we agree with these provisional proposals. 

Q. 90: We provisionally propose that, in the case of 
a lease extension claim, where the leaseholder’s 
interest is held subject to a mortgage: 
 
1. the leaseholder should be under an obligation to 

give the lease extension to his or her mortgagee 
within one month of registration; and 

In the case of a lease extension claim, where the leaseholder’s 
interest is held subject to a mortgage, we agree to this provisional 
proposal as this will protect the mortgagee’s interest. 
 
In the case of an individual freehold acquisition claim, where a 
leaseholder elects to merge his or her leasehold and freehold titles, 
we agree that a deed of substituted security will not be required if 



 

2. if the leaseholder does not do so, he or she will 
be liable for any losses that occur as a result. 

 
Do consultees agree?  
 
We provisionally propose that, in the case of an 
individual freehold acquisition claim, where a 
leaseholder elects to merge his or her leasehold 
and freehold titles, a deed of substituted security will 
not be required if written notice has been given to 
the leaseholder’s mortgagee and no objection has 
been raised. 
 
Do consultees agree? 

written notice has been given to the leaseholder’s mortgagee and no 
objection has been raised. 

Q. 91: We provisionally propose that where the 
consent of a third party to any grant or transfer is 
required: 
 
(1) the grant or transfer may be registered without 

such consent being given; but 
(2) the landlord should be required to inform the 

beneficiary of the transaction not less than 21 
days before completion, and also within 14 days 
or completion; and 

(3) if the landlord fails to inform the beneficiary as 
required, he or she will be liable for any losses 
that occur as a result. 

 
Do consultees agree? 

Yes we agree with this provisional proposal. 
 

Q92 We provisionally propose the following. 
 
(1) Any lease extension, leaseback or transfer 

Yes, we agree with these provisional proposals. 



 

executed as part of an enfranchisement claim 
must contain a statement recording that it was 
executed pursuant to the relevant statutory 
provisions. 

(2) HM Land Registry should: 
a. include a note on the relevant registered 

title(s) of any interest granted or 
transferred (or in the case of an 
intermediate lease, surrendered and re-
granted) as part of an enfranchisement 
claim that the interest had been executed 
pursuant to the relevant statutory 
provisions; 

b. in the case of a collective freehold 
acquisition, include a note of any period 
during which a further such claim cannot 
be made without the permission of the 
Tribunal. 

 
Do consultees agree?  
Q. 93: How and to what extent has the exercise of 
enfranchisement rights been slowed down, 
prevented or made more costly by:  
 
(1) the existence of separate procedural regimes for 

different enfranchisement rights;  
(2) the current rules on missing and uncooperative 

landlords;  
(3) the time taken collecting up-to-date landlord 

contact details;  
(4) the time it takes to prepare enfranchisement 

notices;  

Anecdotally we understand that the exercise of enfranchisement 
rights has been made more difficult by the factors listed in this 
question. 
 
We hope that these proposals would have the effects set out in (1) 
and (2). 
 
We expect that the proposals would reduce delays and costs involved 
in dealing with missing and uncooperative landlords. 



 

(5) the current law on the service and validity of 
notices;  

(6) the consequences of a landlord’s failure to serve 
a counter-notice under the 1993 Act; and  

(7) the provisions for deemed withdrawal of a notice 
of claim set out in the 1993 Act?  

 
Where possible, please provide figures to support 
your response.  
 
To what extent would our proposals for a unified 
and consolidated enfranchisement procedure, with 
prescribed notices and forms, reduce:  
 
(1) the duration and cost of the enfranchisement 
process; and  
(2) the number of disputes arising under the 
enfranchisement regime? 
 
To what extent would our proposals for dealing with 
missing or uncooperative landlords speed up the 
enfranchisement process and reduce the costs 
typically incurred by leaseholders in these cases?  
 
 

 

 

 

Chapter 12 



 

Q.94: We provisionally propose that the current 
division of responsibility for the resolution of 
enfranchisement disputes and issues between the 
county court and the Tribunal should end. All such 
matters should be determined by the Tribunal. 
 
Do consultees agree? 

We agree to the provisional proposal. This would enable the parties 
concerned to have their dispute determined in one forum. 
 
It would aid leaseholders to understand the procedure and go some 
way to make dispute resolution less costly and time consuming. 
However, this requires the other reforms around qualification and 
associated ‘gaming’ to be addressed and also determination of price 
reformed. 
 

Q.95: We invite the views of consultees as to 
whether it would be desirable for certain valuation-
only disputes to be determined by a single valuation 
expert rather than by the Tribunal at a full hearing.  
If so, we invite consultees’ views as to: 
 
(1) the types of case in which such an alternative 

track for dispute resolution would be appropriate 
(in particular, whether it should operate only in 
respect of low value claims, or wherever the 
difference between the parties’ positions is such 
that it would be disproportionate to proceed with 
a full hearing); and 

(2) the rules that should govern its operation. 

We agree that in suitable cases, the Tribunal should direct valuation-
only cases to a single valuation expert  
 
We consider that such an alternative track would be appropriate for 
low value claims or where the difference between the parties’ 
positions would make it disproportionate to proceed with a full 
hearing. 
 
The rules that should govern its operation should be based on a 
minimal threshold. Departing from the current legal position this would 
mean that the counter-offer in the Landlord’s Response Notice should 
be a reasonable one and not an inflated figure. This would help to 
identify the price parameters identifiable from the offer and counter-
offer and to ascertain whether the dispute is within the threshold that 
would require determination by a single valuation expert rather than 
by the Tribunal at a full hearing. 
 
The aim of the reforms of process, valuation and dispute resolution 
would hopefully lead to the bulk of enfranchisement claims going 
through the alternative route. The challenge is what is the threshold 
for the alternative route. 
 

Q.96: We welcome evidence as to the typical cost Anecdotally we are aware that costs can vary considerably depending 



 

and duration of an enfranchisement 
dispute: 
(1) in the county court; and 
(2) in the Tribunal. 
 
How and to what extent has the exercise of 
enfranchisement rights been slowed down, 
prevented or made more costly by: 
(1) the threat of lengthy and potentially expensive 

litigation; and 
(2) the fact that some disputes arising during an 

enfranchisement claim may need to be resolved 
by the Tribunal, whilst others fall to be 
determined by the court? 

 
To what extent would our proposal that all 
enfranchisement disputes be dealt with in a single 
forum save landlords and leaseholders time and 
money? 
 

on the complexity of  legal issues raised on eligibility for 
enfranchisement (county court) and on valuation and terms of the 
transfer (the Tribunal).For instance issues of development value may 
entail evidence from planning and architectural experts fees and 
perhaps the engagement of leading counsel.  
 
Having the issues dealt with in one forum will save leaseholders costs 
and time, as there is no need to have the cases transferred back and 
forth between these venues.  
 

Q.97: We welcome evidence as to the proportion of 
leases likely to be suitable for resolution by a single 
valuation expert. Do consultees consider that 
dealing with cases on this alternative track is likely 
to save landlords and leaseholders time and 
money? 
 

We consider that dealing with cases on the proposed alternative track 
is likely to save landlords and leaseholders time and money .Whilst 
we do not have substantial evidence as to the proportion of leases 
likely to be suitable for resolution by a single valuation expert 
anecdotally we feel there are enough low value premises or instances 
where the gap between offer and counter-offer is such that a full 
contested hearing with valuers giving evidence for both sides is 
inappropriate. 

 

Chapter 13 



 

Q.98: We invite the views of consultees as to whether 
leaseholders should be required to make any 
contribution to their landlord’s non-litigation costs. 

We think that the provisions should mirror the approach to buying 
and selling any other property; each party pays their own costs for 
their own advisers. Hence, leaseholders should not have to 
contribute to non-litigation costs of the landlord in any 
enfranchisement claim. We appreciate that such an approach 
would move away from the compulsory purchase (forced sale) 
element of enfranchisement as conveyancing is a transaction 
where both seller and buyer wish to achieve the same ends. In 
time this may lead to a culture change in the entire 
enfranchisement process. 
 

Q.99: We invite the views of consultees as to how any 
contribution that is to be made by leaseholders to their 
landlord’s non-litigation costs should be calculated. 
Should the contribution be based on: 
 
(1) fixed costs; 
(2) capped costs; 
(3) fixed costs subject to a cap on the total costs 

payable; 
(4) the price paid for the interest in land acquired by 

the leaseholder; 
(5) the landlord’s response to the Claim Notice, and/or 

whether the landlord succeeds in relation to any 
points raised in his or her Response Notice; 

(6) fewer categories of recoverable costs than 
currently set out in the 1967 and 1993 Acts; 

(7) the same categories of recoverable costs set out in 
the Acts, but with a reformed assessment 
procedure; or 

(8) wider categories of recoverable costs than currently 
set out in the Acts? 

If leaseholders are to continue to be required to contribute towards 
their landlord’s non-litigation costs, then those costs should ideally 
be capped or fixed (or a mixture of both) but at a level that is not 
adverse to the interests of leaseholders. Our experience is that 
costs are both a worry and real factor in the success of an 
enfranchisement claim. 
 
If a fixed cost regime were to be adopted then such a regime 
should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims. 
 
We agree with the provisional proposal that no additional costs 
should be recoverable for split reversions or where there are 
intermediate freeholders.  
 
We agree with the provisional proposal that a small additional sum 
may be made by a residents’ management company (rather than 
any management company) who seeks advice regarding the 
enfranchisement claim, but that such sum should be subject to a 
cap. 



 

 
We also invite consultees’ views as to whether, if a 
fixed costs regime were to be adopted: 
 
(1) such a regime should apply to collective freehold 

acquisition claims as well as individual 
enfranchisement claims; and 

(2) if a fixed costs regime were to apply to collective 
freehold acquisition claims: 

a. what additional features might justify the 
recovery of additional sums; and 

b. whether landlords should be able to recover 
all their reasonably incurred costs in respect 
of those additional features (subject to 
assessment), or only further fixed sums. 

 
We provisionally propose that: 
(1) no additional costs should be recoverable in the 

case of split freeholds or other reversions, or where 
there are intermediate landlords; and 

(2) a small additional sum should be recoverable 
where a management company seeks advice in 
relation to an enfranchisement claim. 

 
Do consultees agree? 
Q.100: We provisionally propose that where an 
enfranchisement claim fails or is withdrawn, or the 
Claim Notice is struck out, leaseholders should be 
liable to pay a percentage of the fixed non-litigation 
costs that would have been payable had the claim 
completed. 
 

We disagree with the provisional proposals and refer to our 
response to Question 98. We think each party should pay their own 
costs for their own advisers including in the circumstances set out 
in Question 100. 
 
 
 



 

Do consultees agree? 
 
We also provisionally propose that the percentage of 
the fixed non-litigation costs that should be payable in 
those circumstances should vary depending on the 
stage that the claim has reached. 
 
Do consultees agree?  
 
If so, what percentages should apply at particular 
stages of the claim? 

 
 
 

Q.101: We provisionally propose that a landlord should 
have a right to seek security for his or her non-litigation 
costs.  
 
Do consultees agree? 

We disagree with the provisional proposal and refer to the answer 
to Question 98. 

Q.102: We provisionally propose that a landlord should 
have a right to apply to the Tribunal for an order 
prohibiting named leaseholders from serving any 
further Claim Notice without the permission of the 
Tribunal. 
 
Do consultees agree? 

We agree with the provisional proposal as the intention is to 
address vexatious claims 

Q.103: We provisionally propose that the existing 
limited powers of the Tribunal to order one party to pay 
the litigation costs of another party in an 
enfranchisement claim should apply to all disputes and 
issues that it is to decide (except in respect of orders 
made under the No Service Route, orders permitting a 
landlord to participate in a claim or to set aside a 
determination, and orders striking out a Claim Notice). 
 

We agree with the provisional proposal.  



 

Do consultees agree?  
 
If not, what types of disputes and/or issues should be 
excluded from such restrictions and why? What 
powers to make orders in respect of litigation costs 
should apply in such excluded cases? Should parties 
be able to agree that costs shifting will apply to all or 
part of a claim? 
Q.104: We provisionally propose that the scope of the 
Tribunal’s existing power to order one party to pay any 
of the litigation costs of another party should not be 
extended. 
 
Do consultees agree? 

We agree with the provisional proposal that the current power the 
Tribunal has to award costs for unreasonable behaviour by a party 
should not be extended.  

Q.105:  We welcome evidence as to: 
 
(1) the typical costs incurred by landlords in dealing 

with enfranchisement claims; and 
(2) the proportion of those costs which can be 

recovered from leaseholders. 
 
To what extent does the obligation on leaseholders to 
pay their landlords’ reasonable costs arising from the 
enfranchisement process have an impact on 
leaseholders’ willingness to bring or pursue 
enfranchisement claims? 
 
Do consultees consider that any of the options we 
have set out at paragraphs 13.56 to 13.77 for 
reforming non-litigation costs would make leaseholders 
more willing to bring and pursue enfranchisement 
claims? 

Anecdotally we are aware that costs incurred by landlords in 
dealing with enfranchisement claims can be on the high side even 
if any  legal and valuations issues are not particularly complex.  
 
The range of matters that can be covered by costs incurred by 
landlords in dealing with enfranchisement claims can include 
scrutinising the Claim Notice, instructing the valuer, considering the 
valuers report, drafting and service of any counter-notice, 
negotiating the terms of the transfer and liaising with the valuer 
negotiating the price, agreeing terms, drafting transfer documents. 
 
Legal advice at the outset of a claim should warn of the exposure 
to such costs and the likely amount of how much these should be. 
 
If there are leaseholders who are put off from bringing and 
pursuing enfranchisement claims because of the current rules for 
paying towards landlord’s costs then we hope that any of the 
options would make them more willing to do so. 



 

 
What would be the impact on landlords of removing, or 
capping, their entitlement to recover their non-litigation 
costs from leaseholders (other than the fact that they 
would have to meet those costs themselves)? 

 
One possible impact is that landlords may keep a closer watch on 
the non-litigation costs they incur if they know that their ability to 
recover such costs from the leaseholders would be more restricted 
than it is at present. 

Q.106: How and to what extent do the different powers 
of the Tribunal and the county court to award litigation 
costs in enfranchisement disputes have an impact on 
the behaviour of both landlords and leaseholders with 
respect to such disputes? 
 

The county court has costs-shifting powers. Accordingly a robust 
negative counter-notice served by the landlord may take issue with, 
say, the eligibility of the building or the contents of the Claim notice. 
The leaseholders then have to weigh up the prospects of success 
at the county court in deciding whether these overshadow the risk 
of an adverse costs order should they lose. 
 

 

Chapter 15 

 Q.107: We invite the views of consultees as to:  
  
 (1) whether the section 9(1) valuation methodology 

should be retained indefinitely or temporarily, and if so 
for how long; or  

(2) whether the section 9(1) valuation methodology 
should be replaced with a fixed proportion of a “term 
and reversion” valuation or another simplified 
methodology; and 

(3) whether the test for whether section 9(1) (or a 
simplified methodology) applies should be 
determined:  

a. by reference to capital value;  
b.  by reference to council tax banding; 

We consider the Section 9(1) valuation methodology should be 
retained for as long as possible and certainly whilst there are 
leasehold houses that qualify under this valuation basis by falling 
within the original definitions in the 1967 Act. From the point of 
view of simplicity the most appropriate option for a determination 
as to whether section 9(1) applies should be by reference to 
council tax banding. The original qualification basis under the 
1967 Act was by reference to rateable values so logically it would 
follow that their replacement should be the test basis. 
 
 



 

c. by reference to the location of the 
property;  

d. by reference to an amended version of the 
current test for leases granted after 1 April 
1990 (in other words, calculating “R” under 
section 1(1)(a)(ii) of the 1967 Act); or  

e. by some other means. 
Q 108: We invite the views of consultees as to:                             
 
(1) whether a separate, simplified  valuation regime 
should be created for low value and/or straightforward 
enfranchisement claims; and  
 
(2) how such low value and/or straightforward claims 
should be identified 
 
 

(1) We do not consider that a separate valuation regime should 
be created for low value and/or straightforward 
enfranchisement claims as it would add an extra, and in our 
view, unjustified layer of complexity to the process particularly 
as in many cases the premium payable is not high enough nor 
the issues complex enough to warrant a separate regime for 
high value and/or complicated claims. 

 
(2) For the reason given in (1) we do not consider such claims are 

required to be identified. 
 

Q.109 Do consultees consider it desirable to   seek to 
treat commercial investors differently from owner-
occupier leaseholders in respect of the premium 
payable for the exercise of enfranchisement rights? 
 
 
If so: 
 
(1) do consultees consider that it might be possible to 
distinguish between such leaseholders:  
 
(a) by reference to whether the leaseholder is exercising 
enfranchisement rights for the first time;  
 

If the aim is to give preference to those who are seeking to 
exercise enfranchisement rights in respect of their main or 
principal home then it could be considered desirable to seek to 
treat commercial investors differently in respect of the premium 
payable. It was not of course until the 2002 Act that the residence 
test was removed for leasehold owners of houses and flats and 
until then commercial investors did not have enforceable 
enfranchisement rights. So different treatment would not be a 
departure from the original purpose of the enfranchisement 
legislation. 
 
 
(1) We consider it might be possible to distinguish between such 

leaseholders: “(b) by reference to whether the leaseholder is 



 

(b) by reference to whether the leaseholder is exercising   
enfranchisement rights in respect of his or her only or 
main home; or 
 
 (c) by some other means?  
 
 
(2) how might the valuation methodology be varied so 
as to produce different premiums for different types of 
leaseholder? 
 

exercising enfranchisement rights in respect of his or her only 
or main home.” 

 
(2) Where the lease has under eighty years remaining fifty per 

cent of marriage value is payable to the landlord. One possible 
variation to the valuation methodology is appropriating a 
greater proportion than fifty per cent of the marriage value to 
be payable to the landlord in the case of commercial investors. 
This would recognise the importance of leasehold as home 
ownership rather than as an investment. 

 
Q.110 We invite the views of consultees as to whether 
the treatment of ground rent reviews in any valuation 
methodology should be restricted in any of the ways set 
out at paragraphs 15.59 to 15.66. 
 

In our submission to the House of Commons Housing and 
Communities and Local Government Committee’s Leasehold 
reform inquiry we said:  
 
“Government could consider capping ground rent at 0.1% of the 
property value. That is the ceiling that now forms part of the 
lending policy of the Nationwide Building Society on leasehold 
property. In addition, we suggest that an upper limit of £500 is 
also set. In this way, whilst there is value in the ground rent to the 
reversioner, the mischief of onerous future ground rent affecting 
the enfranchisement price is addressed.” 
 
Hence, where there are ground rent reviews, they should be 
capped at £500 for the purposes of any valuation methodology. 
 

Q. 111: We invite the views of consultees as to whether 
capitalisation rates for enfranchisement valuations 
should be prescribed and, if so:  
 
(1) how;  
 

Whilst we consider that ultimately those bodies with greater 
expertise than LEASE on valuation matters are in the most 
authoritative position to advise on this issue, to  our knowledge 
there are few disputes on the capitalisation rates for 
enfranchisement valuations to justify the work involved including 
the establishment of a committee to set the prescribed rate and to 



 

(2) by whom;  
 
(3) how often; and  
 
(4) in respect of what different types of interest. 
 

meet when required to review that rate. 

Q. 112: We invite the views of consultees as to whether 
deferment rates for enfranchisement valuations should 
be prescribed and, if so:  
 
(1) how;  
 
(2) by whom; 
 
 (3) how often; and  
 
(4) in respect of which geographical areas. 

Whilst we consider that ultimately those bodies with greater 
expertise than LEASE on valuation matters are in the most 
authoritative position to advise on this issue, we are aware that 
for Prime Central London for leases with over twenty years 
unexpired the deferment rate for enfranchisement valuations have 
been set at 4.5 % for houses and 5 % for flats. If a deferment rate 
is to be prescribed, again presumably by committee and reviewed 
at appropriate intervals, then it should differentiate between 
different regions in the country and where there is more and 
where there is less than twenty years unexpired. 

Q.113: We invite the views of consultees as to whether 
relativity or a no Act deduction should be prescribed for 
enfranchisement valuations and, if so: 
 
 (1) how; 
 
 (2) by whom; 
 
 (3) how often; 
 
 (4) in respect of which geographical areas; and  
 
 (5) whether the 80-year cut-off should be removed. 
 
 

As mentioned above, whilst we consider that ultimately those 
bodies with greater expertise than LEASE on valuation matters 
are in the most authoritative position to advise on this issue we  
are aware that it has been difficult in the past to establish 
prescription for relativity and presumably the same applies to 
setting a no Act deduction. 



 

Q.114: We invite the views of consultees as to whether 
the possible right to hold over at the end of a long lease 
should be disregarded on an enfranchisement valuation. 
 
 

We consider the possible right to hold over should not be 
disregarded on an enfranchisement valuation. It would also 
demonstrate the preferential treatment given to those who are 
owner-occupiers over those who are commercial investors. 
 

Q.115: We invite the views of consultees as to whether 
a discount for leaseholder’s improvements on an 
enfranchisement valuation should be retained. 

As the discount is of benefit to leaseholders, the object of this 
reform exercise, we propose that it should be retained. 
 
 

Q.116: We invite the views of consultees as to whether 
it should be possible for leaseholders to elect to accept 
a restriction on development to prevent development 
value from being payable as part of an enfranchisement 
valuation. 
 

Leaseholders should be able to choose to accept a restriction on 
development to stop development value from being payable as 
part of an enfranchisement valuation. This would reduce the 
premium in situations where a value for development may be 
present. 
 

Q.117: We invite the views of consultees as to which, if 
any, of the valuation options we have discussed (set out 
at Options 2A to C in Chapter 15) are preferable and, so 
far as any preferred option contains a range of possible 
reforms, which of those reforms should be adopted. 

Whilst we consider that ultimately those bodies with greater 
expertise than LEASE on valuation issues are in the most 
authoritative position to advise on this issue; however, we believe 
that a term and reversion valuation option (with or without 
prescription of rates) would provide the most advantageous 
premium for leaseholders. 
 

Q.118: We invite the views of consultees as to the 
desirability of an online calculator for enfranchisement 
valuations and the types of claim for which it could be 
appropriate 
 

We consider that for enfranchisement valuations an online 
calculator is desirable and it should be available for as many 
types of claim as possible. 

Q.119: How and to what extent has the current 
methodology for calculating premiums payable on 
enfranchisement slowed down, prevented or made 
more costly the exercise of enfranchisement rights? 
 

In terms of the extent of this issue it may assist the Commission if 
we disclose the data for the 18 months period from 1 April 2017 to 
30 September 2018 on the number of enquiries that we have 
received where the price to be paid was the subject- 
 



 

 • Collective Enfranchisement - 158 enquiries.(8 per cent) 
• Enfranchisement for houses - 158 enquiries (14 per cent) 
• Lease Extension for Flats - 481 enquiries.(15 per cent) 
 
This is testament to the concern that leaseholders have 
concerning the subject and the need to address it. 
 

Q. 120: We have set out the following options for the 
reform of valuation:  
 
(1) the adoption of a simple formula; and 
 
 (2) options based on current valuation methodology, 
involving different combinations of current valuation 
components and/or the prescription of certain rates.  
 
To what extent would each of these options reduce the 
duration and cost of the enfranchisement process, and 
the number of disputes arising? 
 

Our suggestion, in terms of what ultimately will benefit 
leaseholders by the likely reduction in the premium and 
professional costs, is the adoption of a simple formula. 

Q. 121: We welcome evidence as to the likely impact of 
the possible valuation methodologies set out in Chapter 
15 on different sectors of the economy – in particular, 
the institutional investment sector, the charitable sector 
and the leasehold market (for both owner-occupiers and 
buy-to-let leaseholders). 
 

We do not have this evidence. 

Q 122: We welcome evidence as to:  
 
(1) the proportion of existing leases which are currently 
eligible for section 9(1) valuations; and  
 

We do not have this evidence. 



 

(2) the likely impact on landlords and leaseholders of (a) 
retaining the section 9(1) valuation methodology for a 
limited period, or (b) replacing it with a simplified 
valuation methodology. 
 
Q.123: We welcome evidence as to the likely impact on 
the leasehold market (and wider housing market) of 
differentiating between classes of enfranchising 
leaseholder (for example, those who occupy the 
property as a residence and those who do not) in 
respect of the premium payable. 

We do not have this evidence. 

Q.124: We welcome evidence as to the costs, benefits 
and practicalities of constituting and maintaining a body 
whose function is to prescribe certain rates for a 
reformed valuation methodology. 

We do not have this evidence. However, please see answer to 
question 111. 

Q. 125: We welcome evidence as to the costs, benefits 
and practicalities of setting up and maintaining an online 
valuation calculator. 
 

Regarding the LEASE calculator this has been located on our 
website for over six years with revisions since its inception. It 
does have its limitations in that it is for lease extension of flats 
only and does not extend to collective enfranchisement or to 
house enfranchisement. Moreover the ground rent information 
that is fed in to produce the calculated premium is only for fixed 
levels and does not take account of rising rents under a lease. An 
external provider was engaged to create it and  whose costs were  
approximately £1,000 to do so and there are  negligible running 
(maintenance) costs  

 

 

 

Chapter 16 



 

Q.126: We provisionally propose creating a 
statutory duty on the landlord who has conduct 
of an enfranchisement claim to act with 
reasonable care and skill, and to act in good 
faith, in respect of the interests of other 
landlords.  
 
Do consultees agree? 

We agree to the provisional proposal. 

Q.127: We invite the views of consultees as to 
whether an intermediate lease created as part 
of a collective freehold acquisition claim should 
be acquired by a nominee purchaser on any 
subsequent collective freehold acquisition of the 
premises. 

We agree to the provisional proposal. 

Q.128: We provisionally propose that, where the 
leaseholder of a flat also holds an intermediate 
lease in respect of that flat, the intermediate 
lease of that flat should not be acquired on any 
collective freehold acquisition of the premises.  
 
Do consultees agree? 

We agree to the provisional proposal. 

Q.129: We provisionally propose that, in a 
collective freehold acquisition claim, where 
there is an intermediate lease of the whole 
building, but not all the flats within the building 
are let on long sub-leases (so the intermediate 
leaseholder would be treated as the qualifying 
tenant of some of the flats), either:  
 
(1) the whole of the intermediate lease should 
not be acquired; or  
 

We agree with either of these alternative proposals and do not 
have a preference as to which approach is best. 



 

(2) the whole of the intermediate lease should 
be acquired, but there should be a leaseback to 
the intermediate leaseholder of flats of which he 
or she would be the qualifying tenant? 
 
Do consultees agree with either of these 
alternative proposals? If so, which approach is 
preferred and why? 
 
Q.130: We provisionally propose that, as part of 
any collective freehold acquisition claim:  
 
(1) leases containing common parts together 
with other property should continue to be 
capable of being acquired by the nominee 
purchaser where it is reasonably necessary for 
the proper management or maintenance of 
those common parts; and 
 
 (2) the Tribunal should have power to sever a 
lease containing common parts together with 
other property, or to introduce new or varied 
easements to ensure proper management or 
maintenance of those common parts, as an 
alternative to ordering that the whole of the 
lease be acquired by the nominee purchaser.  
 
Do consultees agree? 
 
 

We agree to the provisional proposal and are aware that the Upper 
Tribunal (Lands Chamber) recently considered the current 
entitlement of the nominee purchaser to acquire leases of such 
common parts in the case of L.M.Homes Limited and others v. 
Queen Court Freehold Company Limited and decided that the 
nominee purchaser was entitled to acquire individual leases of 
respectively air space, basement boiler room and undeveloped 
sub-soil. 

Q.131: We provisionally propose that a lease of 
common parts granted for development 

We agree to the provisional proposal. 



 

purposes should not be acquired by a nominee 
purchaser on a collective freehold acquisition 
claim unless:  
(1) the severance of any part of that lease; 

and/or  
(2) the introduction of new, or the variation of 

existing, easements;  
 
would both permit the proper management of 
any common parts, and substantially preserve 
the intended development.  
 
Do consultees agree? 
 
Q.132 We provisionally propose that 
leaseholders holding sub-leases granted out of 
leases that had previously been extended under 
the existing or any future statutory 
enfranchisement regime should be entitled to 
bring, or participate in, an enfranchisement 
claim. 
 
Do consultees agree? 
 

We agree to the provisional proposal. 

Q.133: We provisionally propose that the 
separate designations of “Minor Superior 
Tenancy” and “Minor Intermediate Leasehold 
Interest” and the formulae relating to them 
should be removed. Those interests which 
currently fall within the existing definitions would 
then be valued on the same basis as all other 
intermediate leases.  

We have no objection to the provisional proposal if ultimately it will 
not be adverse to the interests of leaseholders. 



 

 
Do consultees agree?  
 
If not, do consultees agree that the thresholds in 
the formulae that apply to a Minor Superior 
Tenancy and/or a Minor Intermediate Leasehold 
Interest ought to be increased? 
 
Q.134: We provisionally propose that, on any 
individual lease extension claim, the rent 
payable by an intermediate landlord should be 
commuted on a pro rata basis. Primarily this 
approach would avoid creating a negative value 
in an intermediate lease, which the leaseholders 
could use to their advantage in the way that was 
done in the case of Alice Ellen Cooper-Dean 
Charitable Foundation Trustees v Greensleeves 
Owners Limited.  
 
Do consultees agree? 
 

As the outcome of the case was beneficial to leaseholders we 
consider that the current position should remain. 

Q.135: We welcome evidence as to the likely 
impact (financial and otherwise) on landlords of 
a new statutory duty requiring them to act with 
reasonable care and skill, and in good faith, in 
respect of the interests of other landlords.  
 

We consider that ultimately those bodies with greater expertise 
than LEASE on the practice of enfranchisement are in the most 
authoritative position to advise on the availability of any such 
evidence. 

 

 

 



 
From: lee bak   
Sent: 10 August 2018 14:56 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: leasehold 
 
sir/madam 
 
in respect of leasehold reforms I wish to comment that 10% of a property value in this day and age is 
probably not the best solution to this issue .10 times the ground rent is a more realistic formula . 
 
it is also important to ensure all covenants are removed when sold on other wise the issue will still 
be there in the future . 
 
Regards  
Lee baker  
 
 
 
 
Sent from my Samsung Galaxy smartphone. 
 



 
 
I have spoken with Ms Linda Sloane on the phone about the enfranchisement CP. She asked me to 
talk her through the major proposals being made, and gave some views of her own. I asked her if I 
could make a note of her brief thoughts and treat that as a consultation response (which she could 
supplement if she would like), and she was very happy for me to do so. She did not ask for any of the 
documents we put out to be made more accessible, even though I did mention that it would be 
possible; she seemed very appreciative that we had taken the time to call her, however. 
 
Ms Sloane’s ideas (to be treated as consultation response): 

• Her preference is to abolish leasehold altogether. All flats in blocks should be share of 
freehold. Leasehold is a product of antiquity and is feudal, and does not exist in any other 
countries. 

• She thinks that leasehold houses in particular are ridiculous. 
• She said that leaseholders should be able to choose the length of their statutory lease 

extension (anywhere between 1 and 999 years), rather than there being a prescribed period. 
• She said that in collectives, people should be able to join in later (i.e. RTP, as I briefly 

mentioned to her), but at exactly the same price as the original leaseholders paid. 
 
She said that she had bought and sold property in London for decades, and was similar to an estate 
agent. She is also a leaseholder herself. 
 
I also explained the timetable to her, in the sense of when the consultation period ends, and that we 
would be reporting next year. But I explained it would then be primarily for Government to 
implement any reforms and legislation. I mentioned the commonhold project, in light of her 
references to banning leasehold, and explained that there would be a consultation on that later this 
year. I gave her my direct dial in case she would like to get in touch again. 
 
Hope that all sounds OK. If you are happy for me to do so, I would save this email onto JustStore for 
a record of Ms Sloane’s comments. 
 
Thanks! 
 

 
 

 | Law Commission 
Research Assistant – Property, Family and Trust Law Team 

1st Floor, Tower, Post Point 1.52, 52 Queen Anne’s Gate, London SW1H 9AG 
(access via 102 Petty France) 

Tel:  | Web: www.lawcom.gov.uk 
Email:  
 
For information about how we handle your personal data, please see our Privacy Notice 
 
 



From: lo man fai   
Sent: 21 November 2018 05:23 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Consultation on Leasehold Reform 
 
I am a leaseholder of  

   
 
The 2-bedroom apartment was purchased in 1993 at a price of 85,000 pounds with a 125 year 
leasehold.  The developer, Bellway Homes, then sold the freehold of the development comprising 36 
apartmens (Chalfont Court and Garth Court) to a company called Cherrybase at a price of  28,350 
pounds  WITHOUT offering the Right of First Refusal. 
 
(The freehold of the 36 apartments (18 one-beds and 18 two-beds) were sold at 28,350 pounds. As 
such, the share of the price of freehold for a two-bedroom apartment was 975 pounds and that of a 
one-bedroom was 600 pounds.) 
 
As the leaseholders had not been offered the Right of First Refusal before the freehold was sold 
which was at that time required by law, I and all other leaseholders did not have the chance to 
purchase our respective shares of the freehold, which at that time, represents slightly over 1% of the 
price of the apartments.   
 
As a result, we were required to pay annual rents and to surrender the property after expiry of 
lease.  The ground rent for the first 25 years was 130 pounds for a two-bedroom apartment and 80 
pounds for a one-bedroom apartment so that the total annual ground rent was 3,780.  For my 2 -
bedroom apartment, I had paid 26 years ground rent at 130 pounds for the frist 25 years which was 
increased to 250 pounds starting from 2018.  This means that by unlawfully depriving me of the 
opportunity to buy my share of the freehold without offering the Right of First Refusal, I have to pay 
3,500 pounds during the past 26 years instead of just 975 pounds, which was the price of my share 
of the freehold when it was sold. 
 
I would therefore recommend that for freeholds sold WITHOUT offering leaseholders the Right of 
First Refusal, the leaseholder should be allow to buy back his share of the freehold by paying 
 
(i) the price of his share of the freehold at the time when it was sold.  (In my case, it was 975 pounds 
so that I could now buy back my share of freehold at 975 pounds from the landlord.), or 
 
(ii) to be fair to the leaseholder, the fraction of his share of the freehold price for the remaining 
years on a pro rata basis.  (Take my case as an example.  My price of my share of freehold was 975 
pounds.  As I have already paid ground rent for 26 years (with 99 years remaining of the 125-year 
lease), I should be allowed to pay 772 pounds (=975 x (125-26) / 125.) 
 
Regards, 
 
M F LO 
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LAW COMMISSION CONSULTATION 

LEASEHOLD HOME OWNERSHIP:  

BUYING YOUR FREEHOLD OR EXTENDING YOUR LEASE 

RESPONSE OF LONG HARBOUR AND HOMEGROUND 

Introduction 

We welcome the publication of the Law Commission’s consultation paper on Leasehold home 
ownership: buying your freehold or extending your lease (the “Consultation”) and the 
opportunity to respond. 

We are grateful to the Law Commission for extending the deadline for this response to 
7 January 2019 following our request by letter of 4 October 2018, and also for your 
confirmation by email on 18 October 2018 that: 

In relation to valuation (and in accordance with our Terms of Reference) we will be 
presenting options to Government in our final report rather than making 
recommendations. Therefore, you will continue to have the opportunity even after our 
consultation closes to reflect on and make representations to Government about the 
appropriate valuation methodology. 

We remain fully committed to collaborative and constructive engagement with the Law 
Commission and with Government on the proposals for reform of the enfranchisement 
process, as well as on the other ongoing leasehold reform work currently being undertaken by 
the Ministry for Housing, Communities and Local Government (“MHCLG”) as well as the Law 
Commission. 

We have submitted this response and appendices by email to 
propertyandtrust@lawcommission.gov.uk in pdf format. Please note that the responses to 
individual questions in the Consultation accompany the text of the questions themselves within 
this document. 

This response is structured as follows: 

1. Introduction 

a. About Long Harbour and HomeGround 

b. Summary 

2. Responses to the Consultation Questions 

3. Appendix 1 – HomeGround Information Sheets for leaseholders enquiring about lease 
extensions or buying their freehold 

4. Appendix 2 – Letter from Winckworth Sherwood LLP to Secretary of State James 
Brokenshire enclosing Executive Summary of proposed Leasehold and Commonhold 
Code of Practice. 
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5. Appendix 3 – Long Harbour response to the MHCLG Consultation: Improving the home 
buying and selling process. 

About Long Harbour and HomeGround 

Long Harbour is a residential real estate investment manager that invests in high quality, 
asset-backed opportunities. On behalf of its clients, Long Harbour has invested in UK ground 
rent portfolios valued in excess of £1.6bn, comprising over 160,000 leasehold properties, 
including some specialist age-restricted retirement housing. The funds invested are provided 
by regulated UK pensions and insurance companies and the income derived from the ground 
rents is used to service the retirement income of many thousands of pensioners. Long Harbour 
is regulated by the FCA, is an active member of the British Property Federation and a member 
of the UK Apartment Association. Long Harbour is also a significant investor in the UK 
PRS/BTR sector, providing over 1,250 houses and flats to the private rental market. 

The residential ground rent portfolios acquired as investments for Long Harbour’s clients are 
managed by Long Harbour’s associated company Homeground Management Ltd 
(“HomeGround”), a professional ground rent asset manager. It is now the second largest 
manager of freeholds in the UK with overall responsibility for approximately 160,000 leasehold 
properties. HomeGround’s services as an asset manager include the collection of ground rent, 
handling consents and administering the formalities contained in leases and other title 
documents relating to re-sales of the properties on behalf of its landlord client companies. It 
employs qualified and experienced professionals across a number of service teams to assist 
residential leaseholders with a range of queries they have in relation to their leases and 
properties. HomeGround’s services are governed by one of the Government’s accredited 
Ombudsman Redress Schemes, the Property Ombudsman, providing leaseholders with 
redress for poor service if required. 

One of the functions HomeGround carries out on behalf of its landlord clients is the 
administration of both statutory claims and informal requests from leaseholders for lease 
extensions and purchasing the freehold of leasehold houses.  On the directly managed part 
of its portfolio (around 83,000 leasehold properties), HomeGround handled 281 completed 
transactions in the 2018 calendar year.  90% of these transactions were informal, or voluntary, 
extensions or sales negotiated with the leaseholders outside the formal statutory process. 

In the same period, HomeGround logged 148 complaints in total relating to its portfolio 
management services. Of these only a small minority (4 recorded between August and 
December 2018) related to enfranchisement transactions (the subject matter of the 
Consultation) and concerned delays in response rather than any other issue. Of the total 148 
complaints, 14 were unable to be resolved through HomeGround’s formal complaints 
procedure and were referred to the Ombudsman. Of these 14, only one was upheld by the 
Ombudsman. 

As Long Harbour and HomeGround act for the same client investors, we are responding jointly 
to the Consultation. 
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Summary 

Reform of Leasehold Enfranchisement generally 

Simplifying procedures and valuations 

We support and welcome the Government’s intention to simplify the enfranchisement process, 
and to reduce the costs involved for all parties.  We believe that making the valuation of 
leasehold interests more transparent and accessible for as many leaseholders as possible, 
especially the significant majority owning long term leases (which we define as a remaining 
term in excess of 100 years) by providing an online calculator would be a significant step 
forward and reduce disputes concerning valuation that currently mean leaseholders incur 
costs of expert advisers for straightforward and lower value cases. 

The valuation principles and indices underpinning an online calculator, and any other 
mechanism to simplify valuation of shorter leases will need to be determined by experts 
working with the Government.  The Law Commission has identified that this work is to follow 
the presentation of its options in its final report. 

We also agree that the existing legislation governing enfranchisement is excessively and 
unnecessarily complex and that a number of barriers to leaseholders exercising their rights, 
for example a minimum ownership period, can and should be removed.   

Simplifying the process and reducing the scope for disputes between leaseholders and 
landlords would also assist in reducing the risk of tactical gamesmanship by both parties in 
enfranchisement transactions, that can currently lead to unfairness and unnecessary costs 
and which the Law Commission has identified as an issue of concern (see e.g. para 1.51 of 
the Consultation). 

Satisfactory compensation and fairness 

Where we take issue with the proposals in the Consultation is in the focus on reducing, across 
the board, premiums payable by leaseholders to enfranchise.  We are significantly concerned 
that in considering the fair compensation that should be payable to landlords, the Government 
and Law Commission have failed to properly assess the real impact of such a proposal, and 
further what justification there is for devaluing landlords’ existing reversionary interests, 
particularly for the long-term lease market, where premiums calculated according to existing 
statutory valuation methods are not onerous or unfair. Whilst onerous escalating ground rent 
review terms (affecting an estimated 12,000 out of a total of 4.5 million leasehold properties) 
have received a significant amount of attention within the leasehold reform debate, many of 
these onerous leases are already subject to variation through voluntary schemes set up by 
the developers responsible for creating them.  Further, any unfair effect of such terms on 
premium can be negated by, for example, disregarding or replacing the effect of the escalation 
clause in the valuation method.  

The proposals for reducing premiums generally, and thus reducing what is currently fair 
compensation payable to Landlords enshrined in legislation are neither proportionate nor 
reflective of the current realities of the residential leasehold market.  They would also result in 
a significant detriment to, and deprivation of reversionary interest value held by major 
institutional investors as UK pension assets for the ultimate benefit of a much larger body of 
private pensioner consumers. 
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In short, we do not believe that in their proposals to reduce reversionary values generally the 
Government or Law Commission have taken into account how alternative regulation to protect 
and enhance leasehold consumer rights could meet their concerns regarding the leasehold 
sector.   

Further, whilst we understand the Government’s desire to help private consumer leaseholders, 
we believe that a significant proportion of the current residential leasehold market comprises 
leasehold owners (both corporate bodies and individuals) who have acquired for buy to let 
profit and investment purposes, rather than as private resident owner occupiers. In 
HomeGround’s managed portfolio the number of leaseholders in the former category 
represents 57% of all leasehold apartment owners.  

The Law Commission has identified the different types of consumer as an issue in the 
Consultation (see e.g. para 1.64).  It has said that the Government’s focus of reform is to 
benefit “individual home owners rather than investors.”   

The Law Commission has asked whether individual home owners and investors (such as buy 
to let landlords) should be treated differently for the purposes of enfranchisement valuation. In 
our response we disagree that such a distinction can be made in practice.  However, we do 
believe that the issue is highly relevant when considering whether it is justified to devalue 
reversionary interests by reducing enfranchisement premiums across the board, given the 
unintended benefit resulting to such a large body of investors. 

Deprivation of property and ECHR issues 

Whilst the Law Commission has, in Chapter 15 of the Consultation, considered the relevance 
of the rights in A1P1 to the ECHR to the concept of sufficient, or fair compensation, we are 
concerned that in its analysis of the application of ECHR rights to its proposals, and the 
Government’s intended reforms, the effects and unintended consequences of devaluing 
reversionary interests are not sufficiently considered.  We believe this will leave the 
Government open, unnecessarily, to significant challenges from the sector based on 
interference with ECHR rights. 

We believe that the significant detriment that would result from reducing reversionary values, 
and thus appropriating value away from, amongst others, significant UK pension fund holdings 
benefitting hundreds of thousands of ordinary pensioners is a disproportionate response to 
address the need for reform of enfranchisement.  This is particularly so, when much of the 
benefit will only accrue to another investment class, which the Government never intended its 
reforms to focus on. 

Our objectives 

Our main objectives throughout the process of leasehold and commonhold reform, including 
our engagement to date regarding enfranchisement are to ensure that: 

(1) the general public are provided with high quality homes and property management 
services;  

(2) concerns regarding long leasehold are resolved in a way which do not undermine the 
usefulness and value of the tenure to the general public, developers and investors;  
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(3) different classes of consumers are not overlooked, such as consumers who rely on the 
ground rent and enfranchisement income to service their personal pensions in 
retirement, who might suffer unintended consequences from current proposed reforms; 

(4) commonhold is improved so that it becomes a suitable tenure in specific situations such 
as community-led developments, or smaller developments of 10 units or fewer; and 

(5) comprehensive regulation for the industry is adopted under statutory legislation. 

To that end, the priorities for reform should be: 

 extending and simplifying rights for leaseholders to exercise enfranchisement, and 
making the procedures and legislative framework less complex; 

 providing more transparent and accessible ways for leasehold interests to be valued 
without the need for experts in each case – for example by introducing a form of online 
calculator to allow long leaseholders to self-service; 

 Improving the advice and information given to buyers about the obligations and costs 
involved in acquiring and owning a leasehold property; 

 Assisting leaseholders who currently own leasehold houses or leases containing 
onerous ground rent review terms; 

 Prohibiting the creation of new leasehold houses (subject to certain exemptions); 

 Eliminating the creation and marketing of onerous leases (i.e. those that stipulate 
aggressive ground rent reviews); 

 Establishing what we call a “Fair Ground Rent” across the industry, set initially at 0.1% 
of the original sale price, with a floor of £200, rising periodically in line with RPI (see our 
response to Question 13 for more detail);  

 Establishing an industry-wide Code of Practice (see Appendix 2) which could be 
enforceable by a new regulator, the establishment of which we would support. We are 
currently working with other stakeholders across the sector to do this and a draft of this 
has been provided to the Secretary of State; and 

 Introducing a more transparent and regulated approach across the sector to the 
provision of management of leasehold properties. 

Our concerns 

We continue to work with MHCLG and the Law Commission to achieve these objectives. 
However, we remain concerned that: 

 Institutional freeholders are potentially being ignored, with limited acknowledgement 
from Government as to the benefits of the presence of an institutional freeholder, or the 
unintended consequences should reversionary values of leasehold interests be reduced 
across the board; 

 The number of consultations published by the MHCLG and the Law Commission often 
overlap and pose questions at cross purposes, to the extent we believe a more holistic 
approach is required;  
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 Proposals are not evidence based and are unduly influenced by an inaccurate 
perception of the leasehold market and the scale of bad practice, such as onerous 
ground rent reviews; 

 No impact assessment has been done on the effect of reducing reversionary values 
across the board, whether this is in fact necessary, or whether this will genuinely address 
the Government’s concerns regarding the operation of the leasehold market for the 
benefit of individual home owners; and 

 Both consumer choice and consumer protection measures are available to the 
Government that would address current unfair practices as well as wider market 
concerns, without significantly affecting reversionary values. 

Further engagement with the Law Commission and MHCLG 

We remain committed to assisting collaboratively with the Government’s reform programme 
and emphasise that we see significant opportunity and benefit in a number of the proposals 
made in the Consultation. 

As part of the preparation of this response we have engaged with a number of industry 
experts regarding both valuation and the wider legal issues.  We recognise that there will be 
significant further work to develop, for example, the online calculator and the valuation 
criteria that will underpin this. We would very much welcome the opportunity to meet with the 
Law Commission and discuss our responses to the Consultation further, and input on the 
future workstreams needed.  

About the Respondent:  

What is your name?  
 

What is the name of your organisation?  
LONG HARBOUR LTD AND HOMEGROUND MANAGEMENT LIMITED 

Are you responding to this consultation in a personal capacity or on behalf of your 
organisation?  
ON BEHALF OF MY ORGANISATIONS 

What is your email address? If you enter your email address then you will 
automatically receive an acknowledgement email when you submit your response. 

 

What is your telephone number? 
 

 

Long Harbour and HomeGround 

7 January 2019 
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Consultation Question 1. 

We invite the views of consultees as to whether a reformed enfranchisement regime should 
treat particular issues differently in England and in Wales. Consultees are welcome to share 
their views on this point here, or in response to questions which we ask later on particular 
issues. 

Housing is of course a devolved matter, but subject to that it would be preferable if the 
enfranchisement systems in England and Wales are the same. 

Consultation Question 2. 

We provisionally propose that leaseholders of both houses and flats should be entitled, as 
often as they so wish (and on payment of a premium), to obtain a new, extended lease at a 
nominal ground rent. Do consultees agree? 

In principle, yes, we do agree.  

However, this view is subject to other proposed changes to the procedures and premium 
calculations. Assuming the premium payments provide fair compensation and that the 
procedures put in place are not overly onerous or expensive to comply with (so that the right 
is not abused simply to incur unrecoverable costs for the landlords) then we would agree. 

We invite the views of consultees as to: 

(1) the appropriate length of such a lease extension; and  

(2) the points at which the landlord should be entitled to terminate the lease (paying 
appropriate compensation to the leaseholder) for the purposes of redevelopment. 

(1) Although we understand that there are differing views on what the most appropriate 
lease length should be, we are of the view that the current 90 year extension in the 
1993 Act does provide leaseholders a sufficient additional term regardless of their 
lease length. We have not seen any issues in practice from leaseholders extending 
their lease by this length.   

Additionally, we have not come across any difficulties for lenders with 90 year 
extensions and we believe it does give sufficient security to a lender, lending on a 
standard 25 year mortgage.  

However, if the Law Commission is minded to extend leases by a longer term then we 
would suggest that any minimum term longer than 90 years should ideally be a multiple 
of 90 so as to avoid any difficulties with leases that have already been extended under 
the Leasehold Reform Housing and Urban Development Act 1993. 

(2) Keeping the dates in line with the current legislation would avoid any difficulties in 
blocks where leases have already been extended where redevelopment is needed. We 
have not come across any issues with the current procedures. The potential issue 
however is one of the anticipated shelf-life of new build properties. As is sometimes 
observed “they don’t build them like the Victorians did”. Interested parties in the new 
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build market observe that new builds tend to have a shorter shelf-life and perhaps for 
redevelopment purposes the landlord ought to have three options in place of the 
current two. Option one, the last twelve months of the term of the existing lease. Option 
two in the twelve months of the forty-fifth year of the 90 year extension. Option three 
the last five years of the 90 year extension. 

Consultation Question 3. 

We invite the views of consultees as to whether the right to a lease extension should in all 
cases be a right to an extended term at a nominal ground rent, or whether leaseholders 
should also have the choice: 

(1) only to extend the lease (without changing the ground rent); or  

(2) only to extinguish the ground rent (without extending the lease). 

We believe that there should be a right for the leaseholders to have a choice of options. 
Looking at the two options set out, our comments are: 

(1) Providing leaseholders with the right to extend the lease with the ground rent 
remaining in place would be a good idea and would be of benefit to some leaseholders 
who have no concern with the ground rent, which we believe represents the vast 
majority of our leaseholders, and want to minimise their costs of extending their lease. 
In fact, we anticipate that many leaseholders would choose this as a preferred option 
as, despite those leases where onerous ground rents have been included, we have 
not come across many who would prefer to pay a higher sum to remove the ground 
rent, than who are happy simply to extend their lease to keep its true value. Indeed, 
we are of the view that if this was a statutory right, this would be attractive to both 
leaseholders and landlords and succeed in the Government’s stated aim of reducing 
the cost of lease extensions.  

(2) We can see how providing leaseholders the right to extinguish their ground rent 
(without extending their lease) may assist those with an onerous ground rent and from 
a landlord’s viewpoint, assuming the premium payable provided a fair and sufficient 
level of compensation, this option would be acceptable. However, depending on how 
the premium is calculated it is likely that there would be little advantage financially to 
the leaseholder in pursuing this option and there may be situations in which this could 
lead to the leaseholder dealing with the process twice. 

Consultation Question 4. 

We provisionally propose that: 

(1) a leaseholder claiming a lease extension should be entitled to a lease extension of the 
whole of the premises let under his or her existing lease, whether or not the entirety of 
the premises falls within the curtilage of the building; 
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(2) landlords should be able to propose that other land be included within a lease 
extension, and that there should be no time limit within which that proposal can be 
made; and 

(3) there should be no power for landlords to argue that parts of the premises let under a 
leaseholder’s existing lease should be excluded from a lease extension. 

Do consultees agree? 

(1) We agree that a leaseholder of a single residential unit should be entitled to an 
extension of that whole lease to include property which is used with the residential 
unit, even if it falls outside the curtilage of the building. This is assuming the other 
property is ancillary to the use of the residential unit and not the residential unit being 
ancillary to the non-residential parts of the demise. However, this should not be the 
case where there has been an assignment of any part of the property. 

(2) Whilst we are of the view that where a freehold is being acquired, a landlord should 
be able to propose that other land be included within the transfer, we cannot see how 
this can apply to a lease extension and are of the view that it is likely to make the lease 
extension process more complicated. 

(3) Normally, it would be right for the leaseholder to extend their lease as a whole, 
although the landlord should be able to argue that premises that have been assigned 
and are no longer part of the title should be excluded from a lease extension. 

Consultation Question 5. 

We provisionally propose that a lease extension should automatically: 

(1) be subject to any mortgage that is secured over the existing lease, and 

(2) bind the landlord’s mortgagee. 

Do consultees agree? 

(1) We agree. Delay occasionally arises through the leaseholder seeking mortgagee 
consent to extend their lease. Whilst it seems that the majority of mortgagees do not 
charge for the giving of their consent there is an additional expense to the leaseholder 
in terms of Land Registry fees. Providing for the automatic transfer of the mortgage 
will help speed up the claim and serve to save some costs. 

(2) Agreed. We would suggest that the lease extension should be binding on any third 
party charge, such as a charging order under the Charging Orders Act 1979. 

Consultation Question 6. 

We provisionally propose that (except in the case of Aggio-style leases and cases where the 
common parts of a building are owned and managed by a third party) the terms of a lease 
extension (other than the length of the term and the ground rent) should be identical to the 
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terms of the existing lease, save where either party has elected to include terms drawn from 
a prescribed list of non-contentious modernisations. Do consultees agree? 

Yes, in the main (save for under Aggio), the terms of a lease should be the same as the 
existing terms (save for length of term and ground rent as well as the re-development 
provision and a provision preventing any sub-lessee statutory rights). We would also support 
the new lease being made by reference to the current lease, save for in certain circumstances 
where it would cause confusion, e.g. where there has been more than one variation to a 
lease, particularly where the extent of the demise has been changed.   

Depending on the list (those listed in figure 3 on pages 69/70 of the Consultation are 
acceptable), then it may well be useful for both parties for there to be included certain non-
contentious modifications. However, we are of the view that preventing parties from agreeing 
other changes to the lease may cause unnecessary difficulties and additional costs for the 
parties at a later date. We think consumer choice would be best served by providing for 
parties to be able to reach agreement, as they do now to good effect, so long as there are 
protections in place that would prevent either party unfairly seeking to overpower the other. 

To explain this further, it is accepted that there are some parties who use the legislation to 
make the process of obtaining/granting a lease extension as difficult as possible. However, 
in our experience the vast majority of cases proceed without issue and being able to agree 
sensible changes, where there are issues with a lease, can often result in a cost saving for 
parties, for example where there is an error in the description of the property. We think that 
one way to protect the parties would be to provide that there only be specific provisions that 
could be changed save for where there is agreement between the parties. If there is no 
agreement between the parties, the status quo should remain to avoid ongoing arguments 
and with potential costs consequences for any party seeking to pursue any additional 
changes, to be enforced by the Tribunal. 

Further, we consider that there may well be a breach of human rights law if parties are 
prevented from being able to reach an agreement with each other. We are of a view that to 
prevent such agreements may well be disproportionate and do not strike a fair balance 
between the parties’ interests. 

We invite the views of consultees as to the terms that should be included within such a 
prescribed list.  

 Re-development provision 

 Provision preventing sub-leases granted out of the lease to have their own rights to 
extend their lease 

 Grant on limited title 

 No reliance on the terms by third parties 

 Provision where there is an intermediate landlord so that the headlease can be 
surrendered and immediately re-granted to allow for the lease extension to be registered 
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 Annexure of the form of current lease, assuming the lease is to be granted by way of 
reference to the current lease 

 Terms to deal with alterations made to the property since the original grant of the lease 

 Terms to deal with recovery of service charges or repairs of maintenance or insurance if 
they are not contained in the original lease, or if the original lease only provides for fixed 
payments provision should be made for reasonable variable charges to be paid and 
recovered 

 Where the landlord insures, a prescribed form of insurance covenant that is in UK 
Finance (Council for Mortgage Lenders) acceptable terms 

Do consultees consider that it would be appropriate to adopt a standard or model lease for 
Aggio-style leases? Alternatively, would it be appropriate to use a standard or model lease 
as a starting point in such cases? 

We are of the view that unless a standard or model lease is required in all cases, that the 
correct starting point for an Aggio lease where there are other long leases in the building 
would be to base it on those other long leases in a building. 

Where this is not the case, we believe it would be appropriate to use a standard or model 
lease as a starting point but to take into account the terms of the current headlease, where 
this may be appropriate. 

Consultation Question 7. 

Do consultees consider that the ability of parties to enter into a lease extension outside the 
1967 and 1993 Acts creates significant problems in practice? 

We do not accept that it is the ability of parties to enter into a voluntary lease extension that 
creates the problems. The difficulties only arise when one party seeks to take advantage of 
another and that other party is not properly advised or informed. 

We cannot see how removing the ability of parties to enter into reasonable voluntary 
agreements can be in the best interest of either all leaseholders or all landlords.  

There will be many circumstances where the leaseholders want to proceed quickly and on 
terms they are happy to agree to and that are reasonable. Many voluntary lease extensions 
will follow the current 90 years with the ground rent reducing to a peppercorn provisions, but 
they also allow the parties flexibility to reduce premiums but with the ground rent being 
retained, which in our experience, many leaseholders want.  

If the deal being offered is not a good one, leaseholders have the option of proceeding under 
the legislation if they qualify to do so. If the changes to the legislation are made to remove 
the 2 year ownership requirement then it is likely that parties are less likely to follow a 
voluntary option unless they are being offered a reasonable deal. 

We are of the view that if leaseholders are uncertain as to whether what they are being 
offered is a good deal, as with any purchase or deal they enter into, they have the right and 
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ability to research and take reasonable advice and this does not put leaseholders at a 
disadvantage. It would put them at a disadvantage if they were prevented by law in entering 
into a contract on agreeable terms with their landlord. 

Consumer choice would be restricted, to their own detriment if the ability to reach voluntary 
agreements was removed. 

We find that many of our leaseholders prefer to proceed on a voluntary basis with 
approximately 50% of all our lease extensions being undertaken on this basis. HomeGround 
makes it very clear to our leaseholders what their options are (see Information Sheet at 
Appendix 1) and we suggest that they take independent advice on this too. This information 
is available to everyone and is easily accessible to leaseholders on the HomeGround 
website. We believe that we are then giving the consumer a fair and reasonable choice as 
to how they wish to proceed and we understand that many other landlords follow a similar 
process. We support, in collaboration with other industry stakeholders, a Code of Practice 
for freeholders and developers (a copy of which has been provided to the Secretary of State, 
MHCLG and the members of the MHCLG Select Committee – see Appendix 2), to enshrine 
best practice for these transactions, as well as the entire leasehold relationship.  

Finally, on the basis of the information set out in the consultation document, we are of the 
view that to prevent voluntary agreements taking place would be a disproportionate 
interference with the parties’ freedom to agree and dispose of their property interests as they 
see fit. 

What steps, if any, do consultees consider could be taken to control or limit the use or impact 
of parties entering into a lease extension outside of a new statutory enfranchisement regime? 

We believe it would be reasonable to: 

 Require any new leases to be made by reference to the current lease with all terms to 
remain the same as the current lease save for those that are detailed in the short form 
new lease and which are agreed to by the parties; 

 there be a requirement that if a party is not represented by a professional valuer that prior 
to completion of the new lease, either party who is so represented must require the other 
to confirm in writing that they have read and understood the changes to the lease and 
that they accept them; 

 that there is a notice detailed on any offer letter advising the other party that they may be 
entitled to statutory rights and a statutory lease extension and that they should seek 
independent legal and valuation advice;  

 that where leaseholders have paid for a landlord’s valuation on a voluntary basis that if 
they decide not to proceed on that basis but decide to proceed with a statutory claim 
within 3 months of the initial valuation, that they should not have to pay for a further 
valuation report to be prepared on a statutory claim. 

These suggestions mirror much of what we already do in practice and which we believe 
assist in making these matters clearer, more transparent and accessible for leaseholders 
but which also gives them choice. Again, we are committed to working in this manner and 
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believe that a Code of Practice for developers and landlords standardising good practice 
such as this, would really assist all involved in the sector. 

Consultation Question 8. 

We invite consultees to tell us about their experiences in practice of the statutory provisions 
under the 1967 and 1993 Acts which enable a landlord and leaseholder, with court approval, 
to enter into a lease extension under which the leaseholder is precluded from exercising 
further enfranchisement rights in the future. 

We have not had experience of using these provisions in practice. 

Do consultees consider that similar provision should be made under any new 
enfranchisement regime? 

On the basis that it creates different options for the parties and thus increases choice, and 
on the basis there is written into the legislation a level of protection for when this can be 
applied (i.e. by order of the court) then we do believe similar provisions should be included 
in any new regime. 

Consultation Question 9. 

To what extent would our proposed uniform right to a lease extension at a nominal ground 
rent, for both houses and flats, increase the likelihood of leaseholders seeking lease 
extensions under (future) enfranchisement legislation? 

Save for those leaseholders who are aware of their rights and are aware that the sooner 
they seek a lease extension the better, most leaseholders, in our view, do not seek to extend 
their leases until they have a reason to do so. This tends to be that either their lease is 
nearing the 80 year level or they are looking to sell or re-mortgage and the length of their 
lease is affecting the saleability or mortgageability of the property. In our experience, 
leaseholders would prefer to spend their money on other things.  

We would anticipate there being an initial spike in claims due to increased publicity and 
interest in the new right, but that over the long term, the level of claims would not be 
significantly higher than over recent years (save for what we understand is likely to have 
been a slight reduction in claims due to the current uncertainty regarding proposed changes 
in legislation through this Consultation). 

The uniform right may well make lease extensions of houses more straightforward and 
remove the difficulty of the modern ground rent, however, if the leaseholder still has the right 
to acquire their freehold, we would anticipate leaseholders of houses to still prefer, in the 
majority of cases, to acquire their freehold rather than an extended lease. 
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Consultation Question 10. 

We welcome evidence as to whether, and if so, how, an increase in the length of a statutory 
lease extension would affect: 

(1) the leasehold market; and 

We have no evidence to add to this but suspect that the lease length will have little 
effect on the leasehold market as long as the lease is considered by the mortgage 
companies to be long enough and provides good security 

(2) the mortgageability of leases. 

We understand that on the basis that a mortgage is usually for 20 to 30 years, their 
concern is to retain a saleable asset if they need to take possession of the property. 
This is therefore a cyclical argument. The saleability will depend on the ability to 
mortgage and extend the lease of the property and the effect hey have on value. 
Therefore we do not expect any increase in the length of a statutory lease extension 
to have a significant effect on the mortgageability of leases either positively or 
negatively. 

Consultation Question 11. 

We have asked whether leaseholders should have the option of: 

(1) extending their leases without changing the ground rent; or 

(2) extinguishing their ground rent without extending the term of the lease. 

We welcome evidence as to the likely uptake of these options by leaseholders. 

As previously stated, we would anticipate that if there were a right to do so, those 
leaseholders who understood the rights available would generally prefer to extend their 
lease without changing the ground rent simply because, unless their ground rent is onerous, 
the cost of extending the lease without changing the ground rent will be lower and the ground 
rent, in the vast majority of cases does not cause the leaseholder any concern. As set out 
in our response to question 7 above, we find that many of our leaseholders prefer to proceed 
on a voluntary basis for this reason, with approximately 50% of all our lease extensions 
being undertaken on this basis. 

The second option is likely to deal with the leases granted with ground rents that have caught 
leaseholders in a trap of not being able to afford to sell their lease or extend their lease. We 
are aware of a number of landlords currently entering into deeds of variation with their 
leaseholders, for nil premium, to deal with these leases, particularly where there are ground 
rents that double every 10 or 15 years over a long term. However, we are also aware that 
there are some landlords who have not agreed to do this and therefore we would expect 
leaseholders in those circumstances to look to extinguish their ground rents without 
necessarily wanting to extend the term of the lease. Although we would anticipate this would 
have little effect on the cost compared to the cost of extinguishing the ground rent, there is 
a benefit in that this can be done by way of a deed of variation rather than new lease, which 
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is a slightly easier and quicker process. Otherwise, it is difficult to see a real benefit, financial 
or otherwise, to pursuing this option. 

Consultation Question 12. 

To what extent does the current ability of parties negotiating a lease extension to include 
such terms as they may agree in the lease extension: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the imposition of onerous or undesirable terms upon leaseholders under the 
lease extension, resulting in additional future costs to leaseholders? 

(1) A voluntary lease extension can be both faster and cheaper than a statutory claim, 
where the parties act reasonably and can agree. However, it is usually reasonably 
clear from the beginning of the negotiations whether a deal is likely to be achievable. 
As there are no restrictions on timing, either party can allow the process to drag on, 
however, where the tenant is qualifying, they can of course choose at any time to 
follow the statutory route. There is usually little cost in progressing the voluntary 
negotiations save for a valuation fee which may be duplicated if a statutory claim is 
made. Some parties will progress the statutory route while simultaneously seeking to 
agree terms on a voluntary basis. Although this increases the leaseholder’s costs, it 
provides them with a level of certainty on timings 

(2) There is of course the potential for there to be no agreement, however, usually 
(assuming the leaseholder is entitled to a lease extension) the parties simply revert to 
the statutory option. Therefore as long as the statutory option is available, it provides 
the parties with a benchmark against which to negotiate any variation to the statutory 
route 

(3) In our experience onerous or undesirable terms arise when leaseholders want to 
achieve an aim of obtaining a lease extension at the lowest cost, in particular when it 
is a requirement of a sale that they extend the term of their lease. Until recently, we 
suspect that many conveyancing solicitors were not advising on the effect of the 
ground rents agreed and as the leaseholders want to move quickly, a voluntary option 
with an increased ground rent made commercial sense to them, as   following the sale, 
the lease would be no longer their problem. We are of the view that both the mortgage 
companies and conveyancing solicitors are more likely to be aware of this as a 
problem now thereby reducing the risk, if any, of extensions including onerous terms. 
Further, in our experience and from what we understand in the market, the majority of 
matters proceed in line with the current lease and we expect this to continue. 

When it comes to statutory lease extensions, if one party seeks to change many terms of 
the lease to make the lease more onerous for the other then this can increase the duration 
and costs of the enfranchisement process, create a greater potential for disputes and lead 
to people accepting undesirable terms. However, we believe this should be resolved in the 
manner detailed in our answer to question 6 above. We think that one way to protect the 
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parties would be to provide that there only be specific provisions that could be changed save 
for where there is agreement between the parties. If there is no agreement between the 
parties, the status quo should remain to avoid ongoing arguments and with potential costs 
consequences for any party seeking to pursue any additional changes, to be enforced by 
the Tribunal. 

To what extent would restricting parties’ ability to introduce new terms into a lease extension 
to terms which are drawn from a prescribed list: 

(1) reduce the time and cost involved in acquiring a lease extension; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to leaseholders arising from the terms of the lease extension? 

(1) It would only save time and costs in those cases where landlords currently look to re-
draft the lease on onerous terms requiring lengthy negotiation. However, it is likely to 
increase time and costs for both parties after the lease extension process to deal with 
other issues in the lease, where they can currently reasonably be dealt with 
simultaneously now. Such a restriction would seem to create difficulties, rather than 
reducing them. 

(2) It will reduce the potential for disputes on a lease extension but not the potential for 
disputes between the parties generally. If the proposals from either party cannot be 
agreed then the wording of the current lease should be retained. Then, the parties can 
apply to a Tribunal at a later stage to deal with the issues, but at least there is the 
opportunity for the parties to be reasonable and avoid incurring each other additional 
time and costs. We cannot comment on a prescribed list of changes without seeing 
them. 

(3)  Depending on what is included in the prescribed list of clauses, there may well be 
arguments as to which ones are relevant in each particular case. Unless there is a 
requirement in the legislation to include all the new clauses, there will always be the 
potential for a dispute on these. In addition, as set out at (2) above, removing the ability 
to reach an agreement on terms of the lease that are defective or can be agreed 
between the parties is likely to lead to additional costs for both leaseholders and 
landlords at a later date both in terms of potential premiums and legal and valuation 
costs and potentially Tribunal costs. This cannot make sense for either party. 

Removing the ability to reach other agreements would remove consumer choice, not 
enhance it and we are also of the view that this is potential a breach of human rights as it is 
a disproportionate interference with the right to deal with property.  

There is no requirement on either party to agree to a bad deal. As long as the statutory 
options are clear and widely available, we cannot see how it is necessary to restrict freedom 
to reach agreement.  
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Would this reform lead to a higher proportion of leaseholders seeking to exercise their right 
to a lease extension? 

We have seen no evidence that this would be the case. 

In general, we have found that leaseholders usually either extend their leases because they 
need to or because they understand that the earlier they deal with it, the better it is for them. 

However, we are of the view that the greater options that are available to leaseholders to 
obtain a lease extension, the more likely it is that leaseholders will be satisfied by the 
process of exercising their rights. This includes voluntary as well as statutory options. For 
some, they will want to follow an option that has the potential to allow a faster time frame 
and lower costs, for others the certainty will be more important. Prescribing consumers rights 
will limit choice, and therefore increase the cost of enfranchisement (directly contrary to the 
Government’s stated objective).  For example, retention of ground rent can be a valuable 
tool for reducing premiums. 

Consultation Question 13. 

We provisionally propose that, where an individual freehold acquisition claim is made: 

(1) the leaseholder should be entitled to a transfer of: 

(a) the whole of the building in which his or her residential unit is situated, even if 
parts of that building are not included within his or her existing lease; and  

(b) the whole of his or her premises let under the existing lease, whether or not the 
entirety of those premises falls within the curtilage of the building; and 

(2) there should be no statutory deadline or time limit for landlords to propose that other 
land originally let to the leaseholder, but now assigned to another, should also be 
included in the transfer, or that parts of the premises that are above or below other 
premises in which he has an interest should be excluded from the transfer. 

Do consultees agree? 

(1)(a) We agree in most circumstances, although not when part of the building lies 
above or below property contained in another building as this will create other 
difficulties of flying freeholds and will potentially prejudice another party. 

(1)(b) Where the transfer would be of the residential unit and premises used with that 
unit then we would agree that the transfer should be of the whole of the 
premises included within the lease (again save where it will create a flying 
freehold).  

Where there has been an assignment of part of the property, we are unable to see 
why the leaseholder should be able to acquire, in all circumstances, the freehold of 
land in which they no longer retain a leasehold interest. 
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(2) We are of the view that there should be as much flexibility as possible regarding time 
limits and whether additional land should be included in the transfer, but that there 
should be some point in the process where it is detailed as a deadline to include this 
information to avoid uncertainty for both parties. 

Consultation Question 14. 

We provisionally propose that, where an individual freehold acquisition claim is made: 

(1) any mortgage secured against the freehold title should automatically be discharged 
upon execution of the transfer; but 

(2) the leaseholder should be under a duty to pay: 

(a) the whole of the price; or 

(b) (if less) the sum outstanding under the mortgage; 

to the mortgagee or, alternatively, into court; and 

(3) any sums due from the leaseholder to the landlord should be reduced by any sums 
paid under (2) above. 

Do consultees agree? 

While the freehold claim may be of an individual property, the mortgage may be registered 
against a wider freehold. In which case, it would not be appropriate for the mortgage over 
the whole site to be discharged upon the execution of a transfer of part.  

Where the execution is of a transfer of whole then we are of the view that unless evidence 
is produced from the mortgage company that they do not require settlement of the charge 
(maybe because the charge relates to more than just the freehold at issue and they do not 
require the charge to be discharged) then, yes, we do agree with the above. We think there 
should be the option available for the evidence to be produced from the mortgage company. 

We also provisionally propose that where an individual freehold acquisition claim is made – 
save in the case of estate rentcharges imposed to secure positive covenants – a landlord 
should be under a duty to use his or her best endeavours to redeem any rentcharge.  

Do consultees agree? 

It is our understanding that there is a sum to pay in order to redeem the rentcharge. We also 
understand that there is currently no obligation on the rentowner to redeem the rentcharge. 
We are of the view that if it is a requirement for the landlord to endeavour to redeem the 
rentcharge this should be recoverable from the leaseholders on completion. Further, this 
obligation should be limited to applying to the rentowner for such a redemption. Otherwise, 
the rentowner has the ability to delay a claim and potentially result in litigation between the 
parties on how far the landlord’s obligation extends. 
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Consultation Question 15. 

We invite the views of consultees as to whether a leaseholder making an individual freehold 
acquisition claim should acquire the freehold subject to the rights and obligations on which 
the freehold is currently held, or on terms reflecting the rights and obligations contained in 
the existing lease. 

We are of the view that such a freehold should be acquired subject to the rights and 
obligations on which the freehold is currently held and on terms reflecting the rights and 
obligations contained in the lease. By doing this, there is a significant benefit not just for the 
freeholder of any remaining neighbouring titles but also of other neighbours who will have 
some consistency in the properties being maintained in the same way and for rights and 
obligations under the lease to continue. In practice, we have seen little difficulty in this being 
acceptable for most leaseholders. 

We provisionally propose that, on an individual freehold acquisition claim, additional terms 
may only be added to the transfer where the leaseholder elects to include a term drawn from 
a prescribed list of terms. 

Do consultees agree? 

As discussed earlier, where there is a list of options to choose from there is still the potential 
for disagreement. Any freehold transfer must take into account the physical situation on the 
ground and we would anticipate that it would be difficult to draw up a substantive list on this 
basis. 

Again, by limiting what can be agreed to, terms in a list may well not give the parties enough 
scope for reaching a sensible agreement to deal with an issue that has not been anticipated 
by statute and may result in additional difficulties at a later stage for the parties.  

We are also of the view that should current legislation be amended so that positive 
covenants are enforceable, it would significantly improve the enfranchisement 
conveyancing process.  

Again we are of the view that preventing parties from reaching voluntary agreements is 
disproportionate and fails to strike a fair balance between the general interest of the 
community (including leaseholders) and landlord and would therefore be a potential breach 
of human rights legislation. 

We invite the views of consultees as to the types of additional terms that should be included 
within such a prescribed list. 

 Grant on limited title 

 The grant be made subject to any leases on the title 

 Limitation of landlord’s liability for any breaches, obligations, charges 

 List of rights to be retained over the property and rights to be granted in favour of the 
property 
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Consultation Question 16. 

We invite the views of consultees as to whether, where a leaseholder’s existing lease 
contains rights and obligations in respect of land that is to be retained by the landlord, the 
leaseholder should (where there is no current estate management scheme in place) acquire 
the freehold subject to terms in respect of the retained land that: 

(1) reflect the rights and obligations set out in the leaseholder’s existing lease; or 

(2) appear within a prescribed list of appropriate covenants. 

We are of the view that it would be more appropriate to reflect the rights and obligations set 
out in the leaseholder’s existing lease to allow consistency of approach across an estate 
and to ensure that neighbouring properties have the same requirements. The other option 
is likely not only to cause inconsistencies but create difficulties both for the freeholder and 
between neighbours when it comes to managing the estate. 

The right for leaseholders to acquire their freehold is a “no fault” right and there is nothing 
to suggest that the landlord’s retained property should be affected by the leaseholder’s 
claim. Further, there may be other parties that would be affected should the leaseholder’s 
rights and obligations in respect of the retained land be altered.  

Further, when acquiring the lease, the leaseholder would have been advised about their 
rights and obligations in relation to the landlord’s retained land and they clearly were 
accepting of them as they proceeded to acquire the property.  

On this basis, the most straightforward, cost effecting and fair way of proceeding with a 
freehold acquisition is where, save for the ownership, as little as possible changes in relation 
to the freehold even if the leases were to merge into the freehold title following completion. 

We invite the view of consultees as to the types of terms that should be included within such 
a prescribed list. 

If such a list were to be implemented, appropriate terms should include: 

 provisions for access rights for repair or maintenance over neighbouring properties; 

 rights of way for services etc; 

 obligations relating to keeping the property in good repair and condition, including any 
outside area; 

 covenants to pay for any communal areas in return for those areas being maintained. 
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Consultation Question 17. 

We provisionally propose that any obligation owed to a landlord of an estate by a leaseholder 
who has acquired the freehold of their premises should be enforceable whether or not the 
landlord has retained land that benefits from that obligation.  

Do consultees agree? 

Yes. 

We invite the views of consultees as to whether unpaid sums due from a leaseholder who 
has acquired the freehold of their premises to a landlord of an estate should be capable of 
being charged against the freehold and enforced by the landlord as if he or she were a 
mortgagee of the property. 

We are of the view that any unpaid sums that are ascertainable before completion, should 
be paid on completion of the transfer. Provision should also be made in a contract and/or 
the transfer for dealing with any unascertained or disputed sums such as there being a 
retention of monies to cover disputed sums.  

For unascertained sums or future sums that fall due then yes, they should be capable of 
being charged against the freehold and enforced by the landlord as if they are a mortgagee 
of the property. However, this will require clear legislation on how this is to be dealt with and 
how repayments are to be made as otherwise this has the potential for causing disputes 
between the parties. 

Consultation Question 18. 

We provisionally propose that where a leaseholder’s existing lease does not contain rights 
and obligations in respect of land that is to be retained by the landlord, the leaseholder should 
(where there is no current estate management scheme in place) acquire the freehold subject 
to terms in respect of the retained land that appear within a prescribed list of appropriate 
covenants. 

Do consultees agree? 

We believe that, in this case, the starting point should be those terms appearing within a 
prescribed list of appropriate covenants. However, it has to be appreciated that every parcel 
of land is different and has the potential for different requirements to be considered. 
Accordingly, there should also be a method for sensible agreement to be reached between 
the parties to cater for this uniqueness. If this potential for agreement is not allowed it may 
create unnecessary difficulties for the parties. 

We are of the view that if agreement cannot be reached in these circumstances, that there 
should be the ability to refer the matter to the Tribunal. 
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We invite the views of consultees as to the types of terms that should be included within any 
prescribed list. 

 provisions for access rights for repair or maintenance over neighbouring properties; 

 rights of way for services etc; 

 obligations relating to keeping the property in good repair and condition, including any 
outside area; 

 covenants to pay for any communal areas in return for those areas being maintained. 

Consultation Question 19. 

Do consultees believe that the ability of parties to enter into a transfer of the freehold of a 
house outside the 1967 Act creates significant problems in practice?  

No. On the basis that the parties agree the price payable and are happy to agree the terms 
of the transfer then we have not seen this create any significant problems in practice and 
indeed is often a very simple and straightforward process. If this option were to be 
prevented, we are of the view that this would restrict consumer choice and lead to many 
leaseholders incurring additional expense and delay in acquiring the freehold, when this can 
often be agreed without difficulty. A significant majority of freehold sales within the 
HomeGround portfolio currently proceed on a voluntary basis. 

While we are aware of some publicised lease extensions outside our own portfolio that have 
been granted outside of the legislation which have imposed onerous ground rents (as the 
main problem) we have not seen any significant issues where houses have been transferred 
on a voluntary basis. 

Again we are of the view that preventing parties from reaching voluntary agreements is 
disproportionate and fails to strike a fair balance between the general interest of the 
community (including leaseholders) and landlord and is therefore a potential breach of 
human rights laws. 

What steps, if any, do consultees believe could be taken to control or limit the use or impact 
of parties entering into a freehold transfer to an individual leaseholder outside of a new 
statutory enfranchisement regime? 

We believe it would be reasonable to: 

 have a requirement that a notice is provided to the leaseholder together at the time the 
basic terms are put to the leaseholder and on any letter detailing the basis of the 
agreement that the leaseholder should be aware that they may have statutory rights to 
acquire the freehold on statutory terms and that they should ensure that they take 
independent legal and valuation advice; 

 have a requirement that if a party is not represented by a professional valuer that prior to 
completion of the transfer, either party who is so represented must require the other to 
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confirm in writing that they have read and understood the changes to the lease and that 
they accept them; 

 that where leaseholders have paid for a landlord’s valuation on a voluntary basis that if 
they decide not to proceed on that basis but decide to proceed with a statutory claim 
within three months of the initial valuation, that they should not have to pay for a further 
valuation report to be prepared on a statutory claim. 

Our suggestions are about making the process as clear and transparent as possible, 
something we already seek to do in practice. We aim to make these matters as accessible 
as possible for leaseholders and to make clear the choices available to them, including 
publishing their options on our website (see Appendix 1). Again, we are committed to working 
in this manner and believe that a Code of Practice for developers and landlords dealing with 
issues such as this would really assist all involved in the sector. 

Consultation Question 20. 

To what extent does the current ability of parties negotiating the terms of a claim to acquire 
the freehold of a house to agree the terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in 
additional future costs to former leaseholders? 

(1) It tends to only increase time and costs where one party is being unreasonable, 
however, this is not our experience in the vast majority of cases. Where this is the 
case, the leaseholder would normally (where they qualify) have the right under the 
legislation instead to avoid any time wasting by the landlord. 

(2) While there is the potential for dispute, a voluntary process does not result in a Tribunal 
dispute, the parties just walk away. Where the leaseholders have a statutory right to 
acquire the freehold, the leaseholder always has the option to revert to a statutory 
claim and avoid further dispute. To the contrary, if the parties are amenable and can 
agree the terms of the transfer it is likely to be less acrimonious all round. Removing 
the scope for dispute over valuation by, for example, introducing a transparent online 
calculator will, in our view, significantly reduce the disputes in voluntary transactions. 

(3) Where leaseholders do not have the statutory right, then there may be potential for 
leaseholders to feel that they have to accept lease terms they may otherwise not want 
to accept. If enfranchisement rights are extended and the leaseholder is likely to have 
the statutory option to pursue, being able to simply agree terms with the freeholder 
outside of the legislation is unlikely to lead to onerous terms or later additional costs 
as the leaseholder has the statutory right to fall back on as part of their negotiation 
hand. 
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When it comes to the statutory process, if one party seeks to include onerous provisions 
which are not provided for in the current lease or on the title then this can currently increase 
the duration and costs of the enfranchisement process, create a greater potential for disputes 
and lead to people accepting undesirable terms. We think that one way to protect the parties 
would be to provide that only (a) provisions included in the current lease, (b) those detailed 
on the current title or (c) one of specified provisions could be required to be included in a 
transfer, save for where there is agreement between the parties.  

If there is no agreement between the parties, the general rule should be that the provisions 
come under one of those headings listed under (a), (b) or (c) above. If the parties cannot 
agree terms, then the Tribunal should have very limited scope to include other provisions or 
make changes to proposed provisions. This scope should be limited to the Tribunal making 
a determination based on whether or not including a provision would create unnecessary 
burdens for either party, with potential costs consequences for any party seeking 
unreasonable changes or resisting reasonable changes, to be determined by the Tribunal. 

To what extent would limitations on the ability of parties to include new rights and obligations 
in a freehold transfer to an individual leaseholder: 

(1) reduce the time and cost involved in acquiring the freehold individually; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to former leaseholders arising from the terms of the freehold 
transfer? 

(1) It would only save time and costs in those cases where landlords currently look to 
impose unreasonable clauses and it requires lengthy negotiations between the parties. 
However, if there are statutory protections to prevent the system being abused this is 
less likely to happen. Limiting the right to agree other provisions, in our view, would be 
more prejudicial to the parties and, as we have already stated, is likely to be an 
unreasonable interference with ECHR rights on the basis that to prevent agreement 
being reached between the parties would be a disproportionate interference with the 
right to dispose of property interests as the parties see fit. 

(2) It will reduce the potential for disputes on a freehold transfer but not the potential for 
disputes between the parties generally. Surely, it would be simpler to allow parties to 
raise and deal with additional issues, if they agree to do so during the process. 

(3) If the limitations include restricting any terms which require the leaseholder to pay for 
something then yes, limiting what can be included within a transfer will theoretically 
reduce future costs to former leaseholders. However, depending on what the 
limitations are, if it is going to cause the landlord or any neighbouring properties to 
incur additional cost then this is unfair and potentially a false economy as it may also 
prevent the former landlord or the neighbouring properties from being able to provide 
services that are for the benefit of the property. 
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We are of the view that removing the ability to reach other agreements would remove 
consumer choice, not enhance it. The current provisions for reverting to the Tribunal in the 
event of dispute does provide a sensible balance between the two parties’ interests. 

Would this reform result in a higher proportion of leaseholders seeking to exercise their right 
of individual freehold acquisition? 

We have not found, in practice, any leaseholders being put off from exercising their rights, 
due to the process. They may be frustrated by terms that are sought but usually these issues 
are resolved, in the vast majority of cases, without recourse to the Tribunal. If leaseholders 
are interested in acquiring the freehold and are properly advised, they would normally 
proceed, regardless of the procedure. 

Reforms and the accompanying publicity and press regarding the reforms is likely to increase 
the numbers of leaseholders applying but we do not expect the reforms to make a significant 
difference, in the long run, to the number applying. 

While we appreciate that there have been some leaseholders who are frustrated that they 
did not originally acquire the freehold for a wide range of reasons, not least poor or 
inadequate professional advice at the point of purchase, we are of the view that the vast 
majority who have understood what they were buying when they bought their property and 
who understood or sought proper advice on enforcing their rights do not have such concerns. 
Clearly, it is unlikely that the Commission will hear from these leaseholders, but this forms 
our expectation that there will not be a significant difference in the number of claims made in 
the long run. 

Again, we are of the view that the greater the number of options that are available to 
leaseholders to acquire their freehold, the more likely it is that leaseholders will be satisfied 
by the process of exercising their rights. Prescribing consumers rights will also limit consumer 
choice and may also increase costs, which is contrary to the Government’s objective.  

Consultation Question 21. 

We provisionally propose: 

(1) a general requirement that a collective freehold acquisition claim must be carried out 
by a nominee purchaser which is a company; and 

(2) an exception to the above requirement where: 

(a) the premises to be acquired contain four residential units or fewer; 

(b) all residential units are held on long leases; 

(c) the leaseholders of all residential units are participating in the claim; and 

(d) all those leaseholders agree. 
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Do consultees agree? 

Yes, we think this is a sensible proposal and, in our experience, happens in the vast majority 
of cases now anyway, due to difficulties in owning in individual names. 

Do consultees consider that some of the requirements of company law are inappropriate or 
onerous for a nominee purchaser company and should be relaxed? If so, please tell us which. 

We do not agree that it would be appropriate to relax requirements of company law currently 
applicable to these companies, or that such requirements are onerous. A company holding 
a freehold asset on behalf of its members should be subject to all statutory duties and 
requirements allowing the members to ensure their interests are protected. 

Any change to this is likely to make the process and the rules more difficult for the 
leaseholders and we suspect that many would not want to take specialist advice on different 
company law rules for a nominee purchaser company. We are of the view that this additional 
step is likely to be unnecessary. 

In addition we are strongly of the view that there should be a requirement that people 
understand what they are taking on and their obligations of becoming a director of a freehold 
owning company – there must be a duty of care for directors to leaseholders and a 
mechanism for creating a redress system for leaseholders to revert against directors or the 
company, if they are not managing the freehold properly. We would suggest that this redress 
system be included in the new legislation to protect all leaseholders in the building, whether 
or not they participate in the claim. 

Consultation Question 22. 

We provisionally propose that the nominee purchaser company used for a collective freehold 
acquisition claim must be a company limited by guarantee.  

Do consultees agree? 

We think both companies limited by guarantee and those limited by shares would be 
acceptable to leaseholders, however, on balance we are of the view that the company limited 
by shares is more appropriate, given the proprietary interest being held on behalf of the 
members. In practice, the greater flexibility it allows for granting more than one share to 
certain parties is important in the enfranchisement process. It may also be more flexible for 
estates of mixed properties as it may be appropriate for there to be differentiation between 
classes of shares. Finally, controlling the transfer of a share is in our view more reliable on 
assignment than enforcing a guarantee. 

We would not expect transfer of shares to be an onerous task. Leases that have a 
management company as third party and where the leaseholders are shareholders of that 
company are bought and sold on a regular basis. The transfer to the buyer of the seller’s 
share in the management company is undertaken as a standard element of many 
conveyancing transactions and adds no material costs to the conveyancing process. 
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Consultation Question 23. 

We provisionally propose that the articles of association of any nominee purchaser company 
exercising the right of collective freehold acquisition must contain certain prescribed articles. 
We also propose that those prescribed articles may only be departed from where: 

(1) all the residential units within the premises are held on long leases; and  

(2) the leaseholders of all residential units are members of the nominee purchaser 
company. 

Do consultees agree? 

A prescribed set of articles may be helpful to provide consistency and to govern some of the 
fundamental matters associated with the running of a nominee purchaser company. However 
in the case of more complicated buildings or estates, bespoke articles would be needed to 
address the unique concerns of the leaseholders. A set of articles which addresses the basic 
requirements of a nominee purchaser company would be helpful, provided that leaseholders 
can amend these to incorporate their individual needs in accordance with company law 
procedures for amending articles. 

We invite the views of consultees as to: 

(1) the matters in respect of which it would be desirable for articles to be prescribed; and 

(2) any matters in respect of which it would be desirable to require provision in the articles 
of association, albeit with some freedom as to that provision. 

(1) Agreed that the prescribed articles should govern the matters as set out in paragraph 
6.83 of the Consultation. 

They should also include provision as to transfer of shares (e.g. on a sale of a flat) or 
membership if a company limited by guarantee. 

(2) Agreed as to the matters set out in paragraph 6.85 of the Consultation. 

Consultation Question 24. 

We provisionally propose that a nominee purchaser company, having carried out a collective 
freehold acquisition, be restricted from disposing of the premises acquired, save where: 

(1) all the residential units within the premises are held on long leases; 

(2) the leaseholders of all residential units are members of the nominee purchaser 
company; and 

(3) all members of the company agree with the proposed disposition; 

OR 
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(4) the Tribunal makes an order permitting the proposed disposition.  

Do consultees agree? 

It is difficult to see any circumstances where the nominee purchaser would wish to sell the 
whole of the freehold unless it were for redevelopment purposes, and we agree that the 
ability to dispose of the whole should therefore be restricted. 

The nominee purchaser might, however, wish to make part disposals, either by way of lease 
or partial freehold sale of part. For example it might wish to lease part of the communal 
garden to a ground floor flat; it might wish to sell part of the communal garden to a 
neighbouring property. In such circumstances and given the corporate procedures that would 
be required for such partial disposal and the landlord and tenant legislation also applicable 
to such partial disposal we do not believe restriction would be appropriate in such cases. It 
should be noted, however, that the purpose of pursuing a collective enfranchisement claim 
should be to manage and deal with the property in which the leaseholders live. It is not 
intended to be a profit-making exercise for the leaseholders. Acting otherwise would be 
inconsistent with the purpose of the right to enfranchise. 

We invite the views of consultees as to the grounds on which the Tribunal should be 
empowered to permit a disposition of the premises acquired collectively by a nominee 
purchaser company. 

We agree with the Law Commission’s proposal above, with the addition that if there are 
leaseholders who are not members of the nominee purchaser, but agree to the disposal 
where all members have also agreed, this would be a valid ground. 

Consultation Question 25. 

We provisionally propose that the right of collective freehold acquisition should extend to the 
acquisition of the freehold of an entire estate consisting of multiple buildings.  

Do consultees agree? 

We are of the view that in some circumstances it may make sense for there to be a right of 
collective freehold acquisition but that this does not seem to be within the spirit of what is 
intended by enfranchisement law. We are of the understanding that the basis for affording 
leaseholders the right to collectively or individually enfranchise was to allow leaseholders to 
take control and have a greater say in the way in which the building in which they own a 
leasehold property is managed. The idea being, that the leaseholders know the building and 
the work that is needed to be done, they have a greater say in how their money is spent on 
their building and have a pride in maintaining and looking after their building. Further, that 
their interest is personal and empowering and will help create a real community in the 
building. 

Extending the right to enfranchise a whole estate, may fit within this where there maybe say 
two buildings of similar size closely connected around a communal garden, however, to 
extend this right beyond this to estates of mixed properties and extending over a number of 
roads then the spirit of what the right is all about disappears. The leaseholders will simply be 
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getting rid of a professional landlord who has an interest in maintaining the estate as a whole 
and understands their obligations to moving to a freehold owning company in which they may 
have only one vote amongst many hundred, where the people running and organising the 
company have other “day jobs” or are involved because the idea of being in control either 
appeals to them or because they have a reason for wanting to be in control.  

This will not always be to the benefit of all leaseholders and is something we are aware of 
happens in practice. At this point, the benefits of having a say in running a freehold are 
incredibly limited for the vast majority and are far outweighed by the potential of individual 
interests being more important that the whole. The benefit of knowing the buildings and all 
the individuals involved personally is no longer possible and the differing needs of the 
different buildings and the variations between the needs of flat owners and house owners 
will become more divergent when people expect to have a greater say but in reality this is 
not the case. We would anticipate that the difficulties leaseholders complain about now in 
relation to professional landlords will be amplified by allowing “lay” landlords to simply take 
the place of professional landlords. In fact, a professional landlord in such circumstances 
acts as an independent arbiter between different leaseholders or factions of leaseholders 
when disputes arise. Our view is that this independence and its obvious estate wide 
protections are removed under this proposal, and this would not be beneficial. 

For the reasons set out above, we are also of the view that the creation of an estate 
enfranchisement right could constitute a further deprivation of landlord’s property rights with 
no real justification and that such interference would be disproportionate and fails to strike a 
fair balance between the interests of the parties. 

We invite the views of consultees as to how such a right might operate. Do consultees 
consider that there are any problems with the approach we have suggested at paragraph 
6.95, or any other issues for which we would need to provide? 

Notwithstanding our comments above, if this right is implemented we consider that would be 
appropriate for an estate where there is a common service charge. 

We have set out above the main difficulties we have with the proposed right, in that we do 
not think it will result in the majority of leaseholders having any real say in how the building 
in which they own a flat is managed and we foresee a real risk that the level and quality of 
that management would significantly decrease compared to the position pre-
enfranchisement. 

The level of expertise required for “lay” landlords to run a whole estate would surely be too 
onerous for many to be prepared to take on and it is difficult to envisage many individuals 
being prepared to take on the role of director if they truly understand the extent of what is 
involved in such an undertaking, where there is no real incentive for them to do so. If these 
obligations were to be taken on, we suggest that there needs to be a requirement for the 
directors of nominee purchasers to understand what their obligations are and a requirement 
to keep up to date with any changes in the law. We would also suggest that a redress system 
be put into the legislation for leaseholders (whether they are part of the nominee company 
or not) to be able to ensure that the new freeholder company does comply properly with its 
management, financial, legal, fiduciary and health & safety obligations. 
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We anticipate that leaseholders of individual houses who may well want a say on how an 
estate is run will also want a greater say in how they manage their own house and will want 
to do works when they want to do them and not have to wait for a “lay” landlord who may or 
may not truly understand their obligations to allow the works to take place, or not. We can 
see little benefit of this right to leaseholders of houses. 

We believe that there should be a provision for granting different classes of shares for 
different buildings on an estate, particularly where the properties are of different types and 
where there are separate individual service charges for a particular building. 

It is not clear from the Consultation who would qualify for the purposes of an estate 
enfranchisement., For example, would it be based on there being sufficient numbers of 
participators across the estate as a whole (in which case there could be a majority of 
leaseholders in one block not wanting to participate but their block included in the estate 
scheme), or would it be on a building by building basis with sufficient participators in each 
building required in order for the whole estate to make a claim. If the latter were the case, it 
appears to us that this would be extremely difficult to work in practice. 

Consultation Question 26. 

We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should acquire: 

(1) the freehold to the building or buildings in which the flats are situated, including any 
common parts; and 

(2) any other land let with the flats within the building. 

Do consultees agree? 

Yes, we have no concerns with this. 

We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should be entitled to acquire the freehold of other land over which the 
leaseholders exercise rights in common, provided that the right is shared only with other 
occupiers within the building(s) being acquired.  

Do consultees agree? 

No. Although at the time of a claim it may be that there is no one else that has the rights to 
use certain land, we do not accept that it is right for a freehold owner to lose land that is not 
the subject of a residential lease, where it may well be of other benefit to him. Again, this 
does not fit in with the intended right to allow leaseholders to have a say in how the building 
in which their flat is contained is managed. 

Such a right would allow the leaseholders a greater interest than they currently have under 
their leases and may well result in others being prevented from using an area which may be 
reasonable for the landlord to later allow rights over. Keeping the status quo on this allows 
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the leaseholders and landlords to continue to use the land they have always been entitled to 
use. 

Further, we would again assert that creating such an additional right would result in a further 
disproportionate deprivation of landlord’s property and therefore be a disproportionate 
interference with the landlord’s ECHR rights. 

If this is a right the Government decides to afford to leaseholders, it would be more 
appropriate for leaseholders seeking to exercise the right to indicate this on the claim form, 
propose a price for this area of land and then allow the landlord to agree to this in principle 
or alternatively decide to retain it. 

Consultation Question 27. 

We provisionally propose that, on a collective freehold acquisition: 

(1) any mortgage secured against the freehold title should automatically be discharged 
upon execution of the transfer; but  

(2) the nominee purchaser should be under a duty to pay: 

(a) the whole of the price, or 

(b) (if less) the sum outstanding under the mortgage,  

to the mortgagee or, alternatively, into court; and 

(3) any sums due from the nominee purchaser to the landlord should be reduced by any 
sums paid under (2) above. 

Do consultees agree? 

It may be that the mortgage secured against the freehold title may be secured against a 
whole portfolio of properties. In which case, it would not be appropriate for the whole 
mortgage to be discharged upon the completion of a collective freehold acquisition.  

Unless evidence is produced from the mortgage company that they do not require settlement 
of the charge (maybe because the charge relates to more than just the freehold at issue and 
they do not require the charge to be discharged) then yes we do agree with the above. We 
think there should be the option available for the evidence to be produced from the mortgage 
company. 

We also provisionally propose that on a collective freehold acquisition – save in the case of 
estate rentcharges imposed to secure positive covenants – a landlord should be under a duty 
to use his or her best endeavours to redeem any rentcharge.  

Do consultees agree? 

It is our understanding that there is a sum to pay in order to redeem the rentcharge. We also 
understand that there is currently no obligation on the rentowner to redeem the rentcharge. 
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We are of the view that if it is a requirement for the landlord to endeavour to redeem the 
rentcharge this should be recoverable from the leaseholders on completion. Further, this 
obligation should be limited to applying to the rentowner for such a redemption. Otherwise, 
the rentowner has the ability to delay a claim and potentially result in litigation between the 
parties on how far the landlord’s obligation extends. 

Consultation Question 28. 

We provisionally propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord’s freehold interest, any rights and 
obligations that are not ordinarily discharged upon payment of the purchase price should be 
continued automatically.  

Do consultees agree? What do consultees consider would be the best statutory means by 
which this could be achieved? 

Agreed. The freehold transfer should be subject to all matters disclosed on title save for any 
financial charges created by the seller. 

We provisionally propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord’s freehold interest, the parties should 
only be able to adopt additional covenants if those covenants are drawn from a list of 
prescribed covenants.  

Do consultees agree?  

We believe that there is a risk in over-simplifying conveyances and limiting drafting thereof 
to a prescribed form. As set out earlier, we are of the view that by limiting what can be agreed 
to, terms in a list may well not give the parties enough scope for reaching a sensible 
agreement to deal with an issue that has not been anticipated by statute and may result in 
additional difficulties at a later stage for the parties. This is more likely to apply to a greater 
extent where the property is a larger, more complicated property 

Further, as detailed earlier, where there is a list of options to choose from there is still the 
potential for disagreement. Any freehold transfer must take into account the physical situation 
on the ground and we would anticipate that it would be difficult to draw up a substantive list 
on this basis. 

However, adopting covenants from a prescribed list may assist in the overall drafting and 
may be beneficial to avoid additional legal costs. We would therefore suggest that a 
prescribed list may be used but that the parties are free to agree to additional terms by mutual 
agreement.   

We would suggest that if the additional terms outside of the prescribed list cannot be agreed 
by the statutory deadline for agreeing the conveyance, the conveyance will proceed without 
them. Alternatively, there could be an option for the Tribunal to determine the necessity of 
any term but that there could be potential cost consequences if the Tribunal deem either 
party to have been pursuing different provisions unreasonably. 
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Again we are of the view that preventing parties from reaching voluntary agreements is 
disproportionate and fails to strike a fair balance between the interests of all stakeholders, 
including leaseholders and is therefore a potential interference with ECHR rights. 

Which covenants do consultees consider should be included within such a prescribed list? 

The list should include: 

 grant on limited title; 

 the grant be made subject to any leases on the title; 

 limitation of landlord’s liability for any breaches, obligations, charges; 

 list of rights to be retained over the property and rights to be granted in favour of the 
property, including rights of access to aid the repair and maintenance of neighbouring 
property, rights for the benefit of neighbouring property to connect to the mains services 
running under and through the property. 

Consultation Question 29. 

We invite the views of consultees as to whether, on a collective freehold acquisition claim 
where the leaseholders’ existing leases contain rights and obligations in respect of land that 
is to be retained by the landlord, the nominee purchaser should (where there is no current 
estate management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that: 

(1) reflect the rights and obligations set out in the leaseholders’ existing leases; or 

(2) appear within a prescribed list of appropriate covenants. 

We are of the view that due to the importance of creating a consistency across an estate, it 
would be more appropriate to reflect the rights and obligations set out in the leaseholder’s 
existing lease to allow consistency of approach across an estate and to ensure that 
neighbouring properties have the same requirements. The other option is likely not only to 
cause inconsistencies but create difficulties both for the freeholder and between neighbours 
when it comes to managing the estate. 

The right for leaseholders to acquire their freehold is a “no fault” right and there is nothing to 
suggest that the landlord’s retained property should be affected by the leaseholders claim. 
Further, there may be other parties that would be affected should the leaseholders’ rights 
and obligations in respect of the retained land be altered.  

Further, when acquiring the lease, the leaseholder would have been advised about their 
rights and obligations in relation to the landlord’s retained land and they clearly were 
accepting of them as they proceeded to acquire the property.  
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On this basis, the most straightforward, cost effective and fair way of proceeding with a 
freehold acquisition is where, save for the ownership, as little as possible changes in relation 
to the freehold. 

We invite the views of consultees as to the types of term that should be included within such 
a prescribed list. 

If such a list were to be required, appropriate terms would include: 

 provisions for access rights for repair or maintenance over neighbouring properties; 

 rights of way for services etc; 

 obligations relating to keeping the property in good repair and condition, including any 
outside area; 

 covenants to pay for any adopted roads, footpaths, communal areas in return for those 
road, footpaths and areas being maintained. 

Consultation Question 30. 

We provisionally propose that, on a collective freehold acquisition claim where the 
leaseholders’ existing leases do not contain rights and obligations in respect of land that is 
to be retained by the landlord, the nominee purchaser should (where there is no current 
estate management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that appear within a prescribed list of appropriate covenants.  

Do consultees agree? 

As with the individual freehold claims, we believe that the starting point should be those terms 
appearing within a prescribed list of appropriate covenants. However, it has to be appreciated 
that every parcel of land is different and has the potential for different requirements to be 
considered Accordingly, there should also be a method for sensible agreement to be reached 
between the parties to cater for this uniqueness. If this potential for agreement is not allowed 
it may create unnecessary difficulties for the parties. 

While we accept that some parties have sought to utilise the Tribunal system tactically, this 
issue is sufficiently important for the parties in such circumstances, to justify the position that 
if agreement cannot be reached that the Tribunal should have jurisdiction to determine what 
is appropriate in such matters. Further, the cost risk of pursuing these matters through a 
Tribunal should be more fairly weighted as the costs for the leaseholders in pursuing this will 
be split between a number of leaseholders rather than just one. 

We invite the views of consultees as to the types of terms that should be included within such 
a prescribed list. 

Appropriate terms would include: 

 provisions for access rights for repair or maintenance over neighbouring properties; 
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 rights of way for services etc; 

 obligations relating to keeping the property in good repair and condition, including any 
outside area; 

 covenants to pay for any adopted roads, footpaths and communal areas in return for 
those roads, footpaths and areas being maintained. 

Consultation Question 31. 

We provisionally propose to introduce a new power for leaseholders exercising the right of 
collective freehold acquisition to insist, if they so choose, that the freeholder take a leaseback 
or leasebacks of all parts of the premises (other than common parts) which are not let to 
participating leaseholders.  

Do consultees agree? 

We do not agree with this proposal.  We believe that the outcome would be to create 
unnecessary complexity by leaving three or more classes of stakeholder involved with the 
building, as well as retaining a role for the landlord that the enfranchisement process was 
designed to remove.  We also believe that achieving the retention of the landlord’s value in 
the leased back units until the point their underlessees decide to participate will be impractical 
and unrealistic. 

We accept that the leaseholders being able to insist on leasebacks would reduce difficulties 
for the participating leaseholders in the uncertainty of whether or not they were going to have 
to cover the cost of these areas in the enfranchisement or not. However they would also 
have the option of seeking a “white knight” for funding in such cases. 

We are unclear from the Consultation how the right to participate would apply to those long 
leaseholders who do not participate in a claim but where the freeholder is required to accept 
a leaseback in respect of their unit. The mechanism for dealing with this interest in order to 
buy out the freeholder’s interest would need to be considered and legislated for. We believe 
the leaseback proposal would potentially be detrimental to non-participators, for example 
when dealing with consents post-enfranchisement and in unravelling the intermediate 
interest at the point they decide to participate. 

Consultation Question 32. 

We provisionally propose that, where premises have been the subject of a collective freehold 
acquisition claim, the leaseholders in those premises should be prohibited from making a 
further collective freehold acquisition claim in respect of the same premises for a set period.  

Do consultees agree? 

Although there is the potential for the “ping pong” effect to take place we believe it is actually 
very limited in practice. It generally results from the ability of groups of leaseholders to 
currently exclude others, giving those that enfranchise first the ability to extend their leases 
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for no additional premium and then seek to later profit from lease extension claims of non-
participators.  

We are of the view that the proposal to limit repeat claims is unnecessary particularly if the 
new right to participate is pursued and that the Law Commission would be creating an 
unnecessary additional layer of regulation for no real purpose. If there is a right to participate 
the benefit of removing one group of leaseholders from the freehold ownership would be 
nullified. 

However, there may be circumstances in which a subsequent enfranchisement may be the 
only way to resolve difficulties with a first enfranchisement, and to prohibit a further claim 
from being made for any duration may create additional frustrations and create real problems 
for leaseholders in a building that is not being managed properly. 

We provisionally propose that five years would be an appropriate duration for such a 
prohibition.  

Do consultees agree? 

We refer to our response to the question above and repeat our concerns regarding the need 
to retain the option for remedying a problematic enfranchisement at a later stage.  We have 
no real comment on the length of any prohibition save for our concerns detailed in our 
response above and that if there is a prohibition in place for five years, this may well cause 
additional frustrations and real problems for leaseholders during this period of time. 

Consultation Question 33. 

Do consultees believe that the ability of parties to enter into a transfer of the freehold of a 
block of flats outside the 1993 Act creates significant problems in practice?  

We have not seen any detrimental effect on leaseholders who have acquired the freehold of 
a block of flats outside of the legislation, save for that in many cases the rules relating to 
rights of first refusal will apply and therefore even if all of the leaseholders want to participate 
in a claim, the landlord should potentially still follow the rights of first refusal procedures. This 
is often difficult for the leaseholders to comprehend and seems to be without justification and 
unnecessarily increases the length of the process and leaseholder’s costs. 

Save for the issue with the right of first refusal procedures, when the parties agree the price 
payable and are happy to agree the terms of the transfer then we have not seen this create 
any significant problems in practice and indeed a transfer of this kind is often a very simple 
and straightforward process.  

If this option were to be prevented, we are of the view that this would restrict consumer choice 
and lead to many leaseholders incurring additional expense and delay in acquiring the 
freehold, when this can often be agreed without difficulty, particularly when the rights of first 
refusal do not apply. 
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Again we repeat our view that preventing parties from reaching voluntary agreements is 
disproportionate and fails to strike a fair balance between the interests of the stakeholders, 
including leaseholders and is therefore a potential interference with ECHR rights. 

What steps, if any, do consultees believe could be taken to control or limit the use or impact 
of parties entering into a freehold transfer to a group of leaseholders outside of a new 
statutory enfranchisement regime? 

 Any impact is likely to be limited by a wider right to acquire a freehold as if the 
leaseholders do not like a potential deal they can follow the statutory option and there 
will automatically be additional protection as there will be more than one leaseholder 
involved and all those participating will need to agree to proceed; 

 there be a requirement that if a party is not represented by a professional valuer that prior 
to completion of the transfer, either party who is so represented must require the other to 
confirm in writing that they have read and understood the transfer and the implications 
on the leaseholders and their obligations and that they accept them; 

 that there is a notice detailed on any offer letter advising the other party that they may be 
entitled to statutory rights and a statutory right to acquire a freehold and that they should 
seek independent legal and valuation advice; 

 that where leaseholders have paid for a landlord’s valuation on a voluntary basis that if 
they decide not to proceed on that basis but decide to proceed with a statutory claim 
within 3 months of the initial valuation, that they should not have to pay for a further 
valuation report to be prepared on a statutory claim if the claim is for the same property. 

Again, we are of the view that there should be consumer choice and our suggestions are 
about making the process as clear and transparent as possible, something we already seek 
to do in practice. We aim to make these matters as accessible as possible for leaseholders 
and to make clear the choices available to them, including publishing their options on our 
website (see Appendix 1 for HomeGround’s Information Sheets). Again, we are committed 
to working in this manner and believe that a code of conduct for landlords dealing with issues 
such as this would really assist all involved in the sector. 

Consultation Question 34.  

We provisionally propose a new right to participate: the right for leaseholders who did not 
participate in a prior collective freehold acquisition claim, or who did not qualify for the right 
at the time of the prior claim, subsequently to purchase a share of the freehold interest held 
by those who did participate.  

Do consultees agree? 

We think this is an interesting right which is likely to be of interest to many leaseholders but 
which may also have a negative effect on persuading leaseholders to join into a claim initially. 
If they are able to join a claim at a later date, why join in and incur costs until there is certainty 
that the claim will proceed? 
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Do consultees consider that the right to participate should be available only in respect of 
collective freehold acquisition claims completed in the future, or also in respect of collective 
enfranchisement claims that completed before commencement of the new regime? 

We have significant concerns regarding retrospective application of any such right, and 
whether such application is practically possible. Equally, if this right does not apply 
retrospectively, this would have the potential to create a two tier leasehold system, potentially 
affecting the values of some flats, differentiating between those blocks where leaseholders 
do have rights to enfranchise and those where they do not. However, it may similarly benefit 
a number of leaseholders at the expense of others. 

If the right is to apply retrospectively, careful consideration will need to be given as to what 
price the new participators would need to pay for their interest and how this might vary 
depending on whether the claim was very recent or not. 

We have identified at paragraph 6.156 a number of issues which will need to be addressed 
in order for the right to participate to operate successfully. We invite consultees to share with 
us their views on how these issues might be resolved, and to tell us of any further difficulties 
they foresee with the operation of the proposed right. 

As we stated in our earlier response, we do not agree that a landlord should be required to 
take leasebacks of non-participating units.  If the Government disagrees with our position, 
we consider a leaseback would only be reasonable if the freeholder could deal with the areas 
being leased back in the same way as if they retained the freehold, so for example, if an area 
was capable of being developed that they would retain the right to do so. Further, it would 
also only be reasonable if the leaseback were in relation to a non-participating flat that if the 
leaseholder later decided to participate in the enfranchisement that they would be able to 
buy out the freeholder’s interest on the same basis as the original enfranchisement but taking 
into account the relevant values at the time they sought to actually participate. 

We are therefore of the view that for this right to be operated successfully, both of these 
points would need to be dealt with and that this could only be done by allowing for the 
freeholder to receive the full value for any later participating flat interest and only the 
restrictions on using any other areas that are leaseback that applied when they were the 
landlord of the building. 

We otherwise agree with the issues raised and think there needs to be carefully considered 
provision to cover off each of these difficulties in the legislation. Otherwise, we would 
anticipate that even though the right to participate may exist, those leaseholders who 
originally participated may well seek, in some circumstances, to prevent others from 
participating by making the cost and terms of doing so unattractive. Clearly this would result 
in a new frustration for leaseholders against a different kind of freeholder. 
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Consultation Question 35. 

We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a 
collective freehold acquisition claim to: 

(1) use a company limited by guarantee as the nominee purchaser;  

(2) comply with the applicable rules of company law; and 

(3) use a set of partly-prescribed articles of association for the company limited by 
guarantee. 

We are not able to provide evidence in relation to this matter but reiterate our points detailed 
in response to questions 22 and 23 as to why we are of the view that a company limited by 
shares would be most appropriate, using a pro forma set of articles but allowing for variations 
to be made to them in accordance with existing company law. 

Consultation Question 36. 

To what extent does the current ability of parties negotiating the terms of a collective 
enfranchisement to agree the terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to future difficulties (financial or otherwise) resulting from the inclusion of unusual 
terms within the freehold transfer? 

(1) As with the individual right to enfranchise, the ability to negotiate increases time and 
costs only in those cases where the parties cannot agree the wording of the transfer or 
price. Conversely, the right to negotiate can also often reduce time and costs.  

(2) While there is the potential for dispute, where the leaseholders have a statutory right 
to acquire the freehold, the leaseholder always has the option to revert to a statutory 
claim and avoid further dispute. To the contrary, if the parties are amenable and can 
agree the terms of the transfer it is likely to be less acrimonious all round. 

(3) Where leaseholders do not have the statutory right, then there is the potential for 
leaseholders to feel that they have to accept terms they may otherwise not want to 
accept. If leaseholders are likely to have the statutory option to pursue then being able 
to simply agree terms with the freeholder outside of the legislation is unlikely to lead to 
unusual terms or later additional costs as the leaseholder has the statutory right as part 
of their negotiation hand.  

By way of an example where it has aided both parties to be able to reach an agreement on 
the terms of a freehold transfer without restriction, we have recently agreed to terms on a 
large freehold transfer whereby we agreed with the leaseholders to include land which they 
could not have sought in their statutory claim to the transfer. This land did not fall within the 
property that we could have required the leaseholders to obtain but was clearly of benefit for 
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them to do so. This allowed the parties to enter into a more straightforward transfer of the 
whole title, rather than part of a freehold title, resulting in a Tribunal hearing being avoided 
and costs to be lower. This agreement was in the interest of both parties.  

When it comes to the statutory process, if one party seeks to enforce onerous provisions 
which are not provided for in the current lease or on the title then this can increase the 
duration and costs of the enfranchisement process, create a greater potential for disputes 
and lead to people accepting undesirable terms. We think that one way to protect the parties 
would be to provide that only (a) provisions included in the current lease, (b) those detailed 
on the current title or (c) one of specified provisions could be required to be included in a 
transfer, save for where there is agreement between the parties.  

If there is no agreement between the parties, the general rule should be that the provisions 
come under one of those headings listed under (a), (b) or (c) above. If the parties cannot 
agree terms then the Tribunal should have very limited scope to include other provisions or 
make changes to proposed provisions. This scope should be limited to the Tribunal making 
a determination based on whether to include or not include a provision would create 
unnecessary difficulties for either party, with potential costs consequences for any party 
seeking to pursue any unreasonable changes or resist required changes, to be enforced by 
the Tribunal. 

To what extent would limitations on the ability of parties to include new rights and obligations 
in a freehold transfer to a nominee purchaser: 

(1) reduce the time and cost involved in acquiring the freehold collectively; 

(2) reduce the potential for disputes; and 

(3) reduce future difficulties (financial or otherwise) resulting from the inclusion of unusual 
terms within the freehold transfer? 

(1) It would only save time and costs in those cases where landlords currently look to 
impose unreasonable clauses and it requires lengthy negotiations between the parties. 
However, it is likely to restrict other reasonable amendments from being agreed. 
Limiting the right to agree other provisions, in our view, would be more prejudicial to 
the parties and, as we have already stated, is likely to be unreasonable interference 
with ECHR rights on the basis that to prevent agreement being reached between the 
parties would be a disproportionate interference with the right to dispose of property 
interests as the parties see fit. 

(2) It will reduce the potential for disputes on a freehold transfer but not the potential for 
disputes between the parties generally. Surely, it would be simpler to allow parties to 
raise and deal with additional issues, if they agree to do so during the process. 

(3) If the limitations include restricting any terms which require the leaseholder to pay for 
something then yes, limiting what can be included within a transfer will theoretically 
reduce future costs to former leaseholders. However, depending on what the 
limitations are, if it is going to cause the landlord or any neighbouring properties to incur 
additional cost then this is unfair and potentially a false economy as it may also prevent 
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the former landlord or the neighbouring properties from being able to provide services 
that are for the benefit of the property. 

We are of the view that removing the ability to reach other agreements would remove 
consumer choice not enhance it. The current provisions for reverting to the Tribunal on any 
issues do provide a sensible balance between the two parties’ interests. 

Would this reform result in a higher proportion of leaseholders seeking to exercise the right 
of collective freehold acquisition? 

We have not seen any evidence of leaseholders being put off from exercising their rights, 
due to the process. They may be frustrated by terms that are sought but usually these issues 
are resolved in the vast majority of cases without recourse to the Tribunal. If leaseholders 
are interested in acquiring the freehold and they can afford to do so they would normally 
proceed, regardless of the procedure. It is more likely to depend on whether the majority of 
leaseholders believe that there is any real benefit to taking on the obligations as landlord. 

Reforms and the accompanying publicity and press regarding the reforms is likely to increase 
the numbers of leaseholders exercising their rights initially but we do not expect the reforms 
to make a significant difference in the long run to the numbers applying. 

Consultation Question 37. 

To what extent would our proposed new ability for leaseholders exercising the right of 
collective freehold acquisition to require the freeholder to take leasebacks of all parts of the 
premises (other than common parts) which are not let to participating leaseholders make 
collective freehold acquisition more affordable? Would this reform result in a higher 
proportion of leaseholders seeking to exercise the right of collective freehold acquisition? 

We can see that stripping out the value of the non-participating units will make the premium 
payable for the collective acquisition more affordable and may result in more collective claims 
being made. 

There are however problems associated with the proposal. In the majority of cases a 
collective claim arises because the participating tenants are dissatisfied with the landlord. 
Requiring the landlord to take leasebacks of the non-participating flats continues to tie the 
landlord to the property and keeps the relationship between the parties running until such 
time as the non-participating leaseholders have (if they ever do) purchase the landlord’s 
leaseback. 
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Consultation Question 38. 

We provisionally propose to replace the language of “houses” and “flats” with the new 
concept of a “residential unit”.  

Do consultees agree? 

We agree that it would be more straightforward and user friendly to use a concept of 
“residential unit” rather than “house and “flats”. 

Do consultees think that our proposed definition of a “residential unit”, set out at paragraphs 
8.37 to 8.56, will work successfully in practice? 

While we are of the view that the definition will work, we think there is still some likely dispute 
to be available over what is meant by “residential” and that by using the wording “constructed 
or adapted for the purposes of a dwelling” has the potential for difficulties.  

We are aware that the question of what is a dwelling has been considered in a number of 
cases, and that the outcome is that it turns on the current use. In your definition, we believe 
this creates some inconsistencies in the legislation. While it will prevent the definition from 
applying to those where it is not permitted to use the property for residential use, it will not 
prevent those holding a lease of properties used as short term serviced apartments for 
example, from exercising rights. We do not believe this is what is intended. 

We provisionally propose to exclude business leases from enfranchisement rights. Do 
consultees agree? If so, do consultees agree that the best method of achieving this exclusion 
is by restricting enfranchisement rights to leases which permit residential use? 

In general we are of the view that the user clause would be a good place to start. However, 
we have set out some difficulties with this in our response to question 38.1. and note that 
even if residential use may be possible, based on evidence, it may be clear that units are not 
being used for residential use at the time of a claim. This raises a concern that it will be 
businesses seeking to enforce their rights for the purpose of their business in these 
circumstances. 

Consultation Question 39. 

We provisionally propose to maintain the requirement that, in general, a leaseholder must 
have a lease which exceeds 21 years in order to qualify for any enfranchisement rights.  

Do consultees agree? 

Yes. 
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Consultation Question 40. 

We provisionally propose maintaining the current legal position that separate, concurrent 
long leases between the same landlord and leaseholder may be treated as if they were a 
single long lease.  

Do consultees agree? 

Yes. 

We provisionally propose maintaining the current legal position that renewals or statutory 
continuations of long leases are also to be treated as long leases. Further, we propose 
adopting (across the board) the 1967 Act’s approach to consecutive long leases, in treating 
them as a single long lease.  

Do consultees agree? 

Yes, although there is no certainty of the renewal being granted and where there is the 
requirement for a premium to be paid for the renewal, we do not think the leases should be 
considered together as a single long lease until the second lease has commenced. The same 
comment applies to consecutive long leases. 

Consultation Question 41. 

We provisionally propose that all qualifying criteria for enfranchisement rights based on 
financial limits (both the low rent test and rateable values) be removed.  

Do consultees agree? 

Yes. 

Consultation Question 42. 

We provisionally propose that the requirement to own premises for two years before 
exercising enfranchisement rights in respect of those premises be abolished.  

Do consultees agree? 

Agreed. By abolishing this requirement it will save costs and speed up the process for 
leaseholders. 

Consultation Question 43. 

We provisionally propose that the right of individual freehold acquisition should be available 
where: 

(1) a leaseholder has a long lease over premises which include at least one residential 
unit which is not sublet to another person on a long lease; 
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(2) there are no units in the building save for the unit(s) let to the leaseholder under his or 
her long lease; and  

(3) the premises let to the leaseholder comprise either: 

(a) one unit; or 

(b) more than one unit, but: 

(i) none of those units are residential units that are sublet to another person 
under a long lease; and 

(ii) the floor space of any non-residential units does not exceed 25% of the 
floor space of all the units combined.  

Do consultees agree? 

Agreed, but careful definition of the term “unit” is required. 

Consultation Question 44. 

We provisionally propose that the premises which may be the subject of a freehold 
acquisition claim (whether individual or collective) should be identified in line with the 1993 
Act’s definitions of “self-contained building” and “self-contained part of a building”.  

Do consultees agree?  

Yes. 

We provisionally propose that, otherwise, the “building” in which a unit is contained can be 
defined simply as a built structure with a significant degree of permanence which can be said 
to change the physical character of the land.  

Do consultees agree? 

Yes, although we think that the definition should specifically exclude some properties that 
may be potentially be considered to be a “building” but that would be surprising if they were 
to be considered within the definition, for example beach huts, converted garages etc. 

Consultation Question 45. 

We invite consultees’ views on the desirability and workability of creating a discretion for the 
Tribunal to authorise, in limited circumstances, a freehold acquisition (whether individual or 
collective) where this would not otherwise be possible because the building or part of building 
concerned is not, or might not be, self-contained. 

Where a property is not self-contained we think there would only be very limited 
circumstances where it would be right for a Tribunal to authorise a freehold acquisition. If this 
were the case, there would need to be specific and stringent rights of support and access for 
the other property. As there is a significant risk of practical problems for the owner of the 
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other part of the property, we would expect the presumption to be that the property would 
not be enfranchiseable. 

We would suggest that if there is any overlap preventing a building from being self-contained, 
it should be a requirement of the leaseholder to make an application to the Tribunal prior to 
issuing a formal claim to acquire the freehold as the rest of the claim would not be worthwhile 
making if the building is not capable of being enfranchised. Further, it should be a 
requirement that both the landlord’s costs and the costs of any other party with a legal interest 
in the other land should be invited to be a party to the claim and that the leaseholder/s are 
liable for their reasonable costs of dealing with the claim.  

Consultation Question 46. 

We provisionally propose that it is appropriate to apply a maximum percentage limit on non-
residential use to individual freehold acquisition claims concerning premises containing 
multiple units.  

Do consultees agree? 

Yes. 

We provisionally propose that that limit should be the same as that which applies to collective 
freehold acquisition claims.  

Do consultees agree? 

Yes. 

We provisionally propose that the limit should be set at 25% of the internal floor space 
(excluding common parts).  

Do consultees agree? 

Yes. 

Consultation Question 47. 

We provisionally propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, there must be a minimum of two or more flats held by qualifying 
tenants in the premises to be acquired.  

Do consultees agree? 

Yes. 
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Consultation Question 48. 

We provisionally propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, at least two-thirds of the flats in the premises to be acquired must 
be let on long leases.  

Do consultees agree? 

Yes. 

Consultation Question 49. 

We provisionally propose that the leaseholders of at least half of the total number of 
residential units in the premises to be acquired must participate in a collective freehold 
acquisition.  

Do consultees agree? 

Yes. 

Consultation Question 50. 

We provisionally propose to remove the requirement that, in the case of a building containing 
only two residential units, both leaseholders must participate in a collective freehold 
acquisition claim.  

Do consultees agree? 

We believe that this proposal requires more consultation. Whilst it is acknowledged that it 
benefits a leaseholder whose neighbour is unable/unwilling to participate, we also 
sympathise with the counter-argument that it enables one individual to take control. We feel 
that this may create discord between the two leaseholders and is contrary to the spirit of the 
collective nature of the current law.  

We suggest that the right for an individual to collectively enfranchise might only be permitted 
in cases where the other leaseholder is not an owner-occupier. 

Consultation Question 51. 

We provisionally propose to remove the current prohibition on leaseholders of three or more 
flats in a building being qualifying tenants for the purposes of a collective enfranchisement 
claim.  

Do consultees agree? 

While it is accepted that many well advised leaseholders can get around the prohibition of 
three or more flats in a building being qualifying tenants, we do not accept that this is a good 
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reason to simply allow investor leaseholders from exercising rights which goes against the 
original intention of the legislation. 

While there may be legitimate reasons for individuals to want to own more than one unit in a 
building, particularly if different family members want to live in the same building, it seems 
that there are limited reasons for allowing companies to have such rights where they own 
three or more flats in a building. The justification for why some leaseholders may want or 
need to own the property in a company is accepted but this would not usually explain why 
three or more flats would be owned in this way by the same company. 

If it is not sought to prevent or at least limit the rights of investor leaseholders then surely this 
is an extension to the enfranchisement rights as originally intended and has the effect of one 
investment being acquired by a different investor. 

We would suggest that the right be limited so as to exclude any companies owning three or 
more flats in same name or where the companies are linked to the extent that any of the 
same people with significant control are the same. The restriction on individuals generally 
works currently although should be clarified to avoid confusion. 

Consultation Question 52. 

We provisionally propose the continuation of the 25% limit on non-residential use in collective 
freehold acquisition claims.  

Do consultees agree? 

Yes. 

Consultation Question 53. 

We provisionally propose the continuation of the exceptions from collective freehold 
acquisition claims for resident landlords and operational railway tracks.  

Do consultees agree? 

Yes. 

Consultation Question 54. 

We provisionally propose that the qualifying criteria for the collective freehold acquisition of 
an estate ought to correspond to those for the collective freehold acquisition of a single 
building.  

Do consultees agree? 

No – as set out above, we are of the view that while in some circumstances it may make 
sense for there to be a right of collective freehold acquisition; in general, this does not seem 
to be within the spirit of what is intended by enfranchisement law. We are of the 
understanding that the basis for affording leaseholders the right to collectively or individually 
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enfranchise was to allow leaseholders to take control and have a greater say in the way in 
which the building in which they own a leasehold property is managed. The idea being that 
the leaseholders know the building and any work that is needed to be done, they have a 
greater say in how their money is spent on their building and have a pride in maintaining and 
looking after their building. Further, that their interest is personal and empowering and will 
help create a real community in the building. 

This concern would be exacerbated if due to the size of the estate there may be a building 
or buildings included in the claim that are perfectly happy with their current landlord and the 
current arrangements and with no real prospect of having any real say in the management 
of the estate, even if they were to participate, simply due to the numbers involved. 

Although buildings are excluded from the rights of first refusal procedures where they have 
been the subject of an enfranchisement claim, we can envisage situations where this right to 
acquire an estate could result in leaseholders of buildings losing their freehold to others, 
without having the option to acquire it themselves. If they wanted to do this, under the 
proposals, it appears that they would have to make a separate enfranchisement claim. 
Presumably they would only be able to do this when the initial freehold claim of the estate 
was acquired and this may significantly delay matters. It would also result in some 
leaseholders feeling they had to incur costs to enforce a right that they may otherwise have 
been happy not to pursue. 

It therefore does not seem to be correct that due to the numbers across an estate as a whole, 
whole buildings could be included within a freehold claim where there are no participating 
leaseholders. Where this was the case and where landlords are required to take leasebacks 
of the non-qualifying and non-participating units that it is likely to result in a complicated and 
messy title which is likely to be difficult to manage and particularly onerous for “lay” directors 
to want to be involved in. 

Consultation Question 55. 

We invite the views of consultees as to whether there should be an exception to the two-or-
more flats requirement and the two-thirds condition in the case of buildings consisting of two 
residential units, so as to enable a “collective” freehold acquisition by the leaseholder of one 
unit where the other is retained by the landlord of the building. 

No, on balance we are not persuaded by the arguments detailed in the consultation that it 
would be necessary or appropriate in all cases for there to be an exception to this rule. 
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Consultation Question 56. 

We provisionally propose that the 25% limit on non-residential use should apply to two-unit 
buildings as it does to any other multi-unit building. Do consultees agree? 

Yes. 

If consultees disagree, how should two-unit buildings be treated differently? Do consultees 
favour: 

(1) a proviso to the effect that a non-residential unit can be treated as residential where 
its use is “ancillary” or “complementary” to residential use of another unit; 

(2) a higher percentage limit; or  

(3) a sunset clause? 

Alternatively, is there another potential approach we should consider? 

N/A. 

Consultation Question 57. 

Do consultees think that the ability of a head lessee of a block of flats to acquire the freehold 
of that block individually is a significant problem with our proposed scheme, compared with 
the reality under the current law? 

This would allow head lessees who could currently only seek to extend their leases in respect 
of individual units the right to acquire the freehold. This may create difficulties for a number 
of freehold owners where there are restrictions in the lease allowing only short term tenancies 
to reduce the potential for losing the freehold.  

We are also of the view that this would again be a significant departure from the original 
intention of the enfranchisement legislation and would simply provide one company with 
greater rights to own a freehold than the one that already owns it for commercial gain, 
contrary to the Government’s expressed intention. 

Consultation Question 58. 

Do consultees consider it desirable to attempt to restrict the enfranchisement rights of 
commercial investors further than the current law does? 

In our opinion it does not seem appropriate to enable one commercial investor to be able to 
enforce enfranchisement rights against another commercial investor when the right was 
intended to assist residential leaseholders protect the interests in the property in which they 
live. While it is accepted this right has already been extended and commercial investors are 
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able to participate, it is difficult to establish an argument as to why it should be acceptable to 
extend it further. 

The current proposals do seek to extend the rights of commercial investors further by 
proposing the removal of the 3 or more flat exclusion. We set out at in our response to 
question 51 that we would suggest that the current limits remain but that they be tightened 
up so as to exclude any companies owning three or more flats in same name or where the 
companies are linked to the extent that any of the same people with significant control are 
the same. The restriction on individuals generally works currently and we would therefore 
propose that this be retained, albeit with the restriction clarified so that people are clearly 
aware of how this restriction would work. 

If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors: 

(1) by means of a residence test; or 

(2) by the adoption of a reduced definition of a residential unit, to exclude units which are 
let on short residential tenancies? 

Are there any other options we should consider? 

As set out above, we would suggest that the current limits remain but that they be tightened 
up so as to exclude any companies owning three or more flats in same name or where the 
companies are linked to the extent that any of the same people with significant control are 
the same. 

Consultation Question 59. 

How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented, or made more costly by: 

(1) the qualifying criteria based on financial limits (the low rent test and rateable values) 
under the 1967 Act; 

(2) the difficulty in categorising premises as either flats or houses; 

(3) the uncertainty surrounding the definition of a “house” under the 1967 Act and the 
definition of a “self-contained building” under the 1993 Act; 

(4) the two-year ownership rule under the 1967 Act and (in respect of lease extensions) 
the 1993 Act; and 

(5) the general complexity and inaccessibility of the qualifying criteria for enfranchisement 
rights? 

With the exception of point (4), which we agree delays the exercise of enfranchisement rights 
and creates additional and unnecessary costs for the leaseholder, we do not find that these 
issues slow down, prevent or make the procedure more costly. However, we would note that 
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there is a problem in many areas of accessing records of rateable values, which are no longer 
in use by the relevant authorities. 

It is not disputed that the current law is complex, but so is the nature of property law. No two 
claims are often the same and there is a risk that by oversimplifying the legislation around 
the exercise of these rights, we are not recognising the unique nature of properties and 
property interests in England and Wales. 

To what extent would our proposed reforms to qualifying criteria reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 

(1) We would expect the proposed reforms would enable the process to be made quicker 
and cheaper but we would highlight that in our experience, there are many 
leaseholders who wish to delay the progress of a claim and it is frequently the landlord 
that will seek to move a claim along. This is particularly the case as once the statutory 
notice has been served, the valuation date is set and any delay will not have any 
benefit to the landlord in relation to the premium payable, but may be of benefit to the 
leaseholders as they can hold off paying the premium. 

(2) Disputes tend to arise on high value claims or claims that will have a wider impact on 
the landlord’s property holdings, that is to say where it is commercially viable for either 
or both parties to “take a stand” It is unlikely that the proposed reforms will be able to 
eradicate these. 

Consultation Question 60. 

We welcome evidence as to the likely effect of further restrictions on the ability of commercial 
leaseholders to enfranchise (whether at all, or at a higher premium than other leaseholders) 
on: 

(1) the leasehold market; 

(2) the wider housing market; and 

(3) the economy more broadly. 

We anticipate that if the restrictions are increased for investor leaseholders to enfranchise 
that there may well be an effect on the leasehold market with fewer investors willing to invest, 
if they do not believe they will be able to utilise the lease extension and enfranchisement 
rights or if they will cost them higher sums than others. 

Alternatively, we envisage that they would only invest in those leases where the term is 
sufficiently long to allow them to sell their investment before they needed to enforce the lease 
extension rights. 

This may, in turn, make the leasehold market more difficult for those with shorter leases as 
it may well be the investors who have experience in dealing with claims that would normally 



Law Commission Consultation Response: Long Harbour and HomeGround 
 

52 | P a g e  
 

be prepared to buy a short lease and deal with the claim and allow individuals to sell the 
property. Accordingly, there may be a negative effect on the sale prices of certain leasehold 
properties. 

Fewer investors acquiring leasehold properties is likely to result in fewer rental properties 
being on the market which may therefore have a negative impact on this market, potentially 
putting rental prices up due to fewer properties being available in the long run. 

If these predictions are correct, this will potentially have a negative effect on the economy 
more broadly by reducing the income from the sector by way of tax revenue and affecting 
adversely, those households who rent properties. 

Consultation Question 61. 

We provisionally propose: 

(1) that shared ownership leaseholders should be entitled to a lease extension which is 
of the same length as that available to any other leaseholder; and 

(2) that the terms of the lease extension must replicate any terms of the existing lease 
which relate to its shared ownership nature. 

Do consultees agree? 

Yes, however, we do perceive there to be one difficulty with (1) where the landlord is also a 
leaseholder and does not have sufficient length on their lease to grant the 90 year extension. 

In this scenario it would not be appropriate for the competent landlord to be a superior 
landlord in the usual way as this would not cater for the shared ownership element of the 
lease extension. 

There would therefore need to be provision for this in any proposals. 

We invite the views of consultees as to: 

(1) the calculation of the premium payable by a shared ownership leaseholder for a lease 
extension;  

(2) any issues of valuation and procedure which arise where the provider of the shared 
ownership lease is itself a leaseholder; and 

(3) any other issues which may arise on the exercise of the right to a lease extension by 
a shared ownership leaseholder. 

(1) The manner in which the premium is calculated will need to take into account the 
different interests of the landlord and leaseholder. We would propose that the premium 
be calculated as per all other lease extension matters and then apportioned so that 
the leaseholder only pays the sum in the proportion of the share they own. We are of 
the view that this is probably the correct method for the valuation as the landlord would 
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then recover a higher sum when the leaseholder finally staircases as the value of the 
property will be higher with the extended lease 

(2) As set out above, there are difficulties where the provider of the shared ownership 
lease is a leaseholder as they may not have a sufficient term in which to grant the 90 
year extension and they will need to remain the immediate landlord of the shared 
ownership leaseholder. There will therefore need to be provision to allow this to 
happen which would need to factor in a premium payable to the competent landlord 
as well as the shared ownership provider 

(3) We have no further comment on other issues that may arise. 

Consultation Question 62. 

We invite the views of consultees as to whether the proposed requirements for a collective 
freehold acquisition claim that: 

(1) two-thirds of the residential units in a building or on an estate must be let on long 
leases; and 

(2) leaseholders of at least half of the residential units in the building or on the estate must 
participate in the claim; 

should be relaxed where a building or estate includes residential units let on shared 
ownership leases.  

No, it is entirely appropriate that the requirements remain as for all other buildings. This not 
only ensures the process remains as simple as possible, but it is also correct. Where there 
are a significant number of shared ownership flats in the building, it is right that the 
management of these should be controlled by the shared ownership provider and that until 
the leases are 100% staircased, they should not be considered to be qualifying flats, even if 
it prevents the building as a whole being enfranchiseable. 

If consultees think that the requirements should be relaxed, then how should this be done? 

(1) Should shared ownership properties be ignored altogether when determining the 
number of residential units in a building or on an estate, and whether the necessary 
percentage requirements are met?  

(2) Alternatively, should shared ownership leaseholders be treated as long leaseholders 
for these purposes, even though they cannot themselves participate in the collective 
freehold acquisition?  

(3) Is there another approach which could be used? 

We do not think it would be appropriate for the requirements to be relaxed. 
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Consultation Question 63. 

We provisionally propose that: 

(1) shared ownership leases should be required to comply with particular statutory criteria 
in order to be exempt from rights of freehold acquisition; and 

(2) those criteria should be the same regardless of the type of landlord. 

Do consultees agree? 

Yes, although subject to certain exclusions for certain types of property where staircasing to 
100% should be prevented. 

We provisionally propose that those statutory criteria should require that the shared 
ownership lease: 

(1) entitles the leaseholder to acquire additional shares in the house at any time, up to a 
maximum of 100%, in increments of 25% or less (save in the case of properties in 
designated protected areas, where a lower maximum entitlement should be 
permissible); 

(2) provides that the price payable for such shares shall be proportionate to the market 
value of the property at the time of acquisition of the shares, and provide for a 
corresponding reduction in rent payable by the leaseholder; and 

(3) entitles the leaseholder to require the landlord’s interest to be transferred to him or 
her, free of charge, at any time after he or she has acquired 100% of the shares in the 
property. 

Do consultees agree? We also invite the views of consultees as to any other criteria which 
they consider shared ownership leases should be required to satisfy in order to be exempt 
from rights of freehold acquisition. 

We agree with these proposals. 

Consultation Question 64. 

We invite the views of consultees as to the treatment of long leases of National Trust 
properties within our new enfranchisement regime. Should National Trust property let on long 
residential leases: 

(1) be excluded altogether from statutory enfranchisement rights; 

(2) be subject to enfranchisement claims in the same way as any other property; or 

(3) be subject to more limited enfranchisement rights than other property? 

We believe that long leases of National Trust properties should be excluded altogether from 
statutory enfranchisement rights. As is recognised in the consultation paper, very few 
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National Trust properties are subject to long leases. It is essential for the National Trust to 
maintain management functions over these heritage properties. The National Trust also 
requires flexibility to deal with the properties in the way that it considers to be in the best 
interests of the general public. In addition to the above, by making the properties subject to 
statutory enfranchisement rights, it creates an administrative and potentially costly burden 
on the National Trust in dealing with claims. 

If National Trust properties are to enjoy more limited enfranchisement rights than other 
property, how should this limitation be achieved? 

N/A. 

Consultation Question 65. 

We would like to hear from any consultees who have made lease extension or freehold 
acquisition claims against the Crown (whether pursuant to the Crown’s undertaking to 
Parliament or its voluntary policy). What has been your experience? Have you encountered 
any difficulties? 

We do not have any experience in this regard, however, we understand from others that 
there are little difficulties in dealing with the Crown as long as the leaseholders follow the 
guidance the Crown provides and confirm whether or not the properties are in an “excepted 
area” or a “non-excepted area”. 

Consultation Question 66. 

We invite consultees’ views as to whether there should be a new exemption from 
enfranchisement rights for community land trusts and other forms of community-led housing. 

We believe that there should be an exemption. Allowing statutory enfranchisement rights 
would be contrary to the purpose for which the properties were acquired. 

If so, we invite the views of consultees as to: 

(1) the housing models to which the exemption should apply; 

(2) the way in which the exemption should work, and the circumstances in which it should 
apply; 

(3) the enfranchisement rights which should fall within the exemption; and 

(4) any other issues which consultees consider relevant to such an exemption. 

We believe that lease extension and collective rights should be exempt. 
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Consultation Question 67. 

We invite consultees to share their experiences of the existing exemptions and qualifications 
to enfranchisement rights. We also invite consultees’ views as to whether these exemptions 
and qualifications should be retained in any new enfranchisement regime. 

We do not have any concerns regarding including the existing exemptions in the new regime, 
we have not come across any difficulties with these exemptions in practice, although we 
appreciate that it does mean that some leaseholders will not have the same rights as others. 
However, this has been the case for a significant number of years under the current regimes. 

Consultation Question 68. 

If you have experience of the grant of lease extensions to shared ownership leaseholders 
(either under the 1993 Act or on a voluntary basis), please tell us about the terms on which 
these lease extensions have been granted. 

We do not have any relevant experience in this regard. 

Consultation Question 69. 

We welcome evidence as to how Government’s policy decision to give shared ownership 
leaseholders a statutory right to a lease extension would affect: 

(1) the willingness of landlords and developers to offer shared ownership leases; and 

(2) the market value of shared ownership leases. 

We are unable to provide evidence in this regard. 

Consultation Question 70. 

We provisionally propose that a single procedure should apply to all enfranchisement rights.  

Do consultees agree? 

We accept that the steps and process should, in the main, apply in the same way to each of 
the enfranchisement rights.  

However, if the intention is to reduce disputes going to the Tribunal and keeping costs to a 
minimum we would suggest that it be considered that different timings might be appropriate 
for the different procedures to enable both parties to deal with the matter reasonably and 
with due care to enable to claims to move properly. The time taken to deal with a straight 
forward lease extension claim may well be reasonably significantly shorter than dealing with 
a complicated enfranchisement claim. 

There must be sufficient time for landlords to undertake valuations and provide properly 
prepared responses, particularly if it is intended that draft documentation be provided with 
the response notices. Otherwise, it is likely that the draft documentation will not be properly 
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prepared and will create additional issues to be negotiated between the parties creating 
additional work and costs for all. 

Consultation Question 71. 

We provisionally propose that a single set of prescribed forms be introduced for bringing and 
responding to enfranchisement claims, namely an Information Notice, a Claim Notice and a 
Response Notice. 

Do consultees agree? 

If the forms are to contain all of the different rights on the same form we anticipate that there 
is greater risk of the form being confusing and off-putting for an individual consumer, 
incorrectly completed and creating difficulties for all parties.  There will be significantly more 
information required for a collective enfranchisement (particularly if it is for an estate) than 
for a straightforward lease extension. 

Although the forms can be similar in their layout, it would be far simpler for there to be 
different forms for the different types of claim. This would then clarify for all parties what right 
is actually being exercised. 

We find it ludicrous to assume that if the different forms are clearly titled, that this would 
create more difficulties in completing the forms by leaseholders than a single, potentially 
voluminous form including all different options. Even if the process is made simpler, we are 
of the view that leaseholders should still be encouraged to take independent legal advice 
when seeking to enforce their rights to enter into a significant legal transaction, and they 
should therefore also take advice on the correct form to complete or instruct their advisors to 
complete the form for them. 

Consultation Question 72. 

Do consultees consider that a party who is giving an enfranchisement notice should be 
required to sign that notice? 

We are of the view that a party giving an enfranchisement notice should be required to sign 
the notice or at least authorise someone to sign it on their behalf to provide the necessary 
confirmation that the leaseholder is intending to exercise their rights. The authority should be 
given specifically on behalf of each individual and proof should be available of this authority 
if required. 

This is the current system and we are not aware of any difficulties with this since the 
Amendment Act came into force in 2014. While it is still preferable for each party to sign 
themselves there are valid reasons why a party may not be able to and this simple change 
to the legislation has sped up the process for many leaseholders. 

Do consultees consider that an enfranchisement notice should only be challengeable for 
validity if it has not been signed by or on behalf of the minimum number of leaseholders 
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required to bring the claim? If not, what do consultees believe the minimum requirement 
should be for such a notice to remain valid? 

Yes, we would accept that as long as there are sufficient numbers of qualifying participating 
tenants that have validly signed the notice, landlords should not be able to challenge the 
validity of the claim on the basis that it has been signed incorrectly by the others.  

However, if the notice has not been validly signed by certain leaseholders then we are of the 
view that it should be assumed by the landlord that those leaseholders are not participating 
in the claim, a statement to this effect included in the Response Notice, the valuation 
calculated on this basis and for the claim to continue on the assumption that the leaseholders 
of those units are non-participating. 

Do consultees consider that a Claim Notice should include a statement of truth confirming 
that specified checks (if required) have been carried out? 

It is unclear what benefit this statement of truth would add to a claim. The information 
provided may still be incorrect even if the statement of truth is signed. While the leaseholders 
or their solicitors should carry out these checks (and it may be worthwhile having the checklist 
on the form) this does not ensure that the information can be relied upon by the landlord. 

Consultation Question 73. 

We provisionally propose that: 

(1) leaseholders be permitted to serve an Information Notice on their immediate landlord 
or a superior landlord requiring the recipient to provide the name and address of his 
or her landlord and any other superior landlord of whom he or she is aware; and 

(2) the recipient of an Information Notice who fails to respond should be liable to pay any 
costs of leaseholders that are wasted as a result of the information not having been 
provided.  

Do consultees agree? 

We see no difficulty in their being an option for leaseholders to serve Information Notice on 
their immediate or superior landlords, however, in our experience these notices are very little 
used currently as the information is usually available at the Land Registry. This is particularly 
the case where there will be prescribed rules relating to the addresses where notices can be 
served. 

We therefore do not believe it is justifiable to require a landlord to pay costs to the 
leaseholders that are wasted as a result of the information not being provided. While it should 
be a requirement for the landlord to respond we query whether there will be any direct causal 
link leading to wasted costs. Any error may well be clearly capable of being established from 
information already provided to leaseholders or in the public domain.  

However, if the information is not provided in response to an Information Notice within a 
reasonable time, we would accept that the landlord could not seek to challenge the validity 
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of any claim notice based on that information the landlord had not provided but was not clear 
from the Land Registry title. 

Consultation Question 74. 

We provisionally propose that Claim Notices should include full details about leaseholders’ 
claims, and proof of the leaseholders’ title.  

Do consultees agree? 

Yes, without the full details it is impossible for the landlord to consider the claim and what is 
being sought. 

We invite the views of consultees as to whether a single prescribed Claim Notice should 
apply to all enfranchisement claims, or whether separate forms should be provided for 
different enfranchisement claims. 

We are of the view that separate prescribed notices should be provided for different claims. 
There should be no reason why it cannot be clearly stated what each form is for and this is 
therefore likely to cause less confusion than having a number of different options on one 
form.  

The consultation envisages leaseholders or their solicitors being at risk of completing the 
wrong form if there are separate forms being produced. We find it hard to accept that this is 
a valid risk. If it is not known what claim is being sought by a leaseholder then we would be 
concerned that they have not properly looked into or been advised about a particular right 
and what they are entitled to and what their obligations are in relation to it. 

Consultation Question 75. 

We provisionally propose that leaseholders seeking to bring a collective freehold acquisition 
claim should not be required to serve notices on other leaseholders inviting their participation 
in the proposed claim.  

Do consultees agree? 

No, we do not agree with this proposal.  Firstly, we believe it runs contrary to the principles 
of collective acquisition and leaseholders’ self-determination as a collective body.  We 
consider that permitting one group of leaseholders to exclude another is divisive and likely 
to lead to ill-feeling hampering future relations in the building affected.  We believe that as a 
minimum requirement, a Notice of Invitation must be served during the process on all 
qualifying leaseholders.   

We propose that such a Notice should be served after the date for the Response Notice has 
passed, but before the terms of acquisition (in particular the price) have crystallised or been 
agreed.   

A further reason for ensuring that all qualifying leaseholders must be invited to participate is 
that if the proposal requiring a landlord to take leasebacks of non-participating units is 
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implemented, we cannot see how it would be reasonable for this to include units deliberately 
excluded by a nominee purchaser or a group of participating leaseholders. 

Consultation Question 76. 

We provisionally propose that the service of a Claim Notice upon a competent landlord 
should not create a statutory contract between the leaseholders and the landlord.  

Do consultees agree?  

Yes, we agree, there is no need for service of a claim notice to create a statutory contract. 

We invite the views of consultees as to whether there are any other effects of a statutory 
contract that we would need to provide for in some other way. 

N/A. 

Consultation Question 77. 

We provisionally propose that Response Notices should: 

(1) state whether the leaseholder’s right to enfranchise is admitted or denied, and the 
basis for any such admission or denial; 

(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and set out 
the landlord’s own proposed terms; 

(3) attach a draft contract, lease or transfer; 

(4) contain an address within England and Wales at which the landlord can be served; 
and 

(5) be accompanied by proof of the landlord’s title. 

Do consultees agree? 

We agree in relation to points 1, 2, 4 and 5, however, we would note that while it may be 
preferable, it will not always be possible to attach an appropriate draft contract, lease or 
transfer to the Response Notice.  

Further, if one is required for validity purposes, it is likely to result in additional costs and 
dispute between the parties as the correct information may not be available to the landlord’s 
solicitors to be able to produce this properly in time, particularly where the freehold being 
sought is complex. This would result in incorrect documentation being prepared. 

We accept that this should be provided as soon as possible but that it should not be a 
requirement of the Response Notice. 
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Consultation Question 78. 

We provisionally propose that: 

(1) leaseholders making an enfranchisement claim should serve their Claim Notice on 
their competent landlord (the first superior landlord who holds a sufficient interest in 
the premises to be able to grant the interest claimed); and 

(2) in the case of joint owners of a single freehold, or in the case of a split freehold or other 
reversion, leaseholders will only be required to serve the Claim Notice on one landlord, 
and it will be for that landlord to serve copies of that notice on other landlords. 

Do consultees agree? 

No, while we think competent landlords should send a copy of any notice received to other 
landlords involved in the property, we cannot see why this obligation should not remain with 
the leaseholders in the first instance. 

By requiring the leaseholders to serve the competent and any intermediate landlords, they 
will all receive the claim at the same time or thereabouts. This is fair and reasonable when 
any claim may affect their interests. Waiting for the notice to be served by the competent 
landlord will delay matters and potentially cause difficulties later in the transaction. We also 
anticipate that most leaseholders would prefer to be in control of the service of the notices in 
any event to ensure that any later difficulties will be avoided. 

The same applies for joint owners of a single freehold. Their details should all be registered 
at the Land Registry. 

We would however note that failure by the leaseholders to serve all the landlords (save for 
the competent landlord) should not invalidate their claim although additional time should be 
provided for the landlord/s to respond by service of the Response Notice. 

Consultation Question 79. 

We provisionally propose that: 

(1) Claim Notices sent by post or delivered by hand to competent landlords at specified 
categories of address (falling within Group A or B, as set out at paragraphs 11.69 and 
11.70) should be deemed served; and 

(2) where it is not possible to serve competent landlords in that way, leaseholders should 
be able to apply to the Tribunal for an order allowing them to proceed with their 
enfranchisement claim. 

Do consultees agree? 

(1) Due to the timings involved in these matters and the fact that landlords may lose their 
legal interests we are of the view that notices should at least be served in a way in 
which confirmation of delivery at an address can be obtained (even if not confirmation 
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of receipt). We are of the view that this is a reasonable safeguard for landlords and 
any additional expense is minimal in the circumstances. 

(2) We agree with the second proposal. 

Consultation Question 80. 

We provisionally propose that: 

(1) before serving a Claim Notice, leaseholders should be required to check their 
competent landlord’s address as shown at HM Land Registry; 

(2) before serving a Claim Notice using Service Route B leaseholders should be required 
to:  

(a) search the Probate Register; 

(b) search the Insolvency Register; and 

(c) (in the case of a company landlord) check its status at Companies House; 

(3) if an individual landlord is dead, the designated address for service should be the 
address of any personal representatives at the address given in any grant of probate; 

(4) if an individual landlord is insolvent, the designated address for service should be the 
address for his or her trustee in bankruptcy as shown on the Insolvency Service 
website;  

(5) if a company landlord is insolvent, the designated address for service should be the 
address for its administrator, liquidator, or receiver as listed at Companies House; if 
no such person has been appointed, the Official Receiver should be served; 

(6) before serving a Claim Notice using the No Service Route, leaseholders should place 
an advertisement in the London Gazette inviting owners of the premises to contact the 
leaseholders within 28 days; and 

(7) where leaseholders know the identity of the landlord but do not have an address for 
him or her falling within Group A or B, they should carry out the checks referred to at 
(2) above, before placing an advertisement in the London Gazette. 

Do consultees agree? 

Yes, we do agree although there should be a further option provided to address the situation 
where there is a deceased landlord but no grant of probate. 
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Consultation Question 81. 

We provisionally propose that landlords who fail to serve a Response Notice within the 
prescribed period should no longer be required to transfer their freehold interest, or grant a 
lease extension, upon the terms set out in the Claim Notice.  

Do consultees agree? 

Yes, we think this is reasonable. 

Consultation Question 82. 

We provisionally propose that: 

(1) the competent landlord (rather than the leaseholder) should be responsible for serving 
copies of the Claim Notice upon intermediate leaseholders or third parties; and 

(2) where the competent landlord fails to serve a copy of a notice on an intermediate 
landlord, the intermediate landlord should be able to bring a claim against the 
competent landlord for any losses arising. 

Do consultees agree? 

No, we do not agree. As set out above, it is the leaseholders who are bringing the claim and 
it should therefore be their responsibility to ensure the claim is correctly started. This is 
because the leaseholder will have undertaken proper checks of the title and investigated who 
should be served with the Claim Notice as part of these checks. In addition they have the 
right to serve an Information Notice. 

The Claim Notice can then be served on all the landlords and third parties to the lease at the 
same time, removing any risk of delay. As we stated earlier, we would accept that the 
leaseholder’s claim should not be invalidated by a failure to serve anyone other than the 
competent landlord but that the time responding to a claim should be extended. 

We do not accept that it would be helpful to create a scenario resulting in a claim between 
landlords where this can be avoided by the leaseholder having a requirement to serve them 
with the notice. The competent landlord will also send a copy to any other landlords to seek 
their comments on the notice, creating a further level of protection that all landlords and third 
parties will receive the notice.  

There is a real danger that making the process apparently easy for leaseholders, may cause 
them more difficulties in the long run where there are uncertainties relating to the process 
where the leaseholders are not in control of the process. 
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Consultation Question 83. 

We invite the views of consultees as to: 

(1) whether a landlord should be entitled to apply to the Tribunal for an order setting aside 
a determination of an enfranchisement claim that has been made in his or her 
absence; and 

(2) if so, the criteria which the landlord should be required to satisfy before any such order 
can be made. 

(1) Yes, a landlord should be entitled to apply to the Tribunal for such an order. 
Particularly, if the proposals contained in the consultation paper are followed, there 
will be a significantly greater risk that a landlord may not know about a claim at all or 
may not have time to respond properly. Further, it must be remembered that in 
considering these new proposals, the Commission is seeking to extend significantly 
the basis on which a landlord can lose their property interest in favour of a leaseholder 
or leaseholders, many of which will be claiming rights to investment properties rather 
than their homes. Therefore, it is only fair and reasonable for a landlord to have this 
right. 

(2) We are of the view that the criteria which the landlord should be required to satisfy 
should include providing evidence to the Tribunal that had not previously been 
considered and that would result in the sum to be determined to be paid to the landlord 
increasing by say, at least 10% of the sum originally determined or £5,000 whichever 
is the lower. We would suggest there to be a deadline by which point they can no 
longer apply to set aside any order to maybe 28 days after any determination by a 
Tribunal. 

We are however, concerned that there should be different procedures in place where the 
leaseholder cannot show that the Claim Notice was actually served at the correct address. 

Consultation Question 84. 

We provisionally propose that detailed conveyancing regulations need not generally be made 
in relation to enfranchisement claims. Do consultees agree? Notwithstanding the general 
proposition, are there particular stages of the conveyancing process, or particular types of 
claim, in relation to which conveyancing regulations would still need to be made? 

Yes we agree that detailed conveyancing regulations are not generally needed for 
enfranchisement claims. 

We are of the view that it will be necessary to prescribe some wording that is required 
to go into a transfer or new lease so far as it is a requirement of the legislation, such as 
confirming the statutory basis on which the new lease / transfer is being made. 

There should also be timings detailed in statute for the terms to be agreed or for parties 
to apply to the Tribunal and that if no such applications are made, the landlord can apply 
to strike out the claim. 
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Provision will need to be made in the conveyancing process for completion and what 
happens to any intermediate lease in a new lease claim to allow for the new lease to be 
granted but for the intermediate lease to continue afterwards for its duration. 

There should also be general procedures detailed for requesting and providing information 
about the property, so far as this may be required and a proposal for the correct methods in 
which completion can take place. 

Consultation Question 85. 

We provisionally propose that: 

(1) a landlord should serve a Response Notice no later than six weeks after the date on 
which the Claim Notice was sent by post or delivered by hand to the competent 
landlord; 

(2) a landlord who has received a Claim Notice should serve any intermediate landlords 
and third parties to the existing lease within 14 days; and 

(3) if a Response Notice has been served, either party should be entitled to apply to the 
Tribunal for a determination of the claim 21 days thereafter. 

Do consultees agree? 

We believe the time frame proposed is completely unrealistic in practice. 

The proposals would require a significant amount of additional work to be undertaken by the 
landlord where in many cases they will have had no pre-warning prior to the claim being 
made. Whilst some landlords may be well placed and have procedures set up to deal with 
matters, there will be many who will need to take advice and instruct solicitors to deal with a 
claim on their behalf. Even if they have solicitors and valuers engaged to advise them, it is 
important for landlords to be able to ensure they are dealing properly with such claims and 
their rights should also be properly protected. The rights the leaseholders are exercising are 
a form of compulsory acquisition and where there is usually no fault of the landlord, or reason 
for its rights to be prejudiced. 

The timeframe proposed is not sufficient to allow landlords or any intermediate parties to 
properly consider their position, take advice and seek to respond or make a claim that they 
should be entitled to formally respond. This is not reasonable, or justifiable in our view. 

Although it is accepted that these matters should be able to be completed in a shorter time 
frame than the current average of 6 to 12 months for a lease extension claim, we are of the 
view that an unrealistically short timeframe as suggested will simply result in: 
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 additional claims clogging up the Tribunal with a lack of time to produce suitable 
evidence; 

 a far greater number of appeals both increasing the costs for all parties involved; 

 an increase in the level of dissatisfaction of the procedures; 

 the potential for claims taking longer overall than by allowing the parties reasonable 
amounts of time to proceed and reach agreement; 

 an unfair process whereby landlords are losing their investments without allowing a 
proper time to comply with the procedures. 

We believe such consequences are contrary to the Government’s aims. It should be 
recognised that for the majority of parties involved in enfranchisement claims, these 
procedures are unfamiliar and they will not always be in a position to give urgent instructions 
to their advisors. 

Even if this timetable were suitable for lease extension claims or transfers of individual units 
(and we are of the view that this may still be difficult in a significant number of cases), we 
can certainly not see how the parties’ interests will be best served in collective claims of 
buildings or estates. 

We do not consider that the current timeframe for service of Counter Notice should be 
reduced for a Response Notice. 

Consultation Question 86. 

We provisionally propose that: 

(1) an enfranchisement claim should not be deemed to have been withdrawn because 
procedural time limits have been missed by the leaseholder; 

(2) a landlord who has served a Response Notice should be able to apply to the Tribunal 
for an order striking out a Claim Notice if a procedural time limit has been missed by 
the leaseholder; 

(3) in a collective freehold acquisition claim, other groups of leaseholders should also be 
able to apply to the Tribunal for an order striking out the Claim Notice if the 
leaseholders bringing that claim have missed a procedural time limit; and 

(4) in either case (2) or case (3) above, the applicant for such an order should be required 
to give the leaseholder(s) bringing the claim 14 days’ written notice of the intended 
application. 

Do consultees agree? 

Subject to the landlord being protected on costs, we agree to the above proposals. We would 
note that if claims are not being pursued properly by leaseholders and landlords are incurring 
wasted costs in dealing with the matter the legislation must protect landlords by ensuring the 
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wasted costs are covered and by dealing with vexatious claimants pursuing claims but never 
completing. We would also suggest that to avoid landlords having to incur costs 
unreasonably in seeking to strike out a claim, there should be a long stop period whereby a 
claim can automatically be deemed withdrawn, say if nothing is heard from the leaseholder/s 
or their solicitors for a period of 6 months.   

Consultation Question 87. 

We provisionally propose that the benefit of a Claim Notice should be transferred 
automatically upon assignment of the leaseholder’s lease, save where the assignment 
expressly states that the benefit of the Claim Notice will not be transferred.  

Do consultees agree? 

Yes. 

We provisionally propose that when a Claim Notice has been assigned, the landlord should 
continue to be able to serve documents on the assignor until he or she is given notice of the 
assignment of lease.  

Do consultees agree? 

We would propose that once the assignor has given notice of the assignment together with 
a copy of the transfer and the details of the assignee are known, the landlord should serve 
documents on the assignee but with copies to the assignor, until proof that the transfer has 
been registered at the Land Registry, has been provided to the landlord. 

Consultation Question 88. 

We provisionally propose that a landlord who has been deemed served with a Claim Notice 
will be liable to pay the leaseholder’s wasted costs if the landlord disposes of his or her 
interest between the date on which the Claim Notice was deemed served and the point at 
which the notice appeared on the register of title or is entered as a land charge, provided 
that the leaseholder’s application to register was made not less than 14 days after the Claim 
Notice was posted or delivered by hand to the competent landlord.  

Do consultees agree? 

The procedure involved in registering the notice is relatively straightforward and is in the 
leaseholders control to submit the registration to the Land Registry.  

We cannot see any justifiable reason for there being a delay of 14 days by the leaseholders 
in protecting their claim. We are therefore unable to understand any justification for the 
landlord to have to pay the leaseholders wasted costs in these circumstances, particularly 
as it may in fact be the case that the landlord is not even aware of the Claim Notice having 
been served. 
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Consultation Question 89. 

We provisionally propose that, in the case of a lease extension claim, where the landlord’s 
interest is held subject to a mortgage: 

(1) a landlord should be under an obligation to: 

(a) inform his or her mortgagee of the grant of a lease extension not less than 21 
days before completion; 

(b) give his or her leaseholder written confirmation that such notice has been given; 
and 

(2) the leaseholder should be required to pay the purchase money into court if: 

(a) the landlord’s mortgagee requests; or  

(b) the leaseholder has not received confirmation that the required notice has been 
given to the landlord’s mortgagee. 

Do consultees agree? 

No. This proposal leads to delay and extra costs. 

We are also concerned about the potential administrative burden this would place on the 
Court and it is not clear to us how this would benefit either the landlord or the leaseholder. 

Consultation Question 90. 

We provisionally propose that, in the case of a lease extension claim, where the leaseholder’s 
interest is held subject to a mortgage: 

(1) the leaseholder should be under an obligation to give the lease extension to his or her 
mortgagee within one month of registration; and  

(2) if the leaseholder does not do so, he or she will be liable for any losses that occur as 
a result. 

Do consultees agree? 

Yes. 

We provisionally propose that, in the case of an individual freehold acquisition claim, where 
a leaseholder elects to merge his or her leasehold and freehold titles, a deed of substituted 
security will not be required if written notice has been given to the leaseholder’s mortgagee 
and no objection has been raised.  

Do consultees agree? 

Yes. 
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Consultation Question 91. 

We provisionally propose that where the consent of a third party to any grant or transfer is 
required: 

(1) the grant or transfer may be registered without such consent being given; but  

(2) the landlord should be required to inform the beneficiary of the transaction not less 
than 21 days before completion, and also within 14 days or completion; and 

(3) if the landlord fails to inform the beneficiary as required, he or she will be liable for any 
losses that occur as a result. 

Do consultees agree? 

We do not agree with the proposals, as they disregard the rights of the third-party beneficiary 
over whom the landlord is unlikely to have any control. Secondly, the responsibility for 
notification or obtaining consent is usually governed by the wording of the conveyance or title 
entry, and we do not see why a buyer’s obligation should fall on the seller in this context. 

Although the transfer or grant process may be expedited by not requiring the required 
consent, we understand that the Land Registry in many cases, even where there is legislation 
in place, will not allow a registration to take place where there is a restriction on title 
preventing this without the consent of a third party. 

We would also add that the requirement that at least 21 days’ notice is required before 
completion may in fact result in completion being delayed. It may not be appropriate to inform 
the beneficiary of the details of the transaction until the terms are agreed. We believe it would 
be sufficient for this time to be 21 days or less if the beneficiary confirms that there is no 
issue with proceeding within that time.  

Additionally, it is unclear in the Consultation as to what is proposed if the notice is given but 
the third parties object to the transaction. 

Consultation Question 92. 

We provisionally propose the following. 

(1) Any lease extension, leaseback or transfer executed as part of an enfranchisement 
claim must contain a statement recording that it was executed pursuant to the relevant 
statutory provisions. 

(2) HM Land Registry should: 

(a) include a note on the relevant registered title(s) of any interest granted or 
transferred (or in the case of an intermediate lease, surrendered and re-granted) 
as part of an enfranchisement claim that the interest had been executed 
pursuant to the relevant statutory provisions; 
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(b) in the case of a collective freehold acquisition, include a note of any period 
during which a further such claim cannot be made without the permission of the 
Tribunal. 

Do consultees agree? 

Yes we do agree with the above. 

Consultation Question 93. 

How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented or made more costly by: 

(1) the existence of separate procedural regimes for different enfranchisement rights;  

(2) the current rules on missing and uncooperative landlords; 

(3) the time taken collecting up-to-date landlord contact details; 

(4) the time it takes to prepare enfranchisement notices; 

(5) the current law on the service and validity of notices;  

(6) the consequences of a landlord’s failure to serve a counter-notice under the 1993 Act; 
and 

(7) the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act? 

Where possible, please provide figures to support your response. 

The answer depends on how familiar the landlord or leaseholder representative is with the 
scheme of the enfranchisement legislation. A representative who has little or no experience 
is likely to be unaware or is likely to take longer to progress matters. 

From our experience and that of our expert advisers: 

(1) None. 

(2) For missing landlords, yes.  For uncooperative landlords, no. 

(3) None. 

(4) None. 

(5) None. 

(6) None. 

(7) The deemed withdrawal provisions are a trap for the leaseholders’ representative who 
is not experienced in enfranchisement matters. 
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To what extent would our proposals for a unified and consolidated enfranchisement 
procedure, with prescribed notices and forms, reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 

A unified procedure would be of considerable benefit, however we do not believe that it would 
necessarily result in a quicker or materially cheaper process. 

We are aware of numerous examples of prescribed forms not being correctly completed and 
as such the imposition of prescribed forms is unlikely to eliminate mistakes related to this 
issue. 

To what extent would our proposals for dealing with missing or uncooperative landlords 
speed up the enfranchisement process and reduce the costs typically incurred by 
leaseholders in these cases? 

The proposal is welcomed. It will serve to save both time and costs. 

Consultation Question 94. 

We provisionally propose that the current division of responsibility for the resolution of 
enfranchisement disputes and issues between the county court and the Tribunal should end. 
All such matters should be determined by the Tribunal.  

Do consultees agree? 

While we do not object to there being only one forum for resolving all issues on 
enfranchisement matters, we are concerned by a number of factors: 

 The jurisdiction of the court was always to deal with matters of validity of notices and 
breaches of the procedures. This allowed the court to deal with the matter and also deal 
with issues of costs so far as it is appropriate to do so. This was fair and reasonable as 
where a party has not complied with the procedures, requiring the other to go through 
the court process, it is appropriate in some cases that costs be awarded. Although, the 
Tribunal does have some powers now to award costs, these powers are not used in the 
same way as in court;  

 The Tribunal also does not have the same methods of enforcement or the ability to 
execute leases or transfers or to accept monies paid into court; 

 As mentioned above, if the timings of these claims are due to be shortened allowing 
significantly less time for the parties to reach agreement without the need to apply to the 
Tribunal, we anticipate that a significantly higher number of claims will be made to the 
Tribunal resulting in all matters taking longer to be dealt with;. 

 We also query whether there will be costs savings as if a Tribunal is to deal with matters 
of validity and also valuation and potentially terms of leases or transfers as we would 
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anticipate that these would need to be dealt with at separate stages of the litigation, 
thereby having no real effect on the issue of costs.  

We accept that the current process requires two applications to be made but completing the 
Tribunal claim does not take a significant amount of time. However, we would suggest that 
the parties would be better served if there was a new claim form which combined an 
application to court and a Tribunal where jurisdiction of both is required. This could then 
simplify matters and work in conjunction with the Pilot Scheme for judges, allowing a judge 
to sit both as a County Court and Tribunal Judge so long as they make clear under which 
jurisdiction they are determining matters. This way the benefits of both can serve both parties 
and savings can be made in terms of costs, where appropriate. 

Consultation Question 95. 

We invite the views of consultees as to whether it would be desirable for certain valuation-
only disputes to be determined by a single valuation expert rather than by the Tribunal at a 
full hearing. If so, we invite consultees’ views as to:  

(1) the types of case in which such an alternative track for dispute resolution would be 
appropriate (in particular, whether it should operate only in respect of low value claims, 
or wherever the difference between the parties’ positions is such that it would be 
disproportionate to proceed with a full hearing); and 

(2) the rules that should govern its operation. 

(1) As we have set out elsewhere in this response we consider that an online calculator 
can be established to enable valuations of long leases (remaining terms in excess of 
100 years), and that by this mechanism, valuation disputes for this class of leases will 
be eliminated. 

For disputed valuations in respect of shorter leases, we propose that a single expert 
system could operate where estimated premiums are less than, say, £10,000, or the 
difference between the respective parties’ valuations of premium is no more than 
£10,000.  We do however consider that the selection of a panel of experts to determine 
these cases needs to be carefully considered, about which we say more below 

(2) We propose that notwithstanding the value thresholds set out above, that parties 
should be entitled to seek full determination by the Tribunal if the circumstances of the 
case are suitable, especially where valuation of one or other units could have 
significant consequences for a larger portfolio or estate. 

The single expert panel should be established by nomination or selection by an 
independent body such as the Tribunal or RICS, and cases should be allocated 
adopting the “cab rank rule”. 

We also propose that where a number of matters are agreed between the parties, the 
single expert should only determine matters remaining in dispute rather than revisit 
the entire claim. 
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Consultation Question 96. 

We welcome evidence as to the typical cost and duration of an enfranchisement dispute: 

(1) in the county court; and 

(2) in the Tribunal. 

(1) The typical duration of County Court matters can vary significantly as it will depend on 
the issue being dealt with and which court is involved. In our experience, the majority 
of claims are procedural and are dealt with within a short hearing of less than half a 
day, although where there is a question of whether a building qualifies for an 
enfranchisement, the matter can take up to a week in court with a number of other 
processes through the courts to deal with the case management and disclosure. 
Therefore, costs in respect of these matters can vary from say £3,000 plus VAT to 
tens of thousands. This flexibility is important. However, it is very unusual for us to 
deal with matters through the County Court 

(2) The typical duration of a Tribunal case from application to hearing is 12 to 16 weeks 
with most matters being settled before any hearing, but with those that to go to hearing 
being heard in less than 1 day. This is particularly the case for matters in London, but 
may often be extended in other Tribunal courts depending on their systems and the 
different ways in which they interpret the Tribunal rules. In the majority of case, 
submitting an application to the Tribunal and dealing with the directions will cost 
between £750 to £1,500 plus VAT and disbursements but to attend a hearing may 
increase costs to between £10,000 to £25,000 depending on the issues involved and 
whether solicitors, barristers and valuers are required. 

How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented or made more costly by: 

(1) the threat of lengthy and potentially expensive litigation; and 

(2) the fact that some disputes arising during an enfranchisement claim may need to be 
resolved by the Tribunal, whilst others fall to be determined by the court? 

Whilst we accept that the potential for litigation is of concern to both leaseholders and 
landlords it is usually the fact that the outcome is never certain that causes most concern 
and whether or not the cost is likely to be worthwhile. 

However, the fact that matters can be resolved by litigation means that matters do not drag 
on unnecessarily and that it is this stage of the process that often helps people focus minds 
and get on and reach an agreement to avoid unnecessary wasted costs when there is no 
significant issue of disagreement. 

It is correct that when certain matters require different stages to be applied for in different 
forums that this can increase the time it takes to deal with matters, simply due to 
administration.  

If the dual procedure of applying to the court and Tribunal can be combined and the 
administration resolved so that there is no delay by the court and Tribunal dealing with 
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matters together, which we believe is the essence of the Pilot scheme for Judges, then we 
would expect these administrative delays to be reduced, assuming of course the correct 
funding and resource is allocated. 

To what extent would our proposal that all enfranchisement disputes be dealt with in a single 
forum save landlords and leaseholders time and money? 

We think this will depend on the issues at hand and that in some cases, especially if only 
one application is required and only one administrative process needs to be followed then 
there will be some time and money potentially saved.  

However, we suggest that there will be some matters where the issues for determination 
mean that it is not appropriate for them all to be considered at one time (i.e. where there are 
validity issues with the claim, and subject to them being resolved there are later valuation 
issues).  In such cases we do not accept that it would be appropriate to deal with these 
together.  

We also do not accept that it is always more important to save time and money rather than 
deal with matters in a correct and fair way for all the parties.  Savings in costs and time must 
be balanced against dealing with matters correctly, fairly and judiciously. 

Consultation Question 97. 

We welcome evidence as to the proportion of leases likely to be suitable for resolution by a 
single valuation expert. Do consultees consider that dealing with cases on this alternative 
track is likely to save landlords and leaseholders time and money? 

We believe the vast majority of ordinary enfranchisement claims would be covered by the 
valuation mechanism in our proposed online calculator, and never therefore require any 
determination. This reflects the vast majority of HomeGround’s managed portfolio.  

We believe most remaining claims would be suitable for a single expert based on the value 
thresholds set out above.  Subject to reserving an ability for parties to seek a full or more 
detailed determination of claims involving wider interests or matters of wider importance, we 
believe that a combination of these two proposals would save both time and money. 
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Consultation Question 98. 

We invite the views of consultees as to whether leaseholders should be required to make 
any contribution to their landlord’s non-litigation costs. 

In the no-Act world sales of freeholds or the granting of leases is undertaken willingly by the 
freeholder/landlord who will usually factor their conveyancing and other fees into the 
valuation. 

In the Act world the freeholder/landlord is being compelled to sell in circumstances where it 
does not wish to do so and perhaps cannot afford to do so. 

To burden the freeholder/landlord with the obligation to pay its non-litigation costs is unfair 
and inequitable. 

In the regime of Compulsory Purchase Orders the acquiring authority is required to pay the 
property owners’ costs, hence we see no reason why, subject to reasonableness, the same 
costs principle should not apply to enfranchisement matters. 

We accept that leaseholders will want to pay as little as possible for the premium and the 
additional costs. However, it must be remembered that although leaseholders are being 
granted rights to extend their leases or acquire freeholds, this is a form of compulsory 
acquisition and landlords are forced to dispose of their assets against their will and for a sum 
that is lower than the value of the asset on the open market. The fact that these rights are in 
place is accepted, but it must also be accepted that this is to the detriment of the landlord’s 
interests. 

We are also of the view that reducing or removing the ability for a landlord to recover costs 
from leaseholders in these claims would be a disproportionate interference with the landlord’s 
ECHR rights, ancillary to being deprived of property. 

Leaseholders only see that they have to pay a premium and that this is received by landlords, 
but they must also appreciate that as with anything they buy, they are buying something for 
value and for their benefit. In many cases on conclusion of the matter their property will 
significantly increase in value.  

There will be some leaseholders who specifically buy short leases to deal with the extension 
and then sell them on for a profit. This activity will increase further if the requirement to own 
the property for 2 years is removed. 

The landlord has no control over when any claim may be made or how the leaseholder 
proceeds with the claim. 

For these reasons it is entirely justifiable and right that the leaseholder should contribute 
towards the landlord’s costs of dealing with the claim, not simply any litigation arising 
therefrom. 
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Consultation Question 99. 

We invite the views of consultees as to how any contribution that is to be made by 
leaseholders to their landlord’s non-litigation costs should be calculated. Should the 
contribution be based on: 

(1) fixed costs;  

(2) capped costs;  

(3) fixed costs subject to a cap on the total costs payable; 

(4) the price paid for the interest in land acquired by the leaseholder; 

(5) the landlord’s response to the Claim Notice, and/or whether the landlord succeeds in 
relation to any points raised in his or her Response Notice; 

(6) fewer categories of recoverable costs than currently set out in the 1967 and 1993 Acts; 

(7) the same categories of recoverable costs set out in the Acts, but with a reformed 
assessment procedure; or 

(8) wider categories of recoverable costs than currently set out in the Acts? 

If the landlord and/or their advisors are carrying out work involved in properly advising and 
responding to a claim, including the valuation, in accordance with the steps set out in the 
legislation then the reasonable costs of this should rightly be recoverable from the 
leaseholders (for the reasons we have set out in response to question 98). This should 
include the preparation and service of notices in response to the leaseholders (including 
investigations) and the preparation and negotiation (as this is proposed to be limited by the 
legislation) of the new lease, contract or transfer.  

In the event that these reforms result in a reduction in reversionary values, if landlords were 
precluded from recovering their costs, not only would landlords be deprived of their assets, 
they would also be obliged to pay for this. 

We therefore are of the view that the same categories should be recoverable as currently but 
that there should be greater detail of expressly what parts of the process are recoverable (as 
set out above) and what are not (e.g. the costs of dealing with the Tribunal) to remove some 
of the uncertainty. 

The extent of the costs will differ in each case and this is often through no fault of the landlord. 
Fixing or capping costs would not take into account the matters of specific cases and the 
differentiation between the different values of land should already have been dealt with in 
the valuation. Whether a landlord succeeds or not on any points raised in a claim notice will 
also create a reason for dispute. The costs should cover the work reasonably done on behalf 
of the landlord and for which they will otherwise be liable. Capping costs at an arbitrary figure 
is unlikely to be reasonable for either party. 

We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted: 
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(1) such a regime should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims; and 

(2) if a fixed costs regime were to apply to collective freehold acquisition claims: 

(a) what additional features might justify the recovery of additional sums; and 

(b) whether landlords should be able to recover all their reasonably incurred costs 
in respect of those additional features (subject to assessment), or only further 
fixed sums. 

We reiterate our view that reducing or removing the ability for a landlord to recover costs 
from leaseholders in these claims would be wholly disproportionate and unjustifiable. 

Further, while it is already difficult to fairly fix the costs of an individual enfranchisement claim, 
it becomes increasingly difficult when dealing with a collective claim as the issues relating to 
the building/s are even more varied and unique to each case. 

Issues which may make a claim more complex than a disposal of a whole freehold include 
the following, (thereby justifying recovery of additional sums): 

 rights required over appurtenant property being acquired by the leaseholders; 

 leasebacks to the landlord or commercial and/or residential units; 

 rentcharges; 

 mortgage/charges over the property; 

 restrictions on the title; 

 shared ownership leaseholders; 

 service charge/ ground rent arrears 

 number of leaseholders; 

 intermediate landlords/management companies; 

 rights over retained property; 

 rights over property being transferred; 

 development rights/issues; 

 validity of claim issues; 

 unreasonableness of the manner in which the leaseholders deal with the claim. 
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As these issues differ in each case the landlords should be able to recover all their 
reasonably incurred costs in this respect 

We provisionally propose that:  

(1) no additional costs should be recoverable in the case of split freeholds or other 
reversions, or where there are intermediate landlords; and  

(2) a small additional sum should be recoverable where a management company seeks 
advice in relation to an enfranchisement claim. 

Do consultees agree? 

(1) We understand that the Commission is looking at ways of reducing the leaseholders’ 
costs and we understand that leaseholders feel that they are unfairly affected by 
having to pay the costs of the landlords and that where there is more than one landlord 
they are required to pay this more than once.  

However, intermediate landlords (or where there are split freeholds or other 
reversions, each of these parties) are still losing their interests at a level below market 
value at a time determined by the leaseholder. We are therefore of the view that it 
would be categorically unfair if intermediate landlords (or those parties with split 
reversions) are not entitled to recover a contribution towards their costs. We would be 
extremely surprised if any such measure was not deemed an unjustifiable interference 
with such parties’ ECHR rights. 

In the case of intermediate landlords, the level of compensation they will receive will 
vary depending on their interest, but it is completely arbitrary to suggest that it may be 
appropriate for one landlord to recover costs to protect their interests but not any other 
landlord involved who also has interests to consider. 

(2) Yes a management company should also be able to recover a small sum towards 
costs where they have had to seek advice in relation to an enfranchisement claim. 

Consultation Question 100. 

We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the 
Claim Notice is struck out, leaseholders should be liable to pay a percentage of the fixed 
non-litigation costs that would have been payable had the claim completed.  

Do consultees agree? 

We agree that were a claim is withdrawn or the claim notice is struck out the leaseholders 
should be liable to pay towards the landlords’ costs. In our view this should not be a fixed 
sum for the reasons stated and they should be liable for costs up to the point the claim is 
withdrawn. 

If the leaseholders want the benefit of a fixed fee, which is unlikely to ever reasonably cover 
the landlord’s costs in any event, then there is a good argument to say that this is fixed 
regardless of whether the matter proceeds to completion, where it is the leaseholders’ fault 
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that it does not continue. However, we accept that in these circumstances, landlords should 
not be able to recover more costs than they have incurred. 

We would therefore propose that even if a fixed costs position is taken, if the claim is 
withdrawn or struck out, the leaseholder/s should cover the reasonable fees incurred by the 
landlord in dealing with the claim up to the point of withdrawal or the matter being struck out. 

We also provisionally propose that the percentage of the fixed non-litigation costs that should 
be payable in those circumstances should vary depending on the stage that the claim has 
reached.  

Do consultees agree? If so, what percentages should apply at particular stages of the claim? 

As set out in response to the last question, we do not agree that there should be fixed costs 
but if there are we do not agree it is correct that only a percentage of the fixed costs be 
payable if the leaseholder/s withdraw or their claim is struck out but in this scenario the 
landlord’s reasonable costs should be paid to the date of withdrawal or strike out. 

Consultation Question 101. 

We provisionally propose that a landlord should have a right to seek security for his or her 
non-litigation costs.  

Do consultees agree? 

Yes, payments of a deposit to be held as stakeholder by way of security for costs in lease 
extension claims under the 1993 Act have acted as a reasonable form of security for costs. 
This should be continued in any new regime as it is straightforward and causes little difficulty 
in practice. 

We are of the view that this should be capable of being requested as soon as the Claim 
Notice is served, as with the current position. 

Consultation Question 102. 

We provisionally propose that a landlord should have a right to apply to the Tribunal for an 
order prohibiting named leaseholders from serving any further Claim Notice without the 
permission of the Tribunal.  

Do consultees agree? 

We have noted that it is proposed that the leaseholders can decide to withdraw at any stage 
of the process but that it is proposed that their claim cannot become deemed withdrawn for 
failure to comply with the timings detailed in the legislation. Instead the landlord can seek to 
strike out the claim. We therefore feel that this gives the leaseholders adequate protection 
against losing any claim by simple error on their behalf. However, as set out in our response 
to question 86 we would suggest that to avoid landlords having to incur costs unreasonably 
in seeking to strike out a claim, there should be a long stop period whereby a claim can 
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automatically be deemed withdrawn, say if nothing is heard from the leaseholder/s or their 
solicitors for a period of six months. 

We believe that in either case, it would be even more justified than under the current 
legislation for there to be a ban on bringing any further claim for a period of 12 months and 
would request that this be considered 

We would also note that having a right to apply to a Tribunal preventing named leaseholders 
from serving any further claim notice would incur additional costs for the landlord 
unnecessarily and potentially also for the leaseholders if they sought to defend this. This 
seems to overly complicate matters and result in additional costs. 

We would also query at what point a Tribunal would determine a leaseholder or leaseholders 
to be vexatious and how would the Tribunal would deal with this where there were only some 
repeat “vexatious” leaseholders participating in a claim but others were claiming for the first 
time. 

Consultation Question 103. 

We provisionally propose that the existing limited powers of the Tribunal to order one party 
to pay the litigation costs of another party in an enfranchisement claim should apply to all 
disputes and issues that it is to decide (except in respect of orders made under the No 
Service Route, orders permitting a landlord to participate in a claim or to set aside a 
determination, and orders striking out a Claim Notice).  

Do consultees agree? If not, what types of disputes and/or issues should be excluded from 
such restrictions and why? What powers to make orders in respect of litigation costs should 
apply in such excluded cases? Should parties be able to agree that costs shifting will apply 
to all or part of a claim? 

If there is to be a shift of dealing with matters from the county court to the Tribunal, then no 
we do not agree that in those cases the power of the court to award one party costs should 
be removed. These would not be the matters where parties cannot agree terms, they would 
be on points of law and procedure and the costs should follow in the same way as they do 
currently. 

As set out above, we are of the view that it would be preferable for there to still be both 
forums involved in the claims, albeit on the basis that there can be a joint application made 
to both forums and the same judge can deal with all the matters. Therefore, the county court 
should retain their jurisdiction relating to matters involving costs where they have the 
jurisdiction to do so. 
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Consultation Question 104. 

We provisionally propose that the scope of the Tribunal’s existing power to order one party 
to pay any of the litigation costs of another party should not be extended.  

Do consultees agree? 

We are of the view that the current status quo on this is probably reasonable. However, if all 
the powers of the county court are to be transferred to the Tribunal then we would expect the 
Tribunal’s power to order that one party pay any litigation costs of another should be 
extended for matters of validity or claims and rights to enfranchise as well as for procedure 
matters where one party does not comply. 

Consultation Question 105. 

We welcome evidence as to: 

(1) the typical costs incurred by landlords in dealing with enfranchisement claims; and 

(2) the proportion of those costs which can be recovered from leaseholders. 

In our experience the costs vary but for a statutory lease extension claim we understand that 
different landlord’s costs can vary from £1,000 up to £15,000 plus VAT and disbursements. 
The higher costs tend to be for those landlords who seek to re-draft the leases rather than 
using the short form leases by reference to the current lease. These landlord’s often use the 
tactic of not agreeing the premium without agreeing the level of costs, particularly if the matter 
is nearing a Tribunal hearing date, to seek to recover higher costs from the leaseholders. 
These tactics would be significantly removed by restricting the redrafting of leases and by 
making it clear as to the costs that are recoverable. 

However, we understand that the majority of landlords will seek between £1,500 and £3,500 
for legal and valuation costs combined in terms of their recoverable costs. Where the matter 
proceeds without recourse to the Tribunal we understand that approximately 80 to 90% will 
be recoverable from leaseholders, however, this reduces depending on the litigation costs 
involved. The recoverability figure will also depend on whether there are non-recoverable 
valuation negotiation costs incurred on a matter. 

To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs 
arising from the enfranchisement process have an impact on leaseholders’ willingness to 
bring or pursue enfranchisement claims? 

HomeGround deals with circa 280 completed enfranchisement transactions per year, and 
we believe the single biggest driver of this activity is the transfer of a property. In low value 
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claims (where the costs outweigh the premium) this is clearly the case. This would be 
particularly prevalent in low rent leasehold houses.   

We do not have any evidence that it does have any such impact on willingness, but we 
believe it is factored into the sums the leaseholders understand they will be expected to pay 
and in many scenarios there is no argument between the parties over costs.  

However, we have often seen as a tactic that in an effort to reduce costs, certain solicitors 
acting for leaseholders will as a matter of practice always ask for a breakdown of costs and 
seek a reduction as they are aware that in order to prepare the breakdown it will incur cost 
for the landlord and that they may well achieve a reduction as a result, even if the sums have 
been properly claimed. 

Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 
for reforming non-litigation costs would make leaseholders more willing to bring and pursue 
enfranchisement claims? 

No, on the basis that the costs are not usually actually an issue between the parties we would 
not expect to see any difference in the number of claims being brought due to a change in 
the costs procedures.  

Assuming the Government adopts the proposal for an online calculator for all leases with a 
remaining term of 100 years+ then we believe the overall saving in costs and increased 
transparency will make leaseholders more confident in bringing enfranchisement claims. 

What would be the impact on landlords of removing, or capping, their entitlement to recover 
their non-litigation costs from leaseholders (other than the fact that they would have to meet 
those costs themselves)? 

Depending on the level of the proposed premiums, on small matters it may be that there will 
be some landlords (including potentially leaseholder owned freehold companies), that will 
have to deal with a claim and where the costs exceed the claim and who do not have the 
resources to cover the additional sums, causing significant difficulties. 

Landlords may well consider limiting the instructions to their experts so that the amount of 
work undertaken by them is kept to the minimum required in order to comply with their 
obligations or indeed dealing with the matters themselves to avoid incurring additional costs. 
This is unlikely to assist in the matters moving smoothly in many circumstances. This would 
result in those landlords who do not have the resources to take someone on “in house” to 
deal with these claims, at being in a significantly worse position than large landlords who 
could absorb this. 

There may also be some landlords who simply decide that it is not worthwhile dealing with 
the matters at all and simply allowing the Tribunal to determine the sums payable and the 
terms of the lease or the transfer and simply avoid incurring any costs. While this may not be 
in the best interests of the parties, it may be a sensible commercial decision in some cases. 



Law Commission Consultation Response: Long Harbour and HomeGround 
 

83 | P a g e  
 

Depending on the terms of some leases, it may be possible for some landlords to seek to 
recover some costs via service charges if the leases so provide. New leases may well seek 
to make provision for this. 

In essence it will not be sustainable for some landlords to have to cover these costs and we 
would anticipate that this would have a negative impact on landlords and that they may look 
to options as to how to mitigate this, including potentially adding an uplift to premiums. 

Consultation Question 106. 

How and to what extent do the different powers of the Tribunal and the county court to award 
litigation costs in enfranchisement disputes have an impact on the behaviour of both 
landlords and leaseholders with respect to such disputes? 

We believe it is the same for both parties, in that both parties will consider the options 
available to them in a matter and whether or not they pursue a point will be considered on 
the basis of their likelihood of success but also normally (save for where there is a point of 
principle or money is of no concern) on whether it is a commercially sensible point to take. 
This will therefore take into account the benefit of arguing the point and how important that 
point is to a party weighed up against the potential cost of succeeding in that argument. The 
issue of costs will therefore come into this for both parties in the same way. The difference 
being that the party who can absorb the costs better, will be in a stronger position in 
negotiations. 

A party who anticipates they have a strong chance of success in a forum where they can be 
awarded litigation costs is clearly more likely to be willing to pursue proceedings. This is 
therefore of a greater benefit to a party who is less able to absorb additional costs if they do 
indeed have a very strong claim. 

Consultation Question 107. 

We invite the views of consultees as to: 

(1) whether the section 9(1) valuation methodology should be retained indefinitely or 
temporarily, and if so for how long; or 

(2) whether the section 9(1) valuation methodology should be replaced with a fixed 
proportion of a “term and reversion” valuation or another simplified methodology; and 

(3) whether the test for whether section 9(1) (or a simplified methodology) applies should 
be determined: 

(a) by reference to capital value; 

(b) by reference to council tax banding; 

(c) by reference to the location of the property; 
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(d) by reference to an amended version of the current test for leases granted after 
1 April 1990 (in other words, calculating “R” under section 1(1)(a)(ii) of the 1967 
Act); or 

(e) by some other means. 

It is accepted that the 9(1) valuation methodology is substantially more beneficial to those to 
whom it applies than the other valuation methods and having done worked some examples 
retaining s9(1) it is clear to us that retaining it is beneficial to tenants and should be retained. 
However, we are of the view that it should be limited to those properties to which it currently 
applies. We would have no concern with this being retained indefinitely but the wording of 
the valuation method needs to be simplified as does the explanation of which properties 
apply. 

We are of the view that the correct test for whether section 9(1) applies should be by 
reference to an amended version of the current test for leases granted after 1 April 1990 (but 
again the wording needs simplification). 

Consultation Question 108. 

We invite the views of consultees as to: 

(1) whether a separate, simplified valuation regime should be created for low value and/or 
straightforward enfranchisement claims; and 

(2) how such low value and/or straightforward claims should be identified.  

(1) We believe that a separate simplified valuation regime should be created for low value 
and/or straightforward enfranchisement claims.  We suggest that the formula 
contained within the Rentcharges Act 1977 already provides this mechanism and 
could be readily adopted.  This would save surveyors fees for both sides and 
drastically reduce legal costs. 

The parameters for this would need to be carefully considered and we suggest that 
properties with a term, at the date of valuation, exceeding 100 years with a ground 
rent should be covered by this proposal. 

We otherwise believe that a ‘one size fits all’ approach is inappropriate. 

(2) Simply where the lease term and ground rent fall as described above.  An online 
calculator could be adapted from the Rentcharges Act 1977 to provide a ‘Certificate of 
Value’ that would be regarded as binding, subject to the accuracy of the information 
provided by the leaseholder. 
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Consultation Question 109. 

Do consultees consider it desirable to seek to treat commercial investors differently from 
owner-occupier leaseholders in respect of the premium payable for the exercise of 
enfranchisement rights? 

It is patently unfair and arguably a breach of human rights that one class of commercial 
investor can seize an asset from another class of commercial investor for financial gain using 
Government legislation.  It is particularly inappropriate where the landlord is managing funds 
on behalf of UK pension funds. 

We cannot see that it is realistic in practice to differentiate between different classes of 
leaseholder in calculating enfranchisement premiums, and believe any such attempt would 
be vulnerable to abuse.  We believe that since a majority of the leaseholders benefitting from 
these proposed reforms are likely to be investors (in HomeGround’s managed portfolio some 
57% of apartment leaseholders are not owner occupiers), that this underlines why any 
proposal to reduce premiums and devalue reversionary interests across the board is 
unjustifiable and disproportionate, and is likely to fail any consideration of balancing ECHR 
rights. 

If so: 

(1) do consultees consider that it might be possible to distinguish between such 
leaseholders: 

(a) by reference to whether the leaseholder is exercising enfranchisement rights for 
the first time; 

As above, we do not believe it would be realistic or necessary to make the 
distinction. 

(b) by reference to whether the leaseholder is exercising enfranchisement rights in 
respect of his or her only or main home; or 

As above we do not believe it would be realistic or necessary to make the 
distinction. 

(c) by some other means? 

As above we do not believe it would be realistic or necessary to make the 
distinction. 

(2) how might the valuation methodology be varied so as to produce different premiums 
for different types of leaseholder? 

As above we do not believe it would be realistic or necessary to make the distinction. 
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Consultation Question 110. 

We invite the views of consultees as to whether the treatment of ground rent reviews in any 
valuation methodology should be restricted in any of the ways set out at paragraphs 15.59 
to 15.66. 

We do not think that the treatment of ground rent reviews in any valuation methodology 
should be restricted as set out in paragraphs 15.59 to 15.66. 

Where a ground rent is static then the issue does not arise.   

Where the ground rent is set within the review mechanism as a fixed figure then there is no 
review to calculate, simply a capitalisation and deferment of the rent in accordance with the 
review pattern. 

Where the review is set to RPI or a similar Government index then the review is easily 
calculated from information readily and easily available online.  It is not valuation practice to 
forecast future growth but rather the indexation is taken to the date of valuation, with future 
growth being reflected by a capitalisation rate. 

Where the review is what is known as a ‘dynamic’ review tied to property values, then again, 
in practice, this is not difficult to calculate.  If, for example, the review says that it should be 
in relation to the original ground rent and the original capital value, then simply dividing one 
by the other provides a multiplier for the current capital value, and as above, with future 
growth being reflected by a capitalisation rate. 

Consultation Question 111. 

We invite the views of consultees as to whether capitalisation rates for enfranchisement 
valuations should be prescribed and, if so: 

(1) how; 

(2) by whom; 

(3) how often; and 

(4) in respect of what different types of interest. 

(1) We note under question 108 that it is desirable where matters are straightforward that 
a formula is adopted and we suggest that contained within the Rentcharges Act 1977 
as being ready, available, and accessible and proven to work in practice. 

The Rentcharges Act 1977 has inherent within it the use of National Loan Funds rate.  
We believe that if there is to be prescription of a base rate for calculation capitalisation 
then the National Loan Fund rate would provide a suitable starting point.  It is a 
dynamic rate in that it is regularly adjusted and is easily accessible online.   
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(2) The Royal Institute of Chartered Surveyors could lead in this matter with the Bank of 
England or Treasury providing suitable input.   

Adoption of National Loan Fund as a basis for calculation could eliminate much of the 
debate regarding appropriate rates of interest. 

(3) The suggestion of basing rates upon National Loan Fund could provide a dynamic 
basis for capitalisation rates. 

(4) We note the difference between long straightforward matters and others.  We doubt in 
practice that a ‘one size fits all’ approach can be made to work. Our proposal is to 
adopt this for Long Leases – those with 100 years or more remaining on the term. 

Consultation Question 112. 

We invite the views of consultees as to whether deferment rates for enfranchisement 
valuations should be prescribed and, if so: 

(1) how; 

(2) by whom; 

(3) how often; and 

(4) in respect of which geographical areas. 

(1) For all intents and purposes, deferment rates are already prescribed: Sportelli 
provided for a universal starting point of 4.75% throughout England and Wales and it 
appears that only in the West Midlands has this been routinely varied to a starting 
point of 5.25%.  As with capitalisation rates it may be desirable to review this more 
often.  This could be in the landlords’ favour or in the leaseholders’’ favour, dependent 
upon which stage of the market the property sits at any particular time.  The 
methodology in Sportelli suggests that there is only one element that needs regular 
review being Real Growth Rate. 

(2) The Royal Institute of Chartered Surveyors could lead in this matter with the Bank of 
England or Treasury providing suitable input.   

Adoption of National Loan Fund as a basis for calculation could eliminate much of the 
debate regarding appropriate rates of interest. 

(3) The current market for ground rents is dynamic and we believe that regular reviews 
should be undertaken and we would suggest annually. 

(4) It was decided in Sportelli that the simplest approach to deferment rates was to have 
a single universal rate throughout England and Wales with regional variations being 
reflected in property prices.  We agree. 
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Consultation Question 113. 

We invite the views of consultees as to whether relativity or a no Act deduction should be 
prescribed for enfranchisement valuations and, if so: 

(1) how; 

(2) by whom; 

(3) how often; 

(4) in respect of which geographical areas; and 

(5) whether the 80-year cut-off should be removed. 

In our opinion it is clear that a deduction for relativity and ‘no Act world’ should be made. 

(1) The benefit to leaseholders of the Act becomes considerably greater as a lease gets 
shorter.  At the same time the landlords’ expectation of a reversion gets greater. Any 
prescribed basis for a ‘no Act world’ reduction should reflect the increased benefit to 
the leaseholder as leases get shorter by increasing any allowance to be made. 

(2) This could be considered by a body such as the Royal Institution of Chartered 
Surveyors who will have many members well versed in such work.  When previously 
asked to come up with a single table of relativity the RICS responded by providing 
several tables with regional variations.  They could be charged with creating a single 
table, including input from other stakeholders. 

(3) As with capitalisation rates and deferment rates, regular reviews should be made.  
However the ‘no Act world’ deduction would appear to be more stable over time and 
perhaps 10 yearly intervals would be suitable. 

(4) In all areas of England and Wales. 

(5) Yes. Removing the cut off and having appropriate set prescribed rates to value the 
reversion would make matters easier for both landlord and leaseholder.  Currently as 
leases approach the 80 year mark then leaseholders may face pressure from 
marketing companies to employ them at expense to serve notice before the threshold 
is reached.  By removing the 80 year threshold it would take pressure off leaseholders 
and make matters easier and cheaper for them. 

Consultation Question 114. 

We invite the views of consultees as to whether the possible right to hold over at the end of 
a long lease should be disregarded on an enfranchisement valuation. 

We believe that the possible right to hold over at the end of a long lease should be 
disregarded on an enfranchisement valuation.  This has been supported by recent UTLC 
decisions. 
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Consultation Question 115. 

We invite the views of consultees as to whether a discount for leaseholder’s improvements 
on an enfranchisement valuation should be retained. 

We believe that the correct valuation approach is to value the property in its actual condition 
with the proviso that all lease covenants have been performed. 

Consultation Question 116. 

We invite the views of consultees as to whether it should be possible for leaseholders to elect 
to accept a restriction on development to prevent development value from being payable as 
part of an enfranchisement valuation. 

We believe that it should not be possible for leaseholders to accept a restriction on 
development to prevent development value to be paid as part of an enfranchisement 
valuation. Alternatively, we propose that a form of overage restriction entered on the freehold 
title at the point of enfranchisement, capped at say, 20 years, would address this concern 
and avoid any dispute over valuation at the point of enfranchisement. Otherwise, the 
freeholder is denied the opportunity to take a legitimate profit and the suggestion that he 
should find other investment opportunities to make a similar profit deprives him of a legitimate 
interest in the property. 

Consultation Question 117. 

We invite the views of consultees as to which, if any, of the valuation options we have 
discussed (set out at Options 2A to C in Chapter 15) are preferable and, so far as any 
preferred option contains a range of possible reforms, which of those reforms should be 
adopted. 

We note in question 108 that a separate simplified valuation regime should be created for 
low value and/or straightforward enfranchisement claims.  We suggest that the formulae 
contained within the Rentcharges Act 1977 already provides this mechanism and could be 
readily adopted.  This would save surveyors fees for both sides and drastically reduce legal 
costs. 

Where there is less straightforward enfranchisement claims, then we believe that the current 
regime, perhaps with some amendments, is equitable for both freeholder and leaseholder.  
We otherwise comment specifically as follows: 

Option 2A: term and reversion 

The term and reversion valuation already forms a key part of the enfranchisement calculation 
being the calculation of the ‘freeholders’ interest’.  We comment elsewhere regarding the 
prescription of capitalisation and deferment rates. 

Option 2B: term and reversion, plus marriage and hope value 
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We comment on the term and reversion element of this in Option 2A above. 

Where mention is made in the consultation document of ‘no marriage value is payable’, what 
is actually suggested is that the freeholder is deprived of all marriage value and the 
leaseholder gets the benefit of same.  We believe that is unfair.  At question 113 we comment 
separately with regards to prescription of rates. 

Option 2C: term and reversion, plus marriage value and hope value, plus additional value 

This largely follows 2A and 2B above.  We make no comment on points 2, 3, 4, 5, 6 and 7 
as these are otherwise referenced in other questions. 

With regards to point 1, we note that many pension and annuity companies rely upon 
predictable income for terms of 50 years or more to plan their business cashflow.  They will 
have made appropriate bids in the market to reflect this, taking into account, rent reviews.  A 
system that does not reflect this is clearly inequitable to freeholders. 

With regards to point 8, there are numerous examples in the market of leaseholders seeking 
their freehold to release development value.  A suggestion that such leaseholders should not 
have to pay the freeholder for such value is inequitable. 

Consultation Question 118. 

We invite the views of consultees as to the desirability of an online calculator for 
enfranchisement valuations and the types of claim for which it could be appropriate. 

We set out above in our response to question 108 that a separate simplified valuation regime 
adopting an online calculator should be created for certain low value and/or straightforward 
enfranchisement claims.  We suggest that the formulae contained within the Rentcharges 
Act 1977 already provides this mechanism and could be readily adopted.  This would save 
surveyors fees for both sides and drastically reduce legal costs. 

We believe that for claims involving other types of lease, an online calculator, whilst a 
beguiling thought, would have limitations in practice.  Even with prescribed rates, there must 
be key factors that cannot be addressed in an online calculator, and would require a different 
mechanism for determining value.  We believe that elements of this mechanism can be 
prescribed and anticipate that such work will follow the Law Commission’s publication of its 
final report. 

Consultation Question 119. 

How and to what extent has the current methodology for calculating premiums payable on 
enfranchisement slowed down, prevented or made more costly the exercise of 
enfranchisement rights? 

We believe to a very limited extent.  In 1993 Act matters then the leaseholder must propose 
a premium they are prepared to pay in their initial notice.  As it is in their initial notice it is at 
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the beginning of the process meaning that the exercise of such rights has not been slowed 
down, prevented or made more costly. 

Consultation Question 120. 

We have set out the following options for the reform of valuation: 

(1) the adoption of a simple formula; and 

(2) options based on current valuation methodology, involving different combinations of 
current valuation components and/or the prescription of certain rates. 

(1) We again reiterate our note in question 108 that a separate simplified valuation regime 
should be created for low value and/or straightforward enfranchisement claims.  We 
suggest that the formulae contained within the Rentcharges Act 1977 leasehold 
already provides this mechanism and could be readily adopted.  This would save 
surveyors fees for both sides and drastically reduce legal costs. 

To what extent would each of these options reduce the duration and cost of the 
enfranchisement process, and the number of disputes arising? 

We believe that each of the different combinations are neutral with regards to the duration 
and cost of the enfranchisement process and the number of disputes arising. 

Consultation Question 121. 

We welcome evidence as to the likely impact of the possible valuation methodologies set out 
in Chapter 15 on different sectors of the economy – in particular, the institutional investment 
sector, the charitable sector and the leasehold market (for both owner-occupiers and buy-to-
let leaseholders). 
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Consultation Question 122. 

We welcome evidence as to: 

(1) the proportion of existing leases which are currently eligible for section 9(1) valuations; 
and 

(2) the likely impact on landlords and leaseholders of (a) retaining the section 9(1) 
valuation methodology for a limited period, or (b) replacing it with a simplified valuation 
methodology. 

(1) The vast majority of houses in our portfolio are currently eligible for section 9(1) 
valuations. We estimate the total number eligible to be in excess of 95%, and have no 
experience of dealing with a non-eligible house to date. 

(2) There will be greater impact for both landlords and leaseholders holding shorter leases 
where there is greater reversionary value for not retaining s.9(1) than for those, like 
us, where terms containing rising ground rent form a larger part of the capital value 
than the reversion. 

Consultation Question 123. 

We welcome evidence as to the likely impact on the leasehold market (and wider housing 
market) of differentiating between classes of enfranchising leaseholder (for example, those 
who occupy the property as a residence and those who do not) in respect of the premium 
payable. 

For the reasons we have set out above in this response, we do not believe it practical or 
appropriate to differentiate, and that attempting to do so would lead to significant abuse of 
the system, as well as unnecessary disputes. 

Consultation Question 124. 

We welcome evidence as to the costs, benefits and practicalities of constituting and 
maintaining a body whose function is to prescribe certain rates for a reformed valuation 
methodology. 

We positively welcome the concept of constituting and maintaining a body whose function 
would not only be to prescribe certain rates for a reformed valuation methodology but who 
would have more general involvement in all issues surrounding leasehold ownership and 
enfranchisement.  We further suggest that this may be a function of an existing body such 
as the RICS or the Law Society.  We would positively welcome involvement in such a body 
and the transparency that would bring to all processes surrounded with leasehold ownership. 
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Consultation Question 125. 

We welcome evidence as to the costs, benefits and practicalities of setting up and 
maintaining an online valuation calculator. 

We have commented elsewhere regarding this and we do not believe that an online 
calculator is suitable for anything other than more simple and straightforward cases (such as 
ground rents on long leases that have a remaining term of 100 years or more). 

Consultation Question 126. 

We provisionally propose creating a statutory duty on the landlord who has conduct of an 
enfranchisement claim to act with reasonable care and skill, and to act in good faith, in 
respect of the interests of other landlords.  

Do consultees agree? 

Intermediate landlords can have many different interests in a building and the value of those 
interests can vary significantly. Creating such a duty will create, in some circumstances, an 
onerous burden on the landlord which they may not be in a position to fulfil properly. It may 
also be the case that such a duty may require a landlord to pursue a matter more robustly 
than they would without such a duty.  

In addition, this may well lead to unnecessary conflicts as the landlords may well have a 
conflict of interest.  

It may be in some cases that an intermediate landlord does not want to be separately 
represented and in that case it is accepted that the landlord should act in good faith, however, 
there will be a significant number of cases where they would want separate representation. 

As we set out above, the greater imperative when dealing with these matters should be that 
the matters be dealt with correctly and fairly.  

We do not believe that this proposal is either fair or correct and we also believe that such a 
proposal would involve unjustified interference with the right to property under ECHR for both 
the competent landlord and any intermediate landlord. 

If this proposal is followed then it would seem appropriate that the landlords’ reasonable 
costs of dealing with this additional obligation would be covered by the leaseholder(s). 

Consultation Question 127. 

We invite the views of consultees as to whether an intermediate lease created as part of a 
collective freehold acquisition claim should be acquired by a nominee purchaser on any 
subsequent collective freehold acquisition of the premises. 

We have noted the issues raised on this in the consultation paper and we do not think it 
would be correct for any intermediate lease granted as part of the enfranchisement process, 
particularly where the landlord was required to take a leaseback, to be automatically acquired 
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under any subsequent freehold acquisition without adequate compensation being payable. 
Otherwise, surely any such situation would be an abuse of process and unreasonable. 

Consultation Question 128. 

We provisionally propose that, where the leaseholder of a flat also holds an intermediate 
lease in respect of that flat, the intermediate lease of that flat should not be acquired on any 
collective freehold acquisition of the premises.  

Do consultees agree? 

Yes, we do agree. 

Consultation Question 129. 

We provisionally propose that, in a collective freehold acquisition claim, where there is an 
intermediate lease of the whole building, but not all the flats within the building are let on long 
sub-leases (so the intermediate leaseholder would be treated as the qualifying tenant of 
some of the flats), either:  

(1) the whole of the intermediate lease should not be acquired; or 

(2) the whole of the intermediate lease should be acquired, but there should be a 
leaseback to the intermediate leaseholder of flats of which he or she would be the 
qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, which approach is 
preferred and why? 

We believe the sensible approach would be for the whole of the lease to be acquired, but for 
there to be leasebacks of the flats where the intermediate leaseholder would be the qualifying 
tenant. 

If the intermediate lease is not acquired, the management of the building would remain with 
the intermediate leaseholder for the duration of the headlease in which case the purpose of 
the enfranchisement claim would be severely restricted. It would also affect the granting of 
long leases to the participating leaseholders.   

However, where there are no long sub-leases in respect of certain units, we would propose 
that there should, at least, be the option to the intermediate landlord to take a leaseback of 
the units although the compensation payable to the freeholder would have to be considered 
as would the position in relation to other areas, such as any commercial units. 
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Consultation Question 130. 

We provisionally propose that, as part of any collective freehold acquisition claim: 

(1) leases containing common parts together with other property should continue to be 
capable of being acquired by the nominee purchaser where it is reasonably necessary 
for the proper management or maintenance of those common parts; and 

(2) the Tribunal should have power to sever a lease containing common parts together 
with other property, or to introduce new or varied easements to ensure proper 
management or maintenance of those common parts, as an alternative to ordering 
that the whole of the lease be acquired by the nominee purchaser. 

Do consultees agree? 

(1) We agree to the proposals set out in (1) above. 

(2) We have a concern regarding the possibility of a landlord being left with a part of a 
lease that is of no use to them within a building or the surrounding property and we 
are of the view that it would be unreasonable to require a landlord to continue to have 
obligations and maintain a potentially small area of property. We would therefore 
propose that the rights and obligations in this regard remain as per the current 
legislation where the landlord can require the leaseholders to acquire said property. 

Consultation Question 131. 

We provisionally propose that a lease of common parts granted for development purposes 
should not be acquired by a nominee purchaser on a collective freehold acquisition claim 
unless: 

(1) the severance of any part of that lease; and/or  

(2) the introduction of new, or the variation of existing, easements; 

would both permit the proper management of any common parts, and substantially preserve 
the intended development.  

Do consultees agree? 

Yes. 
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Consultation Question 132. 

We provisionally propose that leaseholders holding sub-leases granted out of leases that 
had previously been extended under the existing or any future statutory enfranchisement 
regime should be entitled to bring, or participate in, an enfranchisement claim.  

Do consultees agree? 

Yes – we have no difficulty with this. 

Consultation Question 133. 

We provisionally propose that the separate designations of “Minor Superior Tenancy” and 
“Minor Intermediate Leasehold Interest” and the formulae relating to them should be 
removed. Those interests which currently fall within the existing definitions would then be 
valued on the same basis as all other intermediate leases.  

Do consultees agree? 

The formula contained within the Act mirrors that within the Rentcharges Act and we note 
anyway that for unexpired terms in excess of 100 years, the Rentcharges Act may provide 
the basis of a valuation mechanism. 

It seems to us that the purpose of the separate designations was to provide an easy and cost 
effective method for calculating interests that may be regarded as ‘Trivial’.  To value these 
on the same basis as more valuable intermediate interests may have a cost consequence 
for tenants. 

If not, do consultees agree that the thresholds in the formulae that apply to a Minor Superior 
Tenancy and/or a Minor Intermediate Leasehold Interest ought to be increased? 

The current threshold is a profit rent of £5 per annum. It would seem logical that this could 
be at least doubled. 

Consultation Question 134. 

We provisionally propose that, on any individual lease extension claim, the rent payable by 
an intermediate landlord should be commuted on a pro rata basis. Primarily this approach 
would avoid creating a negative value in an intermediate lease, which the leaseholders could 
use to their advantage in the way that was done in the case of Alice Ellen Cooper-Dean 
Charitable Foundation Trustees v Greensleeves Owners Limited.  

Do consultees agree? 

Yes, we do agree with this, although the premium payable and the split between the 
reversioner and intermediate landlord will need to be considered and dealt with accordingly. 
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Consultation Question 135. 

We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new 
statutory duty requiring them to act with reasonable care and skill, and in good faith, in 
respect of the interests of other landlords. 

We set out our concerns on this point in our response to question 126.  

As a matter of course, where there is an intermediate landlord involved in a claim, we 
understand that most competent landlords will ask any intermediate landlords for comments 
on the form of counter-notice and the figure to include in respect of their notice, however, the 
intermediate landlord is then able to have their own representation if they so wish as we can 
see no justification for this right to be removed. 
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Freehold Purchase 
 

Interested in buying your freehold? 
 

We hope you find this guide useful in informing you of your options and how 
to go about it. 

 
 

If you own a leasehold house, and wish to buy your freehold then you have different options you can 
choose to follow. 

 
The information below is designed to provide you with an overview of these options and attempts to 
provide answers to frequently asked questions (FAQs) about the process. 

 
If,  however,  the  information  below  does  not  answer  your  questions,  you  can  contact  us  at 

, where one of our team will try to help you further. 
 

The FAQs below address the following matters: 
 

1.   Overview of buying your freehold 
2.   Options available to leaseholders: 

a.    Formal Negotiations with your freeholder 
i.   what do I need to do to commence Formal Negotiations with my freeholder? 

ii.   what can I expect to happen if I enter into Formal Negotiations? 
b.   Informal Negotiations with your freeholder 

i.   what do I need to do to commence informal negotiations with my freeholder? 
ii.   what can I expect to happen if I enter into informal negotiations? 

iii.   what can I expect for the £100 administration fee? 
iv.   what can I expect to receive should I decide to apply for a Landlord Offer 

Price? 
3.   Why is the price offered by the freeholder higher than I was expecting or higher than the price 

offered to me by the housebuilder when I bought my leasehold? 
4.   What are the benefits of applying to buy my freehold under the Leasehold Reform Act 1967? 
5.   What are the benefits of applying to buy my freehold informally? 
6.   What fees are payable if I decide to buy my freehold informally? 
7.   How do I apply? 

 
 

1.   Overview of buying your freehold 
 

Buying your freehold is a legal transaction between you as the leaseholder (the buyer) and your 
freeholder (the seller), and the process is similar in some ways to the conveyancing process you 
experienced when you bought your leasehold property. 
As this is a contractual arrangement, it is recommended that you obtain independent professional 
advice (such as legal and / or valuation advice), in the same way you did when you acquired your 
leasehold property. 
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You have a right to buy your freehold under legislation, if you meet some minimum criteria. These 
criteria and the procedure to follow, including how your freehold is formally valued is set out in 
the Leasehold Reform Act 1967. By following the procedure set out in the 1967 Act you will be 
entering into “Formal Negotiations” with your freeholder. Formal Negotiations will require you to 
obtain independent legal and, usually, valuation advice. 

 
Many leaseholders, however, prefer to negotiate directly with their freeholder, without following 
the procedures set out under the 1967 Act. This process is known as “informal negotiations”. 
Please note that freeholders are not legally obliged to enter into informal negotiations, although, 
helpfully, most will do so. 

 
The next section provides an overview of formal and informal negotiations. 

 
 

2.   Options available to Leaseholders 
 
 

a.   Formal Negotiations with your freeholder 
 
 

i.   What do I need to do to commence Formal Negotiations to buy my freehold? 
 

As this is a legal transaction, you should first get independent professional advice 
(such as legal and / or valuation advice), again, as you would have done when you 
acquired your leasehold property. 

 
You can either discuss this matter with the solicitor that undertook the original 
conveyance of your leasehold or appoint a specialist firm of solicitors experienced in 
these matters. Useful guidance can be obtained from independent resources such 
as the Leasehold Advisory Service (http://www.lease-advice.org). 

 
 

ii.   What can I expect to happen if I enter into Formal Negotiations? 
 

The 1967 Act is a detailed piece of legislation which introduced rights for 
leaseholders of houses to, amongst other things, buy their freehold, and set out a 
procedure to be followed by both leaseholders and freeholders. 

 
In relation to buying your freehold, the 1967 Act includes: 

 
a.    Minimum criteria leaseholders must meet to buy the freehold (for example, 

have you owned your house for 2 or more years) 
b.   The information you need to give your freeholder in order to claim your right to 

buy the freehold, and how this must be done 
c. How long the freeholder is allowed before replying to your claim and what 

information they must give you 
d.   How the price of the freehold should be calculated, and if the leaseholder and 

freeholder can’t agree, gives a right to ask a specialist Property Tribunal to make 
a legally binding decision. Either party can also ask the Property Tribunal to  
decide if there are other disagreements, such as about the minimum 
qualifying criteria or how much the freeholder’s reasonable costs should be 
(see below) 
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e.   How the process of recording your ownership of the freehold should be done once 
all issues are decided 

f.    a condition that the leaseholder must pay the freeholders reasonable costs 
(for example for the work done by the freeholder’s solicitor and valuer), as well 
as their own costs of going through this process. 

 
 
 

b.   Informal negotiations with your freeholder 
 

Freeholders are under no obligation to enter into informal negotiations with leaseholders for the 
sale of their freehold interest, and therefore some may not. In such circumstances leaseholders 
have the ability to force the sale of the freehold under the formal route outlined above (see Formal 
Negotiations). 

 
Many freeholders, however, are willing to enter into informal negotiations with leaseholders. The 
landlord clients of Homeground are willing to enter into informal negotiations with their 
leaseholders. 

 
 
 

i.   What do I need to do to commence informal negotiations with my freeholder? 
 

The informal approach adopted by Homeground on behalf of its freeholder 
clients is as follows: 

 
a.    You must make  an  application  for  a “Landlord Offer  Price”  to  buy  the 

freehold. 
b.   Applications forms are available on the Homeground website. 
c.    An administration fee of £100 is charged to process the application (see 

section below on “What can I expect for the £100 fee?” 
 
 

ii.   What can I expect to happen if I enter into informal negotiations? 
 

 
a.    Once an application has been received, and the administration fee has been paid, 

within 10 working days Homeground will send you the price at which the freeholder 
would be willing to sell you the freehold. This offer price is always inclusive of the 
freeholders fees and expenses and VAT (if applicable), i.e. there 
 are  no “ hidden”  extras  . 

b.   Once you have received this offer price, you can either: 
i.   accept it; or 

ii.   make a counter-offer if you think the Landlord Offer Price is too high 
 
iii.   further rounds of counter offers may ensue until an agreement is reached c.    
Once   agreement   is   reached   between   you   and   the   freeholder   then 
Homeground will instruct the freeholder’s solicitors to formalise the sale. In 
order to do this, they may require you to provide the contact details for your 
solicitor. Whilst our clients do not require a leaseholder to appoint their own 
solicitor in order to complete a freehold purchase, if you have a mortgage, your 
mortgage provider may require you to appoint your own solicitor. We 
recommend  that  you  contact  your  mortgage  provider  to  ascertain  their 
requirements in this regard. 
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d.   If you and the freeholder are unable to agree a price at which both parties are happy 
to transact then you retain the right to buy your freehold by way of Formal 
Negotiations as outlined above. 

 
 
 

iii.   What can I expect for the £100 administration fee? 
 

This is a commonly asked question by leaseholders and perfectly understandable. 
 

The fee is charged to cover the costs of obtaining a Landlord Offer Price. It is only 
refundable if an agreement is reached on an informal basis, whereupon it will be 
deducted from the price upon completion of the transaction. On behalf of your 
freeholder, Homeground will undertake various services, including: 

 
 Check the terms of your lease to ascertain the lease length and level 

of ground rent payable 
 Check   whether   you m e e t    the   qualification   requirements   under   

the legislation. (For example, has your property been registered to you for 
at least two years?) 

 Is the account in breach or 
arrears? 

 Refer to recent case law on freehold sales where 
required 

 Obtain a Landlord Offer Price and prepare an offer letter setting out 
the price, inclusive of the Landlord’s legal and administrative costs for 
dealing with the sale. 

 Assess any counter-offers received from you and deal with any 
subsequent negotiations on behalf of the Landlord 

 
iv.   What can I expect to receive should I decide to apply for a Landlord Offer Price? 

 
You will receive an offer letter in the format shown below stating the terms under which 
the Landlord is prepared to sell their freehold interest to you. 

 
The offer will be valid for acceptance for 90 days, and it will reflect the value that the 
Landlord places on its interest in the property at the time of your application. It will be 
inclusive of the Landlord’s legal and administrative costs for completing the sale. 

 
The offer figure you receive includes the price which the Landlord is prepared to accept 
outside the formal statutory process (as governed by the 1967 Act).



 
 

Version:  August 2018 * 
[*HomeGround reserves the right to update this Procedure from time to time, and will seek to ensure the most up to date version is available to its customers and service users] 

 

Homeground Management Limited Registered office: 5 Market Yard Mews, 194-204 Bermondsey Street, London, SE1 3TQ Registered in England and Wales, company no: 7305337 

HomeGround Management Limited is an Appointed Representative in respect of its insurance mediation activities only of Arthur J. Gallagher Insurance Brokers Limited which is authorised and 
regulated by the Financial Conduct Authority. Registered Office: Spectrum Building, 7th Floor, 55 Blysthwood Street, Glasgow G2 7AT Registered in Scotland. Company Number: SC108909 

 

Landlord Offer Price to Purchase the Freehold 
Subject to Contract and Without Prejudice 

 
Tenant Reference Number:                           XXXXXXXXXXXX 

Tenant Name:                                                  Mr and Mrs Example 

Property Address:                                            Example Way, Example, XX12 2YY 

Current Lease Information 

Property Type:                                                 House 

Tenure:                                                              Leasehold 

Current Ground Rent:                                     £XXX 

Current Lease term:                                        XX Years (xx/xx/xxxx – xx/xx/xxxx) 
 

Consideration details: 
 
 
 

Premium                                                            £X,XXX.XX including costs 
New Annual Ground Rent together with 
Rent Review information: 

N/A

 
New Lease Term                                              N/A 

 
Please note all dialogue is subject to contract and without prejudice. 
All offers are left open for acceptance for a period of 90 days. 

 
Full Name: …………………………………………………Signed……………………………………………………………. 

Dated…………………………………………………………………………………………………………………………………. 

Solicitor’s Contact details:…………………………………………………………………………………………………. 

…………………………………………………………………………………………………………………………………………. 
 

Please return completed forms to: 
 

Post:             HomeGround Management Ltd, PO BOX 6433, London W1A 2UZ 
Email:           
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3.   Why is the price offered by the freeholder higher than I was expecting or higher than the price offered 
to me by the housebuilder when I bought my leasehold? 

 

The Landlord Offer Price sets out the price the freeholder is willing to sell you the freehold title relating 
to your leasehold interest. 

 
This price represents the long-term value attributed to the freehold interest ascribed by the freeholder. 

 
Due to the fact that we do not represent the former owner of the freehold title, we will not have been 
privy to any previous discussions you may have had with them regarding the value that they have 
attributed to the freehold title during the period of their ownership. 

 
However, we would like to emphasize that offer figures issued on behalf of our clients are negotiable and 
consequently if you feel that a previous offer received was more representative of the value of the 
freehold you have the option of taking independent advice and of putting forward a counter-offer, which 
will receive due consideration. 

 
4.   What are the benefits of applying to buy my freehold under the Leasehold Reform Act 1967? 

 
 

1. Defined process for bringing the matter to a conclusion via the strict timetable as set out in the 
legislation. 

2.        The valuation date is fixed at the date when the notice is served. 
3. If you are unable to agree terms, you have recourse to an independent arbitration process 

and have the option of taking the matter to a Tribunal, whose decisions are binding. 
 
 

5.   What are the benefits of applying to buy my freehold informally? 
 
 

1.        Professional fees (e.g. for legal and surveyors’ advice) payable as part of the process are 
typically lower. 

2.        The process may provide you with a faster resolution. 
 
 

6.   What fees are payable if I decide to buy my freehold informally? 
 

If you have applied for terms to purchase your freehold title and you are agreeable to the terms on 
offer, the fees payable at conveyancing stage are made up of the following: 

 
 Landlord Offer Price Fee = £100 (see section 2 b ii above) 
 Landlord Solicitor (3rd Party) Legal fees (Conveyancing) = £650 plus VAT (£780 total) 
 Homeground Administration Fee (instructing solicitors, preparing documents for 

signature, updating records) = £250.00 
 Disbursements = normally minimal and typically in the region of £20. 
 Land Registry Fee (where applicable) = £40 plus VAT 

 
Please note that the Landlord Offer Price Fee of £100 will be refunded on completion of a sale 
following informal negotiations. 

 
7.    How to Apply: 

 
Please follow the link entitled ‘Freehold Purchase Request’ in the ‘Our Services’ section of the 

website or download and complete the application form, which you can then send to us by e-mail. 
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Lease Extension 
 

Interested in extending your lease? 
 

We hope you find this guide useful in informing you of your options and how 
to go about it. 

 
 
 

If you own a flat and you wish to extend your lease then you have different options you can choose to 
follow. 

 
The information below is designed to provide you with an overview of these options and attempts to 
provide answers to frequently asked questions (FAQs) about the process. 

 
If,  however,  the  information  below  does  not  answer  your  questions,  you  can  contact  us  at 

, where one of our team will try to help you further. 
 

The FAQs below address the following matters: 
 

1. Overview of extending your lease    
 

2. Options available to leaseholders: 
 
 a.    Formal Negotiations with your freeholder 

i. what do I need to do to commence Formal Negotiations with my freeholder? 
ii. what can I expect to happen if I enter into Formal Negotiations? 

 
b.   Informal Negotiations with your freeholder 

i. what do I need to do to commence informal negotiations with my freeholder? 
ii. what can I expect to happen if I enter into informal negotiations? 
iii. what can I expect for the £100 administration fee? 
iv. what can I expect to receive should I decide to apply for a Landlord Offer 

Price? 
 

3.   Why is the price offered by the freeholder higher than I was expecting? 
4.   What are the benefits of applying to extend my lease under the Leasehold Reform Housing 

and Urban Development Act 1993 (as amended by subsequent Acts)? 
5.   What are the benefits of applying to extend my lease informally? 
6.   What fees are payable if I decide to extend my lease informally? 
7.   How do I apply? 

 
 
 

1.   Overview of extending your lease 
 

Extending your lease is a legal transaction between you as the leaseholder (the buyer) and your 

freeholder (the seller), and the process is similar in some ways to the conveyancing process you 

experienced when you bought your leasehold property.
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As this is a contractual arrangement, it is recommended that you obtain independent 
professional advice (such as legal and / or valuation advice), in the same way you did when you 
acquired your leasehold property. 

 
You have a right to extend your lease under legislation, if you meet some minimum criteria. 
These criteria are set out in the Leasehold Reform Housing & Urban Development Act 1993. By 
following the procedure set out in the 1993 Act you will be entering into “Formal 
Negotiations” with your freeholder. Formal Negotiations will require you to obtain 
independent legal and, usually, valuation advice. 

 
Many leaseholders, however, prefer to negotiate directly with their freeholder, without 
following the procedures set out under the 1993 Act. This process is known as “informal 
negotiations”. Please note that freeholders are not legally obliged to enter into informal 
negotiations, although, helpfully, most will do so. 

 
The next section provides an overview of formal and informal 
negotiations. 

 
 
 

2.   Options available to Leaseholders 
 
 
 

a.   Formal Negotiations with your freeholder 
 
 
 

i.   What do I need to do to commence Formal Negotiations to extend your 
lease? 

 
As this is a legal transaction, you should first get independent professional 
advice (such as legal and / or valuation advice), again, as you would have done 
when you acquired your leasehold property. 

 
You can either discuss this matter with the solicitor that undertook the original 
conveyance of your leasehold or appoint a specialist firm of solicitors 
experienced in these matters. Useful guidance can be obtained from 
independent resources such as the Leasehold Advisory Service 
(http://www.lease-advice.org). 

 
 
 

ii.   What can I expect to happen if I enter into Formal Negotiations? 
 

The 1993 Act is a detailed piece of legislation which introduced rights for 
leaseholders of flats to extend their lease, and sets out a procedure to be 
followed by both leaseholders and freeholders. 

 
In relation to buying your freehold, the 1993 Act 
includes: 

 
a. Minimum criteria leaseholders must meet to extend their lease (for 

example, have you owned your property and had your title registered 
for 2 or more years) 

b. The information you need to give your freeholder in order to claim your 
right to extend the lease, and how this must be done  
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c. How long the freeholder is allowed before responding to your claim 
and  what information they must provide you with 

d. How the cost of a lease extension should be calculated, and if the 
leaseholder and freeholder can’t agree terms, the right to ask a 
specialist Property Tribunal to make a legally binding decision.   Either 
party can also ask the Property Tribunal to decide if there are other 
disagreements, such as about the minimum qualifying criteria or how 
much the freeholder’s reasonable costs should be (see below) 

e. How the process of recording the new lease term should be done once 
all issues are decided  

f. A condition that the leaseholder must pay the freeholders reasonable             
costs (for example for the work done by the freeholder’s solicitor and 
surveyor), as well as their own costs of going through this process. 
 

 
 

b.   Informal negotiations with your freeholder 
 

Freeholders are under no obligation to enter into informal negotiations with leaseholders who 
wish to extend their lease, and therefore some may not agree to do so. In such circumstances 
leaseholders have the ability to force the freeholder to offer terms by serving notice under the 
formal route outlined above (see Formal Negotiations). 

 
Many freeholders, however, are willing to enter into informal negotiations with leaseholders. 
The landlord clients of Homeground Management Limited are willing to enter into informal 
negotiations with their leaseholders. 

 
 
 

i.   What do I need to do to commence informal negotiations with my freeholder? 
 

The informal approach adopted by Homeground on behalf of its freeholder 
clients is as follows: 

 
a.    You must make an application to obtain a quote from the landlord. 
b.   Applications forms are available on the Homeground website 
c.    An administration fee of £100 is charged to process the application (see 

section below) on “What can I expect for the £100 fee?” 
 
 
 

ii.   What can I expect to happen if I enter into informal negotiations? 
 

 
a.    Once an application has been received, and the administration fee has been 

paid, within 10 working days Homeground will send you the price at which the 
freeholder would be willing to extend your lease. This offer price is always 
inclusive of the freeholders fees and expenses and VAT (if applicable), i.e. there 
 are no “ hidden” extras  
 

b.   Once you have received this offer price, you can either: 
i. accept it; or 

ii. make a counter-offer if you think the Landlord Offer Price is too high 
iii. further rounds of counter offers may ensue until an agreement is 

reached 
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c.    Once   agreement   is   reached   between   you   and   the   freeholder   then    
        Homeground will instruct the freeholder’s solicitors to formalize the matter.             

In order to do this, they may require you to provide the contact details for your 
solicitor. Whilst our clients do not require a leaseholder to appoint their own 
solicitor in order to complete the conveyancing stage of the transaction, if you 
have a mortgage, your mortgage provider may require you to appoint your 
own solicitor. We recommend that you contact your mortgage provider to 
ascertain their requirements in this regard. 

d.   If you and the freeholder are unable to agree a price at which both parties are 
happy to transact then you retain your rights under the 1993 Act and you can 
proceed with Formal Negotiations as outlined above. 

 
 
 

iii.   What can I expect for the £100 administration fee? 
 

This is a commonly asked question by leaseholders and perfectly understandable. 
 

The fee is charged to cover the costs of obtaining a Landlord Offer Price. It is only 
refundable if an agreement is reached on an informal basis, whereupon it will be 
deducted from the price upon completion of the transaction. On behalf of your 
freeholder, Homeground will undertake various services, including: 

 
 Check the terms of your lease to ascertain the lease length and 

level of ground rent payable 
 Check   whether   you meet   the   qualification   requirements   under   

the legislation. (For example, has your property been registered to 
you for at least two years?) 

 Is the account in breach or 
arrears 

 Refer to recent case law on lease extensions where 
required 

 Obtain a Landlord Offer Price and prepare an offer letter setting 
out the price, inclusive of the Landlord’s legal and administrative 
costs for dealing with the sale. 

 Assess any counter-offers received from you and deal with any 
subsequent negotiations on behalf of the Landlord 

 
iv.   What can I expect to receive should I decide to apply for a Landlord Offer Price? 

 
You will receive an offer letter in the format shown below stating the terms under 
which the Landlord is prepared to extend your lease. 

 
The offer will be valid for acceptance for 90 days, and it will reflect the value that 
the Landlord attributes to its interest in the property at the time of your 
application. It will be inclusive of the Landlord’s legal and administrative costs 
for completing the sale. 

 
The offer figure you receive includes the price which the Landlord is prepared to 
accept outside the formal statutory process (as governed by the 1993 Act).
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Landlord Offer Price to Extend the Term of your Lease 
Subject to Contract and Without Prejudice 

 
Tenant Reference Number:                           XXXXXXXXXXXX 

Tenant Name:                                                  Mr and Mrs Example 

Property Address:                                            Example Way, Example, XX12 2YY 

Current Lease Information 

Property Type:                                                 House 

Tenure:                                                              Leasehold 

Current Ground Rent:                                     £XXX 

Current Lease term:                                        XX Years (xx/xx/xxxx – xx/xx/xxxx) 
 

Consideration details: 
 
 
 

Premium                                                            £X,XXX.XX including costs 
New Annual Ground Rent together with 
Rent Review information: 

£XXX    

 
New Lease Term                                              XXX years 

 
Please note all dialogue is subject to contract and without prejudice. 
All offers are left open for acceptance for a period of 90 days. 

 
Full Name: …………………………………………………Signed……………………………………………………………. 

Dated…………………………………………………………………………………………………………………………………. 

Solicitor’s Contact details:…………………………………………………………………………………………………. 

…………………………………………………………………………………………………………………………………………. 
 

Please return completed forms to: 
 

Post:             HomeGround Management Ltd, PO BOX 6433, London W1A 2UZ 
Email:           
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3.   Why is the price offered by the freeholder higher than I was expecting? 
 

The Landlord Offer Price sets out the price the freeholder is willing to accept to extend your lease. 
 

This price represents the long-term value attributed to their interest. 
 

Due to the fact that we do not represent the former owner of the freehold title, we will not have 
been privy to any previous discussions you may have had with them regarding any proposed offers 
put forward during the period of their ownership. 

 
However, we would like to emphasize that offer figures issued on behalf of our clients are 
negotiable and consequently you have the option of taking independent advice and of putting 
forward a counter-offer, which will receive due consideration. 

 
4.   What are the benefits of applying to extend your lease under the Leasehold Reform Housing & 

Urban Development Act 1993? 
 
 

1. Defined process for bringing the matter to a conclusion via the strict timetable as set out 
in the legislation. 

2.        The valuation date is fixed at the date when the notice is served. 
3. If you are unable to agree terms, you have recourse to an independent arbitration 

process and have the option of taking the matter to a Tribunal, whose decisions are 
binding. 

 
 

5.   What are the benefits of applying to extend my lease informally? 
 
 

1.        Professional fees (e.g. for legal and surveyors’ advice) payable as part of the process are 
typically lower. 

2.        The process may provide you with a faster resolution. 
3.        You have the option of obtaining terms that allow for an increased ground rent in return 

for a lower premium. 
 

6.   What fees are payable if I decide to extend my lease informally? 
If you have applied for terms to extend your lease and you are agreeable to the terms on offer, the 
fees payable at conveyancing stage are made up of the following: 

 Landlord Offer Price Fee = £100 (see section 2 b ii above) 
 Landlord Solicitor (3rd Party) Legal fees (Conveyancing) = £650 plus VAT (£780 

total) 
 Homeground Administration Fee (instructing solicitors, preparing 

documents for signature, updating records) = £250.00 
 Disbursements = normally minimal and typically in the region of £20. 
 Land Registry Fee (where applicable) = £40 plus VAT 

 
Please note that the Landlord Offer Price Fee of £100.00 will be refunded on completion of your 
lease extension. 

 
7.    How to Apply: 

 
Please follow the Lease Extensions link in the ‘Our Services’ section of our website. 







Leasehold and Commonhold Code of Practice 

Executive summary 

This Leasehold and Commonhold Code of Practice (“Code”) has been drafted to convene the 
relevant stakeholders in the leasehold sector to formalise the management practices introduced by 
the institutional investment community over the past 10 years or so, with a view to creating a more 
transparent and consumer friendly landscape. 

The draft has been designed as a voluntary scheme to encompass as many participants as possible, 
but this is just a first step to statutory adoption. 

The Code will inform the broader elements of the Government’s proposals to reform the residential 
property sector and protect consumers. Specifically, the Code should be recognised in tandem with 
the existing work by the Ministry for Housing, Communities and Local Government (MHCLG) to 
regulate managing agents, and the call for evidence undertaken by the Ministry in October 2017 – 
“Improving the home buying and selling process”. 

The Code is informed by two principal objectives: 

1. Establish clear parameters for investment into the residential freehold market, which by 
default will regulate the terms and conditions outlined in new leaseholds offered for sale by 
the development community. 

2. The management and maintenance of the property interest after acquisition, enshrining in 
law the role of a freeholder as a long term steward of a property. 

In order to achieve these objectives the Code has been drafted as an outcome-based framework 
empowering stakeholders to recognise and act on their responsibilities. For example, properties 
must be managed and maintained in accordance with the Code, the relevant Redress Scheme and 
RICS Code of Practice. Similarly, stakeholders who grant new leases after signing up to this Code 
must not grant unfair leases, specifically in relation to any ground rents, lease terms, etc. The Code 
details seven tangible outcomes to achieve the principal objectives designed to mitigate against 
miss-selling of properties and enshrine in law the responsibilities of landlords, property managers 
and investors alike. 

Industry wide support  

The Code has gathered a broad range of support and has been in drafted in collaboration with the 
major freehold managers and investors with over 750,000 units in England and Wales representing 
£7-8bn of investment. Moreover, views have been gathered from relevant industry bodies with a 
long term interest in reforming the sector. Representations and views have been sought from: 

- Association of Residential Managing Agents (ARMA) 
- Institute of Residential Property Management (IRPM) 
- British Property Federation (BPF) 
- Home Builders Federation (HBF) 
- UK Finance 
- Barristers and legal counsel 

The next steps to developing the Code is for the Government to convene a formal Working Group 
akin to the Group chaired by Lord Best formed to regulate property agents. In addition to the 



industry bodies listed above, the Group will be comprised of leading freehold investors and 
managers, representatives from the legal industry including conveyancers, Leasehold Advisory 
Service (LEASE), developers, lenders and ARMA, as well as Civil Servants and Government advisors. It 
will be chaired by an independent expert. 

The Code also anticipates changes to the current landscape in light of the MGCLG leasehold reform 
initiatives, and the work being undertaken by the Law Commission in relation to enfranchisement, 
commonhold and RTM. 

Adoption by Government 

The current system has evolved over many years, and the regulatory framework has struggled to 
keep pace with the significant changes to the way we currently build, sell, manage and live in 
residential properties. Therefore, there is widespread support amongst industry for reform and 
appropriate regulation, which would be best achieved via this Code of Practice. 

The Code will be presented to the Secretary of State for Communities and Local Government and 
hopefully it will be incorporated into legislation under S.87 of the Leasehold Reform Housing and 
Urban Development Act 1993. Stakeholders will actively work with the Ministry to achieve a fully-
developed Code of Practice, with the ultimate aim that this Code becomes mandatory within the 
next 24 months.  

Indicative timeline 

- H1 2019: Formation of Working Group, including appointment of independent Chair; Group 
seeks views and signatures from industry 

- H2 2019: Code adopted by Government 
- H1 2020: Establishment of regulator 

- H2 2020: Stakeholders subject to legally enforceable actions 
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DCLG Consultation 

Improving the home buying and selling process 

Long Harbour and Homeground Response 

Introduction 

Long Harbour Limited (“Long Harbour”) and HomeGround Management Limited (“HomeGround”) 
welcome the opportunity to respond to the Government’s call for evidence on Improving the home buying 

and selling process (“the Consultation”). As leading institutional investment managers in the UK residential 
housing sector, Long Harbour as an investment manager and Homeground, as an asset manager of UK 
residential ground rent portfolios, both acknowledge the importance of reorienting the industry in the 
interest of consumers and prevent abuse. This comes off the back of our recent response to the 
Government’s consultations on ‘Tackling unfair practices in the leasehold market’ and ‘Protecting 
consumers in the letting and managing agent market’, as well as our ongoing engagement with the 
Department for Communities and Local Government.  

About Long Harbour and HomeGround 

Long Harbour is a private equity real estate investment manager that invests in high quality, asset backed 
opportunities. It was established in 2009 to help bridge the gap between illiquid asset classes, often with 
high barriers to entry, and institutional investors seeking to deploy capital into long-term income 
generating assets, primarily UK institutions such as major pension and annuity funds.  On behalf of its 
clients, Long Harbour has invested in UK ground rent portfolios valued in excess of £1.4bn, comprising over 
160,000 leasehold properties, including some specialist age-restricted retirement housing.  Long Harbour 
is also a leading investor in the PRS / BTR sector, having deployed over £400m of capital into the sector, 
comprising over 750 flats and houses available for rental throughout the UK. Long Harbour is regulated by 
the FCA, is an active member of the British Property Federation (“BPF”) and a member of the UK Apartment 
Association (“UKAA”). 

The residential ground rent portfolios acquired as investments for Long Harbour’s clients are managed by 
Long Harbour’s associated company Homeground, a professional ground rent asset manager. 
HomeGround was set up in 2010 and differentiates itself from market peers by seeking to respect and give 
assistance to leaseholders as well as its freeholder clients.  It is now the second largest manager of 
freeholds in the UK with overall responsibility for approximately 160,000 leasehold properties.  
Homeground’s services as an asset manager include the collection of ground rent, handling consents and 
resales formalities on behalf of its landlord client companies, and it employs qualified and experienced  
professionals across a number of service teams to assist residential leaseholders with a range of queries 
they have in relation to their leases and properties. 

HomeGround is not a property manager (manging agent), and does not act as a lettings or estate agent, 
or deal with new build plot sales. One of the important functions it undertakes is to administer the 
formalities contained in leases and other title documents relating to re-sales of the properties it manages, 
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primarily by one private homeowner to another (consumers), and assisting the conveyancers acting in 
these transactions with information and documents required from the Freeholder by the parties and their 
lenders.  

Homeground’s services are governed by one of the Government’s accredited Ombudsman Redress 
Schemes, providing leaseholders with redress for poor service if required. 

As Long Harbour and HomeGround act for the same client investors, this response is being submitted as a 
joint document from both companies.  We have only responded to those questions that we consider are 
directly relevant to the Landlord functions and role within the home buying and selling process. 

 

Responses to Questions 
 
 

Estate agents 
 

 Q4.    Should the government introduce more regulation for estate agents? 
a. If so, what sort of regulation would be appropriate? 

 
Estate agents have one of the largest financial interests in the home buying and selling process, 
and exercise a considerable degree of control in property sales.  We consider that the role of the 
estate agent is linked to issues identified in this consultation. Early provision of information and 
advice to consumers seeking to buy properties as well as raising standards, knowledge and 
consumer confidence in this role is vital to improving the buying and selling process. 
  
We believe that existing regulation of estate agents should be extended and updated, requiring 
accreditation by a single Government approved body and compliance with a robust Code of 
Practice to which consumers and all other stakeholders in the buying and selling process can refer 
to. As with the proposed Code of Conduct for the leasehold sector, this would help raise standards 
of professionalism, integrity and increase public confidence in the profession, as well as assist 
consumers in understanding the service levels they can expect from an estate agent. 

 
Conveyancing 

 
 Q5.    What should industry do to help consumers make more informed decisions when 

selecting a conveyancer? 
a. How could government help facilitate this? 

 
We believe that the role of the conveyancer should be as an independent expert adviser to 
consumers whether buying or selling. Consumers buying a property should be able to expect clear, 
detailed and high-quality advice and guidance on the obligations they are taking on.  This is 
particularly so when the property is leasehold, where consumers are likely to need help 
interpreting a complicated lease contract. 
 
There are existing accreditations for conveyancers, but from our interaction with residential 
leaseholders in the portfolios we manage, and reference to consumer websites offering advice on 
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selecting a conveyancer we do not believe these accreditations are either recognised or 
understood by the consumer.  We also believe many consumers are unaware of the referral 
system between estate agents, mortgage lenders and conveyancers, or the role many 
conveyancers play in acting for both the lender and the prospective buyer. 
 
We think that published guidance from Government (see Q.14 below) could assist consumers in 
understanding how to choose a conveyancer and ask for the information they should receive.  
Currently we do not believe there is any form of consumer guide to assist selection of 
conveyancers (as with the Chambers Guide or Legal 500 for other legal services), and introducing 
a forum focused on this area could provide more incentive to firms to improve services. 

 
 
 

Informing consumers 
 

 Q14.  How do we ensure buyers and sellers are able to access good guidance on buying and 
selling homes? 

 
The Government publishes a number of different guides on www.gov.uk including for the 
property sector such as the guide to Private Renting.  Following the introduction of standard 
forms and enhanced requirements to produce property information early, we would be pleased 
to see Government guidance on buying and selling property for consumers updated to guide 
them through the process, both for sales and purchases, as well as guidance on choosing an 
agent, a conveyancer, and what their rights are when agreeing or paying fees to such parties. 
 

Better information at point of sale 
 
 Q15.  Should sellers be required to provide more information before they market their 

property? 
a.  If so, what information should be provided? 

 
As institutional freeholders, we deal with documentation relating to the sale of properties on a 
regular basis, and note a lack of awareness on the part of consumers regarding where key 
information about their property can be found. We believe that a set of standard documents, all 
of which should be readily available to a seller, or easily obtainable from existing public records at 
low cost should be provided by the seller to their estate agent, and passed on to any prospective 
purchaser at the first point of enquiry.  Some of these will vary according to the title of the property 
but we suggest the following as a minimum requirement: 
 

 Current Land Registry Title Register and Plan for the subject property  
 A copy of the lease or transfer document relating to the property 
 A copy of the current buildings insurance certificate in force for the property or building 

of which the property forms part (if a flat) 
 A copy of the most recent ground rent demand for the property (if leasehold and a ground 

rent is payable) 
 A copy of the most recent service charge or rent charge demand, the current annual 

budget produced, and the last set of annual service charge expenditure accounts or 
summary (if the property contributes towards communal services) 

 
Without these documents being obtained, or establishing that any not provided are not applicable 
to the subject property, we believe estate agents should not be able to accept an instruction to 
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market a property. We also believe that when marketing a property, estate agents should be 
required to produce a standard form summary of the key information from these documents to 
prospective purchasers at the very first point of enquiry, and obtain written confirmation from 
each purchaser that they have been provided with the summary, the accompanying documents, 
and an explanation of the key features by the estate agent.   
 
Such a summary could be expanded to include additional matters currently within the Property 
Information Form, which estate agents can obtain from sellers at the point of instruction. 
 
The availability of these key documents to purchasers at the earliest stage of the buying process 
will also enable them to supply copies to prospective mortgage lenders and their conveyancer 
immediately, rather than these parties having to request them later.  We believe this will assist 
transactions and lending decisions proceed more quickly and efficiently. 
 
We consider that the proposals above are sufficiently straightforward to allow consumers to meet 
the requirements themselves without significant cost.  We also believe that estate agents can and 
should be required to play a greater role in assisting consumers given their considerable financial 
stake in property transactions. 
 
As an alternative, sellers could be required to produce a more comprehensive Sales Pack in 
advance of marketing their property including additional documents required by lenders and 
conveyancers, such as local searches.  However it is likely that this would require the instruction 
of a conveyancer or other professional, and thus add both cost and complexity for those wishing 
to market their property. 
 

 Q16.  Should sellers of leasehold homes be encouraged to engage with their freeholder 
before marketing their home for sale? 

a.   If so, in what ways should they engage? 
 

We believe that managing agents are also relevant when answering this question, for properties 
with shared services, where the resident contributes to service expenditure.  The first point of 
contact with a freeholder or managing agent in the current process is usually when a seller’s 
conveyancer requests information required in, for example, the Law Society’s LPE1 form.  Our 
answer to Q.15 above envisages that the documents containing the majority of the information 
generally included in Sales Packs produced by freeholders and managing agents is collated by the 
seller in advance.  In the majority of cases, we believe the documents we have suggested be 
included should already be in the possession of sellers. If not, then copies could be obtained 
quickly from their freeholder or managing agent if not already to hand.   
 
Larger freeholders and managing agents often provide guidance about their administration fees 
and procedures for dealing with sales formalities or requests for consent.  We consider that a well 
advised seller should at least request any such guidance in advance or confirm contact details for 
the freeholder and/or managing agent to pass to their conveyancer in advance. 
   

 
Buying a leasehold property 

 
Q20.  Should managing agents / freeholders be required to respond to enquiries within a 
fixed time period? 

a.  If so, how could this be done? 
 

Yes, subject only to the party making the enquiry adopting the communication method requested 
by the freeholder or managing agent, and having paid any administration fee due for the 



 

 

5 

 

information requested (e.g. for a Sales Pack or a certificate).  The fixed period should also be 
reasonable in all the circumstances.  We suggest that 10 working days, or two weeks would be 
reasonable. 
 
Such a requirement could be included in a compulsory Code of Practice or Conduct regulating 
these activities. We support both compulsory regulation of managing agents, and the 
establishment of a robust Code of Conduct covering freeholders and freehold services, which 
would encompass the provision of sales information. 
 
The Ombudsman Redress schemes currently oversee service levels in this area.  Granting the 
Ombudsman additional jurisdiction to determine administration fees, would give consumers a 
simpler, faster and cheaper solution than going to the Tribunal for low value disputes.   
 
Q21.  Should maximum fees be set for the services and information provided by 
managing agents / freeholder to home buyers and sellers? 

a. If so, how could this be done? 
 

We consider that imposing maximum fees is more likely to encourage operators in this area to 
raise or fix their fees at the maximum level rather than focus on service levels.  Administration 
charges are already regulated by statute and subject to a reasonableness test, with assessment 
undertaken by an independent specialist Property Tribunal.  As we have said in Q.20 above, we 
consider such assessment should be undertaken through the Ombudsman Redress Scheme to save 
cost and reduce workload for the Tribunal. 

 
Q22.  Should the government introduce standard mandatory forms for collecting 
information about leasehold? 

 
We have already proposed a standard form summary of property features to be used by estate 
agents in our response to Q.15 above.  There are existing standard forms used in the conveyancing 
industry such as the LPE1 form, and the Law Society’s Property Information Form. 
 
We believe that consolidating and simplifying these forms to remove jargon and make them more 
accessible to consumers would be beneficial.  We do however believe that the use of such forms 
should be focused on key stages in the sales process and that consumers should be given guidance 
from professionals such as estate agents and conveyancers to complete and interpret the 
information provided and the documents from which the information is taken. 
 
If a standard form were introduced, any consumer guidance published by the Government (see 
Q.15) should guide buyers and sellers on how to use this, and what to ask their estate agent and 
conveyancer. 
 

 
Any additional points 
 

Q25.  What else should the government be doing to help improve the home buying and selling 
process, and reduce the cost for consumers? 
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 Whilst we understand that the Government is concerned with reducing costs for consumers, we 
believe its focus should be on ensuring good quality consistent advice and raising standards in the 
home buying and selling process.  We consider that low cost high volume conveyancing is not 
conducive to achieving these aims, and that there should be focus on ensuring consumers are 
receiving more bespoke independent advice to reflect the circumstances of the property they are 
proposing to buy. 

 
 We also believe that estate agents are a key stakeholder in the process, and are often the first 

professional point of contact for either buyers or sellers.  This is why we support regulation of 
estate agents, and have proposed additional requirements in our response to Q.14 above.  

 

Long Harbour Limited 

Homeground Management Limited 

17th December 2017 
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Law Commission consultation on leasehold reform (Revised) 

Response by Lord Berkeley 7 January 2019 

Introduction 

1. I have spoken and asked many questions in the House of Lords on issues around the
Duchy of Cornwall’s interests and property holdings on Scilly and elsewhere, as well as
introducing some private members bills about the Duchy.   I declare an interest in living
part time in  owned by my wife, , which is
leased from the Duchy.  She will be responding separately on this.

2. I last raised the issue during the Second Reading debate on my Duchy of Cornwall Bill
on 26 October 2018, and received a response from the minister, Lord Young of
Cookham, dated 12 November 2018, attached.    I note the comment on paragraphs 3
and 4 of his letter ‘Crown Authorities have voluntarily committed…to abide by the same

terms as private landlords in most circumstances’.  He goes on to say ‘there are
exceptions where the Duchy will not abide by the terms of the law’.    I question why
this is thought to be acceptable, especially as the Duchy affirms that it is a private
estate when it suits it.  How many other private estates can chose ‘not to abide by the

terms of the law’ and be confident of avoiding any prosecution, even at the expense of
adversely affecting many of its tenants?

3. My views are set out below and I am grateful for the support from Alan Davis, a
leaseholder at  who has been seeking the right to buy his
lease, and Dr John Kirkhope, the well-known expert and campaigner on Duchy history
and issues.

4. It is clear that the policies of the Duchy in respect of their leasehold properties do not
conform to the spirit of the current legislation; I and others argue that none of the
Duchy leasehold properties on the Isles of Scilly are held ‘inalienably’ by the Duchy, and
are not in the curteleges of Royal Palaces or parks.   It may be that the Duchy considers
these properties are held inalienably and that  is a Royal Palace, but we
have seen no evidence to support these assertions.

5. Secondly, even if one accepted (which I do not) that these properties should not be
sold as freeholds, the leasing terms made by the Duchy on such properties are not in
line with what would be required under legislation in other parts of the country with
other landlords; the results can be that leases are often for under 21 years and that, in
at least one case, the Duchy allowed someone to fund and build a house on an off-
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island, but then required the leaseholder to sign up to a short lease on which the 
property reverted to the Duchy on the death of the leaseholder and his wife.  In other 
words, he had funded the building of a new house, whose value reduced to zero on the 
death of himself and his wife.    

6. Finally, I urge the Law Commission, in considering the optimum way forward, to take
into consideration that residents find that dealing with the Duchy on these and other
issues can be very expensive and time consuming. It is exempt from FoI.

7. I believe that the Duchy should therefore accept on a voluntary basis the changes
proposed below and by others – to comply in spirit and in detail with the terms of the
legislation as has the Crown Estates and the Duchy of Lancaster.

Further comments on the Consultation Question 65. 

Consultation  Question 65. 

a. “We would like to hear from any consultees who have made lease extension or

freehold acquisition claims against the Crown (whether pursuant to the Crown’s

undertaking to Parliament or its voluntary policy). What has been your

experience? Have you encountered any difficulties?”

Background 
8. Paragraph 9.63 (4) states ‘where the property, or the area in which it is situated, has a

long historic or particular association with the Crown’. I question whether such a phrase
has any legal significance?

9. The phrase “particular association with the Crown” is such a loose statement that it
could be anything. Why was such a loose, undefined statement used and still is being
proposed?

10. ‘The Crown’ under 9.63 (4) applies to the Duchy of Lancaster and the Duchy of Cornwall.

11. An excerpt from a recent correspondence from T Crow, LLB, The Solicitor for the
Affairs of the Duchy of Lancaster, illustrates that the Duchy of Lancaster has no
interest in this clause:

“The Duchy (Lancaster)now has very few properties which could be subject 

to leasehold enfranchisement and they are not in any specific geographical  
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area. On the rare occasions when an application to enfranchise is received, 

the Duchy would only claim exemption if the property is  of  historical  

significance. In my experience over the last ten years the Duchy has 

received three applications to enfranchise, two were residential properties 

in Greater London and enfranchisement was agreed to and the other was 

within the curtilage of one of the Duchy’s historic buildings and the 

exemption was therefore claimed.” 

 

12. This response is very different from the attitude of the Duchy of Cornwall who 
continue to deny enfranchisement in some geographical areas irrespective of the 
nature of the property. Hence Clause 9.63 (4) should therefore pertain only to the Duchy of 
Cornwall. 

 
13. The Law Officers of the Crown in the 19th Century examined the position of 

the Isles of Scilly on three occasions and in two out of the three occasions did 
not find in favour of the Duchy and only grudgingly did on the 3rd occasions 
find in favour of the Duchy but only after bemoaning the lack of documentary 
evidence. The claim of the Duchy to the Islands has never been tested in 
Court or discussed in Parliament. The Duchy has been asked about any 
records which substantiate their claim to the Islands and have stated clearly 
they have none. What can be stated that the claim that the Islands has been 
part of the Duchy since the 13th century simply cannot, in the opinion of the 
Law Officers be substantiated. 
 

14. Please also see the book published by Dr John Kirkhope. 
https://www.amazon.co.uk/Isles-Scilly-Miniature-Commentary-historical- 
ebook/dp/B00ILUQR6C/ref=nav ya signin?s=books&ie=UTF8&qid=1509727880&sr= 
1-3&keywords=duchy+of+cornwall+john+kirkhope& 

 

15. I urge the Law Commission to seek necessary evidence and wish them every success.  
This is important, as it is part of the Duchy’s claim for the exempted areas and it is 
important that any such evidence should be in the public domain. 

The Properties in the Exempted Areas 

16. What is important about the land and property protection of the Duchy of Cornwall in 
the excluded areas of the Isles of Scilly when NO Royal residences or security issues are 
involved? The houses in the exempted areas have no significant historic interest and 
most are modern houses with no architectural merit. The actual number of houses with 
leases greater than 21 years that fall under the Leasehold Reform Act is not known but 
believed to be less than 100 in all of the exempted areas. As the Duchy of Cornwall is 
also exempt from FOI requests, this number will remain unknown. 

17. The Isles of Scilly including the exempted areas are already protected by Historic 
England, Planning Law, AONB, as a Special Area of Conservation, a Heritage Coast etc 
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and therefore the room for any individual or body to “damage” the exempted areas 
does not exist, hence the Duchy of Cornwall does not offer any additional protection 
to the land or property. 

 
18. The cost of maintaining the untenanted land in the Isles of Scilly exempted areas has 

been devolved to the Isles of Scilly Wildlife Trust who rely upon public donations, 
grants and not monies provided by the Duchy to maintain the land. 

 

19. The maintenance of the protected historic features in the exempted areas, such as the 
 is carried out by Historic England at taxpayers’ 

expense and not with funds provided by the Duchy.  
 

20. Royal visits to the islands are welcomed, as it means pot holes in the Duchy roads are 
repaired! 

 
History of the Application of Leasehold Law 

21. The Crown was exempt from the 1967 Leasehold Reform Act. However, a "voluntary" 
undertaking was given to Parliament through a ministerial statement from Mr Fred 
Willey (Secretary of State for Land and Resources) on 31 May 1967: 

"The various Crown authorities will agree to enfranchisement and 

extension of leases for qualified leaseholders holding from the Crown on 

the terms provided for in the Leasehold Reform Bill, except that 

enfranchisement will be refused where the house is of special architectural 

or historic interest or adjoins such houses and is important in safeguarding 

them and their surroundings, or where a house is important to the 

preservation of amenities in such areas as Windsor Great Park. By analogy 

with local authorities, a Crown authority may refuse enfranchisement or 

extension of the lease where the property will shortly be needed by them 

for redevelopment for public purposes, but the Crown Estate 

Commissioners know of no such cases in which they would wish to do this. 

(my bold emphasis). 
 

22. It seems improbable that anyone could claim that any housing on the  
 could have been deemed to fall within the exclusion 

contained in the Crown undertaking. There is also no evidence that the Duchy sought 
to claim that this was the case. It also seems implicit that The Duchy was to comply 
from a reference located in National Archive 1966 Cabinet Papers indicates in 6(vi) 
"Royal Duchies to be excluded from the statute, but to allow enfranchisement 

voluntarily on the terms applied to freeholders". 
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23. It should be noted that the above statement/undertaking made no specific reference 
to the Isles of Scilly. 
 

24. Accordingly, following the enactment of the Leasehold Reform Act 1967, the position 
for the Isles of Scilly was that, although the Crown was exempt from the 
enfranchisement legislation, the Crown had agreed to abide by the legislation except 
‘where the house is of special architectural or historic interest or adjoins such houses 

and is important in safeguarding them and their surroundings.’ 
 
25. On 2 November 1992, during the passage of the Bill that became the 1993 Act, a 

further statement was made to Parliament, this time by the minister, Sir George Young 
MP.  It was materially different from the 1967 Statement.  He stated that, regardless of 
its exemptions under the Acts, the Crown authorities would, subject to specified 
conditions and exemptions, agree to the enfranchisement or extensions of residential 
long leases under the same qualifications and terms which applied by virtue of the 
Leasehold Reform Act 1967 and the Leasehold Reform, Housing and Urban 
Development Act 1993 to lessees held from other landlords. 

 
26. The relevant exception affecting the Isles of Scilly reads: 

a. (iii) where properties, or the areas in which they are situated, have a long historic 

or particular association. with the Crown. 

b. the areas referred to in paragraph 3(iii) include the Off Islands within the Isles of 

Scilly (Si Agnes, Bryher, St Martin's and Tresco), the Garrison on St Marys and 

parts of central Dartmoor.... 

 

27. The 1967 test of "where the house is of special architectural or historic interest or 

adjoins such houses and is important in safeguarding them and their surrounding" had 
been very materially changed. There appears to have been no consultation about 
this and there was no debate in Parliament about the change. It is not even clear 
whether, when voting on the Bill, MPs were aware that there had been a material 
variation to the Crown undertakings. This appears not to have been drawn to their 
attention by Sir George Young. For the Crown to claim that it was entitled to refuse 
enfranchisement, the Crown no longer had to show that the property was of special 
architectural or historic merit — it now had to show that it or the area in which it was 
situated had "a long, historic or particular association with the Crown". Moreover, by 
virtue of paragraph (4) in the case of Isles of Scilly, merely the property's location on 
St Agnes, Bryher, St Martin's or The Garrison meant that it was deemed to have a long, 
historic or particular association with the Crown, regardless of whether it, or the area 
in which it is situated had, as a matter of fact any such association. 

 

28. Thus, by virtue of Sir George Young’s statement to Parliament in 1992, all qualifying 
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residents of the relevant parts of Scilly were deprived of and excluded from the 
protection and benefit that they previously enjoyed by virtue of the 1967 statement 
to Parliament. There was no consultation, debate or discussion. The "right" that they 
had previously enjoyed by virtue of the 1967 agreement of the Crown to abide by the 
enfranchisement legislation except where the house was "of special architectural or 

historic interest or adjoins such houses and is important in safeguarding them and 

their surrounding" had been summarily removed. It may be that no one on the islands 
was even aware that a fundamental change was being made. 

 
29. An immediate question arises. Were the specific areas of Scilly now included because 

they indeed had a "long historic and particular association with the Crown” or was it 
because the Duchy desperately wanted Scilly to be excluded and there were doubts 
as to whether they would otherwise come within the definition in (3) (iii), irrespective 
of the rights or wrongs of it? 

 
30. In 2001, during the passage of the Commonhold and Leasehold Reform Bill, the Crown 

authorities confirmed that they would apply the terms of the 1992 undertaking to the 
provisions of the 1967 Act and the 1993 Act as amended by the Commonhold and 
Leasehold Reform Bill. A further undertaking was thus given on 11 December 2001 
and this superseded the one given on 2 November 1992. This was slightly different 
from the undertaking given in 1992 in that, as well as deeming houses on St Agnes, 
Bryher, St Martin's, Tresco and the Garrison on St Mary's in the Isles of Scilly as having 
"a long, historic or particular association with the Crown", houses in the village of 
Newton St Loe were also included.  These are near Bath, purchased by the Duchy in 
1946 and which now house its eastern area HQ. 

 

31. The undertaking also went on to say that in paragraph (5) "where enfranchisement is 

refused on the grounds set out in paragraphs (2) and (3) but the tenant would 

otherwise qualify for enfranchisement, lease extension or the grant of a new lease by 

analogy with the statutes, the Crown will be prepared to  negotiate new  leases"  (5). 
However, no detail is provided as to the basis on which such new leases are to be 
negotiated. This is particularly relevant in that some long leaseholds do not qualify to 
be able to extend their lease (compliance with the 'low rent test' from the 1967 Act is 
still required) but would be able to enfranchise. When an extended lease is allowed, 
the statute is specific about its terms and the computation of the rent. It gives no 
guidance where enfranchisement would have been allowed. How long would the new 
lease be and on what terms? These are fundamental and important practical 
considerations for tenants, which the Duchy seems unwilling to clarify. 

 
32.  
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33.  (now retired) (Department for Communities and Local Government) has 
featured in considerable correspondence on this matter over several years. In his 
letter of July 30, 2007, he refers to 'negotiations' between Whitehall and The Duchy; taking 
place in 2001 over the revised undertaking. 

 
34. During the passage of the 2002 Act, amendments were tabled by Lord Kingsland at 

the Third Reading in the Lords, where he suggested that exemption arrangements 
might 'violate the right to property under the European Convention on Human Rights 

(ECHR). Lord Falconer gave a triumphantly ineffectual response but in the process he 
did confirm that discussions had taken place with the Duchy.   It is not clear whether 
these negotiations are the same as the discussions alluded to by Mr. Fuell and, if so, 
whether any written record was taken. The full parliamentary exchange is contained 
in Hansard 19 November 2001 Col 926. 

 
The consequences of the present policies 
 
35. A consequence of the Duchy of Cornwall exemption areas is that it has a negative and 

distorting effect on the local housing market, as those properties in the exempted areas 
are not able to obtain a mainstream mortgage, as most have leases of less than 80 
years and/or ground rents greater than 0.1% of the capital value of the property. 

      This means that houses can only be sold for cash, usually to mainland buyers, the 
very thing the Duchy claim would be the result of allowing enfranchisement.  If 
mortgages were available, then the housing market would operate in the normal 
manner and allow local participation. 

 
36. Another consequence of the exemption is the effect on the local tourist economy.  

Some properties are partly used for holiday letting and leaseholders are reluctant to 
make substantial improvements, as technically their home is not theirs and will 
ultimately be claimed by the Duchy.  If improvements are made, the Duchy raise 
permission fees to reflect the improved property.   
 

37. The Isles of Scilly is almost totally dependent upon tourism and as a niche 
destination, which is expensive to access, providing good accommodation and value 
for money is paramount.  Hence the Duchy exemption is not in the best interests of 
the Island’s economy. 

 



 

Page 8 of 10 

 

 

38. Leaseholders who qualify under the existing legislation are still being denied 
enfranchisement.  The Duchy do offer lease extensions for 50 years. However, their 
website suggests 100 years, but it is understood that no leaseholders has been able to 
secure this term. “The Duchy does not accept applications to enfranchise in certain 

specific geographic locations and these are recorded in a Ministerial statement as the 

off-islands and the Garrison area of the Isles of Scilly, parts of central Dartmoor and 

in the village of Newton St Loe, near Bath. In the wider Duchy estates, for example 

Kennington, properties are subjected to enfranchisement tests.” 

https://duchyofcornwall.org/leases-and-freeholds.html 

39. Some lease extensions have been offered for 19 years, but these were rejected by 
the leaseholder and the Duchy then offered 30 years. Why, when the undertaking 
suggests otherwise (50 years or more)? 

 
40. The ground rents applied by the Duchy in many cases far exceed 0.1% of the property 

value. This 0.1% figure was suggested by the  of LEASE, , 
as not being onerous. (Housing, Communities and Local Government Committee 10 Dec. 
2018).  

 
Conclusion 
 

41. The question is posed in the Consultation document “Have you encountered 

any difficulties?” From the above evidence it is clear, very many difficulties; 
including letters not answered, rejection of enfranchisement  

 
 

42. The privilege Ministers granted to the Duchy of Cornwall is  
 

.  
 
 

 
 

 
43. The privilege granted to the Duchy of Cornwall should be removed, as it has no place 

in the 21st century in a democratic society.  As with Planning Law, the Crown should 
be bound by any new legislation. 

 
44. From the minutes of the Princes Council in 1982 the Duchy had a policy of micro 

managing the community. This continues with the Duchy’s involvement in the 
holiday letting business. 
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45. I have given my views on these issues.  I note that the consultation states: 

i. “9.65 We will be discussing with Crown representatives whether the 

Crown’s position 

ii. would remain the same in respect of a reformed enfranchisement scheme “ 
 
 

46. Will we be able to hear the Duchy of Cornwall’s side of the story or will it fall under the 
Royal FOI exclusion?  It is essential that there is full transparency on this issue of such 
importance to those affected.  
 

A  way forward 
 

47. I see no reason for preventing the right to buy on  for the reasons stated 
above. 
 

48. On the off islands, the Duchy in claiming ownership and, as such, considers that it 
has a role in ensuring a self-sustaining community.   If all the residential buildings 
were freehold, there would be no control over who bought them and the extent, if 
any, of the buyer’s community involvement or presence on the island. 

 
49. Therefore it may be preferable to retain on the Off Islands the ban on sale of 

leaseholds for freehold and continue with leaseholds exclusively.  The problem at 
present is that the process and the charging of capital costs or rent is thoroughly 
non-transparent.  One resident may have a 50 year lease, another a 19 year lease; 
ground rents vary significantly and, most important of all, is the Question: is the 
capital invested by the tenant in the property reflected in its value when either the 
tenant wishes to depart and surrender the lease, dies or wishes to leave it to 
someone else?  In other words, does the value of the lease start at the cost of 
building the property and the cost of the site and, at the end of the lease period, 
revert to the Duchy at no value to the tenant (as generally happens in London), or is 
the value of the property retained as for a freehold with the lease being some kind of 
control by the Duchy to ensure that the community retains a wide range of skills and 
interests to be self-sufficient? 

 
50. Whereas it may be sensible for the Duchy to have a role in influencing who takes 

over or moves in, for the above reasons, the consideration that the new occupant 
would have to pay, and the amount that the departing occupant might receive, is 
non-transparent and potentially very unfair on the tenants.   This also affects the 
ability of residents to obtain a mortgage, since the terms of tenure from the Duchy 
generally preclude getting a mortgage.   This is of course unfair. 
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51. The Duchy should therefore publish a policy document on off island property leasing 
which is consistent with the terms of the legislation and in conformity with the 
undertakings which says, in paragraph (5), "where enfranchisement is refused on the 
grounds set out in paragraphs (2) and (3) but the tenant would otherwise qualify for 
enfranchisement, lease extension or the grant of a new lease by analogy with the 
statutes, the Crown will be prepared to  negotiate new  leases". 

 
52. The privilege granted to the Duchy of Cornwall should be removed, as it has no place 

in the 21st century in a democratic society. 
 

53. This Law Commission consultation states: 
i. “9.65 We will be discussing with Crown representatives whether the 

Crown’s position 

ii. would remain the same in respect of a reformed enfranchisement scheme “ 
I ask whether we will be able to hear the Duchy of Cornwall’s side of the story or will it 
fall under the Royal FOI exclusion?  It is essential that there is full transparency on these 
issues of such importance to those affected. 
 

Summary 

54. If the Crown is not to be bound by any new legalisation, then an undertaking should 
be given to comply, except (Paragraph 9.63) 

 
The undertaking would not apply in the following situations: 

where the relevant property stands on land which is held inalienably; AGREED 

where particular security considerations apply (on the advice of the Royal and 

Diplomatic Protection Group of the Metropolitan Police or other security agencies); 

AGREED 

where the property is in, or intimately connected with, the curtilage of historic Royal 

Parks and Palaces; AGREED 

where the property, or the area in which it is situated, has a long historic or particular 

association with the Crown. DELETE as it is only applicable to the Duchy of Cornwall 
and any individual historic property belonging to the Duchy of Cornwall would be 
covered by (3).  

55. Any dispute as to whether a property should be excluded should be subject to an 
independent tribunal/arbitration. 
 
Lord Berkeley 
7 January 2019 

Attached – letter from Lord Young of Cookham to Lord Berkeley 12 November 2018. 















From: Lord Truscott   
Sent: 17 November 2018 09:09 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold enfranchisement consultation- response from Lord Truscott 
 
Please see below my response to the consultation document. 
Yours, 
Lord Truscott, House of Lords, tel  
 
1.  I am generally supportive of the proposals. 
2. Options to reduce premiums for extending leases should be limited to compensatory factors like a 
multiple of ground rent, not arbitrary factors like marriage value, etc. Extending leases is currently 
very expensive and unpredictable.  
3.  Leaseholders should no longer be required to pay landlords’ non-litigation costs. 
4.  It should be possible to extend leases by up to 200 years.  Current extensions of 90 years are 
often too short to allow for future mortgage applications or equity release options.  
5.  Collective enfranchisement rights should be extended for leaseholders in mixed-use 
developments.  Current rules are too prescriptive. 
6.  Some leases were drawn up many years ago and are fundamentally unfair (eg some leaseholders 
have no obligations to pay for modern services which did not exist at the time they were drawn-up).  
Such leases should be more readily modified by the courts. 
7.  The role of ‘Head Leaseholders’ in the enfranchisement process should be eliminated.  This class 
of “middle man” who exists between residential and commercial leaseholders and freeholders as a 
rent seeker adding unnecessary costs (widely open to abuse) should cease to exist. 
Additional issues not covered by the current consultation: 
The Law Commission should in future examine abuses with the current leasehold law, namely- 1.  
Service charges should be both “reasonable and fair” and more easily challenged in Tribunals than is 
the case at present.  
2.  Managing Agents should have their fees capped where there are disputes between them and 
leaseholders and it has been shown that excessive fees have been charged. This is common. 
3.  There should be a legal obligation on freeholders, Head leaseholders and managing agents to act 
in a transparent manner, especially where service charges and leaseholders’ money are involved.   
Yours, 
Lord Truscott 
 
 
 
Sent from my iPad 
 





From: Lorena 
Sent: 07 January 2019 14:37 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold concerns and reform 

Dear Sir / Madam, 

I would like to share some information in addition to the survey i filled: 

Written evidence submitted by Lorena Vacca [LHR 
635] 

Leasehold created much grief, dishonesty and 
loopholes.  
I have personally found myself in this situation where in 2015, for £5,000, my neighbour gained so 
much power over my property I bought in 2006.  
In 2006, I was very pleased to be able to purchase a flat on the first floor of a converted house in 
North London.  
The property lawyer never mentioned the risk that the leasehold was less than 80 years hence 
under the safe threshold.  
Unfortunately, I had never been exposed to the concept of Leasehold / freehold before. For what I 
knew, having a leasehold still meant that the property was mine outright - just did not own the land. 
The cost of my property had been at market value for that area so there were no warnings that 
something was off or somehow less valuable.  
In 2014, I received a letter from a solicitor firm representing my landlord and offering me to 
buy the freehold.  
The cost of the freehold was £10,000 for both flats. £5,000 
each.  
I immediately contacted my neighbour from the ground floor flat to discuss and better understand 
what it all meant.  
He was sharing the same leasehold 
terms.  
Unfortunately during that time I was low on funds as I had taken time off work to complete a 
degree.  
At the end of the chat with my neighbour, we agreed I would look for funds to complete the 
purchase of my part of freehold.  
We had around 3 months to 
formalise.  
A few weeks after, I managed to secure the relevant funding and immediately tried to 
contact my neighbour. There was no reply to any of my messages.  
I eventually got worried as time was ticking away and contacted the landlord's solicitor to 
understand on whether I could have bought my 50% of the share of the freehold. The solicitor 
stated the sale was towards the 100% of the freehold.  



I kept on trying to contact my neighbour but it was all quiet from his 
side.  
Months after, I eventually I managed to speak to him. He simply replied that he asked his brother to 
help him. So his brother purchased my 50% at a cost of £5,000 only.  
When I asked him to sell my share to me, he said this was his brother's 
investment.  
Apparently, the brother was a property developer who would often purchase freeholds at Public 
Auctions.  
He said he was expecting no less than £35,000 in return from this particular 
investment.  
He eventually concluded he was not interested to sell the freehold and he asked me to 
follow the standard process to extend the lease.  
Very upset about the whole situation and feeling betrayed and defrauded, I called numerous 
property lawyers just to learn that this is perfectly legal and there is nothing I can do.  
The freeholder will be the owner of the property if the leasehold expires. Which basically means that I 
am held to ransom to extend the leasehold.  
How can people like this property developer manage to make such profitable business at the 
expense of people like me who in good faith only wanted to purchase my 50% share of the 
freehold!?  
Probably there are thousands of others in this same 
situation.  
In 2006, I paid £175,000 to purchase the property and have no 
rights.  
In 2014, he paid £5,000 to make an immediate investment of £35,000+ plus law costs at my expense 
and he now owns all the rights over my property.  
This is more than a loan shark could make in such a short amount of time but in this case it is 
called investment in the eyes of the law .  
I am left with no chance to buy the freehold to own the property 
outright.  
I am currently struggling to put the money together to pay the leasehold off but every year that 
passes the amount increases incredibly rapidly - especially because of the London property market 
value rapid increase.  
I am feeling desperate and find this whole situation incredibly 
unjust.  
Now, how is it possible that the UK legal system can simply allow a person to get around such a 
loophole and make a profit with no effort at all?  
How is the UK legal system protecting me from situations like this 
one?  
September 
2018 



From: Lucia O'Brien   
Sent: 07 January 2019 20:31 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold Reform Consultation - Objection to continued Exception for Resident Landlords 
 
Dear Sirs 
 
I would like to respond to your consultation and make my objections most strongly in relation to the 
proposed continuation of landlord exception. I have owned my flat which is in a building comprising 
of two flats for over 40 years - the other flat is owned by a resident landlord (not the original 
freeholder).  I have a lease with 50 odd years remaining. The cost of extending my lease or preferred 
choice of acquiring a share of the freehold would be extremely expensive given the high premiums 
sought by freeholders and the associated costs (twice over as leaseholders have to pay both their 
own as well as their landlord's costs). 
 
Marriage value needs to be abolished and premiums and costs greatly reduced in order for 
enfranchisement to be more widely possible. 
 
I will send a more detailed response in due course. 
 
Yours faithfully 
 
Lucia O'Brien 
 





From: Malgorzata Zajac   
Sent: 07 January 2019 11:29 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Re: Consultation response received - Response ID:  
 

 
 

Dear Law  C ommission, 
  
I hav e filled in your cons ultation paper and I am  not happ y that you are push ing into the 
lea seh old reform rather than a complete lea seh old abolish ment direction. I am  not a lawyer and 
most of thes e questions were too difficult and too complicated to answ er. Th erefore, I would like 
you to upda te my resp ons es by these add itional highlights as my gene ral opinion to what sho uld 
hav e been  done.  
  
K ing regar ds  
  
Malgorzata Zy mla 
  
1. Th ere sh ould be a Ze ro ground rent. P E P P E R C OR N has zero monetary value.  
2. B an informal lea se extensi ons.  Th ey are very risky  and of fer ZE R O protection to lea seh olders.  
3. Freeho ld valuations sh ould be pres cribed.  Th at way  no room for abu se or argu ments.  
Just in  Madders bill x10 ground  rent is a simple formula that many  will agr ee with. 
4. Introduce  first refusa l for house  owners as well. 
5. All developments shou ld hav e mandatory respo nsible to handle the unado pted area s to the 
Manag ement C ompany  run by homeowners only 
6. All actions sh ould be retrospectiv e helping existing lea seh olders  already  trappe d. 
7. Th is is bigg er than t he P P I sca nda l and lease holders (not freeholders)  sho uld be compens ated 
for a misleading sales.   
 
O n S aturda y, J anuary 5,  2019, 5 :45:55 P M G MT , S ite Adminis trator 
<jus tice.g s i.go v.uk@mail1.citizens pac e.c om> wrote:  
 
 
T hank you for res ponding  to our c ons ultation. 
 
Y our res pons e I D  is  .  P leas e h ave this  ID a vailab le i f you need to c ontact us  
about your res pons e.   If you would like to download a  P DF  c opy of your res pons es , p leas e c lick the 
link be low, or c opy an d pas te it into your brows er's  ad dres s  ba r. 
 

 
 
T his  link is  un ique to you.  P leas e s ave this  em ail and do not forward i t on to an yone e ls e, as  it 
provides  ac ces s  to view a ll the a ns wers  you h av e s ubmitted. 
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freehold?  This should not be at the discretion of the Duchy, since it clearly has a 
financial interest. 

 
Having invested heavily in the  as a resident of the islands, I plan to leave 
it to my daughter and family to inherit it in due course but I would be most 
concerned if that involved their purchasing a new lease at more than a nominal sum. 
  

The Crown under 9.63 (4) applies to the Duchy of Lancaster and the Duchy of Cornwall. 
 

4. An excerpt from a recent correspondence from  The Solicitor for the 
Affairs of the Duchy of Lancaster, illustrates that the Duchy of Lancaster has no 
interest in this clause. 

“The Duchy (Lancaster)now has very few properties which could be subject to 

leasehold enfranchisement and they are not in any specific geographical  

area. On the rare occasions when an application to enfranchise is received, the 

Duchy would only claim exemption if the property is  of  historical  

significance. In my experience over the last ten years the Duchy has received 

three applications to enfranchise, two were residential properties in Greater 

London and enfranchisement was agreed to and the other was within the 

curtilage of one of the Duchy’s historic buildings and the exemption was 

therefore claimed.” 

 
5. This response is very different from the attitude of the Duchy of Cornwall who 

continue to deny enfranchisement in some geographical areas irrespective of the 
nature of the property and hence clause 9.63 (4) pertains only to the Duchy of Cornwall. 

 

6. The Duchy of Cornwall claim that the Isles of Scilly has been part of the Duchy since 
the 13th Century. All recent requests to establish whether the Duchy do really have a 
long association with Scilly i.e. since the formation of the Duchy, have shown that the 
Duchy has no evidence to support its claim. It is what the Duchy wish us to believe, 
but without providing any documentation for its claim. With regards to the Garrison, 
this was an Elizabethan MOD facility and not a Duchy facility. How the Duchy came to 
“own it” is also not clear. The records, if any exist, are not in the public domain. 

 
7. Please also see the book published by Dr John Kirkhope. 

https://www.amazon.co.uk/Isles-Scilly-Miniature-Commentary-historical- 
ebook/dp/B00ILUQR6C/ref=nav ya signin?s=books&ie=UTF8&qid=1509727880&sr= 
1-3&keywords=duchy+of+cornwall+john+kirkhope& 

Perhaps the Law Commission will have greater success in obtaining this evidence? 
This is important, as it is part of the Duchy’s claim for the exempted areas and it is 
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important that any such evidence should be in the public domain. 

The Properties in the Exempted Areas 
 

8. What is important about the land and property protection of the Duchy of Cornwall in 
the excluded areas of the Isles of Scilly when NO Royal residences or security issues 
are involved? The houses in the exempted areas have no significant historic interest 
and most are modern houses with no architectural merit. The actual number of 
houses with leases greater than 21 years that fall under the Leasehold Reform Act is 
not known but believed to be less than 100 in all of the exempted areas. As the Duchy 
of Cornwall is also exempt from FOI requests, this number will remain unknown. 

 

9. The Isles of Scilly including the exempted areas are protected by Historic England, 
Planning Law, AONB, as a Special Area of Conservation, a Heritage Coast etc and 

therefore the room for any individual or body to “damage” the exempted areas does 
not exist, hence the Duchy of Cornwall does not offer any additional protection to the 
land or property. 

 
10. The cost of maintaining the untenanted land in the Isles of Scilly exempted areas has 

been devolved to the Isles of Scilly Wildlife Trust who rely upon public donations, 
grants and not monies provided by the Duchy to maintain the land. 

 

11. The maintenance of the protected historic features in the exempted areas, such as the 
Garrison Walls and Powder House is carried out by Historic England at their expense 
and not funds provided by the Duchy. I.e. the tax payer. 

 
12. Royal visits to the islands are welcomed, as it means pot holes in the Duchy roads are 

repaired! 
 

History of the Application of Leasehold Law 

13. The Crown was exempt from the 1967 Leasehold Reform Act. However, a "voluntary" 
undertaking was given to Parliament through a ministerial statement from Mr Fred 
Willey (Secretary of State for Land and Resources) on 31 May 1967: 
"The various Crown authorities will agree to enfranchisement and extension of leases 

for qualified leaseholders holding from the Crown on the terms provided for in the 

Leasehold Reform Bill, except that enfranchisement will be refused where the house 

is of special architectural or historic interest or adjoins such houses and is important in 

safeguarding them and their surroundings, or where a house is important to the 

preservation of amenities in such areas as Windsor Great Park. By analogy with local 

authorities, a Crown authority may refuse enfranchisement or extension of the lease 

where the property will shortly be needed by them for redevelopment for public 
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purposes, but the Crown Estate Commissioners know of no such cases in which they 

would wish to do this. (our bold emphasis). 
 

14. It seems improbable that anyone could claim that any housing on the Off Islands or on 
St Mary's, including The Garrison, could have been deemed to fall within the exclusion 
contained in the Crown undertaking. There is also no evidence that the Duchy sought 
to claim that this was the case. It also seems implicit that The Duchy was to comply 
from a reference located in National Archive 1966 Cabinet Papers indicates in 6(vi) 
"Royal Duchies to be excluded from the statute, but to allow enfranchisement 

voluntarily on the terms applied to freeholders". 

It should be noted that the above statement/undertaking made no specific reference 
to the Isles of Scilly. 
 

15. Accordingly, following the enactment of the Leasehold Reform Act 1967, the position 
for the Isles of Scilly was that, although the Crown was exempt from the 
enfranchisement legislation, the Crown had agreed to abide by the legislation except 
“where the house is of special architectural or historic interest or adjoins such houses 
and is important in safeguarding them and their surroundings.” 
 

16. On 2 November 1992, during the passage of the Bill that became the1993 Act, a 
further statement was made to parliament. This time by Sir George Young MP.  It 
was materially different to the 1967 statement.  He stated that, regardless of its 
exemptions under the Acts, the Crown authorities would, subject to specified 
conditions and exceptions, conditions and exceptions, agree to the enfranchisement 
or extension of residential long leases under the same qualifications and terms which 
applied by virtue of the Leasehold Reform Act 1967 and the Leasehold Reform, 
Housing and Urban Development Act 1993 to lessees held from other landlords. 

 
19. The relevant exception affecting the Isles of Scilly reads: 

(3) (iii) where properties, or the areas in which they are situated, have a long historic 

or particular association. with the Crown. 

(4) the areas referred to in paragraph 3(iii) include the Off Islands within the Isles of 

Scilly (Si Agnes, Bryher, St Martin's and Tresco), the Garrison on St Marys and parts of 

central Dartmoor.... 

 
20. The 1967 test of "where the house is of special architectural or historic interest or 

adjoins such houses and is important in safeguarding them and their surrounding" had 
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been very materially changed. There appears to have been no consultation about 
this and there was no debate in Parliament about the change. It is not even clear 
whether, when voting on the Bill, MPs were aware that there had been a material 
variation to the Crown undertakings. This appears not to have been drawn to their 
attention by Sir George Young. For the Crown to claim that it was entitled to refuse 
enfranchisement, the Crown no longer had to show that the property was of special 
architectural or historic merit — it now had to show that it or the area in which it was 
situated had "a long, historic or particular association with the Crown". Moreover, by 
virtue of paragraph (4) in the case of Isles of Scilly, merely the property's location on 
St Agnes, Bryher, St Martin's or The Garrison meant that it was deemed to have a long, 
historic or particular association with the Crown, regardless of whether it, or the area 
in which it is situated had, as a matter of fact any such association. 

 

21. Thus, by virtue of Sir George Young’s statement to Parliament in 1992, all qualifying 
residents of the relevant parts of Scilly were deprived of and excluded from the 
protection and benefit that they previously enjoyed by virtue of the 1967 statement 
to Parliament. There was no consultation, debate or discussion. The "right" that they 
had previously enjoyed by virtue of the 1967 agreement of the Crown to abide by the 
enfranchisement legislation except where the house was "of special architectural or 
historic interest or adjoins such houses and is important in safeguarding them and 
their surrounding" had been summarily removed. It may be that no one on the islands 
was even aware that a fundamental change was being made. 

 
22. An immediate question arises. Were the specific areas of Scilly now included because 

they indeed had a "long historic and particular association with the Crown” or was it 
because the Duchy desperately wanted Scilly to be excluded and there were doubts 
as to whether they would otherwise come within the definition in (3) (iii), irrespective 
of the rights or wrongs of it? 

 
23. In 2001, during the passage of the Commonhold and Leasehold Reform Bill, the Crown 

authorities confirmed that they would apply the terms of the 1992 undertaking to the 
provisions of the 1967 Act and the 1993 Act as amended by the Commonhold and 
Leasehold Reform Bill. A further undertaking was thus given on 11 December 2001 
and this superseded the one given on 2 November 1992. This was slightly different 
from the undertaking given in 1992 in that, as well as deeming houses on St Agnes, 
Bryher, St Martin's, Tresco and the Garrison on St Mary's in the Isles of Scilly as having 
"a long, historic or particular association with the Crown", houses in the village of 
Newton St Loe were also included.(near Bath which houses the Duchy's eastern area 

HQ which they purchased in 1946). 

 

24. The undertaking also went on to say that in paragraph (5) "where enfranchisement is 
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refused on the grounds set out in paragraphs (2) and (3) but the tenant would 
otherwise qualify for enfranchisement, lease extension or the grant of a new lease by 
analogy with the statutes, the  Crown  will be prepared to  negotiate new  leases"  
(5). However, no detail is provided as to the basis upon which such new leases are to 
be negotiated. This is particularly relevant in that some long leaseholds do not qualify 
to be able to extend their lease (compliance with the 'low rent test' from the 1967 Act 
is still required) but would be able to enfranchise. When an extended lease is allowed, 
the statute is specific about its terms and the computation of the rent. It gives no 
guidance where enfranchisement would have been allowed. How long would the new 
lease be and on what terms? These are fundamental and important practical 
considerations for tenants, which the Duchy seems unwilling to clarify. 

 
25.  

 
 

 
 

 
 

 
26.  (now retired) (Department for Communities and Local Government) has 

featured in considerable correspondence on this matter over several years. In his 
letter of July 30, 2007, he refers to 'negotiations' between Whitehall and The Duchy; 
taking place in 2001 over the revised undertaking. 

 
27. During the passage of the 2002 Act, amendments were tabled by Lord Kingsland at 

the Third Reading in the Lords, where he suggested that exemption arrangements 
might 'violate the right to property under the European Convention on Human Rights 

(ECHR). Lord Falconer gave a triumphantly ineffectual response but in the process he, 
did confirm that discussions had taken place with the Duchy. (Are these negotiations 

the same as the discussions alluded to by  and is it likely that no written record 

was taken?) The full exchange is contained in Hansard Dec 19 November 2001 c 926. 

 
The Position Today 

28. Leaseholders who qualify under the existing legislation are still being denied 
enfranchisement.  The Duchy do offer lease extensions for 50 years. However, their 
website suggests 100 years, but it is understood that no leaseholders has been able to 
secure this term. “The Duchy does not accept applications to enfranchise in certain 

specific geographic locations and these are recorded in a Ministerial statement as the 

off-islands and the Garrison area of the Isles of Scilly, parts of central Dartmoor and 

in the village of Newton St Loe, near Bath. In the wider Duchy estates, for example 
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Kennington, properties are subjected to enfranchisement tests.” 

https://duchyofcornwall.org/leases-and-freeholds.html 
 

29. In one example, lease extensions have been offered for 19 years, which were 
rejected by the leaseholder and the Duchy then offered 30 years. Why, when the 
undertaking suggests otherwise (50 years or more)? 

 
30. The ground rents applied by the Duchy in many cases far exceed 0.1% of the property 

value. This 0.1% figure was suggested by the  of LEASE, , 

as not being onerous. (Housing, Communities and Local Government Committee 10 
Dec. 2018).  
 

Conclusion 
 

31. I see no reason for preventing the right to buy on  for the reasons stated 
elsewhere. 
 

32. On the off islands, the Duchy in claiming ownership also has a role in ensuring a self-
sustaining community.   If all the residential buildings were freehold, there would be 
no control over who bought them and the extent, if any, of the buyer’s community 
involvement or presence on the island. 

 
33. Therefore it may be preferable to retain the ban on sale of leaseholds for freehold 

and continue with leaseholds exclusively.  The problem at present is that the process 
and the charging of capital costs or rent is thoroughly non-transparent.  One resident 
may have a 50 year lease, another like me a 19 year lease; ground rents Is on a 
freehold believe vary and, most important of all, is the Question: is the capital 
invested by the tenant in the property reflected in its value when either the tenant 
wishes to depart and surrender the lease, dies or wishes to leave it to someone else?  
In other words, is the does the value of the lease start at the cost of building the 
property and the cost of the site and, at the end of the lease period, revert to the 
Duchy at no value to the tenant (as happens in London), or is the value of the 
property retained as for a freehold with the lease being kind of control by the Duchy 
to ensure that the community retains a wide range of skills and interests to be self-
sufficient? 

 
34. Whereas it may be sensible for the Duchy to have a role in influencing who takes 

over or moves in, for the above reasons, the consideration that the new occupant 
would have to pay, and the amount that the departing occupant might receive, is 
non-transparent and potentially very unfair on the tenants.   This also affects the 
ability of residents to obtain a mortgage, since the terms of tenure from the Duchy 
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generally preclude getting a mortgage.   This is of course unfair. 
 
35. The Duchy should therefore publish a policy document on off island property leasing 

which is consistent with the terms of the legislation and in conformity with the 
undertakings which says, in paragraph (5), "where enfranchisement is refused on the 
grounds set out in paragraphs (2) and (3) but the tenant would otherwise qualify for 
enfranchisement, lease extension or the grant of a new lease by analogy with the 
statutes, the  Crown will be prepared to  negotiate new  leases". 

  
36. The question was posed “Have you encountered any difficulties?” From the above 

evidence it is clear, very many ‘difficulties’.   These include letters not answered, 
rejection of enfranchisement on spurious grounds and intransigence, all hidden by 
the Duchy’s exclusion from FOI requests. 

 

37. The privilege Ministers granted to the Duchy of Cornwall is being misused to 
perpetuate the leasehold feudal system for the Duchy of Cornwall’s own monetary 
benefit. 

  
38. The privilege granted to the Duchy of Cornwall should be removed, as it has no place 

in the 21st century in a democratic society. 

 
39.  

 
 
 

 
 

This Law Commission consultation states: 
“9.65 We will be discussing with Crown representatives whether the Crown’s position 

would remain the same in respect of a reformed enfranchisement scheme “ 
 

40. We ask whether we be able to hear the Duchy of Cornwall’s side of the story or will it 
fall under the Royal FOI exclusion?  It is essential that there is full transparency on these 
issues of such importance to those affected. 

Summary 

41. If the Crown is not to be bound by any new legalisation, then it should give an  
undertaking to comply, except (Paragraph 9.63) 
The undertaking would not apply in the following situations: 

(1) where the relevant property stands on land which is held inalienably; AGREED 
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(2) where particular security considerations apply (on the advice of the Royal and 
Diplomatic Protection Group of the Metropolitan Police or other security agencies); 
AGREED 
(3) where the property is in, or intimately connected with, the curtilage of historic 
Royal Parks and Palaces; AGREED 
(4) where the property, or the area in which it is situated, has a long historic or 
particular association with the Crown. DELETE as it is only applicable to the Duchy of 

Cornwall and any individual historic property belonging to the Duchy of Cornwall 

would be covered by (3). 

 

42. Any dispute as to whether a property should be excluded should be subject to an 
independent tribunal/arbitration. 

 
Cllr Marian Berkeley 
7 January 2019 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  



From: Mark Field   
Sent: 17 December 2018 16:59 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Law Commission consultation on leasehold home ownership 
 
Dear Sir/Madam 
 
We are a freehold ownership and block management company representing private individuals and 
pension funds and we would like to comment regarding your proposals for the reform of leasehold 
enfranchisement. 
 
1. We accept that some people purchased leasehold property without fully appreciating its problems 
and future costs. The premise of your proposals is that it is for the freeholder to pay for this 
misunderstanding in the form of accepting a lower than market value for his asset. This is wrong and 
unfair and is seeking to punish the wrong person for that misunderstanding. Often the freeholder 
has acquired the freehold second or third hand, buying it in the investment market for the market 
price and holding it as an investment to cover future income requirements. There is no deception 
done by the owner of the freehold and he is not party to any wrong doing and to give him less than 
full value is to deprive him of his asset. It would be nothing more than theft if you were to do this 
and would of course be morally unacceptable. 
 
There is a better solution to arrive at justice for the portion of leaseholders who will to suffer this 
sort of unfairness and that is to require the Law Society to modify their code of practice to ensure 
that a form of disclaimer is used on their instruction to require the buyer to understand the 
implications of the purchase of the lease concerned. In respect of those who suffered injustice in the 
past you can seek to punish estate agents and developers who failed to give appropriate warnings in 
their documentation. You could choose to penalise lawyers retrospectively for failure to have 
advised. There are surely misrepresentation claims that may be made.  I can't see how you can 
rectify other past injustices, especially it is wrong to do so by penalising third parties. Investors are 
the least guilty here, yet they are the ones your proposals are attacking. 
 
2. We have no major issue on enfranchisement calculations for short leaseholds, nor for the 
desirability of avoiding professional costs and to achieve simplicity, it is the valuation of longer 
rented properties based on ground rents, where the greatest objections exist. The basis for 
valuations of the multiples of income or capitalisation values for the enfranchisement of ground 
rents should reflect the market values currently available. Your examples mention suggestions that 
are massively different from market values in a need to achieve fairness. The only way to achieve 
fairness is to apply the market values, anything else will be to take one person's assets to give to 
another. That is not fair. To apply anything close to your suggested multiples will be a huge 
confiscation of value from the investor. You talk about capitalisation rates of 7% to 10% and to apply 
them to all leases. There is also no need to apply your suggested simplistic valuation multiple to the 
many complicated lease structures. A pretty accurate valuation can be arrived at by a relatively 
straight forward calculation or formula following the figures and methodology below. This will be 
very easy to do with an on-line calculator. 
 
 
Current capitalisation yields for freeholds where there is negligible deferment or marriage value 
elements, so for a 90 year to a 999 year lease typically are as follows: 
 
5 year rent review indexed rent:  3.3% 
10 year rent review indexed rent: 3.5% 



25 year rent review indexed rent:  3.7% 
5 year rent review rent doubling: 2.5% 
10 year rent review rent doubling: 2.7% 
25 year rent review rent doubling: 2.9% 
Fixed rent with no review 5.5% 
 
The above figures need to be adjusted further: 
 
There will be a premium in the valuation calculation to the base value achieved by the above figures, 
which will reflect the years outstanding to the next rent review and the rent increases accumulated 
to date, but not yet falling due to be paid. This is the underlying nominal rent. The underlying rent is 
to be projected forwards to the next review date assuming a 2.5% inflation rate and the future rent is 
to be capitalised at the above figures. Then the difference between the future capitalised valuation 
and today's underlying nominal capitalised value is to be discounted by the above capitalisation rates 
plus 2.5% per year. 
 
 
 
So for example, an indexed freehold has a £100pa rent, with a 25 year review period and has 5 years 
to run until the next review. The underlying RPI index is 210% as of today, so the underlying nominal 
rent is £210. We then project that forward 5 years at 2.5% pa and so increase it by 113%. The 
projected rent at review is therefore £237. The capitalised value of this is £6,413.  Today's capitalised 
value is £210/0.037 so £5,675. The difference is £737. That difference is discounted at 3.7%+2.5%, so 
6.2% for 5 years or 135%. So when discounted £737 becomes £545. The difference is £192 and that 
reduces the future value. The ground rent is now valued at £6413 - 192 = £6,221. 
 
As you can see, with this example the correct market value now is 62x the current rent. This 
valuation is not remotely close to the simplistic examples of 10 to 15 x multiples you seem to 
envisage in chapter 14 and 15. To fail to take into account the complexities of the valuation process 
will result in a totalitarian style theft of assets and a massive injustice to the freehold investor.  
 
I am appalled that you can consider this sort of tyranny. Please apply the correct market values. 
Nothing more, nothing less will achieve fairness. 
 
Regards, 
Mark Field 
Jupiter Investments Ltd 
 
 





From: Martin Nicolle   
Sent: 07 January 2019 13:23 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Cc  
Subject: Feedback and comments on Reform of Leasehold legislation 
 
Dear Sir or Madam 
 
Please find attached our comments on the plight or Duchy of Cornwall leaseholders on the 
Isles of Scilly. Could these please be included in the consultation process.  Principally, our 
comments relate to Question 65 of the consultation and are relevant to the situation in which 
we find ourselves on the Isles of Scilly where we have none of the normal protections 
afforded to leaseholders elsewhere. 
 
You will appreciate that there may be relatively few tenancies exposed on the Isles of Scilly 
and the situation here regarding understanding and interpretation of the legislation and Duchy 
“practice” is complicated.  I would not expect many of our fellow-island-leaseholders to be 
able to respond meaningfully – but this should not be taken as an expression of agreement 
with the way things happen here.  Even since we became leaseholders in 1992,  

 
 
Please acknowledge safe receipt of this email. 
 
Kind regards 
 
Martin and  Nicolle 
 



The Crown  

Consultation Question 65.  

9.66 “We would like to hear from any consultees who have made lease extension or freehold 

acquisition claims against the Crown (whether pursuant to the Crown’s undertaking to 

Parliament or its voluntary policy). What has been your experience?  Have you encountered 

any difficulties?”  

Background  

 

THE COMMENTS BELOW ARE MADE SPECIFICALLY IN THE CASE OF DUCHY LEASEHOLD 
PROPERTIES ON THE ISLEA OF SCILLY.  

1. 9.63 (4) states:  

where the property, or the area in which it is situated, has a long historic or particular 
association with the Crown.  Does such a phrase have any legal significance?  

2. What is “particular association with the Crown”?  It is such a loose statement that it could 
be anything.  Why was such a loose, undefined statement used and still is being  

proposed?  

3. The Crown under 9.63 (4) applies to the Duchy of Lancaster and the Duchy of Cornwall.  

4. An excerpt from a recent correspondence from  Solicitor for the Affairs of 
the Duchy of Lancaster, illustrates that the Duchy of Lancaster has no  

interest in this clause.  

“The Duchy (Lancaster)now has very few properties which could be subject to leasehold 

enfranchisement and they are not in any specific geographical area.  On the rare occasions 

when an application to enfranchise is received, the Duchy would only claim exemption if the 

property is of historical significance.  In my experience over the last ten years the Duchy has 

received three applications to enfranchise, two were residential properties in Greater London 

and enfranchisement was agreed to and the other was within the curtilage of one of the 

Duchy’s historic buildings and the exemption was therefore claimed.”  

5. This response is very different from the attitude of the Duchy of Cornwall who continue to 
deny enfranchisement in some geographical areas irrespective of the nature of the property 
and hence the clause 9.63 (4) therefore pertains only to the Duchy of Cornwall.  

6. The Duchy of Cornwall claim that the Isles of Scilly has been part of the Duchy since the 
13th Century.   All recent requests to establish whether the Duchy do really have a long 
association with Scilly i.e. since the formation of the Duchy, have shown that the Duchy has 
no evidence to support its claim.  It is what the Duchy wish us to believe, but without 
providing any documentation for its claim.  With regards to the Garrison, this was an 
Elizabethan MOD facility and not a Duchy facility.  How the Duchy came to  

“own it” is also not clear.  The records, if any exist are not in the public domain.  

7. Please also see the book published by Dr John Kirkhope.  



https://www.amazon.co.uk/Isles-Scilly-Miniature-Commentary-historical-
ebook/dp/B00ILUQR6C/ref=sr_1_2?ie=UTF8&qid=1546861024&sr=8-
2&keywords=john+kirkhope+book+scilly+duchy+of+cornwall 

 

 Perhaps the Law Commission will have greater success in obtaining this evidence?   

This is important, as it is part of the Duchy’s claim for the exempted areas.  

The Properties in the Exempted Areas  

9. What is important about the land and property protection of the Duchy of Cornwall in the 
excluded areas of the Isles of Scilly when NO Royal residences or security issues  

are involved?  The houses in the exempted areas have no significant historic interest  

and most are modern houses with no architectural merit.  The actual number of houses with 
leases greater than 21 years that fall under the Leasehold Reform Act is not known but 
believed to be less than 100 in all of the exempted areas.  As the Duchy of Cornwall is also 
exempt from FOI requests, this number will remain unknown.  

10. The Isles of Scilly including the exempted areas are protected by Historic England, 
Planning Law, AONB, as a Special Area of Conservation, a Heritage Coast etc and therefore 
the room for any individual or body to “damage” the exempted areas does not exist, hence 
the Duchy of Cornwall does not offer any additional protection to the land or property.  

11. The cost of maintaining the untenanted land in the Isles of Scilly exempted areas has 
been devolved to the Isles of Scilly Wildlife Trust who rely upon public donations,  

grants and not monies provided by the Duchy to maintain the land.  

12. The maintenance of the protected historic features in the exempted areas, such as the 
Garrison Walls and Powder House is carried out by Historic England at their expense  

and not funds provided by the Duchy.  I.e. the tax payer.  

13. Royal visits to the islands are welcomed, as it means pot holes in the Duchy roads are  

repaired!  

History of the Application of Leasehold Law  

14. The Crown was exempt from the 1967 Leasehold Reform Act.  However, a "voluntary" 
undertaking was given to Parliament through a ministerial statement from Mr Fred  

Willey (Secretary of State for Land and Resources) on 31 May 1967:  

"The various Crown authorities will agree to enfranchisement and extension of leases for 

qualified leaseholders holding from the Crown on the terms provided for in the Leasehold 

Reform Bill, except that enfranchisement will be refused where the house is of special 

architectural or historic interest or adjoins such houses and is important in safeguarding 

them and their surroundings, or where a house is important to the preservation of amenities 

in such areas as Windsor Great Park. By analogy with local authorities, a Crown authority 

may refuse enfranchisement or extension of the lease where the property will shortly be 

needed by them for redevelopment for public purposes, but the Crown Estate Commissioners 

know of no such cases in which they would wish to do this. (our bold emphasis).  



The Crown  

15. It seems improbable that anyone could claim that any housing on the Off Islands or on St 
Mary's, including The Garrison, could have been deemed to fall within the exclusion 
contained in the Crown undertaking.  There is also no evidence that the Duchy sought  

to claim that this was the case.  It also seems implicit that The Duchy was to comply  

from a reference located in National Archive 1966 Cabinet Papers indicates in 6(vi) "Royal 

Duchies to be excluded from the statute, but to allow enfranchisement voluntarily on the 

terms applied to freeholders".  

16. It should be noted that the above statement/undertaking made no specific reference  

to the Isles of Scilly.  

17. Accordingly, following the enactment of the Leasehold Reform Act 1967, the position for 
The Isles of Scilly was that, although the Crown was exempt from the enfranchisement 
legislation, the Crown had agreed to abide by the legislation except "where the house is of 

special architectural or historic interest or adjoins such houses  

and is important in safeguarding them and their surrounding".  

18. On 2 November 1992, during the passage of the Bill that became the 1993 Act, a further 
statement was made to Parliament, this time by Sir George Young.  It was materially 
different to the 1967 Statement.  He stated that, regardless of its exemption under the Acts, 
the Crown authorities would, subject to specified conditions and exceptions, agree to the 
enfranchisement or extension of residential long leases under the same qualifications and 
terms which applied by virtue of the Leasehold Reform Act 1967 and the Leasehold Reform, 
Housing and Urban  

Development Act 1993 to lessees held from other landlords.  

19. The relevant exception affecting the Isles of Scilly reads:   

(3)  (iii) where properties, or the areas in which they are situated, have a long historic or 

particular association. with the Crown.  

(4)  the areas referred to in paragraph 3(iii) include the Off Islands within the Isles of  

Scilly (Si Agnes, Bryher, St Martin's and Tresco), the Garrison on St Marys and parts of central 

Dartmoor....  

20. The 1967 test of "where the house is of special architectural or historic interest or 
adjoins such houses and is important in safeguarding them and their surrounding" had been 
very materially changed.  There appears to have been no consultation about this and there 
was no debate in Parliament about the change.  It is not even clear whether, when voting on 
the Bill, MPs were aware that there had been a material variation to the Crown 
undertakings.  This appears not to have been drawn to their attention by Sir George Young.  
For the Crown to claim that it was entitled to refuse enfranchisement, the Crown no longer 
had to show that the property was of special architectural or historic merit — it now had to 
show that it or the area in which it was situated had "a long, historic or particular association 

with the Crown".  Moreover, by virtue of paragraph (4) in the case of Isles of Scilly, merely 
the property's location on St Agnes, Bryher, St Martin's or The Garrison meant that it was 



deemed to have a long, historic or particular association with the Crown, regardless of 
whether it, or the area in which it is situated had, as a matter of fact any such association.  

21. Thus, by virtue of Sir George Young’s statement to Parliament in 1992, all qualifying 
residents of the relevant parts of Scilly were deprived of and excluded from the protection 
and benefit that they previously enjoyed by virtue of the 1967 statement  

to Parliament.  There was no consultation, debate or discussion.  The "right" that they  

had previously enjoyed by virtue of the 1967 agreement of the Crown to abide by the 
enfranchisement legislation except where the house was "of special architectural or historic 
interest or adjoins such houses and is important in safeguarding them and their 
surrounding" had been summarily removed.  It may be that no one on the islands was even 
aware that a fundamental change was being made.  

22. An immediate question arises.  Were the specific areas of Scilly now included because 
they indeed had a "long historic and particular association with the Crown” or was it because 
the Duchy desperately wanted Scilly to be excluded and there were doubts  

as to whether they would otherwise come within the definition in (3) (iii), irrespective  

of the rights or wrongs of it?  

23. In 2001, during the passage of the Commonhold and Leasehold Reform Bill, the Crown 
authorities confirmed that they would apply the terms of the 1992 undertaking to the 
provisions of the 1967 Act and the 1993 Act as amended by the Commonhold and Leasehold 
Reform Bill.  A further undertaking was thus given on 11 December 2001 and this 
superseded the one given on 2 November 1992.  This was slightly different from the 
undertaking given in 1992 in that, as well as deeming houses on St Agnes, Bryher, St 
Martin's, Tresco and the Garrison on St Mary's in the Isles of Scilly as having "a long, historic 
or particular association with the Crown", houses in the village of Newton St Loe were also 
included.(near Bath which houses the Duchy's eastern area HQ which they purchased in 

1946).  

24. The undertaking also went on to say that in paragraph (5) "where enfranchisement is 
refused on the grounds set out in paragraphs (2) and (3) but the tenant would otherwise 
qualify for enfranchisement, lease extension or the grant of a new lease by analogy with the 
statutes, the Crown will be prepared to negotiate new leases"  

(5).  However, no detail is provided as to the basis upon which such new leases are to  

be negotiated.  This is particularly relevant in that some long leaseholds do not qualify to be 
able to extend their lease (compliance with the 'low rent test' from the 1967 Act is still 
required) but would be able to enfranchise.  When an extended lease is allowed, the statute 
is specific about its terms and the computation of the rent.  It gives no guidance where 
enfranchisement would have been allowed.  How long would the new lease be and on what 
terms?  These are fundamental and important practical considerations for tenants, which 
the Duchy seems unwilling to clarify.  

25.  
 

 
 



 
  

  

26.  (now retired) (Department for Communities and Local Government) has 
featured in considerable correspondence on this matter over several years.  In his letter of 
July 30, 2007, he refers to 'negotiations' between Whitehall and The Duchy; taking place in 
2001 over the revised undertaking.  

27. During the passage of the 2002 Act, amendments were tabled by Lord Kingsland at the 
Third Reading in the Lords, where he suggested that exemption arrangements might 'violate 

the right to property under the European Convention on Human Rights (ECHR).  Lord Falconer 
gave a triumphantly ineffectual response but in the process he,  

did confirm that discussions had taken place with the Duchy.  (Are these negotiations  

the same as the discussions alluded to by Mr. Fuell and is it likely that no written record was 

taken?)  The full exchange is contained in Hansard Dec 19 November 2001 c 926.  

The Position Today  

28. Leaseholders who qualify under the existing legislation are still being denied  

enfranchisement.  

The Duchy do offer lease extensions for 50 years.  However, their website suggests 100 
years, but it is understood that no leaseholders has been able to secure this term. “The 

Duchy does not accept applications to enfranchise in certain specific geographic locations 

and these are recorded in a Ministerial statement as the off-islands and the Garrison area of 

the Isles of Scilly, parts of central Dartmoor and in the village of Newton St Loe, near Bath. In 

the wider Duchy estates, for example Kennington, properties are subjected to 

enfranchisement tests.”  

https://duchyofcornwall.org/leases-and-freeholds.html  

29. We are aware that lease extensions have been offered by the Duchy for terms as low as 
19 years instead of the 50/100 years implied elsewhere or a statutory extension in lieu.  Each 
leaseholder has to fight their own corner – and ends up paying their own legal fees and 
those of the Duchy solicitors.   

30. The ground rents applied by the Duchy usually far exceed 0.1% of the property value.  
This 0.1% figure was suggested by the  of LEASE, , as not being 
onerous.  (Housing, Communities and Local Government Committee 10 Dec. 2018).  Our own 
ground rent is well in excess of this 0.1% figure.  

31. We purchased the leasehold of our house in 1987 with 55 years lease to run.  Our 
predecessor had been granted the lease 5 years previously, with the obligation of building a 
house at his own cost and to Duchy requirements on the land. 

32. Since purchasing the property, we have spent considerable sums on extending, 
maintaining and improving our home.  The Duchy have not contributed, in addition to 
applying for planning permission, we had to seek the Duchy’s consent to any change to the 
property.  Our lease restricts us to living in the house as our only or main private residence.  
We do not object to this latter restriction.  



32.  In 2008, when we intended to do an extension on our property to enable us to have live- 
in support as we get older, we applied to Enfranchise but were refused on the basis of the 
1993 exemption and also because we were not a “low rent lease” under the 1967 Act test 
and purportedly were an excluded tenancy under the Rural Areas legislation.  The latter is 
designed to protect such things as tied cottages on a farm and state that if the adjoining land 
to the property wishing to enfranchise is under the same freehold ownership as your home 
lease and is not exclusively used for residential purposes, the landlord can refuse to 
enfranchise or extend.  The Duchy failed on the latter claim because it was based on 
incorrect facts, but it shows the level to which they will go to deny leaseholders here their 
rights. 

In the end, after months of argument involving huge legal costs, we were granted, in lieu, a 
50-year lease extension at a ground rent yet to be determined. 

  

Conclusion  

  

34. The privilege Ministers granted to the Duchy of Cornwall is being misused to perpetuate 
the leasehold feudal system for the Duchy of Cornwall’s own monetary benefit.  

38. The privilege granted to the Duchy of Cornwall should be removed, as it has no place  

in the 21st century in a democratic society.  

39. From the minutes of the Princes Council in 1982, it can be inferred that the Duchy has a 
policy of micro-managing the community.  This continues with the Duchy’s involvement in 
competitive holiday letting business.  

In the consultation it says:  

“9.65 We will be discussing with Crown representatives whether the Crown’s position would 

remain the same in respect of a reformed enfranchisement scheme”  

Will we be able to hear the Duchy of Cornwall’s side of the story or will it fall under the Royal 
FOI exclusion?  

The Crown  

Summary  

41. If the Crown is not to be bound by any new legislation, then an undertaking should  

be given to comply, except (Paragraph 9.63) say in the following situations:  

(1) where the relevant property stands on land which is held inalienably; AGREED  

(2) where particular security considerations apply (on the advice of the Royal and Diplomatic 
Protection Group of the Metropolitan Police or other security agencies); AGREED  

(3) where the property is in, or intimately connected with, the curtilage of historic Royal 
Parks and Palaces; AGREED  

42. Any dispute as to whether a property should be excluded should be subject to an  

independent tribunal/arbitration.  



From: Martyn Jones   
Sent: 03 January 2019 21:01 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Memorandum of comment to the Law Commission on Leasehold Reform 
 
 
I am writing to provide comment as an individual leaseholder on your consultation on 

‘Leasehold home ownership :buying your freehold or extending your lease’. 
 

The nub of your question on the enfranchisement premium seems to be whether there 

is sufficient “public interest “and “general interest of the community “ to justify 

radical reform to meet the test set by Human Rights legislation . I would contend that 

there is for the following reasons : 

 

1. In the case of ownership of freehold residential property by landlords of long leases 

, enjoyment of property often seems to be taking the form of exercising their rights 

under statute and lease agreements in a manner which oppresses the leaseholders to an 

extent that is egregious. This is evidenced by the numerous reports of exploitative 

ground rents, lenders valuing certain leaseholder interests as liabilities rather than as 

assets because the lease terms are too onerous and the difficulty that leaseholders 

can now have in finding a new lender when mortgage loan terms lapse or in selling those 

interests on. Other problems widely reported include excessive permission costs , 

overly expensive maintenance and insurance costs and costly management services 

which can be poorly delivered . 

 

2. Throughout most of the twentieth century a ground rent was merely a token or 

nominal amount for usage of the land and not of the dwelling and outbuildings that sat 

on that land.A fair capital market sum was charged by the original freeholder at an 

open market value for the dwelling and out houses when the lease was originally sold. 

Furthermore it was accepted that the landlord should not charge a market value rent 

as a full capital sum for the market value of the property had already been received. 

However towards the end of the twentieth century the nominal sums often grew to 

become significant , then outrageously high and then exploitative.This was due to and is 

still due to the greed of some building construction companies, pension schemes, 

insurance companies, unit trusts,property fund managers and directors and 

shareholders of landlord companies who rely on abuse via mathematical formula to get 

an unfair advantage. Landlords have increasingly been creating lease terms that set out 

ground rents which double say every ten years or which say every ten years are 

increased by the rise of the retail prices index (‘ RPI ‘) over the preceding ten years. 

Clauses can also be drafted to ignore any years in which there was a decrease in RPI.  

 

3.The use of such formula at first sight looks innocuous but can produce some 

staggeringly high ground rents which can over the life of the lease become many 

millions. And it is therefore no surprise that it had been reported that the Nationwide 

Building Society has indicated that it will not lend on new residential property leases 

that cheat buyers and particularly where the annual ground rent exceeds more than 



0.1% of the value of the property . It also means that existing leaseholders who have 

such leases are finding them impossible to sell . I would recommend that the law be 

changed so that on each and every review date the annual ground rent must not be 

allowed to exceed 0.1% of the open market value of the freehold property or possibly 

in London a percentage as low as 0.01%. This would at a stroke reintroduce fairness in 

to the long lease rental market and take much of the greed out of some pension 

schemes , insurance companies and unit trusts which create property funds as a wheeze 

which if the ground rents are egregious enough can produce 7% yields which can easily 

beat stock market yields , bond yields, the short term tenancy business and bank and 

building society interest rates but which ignores the poor morality of what is really 

happening.  

 

4.But surely doesn’t the landlord have to cope with inflation on the costs of repairing 

and maintaining the Leasehold property? And here the answer is a resounding no.The 

leases are cleverly drawn up so that the leaseholders pay all the costs of repair and 

renewal . So the residential long leasehold landlord suffers no element of the effects 

of inflation on such costs. They are therefore not at all in the situation of short term 

‘buy to let ‘landlords who have to absorb the full costs of repair and maintenance which 

eat into their profits and can in some result in years of net deficit.One therefore ends 

up in a situation where the long lease residential landlords create bigger and bigger 

profits and stronger and stronger balance sheets . This is easily evidenced by looking 

up via Companies House the “filing history “of “accounts “ for residential long leasehold 

landlord companies which respond to your consultation. This is unless of course they are 

registered in other countries which are havens of secrecy and lower taxes when this 

information remains unavailable. As you will see the wealth of many of these companies 

is truly astonishing. 

 

5.We thus have an increasing inequality between the very few people who own those 

residential long leasehold companies and the millions of leaseholders who are often 

young people.These leaseholders aspire to own their own home but come to realise that 

“an English Man’s Castle “is actually that of the private company that owns the freehold 

that should have been offered to the leaseholder when sold on by the developer but 

never was because of a legal dodge which is explained in 8e) below. This generation of 

young people is often already saddled by student debt with an absurdly high rate of 

interest , is worried about the impact of Brexit on their employment , often has less 

job security and pension rights than than the previous generation and feels 

economically exploited which indeed they are by residential long leasehold landlords 

who have often acquired these freeholds for surprisingly small amounts. There is also a 

growing resentment by the young that they are not as well off as their parents and 

never will be. This must be against the general or public interest as it sews the seeds 

of increasing social division , unrest and extremism for the future.There is a wealth of 

research literature which indicates that there is a link between inequality and such 

issues as stress,poor physical health, infant mortality,poor mental health and rising 

recourse to food banks.I would refer you in particular to the considerable research 

output of Professor Richard G Wilkinson , the social epidemiologist which is easily 



accessed via the web,  

 

6.The New Statesman in its 4 July 2018 issue reported that the gap between the very 

rich and the rest is wider in Britain than in the other large countries in Europe and that 

society is more unequal than at than at any time since shortly after the First World 

War. I would contend that the extent of long leasehold property in Britain is a 

significant contributory factor leading to this inequality . The Ministry of Housing , 

Communities & Local Government has estimated that in 2016/17 there were 4.3 million 

leasehold properties in England of which 6% were owned by social landlords. 

Furthermore the Office of National Statistics estimates that the average family size 

is 2.4 .Therefore the total number of people living in private sector leasehold property 

is 94% x 4.3 million x 2.4 = 9,700,800. The Office of National Statistics estimated 

that in mid 2016 the population of England was 55,381,217.Therefore the proportion of 

the population of England living in private sector leasehold property is about 17.52%. 

Quite simply the number of people involved is huge. 

 

7. The problem is compounded by the unfairness of the current statutory law which is 

built on outdated William the Conqueror feudal tenure and on a tradition of English 

property law which creates and perpetuates domination by those who own freehold over 

their leaseholders or vassals to whom they have granted leases .England and Wales ( 

which shares English Law ) are therefore perpetuating a form of serfdom which no 

longer exists in most of Europe and has been brought towards an end already in 

Scotland and Northern Ireland by sensible statutory legal reform where the statutory 

compensation has been deemed in the public and general interest. 

 

8. This situation is exacerbated by features of leasehold law and lease agreements in 

England and Wales which seem grossly unfair to leaseholders.These features include 

the following: 

 

a) Allowing the lease agreements to take away any responsibility from the residential 

long leasehold landlord for the management and beating of the cost of the repair and 

maintenance of property and thereby escape any responsibility for health and safety of 

the property including such issues as fire safety,asbestos and electrical faults . This 

would often create the situation where the cost borne entirely by the leaseholders far 

exceeds the surprisingly small amount of the purchase price of the freehold paid for 

by the landlord . The landlord therefore ends up being a “ free rider “ for the duration 

of the lease with a host of benefits and an absence of liabilities and risks.Clearly the 

consequences of this in the private sector need to be considered further in the light of 

the wider issues arising the Grenfell Tower Disaster.  

 

b) Forcing the leaseholders to repair and maintain the boundary walls and fences and 

and therefore protecting the land as well as any dwelling or other premises included in 

the lease.  

 

c) Enabling the leaseholders to take over the management of the property because the 



residential long leasehold landlord or its managing agent is too inept in managing the 

property according to the lease agreement or extortionate in what it charges for such 

management services or both . This also has the side effect of allowing the residential 

long term landlord to escape their health and safety responsibilities as the 

leaseholders take on the managing role themselves and again become a “free rider “ for 

the duration of the lease. 

 

d) Putting no constraint on clauses creating increases in ground rents over the duration 

of the lease . As indicated in 2 above these increases can be massive for leaseholders 

that according to the Office for National Statistics have suffered a situation under 

which their real pay has actually decreased over the past decade.For example in London 

the average pay of full time employees fell in real terms from £700 a week in 2009 to 

£655 a week in 2017. Furthermore HMRC data shows that the average income of the 

self employed fell by approximately 20% over the period from 2007/8 to 2015/16 from 

£ 34,200 to £27,400. If this trend of shocking disparity between falling real income 

and rising ground rents remains it will not be in the public or general interest.  

 

e) Not providing the leaseholders to have first refusal when one residential long 

leasehold landlord company wishes to sell the lease on to another leasehold company . 

There is of course the right under the existing legislation to give leaseholders first 

refusal but this is often( and indeed usually) just side stepped by bundling up leases in 

a company and selling the company on. This further fuels the sense of inequality and 

disparity and of lack of trust in leasehold property by leaseholders which again is not in 

the public or general interest. Clearly it would be useful if the Law Commission could 

propose wording for statute which would stop this blatant loophole from continuing,  

 

f) Allowing the residential long term landlord to charge what it likes for licenses or 

permissions to alter the property, to use the property as a buy to let , to instal TV 

satellite dishes or to answer questions from potential purchasers . The Nationwide is 

reported to have indicated that landlord consent for a conservatory has been given for 

up to £10,000 and up to £5,000 for a satellite dish . Incidentally the answering of 

potential purchasers’ questions is sometimes done at such a slow pace that it puts at 

risks attempts by leaseholders to sell their property. Premier Property Lawyers 

surveyed 21,000 lease transactions and found that 40% of leasehold selling packs took 

30 days or more to be provided to solicitors even after payment has been made. This is 

also an area worthy of recommendations from the Law Commission. 

 

g) Forcing leaseholders to pay for property insurance at rates which can seem to the 

lessees to be way above the normal market rate. 

 

h) Putting no onus on landlords to visit the leased property thus becoming recognized 

by their leaseholders as absentee landlords just interested in economic profit at the 

expense of their leaseholders. 

 

i) Not recognizing in statutory law that there should be a clear mechanism whereby the 



leaseholders can reclaim from the landlord for the cost of repairs arising from defects 

in the original property such as inclusion of dangerous asbestos , roofs which collapse 

because the tiles are too heavy and a lack of a damp proof course .  

 

j)Enabling the landlord to achieve forfeiture of the lease from the leaseholders when 

breaches of leases occur when one of numerous restrictive conditions created by the 

landlord arise. For instance this recently occurred in the case involving Charles 

McCadden where it was reported that refurbishment of a £600,000 proceeded without 

permission even though it enhanced the property and the leaseholder was reported to 

be away in Scotland tending a sick parent when legal communications were sent to 

him.It also seems grossly unfair that leasehold agreements can require the 

leaseholders “to pay all costs, charges and expenses to the ( including solicitors’ costs 

and surveyors’ fees) incurred by the landlord( the lessor) for the purpose of or 

incidental to the preparation and service of a notice under section 146 of the Law of 

Property Act 1925 notwithstanding forfeiture may be avoided otherwise than by relief 

by the Court”. I appreciate that in 2006 the Law Commission recommended forfeiture 

reform but none has happened since despite the general outcry following the McCadden 

case.I therefore strongly urge you to recommend forfeiture reform again . 

 

k)Allowing residential long lease landlords to create separate leases for dwellings and 

garages thus creating two money making opportunities from themselves and two 

separate sources of oppression of lessees.  

 

9.Other features of leasehold law arise from the multiplicity of property statute which 

seem not only unfair to leaseholders but also difficult for them or even their 

professional advisors to explain or understand These relate to the current regime for 

leaseholders attempting to purchase their freehold and include the following: 

 

a) An alternative to enfranchisement for flats involving purchase of a single extension 

to the lease of 80 years at a peppercorn rent often at a similar price to purchasing the 

freehold.This however just continues to lock the lessee into an onerous contract for 

the remainder of the original lease with all problems described in 8.a)to k) above. 

Another alternative for houses is a 50 year extension but at a ‘modern ‘ or high ground 

rent .Lease extension is therefore just another money making opportunity for 

residential long leasehold landlords and is a poor substitute for enfranchisement for 

the lessee. 

 

b) Including in the compensation arrangement when there is less than 80 years to run a 

formula which includes half of a marriage value ( or synergetic benefit) which is 

supposed to arise when the freehold and leasehold are actually combined. This is 

sometimes explained with the analogy of the extra value which arises when there is a 

pair of vases . But this is a spurious and flawed analogy as the landlord has spent 

nothing at all on the repair and maintenance of either item. Because of this any 

potential share of the marriage value should be negated by a “notional charge against 

the landlord for failure to pay for repairs and maintenance over the duration of the 



lease “.The 80 year limit also means that for say a 99 or 125 year lease the leaseholder 

is put far too soon under a huge pressure to pay a large additional sum to either get 

enfranchisement or an extension after only 19 or 45 years or a much shorter period of 

time because a number of years of the lease have already elapsed. 

 

c) Including in the formula a value for the reversionary interest in the property 

entirely for the benefit of the landlord which without the expenditure funded entirely 

by the leaseholders would have become a slum or hovel fit probably fit only for 

demolition. Again in determining the reversionary value there should be notional charge 

against the landlord who does not pay for repairs or maintenance over the duration of 

the lease but who under the terms of the lease expects the property to be in tenant 

lease condition at the end of the lease . Frequently from my experience such 

maintenance includes remedying defects which were there at the very beginning of the 

lease including asbestos that needs replacing , roofs that need replacing because tiles 

are too heavy and the absence of proper damp proof courses which landlords do not 

have to contribute to . 

 

d) Inclusion in the formula of concepts such as relativity , yield rate and reversion rate 

which would need a professor in mathematics to understand.Such complexity is totally 

unfair on leaseholders and it is shocking that this state of affairs arises from the 

consequences of the existing leasehold statute. 

 

e) Forcing the leaseholder to pay the landlord’s non litigation legal expenses for 

enfranchisement which is an outrageous impediment to the principles of natural justice 

and equity . Surely this should be removed given the wealth of the residential long lease 

landlord and the struggle to survive financially that most young homeowners face from 

week to week. 

 

f) Prohibiting leaseholders in a block of flats to issue freehold enfranchisement notices 

unless over half of them are involved . Similarly not allowing leaseholders in a house 

divided horizontally to issue an enfranchisement notice unless both of the two lessees 

are involved . Your proposals to remove this impediment to freehold enfranchisement 

and to eliminate the 

need for two years to elapse are therefore strongly supported. It is also important 

that common hold is introduced for these situations as soon as possible.  

 

10.These feature are actually making it harder for leaseholders of long leases to sell up 

and therefore to find alternative employment in another part of the country thereby 

resulting in the UK labour market becoming less mobile and efficient than those of 

other countries. These features also prejudice the human right of leaseholders and 

their families to enjoy their property and this gets worse as each year of the lease 

elapses . This is because the price of freehold enfranchisement or of extension gets 

bigger and bigger year by year .This is especially after 80 years when the marriage 

value begins and because of the nature of mathematical formula particularly in the final 

20 or so years of the lease . The absentee landlord class do not really “enjoy the 



property” but the right to oppress leaseholders through the precepts of statutory 

based feudalism that should have been eliminated long ago. 

 

11.Mathematical formulae which grossly produces unfair enfranchisement prices as the 

number of years left on a lease gets lower and lower. For example a modest terraced 

house has a current market value for its lease of £200,000 , a £200 ground rent on a 

lease with 10 years remaining and fairly normal relativity rates of 24.7 , a yield rate of 

6% and a reversion rate of 5% producing a discounted term ground rent of £1,538, a 

reversion value of £497,086 and a marriage value of £55,538 giving an 

enfranchisement value of £554,162 on which £17,708 of stamp duty land tax which 

would have to be paid making a grand total of £571,870 for say a young couple who own 

the lease to pay under the current law . Of course this is truly prohibitively expensive 

and actually seems designed to make enfranchisement impossible as no lender would 

give a mortgage on such terms . Why is there not a cap on all enfranchisement values 

set at the current open market value of the leasehold property which if the Nationwide 

was the lender would be £200,200 as they value the freehold interest at only 0.1% of 

the leasehold value ? I would strongly recommend that the Law Commission give this 

consideration as it would make the value of long term leased property much cheaper , 

fairer and easier to understand? In other words this would be right in the target zone 

of what Government seems to be expecting of the Law Commission.  

 

12.The current system quite rightly recognizes the time value of ground rent payments. 

Therefore a limit is needed on the number of years of any un-discounted ground rent 

to be paid as compensation if the time value of ground rent is to be ignored going 

forward. In Scotland this has worked out at about 20 years ( based on a consolidated 

stock yield ) and this seems to have been introduced without being overturned by the 

Courts presumably on the grounds that adequate compensation is being paid on the 

basis of the general interest. This development in Scotland was based on the a view 

that the time had come to move on from Norman style feudal law and its oppression of 

vassals or leaseholders . This has a general interest benefit in terms of producing a 

society which has less inequality and which helps the younger generation benefit 

properly from becoming home owners without the burden of onerous contracts. 

 

13.There may a counter argument that the leaseholders have the opportunity not to 

enter into onerous contracts or should have been advised not to do so . But this ignores 

the fact that many of the problems arise from property law legislation itself. This law 

resides in far too many statutes which are convoluted in nature and from compensation 

formula and hurdles which are not mentioned in the lease agreements themselves.To 

put it bluntly when leaseholders enter into a lease they have little idea that the legal 

framework is so tilted in favour of the landlord and against the lessee. To do so they 

would need to a consult Leading Counsel in property law and with experience of 

Valuation Tribunals working under that law . The potential leaseholders naturally pin 

their hope on the precepts of English Law which sadly in this area lets them down badly 

to the betterment of a few long leasehold landlord companies.What is not needed is 

just another layer on the layer upon layer of residential leasehold law that currently 



exists but a single act which supersedes the multiplicity of sub optimal statutes that 

currently exists in this area. 

 

14.Another counter argument is that the landlord companies may have borrowed to 

purchase the freehold and a simple multiplier of say 20 years ground rent may not be 

adequate compensation. Here I would suggest that as a safeguard the landlord should 

be entitled to a price not less than the original purchase price of the freehold where it 

has been acquired from another party and against which it may have borrowed. This 

price could take the form of a reasonable proportion of the purchase price where a 

number of freehold properties were acquired simultaneously previously although it is 

usually the case that the amounts that are normally paid by landlords for freeholds are 

surprisingly small . Another potential argument is that the landlord should be given 

compensation for the development value (or “hope value”)of the land the end of the 

lease.This assumes that all the occupants at that time should be made homeless and 

that no freeholds or extensions to individual leases have been obtained which would 

make it difficult or impossible for a major redevelopment to take place. 

 

15.An idea in the consultation document is that an average ground rent should be used . 

This is a very bad idea as the tactics of doubling rents at various points in time or 

linking ground rents to the retail prices index would greatly increase average ground 

rent over the duration of the lease and result in unfairly high enfranchisement prices 

unless the time value of money is taken into account. If I turn back to the doubling and 

RPI driven examples of ground rents in paragraph 2 , the average becomes so large as 

to produce an impossibly large figure . I would suggest that it is enough that the next 

ten or twenty years ground rents are used and that the compensation safeguards 

described in paragraphs 11 and 14 above are also applied. 

 

16.In economic terms radical changes in leasehold law would result in more of the 

nation’s Gross Domestic Product being directed going forward to the savings and 

consumption of young families. This must be in the general interest.  

 

17.The time has come to “end the continuous champagne party “ for the residential long 

lease landlords . Their balance sheets show that they have made excessive profits in 

the past and that they could retain those past super profits would also be part of their 

compensation. The ‘general interest ‘ case for such radical change is overwhelming. 

 

18.Transparency is a wonderful disinfectant .I would therefore also suggest that the 

Law Commission also proposes that when the new arrangements and formulae are put 

into statute that an explanation in plain English and a new detailed freehold lease 

calculator be put on a website to enable potential and existing lesses to understand 

them better . Solicitors acting on behalf of potential leaseholders should also be 

required by the Law Society to draw this website to their clients’ attention .  

 

I hope that you will find these comments of assistance. 

 



M.E.Jones, 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



From:  
Date: Friday, 11 January 2019 at 16:39 
To: Matthew Olley  
Cc:  
Subject: RE: Comments on the Consultation Paper - Leasehold home ownership  
 
Sirs, 
  
By introduction, I am submitting my comments as a ‘lay person ‘, a private individual. I am not a 
professional valuer or lawyer, nor do I represent any large organization. So please accept the 
limitations of my ‘legal ‘English.  My interest is that, over the past twenty years, on my own account, 
I have bought enfranchised or sold a few leasehold properties in Chelsea and Mayfair, and this has 
drawn my attention to some of the shortcomings of the system. 
  
In general I welcome a review of the process by the Commission. But, I suggest the proposals in the 
Consultation recommendations are not radical enough. 
  
In my humble view, the leasehold system, designed by Normans, is out of date, some 999 years to 
be precise. In future, if large sections of the population are to be urban and living in cities, it is 
important economically that the system is efficient, mobility and is seen to be fair. What may have 
been five life spans within a 150-year lease, a century ago, is now only two life spans. A home or 
property is not like a car or a chattel. It does not diminish in value the same way, it has intrinsic 
value. Furthermore, for many people, the asset which is leasehold and shortening and wasting, is 
their homes, and often where the bulk of their pensions and their net worth is invested. 
 
So, the question I ask is, how fair is encouraging or even allowing investment, in a wasting asset, 
especially for home owners?  
 
I understand wasting assets are defined as under 50 years or even under 30 years. The shorter the 
lease the more acute the problem. 
 
The Government has already recognized the alleged abuses in the system of granting leases in new 
flats, and the use of rent reviews in ground rents.  
 
But my focus is a larger political problem, right now, which is all the occupiers on short leases. 
Central London is full of this demographic. It includes many pensioners, that I have certainly come 
across. Many have a sizeable part of their net worth tied up in what is, because of the way the 
system works now, no way out of a wasting asset, their home, without large amounts of money. You 
might say they have often been conned into a system by stealth. 
 
The irony is, as property values have increased the dilemma has become worse, as the 
enfranchisement costs have gone from high to ridiculous.  
 
So, I do not think a grown up legal system should allow homeowners or investors into a system of 
buying ‘wasting assets ‘, without giving some pretty good ways out. It can lead to the disadvantaged 
becoming the distressed 
 
 
An Illustration - 
 



In 2006, I purchased a flat near . She had spent WW2 at Blexley Park. She 
had then been based in north Africa and Italy, flying spies into France and Germany, was a member 
the original SOE – special operations executive.  
 
It was disheartening to hear her concerns. She and her husband spent many of their last years, (she 
passed away since), distressed by living in the diminishing interest, their home. They accepted they 
had made the mistake when they were granted the lease for £11,500 in May 1979, for a 67-year 
lease plus 7 days. But what compounded it were the rent reviews. The ground rent had over time 
together with the service charge increased from 125£ pa to over £10,000 pa. And by the 
mathematics the capital value decreases were accelerating. The problem was also created by huge 
contingencies in the service charges, decided by an intermediate interest controlling the resident’s 
association, as they usually do, and one ultimately planning to form a leasehold enfranchisement, at 
some point arguably buying out their interest. 
 
This was an ‘onerous’ lease. The time I met her their pensions did not enable them to extend. That 
small decision/ oversight thirty years before had cost them dearly and finally to their ability to live 
there.  
 
The argument that they should have known what they were buying, some 30 years earlier, and how 
matters would develop, is only partly true. Historically (‘out of town’) solicitors did miss rent review 
clauses, locked deep in the contract, contained in single word or a sentence, in leases drafted 
decades earlier.  Remember rent reviews were unusual and some lawyers often did not provide 
written reports on title then. 
  
On the freeholder’s side, they have benefited from unplanned and unexpected value increases, so 
the increases are just ‘a bonus’ for them.  And, like creating rent reviews in new leases, there is now 
a growing industry of speculators trying to use the short lease system.  
 
There are several issues the drinks with  raised for me.  The main ‘takeaway’, was how 
inequitable it is that there are no ways to mitigate the plight through the life of the shortening lease 
while it was declining, ie making it easier for owners of short leases to enfranchise, at a reasonable 
price and not a ridiculous price. Or to pay over a longer period or even allowing time to set up the 
enfranchisement and sell on the short leasehold interest if wished. 
 
Therefore, I think the Commission should look at changing the valuation basis of existing short 
leases. Value declines are real for leaseholders in all these existing leases because they are wasting 
assets. The issue is magnified. This is far more of a problem, the inequity greater. 
 
Some Problems with the current system 
 
It is a feudal and supports transfer of wealth to hereditary rights, allowing the freeholder 
uninterrupted rights, but stacks the system against the leaseholder keeping possession long term. 
Lease holders must keep buying their property over (and over) again, even within short periods of 10 
to 15 years. Prices often massively outweighing the original invested sums. 
 
The current system encourages people into owning imperfect legal title and imperfect marketable 
interest, and to sit on wasting assets. 
 
The finance market is currently dysfunctional for short leaseholds. Unlike fifteen years ago, there are 
no mortgage providers I believe, giving finance to unexpired term leaseholds of less than 30 years. 
Please consider what that means. The consequence is that there is not a properly functioning buying 



and selling market for shorter leases.  The only buyers are those with substantial equity (excludes 
many occupying pensioners) and only buyers able to access bridging which is not available to many 
owners. So, it also leads to sizeable discounts in prices paid. Again, disadvantage into distress. 
  
Worse, if the leaseholders do wish to extend or enfranchise, they often still must bridge the notice 
period and then remortgage to a low-cost provider. The financing is cumbersome, expensive and 
wasteful process on top of the lease extension costs.  
  
The Mechanism is loaded against enfranchising leaseholders. They must raise the full balance within 
two months of both parties agreeing. They must pay to 10% deposit at the outset not knowing 
where the end pricing to enfranchise will be, or if they might have to go to arbitration costing c 
25,000 upwards.  
 
Other jurisdictions (for example Scotland, I understand, currently one of the fastest growing 
property markets in the UK), changed some time ago and it functions perfectly well. If you were 
starting a new legal system from scratch now, I don’t believe you would replicate the English system. 
The exception might be the Peoples Republic of China, who I hear, by issuing short leases in Pudong 
and trade zones are expecting (foreign) investors to unwittingly participate in an exercise in 
expropriation in the future. I noticed even Eastern Europe jurisdictions changed quite soon into 
freehold ownerships.  
  
 
Possible Solutions for existing short leases and onerous leases 
 
My preference would be a formula that reduces value declines in shortening leaseholds and keeps 
the cost of enfranchising the similar throughout the unexpired term. 
 
I ask - Why are leases allowed to decline in value from 100% to 0%. Why not revise the system to 
mitigate this ? 
 
I believe the German ‘Mietrecht’, has the landlord / freeholder paying the leaseholder at the end of 
the lease. The prescribed level, I believe, is the building replacement cost.  If the landlord does not 
exercise the lease automatically renews. It is a reversal to the UK position. It has the effect that 
leasehold values do not in theory decline at anywhere near the rate they do in the UK. I.e. they 
reduce say from 100% to 70%, not 100% to 0% over the lease term. As well there is a weighting on 
the probability value, as there is often a condition landlord exercising on proving redevelopment 
intention. 
 
At present, no account is deemed in the enfranchisement valuation of occupation by the 
leaseholder, in the valuation at the end of the lease when it expires ( ie zero) . Leaseholders could be 
additionally compensated for this. In retail terms, this is accounted for as goodwill inherent in the 
location and business. If this were added to the end value of the property, its effect could be also to 
reduce some of the worst effects of high declines in value. 
 
I ask - Why not allow leaseholders different repayment conditions when they extend/enfranchise 
their leaseholds? 
 
Say allow leaseholders to pay for the enfranchisement over the term of the new lease granted, or in 
perpetuity.  
  



Freeholders may say why should they bank roll the leaseholder. But that principle objection is 
floored, because inherent in their investment now, is that they cannot control when they receive the 
money. They own a passive investment. The leaseholder chooses the time to serve notice. This also 
implies the freeholder is prepared to wait until the end of the lease before receiving the 
enfranchisement sum, so how can he complain if the system allows it to be paid over time or 
earlier.   
  
Alternatively, easier might be to allow leaseholders the longer time of say five years to pay, instead 
of two months currently. This might be subject to payment of small repeat deposits. Also, this gives 
the leaseholder time to sell the asset with an agreed extension price, and enhances its marketability, 
if he so wishes. 
 
 If the system were easier, or cheaper, or better manageable financially, it would encourage 
leaseholders to come forward and enfranchise or extend. This must be a good thing. Their declining 
leasehold interest would effectively be converted, if they chose, into an equivalent of a higher 
annual ground rent. Over time this will speed up the ‘cleaning up’ of the current system with its 
abnormalities.  
 
Either way I think the Commission should assist bringing in remedies for short leaseholders, under 
30 or 50 years, or the problem will grow. Many of Cadogan leases fall due around 2046, and many of 
Grosvenor’s earlier. 
 
I compliment the larger estates for doing a great job at estate management. The improvements are 
noticeable in central London and Knightsbridge 
However, cynically, you could say this is because they are sitting on huge reversions.  
To compensate freeholders for changing any short lease system, my suggestion to balance the other 
side, could be to allow an additional annual estate tax from relevant flats/properties. People are 
happy to pay rates. They should be more so , at least they can see where the money is going. 
  
The current system currently encourages both leaseholder and freeholder to ‘miss - account’, mis 
allocating different assets / liabilities between their income and the capital accounts.  
 
In conclusion, I would somehow like to see some changes to existing short and onerous leases. My 
suggestions are to consider 1. changing the payment basis for enfranchisers, and / or 2. change the 
calculation basis of the residual leasehold interest to reduce the most painful effects of the value 
decline. 
 
 
Other issues 
  
Notices to remaining leaseholders in Collective Enfranchisement 
  
Currently there is a legal obligation to inform all leaseholders of a collective enfranchisement.  
 
In my experience, this does not happen because of the complication and cost of collective 
enfranchisement where third party money is usually raised. If the enfranchising parties do not want 
a leaseholder as participant, they will just refrain from telling them what is going on. Therefore, 
there are ‘imperfections’ in the Notice process 
  



Solution – Give more ‘teeth’, insisting notice must be in a prescribed form, require proof it is 
received, and stating the dates of the notice and amount of offer to the freeholder, and allowing a 
reasonable timeframe for leaseholders to participate.  
 
At present, I believe there is no sanction if notice is not given. I could suggest if the correct notices 
are not given, leaseholders outside have the right within the next five years, to enfranchise their 
own leaseholds at the level of the original amount paid by the collective group.  
  
Ongoing Management of Collective Enfranchisement/ Conflicts of Interest 
 
I find it hard to understand why leaseholders pay for 100% of maintenance, lifts, and external fabric 
of the buildings, indeed for everything. The lease holders therefore cover the full costs and improve 
the value of the freeholder and intermediate landlords’ interests. Whilst the enfranchisement 
valuation basis does consider of improvements, the reality is the leaseholder has still paid for them. 
  
Invariably and almost always, the parties that collectively enfranchise a property, themselves form 
the resident’s association and deliberately or by omission, exclude other leaseholders. This is 
because they invariably feel they have a different class of ownership in the building. There should be 
more rights by remaining non-participating leaseholders in the management. 
  
I hope these speedily written views may be helpful. 
  
  
Kind regards 
  
  
Matthew Olley 

 
 



1. I see no reason to treat England and Wales differently.
2. 1. If a new lease has to be restricted to a particular term, why do they have to periodically

apply, pay fees, etc? Why not give them an entitlement to a 999-year lease at peppercorn
ground rent?
2. You are then left only with termination for redevelopment. Many landlords will be
collectives, some will be commercial investors. Many collectives already have granted 999-
year leases with no provision for redevelopment: that is left to market forces. No-one can
predict how the market or the law or general attitudes will change between now and when a
building is rise for redevelopment. If you do leave it for market forces all that is necessary is a
means so that the final 10% (or so) cannot hold everybody else to ransom: similar to the
provisions under S.37 of the L&T Act 1987 for collective lease variations: 75% must be in
favour, no more than 10% against. If you try to legislate for enabling redevelopment you will
leave huge areas of uncertainty for flat owners, and opportunities for unscrupulous landlords
to take advantage.

3. Market forces are already at work. Investor landlords are now used to offering alternative
deals because, if a tenant wants to sell their flat, the ground rent is of no interest to them,
that gets passed to the purchaser, they just want the lowest price. On the other hand, some
lessees will offer a bit more money for a 999-year lease in place of the statutory 90-year
extension. In a small block where all other leases have already been extended, the last lessee
will often offer to wrap their deal up with a transfer of the freehold to a management
company, not necessarily having 50%. Leave this one to market forces: it works

4. Furthermore, you need to bear in mind landlords who deliberately split their freehold, tenants
who have a flat formed out of the amalgamation of two or more leasehold titles, they have a
separately leased garages, some of which have to be left out of their enfranchisement under
current legislation because the garage lease was not granted at the same time as the flat lease
and then there are all these problems about the new lease having to be on the same terms as
the old lease with only defects corrected, the tribunal having no jurisdiction to consider
reasonable changes (often in the interest of both parties) and we end up with blocks of flats
having out of date leases which only the person wanting to sell their flat has any incentive to
change.

5. Agree
6. What these terms were good enough thirty years ago are inappropriate today, what is

appropriate today will probably be inappropriate in another thirty years’ time. None of us are
psychic. Why do you not just give a wider jurisdiction to the tribunal under Sections 35 and 37
so that if parties are unable to agree between themselves a relatively straight forward
application can be made to the tribunal with the jurisdiction to decide what is reasonable for
that particular property, at that particular time and order the variation for one lease (S.35) or
all leases (S.37). If you try to prescribe a list you will have no end of different parties trying to
interpret what you provide in different ways, particularly as time goes by. I already have
situations where we have old leases, not fit for purpose today, and the only way out is for the
majority to do a new enfranchisement with one of the conditions for participation being that
they will agree to the new lease terms recommended by an independent solicitor in the
expectation that the minority will fall into place as and when they come to sell. It should not
have to be like that. The tribunal should have much wider jurisdiction.

7. I strongly disagree. The fact that you are looking at new legislation now supports the
proposition that the 67 and 93 Acts are not fit for purpose today. As explained above, there
are an increasing number of occasions when market forces work between two agreeable
parties to grant a lease outside the Act. Bear in mind please that the Great Estates produce a
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draft lease on a "take it or go to the tribunal" basis and most people in prime central London 
take it. How are you going to stop it? Make it a criminal offence? If they agree they should be 
allowed to agree. If they are not allowed to agree as part of the statutory right, there will be 
a more complicated agreement by which the tenant withdraws their Notice and the landlord 
agrees a new lease outside the Act!   

8. Disagree. If there is some unusual or particular reason for the parties to want to make such a 
deal (I have never come across one personally) why can't they be free to do so? 

9. The only reason some house owners do not seek freehold enfranchisement is because that 
then denies some access to the tribunal to resolve management and service charge disputes. 
If they were still able to take a dispute to a tribunal far more would seek freehold 
enfranchisement. The reason that more flats do not seek collective freehold enfranchisement 
is partly cost, partly apathy, partly not wanting a lessee-controlled management company 
when the landlord is providing reasonable management at reasonable cost: the risk of 
amateur directors, however well meaning, creating a management nightmare is too great.  
I have considerable concern about this "nominal" ground rent. If you depart from a 
peppercorn and allow £10 pa you are asking for trouble. The cost of demanding, chasing and 
collecting is far greater than £10. Nevertheless, for a collective freehold company finding its 
leases require £10, it has a taxable amount receivable which must be declared, they need a 
separate bank account so the company money is not comingled with service charge money, 
they cannot have a dormant company at Companies House and must therefore have added 
costs and expenses, and the reality is that no demands will be issued. Then one of the lessees 
wants to sell or re-mortgage.  Some "play it by the rule book" solicitor requires a clear ground 
rent receipt. The incompetent landlord hasn't got the records and can't provide it. The 
unscrupulous landlord sees a golden opportunity to demand an unreasonable administration 
fee which the tenant has neither the time nor inclination to challenge: just pay it and move 
on! 
Is that really what you want to achieve?  

10. There are many collective enfranchisements which then grant the participating lessees a new 
999-year lease of peppercorn ground rent. Some non-participating tenants had already 
extended their lease and have the best part of a 189-year lease. When they come to sell some 
buyers are content with what they have, other buyers insist on having one of the new 999-
year leases: it's not a matter of valuation, it is a matter of an emotional response to the 
different circumstances - they want to be treated equally best. 
Mortgage ability is misunderstood. I have clients who buy short leases in the auction rooms 
and they obtain mortgages, not from the big conventional mortgage lenders, but there are 
lots of small lenders who cater for unusual situations such as short leases. It is a myth that 
short leases are not mortgageable.   

11. As stated earlier, the vendor of a flat will happily take a new lease with a ground rent if the 
landlord will thereby accept a lower premium. There are many professional landlords who 
prefer to keep a ground rent.  
Likewise, there are many lessees with leases, originally at 125 years (typically), who wish to 
eliminate what they see as an onerous ground rent, particularly when the first review comes 
up. The do not need any longer lease term, it adds no real value but it does add noticeably to 
the costs incurred (own costs and recoverable costs). 
 
Again, if you try and legislate against it, a tenant will serve its notice, a deal will be agreed, and 
if that is outside the law, the notice will be withdrawn so that the parties can then move ahead 
freely to what they have agreed. 



The general rule is that the more complicated you make the law, the more fee earning 
opportunities you give to professional advisors like me. The more complicated you make the 
law the more ways around it we can find. Keep it simple and give the tribunal sufficient width 
of jurisdiction to be able to settle any dispute which the law didn't anticipate, or circumstances 
have changed.  

12. You are looking at this problem of new terms in a lease exclusively from the unscrupulous 
landlord point of view. At flats enfranchised but merely 
extended the existing leases to 999 years. The problems became so severe that a management 
order (S.24 the L & T Act 1987) was granted for 3 years and has been extended for a further 3 
years. Re-enfranchisement is being considered conditional upon participators signing a new 
lease, but it is looking more likely that a voluntary sale to a new freehold company, serving 
notice pursuant to S.5 of the L & T Act 1987 (rights of first refusal), is the more likely and less 
costly route. Again, new shareholders will be required to sign the new form of lease to 
participate. The advantage is that we do not need the mandatary 50% threshold to be reached 
for a voluntary sale. There are four lessees causing all the problems, but there are also a lot of 
silent lessees unlikely to take an active part. The problem is that, when the current three-year 
Order comes to expiry, the tribunal may not grant a further term unless there is some real 
prospect of a long-term solution being found. In that event it can be reasonably expected that 
the block returns to heavy litigation between different members and no-one willing to act as 
director. 
There is no way of resolving this issue without having a problem, you identify the unscrupulous 
landlord insisting on leases with very different terms: The Great Estates do and get away with 
it most of the time. What about everybody else who get stuck with an unsatisfactory lease 
and have to pay people like me an awful lot of money to find a way around the problem?  
Why won't you trust the tribunals to exercise their jurisdiction reasonably? 
If you have a prescribed list, there will always be cases where it is just inconvenient to go 
outside that list. What are you going to do with them? Deny them what is just and convenient? 
Do you think that you can draw up a prescribed list that would not lead to multiple challenges 
through the courts as to the natural meaning of the words you choose to use in the 
circumstances of a case which you did not anticipate? 

13. I agree in the case of a genuine mortgage, however, that assumes that this is a one-off 
mortgage on a particular property which was loaned on a bona fide basis from a competent 
mortgage lender who did not lend more than the property was worth. 
How will you prevent unscrupulous landlords and/or mortgage lenders from taking advantage 
of whatever rules you put in place? 
I agree that rent charges need to be redeemed.   

15. For reasons already explained I object to prescribed lists. It makes very complicated 
 legislation and the only winners are the fee earning professional advisors who have to dig 
 people out of trouble. 

 In most cases parties act reasonably and can come to a reasonable negotiated or mediated 
 settlement. In those few cases where they cannot, why are you not prepared to trust the 
 tribunals to exercise equitable jurisdiction? That is what they are there for. They exercise it 
 at the time, in the circumstances at the time, for the circumstances of that particular property 
and the parties involved. No disrespect, but you cannot do better than that by legislation 
which must be created at one point in time with the expectation that it will be good for a few 
decades to come. 



17. I agree. If the landlord (or other person controlling the management of the estate) cannot 
 rely on the enforceability of obligations, then the management function of the estate is likely 
 to fail to some degree. That then has a consequential adverse effect on all those living on 
 the estate, and all the individual freeholders whose value depends on the continued 
 maintenance of the management function, there are examples of that with some old 
 manorial lands where the manor has no income, or inadequate income, to maintain those 
 manorial lands. I advise  (a charity) and whenever one of  the 
frontage houses applies for a deed of grant for access from the roadway to their front 
 boundary over the manorial land (in place of relying on prescription) capital sums are not 
 accepted, and annual maintenance fee is negotiated, with RPI reviews, for the long-term 
 benefit of the estate. In the meantime, the association can only manage its land, in part, 
 from voluntary donations from those who care about the maintenance of its land, ponds, 
 drainage, fences etc. They are lucky: they have some very wealthy people who front the 
 manorial land and are willing to make voluntary donations. Very few estates are in that 
 position.  
Yes, unpaid sums due must be enforceable.        

18. I agree. One way or another the retained land which has a capacity to maintain the value of 
 a leaseholder’s property, or conversely has the capacity to adversely affect the value of that 
 property, must be capable of having enforcement procedures in place which the leaseholder 
 can take advantage of, even if that means compulsory acquisition of the retained land. 

Again, why a prescribed list? Why not leave it to the good sense and jurisdiction of the tribunal 
on a just and convenient basis?     

19. I hope I have understood this properly: are you suggesting that two parties who willingly 
 enter into an agreement outside the legislation which you create should be somehow 
prevented from completing their agreement? I have listened to Professor Hopkins at the 
ARMA conference talking about giving leaseholders autonomy and am struggling to 
understand this question or what's behind it.  Do you propose to make this a criminal offence? 
Do you propose to require the Land Registry to scrutinise each deal and refuse to register ones 
which breach your legislation? How exactly do you intend to enforce this oppressive proposal? 

20. The more complicated you make it, the more reluctance there will be on leaseholders not 
willing to engage because: 
a) they don't understand it  
b) they don't trust what they don't understand  
c) they have to pay people like me a large sum of money to help them understand it  
d) they don't like paying people like me a large sum of money  
e) for the most part they do not like being patronised. 

21. I agree with the general requirement. 
The Land Registry will register up to four names and the reason why four or fewer flats prefer 
personal ownership is the complications and costs of corporate ownership. I had a case once 
of three flats where they had failed to put in annual returns and the company had been struck 
off. One lessee desperately wanted to sell in a hurry, the struck off company was the only 
entity with the management and service charge rights and responsibilities. The lessee sold 
their flat at about two thirds of its true value, the purchaser threatened to apply to the tribunal 
to have a manager appointed (S.24 L& T Act 1987) and that broke the deadlock. There are 
plenty of stories of management companies having been struck off at Companies House and 
a long expensive procedure undertaken to get them reinstated.  
Why should all four lessees (or all three in a smaller building) have to agree? That gives a 
potential advantage to an unscrupulous individual whom the majority wish to exclude from 



management control (one of the principal reasons for wanting to enfranchise in the first 
place). Why should all four flats be held leasehold? What of those cases where the landlord 
retains one flat? 
No disrespect, but if there are going to be problems after enfranchisement, obliging them to 
have a company structure will not make the problems any better, and may well make them 
worse.   
I strongly believe that company law is inappropriate and onerous for a nominee purchaser 
company. The problem with relaxation is that unreasonable or unscrupulous individual lessees 
(often control freaks) will take advantage of the relaxation against the interests of the whole. 
The real problem is that lessees in trouble can only take their management and property 
issues to the tribunal. The tribunal has no jurisdiction over company matters. Rather than relax 
company rules, it would be helpful to strengthen slightly the tribunals jurisdiction over the 
operation of the management company like enforcing general meetings to take place and 
independently chaired with either an agreed agenda or an agenda imposed by the tribunal. 
That would solve an awful lot of problems with problems blocks managed by out of control 
freehold management companies.   

22.  The problem with companies limited by guarantee is that membership is not recorded at 
Companies House, if membership certificates are ever issued sooner or later people lose 
them, the directors and secretary lose touch with who are members and who are not, 
conveyance’s acting for purchasers forget to ask the membership to be transferred, and then 
the company runs into trouble. Who has meeting attendance and voting rights? The benefit 
of shareholding is that shareholders are registered at Companies House and, although not 
infallible, it is more likely that a change in directors or secretary will not disturb the records. 
You also have problems with the articles of association. Unless a freehold owning 
management company can incorporate and article by which it can raise sums from its 
shareholders which are not recoverable through the service charges, it is in great danger of 
becoming insolvent, (Chancellors House Management Limited – 21 flats – has both county 
court and FTT ongoing cases now and insolvency is an issue) directors having personal liability 
attached to them and vulnerable to unscrupulous threats of litigation from one or a small 
group of unscrupulous lessees. Morshead Mansions, London W9 is a prime example. 
Northwood Hall, London N6 is going through the same (or worse) pain as did Morshead 
Mansions. There are some solicitors who routinely advise enfranchising lessees that they 
should incorporate a capital raising article in their articles of association. If directors generally 
were aware of the risks of personal liability that exist, it does not matter whether you provide 
companies to be limited by guarantee or shareholding: nobody acting prudently and 
knowledgably would ever take on the role of a director of a freehold management or just plan 
management company. At Northwood Hall one group of directors removed from office and 
replaced by a new set of directors called for statutory accounts complying with their S.21 of 
the L&T Act 1985, asserted that what was provided did not comply, and took a private 
prosecution against the new directors and the company (citing 68 allegations of criminal 
activity) which Highbury Magistrates had no difficulty in finding the accused innocent and, 
thank god, the new directors had D&O insurance cover which carried the costs of defence. In 
some cases, the cost of D&O insurance is not recoverable through the service charge account!          

23. I strongly disagree for the reasons already given. One of the reasons why many professional 
advisors inform lessees that the Right To Manage procedure is a short term measure only is 
because of the statutory articles and association. Government will not allow the RTM 
company to be anything other than technically insolvent from day one, and the directors at 
great personal risk. 



Anyway, if you do proceed down this line, blocks of flats where the lessees are concerned 
about such matters will take steps to enfranchise and almost immediately transfer the 
freehold from the enfranchisement company into a company of their choice leaving them free 
to have whatever articles of the association they wish or for, or are advised is appropriate. As 
time goes on and more and more management companies run into trouble and disputes, 
there is a wider and wider appreciation of the risks involved on one hand, and the inadequacy 
of articles of association to deal with those risks on the other hand. No disrespect, but you 
seem to look at this from the point of view that once there is collective ownership everybody 
will get on tolerably well with each other. The reality is that most blocks do get on tolerably 
well with each other but there are an increasing small number of blocks where they do not 
and where the antagonistic lessees are finding different ways of gaining control of the 
management company and imposing their own personal wishes. The fee earning advisers are 
the only people who do well.  
In your paragraph 6.8.8 you recognise the potential for a transfer of the freehold and the risk 
of the purchaser company being unable to meet its obligations. You limit that to "by reason 
of financial difficulty", you do not consider the difficulty when no-one is prepared to stand as 
a director (an increasingly common problem) or the desperate need to get away from one or 
a small group of obnoxious lessees who happen to be shareholders of the present company.   

23. I agree. 
24. I strongly disagree. It is already difficult enough to get 50% participation in an 

enfranchisement. If government creates artificial difficulties such as is proposed by this 
question, it will be even more difficult. What is the point of enfranchising into a company in 
which its members/shareholders and its directors are put in a straight jacket, bound and 
gagged? And what if it goes bankrupt, gets struck off at Companies House, or cannot get 
directors?  
Don't you trust ordinary people to be able to make sensible decisions? I refer again to 
Professor Hopkins' talk to ARMA where he talked about autonomy. I looked it up in the 
dictionary: "right of self-government".     

25. I agree. I also agree with your proposals in paragraph 6.95.   
26. It is a strange anomaly that the present law allows the landlord to retain the appurtenant 

property providing he grants permanent rights to the existing lessee. However, where it serves 
other property (for instance, garages excluded from the enfranchisement, or shared rights 
with other persons), there is a sense in it. Where a landlord wishes to develop the roof of a 
block of flats subject to enfranchisement and the nominee purchaser attempts to gain that 
valuable right for a nominal sum, the landlord can retain the appurtenant property and grant 
permanent rights to all the existing flats but the nominee purchaser would have to negotiate 
for additional rights over the appurtenant property if it wanted to develop the roof in the 
future. If the lessees of a low-density development are really buying it with a view to total 
redevelopment in the foreseeable future with a much greater density, but do not wish to pay 
more than a nominal sum for that future development right, it is inequitable for the landlord 
to have to give up all rights over the appurtenant property for nominal consideration (on 
present valuation basis).  

27. I agree, both with regard to paying off mortgage and redeeming any rent charge.  
28. In general, I agree with this proposal but the detail is really something for lawyers, not for me. 
29. See my answer to question 26. 
30. I recognise that there are a few cases in which the leases provide for access to and egress from 

their flat and are silent on rights of use or enjoyment of gardens, shared parking areas etc. It 



is a problem, and it is usually settled by an appropriate approach to the valuation exercise. 
Beyond that, it seems to me that this is a question more for lawyers than for me. 

31. I agree. But, bear in mind that most leaseholders are trying to get away from their freeholders 
and actually do not want the freeholder left with any involvement with the company. 

32. Disagree. If they do take a lease back, do they also take a shareholding or membership? The 
most difficult part of an enfranchisement is to find one or two lessees willing to put in all the 
hard work (and it is intense and time consuming over a long period for which few are given 
any thanks) and to raise contributions for individual costs. Why should anyone do that if they 
get locked by statutory restriction which does not allow them the freedom (autonomy?) to 
make changes in the few cases which go wrong or major problems? Re-enfranchisement is 
rare, but can be a useful threat to persuade an incompetent or dictatorial board of directors 
to provide reasonable management at reasonable cost. 

 
Why 5 years? If a FTT makes a management Order (S.24 L&T Act 1987) it is usually 2 years 
unless there is a good reason for a longer period.  

33. No. And if government really does impose so many prescribed lists in what would appear to 
be an unnecessarily larger Act, probably with lots of Schedules for those lists, requiring 
specialist and expensive advice to understand it (let alone the alternative "natural meaning of 
the words" when their Lordships decide to leave their legacy in the case record), most groups 
of lessees will be advised to steer well clear of Enfranchisement Companies. And, if landlords 
are obliged to accept unwanted lease backs, they too will be only too pleased to do an "outside 
the Act" deal. Enfranchisement is not some wonderful "cure-all": you have to make it 
attractive or you will end up with another Common hold fiasco with very small take up. Do 
you want to risk that?  
And you want to control or limit transfers "outside the Act". Autonomy? Big Brother? Nanny 
State? 

34.  I have read 6.156 several times. I think you misunderstand the motivations (or not) of 
potential participants. Some enfranchisements are to remove a landlord who is perceived to 
be oppressive from any and all future involvement. Some are deliberately to exclude nuisance 
or obnoxious neighbours from the process and involvement.  
Most struggle to achieve 50% participation and waiver' have to understand that they 
participate now, when all the risks and hard work is being undertaken, or there will be no 
"open gate" at a later time of their choosing at the same or equivalent cost. 
Elderly people with no money but a desire to see change have to do a deal with a white-knight 
investor (sometimes one of the other lessees) so that they can help the enfranchisement but 
will not have the same benefits as a participator paying his or her way. 
A block with a mix of short leases, longer leases and extended leases need complicated 
negotiations to hold the whole scheme together. 
If additional sums have to be paid for parking spaces, development rights, retained property, 
deals often have to be done with specific lessees. 
If one lessee owns several flats, voting rights have to be considered. If a large penthouse is 
contributing far more than a bed-sit flat, contributions to cost and voting rights have to be 
considered or the tenant who feels aggrieved just boycotts the whole process. 
If the block has different forms of lease with different service charge or management 
provisions which are valuation sensitive, difficult negotiations and decisions have to made. 
Some will accept new leases and participate, some will not and are excluded until they change 
their mind. 



If the building is a mixed use building there may be little or many valuation sensitive matters 
to be settled. 
If one part of the building is suffering from substantial defects, but not the remainder, there 
are likely to be major valuation consequences to be negotiated and a future major works plan 
to be agreed. If not, some people will not put their money into what is, in effect, a speculative 
scheme full of risks and uncertainties. Why should they effectively trade part of their rights as 
lessees under the Landlord and Tenant Act 1985 to become a landlord? 
Some tenants trust the promotors of the scheme to have a proper and fair election of directors 
as soon as enfranchisement has completed. Some do not. Some promotors want to be out as 
soon as "job done", but no-one else will step forward. Most have a "honeymoon" period, some 
have had promises that service charges will be reduced post enfranchisement and either they 
are (often with a rapid deterioration in management) or they find that problems are far worse 
than they were lead to believe, service charges have to rise or management declines and flat 
values recede. Taking control was a prime reason for enfranchisement, but the dream and the 
reality are quite different! Then a non-participator claims a new statutory right to become a 
member of the company and have an equal say! I do not think so. The motivated active few 
are better off doing a private deal with the landlord, serve a S.5 Notice under the L&T Act 1987 
and take control.    

35. Some use company limited by guarantee, some companies with shareholders. The upfront 
costs and formalities are not critical. The lessees do not understand the differences and are 
guided by their solicitor or a particular lessee who claims to be knowledgeable.  
The best directors do comply with company law when one of the directors know what those 
are. The rest treat the law as one of those things that you only bother about when there's 
trouble: "if at first you don't succeed, try reading the instructions". 
If you prescribe articles of association they will be initially ignored until they can't be ignored 
any longer when it's probably too late. There will gradually develop the same reluctance as 
has been, and is developing, over RTMCo statutory Articles. They are OK for a standard block 
with no problems, but otherwise not fit for purpose. 
There are plenty of cases where it is decided to separate the ownership of the freehold (the 
asset) from the management responsibilities (the liabilities). They do not want insolvency or 
bankruptcy over the management function to lose them the freehold interest by it being 
passed to receivers or administrators. If the existing leases do not have a third-party 
management company, and they do not want yet more time trouble and expense in changing 
the leases, it is straight forward for the enfranchisement company to grant a head lease to a 
newly formed management company and separate the asset and the liabilities. That also 
means that non-participators in the freehold purchase can, nevertheless, be members of the 
management company and have voting rights over management issues. It solves quite a few 
problems. Will your proposals allow that to happen? 

36. For bog standard cases, I do not suppose that it matters very much whether you leave them 
free to negotiate (autonomy?) or put limitations on them. It's all the unusual cases (no 
disrespect but you cannot possibly foresee them all) which need to have the freedom to 
negotiate their own solutions to the particular problems they find themselves in. Most will 
take competent advice and end up with a reasonable solution. Of course, some will make a 
bit of a mess of it. The question is, will there be a bigger mess created by the few who do not 
take competent advice, or will there be a bigger mess caused by unsuitable statutory 
limitations? It is messy ones to people like me to obtain management Orders, or to re-
enfranchise, or to vary their Articles of Association, or so a transfer from one company to 
another company on terms, or spend a lot of unnecessary money on litigation. The shame of 



it is that, in many of these disputes which are service charge or management related, they are 
not allowed to set themselves up with an agreement that disputes will go to Arbitration: S.27A 
(6) L&T Act 1985. An ability to have a pre-dispute Arbitration agreement as an alternative to 
FTT or county court, would help many cases. Your concern is that investment landlords would 
have an unfair advantage. So, what about lessee-controlled management companies? Can’t 
they and their lessees have the option of choosing arbitration?    

37. Compulsory leasebacks would help some who do not wish to buy the landlords retained parts, 
but positively prevent other enfranchisements in which a prime reason for enfranchising is to 
get rid of the present landlord, and never see him again! 
If he does have leasebacks, is he going to have any voting rights? Will he have a right to stand 
for election as a director? Let us remember, he is operating a business, he has an established 
team of lawyers, valuers, surveyors and any other advisers, his costs are business expenses 
and tax deductible. The leaseholders are lay people in such matters, they do NOT have a team 
of established advisers, their costs are not business costs which are tax deductible and for 
those reasons, where there is any ill feeling between them and the old landlord, they do not 
want him to have any voting rights or any opportunity to stand as a director of the company. 
So, you legislate that he may not do so. So, he transfers his new leasebacks to another entity 
and they are no longer held by the previous landlord but in the name of an entity over which 
he happens to have control.    

38. I agree with these points and you seem to have covered the foreseeable variations and 
recognised that anomalies will turn up. Fixed caravans for holiday use with the lease requiring 
that they be used only 11 months of the year? Holiday cottages run as a business and not as 
somebody's home? A flat run as an Airbnb business uninterrupted by occupational use of 
sufficient term to justify calling it a residence? One of those end of garden buildings, itself 
detached and self-contained, but its only access is through the front/side garden area over 
which rights and responsibilities are absent from the lease? 

39. I agree. 
40. 8.71 I agree so long as a landlord is not able to frustrate enfranchisement by dividing the 

freehold title so that each lease has a separate landlord. 
8.72 I agree. 

41. I agree. 
42. I agree. 
43. I agree. 
44. 8.104: Self-contained building - I agree. Self-contained part of the building: this needs tidying 

up. Whether or not there are separate services gives rise to a lot of argument. Shared 
driveways or ramps serving two adjoining buildings gives rise to argument. 
8.105: Only a lawyer would understand that definition, and you know where that will lead. 

45. I am always in favour of giving the tribunal wider jurisdiction than it has on many matters at 
the present. Not only from the point of view that they can then actually determine a dispute 
that comes before them, but arguably more important, a determined party will not be able to 
assert that the tribunal has no jurisdiction, using that to ramp up the cost of dispute resolution 
forcing the weaker party to give way.     

46. This concept works historically relatively well because so few mixed-use buildings were 
developed. That has changed, and there is an increasing tendency for mixed use buildings to 
be developed. Developers make sure that the non-residential part is over 25%. Historically, 
there are many buildings in city centres in which the freeholder did not want the management 
responsibilities of the residential upper part but did want control over the commercial 
elements. They commonly granted a head-lease of the residential parts so that, for the most 



part, those residential parts could be separately managed from the commercial elements. 
Recognising that, over time, there will be this increasing tendency to more and more mixed-
use buildings (particularly because of enfranchisement legislation) can you not incorporate 
another right for enfranchisement of the residential common parts so that they can be 
managed in that way, separately from the freeholder’s management of the whole? At present, 
aggrieved residential lessees in such a situation can only apply for a management Order 
pursuant to S.24 of the L & T Act 1987. They have no access to freehold enfranchisement and 
no access to RTM company legislation.     

47. Agreed. 
48.  Agreed. 
49. Agreed, any more than 50% would be onerous and put enfranchisement out of reach to many. 

Any less than 50% exposes the majority to the risk of minority control leading to no better 
situation than with an "onerous" landlord. 

50. Agreed. There are many cases in which one lease has already been extended and the lessee is 
not interested in paying more money or going through that process again, the other lessee 
then wants to extend, and the freeholder gets left with a worthless asset having onerous 
management responsibilities attached to it. That then leads to absentee landlord cases which 
are excessively expensive to resolve via a county court vesting order followed by an upper 
tribunal appointment of a valuer pursuant to S.33 of the L & T Act 1987, payment into court 
and court ordered registration. However, there is often animosity between the two lessees 
and my opinion is that there should be a mandatary offer to the non-participating lessee 
enabling that lessee to take part if he or she so wishes. All this is definitely a problem that 
needs a solution.   

51. Agreed. It is most unfair on those who do not have the money or the will to transfer one or 
more leases out of the single name in order to then qualify, compared to those wealthy and 
well-advised people who are prepared to take that step.   

 52. I disagree for reasons given in reply to question 46. In my opinion it is unfair just to cut off 
residential lessees from similar rights merely because the developer took enough time and 
trouble to develop more than 25% commercial space, or an unscrupulous landlord (with or 
without planning permission) granted a business tenancy of one or more flats to tip the 
balance. Whether he was right or wrong to do so is not the point. The point is that the litigation 
battle has to be engaged in which the wealthy freeholder operating on tax deductible 
expenses always has a big advantage.   

53. I have only dealt with one resident landlord exception, there would have been no prejudice 
to him had he allowed the enfranchisement which was only started because he was such an 
incompetent manager of the service charge account. I really do not understand the 
justification for this exception, after all, the alternative is a S.24 Order, then 2 years later take 
a compulsory acquisition claim. Operational railway tracks I agree. 

54. I agree. 
55. For reasons given in answer to 50 and 53, I do not agree with an exception because the 

landlord retains one flat out of two. The issue really is about the landlord granting himself 
consents, permissions or rights which prejudice the other lessee. I have had two or three cases 
where such disputes have resulted in an application for a management Order and it can get 
very unpleasant. There needs to be some solution to this problem which does not involve the 
expensive and laborious process of applying for an Order which may not be granted. 

56. You are right that it is a very difficult issue, and I question whether a good answer can ever be 
found. This is not really an issue about quality of ownership rights, it is an issue about the 
management function, the service charges, breaches of lease and matters such as that. The 



person with the loudest voice and deepest pocket in any one-to-one action almost always 
wins. It really does not matter which of these alternatives you choose, that is not the way that 
the disputes will pan out and be settled. Most pairs of flats or maisonettes get on tolerably 
well with each other, it is the few who do not which can cause emotional distress way out of 
proportion with there being only two flats. I wish you good luck with that one. You will need 
it.   

57. As you say, there are different ways of dealing with the matter in reality and I agree that a 
limitation would be a somewhat artificial contrivance (no disrespect, but the same principal 
should be applied to many other of your proposals in this consultation document) there is a 
whole industry out there waiting for the next set of artificial limitations imposed by statute 
for industry wheels to start churning and produce money. 

58. Aggressive commercial investors have the professional team, the money, and the profit 
motivation. When does a retired person who lives in one flat, owns another flat for its income 
and contemplates the purchase of a third flat change from being a private individual to a 
commercial investor? 

 
The proposal is undesirable in my opinion. 

59. Rhetorical question! All the points and 8.194 make the process out of reach of the lay person, 
professional help is required, some of the old rateable values can't even be accessed any 
longer (through local authority/VO/local library etc.) it is hugely and unnecessarily 
cumbersome. 
Any reform would be good.    

60. To some extent I think you are looking at a bit of a historical problem. The market is already 
moving. Shared ownership: is the person in occupation a sufficiently qualifying lessee? Is the 
housing association or other entity a commercial investor? 
Equity release: who is the lessee and who is the commercial investor? 
Collective investment schemes: is the investment vehicle a commercial investor? Are the 
shareholders or participators in such a scheme commercial investors? 
Multiple owners? Family ownerships? Trusts?  
The market is moving towards fragmentation as prices move away from the ability of the 
individual or his/her family to afford it. How that fragmentation of leasehold (and freehold) 
titles are managed in the future by legislation, and how quickly legislation will respond to the 
problems as they emerge will be a big issue coming up relatively soon in my view. 
Looking at the bigger picture therefore, I cannot see the justification of prejudice against 
commercial leaseholders.   

61. Agreed. 
So far as the valuation is concerned, I would tentatively suggest that the whole interest has to 
be viewed as one and leave it to the shared ownership parties to resolve their own problems 
as to apportionment. Keep the legislation simple. Do not make the mistake of 
overcomplicating it and overburdening the courts and tribunals to the joy of the fee earning 
advisers, and the pain of the very people whom you are trying to protect. 

62. For reasons given in answer to question 61 it is my view that the whole shared ownership 
interest should be regarded as one, and the shared interest parties be left to apportion the 
premium payable between themselves. Very quickly, shared ownership agreements will 
develop workable terms and the nature of shared ownership organisations suggests that they 
are unlikely to be unfair. There is more than one form of shared ownership and others are 
likely to develop in future. 



63. I have nothing to add to my answer to questions 61 and 62, the details of shared ownership 
are not really my field. 

64. If the National Trust has granted a qualifying lease of over 21 years of a particular property 
within their portfolio, then it seems to follow that they have not retained day to day 
possession of that property for public or National Trust purposes. If that is right, I see no 
reason why the National Trust should keep an exception for those types of property. 

65. I and many other members of my firm have negotiated new leases in 1993 Act form on flats 
in buildings owned by the Crown and generally found it no different to similar negotiations 
with flats in buildings owned by one or other of the Great Estates. 

66. I refer to my answer to question 64. If a community land trust has granted a qualifying 
residential lease of more than 21 years of a residential unit, then they obviously do not need 
use of that property for the purposes of the community trust for the foreseeable future. Why 
should they therefore be excepted? 

67. These exceptions fall into two broad categories: a. those exceptions where the landlord will 
not deal in any circumstances b. those exceptions where the landlord is willing to do a 
voluntary deal outside the Act, mostly at a fairly negotiated price but, sometimes, they take 
advantage of the exception to exact more favourable terms. 

68. Insufficient experience to reply. 
69. I do occasionally carry out valuations where tenants wish to exercise staircase rights in their 

shared ownership flat and the parties cannot agree the proper price payable. In times of 
substantial buyer demand, developers do not need to sell on the basis of shared ownership. 
In times of buyer scarcity, developers need to do whatever they can to find a way to attract 
buyers to their products. As stated earlier, the market is gradually but steadily moving to 
different forms of fragmentation. Conventional shared ownership is only one form. Some 
elderly people, instead of turning to equity release companies, turn to members of the family 
and enter into some form of shared ownership structure releasing cash to the elderly, keeping 
them in their own home for a longer period than would otherwise be the case, and giving 
inheritance tax considerations an opportunity. Some investors specialise n life-tenancy 
schemes at nil rent for an unspecified term. 
Different forms of shared ownership and fragmentation of ownership, will require more 
statutory rights as time goes on and more ideas emerge.  

70. Agreed. 
71. Agreed 
72. Getting one person to sign a single notice is not difficult. Getting multiple persons to sign a 

collective notice can be very difficult. They are abroad, or in hospital, away visiting relatives, 
or just plain careless. If somebody signs on their behalf that person ought to have a signed 
letter of instruction which can be produced if challenged. With elderly people, those holding 
a power of attorney should be allowed to sign on their behalf. Executors ok. I do not personally 
see why mortgagees in possession are excluded, they should also be ok. One problem has 
arisen at Northwood Hall N.6: the nominee purchaser has required participating tenants to 
sign an irrevocable participation agreement. Tenants who have then changed their mind 
before a Notice has been saved have been refused a right to withdraw. That’s not right. 
11.25. I agree 
11.26. This is a formal notice. I agree to a statement of truth.   

73.  I agree to both proposals. 
74. 11.39. Full details about leaseholders claim - yes 

Proof of the leaseholders title - no unless challenged. It makes it cumbersome and most 
landlords know who the leaseholders are because they are the people from whom they collect 



ground rent and/or service charges. That added burden should not be necessary unless there 
is a challenge. 
11.40. If you can prescribe one form of claim notice that would be a tremendous advantage 
from an administration point of view. 

75. Agreed. 
76. Agreed but this is really a matter for lawyers rather than valuers such as myself. 
77. Attaching a draft contract lease or transfer can cause time delays, time consuming problems 

and substantial costs, particularly bearing in mind that, even if only in a very few cases, the 
notice is withdrawn. Straight forward cases: ok. Complicated cases: it won't work within 
prescribed time limits and at reasonable cost.   

78.  Agree. But if the one landlord is a Tenant controlled company? 
79. Agree. 
80. Agree. 
81. Agree. 
82. Agree. 
83. Only if they are able to show that the tribunal has misdirected itself or made a determination 

which no other competent tribunal would have made. Also, that they should pay the wasted 
costs for both sides. 

84. This is for lawyers, not for me as a valuer. 
85. Agree. 
86. (1) With a fixed valuation date, in changing market conditions, this would be unfair. There 

must be some degree of certainty. 
(2) If you do proceed with (1) above, then (2) naturally follows, but costs to the public purse? 
And games playing costs to the parties? 
(3) Again, this necessarily follows if (1) above is enacted, but it is a bit cumbersome. Surely 
there is a long stop time limit which can be incorporated and avoids the costs of having to go 
to a tribunal? Will the tribunal be able and willing to deal with such application on a paper 
determination? How long will the tribunal take? Can you not deem a notice to be withdrawn 
if no application to the tribunal has been made within six months of service of the notice of 
claim, or service of the response notice, whichever is the later? 
(4) All the leaseholders bringing the claim? Where does the applicant get their contact 
addresses from? Isn't this getting terribly cumbersome? Are you not just putting more 
unnecessary restrictions in the way to prevent an enfranchisement getting off the ground?   

87. Agree. 
88. The idea is fair but exactly how does the applicant get the vendor landlord to pay? Sue him? 

In reality, he will refuse to pay and the applicant will not wish to spend the resources necessary 
to obtain payment. More litigation: cost to the public purse? 

89. Agree. 
90. Disagree. Getting the mortgagee's co-operation to merging the titles is an expensive process. 

There are many cases in which the lessee is granted the new lease, the old lease remains in 
place with the mortgagee and the merging of the titles only takes place when the lessee 
wishes to sell or re-mortgage. That option should remain. 

11.177 Agree. 
91. Agree. 
92.  Agree. 
93.  11.183  

(1) If you specialise sufficiently, you get used to the different regimes.  



(2) The current rules on missing an uncooperative landlord are very expensive and very time 
consuming. I am occasionally appointed by the upper tribunal in S.33 L&T Act 1987 cases 
which are a nightmare.  
(3) Landlord contact details are only difficult when they are missing/absent. In the vast 
majority of cases the tenants have it on their S.47/S.48 notices pursuant to the L&T Act 1987. 
(4) The notices themselves are not time consuming, it is when a participation agreement is 
required: getting it agreed and getting everybody to sign can be very difficult.  
(5) Your proposals on the service and validity of notices are a breath of fresh air. The current 
law is full of elephant traps and potholes.  
(6) Very few landlords fail to serve the counter notice as the penalties against them are too 
high for doing so. Besides which, most landlords have invested for this event: they actually 
want the money. Particularly so with new leases, perhaps not so much with collective 
enfranchisements.  
(7) If you do not have deemed withdrawals, then you create uncertainty. A future attempt at 
enfranchisement could encounter unexpected and costly consequences if they did not know 
or had forgotten about an earlier claim not deemed to have been withdrawn. Particularly so 
if you do not require all claims to have a universal declaration made against the competent 
landlord’s title. 
So far as providing figures of concern, when we set up our record system we did not anticipate 
these questions so I have no easy way of giving you any figures. 
11.184  
(1)  Much better (except for the deemed withdrawal point). 
(2) Come on, you're dealing with human beings. There will be genuine and manufactured 
disputes. Your proposals ought to reduce them considerably. 
11.185 
I like your proposals for dealing with missing or uncooperative landlords. 

94. Agree - absolutely! 
95. I agree that valuation only disputes should go to a single expert. Bear in mind that a very large 

number of commercial rent review disputes go to a single Arbitrator appointed by the 
President of the RICS and, in almost all cases, a single Arbitrator. Why should enfranchisement 
be any different? Valuers appointed by the upper tribunal pursuant to S.33 of the L&T Act 
1987 are, as far as I know, always a single valuer. Furthermore, the parties ought to be able to 
have the right to agree to submit their dispute to an Arbitrator (I acknowledge post-dispute 
agreement) if they are prepared to pay the cost of an Arbitrator if they prefer to agree a 
specific Arbitrator, have their case probably heard more quickly, and be less vulnerable to 
appeal as it is more difficult to appeal an arbitration than it is to appeal an FTT determination. 
The probable increased cost is thereby balanced by certainty, speed, and less vulnerability to 
an appeal process. 
If you don't like that, then I suggest that the model for your rules is already there: S.31/33 of 
the L&T Act 1987. 

96. In the cases I have dealt with which have had to go to the county court (challenges of validity 
of notices and vesting orders in absentee landlord cases) the time delays have been ridiculous 
(sometimes 2 or 3 years) and the cost is horrific but has to be born when lessees find that 
market ability and mortgage ability of their flats has been particularly adversely affected. 
Let us bear in mind, that some landlords deliberately use litigation threats and tactics to put 
people off - sometimes successfully so. Earlier, you talked about it being unfair on landlords 
to be penalised if they fail to serve their notices in time. If you do not maintain time limits and 
penalties you will encourage litigation games playing which puts the lessees at a distinct 



disadvantage because landlords can build up a lot of experience in playing such games over a 
period of time. Mind you, there have been a few lessee groups have been pretty good at that 
as well! 
The single forum concept is to be welcomed.   

97. Yes, I agree. At one of your meetings in the summer Angus Andrew was there from the FTT. If 
I remember correctly, he said that most of the applications they now receive are exclusively 
about the marriage value element of the price payable. Decisions over the last few years from 
the upper tribunal over marriage value calculations are absolutely unbelievable. They cannot 
make up their mind whether they prefer market evidence (sometimes found to be unreliable) 
or the Savills graph taken from prime Central London properties exclusively and then applied 
to suburban properties, and the lower tribunals now seem reluctant to follow the upper 
tribunal and have gone back to an average of the non-PCL graphs for non-PCL properties: See 
the upper tribunal decision in 76 Hampden Lane, London N17. 
The subsequent lower tribunal decision in 57 St Donatts Road, SE24. 
The FTT subsequent decision in 33 Craven Park NW10. 
This type of hugely disproportionate figures in the presented evidence and decisions makes a 
mockery of the concept of justice.    

98. In other fields of compulsory purchase or statutory intervention (compulsory purchase, 
restrictive covenants, dilapidation claims, diminution in value claims) the principal is that the 
landlord or building owner is paid damages. Not damages plus profit. In leasehold reform, the 
landlord is paid his diminution in value plus his profit margin - half the marriage value. It is 
offensive that the landlord is entitled both to claim his profit margin and also be able to 
recover his costs. He should have one or the other but not both.    

99. The first point to make is that many landlords claim unreasonable or even excessive 
recoverable costs. My firm keeps a schedule of tribunal cases where costs have been 
challenged, what costs have been sought and what costs have been determined. Most lessees 
just pay: They've had enough: They want closure. If landlords are going to be allowed to 
recover ANY costs, they should state what they are going to claim in their Response Notice. 
At present, they do not tell the lessee what they are going to claim in the hope of surprising 
the lessee with their claim after the premium has been agreed or determined in the 
expectation that there will be no resistance. That is unfair. The lands tribunal decision in 
Blencrown v the Church Commissioners established that it should be a reasonable number of 
hours at a reasonable hourly rate. Valuers who act for the great estates typically ask for two 
valuation fees (one valuer dealing with the FHVP of the property concerned, the other valuer 
dealing with the statutory calculation). On more than one occasion they have been taken to 
the FTT who have determined that they are not entitled to more than one valuation yet they 
persist in asking for two valuation fees. In a recent case where the premium for a new lease 
costing £2.8 million where the existing lease was close to expiry, the landlord was seeking 
£29,000 recoverable costs! 
There are undoubtedly some very complicated cases, particularly where collective 
enfranchisements are concerned with retained properties, further development rights etc. 
In arbitrations, if one party has acted unreasonably, failed to comply with directions, created 
unnecessary or excessive work for the other party, there are usually cost consequences. When 
I have such situations before the FTT, I am told that the FTT is a no costs forum and the other 
party (usually a landlord) can act as unreasonably as he likes but there will be no cost 
consequence. That needs to change. I accept that a few lessees also behave unreasonably and 
would be expected to have similar cost consequences. 



Costs applications should be dealt with on paper as a matter of course unless there are 
particular reasons why not and the FTT should have wider jurisdiction on costs. That, 
combined with landlords having to state on their response notice what their recoverable costs 
will be ought to make a great deal of difference. 
13.91. I agree.      

100.  I agree, but why are you looking at this only from the point of view of one party? Sometimes, 
an enfranchisement claim fails precisely because of aggressive or pressure tactic behaviour 
from the landlord. Sometimes, a claim is withdrawn because the landlord makes alternative 
proposals which either settles the matter (except costs - surprise, surprise!) or causes a 
marginal number of participators to withdraw which, although not fatal to the claim which 
has by then been accepted, nevertheless causes financial embarrassment and an inability to 
proceed. Why are you not looking at cost consequences from the lessee’s point of view as well 
as the landlords point of view?   

101. That already happens with new lease claims: the landlord can request 10% of the claim notice 
figure to be deposited. If you want to kill off collective enfranchisements then, by all means, 
impose a cost security requirement. Why do you think a collection of lessees, most of them 
lay people in property and legal terms, many of them way out of their comfort zone already, 
who have already had to put up initial funds to pay for the advice they need before a claim 
notice can be served, are going to get the confidence to put up yet more money for the very 
landlords who are going to make a profit out of them! I repeat, please bear in mind that the 
landlord is operating on tax deductible business expenses: the lessees are operating on tax 
paid personal money. There is no equality in this situation.      

102. I started my career in property before the 1967 Act was enacted. I have been active in 
leasehold reform work ever since the 1967 Act was enacted. I have never yet come across the 
sort of vexatious behaviour or repeated claims without merit. How many landlords do you 
think will make these applications to a tribunal without justification as yet another litigation 
tactic? And I am not just talking about investor landlords (they actually want to make their 
profit in most cases), but those lessee controlled freehold companies where the board of 
directors is effectively in the hands of one control freak or a small group of people with their 
own agenda. 
I disagree with your provisional proposal. 

103. In principal, I agree that the tribunal should have such powers. The problem is that, in practice, 
tribunals tend to take the line that they are a no costs forum and very rarely give costs orders, 
even when there is good reason to do so. I deal with a lot of management orders and some 
extremely difficult/disruptive lessees whose behaviour has made the management order 
necessary. Even in those cases, only on two occasions have I been able to persuade a tribunal 
that they ought to grant some costs, and even then, they don't award very much.  
If you are serious in wanting to stop litigation games and bad behaviour, the tribunal not only 
needs a slightly wider jurisdiction, they actually need to use it.   

104. I disagree. 
105. Landlords vary enormously. There are some who will give an almost immediate response to a 

notice of claim received with a reasonable proposal (OK, at the top end of what would be 
expected) but for a quick deal and a low cost: they are professional investors, they do not wish 
to waste time or resources, and they act as they ought to. On the other hand, you have the 
Great Estates who are the polar opposite. I will deliver (or have delivered) a copy of my firms 
log of tribunal decisions on costs from which you can see the scale of differential between 
what was claimed and what was determined in those few cases where the costs were 
challenged. For many lessees, they are already deeply committed, have spent a lot of money 



already and it is too late to challenge the costs after an agreement has finally been reached 
or a determination made. They just pay.     

106. I am involved in a great deal of dispute work, sometimes as an Expert Witness, sometimes as 
an Arbitrator. As an Expert Witness I am constantly reminding my clients of the possible cost 
consequences of disputes on trivial matters. I am sorry to say that there are many advisers in 
the dispute business who appear to actively encourage their clients to battle on, and experts 
who have given an over optimistic first assessment of their client’s case which they feel they 
have to support even when it becomes clear that that assessment is no longer sustainable. It 
is not always the parties which ought to bear the costs, sometimes it is the advisers who have 
encouraged the pursuit of a bad case. As an Arbitrator, I am frequently drawing the attention 
of the parties to the build-up of costs when I believe it might be helpful to encourage 
narrowing of the issues even if not a settlement of the total dispute. One of the reasons why 
so few enfranchisements actually go to the tribunal (probably less than 1% of all cases) is 
because lessees have no idea what the outcome will be, and landlords who do have a pretty 
good idea of the likely outcome, can make a well-judged assessment of what final offer to 
settle they can afford to make. Unfortunately, there are many landlords who will not negotiate 
seriously (or sometimes at all) until the lessee has served their application to go to the tribunal 
(involving the payment of an application fee) at which time the landlords know that there is 
no chance of a deemed withdrawal and there is no longer any point in refusing to negotiate 
properly.  
I accept that there are some lessees who drag things out as long as they can for cash flow 
purposes. Both sides sometimes play a game. 
If a lessee wants to sell their flat, we advise them to hold it off the market until an agreement 
has been reached for, if the landlord knows that the lessee wants to sell, he also knows that 
the lessee does not have the time or resources to take the matter through a full tribunal 
hearing: he is in a dominant position.     

107. One of the practical problems with 9(1) valuations is finding out the old rateable values to 
establish whether the property does or does not qualify for a 9(1) valuation. Increasingly, they 
are not available anywhere. So far as concerns London and home counties properties I cannot 
see the justification for retaining the differential between 1967 and 1993 Act valuations.  
I do understand that in Wales and up north it is a very different set of circumstances.   

108. What is low value in an affluent area can still be a high value in the distant reaches of the 
country. It is not then just a matter of low or high value, it is a matter of geography and 
whatever qualification principals you lay down, there is certain to be an element of 
arbitrariness about it and claims of unfairness. Best of luck with that one.    

109. Really? Claims of discrimination? Allowing people to get involved in making false claims, and 
being accused of if it was actively encouraged? More complexity? Evidence of owner 
occupation having to be produced? Owner occupied at the point of serving the notice of claim, 
or for at least a defined period before that? Residency test previously abolished, two-year 
ownership test about to be abolished, what about the lessee who has only just completed the 
purchase and hasn't moved in yet? Keep it simple, do not be lured into unnecessary 
complexity which only the fee earning advisers understand in order to reach an exaggerated 
sense of fairness. 

110. If you look back into the Land's tribunal decisions from the late 1990's, in particular that of 
Perham Road, Mr Bebbington and Mr Cutler both gave evidence as ground rent investors on 
how they valued properties which were offered to them. It was a multiple of the passing 
ground rent plus hope value when the leases were short enough for them to justify paying 
hope value. I have never understood why landlords should have complicated calculations of 



equated yields over future reviews, many of which will happen long after the investor has died 
or sold. It is only in the rarefied world of leasehold reform that investors pretend that a rent 
review which is more than 20 years in the future is of any interest to them whatsoever. Let's 
face it, many of the buildings which are being valued like they are permanent features of the 
landscape for the next 999 years, are going to reach a state of obsolescence long, long before 
then. If William I had granted a 999-year lease on the first building he came across in Hastings 
in 1066 there would still be approximately 40 years unexpired!    

111. Here you have a problem. There are some investors who buy long unexpired terms and are 
really only interested in the ground rent income. Some of them are institutional investors who 
are investing pension fund money. They are long term investors for, the ground rent income 
and they value it at markedly different rates depending on whether they have the 
management responsibilities or not (they prefer or insist not) and whether the property is of 
a long-term investment standard. 
Then there are the investors who buy interests at a little above the marriage value threshold 
or below it down to about 40 years unexpired and their interest is in making a capital profit 
when an enfranchisement takes place. The ground rent income is of relatively little 
importance compared to the potential capital gain. They depend on a volume portfolio and a 
percentage of turnover each year: they just don't know which ones will turn over next year 
and which ones will remain in the portfolio for a long time. 
There are then the other investors: they buy for the insurance premium, the management 
fees, the administration fees, the potential to build on the roof, they like defective or 
inadequate leases which the lessees cannot vary because the jurisdiction of the FTT is far too 
limited. They actively look for breaches of lease such as subletting without consent where 
consent is necessary, unauthorised alterations, management companies which have been 
struck off the Companies House register for failure to make returns, low density developments 
where they can start buying in flats with a view to letting them in the short term until they 
have control and can start thinking about redevelopment. Watching for flats put up for sale 
through the auctions which is usually a sign of distress prices because the management 
function is defective. Those are the sort of investments they're interested in. They don't care 
what the ground income is.  
There is no fair way to prescribe rates in all these different circumstances.   

112. What we have (Sportelli) works. 
113. The present situation with marriage value calculations is absolutely farcical and the upper 

tribunal have proved that they are quite incapable of giving clear and reliable guidance to 
assist valuers and lower tribunals. What is happening in this field at the present time is quite 
shameful on my profession. The 50% marriage value entitlement is the landlord’s profit when 
the lessee wants to or needs to do a deal. The Act itself has had an enormous effect on the 
market with mortgagees, solicitors and purchasers believing that they must have a lease of 
more than 80 years unexpired or there is some sort of danger which they should avoid, even 
though most of them will be dead long before then, and many of the properties will have been 
replaced by redevelopment. One of the main reasons which keep the properties in use for so 
long is because lessees, through their own capital resources, keep upgrading the services, the 
fittings and the fabric of the property, at their expense, for the benefit of the landlord and his 
50% marriage value entitlement. The disregard for improvements is given lip service by the 
tribunals and valuers. The expression "unimproved but in repair" does no justice to the 
enormous variety of conditions in which different properties have reached, or have avoided. 



The 80-year cut-off should be removed (its original intention has been lost a long time ago) 
and a single graph line of relativity should be prescribed for all properties as the lands tribunal 
once contemplated when delivering their decision in Arrowdale.    

114. The point made is all very well when the lease has not expired at the valuation date. In rare 
cases, the landlord failed to serve a termination notice, the tenant in reality is holding over, 
serves a Notice of Claim, there is a presumption that the landlord will serve a termination 
notice the day after the date of the Notice of Claim and there is then 6 months unexpired to 
factor into the calculations. Alternatively, a Notice of Claim is served at some time in the last 
6 months before a termination notice has been served by the landlord. Whatever you decide 
to do, you will have to factor in those rare occasions. I have only dealt with two of them since 
the Act came into effect. Nevertheless, they do exist.         

115. If you remove the disregard for tenants’ improvements, I anticipate there will be an extremely 
strong reaction. The original disregard has been watered down by tribunals and there is some 
doubt in regard to improvements for which either no consent was granted, or the lessee 
cannot prove that consent was granted. Sometimes, consent is granted on the basis that the 
works of improvement are consideration for the landlord giving grant! If properties are not 
improved by the tenant over the decades, then many modest value properties would have no 
more than site value at the end of the term. It is inequitable that the landlord is entitled to a 
reversionary value on the assumption that there will be no deterioration or obsolescence in 
the value of the property between the valuation date and the term date. That principle was 
recognised in the 1967 Act where the landlord was held to own the site and the lessee was 
held to own the building. Rather than merely retain the improvement disregard rule, if you 
have equity in mind, and you want to make enfranchisement less expensive, the improvement 
disregard rule ought to be strengthened not removed.    

116. If leaseholders collectively accept a development restriction, the upper tribunal can be 
virtually guaranteed to interpret that as there being SOME value if the landlord asks the 
lessees to so elect and they decline to do so. Making no election when there is a right to elect 
must have some meaning ascribed to it. If a landlord can provide reliable evidence that there 
is development value then compensation should be assessed and paid (which would inevitably 
depend to some extent on the risks and rewards available). Actually, what is unfair, is when a 
landlord has brought resources and money into establishing development potential, the 
lessees serve their Notice of Claim (with the valuation date) before a planning permission has 
been granted and then argue that there is no value or heavily discounted value. Well advised 
corporate landlords with an associated company protect their position with granting a lease 
of the airspace or roof space or whatever in good time. Other landlords set about making 
offers to do deals which are often successful where they have taken the trouble to maintain 
good relationships with their lessees. Bad landlords generally get everything they deserve. My 
view is that this one is best left alone. 

117. In my opinion, the guiding principle should be that the landlord should be compensated for 
damage (as with other compulsory purchase situations) and not for damage plus profit. 
To capitalise a small ground rent where the landlord has management liabilities and 
responsibilities at the same prescribed rate as a ground rent attractive to institutions and 
pension funds where the management responsibilities have been passed off to a lessee-
controlled management company, is clearly inequitable and I would expect major objections 
if it were attempted. 
To prescribe a deferment rate would be to do no more than Sportelli has done in practice. It 
meets with a few complaints but, on the whole, it works. 



The FHvp figure used for the deferment is very much in favour of the landlords for reasons 
explained earlier. Obsolescence between valuation date and term date is disregarded. A 
Victorian conversion is not going to exist at the term date unless the tenant improves and 
invests money to prevent obsolescence. The cost of complying with new laws over fire 
regulations, insulation, energy etc. are invariably paid by the tenant which improves the 
landlord’s property but it is the landlord which gets the benefit. That is inequitable.  
In reality, the hypothetical buyer for the landlord’s interest will pay hope value, and therefore 
that is an item of damage. 50% marriage value is an item of profit and I really do not see why 
the landlord should receive that. 
If there is retained property or development value, then its loss would be a matter of damage 
and the landlord should be paid a reasonable sum for it. But not one which reflects the 
potential for profit. Damage only. 
If you do keep hope value or marriage value, I refer back to the land’s tribunal decision in 
Arrowdale when they proposed that the RICS ought to get a working party to agree one graph 
of relativity. The principle that one graph of relativity is acceptable has therefore been 
established. Let us be quite honest, none of the graphs are anything other than downright 
opinion, or somebody's interpretation of what they call "facts". After 25 years of the 1993 Act 
the arguments over marriage value are worse than they have ever been in my experience (see 
the upper tribunal decision in Ironhawk). Many attempts have been made to find a solution, 
all have failed, the only way you will resolve that problem is either to eliminate marriage value 
or prescribe a graph. Quite frankly, I do not see why you should not draw a straight line 
between term date (nil years unexpired) to 80 years unexpired and everything above 80 years 
unexpired gets no marriage value. It's about as fair as you would ever get: landlords will be 
relieved that it is not being abolished altogether although they would never admit that!   

118. "The type of claim to which it would be appropriate" is the elephant in the room. If you 
prescribe rates where you can and limit the landlord’s recoverable expenses (banks and 
building societies prescribe recoverable fees for mortgages, why can’t landlords for 
enfranchisements?) You will vastly reduce both the cost on the amount of arguments.    

119. It's not so much the methodology as such. It is that landlords are entitled to profit plus 
recoverable costs and some of them take huge advantage of that. When we have a reasonable 
landlord and a reasonable tenant both of whom just want to do a fair deal and a fair price, we 
sometimes get a joint instruction, a duty of care to both parties, they accept the result in most 
cases as stated earlier, there are one or two portfolio landlords who adopt a roughly similar 
approach when they first get the notice and it works well. However, there is little consistency 
of decisions from the tribunals (except for Sportelli in regard to deferment rate), tribunal 
decisions tend to be all over the place (based on the evidence before them which in many 
cases is very hypothetical or just plain poor) and there are the lessees who try to fiddle the 
participation numbers on the one hand, and the landlords who want every last penny they 
can get on the other hand. And so long as the fee earning advisors are able to generate the 
large fees which are paid at the present time, it's in their interests to encourage the disputes 
and the arguments!  

120. If you look at the present cases which go to a tribunal, the vast majority are to do with 
marriage value. Value of ground rent and reversion are mostly agreed fairly easily. With 
respect, you must do something about marriage value and you must do something about the 
level of recoverable fees. Later on, I discuss those fee earning advisors who charge success 
related fees: a practice which ought to be banned.      

121. I am not in a position to give you evidence about the institutional investments sector or the 
charitable sector. I will leave others to talk about PCL properties, a market dominated by the 



landlords who are willing to put forward vast resources because of the affect that one decision 
can have on the value of the remainder of their portfolio. Most of my experiences are outside 
PCL with owner occupiers and buy to let investors.  
a. If an owner occupier wants to sell their leasehold property with less than about 85 years 
unexpired, they are invariably advised to deal with the lease extension problems before or 
during the sale. Probate executors can do so, mortgagees in possession for some reason 
cannot do so. That is an anomaly which ought to be corrected, there are many mortgagees in 
possession short leasehold properties which go to the auctions because of that. 
b. Many buy to let investors rely on the income for their retirement, do not want to sink more 
capital into the investment and dilute their income, the lease extension is dealt with when 
they need to liquidate the investment. Others have a longer-term view. 
c. Owner occupiers deal with the lease extension if they can afford to. Many can't, and they 
don't worry about it until they come to the point of contemplating sale. Why bother? The 
unexpired term is long enough to go well beyond their lifetime. The consequence is that they 
worry about it when they come to sell or when executors/holders of a power of attorney come 
to deal with it, either as a probate or in order to finance end of life care. If they need equity 
release, they will usually deal with it at that point. 
d. Therefore, the impact of different valuation options will differ according to the category 
into which the lessee falls. If they can't afford it, it doesn't matter what the valuation 
methodology is.  
e. If they can afford it, they desperately want something which they can understand and are 
not left feeling ripped off by fees and recoverable fees.    

122. My practice is based in suburban London and home counties, 9(1) cases are uncommon and 
to be quite frank, they see the 9(1) valuation as a windfall, recognising that they are very lucky 
to be in that position. I do appreciate that people in Wales and up north (for instance) would 
have a very different view. 

123. In my area, the buy to let investors are already on the retreat and if you created a 
differentiation you would get those who are genuinely interested in long term income steering 
well clear of leases which can only bring them trouble and unwanted costs in the future on 
one hand, and those interested in profits will continue to look around the auctions for short 
lease sales by distressed sellers  who want the money quickly and will expect to have a better 
choice if you do draw this distinction. The speculators will do well. Ordinary people who need 
to liquidate their assets quickly will suffer. Fee earning advisers will do well.    

124. You must be joking. 
125. LEASE already do this. My Leasehold already publish the different graphs of relativity. These 

online facilities are available for those who look for them and are able to work their way 
through the instructions. We still get a lot of potential clients wanting advice AFTER they have 
done their research and their own calculations because they are uncomfortable with doing 
something so important to them and the security of their finances without proper advice. In 
the easy cases we can give them the reassurance they want without charge. In the difficult 
cases the online calculator is inadequate. You are dealing with people: those that need more 
than verbal reassurance (and there are many of them) are not going to trust an online 
calculator. It is a useful tool, but it isn't a great deal more than that.   

126. I agree. 
127. We already have the freshwater group putting in hand complicated option and lease back 

rights (registered at the Land Registry) which get around this problem of the nonparticipating 
lessee with a short lease. If you think you can outsmart the likes of Wallace LLP good luck to 
you. 



128. Re-enfranchisements are uncommon in my experience, there's usually a very particular 
reason for doing it (very often a severe breakdown in the management function) and we are 
currently exploring with one block forgetting about re-enfranchisement (that requires 50% 
participation) but proceeding down the path of a voluntary disposal and serving S.5 notices 
pursuant to the L&T Act 1987. Much less trouble, far more straight forward, and much less 
costly. Before leases are held by white knight investors owning intermediate leases and they 
will be unaffected.         

129. Not only in the circumstances you describe, but in more normal circumstances, lease backs to 
the existing competent landlord (where that landlord is not hated) is the usual answer these 
days. The big problem is when the nominee purchaser and participating tenants want to get 
rid of the competent landlord because of major tensions between the two parties. The 
participating tenants would really like to have the option to be able to buy him out if they so 
wish.    

130. I agree with both, and as a general principle I believe that tribunals should have wider 
jurisdiction to deal with the individual problems which some blocks have and which cannot all 
possibly be foreseen by legislation. The principal of just and convenient is a good one. 

131. Huge problems with this one: Roof Developments in particular, but also some other 
developments, almost invariably involve major disruption to the lessees, some encroaching  
on other parts of the common parts or the top floor flats and for these developments to 
proceed under present law and regulations, the developer has to do deals with the lessees so 
that there is a balance between the developers right to develop, and the lessees right to 
peaceful enjoyment etc. If you change the law so that the developer can have his development 
rights preserved, without having to do such deals and without having to balance his rights 
against the rights of the lessees, there will be huge problems and people like me will make an 
awful lot of money in giving advice. What you appear to be suggesting is that if the developer 
(who has deep pockets and tax deductible business expenses) could show that the proper 
management of any common parts is not frustrated, then those lessees who wish to oppose 
him (who have by comparison little money and are paying out of net income after tax) have a 
very much weakened position. The upper tribunal is likely to find that because the law you 
create makes a presumption in favour of development, then the lessees who are objecting 
have a very high threshold to reach in order to oppose it. They don't stand a chance.     

132. Agreed. 
133. Agreed. 
134. Thank you. This would be a great improvement. 
135. I have had two occasions in which freeholders have a duty to apportion the marriage value 

payable on a bona fida basis, we believe they have not and that they have apportioned entirely 
in their own interests, but we have no redress. It's fine if they have a duty to do this, but if 
they give it lip service and do not do so, where does the intermediate leaseholder go then? 
Generally fee earning advisers make far too much money out of leasehold reform at work, not 
that many get challenged at tribunal, when they do the record indicates that some substantial 
reductions are made (my list of cases starts with Blend Crown when a £50,000 valuation fee 
request was reduced to something like £10,000). 
There are some valuers believed to operate on success related fees (despite the fact that they 
may well be giving expert evidence in a tribunal if agreement is not reached) and this is both 
to landlords on the difference between what is in the claim notice and what they achieve, and 
to tenants on the difference between what is in the counter notice and what they can agree. 
If you can do something to prescribe recoverable fees (both valuation and legal fees) you 
would go a long way to solving many of the problems. 



In practically every other area where a member of the public has to pay recoverable fees for 
a bank, mortgagee, etc, fees are quoted in advance and either the institution or the fee earner 
has to take the rough with the smooth. 
If a landlord wants to carry out major works on leasehold property above the S.20 threshold, 
he is obliged to obtain at least two estimates and give a consultation opportunity to the lessee 
who ultimately has to pay the bill. 

 Why are landlords treated so favourably in leasehold reform act work both with recoverable 
valuation fee and recoverable legal fees?     

 
 
 
 
 

   
                         
 

   

  
    

 
 



From: morgan maureen   
To:   
Date: 12 November 2018 at 17:44  
Subject: leasehold reform evidence  

Dear Mr Brokenshire, 

 

I am pleased to see that you are supporting a change to the 
leasehold act re freeholders and leaseholders.  

I am a 999 year leaseholder in a block of three converted 
apartments in a large old house. I was on  good 
terms  for  eleven years with  my freeholder who lives in the 
top floor flat until I decided to sell my apartment. 
Immediately I put the apartment up for  sale The freeholder 
emailed the estate agent informing them that any buyers 
should be aware the He  the freeholder intended to change 
my 999 year lease to remove the recreational use of the 
garden from my apartment which is the ground floor 
apartment and only one of the three flats which has direct 
access to the garden !  My solicitor informed the freeholder 
that he had no power to alter my lease unless all three flats  , 
including myself agreed a variation to the original lease and 
obviously I was not going to agree to do  that.The freeholder 
ignored the solicitors letters and continued to email the 
estate agent  

I found a buyer for the full asking price and continued to 
progress the sale whilst ignoring the freeholders threats as 
they had no legal basis.  

On the week of exchange the buyers solicitors insisted that 
the Freeholder completed the LPE1 form providing 



information about the communal areas costs etc This form is 
non mandatory which seems to be causing more trouble as it 
seems freeholders are now using it to hold leaseholders to 
ransom for sometimes large sums of money  according to 
many posts on leaseholders forum . My freeholder didnt ask 
for money, although I did in fact offer him £10000 on the 
week of exchange, but he still refused to sign it. As we had no 
management company and no audited accounts etc I could 
not give any information about various shared expenses etc 
other than my own  bank accounts  records etc but the 
buyers solicitors were not satisfied with this. 

The reason the freeholder gave for not signing the LPE1 form 
was that he didnt want to be responsible for electric safety / 
gas boilers in the fire escape , fire risk assessment  in 
communal areas !! I did point out that only He as freeholder 
was in fact responsible .  

As a direct result of this refusal by the freeholder to give vital 
information requested,  the buyers pulled out and I was 
taken into intensive care the next day with a dissection of the 
coeliac axis and aneurysm caused by incredibly high blood 
pressure and a year on I am still  being treated for this and 
scanned. 

Now a year on  I have spent  thousands of 
pounds  on  solicitors  fees,   endured a court case and a first 
tier tribunal decision to avoid this matter leading to another 
abortive sale . The freeholder has now realised some of his 
responsibilities and appointed his own accountants to deal 
with the management issues although they have told me 
they have never managed properties before !  Freeholder did 



not serve section 20 before appointing them despite his 
recent   first tier tribunal case for failing to serve a section 20 
for works over £250 per leaseholder for roof repairs to the 
building . 

He has now emailed me serving  section 20 for new carpets 
to hallways so hopefully he has learnt some if not all of his 
responsibilities.  

I hope the above illustrates the knowledge one is expected to 
have to be a freeholder and which clearly accidental 
freeholders like mine who bought his flat  24 years ago and 
which had the freehold attached to it do not clearly have but 
feel they have a supreme position as the freeholder and can 
do as they wish through either ignorance or power . Neither 
of which is acceptable . 

It has cost me thousands of pounds to get to this stage so far 
and feel as if I am a prisoner in my own flat and cannot 
release any money from it . I am 70 years of age and have 
various health issues and would like to sell my own 
property.  After all of this trouble He has become very 
vindictive and has now threatened forfeiture of my lease as I 
didnt get his WRITTEN permission as per the exact terms of 
lease for altering stud walls eleven years ago despite his 
talking to the builders during the work etc and being in my 
flat many times over the years .I have letters from builder 
and many witnesses that he was fully aware of works taking 
place at the time .  Now He has had a survey done 
which  showed  no alterations to structural walls and no 
compromise to the building .  Unfortunately for me I 
have  had to  pay all his legal costs and the survey as once 



again the old lease states that in any disputes  between the 
leaseholder and freeholder on these matters it is the 
leaseholder that bears the costs !! My solicitor is in the 
process of completing an offer to him to include these costs 
and get him to acknowledge the layout of the flat as it is now 
and agree to sign any requested buyer information should I 
manage to find another buyer although I will have now 
declare there has been a dispute . I believe  and hope he is 
going to accept this offer as he  now realises he has no hope 
of forfeiture. 

 

Why do I think the freeholder has embarked on this course 
after 11 years of cordial relationship? 

Well he has always told me he intends to buy my flat when 
he is older and has saved enough money . He has told me 
when he has been in my flat that he would build a 
conservatory   from the french windows into the garden . 
Presumably when he sold his top floor, smaller flat, he would 
take the freehold element off the title deeds so that he could 
remain the freeholder and in his mind the  King of the castle 
so to speak 

He is now 65 and I think he was surprised and furious at the 
amount I had been offered for my flat as it potentially put it 
further out of his reach. By trying to remove the recreational 
use of the garden he would have made my flat very difficult 
to sell as the lounge french windows open onto the garden 
and any prospective buyer would have been unable to step 
out of doors into the garden. He certainly would have 
reduced its price by possibly £75000  



and maybe put it within his reach    I can think of no other 
reason for his behaviour. Obviously the last paragraph is not 
fact just conjecture  but hopefully it  demonstrate why the 
leasehold act needs to be updated to protect leaseholders 
from freeholders and property should be commonhold as in 
other countries.  

 I also had an offer of the asking price from a lady who lives in 
South Africa but she pulled out as she could not understand 
our *leasehold* 

tenure as in her country she said everything is freehold. 

When I purchased my flat eleven years ago, the lease length 
was well under 100 years left so I and flat two leaseholders 
negotiated a  999 year  lease which we now have, although 
we both had to pay the freeholder £5000 pounds each and 
agree to the ground rent doubling form £125 a year to £250 a 
year. This is yet another example of the need for reform and 
for flats to be commonhold. 

I hope this adds to your evidence and I hope you are 
successful in  

amending  leasehold tenure   to become commonhold tenure 
in the future  

 

Yours sincerely 

Maureen Morgan 

 

 



 

 

  

 

 

 
  

 



 
From: morgan maureen   
Date: 12 November 2018 at 17:44  
Subject: leasehold reform evidence  

I am a 999 year leaseholder in a block of three converted apartments in a large old house. I was 
on  good terms  for  eleven years with  my freeholder who lives in the top floor flat until I decided to 
sell my apartment. Immediately I put the apartment up for  sale The freeholder emailed the estate 
agent informing them that any buyers should be aware the He  the freeholder intended to change 
my 999 year lease to remove the recreational use of the garden from my apartment which is the 
ground floor apartment and only one of the three flats which has direct access to the garden !  My 
solicitor informed the freeholder that he had no power to alter my lease unless all three flats  , 
including myself agreed a variation to the original lease and obviously I was not going to agree to 
do  that.The freeholder ignored the solicitors letters and continued to email the estate agent  

I found a buyer for the full asking price and continued to progress the sale whilst ignoring the 
freeholders threats as they had no legal basis.  

On the week of exchange the buyers solicitors insisted that the Freeholder completed the LPE1 
form providing information about the communal areas costs etc This form is non mandatory which 
seems to be causing more trouble as it seems freeholders are now using it to hold leaseholders to 
ransom for sometimes large sums of money  according to many posts on leaseholders forum . My 
freeholder didnt ask for money, although I did in fact offer him £10000 on the week of 
exchange, but he still refused to sign it. As we had no management company and no audited 
accounts etc I could not give any information about various shared expenses etc other than my 
own  bank accounts  records etc but the buyers solicitors were not satisfied with this. 

The reason the freeholder gave for not signing the LPE1 form was that he didnt want to be 
responsible for electric safety / gas boilers in the fire escape , fire risk assessment  in communal 
areas !! I did point out that only He as freeholder was in fact responsible .  

As a direct result of this refusal by the freeholder to give vital information requested,  the buyers 
pulled out and I was taken into intensive care the next day with a dissection of the coeliac axis and 
aneurysm caused by incredibly high blood pressure and a year on I am still  being treated for this 
and scanned. 

Now a year on  I have spent  thousands of pounds  on  solicitors  fees,   endured a court case and 
a first tier tribunal decision to avoid this matter leading to another abortive sale . The freeholder 
has now realised some of his responsibilities and appointed his own accountants to deal with the 
management issues although they have told me they have never managed properties before 
!  Freeholder did not serve section 20 before appointing them despite his recent   first tier tribunal 
case for failing to serve a section 20 for works over £250 per leaseholder for roof repairs to the 
building . 

He has now emailed me serving  section 20 for new carpets to hallways so hopefully he has learnt 
some if not all of his responsibilities.  

I hope the above illustrates the knowledge one is expected to have to be a freeholder and which 
clearly accidental freeholders like mine who bought his flat  24 years ago and which had the 
freehold attached to it do not clearly have but feel they have a supreme position as the freeholder 
and can do as they wish through either ignorance or power . Neither of which is acceptable . 

It has cost me thousands of pounds to get to this stage so far and feel as if I am a prisoner in my 
own flat and cannot release any money from it . I am 70 years of age and have various health 
issues and would like to sell my own property.  After all of this trouble He has become very 



vindictive and has now threatened forfeiture of my lease as I didnt get his WRITTEN permission as 
per the exact terms of lease for altering stud walls eleven years ago despite his talking to the 
builders during the work etc and being in my flat many times over the years .I have letters from 
builder and many witnesses that he was fully aware of works taking place at the time .  Now He 
has had a survey done which  showed  no alterations to structural walls and no compromise to the 
building .  Unfortunately for me I have  had to  pay all his legal costs and the survey as once again 
the old lease states that in any disputes  between the leaseholder and freeholder on these matters 
it is the leaseholder that bears the costs !! My solicitor is in the process of completing an offer to 
him to include these costs and get him to acknowledge the layout of the flat as it is now and agree 
to sign any requested buyer information should I manage to find another buyer although I will have 
now declare there has been a dispute . I believe  and hope he is going to accept this offer as 
he  now realises he has no hope of forfeiture. 

Why do I think the freeholder has embarked on this course after 11 years of cordial relationship? 

Well he has always told me he intends to buy my flat when he is older and has saved enough 
money . He has told me when he has been in my flat that he would build a conservatory   from the 
french windows into the garden . Presumably when he sold his top floor, smaller flat, he would 
take the freehold element off the title deeds so that he could remain the freeholder and in his mind 
the  King of the castle so to speak 

He is now 65 and I think he was surprised and furious at the amount I had been offered for my flat 
as it potentially put it further out of his reach. By trying to remove the recreational use of the 
garden he would have made my flat very difficult to sell as the lounge french windows open onto 
the garden and any prospective buyer would have been unable to step out of doors into the 
garden. He certainly would have reduced its price by possibly £75000  

and maybe put it within his reach    I can think of no other reason for his behaviour. Obviously the 
last paragraph is not fact just conjecture  but hopefully it  demonstrate why the leasehold act 
needs to be updated to protect leaseholders from freeholders and property should be commonhold 
as in other countries.  

 I also had an offer of the asking price from a lady who lives in South Africa but she pulled out as 
she could not understand our *leasehold* 

tenure as in her country she said everything is freehold. 

When I purchased my flat eleven years ago, the lease length was well under 100 years left so I 
and flat two leaseholders negotiated a  999 year  lease which we now have, although we both had 
to pay the freeholder £5000 pounds each and agree to the ground rent doubling form £125 a year 
to £250 a year. This is yet another example of the need for reform and for flats to be commonhold. 

I hope this adds to your evidence and I hope you are successful in amending leasehold tenure  to 
become commonhold tenure in the future  

Yours sincerely 

Maureen Morgan  
 



























From: Richard McCarthy   
Sent: 07 January 2019 23:50 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: leasehold consultation 
 
To whom it may concern: 
 
As a long-time resident of St Agnes on the Isles of Scilly, a former Councillor and  secretary of the 
Duchy Tenants Association on the islands I've attached a comment on Q:65 from your residential 
leasehold consultation. 
 
My contention is that the Duchy of Cornwall as the Prince of Wales' private estate has been allowed 
to slip under the enfranchisement radar in the guise of a Crown body. Its special dispensations 
relating to individual islands under the 1993 Act need to be revoked. 
 
That said, in my view the purchase of Duchy freeholds should not be permitted if the potential 
purchaser does not intend to use the property as their MAIN home. A covenant to that effect would 
prevent enfranchisement enriching individuals at the expense of maintaining a sustainable 
community on Scilly. 
 
Best regards 
 
Richard McCarthy 
       
 



The Crown: Law Society Consultation Qu: 65 
 
9.66: 'We would like to hear from any consultees who have  made leasehold or lease acquisition 
claims against the Crown (whether pursuant to the Crown's undertaking to parliament or its voluntary 
policy) What has been your experience ? Have you encountered any difficulties ? 
                                                                .......... 
 
 
1.1  I hold the remains of a 60 year lease on a small property rebuilt at the end of the 1980s in 
the United Kingdom's most south westerly community: St Agnes on the Isles of Scilly. The Duchy 
of Cornwall is my landlord. It is a separate entity from both the Crown Estate, the monarch's 
public estate and the Queen's own private estate. It mainatains the islands have been part of the 
Duchy for nearly 700 years but there is a distinct absence of documentary evidence to back this 
claim.    
 
1.2  The Crown as such has no presence on Scilly. As well as being the private estate of the heir 
to the throne, the Duchy however also identifies itself as a Crown body. It was as a Crown body 
that the Duchy agreed to abide by the provisions of the various Leasehold Reform Acts of the 
past half century with regard to enfranchisement and later give a voluntary undertaking on 
lease extension. 
 
2.1  Between 1967 and 1993, on enfranchisement there was a Crown/Duchy exemption which 
applied where a house was 'of special architectural or historic interest or adjoins such houses 
and is important in safeguarding them and their surroundings.' I took on my property in 1994 
seven years after it had burned down. We had been intending to buy the converted cattle shed 
above our cottage and turn it into a holiday let. Over Christmas 1993 (and without informing 
us) the Duchy sold the conversion to Surrey residents as a second home. 
 
2.2  The Ground Rent on our-cottage-to-be had been fixed at £600 pa in 1990. It was increased 
to £900 in September 1993. In 1996 the then Duchy Land Steward raised it to £1600.  It was 
enough to encourage me to help set up the  to try and hold 
Buckingham Gate to public account on Scilly. Today our annual rental figure stands at £2000. 
 
2.3  Our cottage has never been Listed and it is difficult to see how it might ever have been 
viewed as having 'special architectural or historic merit.' By 1994 however that 1967 
enfranchisement test had evaporated for Scilly without consultation or debate in Parliament. 
Henceforward, the issue of architectural or historical merit was no longer a consideration. It 
was enough for our cottage simply to be located on St Agnes (or the other three off-islands) for 
enfranchisement to be out of the question. Under the 1993 Act, enfranchisement was going to be 
barred not because of any merit or significance as a residence but because either it or its location 
(ie St Agnes) could be deemed to have 'a long, historic or particular association with the Crown' 
(alias the Duchy) 
 
3.1 This remains the situation today. And nobody on Scilly as far as I'm aware has had the 
financial clout or legal wherewithal to challenge what on earth that phrase 'a particular 
association' might mean. We are not talking here about Royal Parks or security issues 
surrounding Royal residences. The Duke and Duchess of Cornwall have been to St Agnes just 
twice in the past 15 years. Scilly does indeed have a battery of special designations: it's an 
AONB, has dozens of SSSi's, ancient monuments and a Heritage Coast. But these are variously 
monitored by organisations such as Natural and Heritage England, the Wildlife Trust and the 
Planning Authority. Not the Duchy.     
 



4.1  By 1992 the whisper was that the Duchy was contemplating excluding from 
enfranchisement not just St Agnes but all 5 inhabited islands. It was the Treasury that 
scuppered this plan by pointing out to Farrer's that, having disposed of its housing stock in 
Scilly's main settlement of Hugh Town on St Mary's after WW 2 to existing tenants, the Duchy 
had in effect sold the pass at least as far as the rest of St Mary's was concerned; the only 
exception being the Garrison which behind its walls housed the Duchy's own local hq, a Civil 
War officers' mess alongside an Elizabethan castle.             
 
4.2 Following the 2002 Act the Tenants Association on Scilly was made aware of the Duchy's 
readiness to offer lease extensions where it was still denying enfranchisement. But extensions 
were and are being offered for a maximum of only 50 years. The Duchy website implies longer 
extensions are available. On Scilly they've not been. And in any event a lease extension does not 
come quickly or cheaply. 
 
5.1 Since purchasing the lease in 1994 my wife and I have spent considerable sums not just on 
maintaining but  considerably improving our property by adding a conservatory, a dining room 
and making each of the three bedrooms ensuite. These improvements to what is still a modest 
cottage with a chequered pedigree required not only approval from the Local Authority but 
from the Duchy's architectural advisor. 
 
5.2 Back in the mid-1990s we were told by the then Land Steward that, although the shed 
conversion next door was allowed to be used as a second home and holiday let by a Guildford 
couple,as permanent residents we were not allowed to take in any paying guests. It took me 5 
years of badgering to get even a side letter allowing us to do so.   
 
6.1 Since then our last two Land Stewards have not proved as intractable. Yet back in the 60s 
and 70s and a more feudally friendly era 99 year leases were being offered on the islands. In 
the more hard-nosed capitalist climate of the 80s and 90s this dropped to an unmortgageable 
60 years, tied to Open Market Ground Rents. 
 
7.1 As Councillor for St Agnes from 2005 to 2017 with resposibility as chair of the Community 
Services committee for social housing on Scilly, I was proud to be involved in helping Cornwall 
Rural Housing Association persuade the Duchy to lease them land on a 125 year lease for the 
first ever affordable housing on St Agnes, Bryher and St Martin's built specifically for families 
on the housing list.  The Duchy did not put a penny into the pot to help with this provision. 
        
7.2 Today, in order to help guard against the threat of would-be enfranchisement (from the Law 
Commission ?)  the Duchy has eliminated new long leases altogether. As a social housing 
provider Cornwall Rural has secured its own exemption on Scilly from right-to-buy so as things 
stand the Duchy will not lose out.   
 
8.1 It is vital that the Law Commission does more than just 'discuss with Crown representatives 
whether its position would remain the same in respect of a reformed enfranchisement scheme' 
It must engage directly with the Duchy and trust that Buckingham Gate's total exemption from 
FoI requests granted by the last Labour goverment does not hinder the Commission in the same 
way as it leaves leaseholders hamstrung. 
 
8.2 If  Parliament will not bind the Duchy by any new legislation, then a fresh undertaking needs  
to be given to comply except where security considerations apply and where a property is of 
special architectural or historic merit. On Scilly the Duchy presently hides behind the Crown's 
exemption from enfranchisement where land or residence has some 'long historic or particular 
association with the Crown.' These woolly words must no longer apply.        
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1. Introduction 

This is the Federation’s response to the consultation by the Law Commission on reforms to the 
leasehold system in England.  

The National Housing Federation is the voice of housing associations in England. Our members are 
united by a common purpose – to ensure everyone has access to a quality home that they can afford.  

2. Background 

The consultation paper sets out reforms proposed by the Law Commission to the statutory 
mechanisms whereby leaseholders of residential property may either require the grant of a further 
lease (‘lease extension’) or, if the property qualifies, acquire the freehold (‘lease enfranchisement’). 
The Law Commission has undertaken this review at the request of the Government, and it should be 
seen as running in parallel with the consultation on related issues, chiefly concerned with leasehold 
tenure, by the Ministry of Housing, Communities and Local Government (MHCLG), which closed on 
26 November 2018. Our response to the MHCLG consultation is available on our website [add link]. 
Both consultations form part of a programme of work initiated by the Government to examine the role 
of leasehold tenure in the residential housing market in the light of abuses that have become 
increasingly evident in recent years.  

The issue first emerged because of concerns about the practice of selling new homes subject to long 
leases with ground rents that escalate rapidly in the later stages of the lease. 

However, it rapidly became clear that this was only one of a number of abuses, not all of them 
necessarily associated with the use of leasehold tenure. Notably, it became clear that many homes 
were being sold subject to onerous prohibitions framed with a view to generating an income by 
charging handsomely for granting waivers. This is a device that can be applied even to freehold 
homes by means of a suitably worded deed of sale. The Government’s interest in the subject 
therefore broadened to cover a greater range of issues. 

The present Law Commission consultation, however, focuses specifically on lease enfranchisement 
and extension. This is an important exercise in itself, because the legislative framework is extremely 
complex and important parts of it are now more than fifty years old (Leasehold Reform Act 1967). 
Moreover, the legislative structure as a whole has been strongly criticized for unduly favouring the 
interests of freeholders and reversioners against those of leaseholders. The Government’s request to 
the Law Commission reflects these criticisms: the Commission is asked (among other things) to 
ensure ‘a better deal for leaseholders’. 

3. Federation views 

Housing associations are freeholders of large amounts of property subject to long leases. This will 
include all their shared ownership properties (except where houses have been staircased to 100%) 
and all flatted property that has been sold, whether as part of a market sale scheme or where the 
Right to Buy or Right to Acquire has been exercised. It is therefore in the interests of associations to 
uphold the reputation of leasehold tenure. Accordingly, we support measures that ensure that the 
rights and reasonable expectations of leaseholders are protected, whilst at the same time ensuring 
that freeholders are in a position to carry out their responsibilities. 
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We acknowledge that, in theory, associations stand to gain from a regime that allows freeholders to 
take substantial profits when leases are enfranchised or extended. Nevertheless, we do not favour 
such an approach. Any gains that associations might derive are too remote and uncertain to 
constitute a material factor in their business planning, and in any case it is contrary to the practice and 
ethos of the sector to seek to exploit leaseholders in this way.  

Our position, therefore, is that the law should strike a fair balance between the interests of freeholders 
and leaseholders. In the context of enfranchisement and extension of leases, this means recognizing 
that leaseholders are property owners, in practice if not strictly in legal theory, and should be treated 
accordingly so far as possible. We therefore agree that the process of enfranchising and extending 
leases should be made as straightforward and transparent as possible and the attendant costs should 
be reduced.  

Current owners of exploitative leases 

Existing owners of exploitative leases are effectively trapped. The onerous terms mean that the lease 
is impossible to sell; while the reversioner’s expectations from escalating ground rents mean that the 
cost of enfranchisement is prohibitive, even if the property qualifies. A crucial benefit of these reforms 
is that they offer a means of allowing these owners a route out of their dilemma. This can be achieved 
if, as we propose, the compensation to the reversioner takes account only of the market value of the 
property subject to a suitable deferment rate so that, except in the very late stages of the lease, the 
cost is likely to be readily affordable.  

Valuation and costs 

We agree that there should be some costs to leaseholders in extending or enfranchising leases. The 
process inevitably involves certain legal and administrative costs for the freeholder and it right that the 
leaseholder should contribute. This should, however, be subject to safeguards to ensure that the 
leaseholder’s liability is limited to costs reasonably and necessarily incurred, and that costs are not 
allowed to become either a source of profit to the freeholder or a means of obstructing leaseholders’ 
exercise of their rights. If leaseholders had access to an ombudsman service, it would help to develop 
good practice in the sector and guard against abuses. We comment briefly below on the proposal put 
forward by the Government early in 2018 for a Single Housing Ombudsman (which we support).  

We also agree that the cost to the leaseholder should vary to take account of what is actually being 
acquired. If, for instance, a lease is nearing its end, enfranchising or extending it confers a real and 
substantial benefit to the leaseholder that will become operative within a relatively short time. 
Moreover, the reversioner’s expectation of gaining control of the property would also have been 
realized within a relatively short time had the lease been allowed to expire, and it is reasonable to 
expect compensation for this loss. But where a lease has many decades to run, the consequences of 
its expiry are less significant to both parties. 

Our preferred position, therefore, is that compensation to the reversioner should be calculated on a 
simple formula, set out in statute, that starts with the open-market value of the property if it were sold 
freehold (where this is possible) or on a very long lease and applies a formula (the ‘deferment rate’) 
that reduces this figure according to the unexpired portion of the lease.  

We are not persuaded that any other factors should be taken into account. For instance, freeholders 
argue that the leasehold and freehold interests are worth more combined than when they are 



 

Page 4 

separate (‘marriage value’) or that there may be scope for profitably developing the property once the 
lease has come to an end. We argue that these factors are essentially speculative and intangible, and 
we do not agree that freeholders should be compensated for forgoing them.  

We also think that ground rent should be disregarded. Some freeholders have argued either that 
ground rent is a source of valuable and legitimate profit to the freeholder or, in the alternative, that its 
purpose is to allow the freeholder to recoup the costs involved in providing long-term stewardship. 
These arguments would not be persuasive even if they were not mutually contradictory. We do not 
think it is appropriate to use home owners as a source of continuing profit simply because they are 
leaseholders rather than freeholders, while any costs involved in long-term stewardship should be 
recovered as a service charge so that the freeholder is accountable 

Our view of ground rent is that its purpose is to meet the legal requirement for consideration and to 
symbolize the fact that leasehold is a type of tenancy and does not confer ownership in a strict sense. 
For these purposes, a peppercorn rent or the Government’s proposed maximum of £10 per annum is 
entirely adequate. Since significant profit ought not to be taken from ground rent, it follows that we do 
not think reversioners should be compensated for forgoing it.  

Treatment of other leasehold terms on enfranchisement or extension 

Where a lease is enfranchised, the freehold should be transferred free of encumbrances except 
insofar as they may be owed by the current freeholder to third parties (rentcharges, wayleaves, &c). 
Any such encumbrances should be transferred along with the freehold, and become binding on the 
new owner.  

We agree that in some cases, the existing freeholder will have legitimate reasons for attaching 
conditions to the enfranchisement. This will apply where, for instance, the lease relates to a property 
within a larger development to which the freeholder provides services. In this situation it should be 
possible for the enfranchisement to be made subject to a rentcharge or similar mechanism so that the 
new owner can continue to contribute to the cost of services from which his or her property benefits. 

Where a lease is extended, we agree that it should be on substantially the same terms. However, the 
ground rent should be subject to the same limit as for new-build leases (currently proposed to be £10 
per annum). In addition, we support the Law Commission’s suggestion that either party should have 
the right to replace any existing term with a more modern version from a prescribed list. This list 
should be framed to supersede terms that may appear in older leases but do not conform to accepted 
best practice. It should also provide a means of removing from the new lease any onerous 
permissions regime or other unfair provision in the existing lease. 

Regarding the term of the lease, we agree that lease extensions should be substantially longer than 
the current 90 years. A suggestion of 250 years seems reasonable, but we are not committed to a 
specific figure. 
 
Non-statutory enfranchisements and extensions 

The Law Commission has highlighted the important point that not all lease enfranchisements and 
extensions take place through the statutory mechanism. Many are privately negotiated. While this is 
acceptable in principle, and in some cases may be the best option, we agree with the Law 
Commission that there is a risk that private negotiation might be used, by unscrupulous freeholders, 
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as a mechanism for circumventing the proposed reforms. Such a freeholder might, for instance, use 
every legal recourse to obstruct a lease extension through the statutory mechanism, whilst offering to 
expedite an apparently attractive voluntary arrangement instead. The danger is that the voluntary 
alternative might contain a ‘poison pill’ such as an escalating ground rent or burdensome consent 
regime. We therefore propose that voluntary lease extensions should be subject to the same 
requirements as statutory lease extensions in respect of ground rent and the right of either party to 
eliminate onerous terms by importing suitable alternative clauses from the prescribed list.  

Collective enfranchisement of estates 

The Law Commission is examining how the right of collective enfranchisement might be modified to 
allow enfranchisement of an entire estate rather than simply a single building. We can see some merit 
in this but it will be no easy task to devise a legally robust definition of an ‘estate’ and we are aware of 
the Commission’s difficulties with this. The idea has been floated of defining it in terms of the service 
charge pool but we are dubious about this approach because practice in pooling service charges 
varies substantially from one landlord to another, meaning that it cannot be assumed that the limits of 
the pool relate even approximately to the perimeter of the estate. A further difficulty is that an area 
that constitutes a single ‘estate’ may include freehold houses as well as leasehold and tenanted 
homes, and may also include commercial premises such as shops or other substantial non-residential 
buildings. A better approach may be to allow residents of two or more associated buildings to submit 
a joint application for collective enfranchisement. 

Shared ownership leases 

We agree that shared ownership housing should be excluded from enfranchisement rights. This is 
because there is an existing mechanism that will allow shared owners to increase their stake, in most 
cases (except where there are specific reasons for a restriction, such as Leasehold Schemes for the 
Elderly) to 100% ownership. At this stage, if the property is a house it is normal to transfer freehold 
title. If it is a flat, the former shared owner will be treated the same as any other leaseholder. 

We support the proposal allowing shared owners to extend their leases. This should be done through 
the same mechanism as lease extension generally, except that the new lease will be on shared 
ownership terms, with the equity split unchanged. The valuation should be carried out on the same 
basis as any other lease extension, but the compensation due to the freeholder should be reduced to 
take account of the retained equity in the new lease. 

The normal assumption is that a shared ownership property can be staircased up to 100%. However, 
there are exceptions to this in defined protected areas, or with Leasehold Schemes for the Elderly, 
where it is not possible to staircase to 100%. These exceptions should be maintained. It should not be 
possible to enfranchise these leases, but extending them should be permitted (provided the equity 
cap is maintained).  

Where collective enfranchisement is proposed, shared owners should not count as long leaseholders 
for the purposes of deciding whether the building qualifies. This is because they occupy a form of 
social housing, and because they cannot take part in the proposed enfranchisement. 

Other exclusions 

The statutory exemption for charitable housing trusts was seriously weakened in 2005 by the Brick 
Farm decision. This decision denied charitable trusts a degree of protection that we think they were 
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intended to enjoy under the 1993 Act, and we respectfully disagree with the Commission’s support for 
Brick Farm in paragraph 9.93. We propose that the exemption should apply where the trust holds the 
building as a whole for the furtherance of its charitable aims, even though there may be parts of the 
building where the trust’s role is not in furtherance of those aims. The exemption should apply only to 
collective enfranchisement; leaseholders should still have the right to extend their leases. 

We agree that Community Land Trusts and similar bodies should be excluded from lease 
enfranchisement, either individual or collective. 

The redevelopment exception should be retained. There would be merit in making this a more general 
exception, available to private bodies as well as public, but the onus should be on any freeholder 
claiming this exemption to show that there is a definite intention (rather than a vague aspiration) to 
redevelop within a reasonable time (say, ten years).   

We have no position either for or against the continuation of other current exemptions such as those 
relating to the National Trust and the Crown. 

Demolition 

The creation of longer leases highlights the issue of the rights of the leaseholder at the point when, in 
the (reasonable) view of the freeholder, the building should be demolished. The lifetime of any 
building is finite, so this situation is certain to arise at some stage; it becomes likelier when leases last 
for hundreds of years, but in principle it may arise with any long lease and statute should provide for 
it, treating leaseholders as property owners and ensuring that they receive appropriate compensation. 

Single Housing Ombudsman 

In April 2018, in responding to a Government consultation, we supported the proposal for a Single 
Housing Ombudsman (SHO) to deal with complaints by tenants and leaseholders in all sectors, 
whether the landlord is a local authority, a housing association, or a private body or individual. The 
SHO, while not the subject of the present consultation, would be extremely helpful in dealing with 
concerns and complaints raised by leaseholders, including issues related to enfranchisement and 
extension of leases.    

 

4. Answers to consultation questions 

The consultation asks 135 questions, many of which are concerned either with the overall operation of 
leasehold housing or with technical issues about the legalities of leasehold or the mechanics of lease 
enfranchisement or extension. In this response, we answer only those questions that address policy 
matters on which the Federation has a particular view in its capacity as the trade body for housing 
associations.  

Q 61: We agree that shared owners should be able to extend their lease, whilst maintaining its shared 
ownership terms. The premium should be calculated in the same way as for any other lease 
extension, but reduced in proportion to the share of equity retained by the freeholder. 

Q 62: Where collective enfranchisement is proposed, shared owners should not count as long 
leaseholders for the purposes of deciding whether the building qualifies. 



 

Page 7 

Q 63: We agree that there should be a statutory definition of shared ownership that applies regardless 
of the nature of the landlord. This definition should normally require that the lease can be staircased 
to 100%, but should allow exceptions for Leasehold Schemes for the Elderly and in designated 
protected areas. 

Q 66: We agree that there should be an exemption from lease enfranchisement for Community Land 
Trusts and similar bodies. 

Q 69: We think a right to extend shared ownership leases would be welcomed both by shared owners 
and by landlords. It would support the continuing value and marketability of shared ownership 
properties. 

Q 120: We favour a straightforward approach to valuation based on the market value subject to a 
suitable deferment rate. Other factors, such as ground rent, development value, marriage value, &c, 
should be disregarded. 

 

   

 

 

National Housing Federation 

 

7 January 2019 
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         BY EMAIL AND POST 
 
Leasehold Enfranchisement Team 
Law Commission 
1st Floor Tower 
52 Queen Anne’s Gate 
London 
SW1H 9AG 
 

         4th January 2019 

Introduction 

 

The Leasehold Forum is an established organisation which facilitates and promotes 
discussion among solicitors and chartered surveyors involved in the work of 
Leasehold Enfranchisement.  Members of the Forum have serious concerns in 
relation to the Law Commissions proposals, being directly affected by many of the 
proposed changes. 

 

The purpose of this letter is to provide the Law Commission with the Leasehold 
Forums response to those questions of greatest concern to the valuer members of 
the Forum.  The letter has been circulated among all Leasehold Forum members for 
the purpose of establishing a broad consensus among the Forum in respect of this 
response. 

 

The Forum is keen to embrace changes to the current law which will make the 
enfranchisement process, easier, quicker and cheaper for all parties involved.  It is 
felt however that the impetus for reform has arisen out of the recent mis-selling 
scandal of new residential properties on leases subject to escalating ground rents.  
This was obviously something that needed to be stamped out and the Forum 
welcomes the restriction on selling new properties on leases and abolishing ground 
rents.  The scandal however leaves the hangover of how to remedy the problem of 
escalating rents which are unaffordable for many leaseholders and can render their 
interest unsaleable.  Forum members believe that leaseholders in such situations 
can be helped by reducing the premium payable enfranchisement.  This can be 
achieved by new legislation which provides for the valuer to disregard ground rent 
rises after a statutory imposed period of years (maximum 50 years but possibly less).
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The Forum is otherwise less convinced that the existing system is in need of such 
major reform as suggested by the proposals contained in the consultation paper.  It 
is felt that the Law Commission have placed undue emphasis on a few high value 
and high profile Tribunal cases in concluding that such radical reform is required.  
The general experience of the enfranchisement process by members of the Forum is 
that leaseholders claims are rarely taken to the Tribunal and, particularly outside 
central London, claims involve relatively modest premium payments which are 
settled quickly and at a reasonable cost.  In the main the existing system has been 
working efficiently especially since the leasehold reform legalisation extended rights 
to leaseholders of flats some 25 years ago.  The current role of the valuer is 
essential in properly assessing the correct compensation and negotiating a timely 
settlement on behalf of both leaseholders and landlords. This valuable skill, 
exercised with due care and responsibility is definitely not capable of being 
performed by an online calculator. 

 

That said the Forum recognises that there is scope for sensible reform to remove 
some of the anomalies that have arisen out of some sections of the current 
legislation being up to 50 years old. 

 

The focus of this response is on those chapters of the Consultation Paper affecting 
the valuers among the Forum being:- 

 

Chapter 13 - Costs 

Chapter 15 - Valuation (options for reform), and 

Chapter 16 - Intermediate and other leasehold interests. 

 

The questions contained in each chapter are taken in turn and set out under the 
Chapter headings below. 

 

As regard to the remaining chapters this response is based on the consultation 
paper summary.  In this regard the views of the Forum have been canvassed and 
the Forum is broadly in agreement to the following proposals:- 

 

1. One single regime for houses and flats, reducing complexity and costs. 
 
2. Prescribed forms for making and responding to any enfranchisement claim, 

making mistakes less likely to occur. 
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3. Limiting challenges to notices and removing deemed withdrawal, preventing 

unnecessary costs and landlords taking advantage of leaseholders mistakes. 
 

4. In cases of missing landlords, leaseholders ability to apply to the Tribunal so 
the claim can continue and be finalised, saving costs. 

 
5. The ability for both leaseholders and landlords to argue terms for a freehold 

transfer or lease extension to be restricted. 
 

6.  All disputes to be determined by the Tribunal and removal of the jurisdiction 
of the county court. 

 
7. Removal of the two year minimum period of lease ownership before a 

leaseholder of a flat can bring a claim. 
 

8. A new right to participate in an earlier collective freehold acquisition. 
 
9. Leaseholders of houses able to extend their lease for a longer period at a 

nominal rent, with no limit on number of extensions. 
 

10. Right for all leaseholders on an estate (whether they own a flat or a house) to 
join together to acquire the freehold of the whole estate. 

 
11. A single procedure to apply to any enfranchisement claim, reducing 

complexity, confusion and costs. 
 

12. Limiting the types of challenges to Notices that can be made. 
 

13. 25% commercial use limit to apply to all freehold acquisition claims allowing 
landlords to retain buildings with substantial commercial use. 

 
14. The terms to be determined by the Tribunal in cases where the landlord has 

failed to serve a valid counter notice on the leaseholder of a flat. 
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Chapter 13: Costs  

 

By way of introduction the consultation paper provides the analogy of costs for 
buying the freehold or extending a lease with house or flat sales negotiated in the 
market.  It is pointed out that the majority of residential house or flat sales are 
negotiated on the basis that each party will pay their own costs.  However, this 
analogy is flawed since the consideration under a house or flat sale is usually for 
hundreds of thousands, if not millions of pounds.  Freehold or lease extension claims 
are often in the thousands of pounds and at most in the tens of thousands of pounds.  
The costs in the market transaction for the seller are therefore not hugely significant 
in the context of the price negotiated.  Focusing on valuation costs, these do not 
arise for the seller as the price is determined by the market.  However, in the case of 
enfranchisement the sale of the landlord’s interest is not a market transaction and 
therefore a valuation is required. 

 

Consultation Question 98 – We invite the views of consultees as to whether 
leaseholders should be required to make any contribution to their landlord’s non-
litigation costs. 

 

The current regime requires leaseholders to pay the landlords reasonable non-
litigation costs.  From the valuers perspective this covers the landlord’s costs for a 
valuer to provide a valuation of the premium for an extension or the price for 
enfranchisement in order that he may respond with the appropriate figures to insert 
in the counter notice. To carry out the valuation the valuer would in most cases be 
required to inspect the property, not only for the purpose of the valuation, but also to 
check whether or not the property physically complies with the statutory 
requirements for enfranchisement. 

 

If the landlord were unable to recover the cost of this valuation (provided that it is 
reasonable) the position for the leaseholder can potentially be disastrous.  With the 
legislation as it stands landlords are encouraged to engage the services of a 
professional valuer at an early stage in the process, mindful that for the cost to be 
recoverable the valuation must be carried out prior to the deadline for serving the 
counter notice.  In a situation where the landlord is unable to recover his expenditure 
there is no encouragement for him to engage the services of a professional valuer 
and instead he may simply respond to the tenants claim with inflated figures in the 
counter notice.  This reduces the prospect of a swift agreement of the premium 
following exchange of notices which currently occurs in many cases under the 
present system.  Potentially many more disputes could arise over the premium with 
landlords possibly only instructing a valuer at the stage where the matter is referred 
to a Tribunal, at which point he is responsible for his own valuation costs even under 
the current system.  Since the leaseholder would be required to make the application 



 5 

to the Tribunal and instruct his representatives to deal with the proceedings this 
places a higher burden for costs on the leaseholder than simply meeting the cost of 
the landlords initial valuation expense.  It also places a higher burden on the Tribunal 
service and a higher burden on the taxpayer at large who otherwise has no interest 
or anything to gain from the whole process. 

 

The Consultation paper looks at a number of proposals to reduce costs including 
fixed costs, capped costs, a combination of both or related to the price paid for the 
interest.  These ideas are considered in response to consultation question 99 as set 
out below, and relate to valuation costs only. 

 

Consultation Question 99 – 13.89 We invite the views of consultees as to how any 
contribution that is to be made by leaseholders to their landlord’s non-litigation costs 
should be calculated.  Should the contribution be based on: 

(1) Fixed costs;   
 
(2) Capped costs; 
 
(3) Fixed Costs subject to a cap on the total costs payable; 
 
(4) The price paid for the interest in the land acquired by the leaseholder; 
 
(5) The landlords response to the Claim Notice, and/or whether the landlord 

succeeds in relation to any point raised in his or her Response Notice; 
 
(6) Fewer categories of recoverable costs than currently set out in the 1967 and 

1993 Acts; 
 
(7) The same categories of recoverable costs set out in the Acts but with a reformed 

assessment procedure: or 
 
(8) Wider categories of recoverable costs than currently set out in the Acts? 
 
(1) The fixed costs option appears to be an extremely blunt instrument taking 
account that the interests under valuation can vary so considerably.  A fixed cost 
could not possibly provide for the varying degree of work required in respect of each 
claim.  A fixed price, at least for the valuation, would result in a cost saving for some 
leaseholders but in other cases an increased burden. 
 
(2) Leaseholders should make a contribution to their landlords’ non-litigation costs in 
so far of at least the cost of carrying out the required valuation. However the fee 
must be reasonable and properly relate only to the work undertaken, the time spent 
and the hourly rate charged.  Capping the cost can have the effect of ensuring that 
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the fee meets the test of reasonableness by automatically eliminating the element of 
the fee that may be excessive.  There is also merit to the proposal to cap costs as it 
provides leaseholders with a degree of certainty as to the maximum costs they may 
incur in respect of the landlords non-litigation costs. However, there will be difficulty 
choosing the level of the cap and how much to apply in claims for individual lease 
extensions and in freehold enfranchisement claims, where the scope of the work 
can be so varied.  Due to this difficulty a better approach may be to retain the 
existing test of reasonableness but to make the procedure for raising a dispute over 
the landlords non-litigation costs simpler and quicker. 
 
(3) This appears to be the worst of both (1) and (2) together. 
 
(4) As far as the valuers costs are concerned, the price paid currently has some 
bearing on the level of fee charged since high level claims usually require more work 
and time.  However it is not appropriate to gear the fee to the price paid as this is not 
the correct basis of charge or the test applied currently by Tribunals when assessing 
the reasonableness of valuation costs. 
 
(5) These costs are likely to be more geared towards the legal costs than valuation 
costs.  For the purpose of this response it appears that the aim would be to prevent 
the leaseholder from incurring the costs of the landlords unsuccessful points made 
in the response notice.  This would appear to be fair. 
 
(6) Again this is more a legal issue but if it is possible to reduce the categories, such 
as by providing evidence of title in the claim notice, this appears sensible. 
 
(7) This response is concerned with the category of costs for the valuation.  This 
category should be retained but with possibly a simpler process for assessing the 
reasonableness. 
 
 
(8) As this response is mainly by the Valuers the only category of recoverable costs 
that form the basis of our concern is that of any valuation carried out for the purpose 
of fixing the premium or enfranchisement price. 
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13.90 We also invite consultees’ views as to whether, if a fixed cost regime were to 
be adopted 

(1)  such a regime should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims; and 

(2)  if a fixed cost regime were to apply to collective freehold acquisition claims: 

(a) what additional features might justify the recovery of additional sums; and 

           (b) whether landlords should be able to recover all of their reasonably 
incurred costs in respect of those additional features (subject to 
assessment), or only further fixed sums. 

 

For reasons set out in 13.89 above a fixed cost regime is not considered appropriate 
in either collective freehold acquisition claims or individual enfranchisement claims. 

 

13.91 – We provisionally propose that: 

            (1) no additional costs should be recoverable in the case of split freeholds or 
other reversions, or where there are intermediate landlords; and 

            (2) a small additional sum should be recoverable where a management 
company seeks advice in relation to an enfranchisement claim. 

             Do consultees agree? 

 

(1) In the case of split freeholds or other reversions if there is a clear duplication of 
work in regard to the valuation then no additional costs should be recoverable. 
However in the case of intermediate landlords as far as their interests are concerned 
these may vary considerably.  In many cases the intermediate landlord’s lease may 
only be a few days longer than the claimant’s interest, with only a small or even zero 
income.  In such cases a small additional sum should be recoverable in respect of 
valuation costs to meet the cost of the intermediate landlords valuer checking the 
title structure and ensuring that only a small or nominal compensation amount is 
payable.  However, in many claims the intermediate landlord may have a long 
reversion after the expiry of the underlease and own a more valuable interest than 
the competent landlord.  In such cases the intermediate landlord is usually 
separately represented and should be entitled to recover all reasonable non-litigation 
valuation costs. 

 

(2) It is accepted that a small additional sum should be recoverable where a 
management company seeks advice in relation to an enfranchisement claim.  



 8 

However there is no reason why they should be treated any differently to any other 
intermediate landlord who may own a similar interest. 

 

Consultation Question 100 - 13.9.4 We provisionally propose that where an 
enfranchisement claim fails or is withdrawn, or the Claim Notice is struck out, 
leaseholders should be liable to pay a percentage of the fixed non-litigation costs 
that would have been payable had the claim completed. 

 

Do consultees agree? 

 

13.95 – We also provisionally propose that the percentage of the fixed non-litigation 
costs that should be payable in those circumstances should vary depending on the 
stage that the claim has reached. 

 

Do consultees agree?  If so what percentage should apply at particular stages of the 
claim? 

 

In response this is a question of the amount non-litigation costs that have been 
incurred by the landlord.  It seems illogical to adjust these costs in the event that the 
claim fails, is withdrawn, or the Claim Notice is struck out.  Only those costs that 
have been incurred up to the date the claim is no longer in effect should be 
recoverable.  In respect of the non-litigation costs relating to the valuation this is 
quite straight forward as the valuation has either been carried out or not. 

 

Consultation Question 101 – 13.98  We provisionally propose that a landlord 
should have a right to seek security for his/her non litigation costs. Do consultees 
agree? 

 

Due to the unfairness of a fixed costs regime it appears that providing a right to seek 
security for non-litigation costs will be complicated by having to specify a figure 
which would need to be set by secondary legislation.  The existing requirement for 
the payment of a deposit (based on 10% of the premium offered) in respect of lease 
extension claims has been working for many years and is adequate.  An idea maybe 
to extend this provision to freehold enfranchisement claims. 
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Consultation Question 102 - 13.101 We provisionally propose that a landlord 
should have a right to apply to the Tribunal for an order prohibiting named 
leaseholders from serving any further Claim Notice without the permission of the 
Tribunal. 

Do Consultees Agree? 

 

In the event that the 12 month prohibition on serving a fresh notice is withdrawn this 
appears to be a sensible and inevitable provision. 

 

Consultation Question 103 – 13.110 We provisionally propose that the existing 
limited powers of the Tribunal to order one party to pay the litigation costs of another 
party in an enfranchisement claim should apply to all disputes and issues that it is to 
decide (except in respect of orders made under the No Service Route, orders 
permitting a landlord to participate in a claim or to set aside a determination, and 
striking out a Claim Notice). 

 

Do consultees agree? If not, what types of disputes and/or issues should be 
excluded from such restrictions and why? What powers to make orders in respect of 
litigation costs should apply in such excluded cases? Should parties be able to agree 
that costs shifting will apply to all or part of a claim? 

 

The existing limited powers of the Tribunal to order litigation costs should apply to all 
disputes.  This will remove the anomaly where at present some issues are 
determined by the County Court which has powers to order costs.  If all matters 
concerning enfranchisement are to be transferred to the Tribunals jurisdiction the 
consequence must be that its limited powers to order costs are retained. 

 

Consultation Question 104 – 13.114 We provisionally propose that the scope of 
the Tribunal’s existing power to order one party to pay any of the litigation costs of 
another party should not be extended. 

Do consultees agree? 

 

The current scope of the Tribunals powers has been working for many years and 
maintains a degree of certainty for the litigants in respect of the final outcome of any 
case referred to the Tribunal.  This particularly assists leaseholders who may 
struggle to bear the litigation costs of the other party in the event the Tribunal does 
not decide in their favour. At present the leaseholders advisors are able to provide 
an estimate of the likely costs for referring a matter to the Tribunal on the basis that 
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the other parties costs will not be payable and the Tribunal service is free.  This 
provides the lessee some certainty over the amount of costs he/she is likely to incur 
at the Tribunal.  However it has been pointed out in consultation with forum members 
that there is a Delaforce effect which forces lessees to pay a higher premium to 
avoid the tribunal which may be reduced if landlords were at risk of having to meet 
the tenant’s costs.  Since in my view both arguments have merit I suggest to the Law 
Commissioners that the tenant should have the ability to elect whether or not the 
Tribunal should award costs in a given application.  In other words the tribunal 
should be provided with the power to award costs at the tenant request by ticking a 
box on the application form.   

 

Consultation Question 105 – 13.115 We welcome evidence as to: 

 

(1)  the typical costs incurred by landlords in dealing with enfranchisement claims; 
and 

(2)  the proportion of those costs which can be recovered from leaseholders. 

 

13.116 To what extent does the obligation on leaseholders to pay their landlords’ 
reasonable costs arising from the enfranchisement process have an impact 
on leaseholders’ willingness to bring or pursue enfranchisement claims? 

 

13.117 Do consultees consider that any of the options we have set out at paragraphs 
13.56 to 13.77 for reforming non-litigation costs would make leaseholders 
more willing to bring and pursue enfranchisement claims? 

 

13.118 What would be the impact on landlords of removing, or capping, their 
entitlement to recover their non-litigation costs from leaseholders (other than 
the fact that they would have to meet those costs themselves)? 

 

13.115  

(1)  Typical valuation costs incurred by a landlord dealing with a lease extension 
claim is approximately £750 plus VAT, there is no typical cost for an collective 
enfranchisement claim as these vary considerably depending on the number of flats, 
number of participants, length of leases, etc. 

(2) The whole cost of the valuation should be recoverable provided that it is 
reasonable and that it forms the basis of the landlord’s response to the tenant’s 
claim. 
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13.116 – The obligation to pay the landlords reasonable costs does not impact on 
the leaseholders willingness to pursue a claim.  They are most often keen to pursue 
a claim in order to obtain an interest that they can readily sell or mortgage as and 
when the need arises. 

 

13.117 –  No as leaseholders are primarily keen to pursue enfranchisement claims 
for reasons given above. 

 

13.118 – The impact on landlords of removing their entitlement to recover non-
litigation costs has been described earlier in this response.  In respect of the 
valuation costs there would be no encouragement for a landlord to seek to have a 
valuation carried out at an early stage in the process which could potentially lead to 
many more cases being referred to the Tribunal at which point the landlord is likely to 
instruct a valuer at his own cost.  The effect on the landlord of capping costs may not 
be too significant and may result in him seeking a valuer prepared to charge no more 
for the work than the amount of the cap. 

 

Consultation Question 106 – 13.119 How and to what extent do the different 
powers of the Tribunal and the county court to award litigation costs in 
enfranchisement disputes have an impact on the behaviour of both landlords and 
leaseholders with respect to such disputes? 

 

The existing jurisdiction of the County Court relates mainly to procedural and legal 
aspects of enfranchisement claims and not really within the remit of this response.  
Valuers are more usually involved when the claim is referred to the Tribunal where 
valuation evidence is required.  For reasons previously stated the existing system 
where the power of the Tribunal is limited in respect of costs is preferred. 
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Chapter 15: Valuation: options for reform 

 

The Consultation Paper examines valuation methodology and begins with questions 
concerning section 9(1) valuations which have a methodology most different to other 
approaches.  The aim is to simplify and incorporate enfranchisement of houses and 
flats under the same regime.  The Commissioners rationale for simplification as far 
as section 9(1) is concerned is that it is difficult to work out when section 9(1) applies 
and the valuation methodology under section 9(1) is not readily understandable. 

From the valuers perspective there is acceptance of the fact that it is difficult to work 
out when section 9(1) applies, particularly due to the reliance on domestic rateable 
values which are not easily obtainable.  However it is not generally accepted among 
valuers that the valuation method under section 9(1) is not readily understandable. 

 

 

Consultation Question 107 – 15.25 We invite the views of consultees as to: 

 

(1) whether the section 9(1) valuation methodology should be retained 
indefinitely or temporarily, and if so for how long; or 

(2) whether the section 9(1) valuation methodology should be replaced with a 
fixed proportion of a “term and reversion” valuation or another simplified 
methodology; and  

(3) whether the test for whether section 9(1) (or a simplified methodology) 
applies should be determined: 

 

 (a) by reference to capital value; 

 (b) by reference to council tax banding; 

 (c) by reference to the location of the property; 

 (d) by reference to an amended version of the current test for leases 
granted after 1 April 1990 (in other words, calculating “R” under section 
1(1)(a)(ii) of the 1967 Act); or 

 (e) by some other means. 

 

 

 

15.25 (1) The section 9(1) valuation methodology should be retained for so long as 
there remain leasehold houses that qualify under this basis of valuation.   
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(2) Replacing the current methodology with a fixed proportion of the term and 
reversion valuation would to some extent simplify the calculation but would not 
achieve the result intended by the definitions contained in the 1967 legislation.  The 
proportion would have to be decided upon and carefully balanced so as not to 
disadvantage either party.  In general and particularly from the valuers point of view 
the current methodology is not particularly complex and quite routine for the 
experienced valuer dealing with leasehold reform valuations. 

(3) Of the options set out in question 107 the most sensible would be by reference to 
Council Tax Banding.  This would reflect the original basis for qualification (rateable 
values) and in this respect it is suggested that any house within highest council tax 
banding in England and the highest council tax banding in Wales should be excluded 
from the section 9(1) valuation methodology. 

 

Consultation Question 108 – 15.29 We invite the views of consultees as to: 

 

(1) whether a separate, simplified valuation regime should be created for low 
value and/or straight forward enfranchisement claims; and 

(2) how such low value and/or straightforward claims should be identified. 

 

 

(1) It is considered unnecessary for there to be a separate valuation regime for 
low value or straight forward enfranchisement claims.  The report mentions 
that in many lease extension claims the freehold vacant possession value of 
the flat, length of the unexpired term of the lease and/or the level of ground 
rent are such that the premium payable for a lease extension is modest.  In 
such cases it is stated that the professional costs incurred in enfranchisement 
may exceed the premium.  However, if the characteristics of the claim are 
such that premium is indeed modest the professional costs, at least as far as 
the valuation costs are concerned, are never such that they exceed the 
premium.  If the professional costs exceed the premium it is unlikely to be due 
to the valuation costs and therefore no amount of interference with the 
valuation approach will make the process any cheaper. The current method of 
valuation automatically takes into account that if the premium is low 
(particularly in cases of long leases with no marriage value) the valuation 
costs are correspondingly low.  Attempting to provide a separate valuation 
regime is unnecessary and would complicate the process. 

 
(2) For reasons given in (1) above low value and/or straight forward claims need 

not be identified.  Further, in some cases a claim may appear from the 
documents to be low value or straight forward but in reality, and following an 
inspection of the property may prove to be a high value and/or more 
complicated claim. 
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Consultation Question 109 – 15.37 Do consultees consider it desirable to seek to 
treat commercial investors differently from owner-occupier leaseholders in respect of 
the premium payable for the exercise of enfranchisement rights? 

 

15.38 If so: 

(1) do consultees consider that it might be possible to distinguish between 
such leaseholders: 

 

(a) by reference to whether the leaseholder is exercising enfranchisement 
rights for the first time; 

(b) by reference to whether the leaseholder is exercising enfranchisement 
rights in respect of his or her only or main home; or 

(c) by some other means? 

 

(2) how might the valuation methodology be varied so as to produce different 
premiums for different types of leaseholder? 

 

 

15.37 – It may be considered desirable to treat commercial investors differently from 
owner/occupier leaseholders in respect of the premium payable.  The original 
purpose of enfranchisement legislation was to benefit home owners and it is only 
subsequent legislation which removed the residents’ tests that has provided 
commercial investors with the same rights.  By distinguishing between such 
leaseholders the government may be able to meet its aim of reducing the premium 
payable for enfranchisement to the benefit of home owners and as pointed out in the 
consultation document ensuring continued compliance with human rights obligations.   

 

15.38 – In respect of the options under paragraph (1) It is possible to distinguish 
between such leaseholders by (b) reference to whether the leaseholder is exercising 
enfranchisement rights in respect of his/her only main home.   

(2) The variation to the valuation methodology is quite simple.  In cases of leases 
with in excess of 80 years remaining there is no need for variation as the premium 
payable is relatively modest.  In cases where marriage value applies, particularly on 
shorter leases the apportionment of marriage value payable to the landlord can be 
varied according to whether the leaseholder is the home owner or commercial 
investor.  When the residents test was removed under the Commonhold and 
Leasehold Reform Act 2002 the proportion of marriage value payable to the landlord 



 15 

was limited to 50% across the board.  It may perhaps be sensible to provide a 
percentage payable to the landlord by home owners of 25% and a percentage 
payable by commercial investors of 75%. 

 

Among the forum there were some who felt that differentiating between types of 
owners could complicate matters and distort the market.  It has to be said that of 
those who expressed a view on this issue opinion was divided.  However the 
majority who confirmed agreement to this response generally appeared to be in 
favour of the differential. 

 

Consultation Question 110 – 15.67 We invite the views of consultees as to whether 
the treatment of ground rent reviews in any valuation methodology should be 
restricted in any of the ways set out at paragraphs 15.59 to 15.66. 

 

 

This question arises as a result of the mis-selling of houses on leaseholds with 
escalating ground rents.  Hitherto the method of valuing ground rent income and any 
increases has generally not proved to be problematic.  The example quoted in figure 
22 of the Consultation paper sets out five different approaches to assessing a 
ground rent of £295 per annum doubling every 10 years over a fifty year period.  This 
rent and review pattern is described as an onerous ground rent.  Whether the 
valuation methodology should be restricted in the way suggested in the consultation 
document is a political decision rather than a valuation question.  Valuation methods 
to assess the value of income streams is fairly well established among valuers as 
well as the other professions involved in valuing income streams derived from 
sources other than property. 

 

Consultation Question 111– 15.71 We invite the views of consultees as to whether 
capitalisation rates for enfranchisement valuations should be prescribed and, if so: 

(1) how; 

(2) by whom; 

(3) how often; and 

(4) in respect of what different types of interest. 

 

 

The difficulty with prescribing capitalisation rates is that valuers apply different rates 
to different types of income streams.  A lower capitalisation rate is applied if the 
income stream is “dynamic” such as having increases geared to retail prices index or 
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the capital value of the property.  This is overlooked in the examples shown in figure 
22 of the Consultation Paper where a constant rate of 4.5% is applied in each 
example.  If rates are to be prescribed a body or committee would have to be set up 
to determine the prescribed rate, and convened to review that rate at given intervals.  
Given that there have been few disputes over capitalisation rates this appears to be 
a waste of public money and provides little or no benefit to a relatively small sector of 
society. 

 

Consultation Question 112– 15.75 We invite the views of consultees as to whether 
deferment rates for enfranchisement valuations should be prescribed and, if so: 

(1) how; 

(2) by whom; 

(3) how often; and  

(4) in respect of which geographical areas. 

 

 

The consultation paper points out that deferment rates have effectively been 
prescribed since the decision in Sportelli.  This is true and therefore prescribing a 
deferment rate would not do anything to simplify the valuation process as it stands.  
It would however restrict valuers from deviating from a given rate in a situation where 
there is a compelling reason to adjust the rate either upwards or downwards.  
Further, the generic deferment rate of 4.75% for houses and 5% for flats determined 
in the Sportelli case applies to leases with more than 20 years remaining,   
Prescribing a deferment rate has the disadvantage of restricting valuers in claims 
with reversions with less than 20 years remaining, where useful market evidence 
may be available to assist in assessing the present value of the reversion.  The 
points made in this response in respect of capitalisation rates as regards to setting 
up a body or committee equally apply in respect of deferment rates. 

 

The consultation paper goes on to consider relativity and no Act deduction.  The 
example for relativity quoted in the paper at figure 24 gives the example in Kosta 
where the lease of the house had 52.45 years remaining.  It must be said that this is 
not a typical example for enfranchisement claims as the freehold value of the house 
was £16,138,743.  The effect on the premium in applying varying rates of relativity is 
vast in monetary terms.  In most cases the differential in respect of relativity is not 
usually as much as the 10% difference in Kosta and the value of the property under 
review is rarely above £1,000,000.  The application of Kosta as an example shows 
the current approach to choosing relativity rates as being a larger problem than is 
actually the case. 
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Consultation Question 113 – 15.79 We invite the views of consultees as to whether 
relativity or a no Act deduction should be prescribed for enfranchisement valuations 
and, if so: 

(1) how; 

(2) by whom; 

(3) how often; and  

(4) in respect of which geographical areas; and 

(5) whether the 80 year cut-off should be removed. 

 

 

Relativity should not be prescribed as the valuation of the existing leasehold interest 
relative to the freehold value should be assessed by the valuer familiar with the 
actual property under consideration.  In some cases percentage relativity is not even 
considered as market comparables may assist the valuer in determining the short 
lease value.  By not prescribing relativity rates the problem of how, by whom and by 
how often they are prescribed need not arise.  Further the local valuer dealing with 
the valuation would be aware of any geographical differences that may influence the 
value of the existing interest relative to the freehold value.  Removing the 80 year cut 
off will have the effect of increasing premiums for leaseholders owning a leasehold 
interest of more than 80 years.  This runs contrary to the Commissioners brief of 
reducing premiums. 

 

It may be possible to prescribe a no Act deduction in percentage terms.  Generally 
the deduction increases as the term of the lease decreases.  Currently it is common 
to refer to previous decisions of the Tribunal to assess the deduction. 

 

In Chapter 6 of the consultation paper a new power is proposed for leaseholders 
exercising the right of collective freehold acquisition to insist, if they chose, that the 
freeholder take a leaseback or leasebacks of any parts of the premises (other than 
the common parts) which are not let to participating leaseholders.  This appears to 
make sense and complies with the brief of reducing the premium payable by the 
leaseholders.  However, such a right should be a two way door and similarly to the 
freeholder being compelled to take a leaseback or leasebacks, landlords should also 
be provided with the right to elect to take a leaseback or leasebacks of the non-
participating flats.   

 

Consultation Question 114– 15.83 We invite the views of consultees as to whether 
the possible right to hold over at the end of a long lease should be disregarded on an 
enfranchisement valuation. 



 18 

Since there is in all cases a right for the tenant to hold over at the end of a long lease 
there seems no reason to disregard this right.  If there is to be any effect of this right 
on the premium it would only be to reduce the premium and thereby falling within the 
policy objectives identified by Government. 

 

Consultation Question 115 – 15.86 We invite the views of consultees as to whether 
a discount for leaseholder’s improvements on an enfranchisement valuation should 
be retained. 

 

This is a further proposal that seems to run contrary to the objectives of 
enfranchisement reform.  If the current discount for leaseholders improvements is 
not retained this will have the effect of increasing the premium payable by 
leaseholders.  Few disputes over leaseholders improvements arise and therefore 
abolishing the discount simply to avoid the rare dispute is unfair on a majority of 
leaseholders. Many leaseholders are at pains to identify and list all the 
improvements carried out at their own cost so that they are not penalised by having 
to pay the landlord a higher premium due to an enhanced value brought about at 
their own expense.   

 

Consultation Question 116 – 15.91 We invite the views of consultees as to whether 
it should be possible for leaseholders to elect to accept a restriction on development 
to prevent development value from being payable as part of an enfranchisement 
valuation. 

 

Providing a right for leaseholders to elect to accept a restriction on development 
would significantly reduce the cost of enfranchisement in cases where development 
value may arise.  Often it is the leaseholders preference not to have the block 
extended or for any further development to be carried out, and so should not have to 
pay a price that reflects the value of a development that they have no intention of 
realising.  Landlords would not lose development value if they investigated as to 
whether any development value exists prior to receiving a Notice of Claim.  They 
would have the opportunity to realise any development value by selling on the open 
market rather than seeking to claim such value from the lessees at the time of an 
enfranchisement claim.   

 

Consultation Question 117 – 15.103 We invite the views of consultees as to which, 
if any, of the valuation options we have discussed (set out at Options 2A to C in 
Chapter 15) are preferable and, so far as any preferred option contains a range of 
possible reforms, which of those reforms should be adopted. 
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Options set out in 2A-C of chapter 15 are as follows:- 

2(A) term and reversion only (with or without prescription of rates)  

2(B) term and reversion plus marriage and hope value (with or without prescription of 
rates). 

2(C) term and reversion plus marriage and hope value plus additional value. 

 

Option 2(A) The term and reversion value would be the simplest to undertake but the 
shortcomings of such a simple approach are likely to have repercussions.  This is 
due to the fact that the term and reversion method of calculation is never applied in 
real transactions in the market and produces a much lower value for the landlord’s 
interest than its true market value.  It therefore has to be carefully considered 
whether this approach provides adequate compensation for the landlord in terms of 
compliance with A1P1 to the ECHR.  A significant proportion, possibly up to 50%, of 
claims are not made by home owners but rather commercial investors.  The original 
purpose of leasehold reform legislation was to protect and benefit home owners of 
residential properties.  It was never the intention of the legislators to transfer valuable 
assets from the pockets of one investor to another.  Restricting the valuation to a 
term and reversion calculation in regard to claims made by commercial investors 
(many of whom are ground rent landlords as well) does precisely this.  Therefore for 
a large number of claims the Government would be interfering with a landlords A1P1 
rights without any social policy objective. 

 

Option 2(B) Term and reversion, plus marriage and hope value provides a more 
accurate assessment and restricting the increase in value to the potential ability of 
participating tenants to have new leases granted to them avoids the complication of 
valuing other factors, such as development value.  This approach has merit 
particularly if combined with applying the option of making a distinction between 
those participating tenants who are home owners and those who are commercial 
investors. 

 

Option 2(C) Term and reversion plus marriage and hope value plus additional value.  
This option is basically as matters stand under the current legislation.  However the 
proposals set out in the consultation paper suggest 8 reforms which further 
complicate the calculation and in many cases are likely to increase the premium 
these components are:- 

 

(1) Limit the extent to which the ground rent on review is to be taken into account  

(2) Prescribe a capitalisation rate 

(3) Prescribe a deferment rate 
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(4) Prescribe relativity or non-act deduction 

(5) Grant landlords lease backs of non-participating leaseholders flats 

(6) Provide that no discount is to be made for the risk of holding over 

(7) Remove the discount for leaseholders improvements and/or 

(8) Provide a restriction on the development on enfranchised property. 

 

Comments and criticisms of the above components are set out earlier in this 
response. 

 

Consultation Question 118 – 15.107 We invite the views of consultees as to the 
desirability of an online calculator for enfranchisement valuations and the types of 
claims for which it could be appropriate. 

 

On line calculators rely on the person inputting the variables for their accuracy.  They 
are only useful in the most basic cases and of no assistance for instance for a 
collective freehold acquisition as they provide for only the basic valuation 
components to be applied.  Since they are therefore of only limited assistance for a 
basic lease extension calculation there is no merit in their use at all.  For a basic 
lease extension calculation the valuers fee should be relatively modest hence the 
use of an online calculator would not produce any significant saving on costs. 

 

Further in the absence of a professional valuer someone is still required to make the 
inputs to the calculator by choosing yield rates (if not prescribed) and capital values.  
Whoever carries out this work is likely to make a charge in any event.  This then 
raises the question as to who is held accountable if mistakes are made in assessing 
premiums with an online calculator.  Under the present system by engaging a 
professionally qualified valuer the client, whether landlord or tenant, has the usual 
protection and redress for errors and negligence. 

 
Consultation Question 119 – 15.108 How and to what extent has the current 
methodology for calculating premiums payable on enfranchisement slowed down, 
prevented or made more costly the exercise of enfranchisement rights? 

 

In the majority of claims the current methodology for calculating premiums does not 
slow down prevent or make more costly the exercise of enfranchisement rights.  
Once a tenant or group of tenants decides to proceed with a claim the valuation is 
carried out alongside, and more than often within the same time frame as the 
necessary legal work.  Once a Notice of Claim is submitted a statutory timetable 
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applies which requires the landlord to engage a valuer and respond within the 
required time frame (around two months but usually much sooner).  In some cases 
the premium is settled at the stage of the receipt of the counter notice.  In many 
cases there ensues some discussion between the respective parties’ valuers and 
within a timely manner the valuation is agreed.  Applying the current methodology 
gives rise to very few cases being heard in the Tribunal relative to the number of 
claims made. 

 

 

Consultation Question 120 – 15.109 We have set out the following options for the 
reform of valuation:  

 

(1) the adoption of a simple formula; and 

(2) options based on current valuation methodology, involving different 
combinations of current valuation components and/or the prescription of 
certain rates. 

To what extent would each of these options reduce the duration and cost of 
the enfranchisement process, and the number of disputes arising? 

 

 

For reasons given in the answer to question 119 as it is not our view that the current 
methodology increases the duration and cost of the enfranchisement process there 
is no merit in either option.   

 

The chapter finishes with questions 121-125, where the commissioners are seeking 
evidence for their assistance in the consideration of some of the ideas proposed in 
the chapter. 

 

The Consultation Paper makes reference to the current law whereby in cases where 
a building contains only two flats, the leaseholders of both flats must participate in a 
claim to acquire the freehold.  However it is proposed under the reforms that the 
leaseholder of one of the two flats will be given the right to acquire the freehold. 

 

This amendment is likely to create more problems for many leaseholders than it is 
intended to resolve.  The benefit to the flat owner who has purchased the freehold 
may be outweighed by the flat owner who remains a leaseholder and who is likely to 
feel aggrieved at the prospect of his close neighbour becoming his landlord.  This 
would certainly be the case if there is a history of dispute between the two 
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neighbours.  There may well be a lessee within a pair of flats who has no interest in 
owning the freehold and in many situations having a third party freeholder assists in 
maintaining a more harmonious relationship between the two lessees.  In this 
situation if the leases are short the lease extension option remains available to the 
individual lessee. 
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Chapter 16 – Intermediate and Other Leasehold Interests: 

 

This chapter sets out in detail and very clearly the current arrangements for handling 
claims involving intermediate interests.  The chapter identifies problems with the 
current regime for intermediate leases, some of these problems being solved by the 
proposals in other chapters of the consultation paper.  There are 10 questions in the 
chapter but the main one which has a significant effect on valuation is the following:-  

 

Consultation Question 134 – 16.142 We provisionally propose that, on any 
individual lease extension claim, the rent payable by an intermediate landlord should 
be commuted on a pro rata basis.  Primarily this approach would avoid creating a 
negative value in an intermediate lease, which the leaseholders could use to their 
advantage in the way that was done in the case of Alice Ellen Cooper-Dean 
Charitable Foundation v Greensleeves Owners Limited. 

Do consultees agree? 

 

 

This appears to be a sensible and long overdue amendment to the legislation.  This 
will most definitely simplify the valuation process and have the effect of reducing the 
total premium payable by the tenant. 
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Summary 

 

The Leasehold Forum views have been canvassed and the Forum is broadly in 
agreement to the following:- 

 

1. Retain section 9(1) methodology but amend the test for its application by 
excluding houses within the highest Council Tax band for England and the 
highest Council Tax band for Wales. 
 

 
2. Retain the existing regime for valuing all claims whether or not they can be 

identified as being “low value and/or straight forward”. 
 

 
3. It is desirable to treat commercial investors differently to owner-occupier by 

increasing marriage value contribution to 75% for commercial investors and 
reducing marriage value contribution to 25% for owner-occupiers. 
 

 
4. There is no need for capitalisation rates, deferment rates or relativity to be 

prescribed. 
 

 
5. It is desirable to retain existing 80 year cut off for applying marriage value. 

 
 

6. The proposed new right for leaseholders to require the landlord to take lease 
backs of non-participating flats is desirable.  However there should also be a 
right for landlords to require leasebacks on non-participating flats obviating 
the need for leaseholders to exercise such a right when the landlord prefers to 
take leasebacks. 
 

 
7. The current discount for leaseholders improvements on an enfranchisement 

valuation should be retained. 
 

 
8. It is preferable to adopt valuation option 2C based on term and reversion plus 

marriage and hope value plus additional value. 
 

 
9. The use of an online calculator is not appropriate or desirable for reasons set 

out in this response. 
 













From: Nic   
Sent: 10 August 2018 19:14 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Summary of proposed solutions for leaseholders of houses 
 
Hello, 
I would like to add some feedback to your consultation. I would agree with the 10x annual leasehold 
ground rent cost as apposed to a value related to a property valuation.  
If I look at leasehold house prices compared to freehold prices it is clear that the added value to the 
home is not 10% higher.  
I bought my property in good faith on the understanding that I would be able to purchase the 
leasehold to my home within 2 years at 10 times the annual leasehold. I have now been quoted a 
price that is 50 times the annual Leasehold. This feels like daylight robbery and if the government 
were to vote in favour of a calculation that left me with a debt in a home that is greater than my 
property value I would not be able support the government in any future elections.  
If this valuation went through I would also be in a position whereby I would not be able to sell my 
home in the future.  
I am not sure how a piece of land can be sold over and over and over again.  
Transparency and fairness is all I ask. 
As the government has clear objectives to increase levels of home ownership nationally, highlighted 
Ministry of Housing, Communities and local government, I feel this objective would be reinforced by 
a vote in favour of the home owner. Developers have had their share of favour for our government 
with the release of greenfield and brown field sites with very favourable planning regulations, it is 
now time for the homeowner to see support. 
I hope this email gets my message across. Sadly I am writing from a phone which makes typing a 
comprehensive email difficult. 
Kind regards 
Nicola Callaghan 
 



From: Nicola Tann   
Sent: 24 November 2018 16:11 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Fwd: Leasehold enfranchisement reform consultation 
 
Dear sirs, 
I am responding to the consultation on leasehold reform. My comments are as follows; 
1. This is long overdue. I recently purchased a leasehold property (house) and it came to light that 
the freehold had been purchased by a company called  a couple of years previously. After 
having looked into this company and the appalling experiences others had had, I almost pulled out 
of the sale; 
2. and other such companies are simply vehicles for charging people fees and rents which 
may not even be due ( see further below ) but the failure to prohibit the trade in freeholds has 
allowed them to prosper at the expense of ordinary people. They should be an all out prohibition on 
the sale of the freehold except to the lessee. Any rule which simply gives the lessee the right of first 
refusal does not offer sufficient protection as I feel sure that these firms cannot be trusted to follow 
correct procedure.  
3. During the purchase of my home (purportedly acting for the lessor  - but in 
fact owned by them as revealed by companies house) demanded a fee of approx £400 for registering 
me on their system as new lessee. The provisions of the lease allowed the charging of one guinea 
(equivalent to one pound in today’s money). I telephoned and asked them how they calculate their 
charges. Their exact response was “our client does not have to justify their charges”. I replied that I 
beg to differ when they are charging £400 as compared to the £1 allowed under the lease. When I 
eventually got to the bottom of things it turned out that the £400 fee is if we wanted confirmation 
that they had received the notice of execution. But the fee request had never been put in that way - 
I was told there was a charge and that was that. I am a lawyer. If I were not, I feel certain that I 
would have paid the charge. My view is that this is tantamount to intention to obtain money by 
deception. I almost reported them to the police. I wonder how many people have had money 
illegally taken from them in this way? 
4 in terms of methodology for calculation of purchase of freehold our ground rent is £12 per annum 
under a 999 year lease for a 380k home. The difficulty with basing the calculation on a % of value is 
that people like us would  overpay. That would be unfair as the freeholder will have acquired for 
peanuts and will be effectively trading off our home without having done anything to add value. 
Would not the fairest way be to take into account what they paid- and if lower than calculation 
method then limit to that? If calculation was set at 1% of value then for us that would mean £3800 
which is a huge sum bearing in mind that the ground rent is only £12 per annum. Perhaps you could 
adopt different methods for different types of leasehold property (long, short etc) because most of 
the long leases will have v low ground rents? 
 
Best regards 
Nicola Tann 
 









 

  

 

Leasehold 
enfranchisement –  
Law Commission 
Consultation 
NHG response 

1 Introduction  
Notting Hill Genesis (NHG) has significant experience over many years of delivering 
and managing a wide range of home ownership products in London and the 
southeast. We manage slightly over 16,000 leasehold and shared ownership 
properties.  

We welcome the Government agenda of leasehold reforms and support most of the 
proposals highlighted in the ‘Leasehold home ownership: buying your freehold or 
extending your lease’ consultation paper.  

Details of our position are addressed in our response to the questions asked. 
2 Consultation questions 

1. We invite the views of consultees as to whether a reformed 
enfranchisement regime should treat particular issues differently in 
England and in Wales. Consultees are welcome to share their views on 
this point here, or in response to questions which we ask later on 
particular issues. 

We are based in England only and any decision would not impact on us.  

Paragraph 3.42 

 

2. We provisionally propose that leaseholders of both houses and flats 
should be entitled, as often as they so wish (and on payment of a 
premium), to obtain a new, extended lease at a nominal ground rent. Do 
consultees agree? 
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We agree with this proposal. However, in our response to a previous consultation 
(Implementing leasehold reforms in England) we argued that some flexibility around 
what constitutes nominal ground rent should be built into the system. If our proposal 
is taken into account we would propose that, for schemes where the exception is 
accepted, the same measure used to establish what constitutes a nominal ground 
rent is used for new and/or extended leases. 

We invite the views of consultees as to: 
1) the appropriate length of such a lease extension; and 

We believe that 125 years would be the appropriate length of time. We believe that 
longer lease extensions could lead to significantly higher premiums.  

2) the points at which the landlord should be entitled to terminate the lease 
(paying appropriate compensation to the leaseholder) for the purposes of 
redevelopment. 

We do not have a view on this proposal.  

Paragraph 4.40 

 

3. We invite the views of consultees as to whether the right to a lease 
extension should in all cases be a right to an extended term at a nominal 
ground rent, or whether leaseholders should also have the choice:  

1) only to extend the lease (without changing the ground rent); or 
2) only to extinguish the ground rent (without extending the lease). 

We believe that for simplicity the right to a lease extension should in all cases be a 
right to an extended term at a nominal ground rent. However, we are not opposed to 
leaseholders being able to extinguish the ground rent without extending the lease.  

Paragraph 4.46 

 

4. We provisionally propose that: 

1) a leaseholder claiming a lease extension should be entitled to a lease 
extension of the whole of the premises let under his or her existing lease, 
whether or not the entirety of the premises falls within the curtilage of the 
building; 

2) landlords should be able to propose that other land be included within a 
lease extension, and that there should be no time limit within which that 
proposal can be made; and 

3) there should be no power for landlords to argue that parts of the premises 
let under a leaseholder’s existing lease should be excluded from a lease 
extension. 

Do consultees agree? 
We agree with the proposal for points one and two. However, in relation to point 
three, it might be desirable to negotiate with the leaseholder to retake some part of 
the premises for the better management of the property as a whole such as a 
balcony or equipment maintenance. Provided this can be fairly negotiated between 
the parties it should be of benefit to both the leaseholder and the landlord.  
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Paragraph 4.52 

 

5. We provisionally propose that a lease extension should automatically: 

1) be subject to any mortgage that is secured over the existing lease, and 
2) bind the landlord’s mortgagee. 

Do consultees agree? 
We do not have a view on this.  

Paragraph 4.54 

 

6. We provisionally propose that (except in the case of Aggio-style leases 
and cases where the common parts of a building are owned and 
managed by a third party) the terms of a lease extension (other than the 
length of the term and the ground rent) should be identical to the terms 
of the existing lease, save where either party has elected to include 
terms drawn from a prescribed list of non-contentious modernisations.  

Do consultees agree? 

We agree with this proposal in general but would ask that . for lease extensions 
granted to shared owners with leases on fair rent terms it is possible to update the 
rent clause to a modern rent clause.  

We invite the views of consultees as to the terms that should be included 
within such a prescribed list. 
Do consultees consider that it would be appropriate to adopt a standard 
or model lease for Aggio -style leases? Alternatively, would it be 
appropriate to use a standard or model lease as a starting point in such 
cases? 

Paragraph 4.91 

 

7. Do consultees consider that the ability of parties to enter into a lease 
extension outside the 1967 and 1993  Acts creates significant problems 
in practice? 

No, we believe that the ability of parties to enter into a lease extension outside the 
1967 and 1993 Acts does not create problems as it has not done so in our 
experience of processing and negotiating such transactions. There is a risk that 
landlords take advantage of the ability to do so which should be curtailed but it 
should not preclude the ability of parties to conduct a non-statutory lease extension. 

What steps, if any, do consultees consider could be taken to control or 
limit the use or impact of parties entering into a lease extension outside 
of a new statutory enfranchisement regime? 

We do not think that steps need to be taken. However, we are not opposed to the 
creation of limits on the ability of landlords to conduct non-statutory lease extensions 
that would limit the scope for abuse. Such limits should not preclude the ability of 
parties to conduct a non-statutory lease extension. Ideally any reforms proposed 
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would simplify and improve the statutory process so that a non-statutory lease 
extension is less necessary in any case.  

Paragraph 4.98 

 

8. We invite consultees to tell us about their experiences in practice of the 
statutory provisions under the 1967 and 1993 Acts which enable a 
landlord and leaseholder, with court approval, to enter into a lease 
extension under which the leaseholder is precluded from exercising 
further enfranchisement rights in the future. 

Do consultees consider that similar provision should be made under any 
new enfranchisement regime? 

We do not have a view on this.  

Paragraph 4.101 

 

9. To what extent would our proposed uniform right to a lease extension at 
a nominal ground rent, for both houses and flats, increase the likelihood 
of leaseholders seeking lease extensions under (future) 
enfranchisement legislation? 

We do not have a view on this.  

Paragraph 4.103 

 

10. We welcome evidence as to whether, and if so, how, an increase in the 
length of a statutory lease extension would affect: 

1) the leasehold market; and 
2) the mortgageability of leases. 

We do not have a view on this.  

Paragraph 4.104 

 

11.  We have asked whether leaseholders should have the option of: 

1) extending their leases without changing the ground rent; or 
2) extinguishing their ground rent without extending the term of the lease.  
We welcome evidence as to the likely uptake of these options by 
leaseholders. 

Our preferred option would be to extend the lease and retain the ground rent. 
However, we are not opposed to leaseholders being able to extinguish the ground 
rent without extending the lease. 

Paragraph 4.105 
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12. To what extent does the current ability of parties negotiating a lease 
extension to include such terms as they may agree in the lease 
extension: 

1) increase the duration and cost of the enfranchisement process; 
2) increase the potential for disputes; and 
3) lead to the imposition of onerous or undesirable terms upon leaseholders 

under the lease extension, resulting in additional future costs to 
leaseholders? 

To what extent would restricting parties’ ability to introduce new terms 
into a lease extension to terms which are drawn from a prescribed list:  

1) reduce the time and cost involved in acquiring a lease extension; 
2) reduce the potential for disputes; and 
3) reduce future costs to leaseholders arising from the terms of the lease 

extension? 
Would this reform lead to a higher proportion of leaseholders seeking to 
exercise their right to a lease extension? 

A statutory lease extension does not provide for anything other than the term of the 
lease to be negotiated. When we carry out informal lease extensions using an 
informal process we do not conduct prolonged, litigious negotiations nor enforce 
unfair terms on leaseholders. So, in our experience a non-statutory lease extension 
is quicker and straight forward.  

We are not opposed in principle to non-statutory lease extensions being limited to 
include terms on a prescribed list provided that is comprehensive and has some 
leeway for negotiation on specifics. However, it might be preferable and sufficient to 
produce a list of prohibited terms. 

Paragraph 4.106 

 

13. We provisionally propose that, where an individual freehold acquisition 
claim is made: 

1) the leaseholder should be entitled to a transfer of: 
a. the whole of the building in which his or her residential unit is 

situated, even if parts of that building are not included within his or 
her existing lease; and 

b. the whole of his or her premises let under the existing lease, 
whether or not the entirety of those premises falls within the 
curtilage of the building; and 

2) there should be no statutory deadline or time limit for landlords to 
propose that other land originally let to the leaseholder, but now assigned 
to another, should also be included in the transfer, or that parts of the 
premises that are above or below other premises in which he has an 
interest should be excluded from the transfer. 

Do consultees agree? 
We agree with the Law Commission’s proposal provided landlords are compensated 
accordingly. However we believe that landlords should be able to retain property of 
parts of the building in specific circumstances, such as parking space or garden, 
where not doing so could lead to disputes between residents of an estate. If allowed 
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to retain possession, landlords should be able to recover funds used to maintain the 
assets. 

Paragraph 5.30 

 

14. We provisionally propose that, where an individual freehold acquisition 
claim is made: 

1) any mortgage secured against the freehold title should automatically be 
discharged upon execution of the transfer; but 

2) the leaseholder should be under a duty to pay: 
a. the whole of the price; or 
b. (if less) the sum outstanding under the mortgage; 

to the mortgagee or, alternatively, into court; and 
3) any sums due from the leaseholder to the landlord should be reduced by 

any sums paid under (2) above. 
Do consultees agree? 

 

We also provisionally propose that where an individual freehold 
acquisition claim is made – save in the case of estate rentcharges 
imposed to secure positive covenants – a landlord should be under a 
duty to use his or her best endeavours to redeem any rentcharge. 
Do consultees agree? 

We do not have a view on this.  

Paragraph 5.34 

 

15. We invite the views of consultees as to whether a leaseholder making an 
individual freehold acquisition claim should acquire the freehold subject 
to the rights and obligations on which the freehold is currently held, or 
on terms reflecting the rights and obligations contained in the existing 
lease. 

We believe that the acquisition claim should be based on the terms of the current 
lease. We believe that, for example, if the leaseholder makes a claim to acquire the 
freehold on an estate, there is a risk that communal areas are not properly 
maintained and costs not recovered as the liability and payment for these services is 
unlikely to be included in the freehold transfer or title. But the specific terms could be 
subject to negotiation. 

We provisionally propose that, on an individual freehold acquisition 
claim, additional terms may only be added to the transfer where the 
leaseholder elects to include a term drawn from a prescribed list of 
terms. 
Do consultees agree? 

We agree with the Law Commission proposal but have the views outlined above in 
response to question 12.  

We invite the views of consultees as to the types of additional terms that 
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should be included within such a prescribed list. 
Paragraph 5.48 

 

16. We invite the views of consultees as to whether, where a leaseholder’s 
existing lease contains rights and obligations in respect of land that is 
to be retained by the landlord, the leaseholder should (where there is no 
current estate management scheme in place) acquire the freehold 
subject to terms in respect of the retained land that: 

1) reflect the rights and obligations set out in the leaseholder’s existing 
lease; or 

2) appear within a prescribed list of appropriate covenants. 
We invite the view of consultees as to the types of terms that should be 
included within such a prescribed list. 

We believe that the leaseholder should acquire the freehold based on the terms of 
the existing lease. These proposals, if implemented, would assist in facilitating 
sustainable future estate management. That being said, we have the views on a 
prescribed list stated above. 

Paragraph 5.56 

 

17. We provisionally propose that any obligation owed to a landlord of an 
estate by a leaseholder who has acquired the freehold of their premises 
should be enforceable whether or not the landlord has retained land that 
benefits from that obligation. 

Do consultees agree? 

Yes, we agree with the proposal. 

We invite the views of consultees as to whether unpaid sums due from a 
leaseholder who has acquired the freehold of their premises to a 
landlord of an estate should be capable of being charged against the 
freehold and enforced by the landlord as if he or she were a mortgagee 
of the property. 

We believe that unpaid sums due from a leaseholder who has acquired the freehold 
of their premises to a landlord of an estate should be capable of being charged 
against the freehold and enforced by the landlord as if he or she were a mortgagee 
of the property. 

Paragraph 5.62 

 
 

18. We provisionally propose that where a leaseholder’s existing lease does 
not contain rights and obligations in respect of land that is to be 
retained by the landlord, the leaseholder should (where there is no 
current estate management scheme in place) acquire the freehold 
subject to terms in respect of the retained land that appear within a 
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prescribed list of appropriate covenants. 

Do consultees agree? 

We would agree in principle. However, we reserve to give our final answer upon 
publication of the prescribed list. We have the views on a prescribed list stated 
above. 

We invite the views of consultees as to the types of terms that should be 
included within any prescribed list. 

Paragraph 5.66 

 
19. Do consultees believe that the ability of parties to enter into a transfer of 

the freehold of a house outside the 1967 Act creates significant 
problems in practice? 

We do process transfers of freehold of houses outside the 1967 Act.  

What steps, if any, do consultees believe could be taken to control or 
limit the use or impact of parties entering into a freehold transfer to an 
individual leaseholder outside of a new statutory enfranchisement 
regime? 

Paragraph 5.70 

 

20. To what extent does the current ability of parties negotiating the terms 
of a claim to acquire the freehold of a house to agree the terms of the 
freehold transfer without restriction: 

1) increase the duration and cost of the enfranchisement process; 
2) increase the potential for disputes; and 
3) lead to the inclusion of unusual terms within the freehold transfer, 

resulting in additional future costs to former leaseholders? 
We do not have experience of similar situations as, in the large majority of cases, our 
leaseholders acquire the freehold of a house on final staircasing. 

To what extent would limitations on the ability of parties to include new 
rights and obligations in a freehold transfer to an individual leaseholder:  

1) reduce the time and cost involved in acquiring the freehold individually; 
2) reduce the potential for disputes; and 
3) reduce future costs to former leaseholders arising from the terms of the 

freehold transfer? 
Whilst limiting the ability of parties to include new rights and obligations could speed 
up the process we believe that the list of limitations would have to be kept under 
review to ensure that it is relevant and meets the test of time. Although not often,  in 
some instances we include new rights and obligations in freehold transfers, e.g.  if 
the property is part of a block that sits on an estate we would need to add obligations 
in the transfer that relate to estate costs. We would like to ensure that the list of 
limitations is not too rigid and can be amended to reflect possible changes in the 
property management market.  
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Would this reform result in a higher proportion of leaseholders seeking 
to exercise their right of individual freehold acquisition? 

Paragraph 5.72 

 

21. We provisionally propose: 

1) a general requirement that a collective freehold acquisition claim must be 
carried out by a nominee purchaser which is a company; and an 
exception to the above requirement where: 

a. the premises to be acquired contain four residential units or fewer; 
b. all residential units are held on long leases; 
c. the leaseholders of all residential units are participating in the 

claim; and 
d. all those leaseholders agree. 

Do consultees agree? 
We agree that the purchase must be carried out by a company. We believe that the 
number of residential units that would qualify for the exception should be lowered to 
three.  

Do consultees consider that some of the requirements of company law 
are inappropriate or onerous for a nominee purchaser company and 
should be relaxed? If so, please tell us which. 

No, we believe that the requirements are correct. 
Paragraph 6.67 

 

22. We provisionally propose that the nominee purchaser company used for 
a collective freehold acquisition claim must be a company limited by 
guarantee. 

Do consultees agree? 

Yes, we agree that the nominee purchaser company used for a collective freehold 
acquisition claim must be a company limited by guarantee. 

Paragraph 6.79 

 

23. We provisionally propose that the articles of association of any nominee 
purchaser company exercising the right of collective freehold 
acquisition must contain certain prescribed articles. We also propose 
that those prescribed articles may only be departed from where: 

1) all the residential units within the premises are held on long leases; and 
2) the leaseholders of all residential units are members of the nominee 

purchaser company. 
Do consultees agree? 

Yes, we agree with the proposal. 

We invite the views of consultees as to: 
3) the matters in respect of which it would be desirable for articles to be 



 

Page 10 of 46 
 

prescribed; and 
4) any matters in respect of which it would be desirable to require provision 

in the articles of association, albeit with some freedom as to that 
provision. 

 

Paragraph 6.86 

 
 

24. We provisionally propose that a nominee purchaser company, having 
carried out a collective freehold acquisition, be restricted from 
disposing of the premises acquired, save where: 

1) all the residential units within the premises are held on long leases; 
2) the leaseholders of all residential units are members of the nominee 

purchaser company; and 
3) all members of the company agree with the proposed disposition; 

OR 
4) the Tribunal makes an order permitting the propose disposition.  

Do consultees agree? 
We agree with the proposal. 

We invite the views of consultees as to the grounds on which the Tribunal 
should be empowered to permit a disposition of the premises acquired 
collectively by a nominee purchaser company. 

Paragraph 6.91 

 

25. We provisionally propose that the right of collective freehold acquisition 
should extend to the acquisition of the freehold of an entire estate 
consisting of multiple buildings. 

Do consultees agree? 

We provisionally agree with this proposal provided that landlords’ obligations are 
adequately distributed so that it does not create difficulties in managing estates.  

We invite the views of consultees as to how such a right might operate. 
Do consultees consider that there are any problems with the approach 
we have suggested at paragraph 6.95, or any other issues for which we 
would need to provide? 

Most of the estates that we manage are mixed tenure estates. We believe that the 
above proposal presents potential risks in terms of management of mixed tenure 
estates. 

Secondly, we are worried that the rights of general needs residents might  not be 
taken into full account should a company different from a housing association 
purchase the estate. 

Thirdly, we are concerned in relation to the provision of shared services and the 
maintenance of the estate itself.  
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If such a right is introduced it would need to protect the rights of intermediate 
landlords created, those of landlords of blocks remaining outside of the ownership of 
the purchasing company and their sub-tenants and leaseholders. The management 
obligations for the estate and blocks would need to be adequately separated.   

Paragraph 6.96 

 

26. We provisionally propose that a nominee purchaser carrying out a 
collective freehold acquisition should acquire: 

1) the freehold to the building or buildings in which the flats are situated, 
including any common parts; and 

2) any other land let with the flats within the building. 
Do consultees agree? 

We do not have a view on this.  

We provisionally propose that a nominee purchaser carrying out a 
collective freehold acquisition should be entitled to acquire the freehold 
of other land over which the leaseholders exercise rights in common, 
provided that the right is shared only with other occupiers within the 
building(s) being acquired. 

Do consultees agree? 

We do not have a view on this.  

Paragraph 6.103 

 

27. We provisionally propose that, on a collective freehold acquisition: 

3) any mortgage secured against the freehold title should automatically be 
discharged upon execution of the transfer; but 

4) the nominee purchaser should be under a duty to pay: 
a. the whole of the price, or 
b. (if less) the sum outstanding under the mortgage, to the mortgagee 

or, alternatively, into court; and 
5) any sums due from the nominee purchaser to the landlord should be 

reduced by any sums paid under (2) above. 
Do consultees agree? 

Yes, we agree with the proposal. 

We also provisionally propose that on a collective freehold acquisition – 
save in the case of estate rentcharges imposed to secure positive 
covenants – a landlord should be under a duty to use his or her best 
endeavours to redeem any rentcharge. 
Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 6.107 
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28. We provisionally propose that, where a nominee purchaser making a 
collective freehold acquisition claim is to acquire the whole of the 
landlord’s freehold interest, any rights and obligations that are not 
ordinarily discharged upon payment of the purchase price should be 
continued automatically. 

Do consultees agree? What do consultees consider would be the best 
statutory means by which this could be achieved? 

We provisionally propose that, where a nominee purchaser making a 
collective freehold acquisition claim is to acquire the whole of the 
landlord’s freehold interest, the parties should only be able to adopt 
additional covenants if those covenants are drawn from a list of 
prescribed covenants. 

Do consultees agree? Which covenants do consultees consider should 
be included within such a prescribed list? 

We do not have a view on this.  

Paragraph 6.117 

 

29. We invite the views of consultees as to whether, on a collective freehold 
acquisition claim where the leaseholders’ existing leases contain rights 
and obligations in respect of land that is to be retained by the landlord, 
the nominee purchaser should (where there is no current estate 
management scheme in place) acquire the freehold subject to terms in 
respect of the retained land that: 

1) reflect the rights and obligations set out in the leaseholders’ existing 
leases; or 

2) appear within a prescribed list of appropriate covenants. 
 

We believe that on a collective freehold acquisition claim where the leaseholders’ 
existing leases contain rights and obligations in respect of land that is to be retained 
by the landlord, the nominee purchaser should (where there is no current estate 
management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that reflect the rights and obligations set out in the leaseholders’ 
existing leases 

We invite the views of consultees as to the types of term that should be 
included within such a prescribed list. 

We do not have a view on this.  

Paragraph 6.124 

 

30. We provisionally propose that, on a collective freehold acquisition claim 
where the leaseholders’ existing leases do not contain rights and 
obligations in respect of land that is to be retained by the landlord, the 
nominee purchaser should (where there is no current estate 
management scheme in place) acquire the freehold subject to terms in 
respect of the retained land that appear within a prescribed list of 
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appropriate covenants. 

Do consultees agree? 

Yes, we agree with the proposal.  

We invite the views of consultees as to the types of terms that should be 
included within such a prescribed list. 

Paragraph 6.127 

 
 

31. We provisionally propose to introduce a new power for leaseholders 
exercising the right of collective freehold acquisition to insist, if they so 
choose, that the freeholder take a leaseback or leasebacks of all parts of 
the premises (other than common parts) which are not let to 
participating leaseholders. 

Do consultees agree? 

We agree with this proposal provided the right is limited as the proposal has 
substantial risks.  

As it is currently formulated we believe that the proposal might oblige organisations 
such as ours to leaseback properties for shared owners and general needs 
residents. Then, as an intermediate leaseholder, we would have less authority to 
influence the management of schemes where we might or do retain a significant 
interest and have a duty to protect our residents. In extreme circumstances we could 
be in the position of having day to day management of a large number of the units in 
a scheme, but have a much reduced control over the scheme itself. This would 
particularly be the case if shared owners were excluded from calculating the 
necessary qualifying leaseholders. 

We believe that the proposals should be adapted to reflect this potentially dangerous 
imbalance of powers. The ability to require a landlord to take leasebacks should be 
limited by number or percentage and that shared owners should be included in 
calculating the number of qualifying leaseholders to avoid this outcome. 

Paragraph 6.132 

 

32. We provisionally propose that, where premises have been the subject of 
a collective freehold acquisition claim, the leaseholders in those 
premises should be prohibited from making a further collective freehold 
acquisition claim in respect of the same premises for a set period.  

Do consultees agree? 

Yes, we agree with the proposal. 

We provisionally propose that five years would be an appropriate 
duration for such a prohibition. 

Do consultees agree? 
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Yes, we believe that 5 years is the appropriate duration.  

Paragraph 6.138 

 

33. Do consultees believe that the ability of parties to enter into a transfer of 
the freehold of a block of flats outside the 1993 Act creates significant 
problems in practice? 

No. 

What steps, if any, do consultees believe could be taken to control or 
limit the use or impact of parties entering into a freehold transfer to a 
group of leaseholders outside of a new statutory enfranchisement 
regime? 

Paragraph 6.142 

 

34. We provisionally propose a new right to participate: the right for 
leaseholders who did not participate in a prior collective freehold 
acquisition claim, or who did not qualify for the right at the time of the 
prior claim, subsequently to purchase a share of the freehold interest  
held by those who did participate. 

Do consultees agree? 

We agree with this proposal. However, we would suggest that, if owners of shared 
ownership properties were allowed to to exercise this right, the freeholder should be 
entitled to compensation at final staircasing for the appropriate value of that share of 
the freehold acquisition. This is because on such occasions the shared owner would 
not qualify to buy a share of the freehold until they final staircase. 

Do consultees consider that the right to participate should be available 
only in respect of collective freehold acquisition claims completed in the 
future, or also in respect of collective enfranchisement claims that 
completed before commencement of the new regime? 

We believe that that the right to participate should be available also in respect of 
collective enfranchisement claims that completed before commencement of the new 
regime. 

We have identified at paragraph 6.156 a number of issues which will 
need to be addressed in order for the right to participate to operate 
successfully. We invite consultees to share with us their views on how 
these issues might be resolved, and to tell us of any further difficulties 
they foresee with the operation of the proposed right. 

We do not have a view on this.  

Paragraph 6.157 

 

35. We welcome evidence as to the costs and benefits of requiring 
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leaseholders pursuing a collective freehold acquisition claim to:  

1) use a company limited by guarantee as the nominee purchaser; 
2) comply with the applicable rules of company law; and 
3) use a set of partly-prescribed articles of association for the company 

limited by guarantee. 
We do not have a view on this.  

Paragraph 6.160 

 

36. To what extent does the current ability of parties negotiating the terms 
of a collective enfranchisement to agree the terms of the freehold 
transfer without restriction: 

1) increase the duration and cost of the enfranchisement process; 
2) increase the potential for disputes; and 
3) lead to future difficulties (financial or otherwise) resulting from the 

inclusion of unusual terms within the freehold transfer? 
Please see our response to question 29. 

To what extent would limitations on the ability of parties to include new 
rights and obligations in a freehold transfer to a nominee purchaser: 

1) reduce the time and cost involved in acquiring the freehold collectively; 
2) reduce the potential for disputes; and 
3) reduce future difficulties (financial or otherwise) resulting from the 

inclusion of unusual terms within the freehold transfer? 
Please see our response to question 29. 

Would this reform result in a higher proportion of leaseholders seeking 
to exercise the right of collective freehold acquisition? 

We do not believe that this will have an impact on the amount of enfranchisements at 
Notting Hill Genesis. 
 

Paragraph 6.161 

 

37. To what extent would our proposed new ability for leaseholders 
exercising the right of collective freehold acquisition to require the 
freeholder to take leasebacks of all parts of the premises (other than 
common parts) which are not let to participating leaseholders make 
collective freehold acquisition more affordable? Would this reform result 
in a higher proportion of leaseholders seeking to exercise the right of 
collective freehold acquisition? 

Please see our response to question 31. It would likely make the acquisition more 
affordable but that might be at significant cost to any intermediate landlord created 
along with their sub-leaseholders and sub-tenants.  

Paragraph 6.164 
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38. We provisionally propose to replace the language of “houses” and 
“flats” with the new concept of a “residential unit”. 

Do consultees agree? 

Yes, we agree with the proposal. 
Do consultees think that our proposed definition of a “residential unit”, 
set out at paragraphs 8.37 to 8.56, will work successfully in practice? 

Yes, we agree with the proposed definition. 
We provisionally propose to exclude business leases from 
enfranchisement rights. Do consultees agree? If so, do consultees agree 
that the best method of achieving this exclusion is by restricting 
enfranchisement rights to leases which permit residential use? 

Yes, we agree with the proposals. 

Paragraph 8.57 

 
39. We provisionally propose to maintain the requirement that, in general, a 

leaseholder must have a lease which exceeds 21 years in order to 
qualify for any enfranchisement rights. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 8.67 

 

40. We provisionally propose maintaining the current legal position that 
separate, concurrent long leases between the same landlord and 
leaseholder may be treated as if they were a single long lease. 

Do consultees agree? 

Yes, we agree with the proposal. 

We provisionally propose maintaining the current legal position that 
renewals or statutory continuations of long leases are also to be treated 
as long leases. Further, we propose adopting (across the board) the 
1967 Act’s approach to consecutive long leases, in treating them as a 
single long lease. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 8.71 

 

41. We provisionally propose that all qualifying criteria for enfranchisement  
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rights based on financial limits (both the low rent test and rateable 
values) be removed. 

Do consultees agree? 

Yes, we agree with the proposal. 
Paragraph 8.74 

 
42. We provisionally propose that the requirement to own premises for two 

years before exercising enfranchisement rights in respect of those 
premises be abolished. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 8.77 

 

43. We provisionally propose that the right of individual freehold acquisition 
should be available where: 

1) a leaseholder has a long lease over premises which include at least one 
residential unit which is not sublet to another person on a long lease; 

2) there are no units in the building save for the unit(s) let to the leaseholder 
under his or her long lease; and 

3) the premises let to the leaseholder comprise either: 
a. one unit; or 
b. more than one unit, but: 

i. none of those units are residential units that are sublet to 
another person under a long lease; and 

ii. the floor space of any non-residential units does not exceed 
25% of the floor space of all the units combined. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 8.95 

 

44. We provisionally propose that the premises which may be the subject of 
a freehold acquisition claim (whether individual or collective) should be 
identified in line with the 1993 Act’s definitions of “self-contained 
building” and “self-contained part of a building”. 

Do consultees agree? 

Yes, we agree with the proposal. 

We provisionally propose that, otherwise, the “building” in which a unit 
is contained can be defined simply as a built structure with a significant 
degree of permanence which can be said to change the physical 
character of the land. 
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Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 8.104 

 
45. We invite consultees’ views on the desirability and workability of 

creating a discretion for the Tribunal to authorise, in limited 
circumstances, a freehold acquisition (whether individual or collective) 
where this would not otherwise be possible because the building or part 
of building concerned is not, or might not be, self-contained. 

We agree in principal with the proposal. However, we would recommend that limits 
to the discretion of the Tribunal are put in place in order to guarantee a more rigid 
legal framework.  

Paragraph 8.109 

 
46. We provisionally propose that it is appropriate to apply a maximum 

percentage limit on non-residential use to individual freehold acquisition 
claims concerning premises containing multiple units. 

Do consultees agree? 

Yes, we agree with the proposal. 

We provisionally propose that that limit should be the same as that 
which applies to collective freehold acquisition claims. 

Do consultees agree? 

Yes, we agree with the proposal. 
We provisionally propose that the limit should be set at 25% of the 
internal floor space (excluding common parts). 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 8.119 

 

47. We provisionally propose to maintain an equivalent of the current 
requirement that, for a collective enfranchisement, there must be a 
minimum of two or more flats held by qualifying tenants in the premises 
to be acquired. 

Do consultees agree? 

Yes, we agree with this proposal. 

Paragraph 8.134 
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48. We provisionally propose to maintain an equivalent of the current 
requirement that, for a collective enfranchisement, at least two-thirds of 
the flats in the premises to be acquired must be let on long leases.  

Do consultees agree? 

Yes, we agree with the proposal. We believe that This is an important safeguard for 
an RSL as it prevents the acquisition of a freehold by leaseholders in a block with a 
significant number of tenants. 

Paragraph 8.142 

 

49. We provisionally propose that the leaseholders of at least half of the 
total number of residential units in the premises to be acquired must 
participate in a collective freehold acquisition. 

Do consultees agree? 

Yes, we agree with the proposal and we believe that it strikes the right balance 
between allowing leaseholders to participate in a collective freehold acquisition and 
protecting landlords and sub-tenants from a minority takeover. 

Paragraph 8.144 

 
50. We provisionally propose to remove the requirement that, in the case of 

a building containing only two residential units, both leaseholders must 
participate in a collective freehold acquisition claim. 

Do consultees agree? 

We agree in principle. However, we believe that the Law Commission should 
carefully consider the potential issues that would arise in terms of management of 
the building when one is a leaseholder and the other a shared owner.  

This may include: 

 Increased maintenance and service charges 

 A negligence of repairs, maintenance or cleaning 

 Changing the layout of the common parts (if any) 
This essentially would leave the tenant/shared owner with having no power.  It would 
also leave the interim landlord with little power and would likely present more costs 
in terms of time/money to dispute this situation on behalf of our resident.   

Paragraph 8.147 

 

51. We provisionally propose to remove the current prohibition on 
leaseholders of three or more flats in a building being qualifying tenants 
for the purposes of a collective enfranchisement claim. 
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Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 8.149 

 

52. We provisionally propose the continuation of the 25% limit on non-
residential use in collective freehold acquisition claims. 

Do consultees agree? 

Yes, we agree with the proposal.  
Paragraph 8.153 

 

53. We provisionally propose the continuation of the exceptions from 
collective freehold acquisition claims for resident landlords and 
operational railway tracks. 

Do consultees agree? 

We do not have a view on this.  

Paragraph 8.155 

 

54. We provisionally propose that the qualifying criteria for the collective 
freehold acquisition of an estate ought to correspond to those for the 
collective freehold acquisition of a single building. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 8.157 

 

55. We invite the views of consultees as to whether there should be an 
exception to the two-or-more flats requirement and the two -thirds 
condition in the case of buildings consisting of two residential units, so 
as to enable a “collective” freehold acquisition by the leaseholder of one 
unit where the other is retained by the landlord of the building.  

We believe that there should be an exception to the two-or-more flats requirement 
and the two -thirds condition in the case of buildings consisting of two residential 
units, so as to enable a ‘collective’ freehold acquisition by the leaseholder of one unit 
where the other is retained by the landlord of the building. 

However, as outlined in our response to question 50, we believe that the Law 
Commission should carefully consider the potential issues that would arise in terms 
of management of the building when one is a leaseholder and the other a shared 
owner.  
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Paragraph 8.166 

 

56. We provisionally propose that the 25% limit on non-residential use 
should apply to two-unit buildings as it does to any other multi-unit 
building. Do consultees agree? 

Yes, we agree with the proposal. 

If consultees disagree, how should two-unit buildings be treated 
differently? Do consultees favour: 

1) a proviso to the effect that a non-residential unit can be treated as 
residential where its use is “ancillary” or “complementary” to residential 
use of another unit; 

2) a higher percentage limit; or 
3) a sunset clause? 
Alternatively, is there another potential approach we should consider? 

Paragraph 8.180 

 

57. Do consultees think that the ability of a head lessee of a block of flats to 
acquire the freehold of that block individually is a significant problem 
with our proposed scheme, compared with the reality under the current 
law? 

No, we do not think that the ability of a head lessee of a block of flats to acquire the 
freehold of that block individually is a significant problem with the proposed scheme. 

Paragraph 8.184 

 

58. Do consultees consider it desirable to attempt to restrict the 
enfranchisement rights of commercial investors further than the current 
law does? 

If so, do consultees consider that it might be possible successfully to 
restrict the enfranchisement rights of commercial investors: 

1) by means of a residence test; or 
2) by the adoption of a reduced definition of a residential unit, to exclude 

units which are let on short residential tenancies? 
Are there any other options we should consider? 

We do not have a view on this. 

Paragraph 8.192 

 

59. How and to what extent has the exercise of enfranchisement rights been 
slowed down, prevented, or made more costly by: 
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1) the qualifying criteria based on financial limits (the low rent test and 
rateable values) under the 1967 Act; 

2) the difficulty in categorising premises as either flats or houses; 
3) the uncertainty surrounding the definition of a “house” under the 1967 

Act and the definition of a “self-contained building” under the 1993 Act; 
4) the two-year ownership rule under the 1967 Act and (in respect of lease 

extensions) the 1993 Act; and 
5) the general complexity and inaccessibility of the qualifying criteria for 

enfranchisement rights? 
We do not observe the 2 year waiting rule and allow lessees who are restricted by 
the statutory process to extend via our informal process. The informal process has a 
positive take up.  

We do not have a firm view on problems caused by the other items listed.  

To what extent would our proposed reforms to qualifying criteria 
reduce: 

1) the duration and cost of the enfranchisement process; and 
2) the number of disputes arising under the enfranchisement regime? 

We believe that removing the 2 year waiting period would have a positive impact as 
this would no longer necessitate the seller serving the notice and then assigning this 
to the buyer. This process is costly for the buyer and seller in terms of legal fees. 

Paragraph 8.194 

 

60. We welcome evidence as to the likely effect of further restrictions on the 
ability of commercial leaseholders to enfranchise (whether at all, or at a 
higher premium than other leaseholders) on: 

1) the leasehold market; 
2) the wider housing market; and 
3) the economy more broadly. 

Paragraph 8.196 

 

61. We provisionally propose: 

1) that shared ownership leaseholders should be entitled to a lease 
extension which is of the same length as that available to any other 
leaseholder; and 

2) that the terms of the lease extension must replicate any terms of the 
existing lease which relate to its shared ownership nature. 

Do consultees agree? 

Yes, we agree with the proposal. We already grant these rights. The qualifying right 
of a shared owner and the terms granted should be the same as that of a standard 
leaseholder.   

We invite the views of consultees as to:  

1) the calculation of the premium payable by a shared ownership leaseholder 
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for a lease extension 
2) any issues of valuation and procedure which arise where the provider of 

the shared ownership lease is itself a leaseholder; and 
3) any other issues which may arise on the exercise of the right to a lease 

extension by a shared ownership leaseholder. 
Notting Hill Genesis was formed in April 2018 from Notting Hill Housing and Genesis 
Housing Association. Our policy is currently under review and the two legacy 
organisations follow a different approach. We have not yet integrated this process 
but we would be happy to give further details once a decision has been made.  

Paragraph 9.37 

 

62. We invite the views of consultees as to whether the proposed 
requirements for a collective freehold acquisition claim that: 

1) two-thirds of the residential units in a building or on an estate must be let 
on long leases; and 

2) leaseholders of at least half of the residential units in the building or on 
the estate must participate in the claim; 

should be relaxed where a building or estate includes residential units 
let on shared ownership leases. 

If consultees think that the requirements should be relaxed, then how 
should this be done? 

1) Should shared ownership properties be ignored altogether when 
determining the number of residential units in a building or on an estate, 
and whether the necessary percentage requirements are met? 

2) Alternatively, should shared ownership leaseholders be treated as long 
leaseholders for these purposes, even though they cannot themselves 
participate in the collective freehold acquisition? 

3) Is there another approach which could be used? 
We are opposed to the idea that rules should be relaxed entirely where a building or 
estate includes residential units let in shared ownership leases. If shared owners are 
a large number of the units, excluding them from the calculation would allow a 
minority of leaseholders to qualify, an effect that we believe should be guarded 
against. This would mean that shared owners have less protection than tenants of an 
RSL. 

Either option two should be adopted to prevent the scenario outlined above or 
shared owners should be included when making the calculation of qualifying tenants 
and be allowed to participate in the freehold acquisition company. If option two was 
proposed an alternative remedy at which the Law Commission might want to look at 
for this kind of problem is using ‘Right to Participate’ as a substitute for shared 
ownership participation. 

Paragraph 9.42 

 

63. We provisionally propose that: 

1) shared ownership leases should be required to comply with particular 
statutory criteria in order to be exempt from rights of freehold acquisition; 
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and 
2) those criteria should be the same regardless of the type of landlord. 
Do consultees agree? 

Yes, we agree with the proposal. 

We provisionally propose that those statutory criteria should require 
that the shared ownership lease: 

1) entitles the leaseholder to acquire additional shares in the house at any 
time, up to a maximum of 100%, in increments of 25% or less (save in the 
case of properties in designated protected areas, where a lower maximum 
entitlement should be permissible); 

2) provides that the price payable for such shares shall be proportionate to 
the market value of the property at the time of acquisition of the shares, 
and provide for a corresponding reduction in rent payable by the 
leaseholder; and 

3) entitles the leaseholder to require the landlord’s interest to be transferred 
to him or her, free of charge, at any time after he or she has acquired 
100% of the shares in the property. 

Do consultees agree? We also invite the views of consultees as to any 
other criteria which they consider shared ownership leases should be 
required to satisfy in order to be exempt from rights of freehold 
acquisition. 

Yes, we agree with the proposal. 

Paragraph 9.48 

 

64. We invite the views of consultees as to the treatment of long leases of 
National Trust properties within our new enfranchisement regime. 
Should National Trust property let on long residential leases: 

1) be excluded altogether from statutory enfranchisement rights; 
2) be subject to enfranchisement claims in the same way as any other 

property; or 
3) be subject to more limited enfranchisement rights than other property? 
If National Trust properties are to enjoy more limited enfranchisement 
rights than other property, how should this limitation be achieved? 

We do not have a view on this proposal. 

Paragraph 9.60 

 

65. We would like to hear from any consultees who have made lease 
extension or freehold acquisition claims against the Crown (whether 
pursuant to the Crown’s undertaking to Parliament or its voluntary 
policy). What has been your experience? Have you encountered any 
difficulties? 

We do not have a view on this proposal. 
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Paragraph 9.66 

 

66. We invite consultees’ views as to whether there should be a new 
exemption from enfranchisement rights for community land trusts and 
other forms of community-led housing. 

If so, we invite the views of consultees as to: 

1) the housing models to which the exemption should apply; 
2) the way in which the exemption should work, and the circumstances in 

which it should apply; 
3) the enfranchisement rights which should fall within the exemption; and 
4) any other issues which consultees consider relevant to such an 

exemption. 
We do not have a view on this proposal. 

Paragraph 9.74 

 

67. We invite consultees to share their experiences of the existing 
exemptions and qualifications to enfranchisement rights. We also invite 
consultees’ views as to whether these exemptions and qualifications 
should be retained in any new enfranchisement regime. 

We do not have a view on this proposal. 

Paragraph 9.96 

 
68. If you have experience of the grant of lease extensions to shared 

ownership leaseholders (either under the 1993 Act or on a voluntary 
basis), please tell us about the terms on which these lease extensions 
have been granted. 

We grant these lease extensions on the same terms as a statutory extension, i.e. 
further 90 years with no ground rent, and terms identical to the current lease except 
in the situation where the rent clause needs to be updated.   

Paragraph 9.97 

 

69. We welcome evidence as to how Government’s policy decision to give 
shared ownership leaseholders a statutory right to a lease extension 
would affect: 

1) the willingness of landlords and developers to offer shared ownership 
leases; and 

2) the market value of shared ownership leases. 
We already offer shared ownership leaseholders the right to a lease extension. We 
do not believe that making this a statutory right would have negative consequences.  

Shared owners should be given a statutory right to a lease extension and this would 
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likely increase the volume of transactions.  

Paragraph 9.98 

 

70. We provisionally propose that a single procedure should apply to all 
enfranchisement rights. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 11.13 

 
71. We provisionally propose that a single set of prescribed forms be 

introduced for bringing and responding to enfranchisement claims, 
namely an Information Notice, a Claim Notice and a Response Notice. 

Do consultees agree? 

Yes, we agree with the proposal.  

Paragraph 11.17 

 
72. Do consultees consider that a party who is giving an enfranchisement 

notice should be required to sign that notice? 

Do consultees consider that an enfranchisement notice should only be 
challengeable for validity if it has not been signed by or on behalf of the 
minimum number of leaseholders required to bring the claim? If not, 
what do consultees believe the minimum requirement should be for such 
a notice to remain valid? 

Do consultees consider that a Claim Notice should include a statement 
of truth confirming that specified checks (if required) have been carried 
out? 

We do not have a view on this proposal. 

Paragraph 11.24 

 

73. We provisionally propose that: 

1) leaseholders be permitted to serve an Information Notice on their 
immediate landlord or a superior landlord requiring the recipient to 
provide the name and address of his or her landlord and any other 
superior landlord of whom he or she is aware; and 

2) the recipient of an Information Notice who fails to respond should be 
liable to pay any costs of leaseholders that are wasted as a result of the 
information not having been provided. 
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Do consultees agree? 

We agree with the proposal. However, we believe that a fixed, rather than variable, 
penalty should be proposed. The risk of adopting a penalty that is linked to ‘any 
costs of leaseholders that are wasted as a result of the information not having been 
provided’ is that this becomes another subject of litigation. 

Paragraph 11.30 

 

74. We provisionally propose that Claim Notices should include full details 
about leaseholders’ claims, and proof of the leaseholders’ title.  

Do consultees agree? 

Yes, we agree with the proposal. 

We invite the views of consultees as to whether a single prescribed 
Claim Notice should apply to all enfranchisement claims, or whether 
separate forms should be provided for different enfranchisement claims.  

We believe that separate forms for different types of claims would be preferable as 
adopting the same form could create confusion.  

Paragraph 11.39 

 
75. We provisionally propose that leaseholders seeking to bring a collective 

freehold acquisition claim should not be required to serve notices on 
other leaseholders inviting their participation in the proposed claim.  

Do consultees agree? 

No, we believe that leaseholders seeking to bring a collective freehold acquisition 
claim should be required to serve notices on other leaseholders inviting their 
participation in the proposed claim. Our experience is that, if notices are not served, 
the freeholder has to step in, serve the notices and mediate between the parts.   

Paragraph 11.43 

 

76. We provisionally propose that the service of a Claim Notice upon a 
competent landlord should not create a statutory contract between the 
leaseholders and the landlord. 

Do consultees agree? 

Yes, we agree with the proposal. 

We invite the views of consultees as to whether there are any other 
effects of a statutory contract that we would need to provide for in some 
other way. 

Paragraph 11.46 
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77. We provisionally propose that Response Notices should: 

1) state whether the leaseholder’s right to enfranchise is admitted or denied, 
and the basis for any such admission or denial; 

2) state whether the landlord accepts or rejects the leaseholder’s proposals, 
and set out the landlord’s own proposed terms; 

3) attach a draft contract, lease or transfer; 
4) contain an address within England and Wales at which the landlord can 

be served; and 
5) be accompanied by proof of the landlord’s title. 
Do consultees agree? 

Yes, we agree with the proposal. Our only reservation is on point 3. Draft contracts, 
leases or transfers are expensive and we believe that landlord should be entitled to 
claim back expenses if the enfranchisement falls through. 

Paragraph 11.52 

 

78. We provisionally propose that: 

1) leaseholders making an enfranchisement claim should serve their Claim 
Notice on their competent landlord (the first superior landlord who holds a 
sufficient interest in the premises to be able to grant the interest claimed); 
and 

2) in the case of joint owners of a single freehold, or in the case of a split 
freehold or other reversion, leaseholders will only be required to serve the 
Claim Notice on one landlord, and it will be for that landlord to serve 
copies of that notice on other landlords. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 11.60 

 

79. We provisionally propose that: 

1) Claim Notices sent by post or delivered by hand to competent landlords at 
specified categories of address (falling within Group A or B, as set out at 
paragraphs 11.69 and 11.70) should be deemed served; and 

2) where it is not possible to serve competent landlords in that way, 
leaseholders should be able to apply to the Tribunal for an order allowing 
them to proceed with their enfranchisement claim. 

Do consultees agree? 

We do not have a view on this proposal. 

Paragraph 11.82 
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80. We provisionally propose that: 

1) before serving a Claim Notice, leaseholders should be required to check 
their competent landlord’s address as shown at HM Land Registry; 

2) before serving a Claim Notice using Service Route B leaseholders should 
be required to: 

a. search the Probate Register; 
b. search the Insolvency Register; and 
c. (in the case of a company landlord) check its status at Companies 

House; 
3) if an individual landlord is dead, the designated address for service 

should be the address of any personal representatives at the address 
given in any grant of probate; 

4) if an individual landlord is insolvent, the designated address for service 
should be the address for his or her trustee in bankruptcy as shown on 
the Insolvency Service website; 

5) if a company landlord is insolvent, the designated address for service 
should be the address for its administrator, liquidator, or receiver as 
listed at Companies House; if no such person has been appointed, the 
Official Receiver should be served; 

6) before serving a Claim Notice using the No Service Route, leaseholders 
should place an advertisement in the London Gazette inviting owners of 
the premises to contact the leaseholders within 28 days; and 

7) where leaseholders know the identity of the landlord but do not have an 
address for him or her falling within Group A or B, they should carry out 
the checks referred to at (2) above, before placing an advertisement in the 
London Gazette. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 11.95 

 
81. We provisionally propose that landlords who fail to serve a Response 

Notice within the prescribed period should no longer be required to 
transfer their freehold interest, or grant a lease extension, upon the 
terms set out in the Claim Notice. 

Do consultees agree? 

Yes, we agree with this proposal.  

Paragraph 11.101 

 

82. We provisionally propose that: 

1) the competent landlord (rather than the leaseholder) should be 
responsible for serving copies of the Claim Notice upon intermediate 
leaseholders or third parties; and 

2) where the competent landlord fails to serve a copy of a notice on an 
intermediate landlord, the intermediate landlord should be able to bring a 
claim against the competent landlord for any losses arising. 
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Do consultees agree? 

Yes, we agree with the proposal but we believe that sanctions must be proportionate 
if imposed. 

Paragraph 11.106 

 

83. We invite the views of consultees as to: 

1) whether a landlord should be entitled to apply to the Tribunal for an order 
setting aside a determination of an enfranchisement claim that has been 
made in his or her absence; and 

2) if so, the criteria which the landlord should be required to satisfy before 
any such order can be made. 

Yes, we agree with the proposal. 

Paragraph 11.132 

 

84. We provisionally propose that detailed conveyancing regulations need 
not generally be made in relation to enfranchisement claims. Do 
consultees agree? Notwithstanding the general proposition, are there 
particular stages of the conveyancing process, or particular types of 
claim, in relation to which conveyancing regulations would still need to 
be made? 

We do not have a view on this proposal. 

Paragraph 11.143 

 
85. We provisionally propose that: 

1) a landlord should serve a Response Notice no later than six weeks after 
the date on which the Claim Notice was sent by post or delivered by hand 
to the competent landlord;  

2) a landlord who has received a Claim Notice should serve any intermediate 
landlords and third parties to the existing lease within 14 days;  

3) if a Response Notice has been served, either party should be entitled to 
apply to the Tribunal for a determination of the claim 21 days thereafter. 

Do consultees agree? 

We do not agree with the proposal of reducing the timeframe to six weeks. We 
believe that combining this proposal with asking landlords to provide a draft of the 
contract makes meeting the deadline extremely challenging and would significantly 
increase the risk for landlords of not responding in time.  

Similarly, we believe that the 14 day timeframe for serving any intermediate 
landlords and third parties to the existing lease the Claim Notice should be extended 
by at least an additional week.  

Paragraph 11.146 
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86. We provisionally propose that: 

1) an enfranchisement claim should not be deemed to have been withdrawn 
because procedural time limits have been missed by the leaseholder; 

2) a landlord who has served a Response Notice should be able to apply to 
the Tribunal for an order striking out a Claim Notice if a procedural time 
limit has been missed by the leaseholder; 

3) in a collective freehold acquisition claim, other groups of leaseholders 
should also be able to apply to the Tribunal for an order striking out the 
Claim Notice if the leaseholders bringing that claim have missed a 
procedural time limit; and 

4) in either case (2) or case (3) above, the applicant for such an order should 
be required to give the leaseholder(s) bringing the claim 14 days’ written 
notice of the intended application. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 11.153 

 
87. We provisionally propose that the benefit of a Claim Notice should be 

transferred automatically upon assignment of the leaseholder’s lease, 
save where the assignment expressly states that the benefit of the Claim 
Notice will not be transferred. 

Do consultees agree? 

Yes, we agree with the proposal. 

We provisionally propose that when a Claim Notice has been assigned, 
the landlord should continue to be able to serve documents on the 
assignor until he or she is given notice of the assignment of lease.  

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 11.157 

 

88. We provisionally propose that a landlord who has been deemed served 
with a Claim Notice will be liable to pay the leaseholder’s wasted costs if 
the landlord disposes of his or her interest between the date on which 
the Claim Notice was deemed served and the point at which the notice 
appeared on the register of title or is entered as a land charge, provided 
that the leaseholder’s application to register was made not less than 14 
days after the Claim Notice was posted or delivered by hand to the 
competent landlord. 

Do consultees agree? 

We do not have a view on this proposal.  
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Paragraph 11.170 

 
89. We provisionally propose that, in the case of a lease extension claim, 

where the landlord’s interest is held subject to a mortgage: 

1) a landlord should be under an obligation to: 
a. inform his or her mortgagee of the grant of a lease extension not 

less than 21 days before completion; 
b. give his or her leaseholder written confirmation that such notice 

has been given; and 
2) the leaseholder should be required to pay the purchase money into court 

if: 
a. the landlord’s mortgagee requests; or 
b. the leaseholder has not received confirmation that the required 

notice has been given to the landlord’s mortgagee. 
Do consultees agree? 

In our opinion this proposal represents an unnecessary complication where a small 
mistake such as not sending a confirmation to the lessee could result in 
disproportionate bureaucracy to remedy for the landlord, lessee, landlord’s lender 
and the courts along with a disproportionate punitive financial remedy. Whilst we are 
not opposed to the proposal in spirit, we believe that the remedy must be 
proportionate. 

Paragraph 11.173 

 

90. We provisionally propose that, in the case of a lease extension claim, 
where the leaseholder’s interest is held subject to a mortgage: 

1) the leaseholder should be under an obligation to give the lease extension 
to his or her mortgagee within one month of registration; and 

2) if the leaseholder does not do so, he or she will be liable for any losses 
that occur as a result. 

Do consultees agree? 

We provisionally propose that, in the case of an individual freehold 
acquisition claim, where a leaseholder elects to merge his or her 
leasehold and freehold titles, a deed of substituted security will not be 
required if written notice has been given to the leaseholder’s mortgagee 
and no objection has been raised. 

Do consultees agree? 

We do not have a view on this proposal.  

Paragraph 11.176 

 

91. We provisionally propose that where the consent of a third party to any 
grant or transfer is required: 

1) the grant or transfer may be registered without such consent being given; 
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but 
2) the landlord should be required to inform the beneficiary of the 

transaction not less than 21 days before completion, and also within 14 
days or completion; and 

3) if the landlord fails to inform the beneficiary as required, he or she will be 
liable for any losses that occur as a result. 

Do consultees agree? 

We do not have a view on this proposal.  

Paragraph 11.179 

 

92. We provisionally propose the following. 

1) Any lease extension, leaseback or transfer executed as part of an 
enfranchisement claim must contain a statement recording that it was 
executed pursuant to the relevant statutory provisions. 

2) HM Land Registry should: 
a. include a note on the relevant registered title(s) of any interest 

granted or transferred (or in the case of an intermediate lease, 
surrendered and re-granted) as part of an enfranchisement claim 
that the interest had been executed pursuant to the relevant 
statutory provisions; 

b. in the case of a collective freehold acquisition, include a note of 
any period during which a further such claim cannot be made 
without the permission of the Tribunal. 

Do consultees agree? 

We do not have a view on this proposal.  

Paragraph 11.182 

 
93. How and to what extent has the exercise of enfranchisement rights been 

slowed down, prevented or made more costly by: 

1) the existence of separate procedural regimes for different 
enfranchisement rights; 

2) the current rules on missing and uncooperative landlords; 
3) the time taken collecting up-to-date landlord contact details; 
4) the time it takes to prepare enfranchisement notices; 
5) the current law on the service and validity of notices; 
6) the consequences of a landlord’s failure to serve a counter-notice under 

the 1993 Act; and 
7) the provisions for deemed withdrawal of a notice of claim set out in the 

1993 Act? 
Where possible, please provide figures to support your response.  

We do not believe that the existence of different procedures for different types of 
enfranchisement slowed down, prevented or made more costly any process as most 
lessees only follow one process.  

We agree that missing or uncooperative landlords can slow down the process 
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dramatically as we cannot serve a notice if we do not have the contact details. 
Additionally, where a landlord is missing or uncooperative, the process can become 
very expensive, e.g. where the lease is on the cusp of 79 years. This can be used as 
a stalling tactic by uncooperative landlords. 

Thirdly, finding the correct contact details for the service of the section 42 notice is 
done by the solicitors. We agree that this can slow the process down as there have 
been times when it has taken over a month to determine the correct person to serve 
the notice on. Additionally, if this is served on the wrong person or the wrong 
address we cannot reapply for 12 months, substantially delaying the process.  

To what extent would our proposals for a unified and consolidated 
enfranchisement procedure, with prescribed notices and forms, reduce: 

1) the duration and cost of the enfranchisement process; and 
2) the number of disputes arising under the enfranchisement regime? 
To what extent would our proposals for dealing with missing or 
uncooperative landlords speed up the enfranchisement process and 
reduce the costs typically incurred by leaseholders in these cases? 

We are not in a position to assess the effects of the proposals.  

Paragraph 11.183 

 
94. We provisionally propose that the current division of responsibility for 

the resolution of enfranchisement disputes and issues between the 
county court and the Tribunal should end. All such matters should be 
determined by the Tribunal. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 12.60 

 

95. We invite the views of consultees as to whether it would be desirable for 
certain valuation-only disputes to be determined by a single valuation 
expert rather than by the Tribunal at a full hearing. If so, we invite 
consultees’ views as to: 

1) the types of case in which such an alternative track for dispute resolution 
would be appropriate (in particular, whether it should operate only in 
respect of low value claims, or wherever the difference between the 
parties’ positions is such that it would be disproportionate to proceed 
with a full hearing); and 

2) the rules that should govern its operation. 
Yes, we believe it would be desirable for certain valuation-only disputes to be 
determined by a single valuation expert rather than by the Tribunal at a full hearing.  

We believe that the crucial rule ought to be that both parties agree on who will be 
the valuation expert.  
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Paragraph 12.68 

 

96. We welcome evidence as to the typical cost and duration of an 
enfranchisement dispute: 

1) in the county court; and 
2) in the Tribunal. 
How and to what extent has the exercise of enfranchisement rights been 
slowed down, prevented or made more costly by: 

1) the threat of lengthy and potentially expensive litigation; and 
2) the fact that some disputes arising during an enfranchisement claim may 

need to be resolved by the Tribunal, whilst others fall to be determined by 
the court? 

The threat of a potentially long and expensive litigation has meant that, in the past, 
we had to withdraw 2 claims (where we were not the freeholder). 

In our experience, the high legal costs of the tribunal, that can reach £10,000, mean 
that most claimants cannot proceed. This has resulted in them losing thousands of 
pounds already invested in fees and charges. 

Finally, charges incurred in the tribunal are not recoverable from the lessee. 
Landlords therefore need to bear these if the claim is against them.   

To what extent would our proposal that all enfranchisement disputes be 
dealt with in a single forum save landlords and leaseholders time and 
money? 

We are not in a position to assess the effects of the proposals.  

Paragraph 12.69 

 

97. We welcome evidence as to the proportion of leases likely to be suitable 
for resolution by a single valuation expert. Do consultees consider that 
dealing with cases on this alternative track is likely to save landlords 
and leaseholders time and money? 

The large majority of our informal claims are dealt with by a single valuation expert. 
In our experience this reduces time, negotiation and conflict in a lease extension 
negotiation.  

Paragraph 12.72 

 

98. We invite the views of consultees as to whether leaseholders should be 
required to make any contribution to their landlord’s non-litigation 
costs. 

Yes, we believe that leaseholders should make contribution to landlord’s non-
litigation costs.  
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Paragraph 13.55 

 

99. We invite the views of consultees as to how any contribution that is to 
be made by leaseholders to their landlord’s non-litigation costs should 
be calculated. Should the contribution be based on: 

1) fixed costs; 
2) capped costs; 
3) fixed costs subject to a cap on the total costs payable; 
4) the price paid for the interest in land acquired by the leaseholder; 
5) the landlord’s response to the Claim Notice, and/or whether the landlord 

succeeds in relation to any points raised in his or her Response Notice; 
6) fewer categories of recoverable costs than currently set out in the 1967 

and 1993 Acts; 
7) the same categories of recoverable costs set out in the Acts, but with a 

reformed assessment procedure; or 
8) wider categories of recoverable costs than currently set out in the Acts? 

We believe that the contribution should be based on fixed costs where possible. We 
believe that the costs should be subject to a further consultation to ensure their 
suitability. 

We also invite consultees’ views as to whether, if a fixed costs regime 
were to be adopted: 

1) such a regime should apply to collective freehold acquisition claims as 
well as individual enfranchisement claims; and 

2) if a fixed costs regime were to apply to collective freehold acquisition 
claims: 

a. what additional features might justify the recovery of additional 
sums; and 

b. whether landlords should be able to recover all their reasonably 
incurred costs in respect of those additional features (subject to 
assessment), or only further fixed sums. 

We provisionally propose that: 

1) no additional costs should be recoverable in the case of split freeholds or 
other reversions, or where there are intermediate landlords; and 

2) a small additional sum should be recoverable where a management 
company seeks advice in relation to an enfranchisement claim. 

Do consultees agree? 

We believe that this should be subject to a further technical consultation.  

Paragraph 13.89 

 
100. We provisionally propose that where an enfranchisement claim 

fails or is withdrawn, or the Claim Notice is struck out, leaseholders 
should be liable to pay a percentage of the fixed non-litigation costs that 
would have been payable had the claim completed. 

Do consultees agree? 
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Yes, we agree with the proposal.  

We also provisionally propose that the percentage of the fixed non-
litigation costs that should be payable in those circumstances should 
vary depending on the stage that the claim has reached. 

Do consultees agree? If so, what percentages should apply at particular 
stages of the claim? 

We believe that, if the lessees withdraws the claim, they should be responsible for 
100% of costs  

Paragraph 13.94 

 

101. We provisionally propose that a landlord should have a right to 
seek security for his or her non-litigation costs. Do consultees agree? 

Yes, we agree with the proposal.  

Paragraph 13.98 

 

102. We provisionally propose that a landlord should have a right to 
apply to the Tribunal for an order prohibiting named leaseholders from 
serving any further Claim Notice without the permission of the Tribunal. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 13.101 

 

103. We provisionally propose that the existing limited powers of the 
Tribunal to order one party to pay the litigation costs of another party in 
an enfranchisement claim should apply to all disputes and issues that it 
is to decide (except in respect of orders made under the No Service 
Route, orders permitting a landlord to participate in a claim or to set 
aside a determination, and orders striking out a Claim Notice). 

Do consultees agree? If not, what types of disputes and/or issues 
should be excluded from such restrictions and why? What powers to 
make orders in respect of litigation costs should apply in such excluded 
cases? Should parties be able to agree that costs shifting will apply to 
all or part of a claim? 

Yes, we agree with the proposal. 

Paragraph 13.110 

 
104. We provisionally propose that the scope of the Tribunal’s existing 

power to order one party to pay any of the litigation costs of another 
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party should not be extended. 

Do consultees agree? 

We believe that Tribunal’s powers should be extended. Costs for these transactions 
tend to be high, the Tribunal’s power are limited, and it is difficult for us to recover 
costs.  

Paragraph 13.114 

 
105. We welcome evidence as to: 

1) the typical costs incurred by landlords in dealing with enfranchisement 
claims; and 

2) the proportion of those costs which can be recovered from leaseholders. 
To what extent does the obligation on leaseholders to pay their 
landlords’ reasonable costs arising from the enfranchisement process 
have an impact on leaseholders’ willingness to bring or pursue 
enfranchisement claims? 

Do consultees consider that any of the options we have set out at 
paragraphs 13.56 to 13.77 for reforming non-litigation costs would make 
leaseholders more willing to bring and pursue enfranchisement claims? 

What would be the impact on landlords of removing, or capping, their 
entitlement to recover their non -litigation costs from leaseholders 
(other than the fact that they would have to meet those costs 
themselves)? 

As the landlord we incur costs of using external third parties (surveyors, valuers and 
solicitors) and we believe that we should be able to recoup these costs as long as 
they are reasonable. 

We should also be able to charge a fee for our staff time in conducting the 
transaction. This could be limited or prescribed but it must be reasonable. 
Alternatively a more expedient right to challenge fees might be created.  

Paragraph 13.115 

 
106. How and to what extent do the different powers of the Tribunal 

and the county court to award litigation costs in enfranchisement 
disputes have an impact on the behaviour of both landlords and 
leaseholders with respect to such disputes? 

In our experience the high costs associated with the Tribunal encourage all parties to 
settle disputes before they reach the Tribunal stage. 

Paragraph 13.119 

 

107. We invite the views of consultees as to: 
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1) whether the section 9(1) valuation methodology should be retained 
indefinitely or temporarily, and if so for how long; or 

2) whether the section 9(1) valuation methodology should be replaced with a 
fixed proportion of a “term and reversion” valuation or another simplified 
methodology; and 

3) whether the test for whether section 9(1) (or a simplified methodology) 
applies should be determined: 

a. by reference to capital value; 
b. by reference to council tax banding; 
c. by reference to the location of the property; 
d. by reference to an amended version of the current test for leases 

granted after 1 April 1990 (in other words, calculating “R” under 
section 1(1)(a)(ii) of the 1967 Act); or 

e. by some other means. 
We do not have a view on this proposal.  

Paragraph 15.25 

 

108. We invite the views of consultees as to: 

1) whether a separate, simplified valuation regime should be created for low 
value and/or straightforward enfranchisement claims; and 

2) how such low value and/or straightforward claims should be identified. 
We believe that a separate and simplified valuation regime for low 
value/straightforward enfranchisement claims would simplify the process. We believe 
that the process should apply to properties with leases of over 80 years or under a 
value of £300,000.  

Paragraph 15.29 

 
109. Do consultees consider it desirable to seek to treat commercial 

investors differently from owner-occupier leaseholders in respect of the 
premium payable for the exercise of enfranchisement rights? 

Yes, we agree with this proposal. 

If so: 
3) do consultees consider that it might be possible to distinguish between 

such leaseholders: 
a. by reference to whether the leaseholder is exercising 

enfranchisement rights for the first time; 
b. by reference to whether the leaseholder is exercising 

enfranchisement rights in respect of his or her only or main home; 
or 

c. by some other means? 
4) how might the valuation methodology be varied so as to produce different 

premiums for different types of leaseholder? 
We do not have a view on this proposal.  

Paragraph 15.37 
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110. We invite the views of consultees as to whether the treatment of 

ground rent reviews in any valuation methodology should be restricted 
in any of the ways set out at paragraphs 15.59 to 15.66. 

We do not have a view on this proposal.  

Paragraph 15.67 

 
111. We invite the views of consultees as to whether capitalisation 

rates for enfranchisement valuations should be prescribed and, if so:  

1) how; 
2) by whom; 
3) how often; and 
4) in respect of what different types of interest. 

Yes, we believe that capitalisation rates for enfranchisement valuations should be 
prescribed. 

Paragraph 15.71 

 
 

112. We invite the views of consultees as to whether deferment rates 
for enfranchisement valuations should be prescribed and, if so: 

1) how; 
2) by whom; 
3) how often; and 
4) in respect of which geographical areas. 

We believe that deferment rates for enfranchisement valuations should be prescribed 
by region, e.g. Greater London. 

Paragraph 15.75 

 
113. We invite the views of consultees as to whether relativity or a no 

Act deduction should be prescribed for enfranchisement valuations and, 
if so: 

1) how; 
2) by whom; 
3) how often; 
4) in respect of which geographical areas; and 
5) whether the 80-year cut-off should be removed.  Makes sense indifferent 

to rest of proposals 
We do not have a view on this proposal.  

Paragraph 15.79 
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114. We invite the views of consultees as to whether the possible right 
to hold over at the end of a long lease should be disregarded on an 
enfranchisement valuation. 

We do not have a view on this proposal.  

Paragraph 15.83 

 

115. We invite the views of consultees as to whether a discount for 
leaseholder’s improvements on an enfranchisement valuation should be 
retained. 

We believe that the discount for leaseholder’s improvements should be retained.  
However, the value of improvements should be valued correctly and subject to 
depreciation. 

We have policies and procedures that establish what count as improvement. We 
calculate their value on this basis and we believe that this rationale should be used 
to assess what count as an improvement. The discount can then be calculated based 
on these documents. 

Paragraph 15.86 

 

116. We invite the views of consultees as to whether it should be 
possible for leaseholders to elect to accept a restriction on development 
to prevent development value from being payable as part of an 
enfranchisement valuation. 

We do not have a view on this proposal.  

Paragraph 15.91 

 

117. We invite the views of consultees as to which, if any, of the 
valuation options we have discussed (set out at Options 2A to C in 
Chapter 15) are preferable and, so far as any preferred option contains a 
range of possible reforms, which of those reforms should be adopted. 

We do not have a view on this proposal.  

Paragraph 15.103 

 

118. We invite the views of consultees as to the desirability of an 
online calculator for enfranchisement valuations and the types of claim 
for which it could be appropriate. 

We support the proposal of having an online calculator. 

Paragraph 15.107 
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119. How and to what extent has the current methodology for 
calculating premiums payable on enfranchisement slowed down, 
prevented or made more costly the exercise of enfranchisement rights? 

We do not have a view on this proposal.  

Paragraph 15.108 

 

120. We have set out the following options for the reform of valuation:  

1) the adoption of a simple formula; and 
2) options based on current valuation methodology, involving different 

combinations of current valuation components and/or the prescription of 
certain rates. 

To what extent would each of these options reduce the duration and 
cost of the enfranchisement process, and the number of disputes 
arising? 

We believe that the second option is the one that should be pursued. It is the option 
that appears to return fairer results for both the leaseholder and the landlord.  

Paragraph 15.109 

 
 

121. We welcome evidence as to the likely impact of the possible 
valuation methodologies set out in Chapter 15 on different sectors of the 
economy – in particular, the institutional investment sector, the 
charitable sector and the leasehold market (for both owner-occupiers 
and buy-to-let leaseholders). 

We do not have a view on this proposal.  

Paragraph 15.110 

 

122. We welcome evidence as to: 

1) the proportion of existing leases which are currently eligible for section 
9(1) valuations; and 

2) the likely impact on landlords and leaseholders of (a) retaining the section 
9(1) valuation methodology for a limited period, or (b) replacing it with a 
simplified valuation methodology. 

We do not have data to support a response to this question. 

Paragraph 15.111 

 
123. We welcome evidence as to the likely impact on the leasehold 

market (and wider housing market) of differentiating between classes of 
enfranchising leaseholder (for example, those who occupy the property 
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as a residence and those who do not) in respect of the premium payable. 

We do not have data to support a response to this question. 

Paragraph 15.112 

 

124. We welcome evidence as to the costs, benefits and practicalities 
of constituting and maintaining a body whose function is to prescribe 
certain rates for a reformed valuation methodology. 

We do not have data to support a response to this question. 

Paragraph 15.113 

 

125. We welcome evidence as to the costs, benefits and practicalities 
of setting up and maintaining an online valuation calculator.  

We do not have data to support a response to this question. 

Paragraph 15.114 

 

126. We provisionally propose creating a statutory duty on the 
landlord who has conduct of an enfranchisement claim to act with 
reasonable care and skill, and to act in good faith, in respect of the 
interests of other landlords. 

Do consultees agree? 

Yes, we agree with the proposal. 

Paragraph 16.118 

 

127. We invite the views of consultees as to whether an intermediate 
lease created as part of a collective freehold acquisition claim should be 
acquired by a nominee purchaser on any subsequent collective freehold 
acquisition of the premises. 

We do not have a view on this proposal.  

Paragraph 16.121 

 

128. We provisionally propose that, where the leaseholder of a flat also 
holds an intermediate lease in respect of that flat, the intermediate lease 
of that flat should not be acquired on any collective freehold acquisition 
of the premises. 

Do consultees agree? 
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We do not have a view on this proposal.  

Paragraph 16.123 

 

129. We provisionally propose that, in a collective freehold acquisition 
claim, where there is an intermediate lease of the whole building, but not 
all the flats within the building are let on long sub -leases (so the 
intermediate leaseholder would be treated as the qualifying tenant of 
some of the flats), either: 

1) the whole of the intermediate lease should not be acquired; or 
2) the whole of the intermediate lease should be acquired, but there should 

be a leaseback to the intermediate leaseholder of flats of which he or she 
would be the qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, 
which approach is preferred and why? 

We do not have a view on this proposal.  

Paragraph 16.125 

 
130. We provisionally propose that, as part of any collective freehold 

acquisition claim: 

1) leases containing common parts together with other property should 
continue to be capable of being acquired by the nominee purchaser where 
it is reasonably necessary for the proper management or maintenance of 
those common parts; and 

2) the Tribunal should have power to sever a lease containing common parts 
together with other property, or to introduce new or varied easements to 
ensure proper management or maintenance of those common parts, as an 
alternative to ordering that the whole of the lease be acquired by the 
nominee purchaser. 

Do consultees agree? 

Yes, we agree with the proposals.  

Paragraph 16.129 

 

131. We provisionally propose that a lease of common parts granted 
for development purposes should not be acquired by a nominee 
purchaser on a collective freehold acquisition claim unless: 

1) the severance of any part of that lease; and/or 
2) the introduction of new, or the variation of existing, easements; 
3) would both permit the proper management of any common parts, and 

substantially preserve the intended development. 
Do consultees agree? 
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Yes, we agree with the proposals. 

Paragraph 16.133 

 
132. We provisionally propose that leaseholders holding sub- leases 

granted out of leases that had previously been extended under the 
existing or any future statutory enfranchisement regime should be 
entitled to bring, or participate in, an enfranchisement claim. 

Do consultees agree? 

We do not have a view on this proposal.  

Paragraph 16.137 

 

133. We provisionally propose that the separate designations of 
“Minor Superior Tenancy” and “Minor Intermediate Leasehold Interest” 
and the formulae relating to them should be removed. Those interests 
which currently fall within the existing definitions would then be valued 
on the same basis as all other intermediate leases. 

Do consultees agree? 

If not, do consultees agree that the thresholds in the formulae that apply 
to a Minor Superior Tenancy and/or a Minor Intermediate Leasehold 
Interest ought to be increased? 

We do not have a view on this proposal.  

Paragraph 16.140 

 

134. We provisionally propose that, on any individual lease extension 
claim, the rent payable by an intermediate landlord should be commuted 
on a pro rata basis. Primarily this approach would avoid creating a 
negative value in an intermediate lease, which the leaseholders could 
use to their advantage in the way that was done in the case of Alice 
Ellen Cooper-Dean Charitable Foundation Trustees v Greensleeves 
Owners Limited. 

Do consultees agree? 

We do not have a view on this proposal.  

Paragraph 16.142 

 
135. We welcome evidence as to the likely impact (financial and 

otherwise) on landlords of a new statutory duty requiring them to act 
with reasonable care and skill, and in good faith, in respect of the 
interests of other landlords. 
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We do not have a view on this proposal.  

Paragraph 16.143 
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     The sale of leasehold flats at   

The   2  blocks of 18  flats at  were built on  in 
  ( London  Zone 5 Tube  Station)  by Bellway Homes  and completed in  1993.  Bellway Homes 

sold the 36 flats  under leasehold titles to buyers  for around  £2.66 Million and separately sold the 
freehold title for about £28,350 ( = 7.5 x  £3,870 annual ground rent  )  to Cherrybase Properties Ltd  
without  offering the leaseholders  RFR  ( right of first refusal ) on 7 April 1995. The freehold title  
comprised only  the land under the building footprint  and the freehold of the  garden areas  was 
retained by Bellway Homes.   

Note: Total   Annual ground rent = 18 x £80 ( 1bed) + 18 x £130 ( 2 beds) = £ 3,870 

The  buyers  of   the 2 blocks  of  flats  total  paid  =  £2.66 Mil ( estimated )  

Flats Subtotals 
1-9 £658,500 
10-18 £672,450 
19-27 £690,200 
28-36 £640,250 

Cherrybase Properties Ltd  never made the  RFR offer  to the leaseholders  and remained silent.  But 
Simarc   appeared  as managing agent for  Cherrybase   and started to demand excessive sums for 
granting landlord consent for subletting and the building insurance was  given to another managing  
agent  which demanded  higher contributions  for buildings insurance   from the leaseholders. .  

The Leasehold legislation  under the 1987 &  1993 Acts   required the buyer  of the freehold title for 
a block of flats , if the sale  had  proceeded without RFR  ,  to offer  the freehold title to the 
leaseholders  under the same terms .    But the MPs in Parliament failed  to pass  a  penalty  for 
failing  to make the RFR  offer.    The sale of freehold titles  continued  without  offering  RFR   by the 
developers and their solicitors   until  it was made  a criminal offence under  the Housing Act  1996.  

Based on the proceeds of  sale for flats  = £2.66 Mil approx   plus  £28,350 from  separate  sale of the 
freehold title,  Bellway Homes  received 98.94% revenue from sale of   leasehold flats and 1.05% 
from sale of freehold title .  As can be seen, Cherrybase  probably   purchased  the freehold  of the 2  
blocks of flats for   £ 28,350 by paying   1/3rd  deposit   and borrowing £20,000 from bank.  So for less 
than £10,000 deposit,   Cherrybase has gained ownership of  2 blocks of flats  for which the 
leaseholders have paid around  £2.66 Million but Cherrybase has got control for £10,000.     The 
leaseholders are prevented by laws  in 1995 from buying the freehold  unless there is a 2/3 rd 
majority   and  very difficult to  organise because the Laws are  on the side of the landowner .  

Instead  of  receiving  £28,340  from sale of  the freehold title   to an external  company, Bellway 
Homes could have just  added £1000 onto the price of each flat lease  with annual ground reduced 
to peppercorn (NIL) which will  give ownership of   building to the leaseholders’ s  company .   

Alternatively  Bellway Homes   could have   received   £36,000 from the 36  buyers , by  including the 
sale of  freehold  title  paid  by instalment method    say  10 years  x annual  ground rent  payment   , 
and  annual contribution  collected  along  with  the annual service charge demand. 

Anonymous consultee
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     .  

The building should belong to the leaseholders who have paid 98% of the total  building costs to the 
Developers  but  the  Developer has  separately  sold the freehold title ( legal ownership )  to third 
party  investment  company  for 1.5%  of the total building costs .  The individual   leaseholder are   
locked into a  contract on unfair contract  terms  and face   having  to pay ground rent and service 
charge for 125 years and lose their interest  in the property  at the end of the lease.     

To -   Law Commission  :  

The  Right  of First Refusal  was given to Leaseholders   by Parliament  under   L& T Act  1987 and 
Housing Act   1993 and should  NOT  be scrapped  or tinkered  by Law Commission  or be  replaced 
by  giving  more expensive compensation to  the freehold  reversion  companies.  

The Law Commission must  make it cheaper to the leaseholders because the  developers have been 
paid 98-99% of their costs  by  the leaseholder  and  been selling the freehold  title cheap   for  1%-
2%  and putting the leaseholders into unnecessary  long unfair leases  for 125  years paying ground 
rent and other  transfer and consent   fees   to “letterbox companies”  which   are controlled by off-
shore based landlords  who  are not  members of the local  community.  

We propose the  fair  compensation for purchase of  freehold title  of     
shall be set  at £28,350   plus  REFUND  of  23 years Ground Rent  (  23 x £ 3780 = £86,940 )  to 
leaseholders  because this is the price for the freehold  when  sold  by  Bellway   Homes in 1995 
( without  any  RFR  offered to leaseholders  and this  conduct became a criminal offence in 1996 ). 

The Right of First Refusal  was given to leaseholders by  Act of UK  Parliament  and we ask the Law 
Commission not to raise up  or conspire for  higher   compensation  to benefit   the freehold 
company  , Cherrybase Properties Ltd  or for  its associated companies.    
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Another example  of Sale without RFR  is   

This is another block  of 30 flats , in   completed by Bellway Homes 

Comprises of  18 x 2 bed flats and 12  x 1 bed flats , which were sold for around £2.31 Mil  

The Ground rent  is 18 x £150  + 12 x £100  = £3,900 

The Freehold for  Block of 30 flats was sold for  7.5 x Annual Rent = 7.5 x 3900 = £29,250. 

The 30 leaseholders paid  18 x £85K + 12 x £65K =  £2,310,000 = 98.74% paid to Bellway Homes . 

The freehold  title was sold  without RFR   to Cherrybase  for  £29,250 = 1.26%  paid  to Bellway 
Homes. 

So for  tiny  1.26% extra revenue gained by selling the freehold title to another company, Bellways  
puts the leaseholders  into a  125 years  lease  on unfair contract terms paying £150 p.a ground rent 
and doubling up after 25 years  and losing  the property  at end of the lease term. 

Cherrybase  Properties Ltd as new  freeholder was required to offer the freehold to the leaseholders  
on the same terms  in 1995 under  the 1993 Housing  Act but  never complied  but this “no RFR offer”  
was made into a criminal offence under the 1996 Housing Act. 

The Leaseholders took Cherrybase to  the   Magistrates Court for failing to disclose the insurance 
details for the block and Cherrybase was fined .  Subsequently, the freehold title was  put up for sale 
at Allsops Auctions and the Leaseholders exercised the RFR  at the auction price of £32,000. 

Based on trade gossip, Bellways sold off  the freehold titles for over 200 blocks without offer of RFR  
to the leaseholders.   

The Right of First Refusal  ( RFR)  was given to leaseholders by Act of Parliament  and we 
leaseholders ask the Law Commission not to raise up or conspire for higher compensation to 
freeholder  for acquisitions made without RFR.   

For  , We  propose the fair compensation for collective 
enfranchisement shall be at the “  No  RFR  sale price”  MINUS   ground rents  paid since RFR date. 

The leasehold  property  system   clearly does not benefit the leaseholder ,  home buyer  and the 
consumer , and it  does not benefit the country .   The Lessor in the Lease is not a member of the 
local  community  and is a letter box company:  and  this system  should not be protected  against 
the interests of the local  buyers and  end-users .    It is not  economically   sensible   for the Law 
Commission to keep  the leasehold  system continuing when it does   NOT  benefit the citizens in UK. 

The other  options to consider   for paying  “Compensation to the freeholder”. 

1.  At  the same  price as  in first sale  of freehold title by the Developer  to  a Company buyer , or  

2.  At the last transfer price , if the freehold title is held under  personal name ,   or   

3.  At the RFR price minus the ground rent paid by every leaseholder if  RFR  was not offered. 







notices and removing deemed 
withdrawal, preventing 
unnecessary costs and 
landlords taking advantage of 
leaseholders’ mistakes.  

Procedures for dealing with missing landlords of flats are 
complex and costly.  

Leaseholders to apply to the 
Tribunal so the claim can 
continue and be finalised, 
ensuring leaseholders can 
exercise their rights, and 
saving costs.  

Agree with this approach 

Both leaseholders and landlords can dispute terms on 
which freehold is transferred or lease extended.  

Ability to argue about terms 
restricted.  

 The proposal needs to be fair to landlords as well 
as leaseholders.  If the new guidelines/forms set 
out the terms clearly, there should be fewer 
disputes. 

The power to determine disputes is split between the 
county court and the Tribunal. A single claim may require a 
number of separate applications to be made before it is 
concluded.  

All disputes to be determined 
by the Tribunal, reducing 
complexity and costs. 

Agree with this proposal and would welcome this 
approach. 

Leaseholders of flats are required to pay their landlord’s 
reasonable non-litigation costs.  

Leaseholders no longer 
required to pay their 
landlord’s non-litigation costs 
or those costs to be 
controlled; for example, 
through a fixed costs regime.  

 The landlords legal cost should be payable by the 
leaseholder however should be fixed/reasonable. 

Valuation is complex and requires leaseholders to obtain 
expert valuation evidence in respect of each element of the 
valuation (including the value of the term, the reversion, 
any marriage value, and other elements), and legal advice 
to resolve disputes.  

Options to reduce premiums 
payable by leaseholders of 
flats including:  
• a simple formula (ground 
rent multiplier, or percentage 
of capital value)  
 
• the removal of, or 
prescription of rates for, some 

Any proposed formula/approach would need to 
ensure that landlords receive a reasonable return 
for the transaction. 



or all elements of the 
valuation.  
 
Sufficient compensation to be 
paid to landlords.  

Additional proposals for lease extension claims 
Minimum two-year period of lease ownership before a 
leaseholder of a flat can bring a claim.  

No minimum period of lease 
ownership, reducing delay 
and costs for leaseholders.  

No problem with this suggestion, would have no 
impact on us as landlord as we would still get the 
same return financially.  This should help 
leaseholders who are trying to sell as they are often 
forced to extend the lease prior to sale as the new 
buyer can’t get a mortgage due to the length of 
time remaining on the lease. 

Additional proposals for collective enfranchisement claims1 
Where a building contains only two flats, the leaseholders 
of both flats must participate in a claim to acquire the 
freehold.  

The leaseholder of one of the 
two flats can bring a claim to 
acquire the freehold, stopping 
one leaseholder from blocking 
a claim by another.  

Potential problems with this approach - if the 
parties don’t get along, could allow a ‘bullying’ 
situation to arise. 

No right to join an earlier collective freehold acquisition.  A new right to participate in 
an earlier collective freehold 
acquisition, stopping 
leaseholders from being 
locked out of ownership.  

Agree with this proposal in principle but would 
need to understand the detail. 

Successive collective freehold acquisition claims by 
competing groups of leaseholders resulting in “ping pong” 
claims.  

No collective freehold 
acquisition claim can be made 
if one has been made in the 
previous five years.  

Agreed. 

 

  





require a number of separate applications to be made 
before it is concluded.  

complexity and costs for all 
parties.  

Valuation is complex and requires parties to obtain 
expert valuation evidence in respect of each element of 
the valuation (including the value of the term, the 
reversion, any marriage value, and other elements), 
and legal advice to resolve disputes.  

While options to reduce 
premiums necessarily benefit 
leaseholders, changes to the 
procedure may benefit both 
parties. For example:  
• prescribed rates would 
prevent disputes  
• provision of an online tool to 
calculate the premium makes 
the process quicker and easier 
for both parties.  
 

Any proposed formula/approach would need to 
ensure that landlords receive a reasonable return 
for the transaction. 

Valuation disputes are resolved by the Tribunal at a full 
hearing with expert evidence produced by both parties.  

Low value claims to be 
resolved by a valuation 
member of the Tribunal alone, 
without the need for a hearing 
or expert evidence, reducing 
delay and costs.  

We welcome this approach. 
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About the respondent  
I am a leaseholder of a residential property in a modest suburb of Birmingham. 
I am now on my 3rd freeholder in 6 years. 
I have a doubling ground rent every 20 years – and every time the lease is assigned or remortgaged I 
have to pay a fee of 0.7% of the property value. 
 
 



We’re all looking down the wrong end of the telescope 
 

Every discussion I have ever seen in respect of leasehold enfranchisement only discusses what the 
freeholder is ‘giving up’, I’ve never seen any analysis of what the freeholder has already gained from 
the transaction. 
 

This ‘loss aversion’ is a fundamental psychological trait, we greatly fear giving up something we 
already have – even if by doing so we loose the opportunity to gain much more of something else. 
 

This fundamental human trait complicates determining a ‘fair’ enfranchisement cost. 
 

The consultation document describes a leasehold as…. 
Leasehold provides time-limited ownership (for example, a 99-year lease) 

Whilst it may be controversial I contend that this is a complete fiction.  
[that the ownership is time limited – and that the freeholder will at some point get the property ‘back’] 
 

With the coming into effect of the 1967 act, upon entering into an eligible long lease the freeholder has 
immediately given up on any realistic possibility of getting a property ‘back’ due to the 
enfranchisement and extension rights of the leaseholder. It is only if the leaseholder suffers some 
tragedy or mishap that causes them to land on a ‘snake’ in the strange game of snakes and ladders that 
is the freeholder-leaseholder relationship that the property may revert to the freeholder. 
 

Equally for any pre-1967 freehold that has been traded since 1967 – the value of the freehold will have 
been on the basis that the property is never coming ‘back’ but instead is a combination of the return on 
the ground rent and a speculative future golden egg if the leaseholder can afford to enfranchise. 
 

There are only a tiny number of pre-1967 freeholds that still remain in the hands of the same freeholder 
where there could have been any realistic expectation of the property eventually reverting to the 
freeholder. 
 

This assertion is supported within the various summary documents by discussion of the ‘circularity’ – 
that is because of the right to enfranchise – the leasehold value of a property becomes simply the 
freehold value minus the costs to enfranchise – and that the notion of setting this by comparison with 
the value of a leasehold without enfranchisement rights is a further complete fiction that has to be 
invented in order to determine this notional price. 
 

This causes us to go round in ever decreasing circles, particularly as the remaining term of the lease 
shortens. 
 

The same is true of the initial purchase price aka premium – the right to enfranchise is pretty much a 
given, so this circularly feeds back into the price differential between identical freehold and leasehold 
properties. 
 

It is also often stated that we need to bear in mind the large amount of capital the freeholder has tied up 
in their investment – but with the convergence of freehold and leasehold values that the right to 
enfranchise has brought about – the cost of the freeholder’s investment has plummeted because of 
rising premiums. The freeholder’s investment is the freehold MINUS the lease premium, so the money 
the freeholder has left in the deal may only be 5 or 10% of the total value. (and they may also mortgage 
the freehold separately) 
 



We should also acknowledge that the description of freehold ownership in the summary is equally 
flawed. 

Freehold is ownership that lasts forever 
Freeholders on the route of HS2 are well aware that freehold is also limited ownership. 
 

Therefore looking on a leasehold from the same viewpoint as a short term tenancy, where the landlord 
gets the property back at the end of the tenancy is a complete fallacy. 
 

The right end of the telescope 
 

The more appropriate comparison is with a ‘part rent – part buy’ situation, where the occupier buys 
successive slices of the property with the aim to purchase 100% as time goes by. 
 

Even this comparison has severe limitations, since the landlord in a part rent – part buy situation still 
has considerable repairing obligations, whereas in a long lease the freeholder has placed the entire 
responsibility for maintaining the land and property onto the leaseholder (yet may still try to control 
and charge fees for the leaseholder making alterations) 
 

Leaseholders complain that they feel that they are being forced to buy a property twice, so showing 
them how much they have already ‘bought’ may dilute this sense of injustice. 
 

My suggestion is this :- 
 

The enfranchisement cost of a leasehold property should be capped at the current freehold 
market value. (maybe plus a couple of percentage points to reflect the additional time & trouble) 

 

All past ground rent, fees and premiums that have been paid are deducted from the freehold 
market value to arrive at the enfranchisement cost. 

 

All the above prior paid amounts are capitalised at an appropriate rate to give the correct 
deduction from the current market value. 

 

Since the freeholder has offloaded all repairing and maintenance obligations onto the leaseholder 
it would be unfair if the freeholder were to gain from any improvements made to the property at 
the leaseholder’s expense. So the open market freehold value should be based on the features and 
facilities of the property supplied by the freeholder at the start of the lease. (assuming those 
facilities had been adequately maintained in their supplied state but not improved) 
If the condition and facilities of the property at the start of the lease cannot be evidenced then it 
will be assumed that the facilities are commensurate with a similar standard of property in the 
locality at the time of construction of the property. 

 
 
This cap has a number of attractive qualities :- 
 

The amounts already paid are specific to the property in question and easily determined from the lease 
document. If the freeholder has been generous and charged a low premium and low rent they will be 
rewarded by effectively still holding a greater percentage of the property remaining to be purchased by 
the leaseholders. 
 



Conversely if the freeholder has charged an extremely high premium and rapidly escalating ground 
rents they will not gain a further benefit from the high ground rent by this high ground rent driving a 
larger enfranchisement fee. Instead they will be held to account by having a smaller remaining interest 
in the property to be purchased. 
 

Instead of looking forward in time and having to speculate on arbitrary notional capitalisation values, 
we are looking back in time at premiums and rents already paid, so the capitalisation rates chosen could 
be based on actual economic indices such as RPI / CPI or broader national house price indexes. 
 

From a human rights point of view it would appear equitable, since the leaseholder does not end up 
paying more than the equivalent freehold value – and conversely the freeholder has not been paid less 
than the freehold value for the specific property in question. 
 

Since this is a large conceptual jump it is not suggested that this formula should replace the existing 
formula, but simply act as an additional cap on the enfranchisement cost. 
 



Risk / reward sharing. 
 

In the context of a block of flats there are good management reasons for the structure and envelope of 
the building to be managed by one party – this is almost never the case for a house. The freeholder 
could have easily chosen to sell freehold, but instead has elected to retain a part interest in the property 
– the freeholder is speculating on a future payday when the leaseholder will be willing and able to 
purchase the freehold. 
 

Given that it is a speculative act, and that the property market in the UK tends to be cyclical, should the 
freeholder be protected from circumstances where the property value could drop below the amount the 
leaseholder has already paid for it ? – Which in extremis could result in the freeholder having to pay 
the leaseholder to relieve them of their interest and responsibility in the property… 
We suggest that the answer to this is no – if the freeholder’s ‘upside’ from increased market value is 
not limited, then neither should their potential ‘downside’ from any decrease in market value. 
 

Like taxes law drives both reducing behaviour that society has decided is undesirable and promoting 
behaviour that is desirable. 
As a society we have decided that selling houses leasehold is undesirable – this is indicated by the fact 
new leaseholds are to be banned. It follows that we will have a decreasing ‘rump’ of old leaseholds, so 
the law should be framed to motivate freeholders to proactively offer the freehold to their leaseholders 
to whittle down this rump. 
 

If the potential downside is not limited and a freehold may in extremis turn from an asset into a liability 
(back to loss aversion again) – then when the property market appears like it may be about to enter a 
downturn, or uncertain period (e.g. Brexit ) – then not having a downside cap on a potential liability 
will encourage freeholders to dispose of their freeholds to their leaseholders. 
 

It would also seem appropriate that where a freeholder makes a disposal offer to a leaseholder (using 
the prescribed formula), but the leaseholder turns it down – that the leaseholder should not be able to 
speculate and sit and wait for a further gain from further drops in market value.  
 

It would be possible to envisage making the changes in the law such that the outcome would be that 
each and every ground rent demand was accompanied by an offer “this is how much to buy your 
freehold this year”… 
 



Capitalisation rates 
 

As identified in the summary documents capitalisation rates are a key driver of enfranchisement costs. 
 

The basic argument that is put forward is that the freeholder must be compensated with enough capital 
to provide a replacement investment income stream that will replace the lost ground rent. 
 

Freeholders argue that since the rates of return on many safe investments have fallen (e.g. government 
gilts) – that they need a lower capitalisation rate and hence a much larger capital sum to provide the 
same replacement income. 
 

Whilst there is some merit in this argument the freeholder is forgetting about the gift that the 
leaseholder is bestowing on them, which is the greatest gift that any financial investor can be given, 
which is liquidity ! 
 
The freeholder is releasing their very ‘sticky’ asset from the great deal of friction holding it back and is 
being given complete liquidity in terms of cash ! They can immediately invest in any asset in any part 
of the world, shares in Apple or Alibaba – a McDonalds franchise, or just blow it on a cruise or two – 
the world is their oyster. 
 

Even in these very low interest rate times a return of 10% can be returned from short-medium term UK 
property investments, from a completely armchair investment (e.g. www.thehousecrowd.com ) 
 

The other good thing about cash is that while it may be slowly eroded by inflation it does not suffer 
from the uncertain variations that the UK property market provides with its unpredictable up and down 
cycles – cash can be spent tomorrow – but a property asset can take years to liquidate. 
 

The point to be drawn from this is that any capitalisation rate chosen should reflect both investment 
returns from assets of a similar risk, and also the opportunity value / liquidity value that being 
provided with a sizable lump sum provides. 
 

As the freehold owner of blocks of flats have discovered post Grenfell – what was thought of as a low 
risk cash generating asset one day, can turn into a huge liability the next. The terms of a long lease will 
seek to put all of the responsibility for repairs and maintenance onto the leaseholder minimising the risk 
exposure to the freeholder, but there is still a risk associated with at least the cyclical nature of the UK 
property market, so to use (for example) the current return on government gilts as a capitalisation rate 
(plus some additional factor to reflect liquidity) would seem to be completely inappropriate. 
 

Property is not a low risk investment, so neither should capitalisation rates be low. 



Worked examples 
 

Lease granted in 1998 assume it was an ‘average’ uk house at the time of construction 
Premium 60k ( uk average freehold price 72K) – premium 83% of freehold value 
Ground rent £100 
 

Capitalisation rate 4%  
Liquidity factor of 1.5   total capitalisation rate of 6% ( 4%*1.5) 
 

Capitalised premium       192k 
20 years capitalised ground rent 20 years @ £100       3.7k 
 

Total paid to date       196k 
 

Average uk property price 2018=231k – un-improved over 20 years – so valuation now only 90% of 
average freehold =        208k 
 

Remaining to pay for freehold     12k 
 

The calculation is highly sensitive to capitalisation rate and valuation today. 
 

Similar example but with slightly higher capitalisation rate and doubling ground rent every 10 years. 
 

Lease granted in 1998 assume it was an ‘average’ uk house at the time of construction 
Premium 60k ( uk average freehold price 72K) – premium 83% of freehold value 
Ground rent £100 – doubling every 10 years 
 

Capitalisation rate 4%  
Liquidity factor of 1.75   total capitalisation rate of 7% ( 4%*1.75) 
 

Capitalised premium       232k 
20 years capitalised ground rent 20 years @ £100       5.5k 
 

Total paid to date       238k 
 

Average uk property price 2018=231k – un-improved over 20 years – so valuation now only 95% of 
average freehold =        220k 
 

Remaining to pay for freehold     -18k 



 
In this example we use CPIH as the index, but a much higher liquidity factor – demonstrates sensitivity 
of the enfranchisement cost to capitalisation rates. 
 

Lease granted in 1998 assume it was an ‘average’ uk house at the time of construction 
Premium 60k ( uk average freehold price 72K) – premium 83% of freehold value 
Ground rent £100 
 

Capitalisation rate =CPIH  (1998=71.8 2018=106.9) = average 2% 
Liquidity factor of 2.5   total effective capitalisation rate of 5% ( 2%*2.5) 
 

Capitalised premium       160k 
20 years capitalised ground rent 20 years @ £100       3.3k 
 

Total paid to date       164k 
 

Average uk property price 2018=231k – un-improved over 20 years – so valuation now only 90% of 
average freehold =        208k 
 

Remaining to pay for freehold     44k 
 

Final example we use UK average house price as the index and no liquidity factor 
 

Lease granted in 1998 assume it was an ‘average’ uk house at the time of construction 
Premium 60k ( uk average freehold price 72K) – premium 83% of freehold value 
Ground rent £100 
 

Capitalisation rate =UK house price index  (1998=71 2018=231) = average 6% 
Liquidity factor of 1   total effective capitalisation rate of 6%  
 

Capitalised premium       192k 
20 years capitalised ground rent 20 years @ £100       3.7k 
 

Total paid to date       196k 
 

Average uk property price 2018=231k – un-improved over 20 years – so valuation now only 90% of 
average freehold =        208k 
 

Remaining to pay for freehold     12k 
 

Summary 
The above illustrates the mechanics of the calculation and has revealed a high degree of sensitivity to 
capitalisation rates. Whilst this is probably a fair assessment of the value paid to an individual 
freeholder this sensitivity in the enfranchisement cost is likely to be socially unacceptable. Further 
research work is needed to modify the formula to dampen down this sensitivity, which while it will 
arguable reduce the fairness to each individual freeholder and leaseholder will make the 
implementation more socially acceptable policy. 
 

It does illustrate that if the freeholder has placed the premium they have received in a good investment– 
the freeholder will have made exceptionally good returns. 
 

Fundamentally the formula means if the capitalisation rate is greater than the growth in property prices 
the amount to pay will fall over time – and if the capitalisation rate is less than the growth in property 
prices the amount to pay will increase over time. 



Proposal to remove the 2 year qualifying criteria. 
Owning a property is a long term commitment. 2 years is neither here nor there in that context, so 
whilst it is a welcome thought the actual cost of enfranchisement is of much more importance. 

Right of first refusal. 
In that vein, having the right of first refusal for houses (which currently only exists for flats) would 
seem to be a more important matter to prioritise. 
In my own case I am on my 3rd landlord in 6 years, none of which have offered to sell to me (despite 
me making an informal approach to the 1st landlord), and have hidden the price they paid each other 
from me by wrapping it up in a bundle of other freeholds so the value for my individual property is not 
recorded at the land registry. 

Non-litigation costs. 
Since we have fixed costs for low value traffic accidents, it is well past time and more than capable that 
non-litigation costs should be fixed and determined. This is an EXTREMELY welcome suggestion. 
 

In fact I suggest that litigation costs should also be capped – the fear of having to pay the other sides 
high and potentially inflated costs will determine many claimants from using the tribunal system (even 
if not awarded by the court the terms of the lease may lay the freeholder’s legal costs onto the 
leaseholder) 
 

We have a fixed costs regime for many claims, this could be extended to cover these circumstances, so 
that claimants are not faced with excessive legal bills from the other party 
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part45-fixed-costs 

Owner occupiers vs other classes of leaseholders 
I can’t reference the precise paragraph right now, but I’m sure one of the documents suggested that 
owner-occupier leaseholders should be treated more advantageously than other classes of leaseholders 
who were referred to as speculators. 
 

At several points in the consultation document reference is made to the fact that many freeholders are 
looking on a freehold as purely a financial instrument – i.e. the freeholder is a financial speculator. 
 

It would therefore seem perverse that a differentiation is made between which side of the ‘fence’ a 
speculator is on to how they are treated. 
 

Also many leaseholders then rent out their properties on shorter term assured tenancies. They are not 
speculators, they are providing homes and accommodation to people. 
 

It would seem to be an artificial and divisive construct to divide leaseholders into different classes of 
persons who are deemed to be more or less virtuous than others, who are then to be treated differently 
by the enfranchisement process. 
 

Who is more of a speculator, and who is providing more social benefit ? Someone living in a flat in 
London, hoping that it’s value inflates to a point where they can use this unearned wealth to escape to a 
large house in the countryside – or someone renting out a flat in South Shields to housing benefit 
tenants ? 
 



Enfranchisement cost 10x current ground rent. 
Whilst it makes for a nice sound bite in the house of commons -even speaking as a leaseholder- I don’t 
see how this is fair or practical. 
 

It would seem to be unfair that a freeholder that has charged a reasonable premium and modest ground 
rent is then paid less for enfranchisement than a hypothetically identical property next door where a 
different freeholder has charged a vastly greater premium and larger and escalating ground rents, plus 
excessive fees each time a lease is assigned.  
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Replies to Consultation Questions 

 

The author is a retired Chartered Accountant, with 30 years experience in acting for ground 

rent investors or advising clients on investment in ground rents as part of a balanced 

investment portfolio. He presently is interested in a small ground rent portfolio. 

 

Chapter 3 ; Overview of new regime. 

 

CONSULTATION QUESTION 1. 

3.42  

 It is logical that a reformed enfranchisement regime should NOT treat particular issues 
differently in England and Wales. 

 

Chapter 4 ; The right to a lease extension. 

 

CONSULTATION QUESTION 2. 

4.40  

 I agree that “qualifying leaseholders” of both flats and houses should be entitled, as often 
as they wish ( and on payment of a premium), to obtain a new extended lease at a nominal 
ground rent OR with an ongoing ground rent ( see 

4.41  

 (1)  An extension of 90 years to the existing term is appropriate, but if the Commission 
wants to explore methods in which the costs of a lease extension can be reduced, logically it 
make sense consider a lesser option at a lower cost.  In practice a choice of 50 year and 90 
year extensions. ( A lessee with just 60 years left to run may be quite happy with a 50 year 
extension which will give the leaseholder a new lease with 110 years to run which may be 
more than sufficient for current needs, especially if they can apply later for another 50 
years.) 

           (2) The point at which a landlord should be entitled to terminate a lease ( paying 
compensation) for the purposes of redevelopment has to remain the same. Those that have 



already completed lease extensions will be linked to the present system. If there were to be 
a change in new lease extensions, the redevelopment would be unable to proceed because 
amongst a block of flats there would be varying dates.  

Redevelopment is important, our cities are all subject to change, prevent any form of future 
redevelopment and we will leave a fixed and unmoving legacy for future generations. 

 

CONSULTATION QUESTION 3.  

4.46 

(1) Yes, leaseholders should have the right to extend their lease, without changing the 
ground rent.  This could have a dramatic effect on reducing the price of lease extensions.  A 
£200 ground rent @ 5% would have the effect of reducing the premium by £4000. 

Indeed this is often the key factor on voluntary agreements, where an ongoing rent can 
dramatically reduce the premium. 

(2) Yes. 

 

CONSULTATION QUESTION 4. 

There are technical issues that have not been addressed in the Consultation. Typically rights 
of access, for instance to a shared water tank in the roof space demised to a top floor flat. 
All comments in this section assume that such rights are to be preserved. 

Also there are occasions when part of the premises may be demised in one lease but 
available for use by other lessees, and or the costs of maintenance and repair are borne by 
the common service charge. 

4.52 

(1)   I agree. 

(2)   I agree. 

(3)   I agree except where that part of the premises is used by others or the costs are borne 
by a common service charge. 

 

 

 



CONSULTATION QUESTION 5. 

4.54 

(1)  Yes a lease extension should automatically be subject to the same mortgage. It will save 
costs especially  in the case of some mortgage companies who make real meal in granting 
consent. Moreover their security will be improved rather than impaired. 

(2)   No, in this case the landlords mortgagee is going to see its security impaired, I have 
NEVER in 50 years of professsional practice ever seen a suggestion that a mortgagee can see 
its security impaired without its permission. ( May be the sort of thing they do in the Congo 
but cannot be right for the UK.  OR IS THIS AN UNDEHAND ATTEMPT TO MAKE GROUND 
RENT INVESTMENTS UNMORTGAGEABLE ? ) 

 

CONSULTATION QUESTION 6. 

4.91 

The commentary in the Consultation seems somewhat loaded against the landlord with 
references which imply that a landlord with financial strength is able to push through 
changes solely for his benefit. 

In my experience  that is a load of nonsense and shows a lack of appreciation by the 
Commission of the practicalities of these matters.  In particular; 

a. About 1/3rd of all leases now have a third party responsible for management, 
maintenance and repair. These will usually be RESIDENT OWNED MANAGEMENT 
COMPANIES ( RMC’s )who will be a Party to any lease extension.   They will frequently be 
the instigators of lease changes if they think such changes will benefit the management of 
the Block. Of course they pass their comments through the landlord and it may appear to be 
coming from the landlord, but it is the RMC that is pursuing the matter.  

b. Equally if any landlord attempts to make a change which is against the interest of the 
Lessee, any half way decent solicitor will immediately apply to the FTT to adjudicate on the 
matter. In my experience it is the Lessee that is the driving seat. 

4.92 

-Modern insurance clause that complies with CML 

-Residential use only. 

-Modern service charge clauses including payments on account ( lack of these prevent RTM) 

-Recovery of management costs. 



-Creation of reserve or sinking funds but limited to 10% of prior year expenditure 

-Parking limited to a private motor car in roadworthy condition. 

-Reasonable registration fee. 

-Where a Resident Management Company or a Right to Manage company, recovery of all 
their costs. 

 

4.93  No view at present. 

 

4.94. 

I agree in principle, however there are some old leases ( and new ones) that are so badly 
worded that the prescribed list may not be sufficient.  So; 

-Either Party to include terms from a prescribed list of non-contentious 

-Parties to jointly agree on terms outside of prescribed list or in event of failure to agree, 
either party may refer to FTT. 

 

CONSULTATION QUESTION 9. 

4.103 

In the majority of cases, flat lease extensions are sought at time of putting flat  on market.  I 
cannot see that there would be any additional uptake. 

In the case of houses, there may be a small increase, but in my opinion it would be very 
nominal. 

 

CONSULTATION QUESTION 10. 

4.104 

(1)   I cannot see that any increase of more than 90 years in addition to the remaining term, 
will affect the leasehold market. The average buyer wants a long lease that is mortgageable, 
as long as he or she gets that, they are happy. 

A buyer who does buy a shorter lease wants to know that they can extend by 90 years. 



Prices in the short lease market may improve if a buyer is able to get an extension at 
perhaps a lower price, so the 50 year option, perhaps with an ongoing ground rent may well 
be worth considering  ( see later comments re Voluntary Agreements ) 

 

(2) I cannot see how an increase in length of lease extension would have any effect on 
mortgageability  of leases.  Most mortgagees want between 70 and 80 years left on the 
term, as long as they have that, they have their protection. It is I think irrelevant if the lease 
is 110, 130 or even 150 years remaining. 

 

CONSULTATION QUESTION 11. 

4.105 

(1)  If a lessee is able to extend their lease without changing the ground rent, there will in 
my opinion be a big take up, as it can result in a big saving in the premium, perhaps outside 
of London as much as 20-35% where a rent is more than 200pa.  

In fact this version may end up more common than an extension with a peppercorn rent. 

With 50,000+ lease extensions annually, I think more than half or 25,000+ will choose this 
method. 

 

(2)The  option to extinguish ground rent will probably be limited to those with onerous 
reviews such as doubling 10 year reviews. I understand that there are about 55,000 of such 
doubling leases in the market, but with several landlords and developers with schemes in 
place to deal with such rents, many have other options to deal with these. Assuming 50% 
are dealt with via developers etc, it suggests about 25,000-30,000 cases over say 5 years or 
5000pa. 

 

CONSULTATION QUESTION 12. 

To some extent this is an unfair question, as it depends upon the competence of those 
dealing with the matter in hand..  

Firstly a draft new lease should be sent out with Counter Notice. 

After that, a competent set of solicitors on each side who do lease extension work on a 
regular basis will settle things pretty quickly. Each will understand where the other side is 



coming from, what clauses will genuinely improve the lease and what changes an FTT is 
likely to allow and disallow. 

Unfortunately, in my experience, lease extension work is frequently undertaken outside of 
London by a solicitor inexperienced in or perhaps does very little lease extension work, or 
even left to a conveyancing junior who is all at sea and frequently unable to see what is 
required.  It’s like asking a commercial lawyer to do divorce work!  

 

4.106. 

(1) Between competent solicitors, very little increase in duration and cost.  

(2) Again between competent solicitors, very little. 

(3) Should never occur, any competent solicitor acting for the leaseholder will resist any 
attempt to impose onerous terms in the new lease and will apply to the FTT to adjudicate if 
necessary. 

4.107 

(1)  It will reduce time and costs, PROVIDED the necessary changes are on the prescribed 
list. 

(2)  It will reduce potential for disputes. 

(3) There should not be any future costs, see 4.106 (3). 

4.108 

No, Lessees seek a lease extension usually when they are selling their flat, this may improve 
speed and eliminate potential for disputes but will not in my opinion increase the number 
seeking to exercise their rights. 

 

CHAPTER 5 ; The right of individual freehold acquisition. 

 

CONSULTATION QUESTION 13. 

5.30 

(1) (a) I agree, provided that the acquiring leaseholder assumes all of the rights and 
obligations pertaining to such parts that are presently not included within his or her existing 
lease. 



(1)(b) I agree. 

(2)  I agree. 

 

CONSULTATION QUESTION 14 

5.34 

(1) I agree provided that the mortgage is discharged in the manner set out in (2) 

(2) I agree. 

(3) I agree. 

 

5.35 

I agree. 

 

CONSULTATION QUESTION 15 

A large number of freeholds are part of mixed Estates where there are both flats and houses 
and where all pay towards the maintenance of the roads and common parts, under the 
terms of their leases and have mutual obligations re access etc. If a freehold was to be 
acquired subject to the landlords obligations, there will be no requirement to contribute to 
Estate common parts etc. 

5.48 

The Leaseholder must acquire the freehold on terms reflecting the rights and obligations set 
out in the existing lease. 

5.49 

In interest of fairness additional terms may be added where either the leaseholder or the 
freeholder elects to include from a prescribed list. Where the freeholder, or more likely a 
Resident Management Company is managing an Estate for the benefit of all lessees, there 
need to be terms which prevent any disruption to management. 

5.50 

-To contribute a fair proportion to the management, maintenance and repair of the roads, 
accessways, gardens and other common parts serving the Estate. 



-To allow access for the purpose of inspection and repair. 

-Where appropriate to allow scaffolding to be placed on the freehold for the purpose of 
repairing an adjoining property ( V important in linked buildings such as townhouses where 
there is a single roof. 

-Not to redecorate the exterior in a different colour from that used on the rest of the Estate. 

-Not to use the premises for business purposes or any illegal activity. 

-Not to do anything that might impede the access or affect the quiet enjoyment of other 
lessees on the Estate, or which might result in an increase in their insurance premium. 

-Only to use any parking space that may be separate from the freehold building for the 
parking of a private motor car in roadworthy condition, and not to carry out any repairs in 
such space. 

 

CONSULTATION QUESTION 16. 

5.56 

(1) Yes the freehold should reflect the rights and obligations set out in the leaseholders 
existing lease. 

(2) But either the leaseholder or the freeholder should be able to add from a list of 
prescribed covenants, any which do not appear in the existing lease. 

 

5.57 

See answer 5.50 to Question 15. 

 

CONSULTATION QUESTION 17 

5.62 

Yes 

5.63 

Yes there has to be a method whereby sums due can be enforced and recovered. 

 

 



CONSULTATION QUESTION 18 

5.66 

Yes 

5.67 

See answer 5.50 to Question 15 

 

CONSULTATION QUESTION 19 

I believe that the risks have been massively overstated in the Consultation Document. In 
effect the Commission seems to believe that solicitors are unable to protect their 
leaseholder client. As long as leaseholders have the right to fall back on the statutory 
process if they are unable to come to acceptable terms, I cannot see any harm in Parties 
exploring terms on a voluntary basis. 

There will frequently be good reasons for a voluntary agreement, especially in terms of cost, 
speed and the ability to negotiate special terms. A landlord might agree to leave part of 
premium on loan, or even to grant an option to acquire the freehold. 

5.70 

No, in fact it frequently speeds up the process. 

5.17 

There should not be any, if two Parties wish to enter into terms for a freehold transfer 
outside of the new statutory regime, they should be free to do so. ( This obsession with 
trying to control or dictate how transfers can occur is extremely worrying) 

 

CONSULTATION QUESTION 20. 

In my experience, the solicitors will be negotiating the terms of the transfer, whilst at the 
same time the respective Valuers will be negotiating the premium. 

5.72 

(1) It will not usually increase the duration of the process as it will be taking place whilst the 
Valuers are agreeing the premium. IF the terms of the transfer have been provided with the 
Counter Notice, the costs should not be significant. 



(2) It will depend upon the quality of the solicitors involved, but will have more 
opportunities for disputes. 

(3) Hardly ever, any experienced solicitor acting for the leaseholder knows that he can apply 
to the FTT to adjudicate on the matter, whilst any solicitor acting for landlord knows that he 
will not get costs if he loses at FTT. 

There is a reputational issue here which the Commission has failed to recognise, the vast 
majority of landlords do not want to be seen as behaving unreasonably. 

 

5.73 

(1) It may reduce duration and costs. 

(2) It will reduce potential for disputes. 

(3) As I do not believe that many transfers result in increasing future costs, I think this is 
minimal. 

 

5.74 

I do not believe that it would materially increase or decrease the proportion seeking to 
exercise their right of freehold acquisition. 

 

CHAPTER 6 The right of collective freehold acquisition. 

 

CONSULTATION QUESTION 21 

6.67 

(1)   I agree. 

(2)   I agree 

 

6.68 

NO. 



The Commission needs to remember that in the case of large blocks the nominee purchaser 
will be taking responsibility for service charges that may run into hundreds of thousands of 
pounds. It is right that proper books and records be kept, that Directors behave in a 
responsible manner, that there are regular meetings of Members etc. 

Also third party suppliers may be contracting with the nominee company for large sums, it is 
right that they should be assured that the company they are contracting with is run along 
the same lines and subject to the same rules as other companies. 

If anything the rules should be stronger, after all the lessees may be giving to the nominee 
company a large part of their free cash, they need to know that it will be looked after. I 
personally think that all such nominee companies should be subject to an annual audit.  ( at 
present small companies are exempted from audit ) 

 

CONSULTATION QUESTION 22 

My key concern is that any nominee company, whether by guarantee or limited by shares 
be properly capitalised. 

Often in a company limited by guarantee the guarantee obligation is only one pound.  

So the entire capital that can be called upon in a block of 100 flats is just one hundred 
pounds. A loss of just two hundred pounds can mean the nominee company is insolvent, 
and can only survive if someone makes loans to the company. 

In the case of a company limited by shares, the Directors can always have a rights issue and 
raise more capital. 

The question of voting rights needs to be addressed. 

6.79 

Yes provided that the guarantee is of value, I suggest that the guarantee be a minimum of 
two hundred and fifty pounds 

AND 

Where a leaseholder has two or more flats, he does have two or more votes 

 

 

 

 



CONSULTATION QUESTION 23 

6.86 

(1) and (2) 

I presume here that the reference to articles of association includes the memorandum of 
association since it is in the memorandum that many of the rights will be included. 

I agree that the articles should contain certain prescribed articles 

BUT 

I think it unduly burdensome that 100% of the units be held on long leases and all 
leaseholders be members of the nominee purchaser. 

I would suggest that the articles be departed from where; 

-90% of the residential units are held on long leases and 

-90% of all of the residential units ( whether members or not) vote in favour of the change 
and no more than 5% vote against. 

 

6.87 

(1) 

Prescribed items; 

Amount of guarantee and how it can be called upon.  

Voting rights   ( 1 vote for each flat) 

Notices of Meetings  ( Minimum 28 days, to avoid meetings being called when members are 
away) 

Annual Meetings 

Special Meetings. 

Appointment and term of Directors. 

Rights to appoint Agents. 

Provision of annual Accounts. 

Borrowing Powers – 



Indemnification of Directors and Agents. 

Procedure to amend articles. 

 

(2) 

A restriction upon any remuneration claimed by directors and a prohibition on the 
employment of relatives and connected entities. 

 

CONSULTATION QUESTION 24 

6.91 

(1)  (2)   

Yes I agree. 

(3) 

Suggest that 90% are in favour and no more than 5% vote against. ( Prevents one individual 
lessee holding others to ransom) 

(4) 

Yes I agree. 

 

6.92 

These grounds need to be very limited, otherwise they can be used to get around the need 
for all members to agree. I suggest; 

a. In the event of actual insolvency. 

b. In the event of future insolvency if the sale does not proceed. 

c. In the case of appurtenant property which is not part of the residential units, and where 
the financial obligations are greater than in income produced therefrom. ( eg sale of a 
garage that is let at £5  pa and costing £500 to maintain.) 

 

 

 



CONSULTATION QUESTION 25 

The difficulty here is where there are multiple blocks of different sizes, the idea of collective 
enfranchisement may seem attractive at the outset, but after a while the smaller blocks may 
feel that they are being outvoted in matters concerning the management of the Estate 
and/or the management of the purchasing company. 

I speak with experience as I am aware of an Estate in Southampton consisting of several 
blocks and where the larger block dominated all meetings. Eventually resolved after hearing 
on reasonableness at FTT followed by RTM by the smaller blocks.  

There needs to be a procedure whereby individual Blocks can withdraw if they are unhappy. 
Otherwise you may have only substituted possibly a benign landlord with an oppressive 
resident owned company. 

So; 

-Needs to be provision that any separate block can exercise a subsequent collective 
enfranchisement. At a nominal cost. 

-And/or can undertake “Right to Manage” 

6.96 

Yes, provided ; 

          It includes ALL blocks that contribute to a common service charge 

         And at least 2/3rds of all leaseholders in each Block support the Proposal 

AND 

There needs to be provision for Blocks to withdraw in the future. ( see above) 

6.97 

Essentially it will apply only where all of the Blocks contribute to a common service charge 
and; 

-A single company will act as purchaser, with each Leaseholder having a share and one vote 
for each residential unit. 

-At least 2/3rds of all leaseholders in each block supporting the proposal 

-Each Block will be entitled to have one member on the Board of Directors. 

-Provision for any Block to withdraw in the future. 

 



CONSULTATION QUESTION 26 

6.103 

(1)    I agree 

(2)   Only to the extent that all of the blocks carrying out the collective enfranchisement 
have the sole use of the land in question. 

It would be inequitable to include land that may be used by others who are not part of the 
collective enfranchisement and who may be perfectly happy with the present arrangements 

 

6.104 

I disagree, land that is not let within the leases should continue as at present with a 
permanent right to use. This may include roads and accessways which may be required to 
be used by others in the future. 

This could forstall future development or redevelopment at a time when the UK needs more 
Housing. 

 

CONSULTATION QUESTION 27 

This needs more thorough consultation than that given. If the Commission adopts measures 
that result in leasehold enfranchisement  becoming significantly cheaper, there is a risk that 
mortgages previously secured on the basis of current valuations, may no longer be covered 
under any new valuation regime. 

This is significant especially for the large or institutional investors who may well have 
borrowed 75% or even 80% of valuation. 

 

6.107 

(1)   I agree but only to the extent that the premium paid is sufficient to repay the mortgage. 
I cannot see that it is equitable to leave a mortgagee who advanced funds in good faith, with 
a potential loss. 

(2)  I agree. 

(3)  I agree. 

 



6.108 

I agree. 

 

CONSULTATION QUESTION 28. 

6.117 

I agree. 

Any legislation should include a list of all rights and obligations that will continue 
automatically. 

6.118 

I am not sure of the question. If the nominee purchaser is to acquire the WHOLE of the 
landlords freehold interest including all rights and obligations, what additional covenants 
will be required apart from a covenant to indemnify the landlord. All the other covenants 
that flow with the freehold will be at the Land Registry. 

 

CONSULTATION QUESTION 29 

In the case of an Estate where there may be several Blocks, all residential units will have 
usually have the same rights and obligations, indeed it is necessary for effective and 
efficient management. If a Block was to leave and its rights and obligations were changed 
from those of other blocks, there would potentially be problems with effective management 
of shared facilities. 

6.124 

(1) the acquisition should reflect the rights and obligations in the leases. 

(2) There should NOT be a prescribed list of covenants. 

6.125 

If there was to be a prescribed list it should contain the matters already set out in 5.50. 

 

CONSULTATION QUESTION 30 

6.127 

I agree 



6.128 

The matters already set out in 5.50. 

 

CONSULTATION QUESTION 31 

The Consultation Document has missed the point that many residential units that are not let 
on long leases and other accommodation may well be connected to the Estate or Block in 
question, and particularly to the management thereof. Examples will be; 

-Flats occupied by Porters/Concierges. 

-Flats occupied by onsite wardens in case of sheltered accommodation. 

-Guest suites in case of sheltered accommodation. 

-Offices and storage used by staff. 

-Gym facilities, increasing popular in modern Blocks. 

Some of these may generate an income, some may not. 

I have recently been involved in an application to the FTT to dispose of a porters flat that 
was no longer required. The FTT was most concerned that the loss of such a flat might affect 
the values of the remaining flats on the Estate. Whilst the applicant was able to show that 
this was not the case, it was a very real concern to the FTT. 

There is also the point that many freeholders may retain flats in a Block because they are 
able to control to some extent the quality of maintenance and management. If that is going 
to change, it does seem inequitable that the freeholder should be locked into a situation 
that s not of his making. Frequently the freeholder may only own one or two flats out of a 
total of say 50 or more and does not want to be stuck with these. 

  The argument that that the requirement to acquire these residential units may  affect the 
ability to fund the purchase is of course nonsense, any funding can be geared to a sale of 
the units immediately upon completion.  In recent years this has often been to the nominee 
purchaser’s benefit as the value of the unit concerned is taken at the Notice Date and 
typically the value of the unit may have increased by the time completion comes along.  

 

6.132 

No 



BUT if there is to be such a leaseback requirement, it should, unless agreed with the 
freeholder, exclude; 

a. Parts of the premises which are used wholly or partly in connection with the management 
of the Block and/or the costs of which are borne out of the service charge. 

b. Residential Units which comprise no more than 5% of the total number of flats in the 
Block. 

 

CONSULTATION QUESTION 32 

 

THE DOUBLE PAYMENT; The Consultation Document is silent about what happens after 
acquisition. The nominee company will own the freehold, the costs of which will have 
been paid by the Leaseholders, but they will still have their existing leases. 

IF no lease extension is undertaken after acquisition, any secondary acquisition will have 
to pay a premium based upon their short leases, in effect they will have to pay twice. 

To avoid this, either there must be a requirement on every nominee company to issue 
lease extensions within 6 months of acquisition, OR in the event of a secondary 
acquisition the flats will be values AS IF their leases had been extended. 

My concern here is where there is a collective acquisition by several Blocks of varying sizes, 
and one Block ( probably a smaller one) finds that it is outvoted time and time again on 
issues it considers important. To lock them in, even for 5 years seems far too long.  

The knowledge that everyone is locked in for 5 years may create a sense of arrogance 
amongst management. 

The other case would be where the nominee company is close to insolvency or is unable or 
unwilling to undertake its obligations under the leases. 

6.138 

I agree that there should be a time prohibition. 

6.139 

I think 5 years is far too long and a period of 2 years makes far more sense. 

BUT 

No restriction if the nominee company is insolvent or makes any arrangement with its 
creditors or if an FTT finds that it has not carried out its obligations under the leases. 



Finally what happens to any accumulated reserves of the nominee company. There needs 
to be provision that if any Block which was originally part of a collective enfranchisement, 
subsequently breaks away, it should be entitled to be paid its share of accumulated 
reserves. 

 

CONSULTATION QUESTION 33. 

6.142 

No, frequently it makes sense, is quicker and cheaper and enables Parties to include 
conditions outside of the Act, such as allowing deferred terms, options and longer 
completion times. 

In my opinion, it is always worth exploring in the first instance, in the knowledge that you 
can fall back on the statutory terms if informal terms cannot be agreed.  

6.143 

None, apart from leaseholders having independent legal advice. 

 

CONSULTATION QUESTION 34 

6.157 

I agree in respect of owner-occupiers. I find it hard to reconcile for investor landlords who 
presumably  took a commercial decision not to participate. 

6.158 

New participation will presumably result in a repayment to the original participants of some 
of the sums originally provided to fund the acquisition.  

If applied to earlier cases, some or all of the original participants may haves since sold their 
flats and be hard to trace, I cannot see how a refund can be easily effected. 

6.158 

For reasons above I think the right to participate should only be available to future claims.  

6.159 

-Should apply to any qualifying lessee who has been in occupation for at least 12 months 
prior to application. 



-The Leaseholder should pay the legal costs and valuation costs of both itself and the 
nominee company. 

-Where the application is within 12 months of the acquisition, the price to be paid should be 
based upon the original acquisition price including all the costs of acquisition such as legal, 
valuation, landlords costs, stamp duty etc 

-Where the application is more than 12 months from acquisition, the price to be paid should 
be based upon the current price as if the acquisition had taken place at the application date. 
( It would in my opinion be unfair if the leaseholder was to acquire at the original price, if it 
had gone up in value over time) 

-A long stop date of 10 years from date of original acquisition 

-Provision for original participants to be repaid some of their original price, even if they have 
since sold and moved away. 

 

CONSULTATION QUESTION 35 

6.160 

(1) If to be self funded, then a company limited by guarantee is satisfactory PROVIDED that 
the sums callable under the guarantee are more than nominal, I suggest £250-500 pounds 
per flat to mitigate risks of insolvency. 

If commercial funding is to be obtained ( increasingly common in larger Blocks) Banks with 
their new thin capitalisation rules, will usually want to see a company limited by shares with 
a substantial paid up share capital.  A typical scenario with a £500,000 acquisition and 60% 
funding 

                                       Share Capital                                       100,000 

                                      Subordinated Shareholder Loans     100,000 

                                      Bank                                                       300,000 

                                                                                                      ----------- 

                                                                                                    £ 500,000 

                                                                                                      ------------ 

Any legislation should not restrict the opportunities to obtain funding. 



(2) There can only be benefits in complying with applicable company law, it is well known, 
covers nearly all eventualities, protects minorities and in any case will be demanded by any 
commercial lender. 

Any attempt to have a lighter company law regime for nominee purchasers may well make 
funding more difficult and put minorities at risk. The company may also find it more difficult 
to obtain credit. 

(3) 

I agree. 

 

CONSULTATION QUESTION 36 

6.161 

(1) Not materially as the Applicant can always apply to FTT to adjudicate. The negotiation 
usually takes place whilst valuation is going on so may not affect duration. 

To some extent depends upon quality and experience of solicitors involved. 

(2) Marginally, most experienced solicitors know what will be allowed by FTT, there is a cost 
angle as FTT costs will not be recovered, 

(3) NONE, I cannot conceive of a solicitor agreeing to terms which are likely to lead to future 
difficulties, especially when they can apply to FTT to adjudicate. 

6.162 

(1) There will be some saving of time and costs. 

(2) It will reduce potential for disputes. 

(3) Technically yes, but I do not think that these occur in the first place, unless in cases of 
incompetence and negligence. 

 

6.63 

I do not think it would be material. 

 

 

 



CONSULTATION QUESTION 37 

There are principally 2 reasons for collective enfranchisement; 

-To deal with the problems of a declining lease. 

-To exercise control over management. 

In my experience these can be dealt with by leasehold enfranchisement and Right to 
Manage. 

Many Lessees do not have easily available funds for collective enfranchisement, nor do they 
want to be dependant upon their neighbours. 

Individual leasehold enfranchisement is popular for the following reasons; 

-It can be done at a time of their choosing. 

-It can often be linked to the sale of their flat so they do not have to come up with any 
funds. 

-They can even assign their rights upon sale. 

-They can negotiate individually with the freeholder to keep the premium down, perhaps by 
agreeing an ongoing rent. 

-They do not want to be liable for the funding costs that might arise from collective 
enfranchisement ( Where there is funding, lessees will have to pay the interest on the 
borrowing which may be more than the rents they were previously paying ) 

 

6.164 

As a result of the above I think that leasehold enfranchisement will continue to be far more 
popular than collective enfranchisement, and the proposals in this Question will make only a 
marginal difference, perhaps in PCL but not in much of the rest of the UK. 

 

 

 

 

 

 



CHAPTER 8   Qualifying Criteria; Proposal for Reform 

 

CONSULTATION QUESTION 38 

8.57 

I think the Commission are very naive/unworldly here. There are many leases who will be 
confused here, many presently  object to their “apartment” being called a “flat” or their 
“maisonette” being called an “apartment”. This is their largest purchase many will make in 
their entire lives, they will not want it trivialised as a “unit”. 

Suggest “flat unit” and “house unit”. 

8.58 

Generally yes. 

8.59 

I agree that business units be restricted from enfranchisement. 

Probably the best means of achieving this is by restricting to leases which only permit 
residential use, OR in case of mixed use, where the % of floor area designed for business use 
is more than 50% of the total floor area. 

( I am concerned here with mixed use both business and residential but where the premises 
are predominantly available for business use.) 

 

CONSULTATION QUESTION 39 

8.67 

I agree. 

 

CONSULTATION QUESTION 40 

8.71 

I agree. 

8.72 

I agree. 



 

CONSULTATION QUESTION 41 

8.74 

I agree. 

 

CONSULTATION QUESTION 42. 

Whilst I accept that the assignment on sale is a way to get around the 2 year holding period, 
that is not a reason to eliminate such a period. I can recollect the earlier Consultation and 
the reasons for such a period was quite clear; 

-Enfranchisement had to have a clear public purpose ( as opposed to confiscation) and that 
purpose was to benefit genuine lessees who faced the problems of a declining lease. 

-Without a holding period, the whole system lays itself open to speculation, with property 
investors buying up short leases, enfranchising and then selling on.  It was agreed that this 
was never the intention of the proposed enfranchisement legislation. 

-Any such speculation will merely serve to divert some of the value accruing to one property 
investor ( the landlord) to another property investor (the speculator.) 

-It would not materially impinge upon the rights of the genuine lessee, only a tiny fraction 
own their flats for less than 2 years. 

8.77 

For the reasons above, I do not agree. 

Moreover any such change is likely to lead to another legal challenge as to whether the 
legislation any longer has its original public benefit purpose. 

I do suggest that where a lessee has obtained enfranchisement by means of assignment, 
they be required to hold the property for a minimum period of 2 years. 

 

CONSULTATION QUESTION 43 

8.95 

(1)  Yes 

(2)  Yes 



(3) (a)    Yes 

      (b) (i)    NO, looking at your definition, there may be another residential unit   
                  occupied by the landlord. 

           (ii)  Yes 

 

 

CONSULTATION QUESTION 44 

8.104 

I agree. 

8.105 

I agree. 

 

CONSULTATION QUESTION 45 

8.109 

The problem here is that, in my experience, there may be different qualities of Tribunal in 
different areas, it would have to be a specialist Tribunal with a Barrister Chairman. As this is 
rare, I suspect that it would b better to rely on the Courts. I suspect that there are very few 
of these disputes annually. 

I do not agree. 

 

CONSULTATION QUESTION 46. 

I think that the anecdotal evidence that you speak of in para 8.111 is simply a load of tosh. 
You seem to be relying on too much anecdotal evidence from what must be a very small but 
motivated group.  A developer is going to build what yields him the most profit and since he 
will no doubt sell the freehold on to an investor, he will have no reason to take steps to 
make enfranchisement more difficult in 25 years time. The idea that a developer  will 
deliberately build 26% commercial in order to frustrate enfranchisement in the future, even 
if it means less profit to him is simply nonsense in my opinion.  

8.119 

I agree 



8.120 

I agree. 

8.121 

I agree. 

 

CONSULTATION QUESTION 47 

8.134 

I agree 

 

CONSULTATION QUESTION 48 

8.142 

I agree. 

 

CONSULTATION QUESTION 49 

8.144 

I agree. 

 

CONSULTATION QUESTION 50 

I have concerns here, especially where a proposed purchasing lessee is not a resident lessee 
but a buy to let investor. 

In effect the Commission is proposing to allow one commercial investor to acquire the 
freehold from another investor ( the landlord), there is something illogical here and 
potentially unfair here. 

8.147 

I do not agree. 

 

 



CONSULTATION QUESTION 51 

8.149 

I agree. 

 

CONSULTATION QUESTION 52 

8.153 

I agree 

BUT 

Where there are multiple blocks, the 25% applies to each Block.. 

(If you have Block A which has 15% non-residential and Block B which is 41% non residential, 
and the 25% was to be applied across the board, neither Block A or Block B could jointly 
enfranchise. If 25% applies to each Block, Block A could still proceed) 

 

CONSULTATION  QUESTION 53 

8.155 

I agree.  

 

CONSULTATION QUESTION 54 

8.157 

I agree, provided that the 25% non-residential use be applied for each Block. 

 

CONSULTATION QUESTION 55 

8.1666 

I disagree. 

It cannot be right for a single lessee in a block of only 2 flats where the other is owned by 
the landlord, to deprive the landlord of his property, especially in case of a resident 
landlord. 



CONSULTATION QUESTION 56 

8.180 

I agree. 

8.181 

Any other scheme is going to be overly complicated and give rise to future problems. 

 

CONSULTATION QUESTION 57 

Many head leases are for very long terms such as 999 years and are a virtual freehold, yet 
the head lessee may be severely restricted by the terms of the head lease. It does seem 
logical that such a head lessee should be able to acquire the freehold.  

8.184 

I agree. 

 

CONSULTATION QUESTION 58 

The intention of the original Act was to benefit residential lessees facing the problems of a 
declining lease and there was a declared public purpose behind the legislation. Tinkering 
with it, by removing the residence qualification was in my opinion a mistake, but the genie is 
now out of the bottle, and with some 45% of all flats now in hands of investors we need to 
do nothing that will impinge on the wider property market.  

In my opinion, future legislation needs to eliminate speculators and cater for genuine long 
term investors which would include lettings under an AST.  I see this occurring as follows; 

a. Maintaining the 2 year ownership rule. 

b. Get rid of the ability to assign enfranchisement rights, but allow a selling lessee to 
undertake enfranchisement and pay out of proceeds of sale  

c. OR if assignment of rights is to continue, require a 2 year holding period. 

d. Regard any lettings of less than 6 months in preceding 2 years to be a business 
investment, so short term holiday lets ( common in London, some flats can be rented by the 
day) Airb2b etc 

8.192 

I agree 



8.193 

(1)  Yes, it was possible in past. 

(2)  Yes definitely. 

 

CONSULTATION QUESTION 59 

I feel that the Commission may have the wrong idea about how many enfranchisement 
attempts have been aborted in the past due to criteria.  First of all most lessees have been 
perfectly happy to obtain lease extensions and with “Right to Manage” they have been able 
to control their management as well.  

I suspect that there are very few lessees that have not been able to obtain a lease extension 
or exercise collective enfranchisement, there are ceraily very few cases that ever go before 
the FTT, so we may be looking at at 1% of total market. 

Accordingly the proposed criteria will benefit that 1%, but it is in practice going to make 
little effect on the overall market. 

8.194 

(1)  Marginally 

(2)  Marginally 

(3)  Marginally 

(4)  Very marginal, most people own their property for more than 2 years. 

(5) Marginally 

 

8.195 

(1) It will affect only a small percentage, so only marginally. 

(2) It will affect only a small percentage, so only marginally. 

 

 

 

 



CONSULTATION QUESTION 60. 

8.196 

(1) It is a difficult balance, the huge rise in residential investment will have contributed in 
part to house price inflation and the Government has taken steps to make buy to let 
investing, less attractive.  

On the other hand there is shortage of good quality homes to rent and long term 
commercial investment to provide new homes for rent will be needed in the future. 

The main thrust of any new restrictions should be to restrict speculation which will be a 
good thing for the leasehold market. 

(2) The elimination of speculation will be good for the wider housing market. 

(3) An absence of speculation in the housing market along with less pressure on house price 
inflation will be good for the economy generally. 

 

Chapter 9  Qualifying criteria; exceptions and qualifications. 

 

CONSULTATION QUESTION 61 

The Commission has not identified how any premium will be paid if the shared ownership 
leaseholder only owns say 75%.  Will 75% of premium be paid by Leaseholder and the 
balancing 25% by his/her social landlord. If so the proposal is putting an obligation on the 
social landlord that it may be unwilling or unable to fund. 

9.37 

(1) I agree, but only to the extent that it has 100%  

(2) I agree. 

9.38 

(1) If the terms are to replicate other leases, then the method of valuation should also be 
the same. The question then is how the premium be split and there are only 2 alternatives; 

-The leaseholder pays 100% of premium even if he/she only owns says 80%. This would be 
unfair and expensive to the leaseholder. 



-Or the premium is split between the leaseholder and his/her social landlord. This could be 
onerous on the social landlord, although logically it could be recovered by an increase in 
rent for the percentage not being acquired. 

(2) No, surely it will be no different than cases where there is a Head Lessee. 

(3) The main issue will be ongoing ground rent, where there is a head Lease. The sublease 
will pay a peppercorn, whilst the Head Lessee is still required to pay its rent. It will of course 
have been reimbursed for its lost rent. 

 

CONSULTATION QUESTION 62 

9.42 

I agree. 

9.43 

(1)    I agree. 

(2)    I disagree 

(3)    None that are logical. 

 

CONSULTATION QUESTION 63 

9.48 

(1)   Yes 

(2)    Yes 

 

9.49 

(1)   Yes 

(2)   Market Value or Pre-Set price, I agree   ( some have a pre-set price for additional 
increments) 

(3)   Yes 

 

 



CONSULTATION QUESTION 64 

9.60 

(1)  NO 

(2)  Yes 

(3)   No 

9.61 

But National Trust properties could be subject to an Estate Management Scheme to ensure 
heritage/historical tradition is maintained. 

 

CONSULTATION QUESTION 65 

No experience. 

 

CONSULTATION QUESTION 66 

CLH are very new, some will survive and some will not. I cannot see any reason why 
someone with a long lease from a CLH who qualifies for social housing should be treated any 
differently from someone who has a long lease from a Housing Association 

9.74 

No 

9.75 

See above. 

 

CONSULTATION QUESTION 67 

If there is to be a new and all encompassing regime for enfranchisement, I cannot see any 
reasons for exceptions, apart from The Crown.  

 

CONSULTATION QUESTION 68 

No 



CONSULTATION QUESTION 69. 

9.98 

(1) In most cases these are a requirement of Planning, and there will in my opinion be little 
effect on market. 

(2) There is already a problem in selling shared ownership leases, often rents on the portion 
that is not staircased can be very high, especially where they increase annually with 
inflation. I do not think that most lessees who have not staircased to 100% will have the 
funds for a lease extension and so the market value will not be affected. 

 

Chapter 11  Procedure; proposals for reform. 

 

CONSULTATION QUESTION 70 

11.13 

I agree. 

 

CONSULTATION QUESTION 71 

11.17 

I agree. 

 

CONSULTATION QUESTION 72 

11.24 

I agree 

11.25 

I agree 

11.26 

Yes 

 



CONSULTATION QUESTION 73 

11.30 

(1) I agree 

(2) I agree but only to the extent that such information was not readily available.  

 

CONSULTATION QUESTION 74 

11.39 

I agree 

11.40 

Yes, in practice there are already standard template forms widely used by most solicitors, a 
single prescribed form will merely reflect common practice. 

 

CONSULTATION QUESTION 75 

I do not agree. 

It leaves open the ability for petty jealousies to leave out some leaseholders, and even if 
they have the right to participate later, it may be made more difficult for them. 

It may also deprive the landlord of marriage value, if that is to continue, in collective 
enfranchisements only marriage value on participating lessees is included. 

 

CONSULTATION QUESTION 76 

11.46 

I do not agree. 

11.47 

The landlord needs protection for his costs. 

 

 

 



CONSULTATION QUESTION 77 

11.52 

(1)   Yes 

(2)   Yes 

(3)   Yes, including draft contract will save time. 

(4)  Yes 

(5)  No, unnecessary. 

 

CONSULTATION QUESTION 78 

11.60 

(1)  yes 

(2) No should be served on all owners. 

 

CONSULTATION QUESTION 79 

11.82 

(1)   I agree 

(2) I agree. 

 

CONSULTATION QUESTION 80 

Addresses at land Registry may well be out of date 

11.95 

(1)  Yes AND where a limited company, their registered address from Companies House. 

(2)  Yes 

(3)  Yes 

(4)  Yes 

(5)  Yes 



(6)   Yes 

(7)  Yes 

 

CONSULTATION QUESTION 81 

11.101 

I agree. 

 

CONSULTATION QUESTION 82 

11.106 

(1)  No, it is too much of an imposition on a landlord who has not sought this and is being 
put in a position where it accepts a liability which previously did not exist.. 

(2)   No, any intermediate landlord should be able to look to the leaseholder for any losses 
arising. 

 

CONSULTATION QUESTION 83 

11.132 

(1)  Yes 

(2)  Where it has not been served with Claim Notice. 

       Where it has not been served with Notice of application to Tribunal. 

      Where it was not served with any Notice of date of Hearing. 

 

CONSULTATION QUESTION 84 

11.143 

Yes 

 

 

 



CONSULTATION QUESTION 85 

The present 2 months is in my experience very tight, the landlord needs to find a valuer who 
can act, the applicant then needs to make flat available for inspection, difficult when flat is 
sublet, and holidays can often intervene. 

If there is now to be a requirement that the Counter Notice now includes the transfer/new 
lease, a period of 6 weeks is going to be difficult  to meet. 

In practice, landlords are expected to do more in less time, I suggest that it remain at 2 
months. 

(1)  No, I suggest 2 months. 

(2)  No, I suggest 21 days. 

(3)  No, the whole point of the present procedure is to give the Parties time to agree 
without reference to the Tribunal. Less than 10% of all cases apply to the Tribunal. If you 
give 21 days there will be no emphasis on the Parties  agreeing terms without reference to 
Tribunal.  I suggest 6 months remain, but if not at least 4 months. 

 

CONSULTATION QUESTION 86 

11.153 

(1)  If the process is to move forward smoothly, both sides need to comply with the 
procedural timetable. There should be deemed withdrawal if limits are not kept to. In nearly 
all cases leaseholders will have a solicitor acting for them, there will be no excuse to miss 
limits. 

(2) This only puts more costs on landlord. 

(3)  Yes 

(4)  No, they will receive a copy of the application, what is point of giving them additional 
notice. 

 

CONSULTATION QUESTION 87 

11.157 

Yes , provided any statutory deposit paid by the assigning leaseholder is assigned to the new 
lessee. 



 

11.158 

Yes 

CONSULTATION QUESTION 88. 

11.170 

It depends. 

If the landlord had served S5 Notices advising of the disposal in advance, and the lessees 
chose not to take up the offer but elect for enfranchisement, then I cannot see why landlord 
should be responsible for wasted costs. The Lessee could easily have waited a week or so 
until advised of new landlord.  

In other circumstances, yes. 

 

CONSULTATION QUESTION 89 

11.173 

(1) 

(a)   Yes 

(b)   Yes 

(2) 

(a) No, this conflicts with earlier comments that it be paid to mortgagee. 

(b) No, should be paid to mortgagee. 

 

CONSULTATION QUESTION 90 

11.176 

(1) I agree. 

(2) I agree 

11.177 

I agree. 



CONSULTATION QUESTION 91 

In some cases where a Resident Management Company is a party to each lease and where 
there are changes to a lease, the RMC needs to agree, indeed in some cases the RMC may 
require changes to the lease for better management. I cannot see how they can be ignored. 

If the leaseholder chooses not to seek consent, surely it is the leaseholders obligation to 
serve the third party. 

(1) Where consent is required from a Party to the original lease, then it must be obtained. 

      Where consent is required from a third party who is not a party to the original lease then  
      it may be registered without consent. 

(2) How will landlord know when completion will take place ? 

(3) No, should be an obligation of freeholder. 

 

CONSULTATION QUESTION 92 

11.182 

(1) I agree. 

(2) I agree. 

 

CONSULTATION QUESTION 93 

11.183 

(1) Marginal. 

(2) I have no knowledge. 

(3) Virtually none, nearly all landlords give details on their rent demands and if any doubt 
the Managing Agent will have details which will appear on service charge demands.  

(4) Many solicitors already use one of several template versions available, so not much time 
slowed down or made more costly. 

(5) As far as I am aware the current law on service and validity works well.  About 1% of 
Initial Notices are invalid but in my experience that is due to error by solicitor and they are 
quickly corrected. About 1% of Notices are never received, of which some sent to wrong 
address. 



(7) The usual reasons for deemed withdrawal are nothing to do with the procedures under 
the Act and include; 

-Not properly advised from outset. 

-Not being able to fund statutory deposit. 

-Not paying solicitor at which stage he stops acting. 

-Finding that it is going to be more expensive than anticipated. 

-In cases of collective enfranchisement, one of more withdrawing from group. 

-Hoping to sell with benefit of Notice and then sale falls though. 

-Not having funds to complete. 

None of the proposals are going to affect any of the above. 

 

11.184 

(1) As many solicitors already use one of standard templates I do not see that there will be 
great savings over present costs. 

(2) Again there are not many in my experience, perhaps 1%, overall marginal. 

 

11.185 

Only marginally. 

 

 

 

Chapter 12  Dispute Resolution 

 

CONSULTATION QUESTION 94 

12.60  At present, in my opinion, the quality of Tribunal Members can vary largely, some sit 
infrequently and the UT itself has referred to occasions where Members can be favourable 
to Lessees in some instances. 



If matters were to be determined solely by the Tribunal, it would need a new regime within 
the Tribunals with specialist Barrister Members, rather than solicitor members. 

 

CONSULTATION QUESTION 95 

12.68 

(1)  I think undesirable, with litigation costs not recoverable, neither side will go to the 
Tribunal unless they are unable to agree AND they are sure they are correct. If that is the 
case both sides will want to be heard. 

My own experience of single party dispute resolution is that it often ends up as fudge with 
the adjudicator trying to please both sides and coming down in the middle. 

(2) None ( the answer is to make valuation easier so there is no need to go to Tribunal) 

 

CONSULTATION QUESTION 96 

12.69 

Again no simple answer, if a complicated legal question, Parties will employ a barrister in 
both cases. If less complicated no barrister at Tribunal and Parties can put case forward 
themselves. Courts are often quicker as Judges tend to get on with it but may be a delay 
waiting to be heard. 

(1)  County Court  ;  Morning and £1000 + VAT and Court fee. 

(2)  Tribunal ;   Morning      Simple, only Tribunal fee / Complicated £1000 + VAT and fee. 

 

12.70 

(1) In my experience rarely, there is a lot of case law so in most cases Parties have a good 
idea if they will succeed.  Since costs are not usually awarded by Tribunal, a threat to go to 
Tribunal is not going to be a deterrent. It’s very fanciful to imagine that a landlord is going to 
get involved in costly Court litigation unless certain that it is right, and in any case Parties 
now usually go to mediation before any Court Hearing, which will have a bearing on costs. 

(2) My only experience is an application to Tribunal to determine reasonableness followed 
by Court action for forfeiture. It probably speeded things up as Judge quite clearly did not 
want to hear 3 hours of arguments about service charge items. 

 



12.70   

I am not sure that it would save very much, where there are complicated points of law 
which will be the majority of such applications, the Parties will want to use or take advice 
form a barrister. 

 

CONSULTATION QUESTION 97 

12.72 

Very few. 

The vast majority of cases (95% )are settled without application to Tribunal, so the disputed 
cases are about 5% of total and they only go because Parties are not close enough and both 
sides believe they are correct and costs outweigh benefits of settling. 

 

Chapter 13   Costs 

 

CONSULTATION QUESTION 98 

13.55 

Most landlords have bought their freeholds as a long term investment. 

If they want to sell and serve S5 notices on Lessees, then landlords do bear their own costs, 
but in that case they are “willing sellers”. 

However in the case of enfranchisement, they are not “willing sellers”, the regime is much 
more akin to compulsory purchase and the issue of costs should not be as if they are a 
“willing seller”. 

Also the amount of costs incurred by the landlord may well be determined by the 
leaseholders, an inexperienced solicitor being slow to reply, unnecessary changes to lease, 
changing the completion date several times are all ways leaseholders can rack up the 
landlords costs. It is the same with valuation, if the leaseholders valuer puts in a very low 
price it will lead to much more valuation time. 

There is of course an illogicality in suggesting that a Resident Management Company should 
be able to recover its costs but not the landlord 



I think that leaseholders should be required to contribute to the landlords reasonable non-
litigation costs 

 

CONSULTATION QUESTION 99 

13.89 

(1) No 

(2) No 

(3) No 

(4) No it would give extreme figures in cases where value very low or very high. 

(5) Where Landlord succeeds in a higher premium would certainly justify its valuation costs 

(6) No 

(7)  Yes in my experience it works quite well in practice. 

(8) No,  

 

13.90 

(1)   Yes 

(2)  Sliding scale for number of units.  

(3)   Yes 

13.91 

(1)  No there may be perfectly justifiable reasons for intermediate landlords, but perhaps 
limit them to a percentage of the superior landlords costs. 

(2)  It should be all of its costs, otherwise they will fall to be recovered via the Service Charge 
and borne by non participating leaseholders which will plainly be unfair. 

 

 

 

 



CONSULTATION QUESTION 100. 

13.94 

No, if claim is withdrawn surely Leaseholders should pay all of the landlord reasonable costs 
incurred up to date of withdrawal. 

Without that provision, the landlord will be forced to incur costs in a wholly abortive 
exercise that was not of its choosing, whilst it will encourage leaseholders to make repeated 
claims.  

 13.95 

I think it should be all costs, but if a fixed regime is proposed then 

-Up to date of Counter Notice ( if it includes draft lease or transfer) 

                                   60% of legal 

                                    90% of valuation 

-From Counter Notice until date all terms agreed. 

                                    90% of legal 

                                    100% of valuation 

-From date terms agreed until due date of completion 

                                     100% of legal 

                                     100% of valuation. 

 

CONSULTATION QUESTION 101 

13.98 

I agree, the 10% deposit is usually sufficient. 

 

CONSULTATION QUESTION 102 

13.101 

NO 

It simply will not work ; 



-Firstly the landlord will have to prove vexatious behaviour which is notoriously difficult to 
prove. 

-Secondly an application is just going to result in the landlord bearing yet more costs. 

The only way to prevent repeated applications or to weed out the non-genuine ones, is to 
make sure that the leaseholders have to bear all the landlords non-litigation costs 

 

CONSULTATION QUESTION 103 

13.110 

Yes 

But disputes on valuation should be excluded 

 

CONSULTATION QUESTION 104 

13.114 

I agree. 

 

 

CONSULTATION QUESTION 105 

It is important that the Commission understands how enfranchisement works in practice. 

One of my former clients has advised in last year approximately as follows 
 

Number undertaking informal enfranchisement                             38% 
Number undertaking statutory enfranchisement                             62% 

             Of these number invalid                                                                                    1% 
             Of these number settling without application to Tribunal                        50% 
             Number making protective application but settled without hearing      45% 
             Number that go to full Hearing                                                                         4% 

             After the above, number deemed withdrawn after terms agreed             2% 
            Usually due to lack of finance. 

In effect, very, very few go to a full Tribunal Hearing( 3% of total) 

 



13.115 

(1)   Without an application to Tribunal                                               Recoverable 

                     Valuation                            £650-750 + VAT                              100% 

                      Legal                                    £950 + VAT                                     100% 

          With an application to Tribunal 

                      Valuation                           £1250 + VAT                                     60% 

                      Legal                                   £1200-£1400 + VAT                         70% 

         Note; Valuer normally presents case at Tribunal. 

(2)  See above 

 

13.116 

With an average claim outside of London with a long lease value of £200,000 and a premium 
at 62 years of about £25,000, the landlords costs are about 1% of long lease value and 8% of 
premium.  I do not think these levels make lessees more or less willing to bring claims. 

13.117 

As the amounts are not specified, it is a question that is not capable of answer. 

13.118 

For smaller landlords with a large percentage of short leases, it could be very costly. 

For larger landlords it could give major problems especially in relation to longer leases 
where premium might be low. 

For instance where premium is only say £5000 and landlords costs are £2000, landlord  will 
only net £3000 or 60% of premium; 

-It may be less than original cost. 

-It may not be sufficient to repay a mortgage.  

-Where assets are held to fund a future pension requirement, it could mean a reduced or 
even a pension deficit. 

 

CONSULTATION QUESTION 106 



13.119 

Undoubtedly Parties will mostly use the Tribunal which is a low cost option for both Parties. 
Where there is a dispute on a point of law, reference to the Courts will be preferred if only 
for quality of Judgement, on an important issue, I usually find that costs are secondary. 

 

Chapter 15; Valuation; options for reform 

 

CONSULTATION QUESTION 107 

15.25 

(1)    No 

(2)    replace with term and reversion valuation. 

(3)   (a)  No 

        (b)  No 

        (c)  No 

        (d)  Yes. 

 

CONSULTATION QUESTION 108 

15.29 

(1)   No, part of any new legislation must be to simplify procedures, a single system for all 
values is desirable. 

(2)  Not necessary if a single system adopted. 

 

CONSULTATION QUESTION 109 

15.37 

Yes it is desirable in theory, there can be no logic in transferring value from one commercial 
investor to another. 

 



15.38 

(1) (a)   No 

      (b)   Yes but needs to include partner/spouse 

      (c)    If property has been let for more than 12 months in the 24 months prior to the  

               service of the initial notice. 

               If owned by a company. 

               If not occupied as principal residence for preceding 2 years. 

(2) There are principally in my opinion 2 key factors that can be applied 

       (a) Using different deferment rates, perhaps 5% for owner-occupiers and 4.5% for  

            commercial investors. 

        (b) Using different proportions of marriage value, 40% for owner-occupiers and 60% for  

             commercial investors. 

Any system needs to be finely balanced, if difference is too great it might affect property 
prices, also there will need to be adequate anti-avoidance provisions. The practical 
difficulties may outweigh the theoretical justification. 

 

CONSULTATION QUESTION 110 

The difficulty here is that many investors have in the last 3 decades purchased ground rents 
as a long term investment, taking future reviews into account. In some cases those reviews 
have been factored into cash flow projections for the purposes of obtaining bank finance, in 
other cases those reviews have been required to meet future obligations, such as annuity or 
pension requirements. 

An investor will also be looking at future capital value if it is to sell in 30 years time, in the 
case of a long lease this will be the value of rents at that time. 

To arbitrarily and radically diminish the value of such income flows without sufficient 
compensation would be tantamount to confiscation. 

Also if the lease has reviews every 20 years, an investor looking to buy with 18 years already 
expired, will principally be buying the rent in 2 years time and the rent in 22 years time. 

The vast amount of ground rent reviews (98%) fall within normal limits and will usually be ; 



               -Doubling every 25 years. 

              -Reviewed to RPI every 10 or 15 years. 

              -Reviewed to some other index, house price index etc. 

None of the above are likely to cause any difficulties in price, as seen from Option B the 
£250 rent was valued at just £3510. 

I can see a problem with doubling leases, of which I understand there are about 55,000 in 
existence at present. Of these I believe about 13,000 were issued by Taylor Wimpey who are 
in the process of compensating landlords to transfer to RPI reviews. Other schemes are I 
understand in place. The number of flats that are not subject to a compensation scheme are 
a very small proportion of the total number of flats involved. 

Clearly there would be an illogical position if the values of the doubling rent were less under 
a statutory scheme than under the Taylor Wimpey scheme. 

 

Looking at example Fig 22 

(1) If 6% used would be half. 

(2) Illogical, investor will look at cash flow. 

(3) Unfair to investor. 

(4) CML cap is 1.5% but house prices move up and down, would give diverging figures 

(5) Investor has bought for future income, typically for a doubling rent he will have paid 40+ 
times, 8 years ago and probably suffered deficit on funding. This formula will create a capital 
loss. 

It seems to be that the best and simplest ways to meet the requirements of the 
Consultation whilst not radically moving away from conventional valuation techniques is; 

A. To only value fixed rents to include all reviews up to 50 years from date of Notice. 

B. To value RPI and similar index rents for up to 50 years using a prescribed rate linked to 
yield on long term Government RPI stock. 

C. To value rents that double every 10 years or less, only up to 50 years from the date of 
notice using 6% rate 

 

 



CONSULTATION QUESTION 111. 

15.71 

(1) Yes , but need to adjust for differing economic conditions, the Act already links to 2.5% 
Consols in some clauses. So; 

      Reviews fixed in Lease;   2% above yield on 2.5% Consols. 

      RPI reviews                    ;   2% above yield on Government long term RPI stock 

      Rents that double every 10 years or less       ;    6% 

 

(2) If linked to Government Stock, not necessary. 

(3)  If linked to Government Stock, it will follow market conditions. 

(4)  see above. 

 

CONSULTATION QUESTION 112 

15.75 

Sportelli set a 5% rate which was a long term 50 year rate, independent of interest rate 
variations, it would be inequitable to amend now. 

(1)   Sportelli 

(2)   Tribunal 

(3) Every 20 years. 

(4) Countrywide* 

 

As inflation is not taken into account in calculating the reversion, a £200,000 flat in 
Birmingham will be worth for valuation purposes £200,000 in 80 years time and the same 
will apply to London. 

An investor buying Government stock expects the same yield if he lives in London or 
Birmingham, why should a ground rent investor get different long term yields  

 

 



CONSULTATION QUESTION 113 

15.79 

(1) Yes if there is to be a marriage value calculation. 

(2) by graph. 

(3) Updated every 3 years. 

(4)  London / Southern/ South West/ Midlands/ East/ North East/ North West 

(5) No. 

 

CONSULTATION QUESTION 114 

15.83  

Yes it should be disregarded. 

 

CONSULTATION QUESTION 115 

15.86 

Yes it should be retained, except for any increase in overall size of flat without freeholders 
consent ( i.e breach of lease). Lessee should not benefit from unauthorised extensions etc. 

 

CONSULTATION QUESTION 116 

15.91 

No this will prevent sensible development, and Landlord precluded from realising such value 
for many years or even forever. In fact will probably be used by Leaseholders to avoid/delay 
development which can have no public purpose. Suggest; 

If Leaseholders do not want to pay for development value, the Landlord be allowed a 
leaseback on potential part of Building which allows him to carry out the development. 

 

 

 



CONSULTATION QUESTION 117 

15.102. 

There is a balance to be struck in achieving a reduction in premium payable whilst ensuring 
that landlords receive adequate compensation. To take  

(1) Where less than 80 years remaining, ground rents are usually only a small part of the 
total payable, in Example B only £3510 out of £26,175 or13.4%. reducing value of rents will 
reduce overall figure by approximately 3-4%.  Limiting reviews to the 50 years following 
notice will make a small difference. 

Of course, to effect a real saving of 13-15%, the easiest way would be an option for 
reversion only, leaving rents in place, which might be quite acceptable where the rents and 
reviews are reasonable,  

(2) For rents that double every 10 years or less, a 6% capitalisation rate will halve the costs. 
For other reviews, the present regimes are fair if limited to 50 years. 

(3) The advantage of Sportelli is that the Tribunal set a long term rate/yield that investors 
would look for, irrespective of interest rate variations. It was based on market evidence. To 
set a prescribed rate that would reduce premiums creates a degree of artificiality. It would 
prejudice long term investor landlords who have come to rely on Sportelli in deciding prices 
to be paid. 

(4) Relativity could be prescribed. 

(5) Leasebacks could substantially reduce costs in collective enfranchisement. 

(6) Noted. 

(7) I think improvements  still should be permitted deductions. 

(8) Allowing Landlords to take a leaseback of development space will serve same objective 
and not delay development. 

Consultation has left out a different percentage of marriage value, a reduction from 50% 
to say 35% on flats owned for more than 2 years could achieve a 13-14% saving. 

 

However simplest would be a Rent + Adjusted Reversion formula. 

It would be comparatively simple to devise a formula which could combine both reversion 
and marriage.  



On example B out of the total of £26175, £22,665 represented reversion and marriage, 
based upon a long lease value of £200,000 and 60 years remaining.  So the combined 
reversion and marriage would be 11% of long lease value.  

It would not be difficult to devise a table of % applicable to each year remaining. 

Then owner occupiers pay say 85% of figure + value of rent. 

         Commercial investors  pay 100% of figure + value of rent. 

This would overcome many difficulties and achieve the desired result; 

i. Simple to calculate, only long lease value required. 

Ii Owner Occupiers would pay 15% less, more if restrictions on rent. 

Iii Commercial investors would pay more than owner occupiers but not so much more that it 
would affect property market. 

iv. landlords would see a diminution in premium by 15% but not too much to unfairly 
deprive them 

 

CONSULTATION QUESTION 118 

15.107 

Desirable but is sure to be provided by private firms. 

 

CONSULTATION QUESTION 119 

15.108 

It has not in my opinion prevented but certainly has delayed and increased costs whilst 
Valuers struggle to agree figures.  

A more simple formula will save time and Valuation costs, but not legal costs. 

 

CONSULTATION QUESTION 120 

15.109 

(1) Impratical and would not contain all of the elements of Valuation, BUT SEE MY 
SUGGESTION IN 117. 



(2) Will likely reduce duration and Valuation costs, perhaps by 20-30%.  

 

CONSULTATION QUESTION 121 

15.110 

A simple valuation method which produces a fair result will be of overall benefit to all 
leaseholders and investor landlords.  (speed and lower valuation costs) 

Owner Occupiers will benefit from lower costs and lower premiums. 

Buy to Let investors will benefit from lower costs. 

However lower premiums and the inability to recover costs, may cause serious problems in 
the ground rent investor/institutional market. This may arise from; 

-Lower values 

-Where there are lower values, it may lead to a breach of borrowing covenants. 

-Sales at a loss could lead to insolvency. 

-Lack of adequate compensation for lost income could lead to future inability to fund future 
outgoings 

This could lead such investors to leave the market. Whilst some might think this is a good 
thing, it is the long term investors that have in the main promoted good practices, and 
upheld Lease covenants. They are of course a source of funds to developers, about £250-
300,000.000 annually.  

 

CONSULTATION QUESTION 122 

15.111 

(1) I do not know. 

(2)  (b) A simplified valuation method will save costs. / But a standard method for all cases is 
preferable. 

 

CONSULTATION QUESTION 123 

15.112 

No evidence available. 



It will in any case be incapable of answer unless the amount of differentiation is known. 

If there is a 10% difference in premium, I suspect that it will have little effect at all. 

If there is a 30% difference in premium, commercial investors will offer less for a short lease, 
this may make market more attractive for owner-occupiers who will not be outbid. 

I understand that less than 3 % of market transactions are short lease sales, although many 
lessees obtain lease extensions prior to sale. Any changes will have little overall effect on 
the market. 

 

CONSULTATION QUESTION 124. 

15.113 

No benefit, only extra costs. 

Can be avoided by having prescribed rates linked to Government Stocks, such as 2.5% 
Consols which are already in Act 

 

CONSULTATION QUESTION 125 

15.114 

Cannot see any benefit, will be available from private firms online. 

 

 

Chapter 16  Intermediate and other leasehold interests. 

 

CONSULTATION QUESTION 126 

16.118 

I agree. 

 

 

 



 

CONSULTATION QUESTION 127 

16.121 

I disagree, if a Party is to be required to take a leaseback during the first collective 
acquisition, and that Party has not disposed of it subsequently, it would be inequitable to 
then deprive the Party of that leaseback upon a subsequent collective enfranshisement. 

 

CONSULTATION QUESTION 128 

16.123 

Yes I agree. 

 

CONSULTATION QUESTION 129 

16.125 

(1)  No 

(2) Yes 

In (1) even after collective enfranchisement, the flats which are on long subleases will still 
come under the control of the intermediate landlord, whilst in the second option they will 
be able come out from the umbrella of the intermediate lease. 

 

CONSULTATION QUESTION 130 

16.129 

(1)  I agree. 

(2)  No, it should not be an opportunity to cherry pick, if leaseholders want to enfranchise 
then they take all, after all presumably the landlord purchased with those common parts. 

 

CONSULTATION QUESTION 131 

16.133 

Yes I agree. 



CONSULTATION QUESTION 132 

16.137 

I agree. 

 

CONSULTATION QUESTION 133 

16.140 

I agree 

 

16.140 

Not applicable 

 

CONSULTATION QUESTION 134 

16.142 

Yes I agree and a very necessary reform. 

 

CONSULTATION QUESTION 135 

16.143 

Contrary to some of the opinions expressed in the popular press and repeated by some 
MPs, the vast majority of landlords already act with due care and skill and have regard to 
the interests of their leaseholders, in  a market estimated to be worth £25+Billion 

The large investors and institutional investors have both a very real interest in seeing that 
buildings are well maintained, but also in protecting their reputations. Over the last 30 years 
they have been the driving force in improving standards and transparency. 

The number of matters annually brought before Tribunal in the matter of management 
charges or the reasonableness of fees appears, is I understand, to be about 1 in every 5,250 
flats, a very minute percentage, something the Press never mentions.   

The risk of any Reform is to make owning and investing in ground rents, an unattractive 
proposition. This in turn will lead to the large and institutional investors departing from the 
market which will have a negative impact on the market generally. 





We are writing to you concerning the above property, which we own and which
currently has a long lease from the National Trust. We were very concerned to
learn recently that we may not be able to purchase of the freehold long term as
the property is on National Trust inalienable land.

When we purchased the property in 2002 we were not made aware as to the
limitations of this lease with the National Trust, apparently the vast majority of
solicitors in the UK are unaware of the long lease limitations applied to National
Trust leases.

Due to the way in which the National Trust have manipulated the situation we
are allowed no enfranchisement, no lease extension in the long term. This means
ultimately the property will be difficult to sell and pass down to our children, its
value is falling and the National Trust could repossess it from us with no
financial compensation. Any likely purchaser would struggle to get a mortgage
due to the short-‐term lease.

We think that the National Trust is abusing the law of the land; we would
ultimately like to purchase the freehold at a reasonable price. We urge you to
change the law so we can purchase the lease if possible, and have reasonable
extension of the lease for now.

Yours sincerely

Paul and Coulthard



From: Paul Rowntree   
Sent: 19 November 2018 22:12 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold home ownership: buying your freehold or extending your lease 
 
I write in response to the above consultation, Consultation Paper No 238.   
 
By way of background, I am a commercial property professional who occasionally puts rough values 
on freehold interests with LLH flats, I have negotiated two leasehold extensions for myself and a 
family member, I own a share of a leasehold flat and I own a share of a freehold with a leasehold flat 
requesting an extension.   
 
I have not read the full paper.    My comments are in relation to Chapter 15: Valuation, connected to 
questions 107-125, as follows: 
 

• Any revised method should be easier to use for both parties. 
• Any method should be fair to both parties – if the unexpired term is a few years, the 

majority of the value is with the freeholder, if the unexpired term is c80 years, the majority 
of the value is with the leaseholder.  Additionally, the freeholder should receive the present 
value of the projected rental payments. 

• The fair value needs to make sense.  For example if there is one year left on the lease, the 
value to the leaseholder should be approximately the amount it would cost to rent the 
property less any ownership costs they ordinarily would pay, eg service charge and 
management costs. 

• The value of the freeholder’s interest plus the leaseholder’s interest should equal that of a 
freehold interest with no lease in place. 

• The calculation should take into consideration the freeholder’s value after the extension. 
• The formulae to calculate the split could be complicated operating along the following lines: 

o It could relate to the current long term and short term gilt rates, dependent upon 
the unexpired lease term.  This would mean that the formulae is as likely to apply 
today as it in a future date where gilt rates could be vastly different. 

o A suitable “property” premium is then added to the rates for the calculation.  A 
panel could meet once a year to ensure the premium is correct to avoid a situation 
where either freeholder’s interests or the leaseholder’s interests transact  in the 
open market at a significantly different amount. 

o This “property” premium could differ dependent upon location, length of unexpired 
term or other variables, but these variables would need to be factual. 

o This formulae would effectively create a relativity curve that moves dependent upon 
other factors, or it might be that a fixed curve pre-determined by experts is used 
instead. 

o The freeholder and leaseholder would enter into a government website the value of 
the property, the unexpired lease term and the rental arrangement.   

o The website would then give the answer of the cost of extending the lease by 90 
years and reducing the rent to a peppercorn. 

o There should be an option to change the length of term the lease is extended by and 
the future rental payments in the event that the freeholder and leaseholder agree to 
deviate from legislation. 

o The freehold value of the property with no lease is the only input that isn’t a fact.   
o The condition of the property should be assumed to be in fair and reasonable 

condition taking into consideration the property it is in.  For example the condition 
of a flat in an ex-council block that is expected to be demolished shortly would not 



expected to be in as good a condition as one in a newly refurbished block with a high 
level of additional services and respective high service charge. 

o If the two parties cannot agree a price, a box can be ticked on the website that will 
initiate the instruction of an independent surveyor to value the property, as 
instructed by the website.   

o The leaseholder will pay the surveyor’s fixed fee in advance.  Upon receipt of the 
valuation and the leaseholder no longer wants to continue with the extension, they 
cannot recover a share of the fee from the freeholder.  If they wish to continue with 
the extension, the cost will be split between the freeholder and leaseholder – 
possibly an even split, or by the existing value, or if each party enters their opinion 
of value prior to the valuation, the surveyor can distribute the fee as they feel is fair 
based on each parties initial opinion, as they do in relation to Calderbank Offers in 
rent reviews. 

o It should be considered that in the event of a disagreement, there is an option for 
each party to make a representation.  In doing this, neither party can dispute the 
surveyor’s decision which would eliminate the need for an appeal system.   

o It may be that one or both parties don’t know the exact value of the property and 
they choose to initiate the value to be determined by the surveyor and it is agreed 
neither will make a representation. 

o The government website would then confirm the premium payable on that 
day.  Given gilt rates change daily, this can be fixed for say a month.  Upon the 
leaseholder and the freeholder confirming the inputs and the leaseholder making 
the payment of the premium to the website, this premium is then passed onto the 
freeholder at the same time as an updated Land Registry with the new lease terms is 
issued to each party. 

o If the leaseholder initiates the process, there is nothing the freeholder can do to 
stop it.  They will have time restrictions to meet to enable the process to complete.   

o The leaseholder should be able to enter the freeholder’s/managing agent’s contact 
details on the website and the process is started and the freeholder upon 
acknowledgement of an email/letter generated by the website will be obliged to 
follow the process. 

o In time, this process could be fully automated, although there would still no doubt 
be a cost to processing the lease extension.  This cost should be split fairly, part 
added onto the premium, part deducted from the premium passed on. 

• In adopting the above suggested method, neither party need to instruct or pay for external 
advisors.  The only other human to become involved could be a government instructed 
surveyor in the event of a disagreement in the property value. 

• Q109 – all leaseholders should be treated the same.  Complications can arise by proving 
otherwise, for example does the person live there, or do they only use it as a pied de terre, 
or do they actually rent it out as an AirBnb, etc. 

• I strongly disagree that the calculation should be a multiple of the ground rent or a fixed 
percentage of capital value.  There is no relation in ground rent to the value of the property 
and in both circumstances, there is no consideration to the unexpired lease term.  It is not a 
fair methodology. 

• Q111-113 – as per my above suggested methodology.  The calculation should be 
predetermined by experts and effectively a government computer produces the answer. 

• Q115 – as stated above, the condition should be assumed fair and reasonable for that 
property.  Any structural improvements that the freeholder would benefit from in a 
reversion, for example an extension, should only be considered if they were undertaken 
more than say 20 years ago. 



• Q116 – Future development potential should be ignored if restricted by the lease.  If not 
restricted by the lease/freeholder, it would be taken into consideration in the open market 
value of the property, for example a 3 bed house with the potential to convert the loft 
without freeholder’s permission would be worth more than one that restricts the ability to 
convert the loft. 

• Q117 – covered above with my view on how it should be calculated.  Predetermined rates 
date and don’t necessarily reflect the current market rate at that time or in that location. 

• Q118 – highly desirable and should be able to cope with all claims. 
• Q119 – it is currently confusing to property professionals, so must be mind boggling to 

many, which of course makes things restrictive and costly. 
• Q120 – if done as I have suggested above, it should be approachable and simple for anyone 

to use, reduce the potential of conflict, quicker and less costly. 
• Q121 – valuing commercial property with residential leasehold interests would be much 

simpler, easier and more accurate.  There would be little dispute in the value of that 
element/interest. 

• Q124-125 – as per above, these costs could be recovered by an application fee, which could 
differ depending upon the size of the premium.    

 
I hope the above is helpful. 
 
If needed for authentication purposes, my home address is  
 
Regards, Paul 
 
Paul Rowntree 
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Response from PegasusLife Group (PegasusLife and Renaissance Retirement) 
 
Law Commission Consultation 
Leasehold Home Ownership: buying your leasehold or extending your lease 
 
Introduction 
 
This response is submitted on behalf of PegasusLife Group made up of PegasusLife and 
Renaissance Retirement.  
 
About Renaissance Retirement 
 
Renaissance Retirement was founded in 1997 with the aim of designing, building and managing 
retirement housing schemes for sale to older people that were simply better than the standard 
developments being produced across the country at the time. Renaissance means re-birth, and the 
aim of the company is to provide fresh, reinvigorated schemes of retirement housing. 
  
Renaissance Retirement’s first development was at Poundbury, Dorchester where the company was 
hand- picked to be the first retirement housing provider by HRH Prince of Wales.  Headquartered in 
Hampshire, the company’s operations now stretch from the West Country, across the South and 
South East and up to the northern Home Counties. 
 
 
About PegasusLife 

PegasusLife is a business on a mission to fundamentally rethink and reinvent the places and ways in 
which we live as we get older. The central idea is that everyone shares an aspiration to live 
independently within an intelligently designed, socially inclusive environment, supported by an intuitive 
service offer, and an efficient and ethical approach to property management. 
 
The company is currently in the process of developing sites across the UK. Every development 
conceptualises the history, architectural character and culture of its location and, most critically, 
embodies the spirit of the people who will want to live in it. The business is backed by Oaktree Capital 
Management, a leading investment company in growth sectors.  
 
PegasusLife acquired Renaissance Retirement in January 2018 creating PegasusLife Group, the third 
largest retirement living developer in the UK. 
 
Background 
 
PegasusLife Group is grateful for the time Daniel Robertson, Caoimhe McKearney and Nicholas 
Roberts of the Law Commission gave to the Retirement Housing Group, of which we are a part, when 
they attended the July 2018 meeting to consult with members. 
 
We note the terms of reference and background to the consultation contained within the first chapter 
and the current law and legislative history contained within the second chapter of the consultation 
document. 
Part II What should the enfranchisement rights be? 

● Chapter 4 The right to a lease extension 
● Chapter 5 The right of individual freehold acquisition 
● Chapter 6 The right of collective freehold acquisition 

 
 
 



Proposals for reform: 
1) A universal right to a lease extension which is available to all leaseholders whether 

they own a house or flat (“the right to a lease extension”) 
 
We recognise the significant of the creation of a universal right to a lease extension.  Some of the 
initial Renaissance Retirement leases are 125 years or 250 years.  All of the PegasusLife leases are 
999 year plus.  Since becoming part of the PegasusLife Group all new Renaissance Retirement 
leases are 999 years. We therefore do not believe this is something that our residents would feel is 
required in their circumstance, but welcome the opportunity for others to have the right. 
 

2) 2) a right for leaseholders to acquire the freehold of a building individually, or of a 
building or estate collectively (“individual freehold acquisition” and “collective 
freehold acquisition” respectively) 
 

We support the proposal that collective acquisitions should not be limited to a single building where 
multiple buildings exist within an estate.  We note how the current restrictions as outlined at 
paragraphs 6.47 to 6.49 are unhelpful. 
 
The new ability for leaseholders to require the freeholder to take leasebacks (pages 122-123 sections 
6.129-6.131) causes us concern on a practical level.  Whilst this proposal might make sense in the 
general needs housing sector, there is the potential for a significant impact on the retirement housing 
sector.  Were a piecemeal enfranchisement of a building to occur, where some residents were 
participating and others were not the management practicalities will be complex and have the 
potential to be costly.  
 
PegasusLife Group retains the Head Lease on our developments and would therefore prefer that if 
enfranchisement were to take place in a development (with many apartments in a building) that it is 
done in its entirety rather than on a piecemeal basis.  We believe this would be to a simpler process 
from a management perspective.  
 

3) A new right for leaseholders who did not participate in a previous collective freehold 
acquisition to do so at a later date (the “right to participate”) 

 
We support the “right to participate” proposals contained within the consultation document at 
paragraph 6.155 (1), (2) and (3) 
 
Chapter 8: Qualifying criteria: proposals for reform 
 
We note the proposed new concept of a “residential unit” to replace the language of “houses” and 
“flats” set out at paragraphs 8.37 to 8.56 .  We believe it will work in practice, however there needs to 
be a degree of flexibility if specific examples arise outside of the definition.  These should be 
determined on a case by case basis. 
 
Chapter 15: Valuation: options for reform 
 
In the case of both PegasusLife and Renaissance Retirement we have not had a resident ever 
request to either individually or collectively purchase the freehold for their property.  
 
As a result many of the questions contained within the document do not apply to the Group 
specifically or the retirement sector more generally.  We respectfully request that when drawing 
together the response to the consultation that the Law Commission is aware of the unintended 



consequences of their potential decision making on the retirement sector and the potential and current 
residents looking to live/living in retirement developments. 
 
When an individual or couple take the decision to purchase a retirement housing property one of the 
reasons often given is the peace of mind that someone else will be looking after things that hitherto 
they had been responsible for.  
 
The majority of the properties sold by the group are apartments sold on long lease terms, which as of 
2018 are all 999 year leases, with a ground rent subject to periodic reviews in line with inflation.  In the 
small number of cases where we have houses, they are sold on a freehold basis and contain a Deed 
of Covenant relating to the communal areas across the development. 
 
Unlike general needs housing, communal areas play a vital part in the physical and mental wellbeing 
of residents.  Tackling loneliness and social isolation is a key feature of specialist retirement housing. 
Our communal facilities include, but are not limited to: communal lounge, treatment room, 
hydrotherapy pool, guest accommodation, restaurants and tea rooms.  They account for 
approximately a third of the overall floor space in a typical development. 
 
As a result the most relevant part of the consultation is found at Chapter 15 regarding the impact on 
the freehold asset value.  PegasusLife Group, along with the other two large developers of private 
retirement housing relies on the ability to to capitalise the freehold value to enable us to deliver high 
quality retirement housing to meet the aspirations of our ageing population.  This is then used to pay 
for the initial construction costs of the communal areas contained within our developments.  
 
The multiple a developer is able to agree with an investor for the purchase of the freehold is 
determined by a number of factors, most significantly by interest rates; when interest rates are low the 
multiple is high and vice versa. 
 
Therefore the proposals contained within paragraphs 15.45-15.47 would significantly impact the ability 
to deliver the required communal areas as it would reduce the value of the asset substantially.  If the 
freehold were to be offered for sale at a capped rate of ten times the annual ground rent, the new 
market value of the freehold would also fall to this level and would directly affect the delivery of 
specialist retirement housing developments, an unintended consequence of the proposals, whose 
primary purpose are to stamp out unfair practices that have been occurring in the general housing 
market.  
 
The need to maintain, and indeed increase the supply of retirement housing to the market has been 
well documented recently in both the Housing and Local Government Select Committee’s report 
(February 2018) into Housing for Older People: 
 
“We believe that, in the face of demand, there is a shortfall in supply of specialist homes in 
general and particular for private ownership and rent and for the ‘middle market’.  This limits 
the housing options available to older people and the opportunity to derive the health and 
wellbeing benefits linked to specialist homes…”  

(Paragraph 86) 
 
HCLG Select Committee Report, Housing for Older People, February 2018 
 
and the Government’s Technical Consultation on Implementing Leasehold Reform (October 2018).  
 



“There is a risk, therefore, that by reducing future ground rents, there could be a knock-on 
impact on the affordability of properties available to older people, and the availability of sites 
which require capitalised ground rents to be financially viable.” 

Paragraph 3.28 
 
“The Government wants to see a thriving specialist housing sector for older people, which 
provides them with choice and meets their individual and often complex needs.” 

Paragraph 3.29 
 
“Unlike most parts of the leasehold market where leaseholders do not gain any tangible 
benefit from paying ground rent, it is evident that they do in the retirement sector. Communal 
facilities are an important part of specialist housing and ground rents support their provision.”  

Paragraph 3.30 
 
We would therefore urge the Law Commission not to approve any proposals, or remove retirement 
housing from the scope of proposals contained within Chapter 15, due to the unintended 
consequences of the proposals on the retirement housing sector.  If approved they would be likely to 
cause a significant drop, if not a complete collapse in the supply of retirement housing, just at the time 
when supply needs to increase. 
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We enclose our responses on behalf of John Lyon’s Charity to Consultation Paper number 238: 

Leasehold Home Ownership: Buying your freehold or extending your lease. 

 

We have restricted our answers to those questions which are of particular concern to John Lyon’s 

Charity and which are most likely to directly impact it.  The overarching position of the Charity is set 

out in the preface to our answers which is a statement from Dr Lynne Guyton, its CEO.  In that Dr 

Guyton makes clear the very valuable work the Charity undertakes and funds for the benefit of 

children and young people and the case for its exemption from any change to valuation methodology 

which would diminish its receipts from enfranchisement.  Dr Guyton has included in her statement a 

paper showing a section of the Charity’s current live grants and the devastating impact diminution in 

enfranchisement receipts would have on these essential projects. 

 

As in other areas of Prime Central London those buying leasehold properties on the John Lyon Estate 

are not ill-advised, naïve buyers but sophisticated, professionally-advised customers often with a 

detailed knowledge of the Prime Central London property market who understand that they are 

buying a time limited interest.  Given the nature of the Charity’s residential portfolio if the valuation 

changes are introduced, a small, very wealthy percentage of its inhabitants will pay substantially less 

for extending their leases or obtaining their freeholds, directly impacting upon the Charity’s ability to 

help those children and young people most in need.  We enclose with these submissions the Charity’s 

2018 annual report detailing the vital role it plays in the support of vulnerable children and young 

people. 

 

At present leasehold reform legislation applies to the Charity which is why we have provided answers 

to many of the questions in detail and have attempted to show what impact they would have on the 

Charity’s recovery of fees, loss of assets and receipts.  However the Charity’s primary position is that 

it should be exempted from the proposed changes to enfranchisement procedure and valuation 

methodology by virtue of its unique position as set out in Dr Guyton’s statement.  In particular we 

note that at paragraph 9.67 et seq of its paper the Commission poses the question as to whether there 

should be a new exemption from enfranchisement rights for community land trusts and other forms 

of community-led housing.  As stated at paragraph 9.70, the prospect of freehold acquisition claims 

by long leaseholders presents particular concerns for the various models of community-led housing 

and that leasehold enfranchisement “threatens the permanent affordability” of CLT homes.  As is also 

acknowledged in the Commission’s paper, there are other exceptions and qualifications to leasehold 

enfranchisement (for example properties belonging to English Heritage and to those held inalienably 
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by the National Trust).  If these are to be continued and new exemptions from enfranchisement 

accepted then we cannot see a greater candidate for such exemption than John Lyon’s Charity.  The 

1967 Act already provides an exemption from enfranchisement rights in certain cases where the 

leaseholder’s immediate landlord is a charitable housing trust and the 1993 Act provides a similar, 

although wider, exception.  In other words these charitable housing trusts have the benefit of not 

being subject to forced lease extensions, collective enfranchisements or individual freehold 

acquisitions.  John Lyon’s Charity asks for the same exemptions, as stated in Dr Guyton’s statement, 

the Charity is exactly that, a charity not a landed estate.   
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The Public Benefit of John Lyon’s Charity:  Why it Should be Exempted from Proposed Changes to 

Leasehold Reform – Dr Lynne Guyton 

 

Following my submission to the Law Commission in July 2018, I now write again to stress the public 

benefit importance of the work John Lyon’s Charity undertakes and why it should be exempted from 

proposed changes to leasehold reform. 

 

As outlined previously, the Charity promotes the life chances of children and young people (CYP) 

through education.  The Charity does not fundraise.  Its funds are generated by its financial investments 

and property portfolio which form the Charity’s endowment.  We are NOT an estate that happens to be 

a Charity; rather we are a Charity that happens to have an estate as part of its endowment. 

 

The Charity’s endowment, which is permanent, derives from conveyances by John Lyon in 1578 and 1581 

when the original land in St John’s Wood was acquired at a price of £660.  There is no Lyon family linked 

to the estate, endowment or Charity – only charities benefit from our grant giving.  

 

The Charity only exists to give grants to benefit children and young people up to the age of 25 who 

live in nine boroughs in North and West London. To date, we have given over £110 million since 1991 

to a range of organisations that seek to encourage the aspirations of children and young people 

through education in its widest sense.  Enfranchisement proceeds make up a significant part of the 

capital required for our charitable giving.  The proposed changes from the Law Commission would 

dramatically affect our annual grant giving programme.   

 

While the Charity is a landlord, it is not profiting in the true sense from leaseholders as all proceeds 

are granted to charities, thereby performing a public benefit to the local community in London. Our 

fundamental objection to the proposals is on valuation. Since I last wrote, I have undertaken detailed 

analysis on the Charity’s residential estate in St John’s Wood.  All options are financially detrimental 

to the Charity.  This would be catastrophic for the Charity and would result in the Charity’s activities 

being cut back at a time when demand for its services has never been greater. 

 

I understand that the remit of the Commission is to make enfranchisement cheaper, but these 

proposals are doing so at the expense of public benefit which should be placed higher than the right 

of a leaseholder.  Below I summarise the Charity’s objection to each valuation option. 
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A simple formula of Option 1a (10 times ground rent) and the examples presented appear disingenuous.  

A flat on the Charity’s Estate where the freehold is worth £1,000,000, on a 25-year lease and ground rent 

of £100 per annum would, under existing practice, bring a premium of circa £380,000.  Under the 

proposed regime, the premium would be £1,000.  The proposal seems unfair and unreasonable.  If it 

were introduced, and the Charity was not exempted, we would be certain to take this to the 

European Court of Human Rights for challenge.  We have asked our professional advisers to cost the 

impact of this proposal on the Estate and have been informed that it would reduce the receipts by 

approximately 95.5%.  That translates to a cut in grant (on the current valuation of the Estate) of 

£35,250,000.  We are currently making grants of around £10,000,000 a year.  Any proposal of this 

nature would clearly be catastrophic to the Charity and voluntary organisations in the beneficial area. 

 

Option 1b (formula based on a percentage of capital value) is also financially disadvantageous to the 

Charity.  If it were based on the value of the leasehold value, it is illogical: a shorter length lease would 

be extended for a lower sum than a longer length lease, and this must be wrong.  If it is based on the 

percentage of freehold value, it ignores the length of lease, and this again is plainly wrong. If it were 

introduced, and the Charity was not exempted, we would be certain to take this to the European 

Court of Human Rights for challenge.  We have asked our professional advisers to cost the impact of 

this proposal on the Estate and have been informed that it would reduce the receipts by approximately 

61.5%. That translates to a cut in grant (on the current valuation of the Estate) of £22,800,000. We are 

currently making grants of around £10,000,000 a year.  Any proposal of this nature would also clearly 

be catastrophic to the Charity and voluntary organisations in the beneficial area. 

 

Option 2a sets out a valuation based on term and reversion only, i.e. payment of marriage value and 

hope value would be removed. This seems to us fundamentally unfair and unreasonable.  In the text 

(paragraph 14.53), it is accepted that the value of two Chinese vases in a set is more than the value of 

the sum of two single vases.  This combining of the interests creates the marriage value, and it seems 

fair and reasonable that this should be shared equally between the landlord(s) and the tenant.  This is 

all the truer because the taking of the property from the landlord is a form of compulsory purchase, 

made after the two original parties signed up to a given number of years at a price which was 

discounted from the freehold value.  If it were introduced, and the Charity was not exempted, we 

would be certain to take this to the European Court of Human Rights for challenge.  As stated in 

answer 117 I am advised by my valuers that a change in valuation methodology on the basis of Option 

2a would result in a reduction in enfranchisement receipts of 31.4% translating to a cut in grant of 

£3,100,000.  As we are currently making grants of around £10,000,000 in total that would mean that 



5 
 

3 out of every 10 grants to charitable organisations would not proceed. 

 

Option 2b sets out a valuation based on term and reversion plus marriage value and hope value, but 

without development value. This is much in line with what exists at present, but without development 

value.  Of the changes in the prescribed rates suggested, the one which makes by far the greatest 

difference to the Charity is the deferment rate.  A one per cent change is substantial. If it were 

introduced, and the Charity was not exempted, we would be certain to take this to the European 

Court of Human Rights for challenge.  I am advised by my valuers that a change in valuation 

methodology on the basis of Option 2b would reduce receipts by 10.1% translating to a cut in grant of 

£1,100,000.  On our current level of giving that would mean that 1 out of 10 of the charitable 

organisations that are in receipt of grant would not receive them and that would have a severe impact 

on voluntary organisations in the beneficial area. 

 

Option 2c sets out a valuation based on term and reversion plus marriage value and hope value and 

including development value, ie as much as at present but simplifying the process by incorporating 

changes such as limiting the ground rent, prescribing many of the inputs, granting landlords leasebacks 

for non-participators, abolishing the discount for holding over and tenants’ improvements and 

restricting the development value. 

 

This option may be a sensible proposal but will depend on how the ground rent will be limited and 

how the rates will be prescribed.  If the ground rent is capitalised over the first 100 years, for example, 

that is reasonable.  If the rates are prescribed along current guidelines, say 5-6% for capitalising the 

ground rent (except for sales of portfolios) and 4.75% for deferring the capital value of houses and 5% 

for flats, that is sensible.  We support the abolition of discounts for holding over and we favour an 

assumption that the lessee’s property is unimproved as a way round the contentious issue of 

quantifying tenant’s improvements and we would welcome a restrictive covenant on the lessees 

against development as a way round the contentious issue of development value. 

 

In short, John Lyon’s Charity is deeply opposed to changes around valuation as it would cause its grants 

programme to shrink at a time when public funding cuts to the children and youth sector have placed 

increased demand upon the Charity’s services.  Without the ability to receive ground rents and 

proceeds from enfranchisement claims, the Charity would lose income to give to grantees and its asset 

base would decrease in value thereby reducing the total available spend under its Total Return 

application. 
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The all-party parliamentary group (APPG) on youth affairs recently reported that as a result of major 

financial cuts to services over the past decade, universal youth work has disappeared in some areas, 

with funding being diverted to short-term and targeted provision. Increasingly high thresholds for 

support were also leaving young people behind, it said.  Fully, between 2009/10 and 2016/17 spending 

on youth services fell by 62.3 per cent (without accounting for inflation) - from £1.028bn to 

£0.388bn. The impact has seen the loss of 3,500 jobs, more than 600 youth centres and 130,000 places 

for young people.  

 

Our long experience of working with young people in London means we understand what good youth 

work looks like and the beneficial impact this can have on young people's lives. Our current 500+ live 

grants show that what previously used to be considered ‘core’ in state provision has shrunk rapidly 

and our funds are in demand for far more than just value-added services.  We fund a range of activities 

from youth clubs to supplementary schools, from in-school counselling to apprenticeships – all 

charities that work with and for children and young people in North and West London.  We see the 

benefits of investing in a youth club as a safe space to hang out with supervised youth workers; we 

see the results of supporting boxing clubs that channel aggression into something positive; we see the 

impact of participating in front line counselling in London’s major trauma centres.  It is not 

circumstantial evidence or coincidence that we see a reduction in crime in certain estates where we 

have invested in youth charities.  This is a very real, visible public benefit that the Charity offers. 

 

Our growing support of the Young People Foundations (YPFs) (£2.1 million to date), is a wonderful 

example of investment in an umbrella network of organisations working with small charities, local 

government and the corporate sector.  The fundamental aim for the YPF model is to act as a conduit 

for grant giving foundations, local business and the local council to work together in providing funding 

solutions for local CYP charities.  We see the YPF at the heart of each local community, acting as an 

‘umbrella’ to help smaller charities and groups effectively campaign, advise and fundraise. Each of the 

YPFs have their own identity and approach to fundraising, yet each is having tremendous success in 

raising funds on behalf of its local charity members; opening funding streams that small charities 

would not normally have access to.  This is capacity building at its best and will help shape solutions 

for the CYP sector. By building capacity and enabling charities to campaign and fundraise, John Lyon’s 

Charity will drive deeper, longer-lasting system change more than a grant to deliver a single service 

ever could.   
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Our Young Harrow Foundation in late June 2018, launched the results of their ‘Needs Assessment’ of 

local young people in Harrow.  This is an extraordinary piece of research, which included working with 

the local authority and 51 local charities.  4,500 young people were interviewed about their needs and 

wants - 97 questions in all.  It is one of the largest ever pieces of research on young people in the UK 

and has gained interest from universities and researchers throughout the country.  The Report has 

been adopted by Harrow Council as their guiding document for young people in the borough and it 

has already led to changes in Council policy.  Most significantly, it has led to a pioneering piece of 

funding from Harrow Council; the Council has committed to writing to the 1,300 highest paying council 

tax payers in the borough and suggesting a voluntary council tax precept.  These householders can 

give funding to local youth projects via the Young Harrow Foundation by voluntarily adding to their 

council tax.  All the funding raised will be channelled to the YHF and this is the first time this model is 

being tried in the UK.  Without the funding, support and nurturing from John Lyon’s Charity this 

initiative would quite simply not exist and is a good example of the public benefit the Charity 

provides. 

 

To summarise, John Lyon’s Charity is deeply opposed to the options around valuation as they will have a 

devastating impact upon our income and our ability to give grants at a time of increased need.  Should 

the Charity not be exempted, we will make representation the ECHR.  To reiterate, this Charity is not a 

landed estate making profits to make the estate richer; it is a charity that exists solely to help children and 

young people in some of London’s most deprived areas.  We would ask for exemption from the proposals 

as the Charity’s sole raison d’être is for the public benefit of children and young people in North and 

West London. 

 

A Selection of Current Live Grants Awarded by John Lyon’s Charity 

 

Since 1991, John Lyon’s Charity has granted over £100 million to children and young people’s charities 

in North and West London.  This represents over 3,400 grants to over 1,500 organisations.  We 

currently have 500 live grants with grants running over multiple years.  The Charity was only able to 

award these grants due to the income it receives from enfranchisement claims and lease extensions. 

Many of the grants are small, and many are paid over several years to ensure sustainability for the 

charities we are supporting.  Without this dependable income the projects below would be difficult to 

fund, many would have to close, and the detrimental impact on children and young people’s lives 

would be significant.  
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The Kongolese Centre for Information and Advice – Westminster.  Small Grant of £4,000  

 

The Kongolese Centre for Information and Advice is a longstanding community organisation in 

Westminster and well known to the Charity. The Centre has had several grants from the Charity 

totalling £66,000 since 2002. This grant is for four day trips aboard the Beauchamp Lodge Floating 

Classroom along the Paddington canal during the Christmas holidays. The boat will stop several times 

along the canal (Maida Vale, London Zoo Dock, Camden Town Markets) and will enable the young 

people to experience a part of London that they all live right next door to, but rarely access. The trips 

will benefit 80-90 local young children from the Congolese or other French African communities who 

struggle to access other opportunities due to language barriers and cost. The free trips are designed 

to improve the educational confidence and self-esteem, help to break down barriers and improve 

London knowledge and history. 

 

Petit Miracle Interiors – Hammersmith & Fulham, Westminster, Ealing, Kensington & Chelsea.  Small 

Grant of £5,000 

 

Founded in 2009, Petit Miracles is a social enterprise and registered charity, providing opportunitites 

for young people who are not in education, employment or training (NEET) from disadvantaged 

backgrounds through upcycling, training and small business opportunities.  It is located in W12, 

Shepherd’s Bush, which is in the top 10% areas of highest deprivation (2015).   This grant of £5,000 is 

to pilot an innovative ‘Petit Mircale Interiors’ programme, which will work with young people aged 

18-25 years old who are NEET.  The programme will provide training in design, DIY and upcycling (e.g. 

furniture) to equip young people with the skills to build their own small businesses.  Engagement will 

initially be through road shows and taster days, social media and building partnerships with local 

organisations, to help identify young people who would most benefit from the opportunity. Four four-

week training courses will be available for four young people each; while the four most promising 

candidates will be offered a 12-week training course (April to December 2019).   

 

Springhallow School – Ealing.  Small Grant of £5,000 

 

Springhallow School is a school for young people with autism and complex learning difficulties 

between the ages of 4 and 19 years old.  Based in Ealing it has 113 students on role with a variety of 

learning difficulties including autistic spectrum disorder, communication needs and behavioural 

difficulties.  It has received grants from the Charity totalling £97,000 since 2016.  This grant is to 
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support the school’s participation in the West London Inclusive Arts Festival.  This is an existing 

collaboration (funded by the Charity) between five other special schools and two art institutions: the 

Wallace Collection and the Lyric Hammersmith which has proved to be incredibly successful at 

promoting inclusion and institutional change across all organisations.  Funding will allow Springhallow 

School to join the network and facilitate a year-long provision that encompasses all art forms and 

involves the whole school.  Primary students will be involved in a pottery project whilst the secondary 

students will be involved in a drama workshop resulting in a video of the final production.  Sensory 

story sessions will also be provided for those young people who are unable to access the drama 

workshop.  The Festival culminates in an event hosted by The Lyric in the Summer term 2019 which 

celebrates and integrates the young people into the wider community and Springhallow intend to take 

its secondary students to be part of this event.  

 

The London Horseplay Centre – Barnet.  Small Grant of £4,500 

 

Based in Barnet, The London Horseplay Centre was registered as a charity in 2017.  An innovative 

model of equine-assisted therapy, the organisation supports young people in challenging 

circumstances where talk-based therapy is not proving successful.  These young people are at risk of 

social exclusion and may have experienced trauma, mental illness, substance misuse or offending.  

Referred to the London Horseplay Centre by Schools, PRUs, Social Services, CAMHS or other agencies, 

the young people work with a horse on a one-to-one basis over five consecutive days.  Participants 

are unmounted and learn to work in partnership with specially trained horses who respond according 

to the behaviour and emotion displayed by the young people.  Skills taught through the course are 

engagement in learning, taking responsibility, calmness, assertiveness, focus, empathy and two-way, 

respectful communication.  The method has been well-researched, and a Bournemouth University 

study which is tracking young people from The London Horseplay Centre at two and 12 months has 

found that over 80% are less anxious, have reduced behavioural problems, improved school 

engagement, better relationships and increased self-belief.  The cost per participant is £750 and covers 

costs relating to the venue, horse welfare and staffing; this grant will support six places for young 

people from Barnet to take part during 2019. 

 

ActionSpace – Brent.  £16,000 pa x 3 towards Brent Young People 

 

The Brent Young People project has gone from strength to strength in its second year of delivery.  Now 

working with a core group of 12 young people aged 19-27 years old, it delivers regular weekly 
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afternoons of arts activities for young people with learning disability from a studio space in Wembley.  

From a near standing start two years ago, ActionSpace has seen a noticeable growth in its presence, 

connections and reputation in the borough, particularly with day centres, social services and cultural 

institutions who all value the expertise ActionSpace can offer.  Providing a space where young people 

with disability can devise, produce, exhibit and sell their own art has increased their self-confidence 

and reduced isolation as well as providing an opportunity for them to engage with their peers and 

create support networks.  On the back of the success of the Thursday project, ActionSpace are 

expanding and will be running a similar project on a Friday morning for Brent residents.   

 

Bag Books – Barnet, Brent, Camden, Ealing, Harrow, Westminster. £20,000 pa x 3 towards the Story 

and a Half project 

 

Bag Books deliver multi-sensory storytelling sessions across special schools in John Lyon’s Charity’s 

Beneficial Area.  Over the past year, it has undertaken 32 visits to 25 schools.  881 children with severe 

or profound and multiple learning disabilities and/or severe autism spectrum disorder have taken part 

in the sessions  with teachers judging that 95.7% of participants have benefitted from the experience.  

There is a wealth of feedback from teachers who rate the session as good or very good with comments 

highlighting the levels of engagement and participation of the children and inspiration for future 

teacher-led sessions as the key benefits. 

 

Synergy Theatre Project – Multi-borough.  £75,000 over three years  

 

Founded in 2000, Synergy Theatre Project uses theatre as a mechanism to divert at-risk young people 

away from the criminal justice system, support ex-prisoners and young people to build skills, support 

rehabilitation and reduce the risk of offending.  Synergy is well known to the Charity, having been 

awarded £120,000 since 2008.  The alarming increase in incidents of knife crime in North London has 

been at the forefront of news, thought and discussion throughout 2018.  In response, Synergy seeks 

to tour its production, Blackout, which explores the causes and consequences of violence with young 

people.  The tour will engage at-risk young people at secondary schools, for 4-6 weeks, delivering a 

combination of performance and theme based workshops to 1,000 young people in year one, rising 

to 1,500 in year three.  Ex-prisoners are employed on these productions as performers and workshop 

facilitators, to share their real-world experiences of prison and rehabilitation with young people, be 

positive role models and de-glamourize crime.  More intensive 10-week workshops and theatre skills-

based interventions will be also offered for groups of up to 12 high-risk young people, selected by 
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teachers and support officers.   

 

The Tri-borough Music Hub Young Musicians’ Bursary Scheme – Multi-Borough. £43,200 over 5 years  

 

The Tri-borough Music Hub (TBMH) oversees music services for children 0-18 year olds in State 

schools, SEND young people, families and the community as a whole in three West London boroughs, 

Kensington and Chelsea, Hammersmith and Fulham and Westminster.  School aged pupils in the Tri-

borough total 56,000, of which 16% are SEND young people.  Approximately 52% of pupils have English 

as an additional language and 21% of pupils are eligible for free school meals.  The TBMH, working in 

strategic partnership with the Royal Albert Hall and the Royal College of Music, provides instrumental 

and vocal tuition, an eclectic mix of music ensembles, events and professional development for 

teachers and music tutors. The bursary scheme is for two cohorts of primary school pupils with four 

pupils in each cohort.  Both cohorts (10/11 years old at the start) will receive a bursary for four years.  

This will take the pupil through the transition period from primary into secondary education.  TBMH 

want to provide a full musical education to selected children who would not otherwise be able to 

access the offer but have the talent and required dedication to learn an instrument.   

 

Asian Women's Resource Centre – Brent & Harrow.  £25,000 pa x 3 

 

Based in Brent, Asian Women’s Resource Centre (AWRC) has provided holistic, culturally sensitive 

support services to vulnerable black, Asian and minority ethnic women and girls who have experienced 

or are at risk of domestic abuse for almost 40 years.  Services are offered in seven languages and 

include information and advice, domestic violence advocacy, counselling, family planning services, 

support groups for women with no access to public funds and community outreach.  AWRC’s expertise 

has seen it become a leading local provider of Violence Against Women and Girls training (trafficking, 

forced marriages, honour and faith-based abuse) for frontline practitioners. The Freedom From 

Harmful Practices project will focus on providing one-to-one intensive support for young women who 

are survivors or at risk of domestic abuse.  AWRC’s one-to-one support will offer a combination of 

practical and emotional support through the often harrowing journey of police and solicitor 

interviews, referrals to in-house counselling services such as West London Rape Crisis (which shares 

AWRC’s building) and group/peer support sessions.  AWRC’s support will give young women under 

the age of 25 the opportunity to try new activities, build skills and regain their confidence and 

independence through activities such as yoga classes, arts and crafts, employment training and CV 

writing workshops.  This support will be delivered for up to 30 young women each year.   
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Art Against Knives – Barnet.  £45,000 pa x 3 

 

Art Against Knives (AAK) is a grassroots, early intervention charity tackling the root causes of serious 

youth violence through creative work with young people aged 10-25. Based on the Dollis Valley Estate 

and in North Finchley, Art Against Knives has become truly embedded in some of the most isolated 

communities in Barnet over the six years since it was founded.  It is the only local organisation able to 

offer sustained, long-term intervention specifically for violence against women and girls (VAWG) 

alongside supporting ex-offenders, young people at-risk and victims of child criminal and sexual 

exploitation.    AAK’s core programme uses creative spaces (two nail bars and a music room) to engage 

and build trust with at-risk young people, providing a safe space to spend time and receive support 

from its expert youth workers and young people’s violence advisers.  Its successes have cemented its 

reputation as a trusted community youth resource, as evidenced by the 300% increase in referrals 

over the past year from the Family Nurse Partnership, Police Gang Unit and Barnet PRU.  Some of its 

young participants have previously gone on to volunteer and gain an Arts qualification under the 

guidance of AAK.   It aims to support 165 young people per year through this grant. At a time when 

youth and knife crime is particularly predominant in the media and across the capital, combined with 

cuts to local authority funding and rising thresholds for support, safe spaces and early/high-level 

intervention services like AAK are becoming increasingly vital – and rare.   

 

Brent Carers Centre – Brent.  £30,000 pa x 3 towards core costs of the Young Carers Service in Brent 

 

It has supported 92 new young people and engaged with 360 young carers overall during the past 

year.  There has been a c.60% increase in the number of referrals Brent Carers Centre has received 

over the past year, providing a range of support including advocacy in schools and colleges, emotional 

support, careers guidance, respite and counselling services.  Through further funding it has launched 

a specific Young Adult Carers counselling service and a grants scheme primarily designed to address 

barriers to education and employment.  Brent Carers Centre has improved engagement with local 

schools providing 12 assemblies, attending two parent evenings and an information stall at an open 

day.  

 

Case Study 

 

T is an 18-year-old young carer from Ealing who joined the project in January 2012. After his mother 
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and father passed away, T went to live with his great grandmother, who he cares for. T also cared for 

his mother, who had a learning disability, before she passed away. He provided a lot of emotional 

support for his great grandmother as well as many practical things around the house. T learnt how to 

cope in emergencies and on occasions had to get his great grandmother to hospital.  

He was identified as a young carer through his school and they were concerned that he was unable to 

make friendships and had few social skills. He was also being bullied. He was spending most of his time 

outside of school with adults, friends of his great grandmother and very rarely socialised with people 

of his own age. The school felt that he may find it difficult to engage with other young people in the 

Young Carers Project so a series of one to one were set up to provide support for him in school.  During 

these sessions he was able to open up about his past and talk freely about his mother and how it feels 

being a Carer.   

 

A couple of months later, the worker encouraged him to attend an activity. He came along but tended 

to stay with the adults. He felt at ease with the adults but was unable to interact with the young people. 

He did however enjoy the trip and agreed to attend further trips.  

 

Over the next few months he attended many trips and gradually started to interact with the other 

young people. When he attended a newly formed homework club, he really flourished and began to 

form friendships with other young carers . This club enabled him to complete the homework he had 

been struggling with, but also enabled him to talk to other young carers in a smaller group setting. He 

also found that he was able to help others in the group with their IT homework which started to help 

him integrate further.   

 

His confidence grew, and he then started to attend the swimming group, which created further 

friendships, particularly with those of his own age. The other young people had become very protective 

over him, and with support he made several friendships and his interaction with his peers increased 

considerably. He became the most regular attendee at the swimming group.   

 

As he grew older, he wanted to help out more and he was given responsibility by the staff as a junior 

leader, which he excelled at. He helped the younger children on sessions and ensured they got involved 

in activities. The younger ones looked up to him and showed him a lot of respect. He also had a passion 

for First Aid, which he qualified in and practised outside of the project with St. Johns Ambulance. He 

regularly worked with them every weekend at events around the country. He began to bring his first 

aid kit along to sessions and gave first aid advice, as well as being instrumental in securing free first 
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aid courses for the young carers with St. Johns Ambulance.  

 

In 2017 he completed his A levels and left the group to study to become a paramedic at University.  

 

He is one fantastic example of how with a little specialist support and understanding, young carers 

can achieve their life goals, despite the challenging circumstances they may face.  Without funding 

from John Lyon’s Charity, this Young Carers Project  - and this case study – would quite simply not 

exist.  

 

If any of the current valuation options proposed by the Law Commission are implemented all of the 

above projects would be at risk of John Lyon’s Charity having to withdraw funding.  In many of the 

above cases we are the sole funder.  Without John Lyon’s Charity, there would be a significant 

number of small charities who would have to close, at a time when cuts to children and youth 

services are increasing  in London.  We must be exempt from the proposed changes if we are to fulfil 

our charitable obligations and public benefit appropriately. 

 

Dr Lynne Guyton, December 2018 
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Consultation question 2  

17.2 We provisionally propose that leaseholders of both houses and flats should be entitled, as 

often as they so wish (and on payment of a premium), to obtain a new, extended lease at a 

nominal ground rent. Do consultees agree? 

 

 No.  As we have stated the Charity’s position is that it should be exempted from the proposed 

changes to enfranchisement on the basis that it is a charitable trust which happens to have a 

property portfolio as its legacy. 

 

Question 4 

 

17.5  We provisionally propose that: 

 

(1) a leaseholder claiming a lease extension should be entitled to a lease extension of the 

whole of the premises let under his or her existing lease, whether or not the entirety 

of the premises falls within the curtilage of the building; 

 

No.  There can be no justification for allowing a leaseholder to include within the extended 

lease land which has nothing to do with the residential unit. If you take the example of a single 

lease of a shop and flat above, each being a unit, then the leaseholder would be entitled to an 

extended lease of the flat and, according to this proposal, would be able to include the shop 

in the new extended lease simply because it comprises land in the existing lease. A more 

extreme example would be a building comprising offices but with a self-contained flat on the 

top floor; is the suggestion that in consequence of a claim for an extended lease of the flat, 

the leaseholder would be entitled to include the offices in the new lease? Another example 

would be an Aggio lease. Also, if a flat lease contains a garage that is sublet for the full term, 

why should the leaseholder be entitled to include that garage in his extended lease when he 

has in effect sold it away? There are very many similar examples. In order to include in the 

new lease land outside the confines of the residential unit, there must be some ancillary 

connection between that land and the unit.  As a Charity we cannot have our endowment 

expropriated in this way. 
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Question 6 

 

17.8 We invite the views of consultees as to the terms that should be included within such a 

prescribed list. 

 

The list proposed is not very long and appears to be confined (generally) to issues in flat leases. 

The principles behind the current regime are not criticised; it is the uncertainty of outcome 

because of poor drafting and the general imbalance of the bargaining position of the parties. 

As a Charity it is particularly important to us that the costs we incur in running buildings are 

wholly recoverable and that leases work so that we are not involved in incurring legal 

expenses in costly litigation to determine, for example, unclear service charge regimes.  It is 

therefore vital, if the Charity is not exempted from this legislation, that it has the ability to run 

buildings on a fully cost-recoverable basis and that means that clarity is needed in lease 

drafting. 

 

Question 13 

 

17.20 We provisionally propose that, where an individual freehold acquisition claim is made: 

  

The leaseholder should be entitled to a transfer of: 

 

(a) the whole of the building in which his or her residential unit is situated, even if parts 

of that building are not included within his or her existing lease; and 

 

 Yes 

 

 (b) the whole of his or her premises let under the existing lease, whether or not the 

entirety of those premises falls within the curtilage of the building;  

 

No.  As in the case of lease extension claims, premises let under the leaseholder’s lease should 

only be included if they have some connection to the building of which the freehold is being 

acquired. If a lease contains premises which have nothing to do with the building being 

acquired, there is no justification for including them in the transfer.  As a charity we cannot 

lose property from our endowment in this way. 
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Question 17 

 

17.28  We provisionally propose that any obligation owed to a landlord of an estate by a leaseholder 

who has acquired the freehold of their premises should be enforceable whether or not the 

landlord has retained land that benefits from that obligation.  Do consultees agree? 

 

Yes 

 

17.29  We invite the views of consultees as to whether unpaid sums due from a leaseholder who has 

acquired the freehold of their premises to a landlord of an estate should be capable of being 

charged against the freehold and enforced by the landlord as if he or she were a mortgagee 

of the property. 

 

The John Lyon Estate has the benefit of an Estate Management Scheme which ensures the 

high maintenance and character of the Estate as a whole for the benefit of all occupiers and 

which allows such unpaid sums to be so charged.  The Charity must have a remedy to seek 

payment from recalcitrant freeholders otherwise those who do pay are subsidising those who 

do not. 

 

Question 25 

 

17.44  We provisionally propose that the right of collective freehold acquisition should extend to the 

acquisition of the freehold of an entire estate consisting of multiple buildings.  Do consultees 

agree? 

 

No we do not agree for the reasons we have set out, being that we are of the firm view that 

the Charity should be exempted from the proposed changes.  However if that were not to be 

accepted then yes, but only in carefully defined and limited circumstances. Two particular 

circumstances spring to mind.  

 Housing Estates – those estates within defined boundaries where houses have been 

sold leasehold and the houses enjoy common facilities over roads, services etc. In 

effect, it is those estates which have been sold by developers to institutional ground 

rent investors. 

 Estates compromising multiple blocks of flats using common facilities. 
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17.45  We invite the views of consultees as to how such a right might operate. Do consultees consider 

that there are any problems with the approach we have suggested at paragraph 6.95, or any 

other issues for which we would need to provide? 

 

We consider that if the only criterion is to be multiple buildings contributing to a service charge 

that potentially means that our entire Estate, where the buildings contribute a service charge 

under our Estate Management Scheme, would be potentially enfranchiseable and would 

clearly have devastating consequences which cannot be intended. 

 

Question 31 

17.56  We provisionally propose to introduce a new power for leaseholders exercising the right of 

collective freehold acquisition to insist, if they so choose, that the freeholder take a leaseback 

or leasebacks of all parts of the premises (other than common parts) which are not let to 

participating leaseholders.  Do consultees agree? 

 

 At present, the right to a leaseback is at the option of the freeholder.  The only reason why 

the right of election should now be given to the enfranchising tenants is to reduce the 

premium payable on the collective claim.  If we are not exempted from the proposed changes 

we should not be further disadvantaged by losing part of our endowment on such 

unfavourable terms.  

 

Question 38 

17.71  We provisionally propose to exclude business leases from enfranchisement rights.  Do 

consultees agree?  

 

Yes 

 

If so, do consultees agree that the best method of achieving this exclusion is by restricting 

enfranchisement rights to leases which permit residential use? 

 

No. The two proposals are very different. The preferred proposal is extremely weak and, 

contrary to the legislative intention as explained in the paper, will allow the compulsory 

purchase of what are essentially commercial properties. The alternative, using the 1954 Act, 
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will ensure that the policy of seeking to benefit genuine residential leaseholders will be better 

fulfilled. 

 

Question 39 

17.72  We provisionally propose to maintain the requirement that, in general, a leaseholder must 

have a lease which exceeds 21 years in order to qualify for any enfranchisement rights.  Do 

consultees agree? 

 

Yes, very strongly. 

 

Question 42 

17.76  We provisionally propose that the requirement to own premises for two years before 

exercising enfranchisement rights in respect of those premises be abolished.  Do consultees 

agree? 

 

We put no view. 

 

Question 52 

17.89  We provisionally propose the continuation of the 25% limit on non-residential use in collective 

freehold acquisition claims.  Do consultees agree? 

 

Yes 

 

Question 54 

17.91  We provisionally propose that the qualifying criteria for the collective freehold acquisition of 

an estate ought to correspond to those for the collective freehold acquisition of a single 

building.  Do consultees agree? 

 

If we are not exempted from the legislation yes, but with the caveat that “estate” needs to be 

defined extremely carefully. 

 

Question 58 

17.96 Do consultees consider it desirable to attempt to restrict the enfranchisement rights of 

commercial investors further than the current law does? 
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 Very strongly yes.  The nature of the Charity’s portfolio means that any diminution in 

enfranchisement receipts will be a direct windfall for investors against a corresponding loss 

for the Charity’s beneficiaries.   

 

Question 66 

17.110 We invite consultees’ views as to whether there should be a new exemption from 

enfranchisement rights for community land trusts and other forms of community-led housing. 

 

 The argument made in favour of an exemption is compelling and should be extended to 

Charity Estates such as John Lyon.  As stated in our opening to these questions we are of the 

view that there is a very strong argument that John Lyon’s Charity should enjoy similar 

exclusion/exemption rights as other charitable housing trusts. 

 

Question 70 

17.115 We provisionally propose that a single procedure should apply to all enfranchisement rights.  

Do consultees agree? 

 

In principle, yes although further thought needs to be given as to whether a collective claim 

(whether for a building or an estate) is so fundamentally different from an individual claim 

(whether for a new lease of a freehold) that a separate procedure is desirable. Very often, 

they are far more complex and time consuming, particularly for the larger buildings.  

 

Question 71 

17.116  We provisionally propose that a single set of prescribed forms be introduced for bringing and 

responding to enfranchisement claims, namely an Information Notice, a Claim Notice and a 

Response Notice.  Do consultees agree? 

 
Yes but the forms proposed (particularly the Claim Form) are somewhat daunting - see Q 74 

 

Question 72 

17.117  Do consultees consider that a party who is giving an enfranchisement notice should be 

required to sign that notice? 
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Yes 

 

17.118  Do consultees consider that an enfranchisement notice should only be challengeable for 

validity if it has not been signed by or on behalf of the minimum number of leaseholders 

required to bring the claim? If not, what do consultees believe the minimum requirement 

should be for such a notice to remain valid? 

 
No. making a claim to acquire a property interest by compulsion is a serious step and the 

landlord is entitled to know that it is a proper and genuine claim.  We are being deprived of 

our endowment and, if that is to happen, we must have the right to satisfy ourselves that the 

claim has been properly made. 

 

17.119  Do consultees consider that a Claim Notice should include a statement of truth confirming 

that specified checks (if required) have been carried out? 

 

Yes 

 

Question 74 

17.121  We provisionally propose that Claim Notices should include full details about leaseholders’ 

claims, and proof of the leaseholders’ title.  Do consultees agree? 

 

Yes.  The requirement for proof of title should include a copy of the claimant’s lease (or leases 

in the case of a collective claim).  We are a charity and should not have to bear the costs of 

proving a claimant’s entitlement. 

 

Question 76 

17.124  We provisionally propose that the service of a Claim Notice upon a competent landlord should 

not create a statutory contract between the leaseholders and the landlord.  Do consultees 

agree? 

 

17.125  We invite the views of consultees as to whether there are any other effects of a statutory 

contract that we would need to provide for in some other way. 

 

It is difficult to say without having far more detail of the powers that are to be given to the 
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Tribunal to settle the terms of acquisition, what those terms are to include and how they are 

to be enforced. At present, there are different regimes for houses and flats and different 

regimes for lease extensions and collectives. Claims for houses and for lease extensions on 

flats both create statutory contracts and there are regulations setting out the procedure to be 

followed to get to completion. Collectives are different because they are inevitably more 

complex. There is no statutory contract but there are regulations that provide for the parties 

to enter into a contract. On collectives therefore, the 1993 Act procedure ceases once the 

contract has been entered into and thereafter the transaction is completed outside the 

statute. So far as can be ascertained, the new regime is not intending have any regulations or 

provisions for a contract (although that is not entirely clear as paragraph (4) of the proposed 

Response Notice refers to a draft contract- to be based on the standard conditions of sale?). 

If there is to be a draft contract, what will be the status of that contract? In a collective claim 

under the 1993 Act, the contract brings to an end the statutory procedure (and the right to 

withdraw); is that what is intended under the new regime for all claims?  If not, how will the 

contract work?  All of these matters, if unaddressed, leave us, as a Charity, inevitably incurring 

irrecoverable costs. 

 

Question 77 

17.126  We provisionally propose that Response Notices should: 

(1)  state whether the leaseholder’s right to enfranchise is admitted or denied, and the 

basis for any such admission or denial; 

 

  Yes 

 

(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and set  out 

the landlord’s own proposed terms; 

 

  Yes 

 

(3) attach a draft contract, lease or transfer; 

  

Yes but see the discussion above as regards the status of any contract. 

 

(4) contain an address within England and Wales at which the landlord can be served; and 
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  Yes 

 

(5) be accompanied by proof of the landlord’s title. 

 

No. 

 

Do consultees agree? 

 

In addition, the Response Notice should state: (i) on a freehold claim, whether the landlord wants 

“other land” included (see Q 4 and Q 13); (ii) on a freehold claim, whether the property claimed is 

subject to an Estate Management Scheme; (iii) on a freehold claim, whether the property (or parts of 

it) is subject to any other claim notices. Also, if the freeholder is, under the proposed new regime, to 

be entitled to challenge a claim on the ground of redevelopment (as in section 23 of the 1993 Act), 

then the Response Notice will need to provide for that. If it is to be the landlord who gives copies of 

the Claim Notice to other landlords and third parties, then the Response Notice should state to whom 

such copies have been given. In Ch 13, there is also a suggestion that the Response Notice should 

include a section allowing a landlord to ask for security for costs (paragraph 13.97) 

 

Question 79 

17.128  We provisionally propose that: 

(1) Claim Notices sent by post or delivered by hand to competent landlords at specified 

categories of address (falling within Group A or B, as set out at paragraphs 11.69 and 

11.70) should be deemed served; and 

(2) where it is not possible to serve competent landlords in that way, leaseholders should 

be able to apply to the Tribunal for an order allowing them to proceed with their 

enfranchisement claim.  Do consultees agree? 

 

Yes, provided that there is a robust procedure for registration of notices against all 

the affected titles. The deemed service provision should be capable of challenge if the 

landlord can prove that he did not actually receive the notice.  

 

Question 81 

17.130 We provisionally propose that landlords who fail to serve a Response Notice within the 
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prescribed period should no longer be required to transfer their freehold interest, or grant a 

lease extension, upon the terms set out in the Claim Notice.  Do consultees agree? 

 

 Yes – if the other proposed changes take place then this is essential and it is particularly 

important to us as a charity that, if we are forced to transfer our endowment, that it should 

be done at full market value. 

 

Question 82 

17.131 We provisionally propose that: 

(1) the competent landlord (rather than the leaseholder) should be responsible for 

serving copies of the Claim Notice upon intermediate leaseholders or third parties; 

and 

No. The leaseholder should be required to give copies to all the landlords and third 

parties (as at present). It is particularly the case with third parties where the 

leaseholder is the more likely to have contact. The definition of third party needs to 

be looked at; it does create problems with guarantors who may be historic and 

untraceable. Perhaps there should be a procedure for giving copies of notices to other 

landlords and third parties which follows the suggestions in paragraphs 11.67 et seq.  

As a charity we should not be expected to bear the Tenant’s costs! 

 

Question 85 

17.134 We provisionally propose that: 

(1) a landlord should serve a Response Notice no later than six weeks after the date on 

which the Claim Notice was sent by post or delivered by hand to the competent 

landlord;  

 

This may work for individual claims but is not likely to work for collective claims. To 

suggest that it is possible to inspect and value a large number of flats within this period 

is not realistic. The period has been reduced from that prescribed by the present 

regime but the obligations on the landlord have been increased. It should be no less 

than two months. 

 

(2) a landlord who has received a Claim Notice should serve any intermediate landlords 

and third parties to the existing lease within 14 days; and  
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The obligation to serve (or give copies to) third parties will be limited to lease 

extension claims. Furthermore, the issue of who constitutes a third party needs to be 

reviewed. What happens if the landlord does not give copies either within this period 

or at all?  As a charity we should only be required to do so if our costs are fully met. 

 

(3) if a Response Notice has been served, either party should be entitled to apply to the 

Tribunal for a determination of the claim 21 days thereafter.  Do consultees agree? 

 

Yes 

 

Question 87 

17.136  We provisionally propose that the benefit of a Claim Notice should be transferred 

automatically upon assignment of the leaseholder’s lease, save where the assignment 

expressly states that the benefit of the Claim Notice will not be transferred.  Do consultees 

agree? 

 

Yes. 

 

17.137  We provisionally propose that when a Claim Notice has been assigned, the landlord should 

continue to be able to serve documents on the assignor until he or she is given notice of the 

assignment of lease.  Do consultees agree? 

 

Yes 

 

Question 94 

17.147  We provisionally propose that the current division of responsibility for the resolution of 

enfranchisement disputes and issues between the county court and the Tribunal should end. 

All such matters should be determined by the Tribunal.  Do consultees agree? 

 

Yes but subject to the points made in paragraph 12.53. It is also essential that the parties 

using the Tribunal should have the confidence that its members have the skills and expertise 

to fulfil their role, particularly in view of the high values of the Charity’s properties. 
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In addition, it should be possible to transfer a case: 

 Directly to the Upper Tribunal if it involves either a matter of valuation principle of 

general importance or is concerned with very high values (Mundy being a recent 

example). 

 Directly to the High Court if it involves particularly complex issues of law (Dolphin Square 

being a recent example). 

 

Question 98 

17.153  We invite the views of consultees as to whether leaseholders should be required to make 

any contribution to their landlord’s non-litigation costs. 

 

They should.  We are a charity and should not be required to subsidise the costs of wealthy 

leaseholders.  The arguments against this proposition are not impressive. 

1. The leasehold system is inherently “unfair” to leaseholders. Despite this “unfairness”, there 

appears to be no shortage of people willing to acquire leases. It can be said that if it is so 

unfair, then the price to be paid for the asset will no doubt reflect that.  

2. There is no “fair basis” on which leaseholders should pay the landlord’s costs. That does not 

really mean anything; depriving one party of an asset against his will at an artificial price is 

hardly fair. 

3. Landlords have acquired their assets with knowledge of the enfranchisment legislation. That 

does not apply to the owners of London Landed Estates. Furthermore, more recent owners 

may be aware of enfranchisment rights but they are also aware of the costs regime associated 

with it. It is a non-point. 

The arguments in favour of leaseholders being required to contribute to the Landlord’s costs 

(set out in paragraph 13.53) are compelling.  

 

 

Question 99 

17.154  We invite the views of consultees as to how any contribution that is to be made by 

leaseholders to their landlord’s non-litigation costs should be calculated. Should the 

contribution be based on: 

 (1)  fixed costs; 

 (2)  capped costs; 
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 (3)  fixed costs subject to a cap on the total costs payable; 

 (4) the price paid for the interest in land acquired by the leaseholder; 

 (5) the landlord’s response to the Claim Notice, and/or whether the landlord succeeds  

  in relation to any points raised in his or her Response Notice; 

(6) fewer categories of recoverable costs than currently set out in the 1967 and 1993 

Acts; 

(7)  the same categories of recoverable costs set out in the Acts, but with a reformed 

assessment procedure; or  

 (8)  wider categories of recoverable costs than currently set out in the Acts?  

 

 We are of the view that all of our costs should be recoverable.  As stated earlier why should 

(generally) very wealthy leaseholders not have to meet the costs which a charity has to incur 

in dealing with such claims?  

 

Question 101 

17.159  We provisionally propose that a landlord should have a right to seek security for his or her 

non-litigation costs. Do consultees agree? 

 

Strongly agree.  We cannot state often enough that as a charity we should not be required to 

expend funds on the compulsory acquisition of our endowment. 

 

Question 102. 

17.160  We provisionally propose that a landlord should have a right to apply to the Tribunal for an 

order prohibiting named leaseholders from serving any further Claim Notice without the 

permission of the Tribunal.  Do consultees agree? 

  

Yes. Given the adverse effects on a landlord of serving a Claim Notice as summarised in 

paragraphs 11.159 et seq, the new risk-free regime for leaseholders will likely give rise to 

successive claims by a leaseholder who is looking simply to disrupt his landlord. This becomes 

a particular issue in consequence of the abolition of the existing two-year ownership rule.  

 

Question 103 

17.161  We provisionally propose that the existing limited powers of the Tribunal to order one party 

to pay the litigation costs of another party in an enfranchisement claim should apply to all 
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disputes and issues that it is to decide (except in respect of orders made under the No Service 

Route, orders permitting a landlord to participate in a claim or to set aside a determination, 

and orders striking out a Claim Notice).  Do consultees agree?  

 

Yes 

 

If not, what types of disputes and/or issues should be excluded from such restrictions and 

why? What powers to make orders in respect of litigation costs should apply in such excluded 

cases? Should parties be able to agree that costs shifting will apply to all or part of a claim? 

 

Consultation Question 104 

17.162  We provisionally propose that the scope of the Tribunal’s existing power to order one party 

to pay any of the litigation costs of another party should not be extended.  Do consultees 

agree? 

 

The factors that influence cost-shifting in county court cases are not really those set out in 

paragraphs 13.49 to 13.53. However, two additional factors are noted in paragraph 13.106. 

The first is rather undermined by the suggestion that the leaseholder has a claim with weak 

merits. If a case has weak merits, should either party be encouraged to litigate it?  As regards 

the second point, that may be true in many circumstances but is certainly not universally so. 

It is perhaps worth noting that many of the landmark cases in enfranchisement have been 

brought by leaseholders and not freeholders (Sportelli, Boss, Hosebay, Mundy to name but a 

few).  

 

Question 105 

17.163  We welcome evidence as to: 

 (1)  the typical costs incurred by landlords in dealing with enfranchisement claims; and 

 (2)  the proportion of those costs which can be recovered from leaseholders. 

 

There are no “typical” claims” 

 

17.164  To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs 

arising from the enfranchisement process have an impact on leaseholders’ willingness to bring 

or pursue enfranchisement claims? 
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Within PCL, none. 

17.165  Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 

for reforming non-litigation costs would make leaseholders more willing to bring and pursue 

enfranchisement claims? 

 

Within PCL, it is not likely to be a significant factor 

 

17.166  What would be the impact on landlords of removing, or capping, their entitlement to recover 

their non-litigation costs from leaseholders (other than the fact that they would have to meet 

those costs themselves)? 

 

As a charity any unrecovered costs directly impact upon our grant giving abilities. 

 

Question 107 

17.168 We invite the views of consultees as to: 

(1) whether the section 9(1) valuation methodology should be retained indefinitely or 

temporarily, and if so for how long; or 

(2) whether the section 9(1) valuation methodology should be replaced with a fixed 

proportion of a “term and reversion” valuation or another simplified methodology; 

and 

(3) whether the test for whether section 9(1) (or a simplified methodology) applies 

should be determined; 

 (a) by reference to capital value; 

 (b) by reference to council tax banding; 

 (c) by reference to the location of the property; 

(d)  by reference to an amended version of the current test for leases granted 

after 1 April 1990 (in other words, calculating “R” under section 1(1)(a)(ii) of 

the 1967 Act); or 

(e) by some other means 

 

These, above all other aspects of leasehold legislation, are entirely artificial and are crying out 

for reform.  So, for example, to qualify for section 9(1), you need to check the rateable value 

and many councils no longer keep those records.  They then depend on valuing a site, which 
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is more or less an unknown animal in Central London, and then adopting a yield on a site, 

which is another unknown factor, and then applying something called the Haresign addition.  

Each stage relies on an artificial assumption unrelated to the real world.  These section 9(1) 

claims should be abolished. 

The terms of reference are to make the process quicker, simpler and cheaper.  The first two 

criteria should outweigh the third one for this aspect. 

 

Question 108 

17.169 We invite the views of consultees as to: 

(1) whether a separate, simplified valuation regime should be created for low value 

and/or straight forward enfranchisement claims; and 

(2) how such low value and/or straightforward claims should be identified 

 

The proposal here is to introduce a simplified regime for low value claims.  In principle, this 

seems a reasonable proposal, depending on the length of the lease and level of ground rent.  

Reference is made to The Long Leases (Scotland) Act 2012, which converts a lease to freehold 

where the lease originally granted was more than 175 years, has at least 100 years remaining 

and where the annual ground rent was less than £100.  A proposal along those lines seems 

reasonable. 

 

Question 109 

17.170 Do consultees consider it desirable to seek to treat commercial investors differently from 

owner/occupier leaseholders in respect of the premium payable for the exercise of 

enfranchisement rights? 

 

 Yes:  if the intention is to make enfranchisement cheaper for residents that benefit should 

not extend to investors. 

 

Question 110 

17.172 We invite the views of consultees as to whether the treatment of ground rent reviews in any 

valuation methodology should be restricted in an of the ways set out at paragraphs 15.59 to 

15.66 
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The question posed in 110 looks innocuous, but the text set out on pages 420 to 436 contains the most 

radical proposals of the Consultation Paper. 

The text is headed “Options for Reducing Premiums”. 

Option 1 A sets out a “simple formula”, and the proposal is that a premium should be calculated on 

10 times ground rent.  In Figure 19 on page 421, two examples are given where the premium for Flat 

A reduces from £3,918 to £2,500 and for Flat B from £26,042 to £2,500. 

 

These examples are disingenuous.  If you take an example of a flat on the Estate where the freehold 

is worth £1,000,000 freehold and is on a 25 year lease and the ground rent is £100 per annum (not an 

uncommon example in London). 

 

Under the existing regime, the premium would be about £380,000.  Under the proposed regime, the 

premium would be £1,000.   

 

The proposal seems totally unfair and unreasonable and should be rejected.  If it were introduced, it 

seems certain to face a challenge to the ECHR. 

 

Having said that, if the proposal were limited to “low value” cases, as discussed in 108 above, then it 

becomes reasonable. 

 

Option 1 B sets out a formula based on a percentage of capital value 

This does not work either.  As acknowledged in the Paper, if it were based on the value of the leasehold 

value, it is illogical: a shorter length lease would be extended for a lower sum than a longer length 

lease, and this must be wrong.  If it is based on the percentage of freehold value, it ignores the length 

of lease, and this again is plainly wrong. 

 

Option 2 sets out proposals for restricting ground rents 

The discussion in the Paper is whether to ignore the rent reviews, to take an average of the rent, to 

take into account the first review only, to cap the ground rent at 0.1% of the freehold value and to 

replace a “doubling” ground rent with a review linked to the Retail Prices index (RPI). 

 

Of these proposals, it would only be possible to take an average of the rent where the existing rent 

reviews are to a certain amount, and not, for example, where the review is to a percentage of capital 

value or to RPI, but could work if the current capital value or RPI is used. 
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Question 111 

17.173 We invite the views of consultees as to whether capitalisation rates for enfranchisement 

valuations should be prescribed and, if so: 

 

(1) how; 

(2) by whom; 

(3) how often; and 

(4) in respect of what different types of interest 

 

This question harks back to 108 and 110.  Where the leases are long and the ground rents are low, it 

is possible to prescribe rates – say, 6%. 

 

Where the ground rents are higher and have reviews, it is more difficult. 

 

The prescribing should be done by some body which has the appropriate knowledge, like the valuers 

of a First-tier or Upper Tribunal. 

 

They could review the rate every 5 years. 

 

Question 112 

17.174 We invite the views of consultees as to whether deferment rates for enfranchisement 

valuations should be prescribed and, if so: 

 

(1) how; 

(2) by whom; 

(3) how often; and 

(4) in respect of which geographical areas 

 

This question follows 111. 

 

Where the leases are long, say, over 20 years, the rates could be prescribed, at,say, 4.75% for houses 

and 5% for flats.  One proposal is that flats and houses should be treated the same as far as eligibility 

is concerned, but in fact the distinction as far as deferment rate is concerned is based on sound 

valuation principle, namely, that flats involve more management than houses, and the extra 0.25% 
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reflects that extra cost. 

So far as intermediate leaseholders are concerned, that is of no direct concern to the Charity. 

 

The prescribing should be done by some body which has the appropriate knowledge, like the valuers 

of a First-tier or Upper Tribunal. 

 

They could review the rate every 5 years. 

 

Question 113 

17.175 We invite the views of consultees as to whether relativity or a no Act deduction should be 

prescribed for enfranchisement valuations and, if so:- 

 

(1) how; 

(2) by whom; 

(3) how often; and 

(4) in respect of which geographical areas; and 

(5) whether the 80-year cut-off should be removed 

 

This question follows 111 and 112. 

 

Whereas capitalisation rates and deferment rates are in a relatively tight band, relativity or a no-Act 

deduction has historically been more complicated. 

 

The easiest way to prescribe is to adopt one of the graphs of relativity which have been devised by 

firms that specialise in this area.  Following the test case of Mundy, where all the graphs were 

considered, we would favour the adoption of the Gerald Eve 1996 graph.  The graphs that have been 

produced post the Mundy decision have not yet gained sufficient credibility.  Following a period of 

uncertainty, both landlord and tenant valuers in Prime Central London seem content to abide by the 

Gerald Eve 1996 graph. 

 

The prescribing should be done by some body which has the appropriate knowledge, like the valuers 

of a First-tier or Upper Tribunal. 

 

They could review the rate every 5 years. 
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We don’t see the distinction, in principle, between a 25 year lease in Belgravia and a 25 year lease in 

Maida Vale or Horsham and, if there is a distinction, it would be far too difficult, and contentious, to 

prescribe different relativities for each geographical area.  A difference of rates for each location is 

what used to happen before the test case of Sportelli.  The tribunals were plagued with multiple 

applications from each different locality, and Sportelli was supposed to put an end to this practice.  

 

We feel that the 80-year rule should be abolished. 

 

Question 114 

17.176 We invite the views of consultees as to whether the possible right to hold over at the end of 

a long lease should be disregarded on an enfranchisement valuation  

 

 We support the abolition of discounts for holding over. 

 

Question 115 

17.177 We invite the views of consultees as to whether a discount for leaseholder’s improvements 

on an enfranchisement valuation should be retained 

 

We feel that it would be simpler and easier if there were instead an assumption that the 

property is unimproved. 

 

Question 116 

17.178 We invite the views of consultees as to whether it should be possible for leaseholders to elect 

to elect to accept a restriction on development to prevent development value from being 

payable as part of an enfranchisement valuation 

 

 This seems to us a sensible proposal. 

 

Question 117 

17.179 We invite the views of consultees as to which, if any, of the valuation options we have 

discussed (set out at Options 2A to C Chapter 15) are preferable and, so far as any preferred 

option contains a range of possible reforms, which of those reforms should be adopted. 
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Option 2A sets out a valuation based on term and reversion only, i.e. Payment of marriage 

value and hope value would be removed. 

 

This seems to us fundamentally unfair and unreasonable and should be rejected.  In the text 

(paragraph 14.53), it is accepted that the value of two Chinese vases in a set is more than the 

value of the sum of two single vases.  This combining of the interests creates the marriage 

value, and it seems fair and reasonable that this should be shared equally between the 

landlord(s) and the tenant.  This is all the more true because the taking of the property from 

the landlord is a form of compulsory purchase, made after the two original parties signed up 

to a given number of years at a price which was discounted from the freehold value.  Any 

removal of marriage value would almost certainly result in an application to the ECHR. 

 

Although in Figure 25, a scenario is put forward which reduces a premium from £26,042 to 

£14,084, in the scenario which we have put forward at 110 above, the premium would reduce 

from about £380,000 to £295,000 – a reduction of 23%.  If the lease length were taken as 35 

years (where marriage value is at its maximum) instead of 25 years, the premium would 

reduce from £287,000 to £181,000 – a reduction of 37%. 

 

We have asked our professional advisers to cost the impact of this proposal on the Estate and 

have been informed that it would reduce receipts by 31.4%.  That translates to a cut in grant 

(on the current valuation of the Estate) of £3,100,000.  We are currently making grants of 

around £10,000,000 a year.  That means that 3 out of every 10 grants to charitable 

organisations would not proceed which would have a devastating effect on voluntary 

organisations in the beneficial area.   

 

Option 2B sets out a valuation based on term and reversion plus marriage value and hope 

value, but without development value. 

 

This is much in line with what exists at present, but without development value.  As laid out 

in the text, input details, such as deferment rate, capitalisation rate, and relativity could be 

prescribed and, if done fairly and reasonably, that would be a fair outcome.   

 

Examples in the text put forward a capitalisation rate of 8%, a deferment rate of 6% and a 

relativity of 81% for a 60 year lease.  The “standard” rates are 6%, 5% and 78.2%.  Figures 28, 
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29 and 30 suggest moderate decreases in the premium for the prescribed adjustments. 

On my example at 110 above, the premium payable on the “standard” rate is £380,000 as 

stated above.  If the changes suggested in the text were implemented, the premium would 

reduce to £333,000 – a reduction of £47,000.  Of the changes in the prescribed rates 

suggested, the one which makes by far the greatest difference is the deferment rate.  A one 

per cent change is substantial.  If that change were not made, the premium would reduce to 

£365,500, a more palatable adjustment. 

 

We have asked our professional advisers to cost the impact of this proposal on the Estate and 

have been informed that it would reduce receipts by 10.1%.  (This is predicated on a rise in 

the deferment rate of 1% and a rise in the capitalisation rate of 2%.  If the increases were 

higher then the impact would be even worse.)  That translates to a cut in grant of £1,100,000.  

On our current level of giving that would mean that 1 out of 10 of the charitable organisations 

that are in receipt of grant will not receive them and that would have a severe impact on 

voluntary organisations in the beneficial area. 

 

Option 2C sets out a valuation as for 2B but with “additional value”. 

 

The text sets out changes already discussed, such as prescribing rates.  For collective claims, 

the option is given that, instead of participating lessees paying “hope value” for non-

participating flats, they could require landlords to take a leaseback of the non-participating 

flats.  This seems to us a sensible suggestion. 

 

The other proposals put forward discuss prescribed rates, which have been already discussed 

above. 

 

Question 118 

17.180 We invite the views of consultees as to the desirability of an online calculator for 

enfranchisement valuations and the types of claim for which it could be appropriate 

 

 This proposal seems superficially attractive and an online calculator could be used for simple 

cases of long leases on low rents and in lower value areas.  In those circumstances, the use of 

an online calculator “works”.   
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Where the online calculator fails is where there is an intermediate leaseholder, an onerous 

ground rent, rent reviews, or a short (probably sub-20 years and certainly sub-10 year) lease. 

In those circumstances, the calculations provided by a “standard” formula do not work. 

 

Clear caveats would have to be made where there were complications like the ones referred 

to above. 

 

Question 134 

17.197 We provisionally propose that, on any individual lease extension claim, the rent payable by 

an intermediate landlord should be commuted on a pro rata basis.  Primarily this approach 

would avoid creating a negative value in an intermediate lease, which the leaseholders could 

use to their advantage in the way that was done in the case of Alice Ellen Cooper-Dean 

Charitable Foundation Trustees v Greensleeves Owners Limited.  Do consultees agree? 

 

 This seems a sensible suggestion.  It avoids the current unsatisfactory state of affairs where 

the intermediate leaseholder takes a slice of the marriage value and a substantial lump sum 

and then walks away and (worst of all) engineers that the loss in the headlease is deducted 

from the freeholder who has done nothing to justify the deduction (the situation found by 

the case of Nailrile). 
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Summary of position  

 

As we hope is clear from our responses the Charity’s overriding concern is the potentially devastating 

consequences to its grant-making abilities that the proposed changes to valuation methodology will 

have.  Our view is that such changes will have a catastrophic effect on our grant giving and ability to 

genuinely enhance the life chances of disadvantaged children and young people.  That these changes 

would bring a windfall benefit to those who are most able to afford enfranchisement simply cannot, 

in our respectful view, be right. 





































From: PETE LIGGINS   
Sent: 20 September 2018 13:30 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Response to Leasehold Consultation 
 
Hi 
 
I have only one comment for the Leasehold Consultation. 
 
I am a Leaseholder with 250 years left on my lease. The Ground Rent is only £200 a year. It will 
increase by just £25 every 25th year. I consider the terms of this lease to be quite generous. 
 
If I was to buy the freehold & it was to be valued based on a multiple of ground rent the cost would 
likely be £2,000 - £3,000. 
 
But if it was to be based on the value of the property (£300,000) then the cost of buying the freehold 
could rise to £30,000. 
 
Obviously in the second scenario I simply would not buy the freehold and remain in the property on 
a leasehold basis. 
 
I would recommend that your final report says that freehold valuation should be X multiple of 
ground rent OR X percentage of property value WHICHEVER IS LOWER. 
 
I think this will stop any situation where leaseholders currently paying quite reasonable ground rents 
are prevented from buying the freehold. 
 
Many thanks 
 
Pete Liggins 

 
  

 
 



From: Peter Beckett  
Sent: 22 November 2018 09:11 
To: 'propertytrust@lawcommission.gsi.gov.uk'  
Cc:  
Subject: Response to the Consultation Paper on leasehold enfranchisement {B0786} 
 
Dear whoever 
 
I refer to my answer to Question 113, which reads 
 

The no-Act deduction should be prescribed: it doesn't exist in the real world and can 
therefore be prescribed without unfairness to either landlords or tenants.  

 
The justification in more detail is: 
 

1. Use market value wherever possible. 
 

In principle, anything that contradicts market value is either partial expropriation or its 
reverse - making someone pay more than what they're buying is worth. 
 
In practice, market value is a rough measure, reflective of the messiness of the real world, 
and the limited ability of the valuer to assess it. It's primary merit is objectivity: when used 
properly, neither party can have a principled objection to its use. (Both parties usually feel 
aggrieved, but that's because they are seeing it through the prism of self-interest). If some 
other approach is used, it is tantamount (at least in principle) to saying Johnny shall have 
this at less than its owner could sell it for, or Johnny shall pay more than it's worth. 
 
A subsidiary, but still powerful, argument for market value is that the mechanisms for 
assessing it are familiar, long predating the Act, and respected. 

 
2. Where there is no market value, use a fair formula. 

 

The opposite is true of another kind of factor - ones that are actually or almost unknown in 
the real world. Confining myself to leasehold relativity, the obvious factor - one which has 
caused endless Tribunal decisions shedding very little light on the subject - is the assumption 
under the Act that the Act itself does not apply to the unit under consideration. This is 
because it is self-evidently counterfactual.  
 

So my suggestion is a statutory formula for adjusting real world leasehold sales to conform to the 
assumption under the Act. The formula I suggest is reduction of the market price by 25% of marriage 
value. 
 
25% of marriage value - the merits 
 
Rather than re-invent the wheel, I attach a copy of my report in Nailrile in Word format. Please 
ignore everything except subsections 3.8 to 3.10 on pages 19 to 25. You'll see in the decision that 
the UT rejected the method. Their reasons were methodological: they had no remit to consider 
whether the method was logical or fair. 
 
25% of marriage value - the maths 
 



There has been a suggestion that the approach might be circular or self-referential. It isn't. I 
therefore also attach the maths, which could be thought of this way: 
 

• Treat freehold vacant possession value ("FHVP") and extended lease as having the same 
value, to simplify: they are very slightly different. 

 

• Pretend ground rent is nil - again, to simplify 
 

• FHVP is now made up of only three components: the value of the reversion; the value of the 
current lease under the Act; and marriage value. 
 

• We know how to get the value of the reversion - apply a 5.00% deferment rate to FHVP (or 
4.75% if the residential unit is a house). So, if we know FHVP, we also know the value of the 
reversion. That leaves two unknown factors which together are equal to FHVP less the value 
of the reversion. 
 

• If we say the buyer of the short lease pays 25.00% of marriage value in the real world, then 
we are able to calculate the benefit of the Act in money: 
 

(FHVP − Sale price of the current lease − Value of the reversion) × 25.00%

1 − 25.00%
 

 
• So just deduct the result of this formula from the observed price, and you have the value of 

the current lease as if the Act did not apply to it. 
 

The formula looks complicated at first glance, but it is no more so than the formulas already in the 
Act - see those mentioned at paragraph 16.49 of the Consultation Paper - and a simple calculator 
could be provided online. 
 
If this is adopted, there will be: a huge saving on largely unmeritorious debate at the FTT, Upper 
Tribunal and even Court of Appeal levels; no unfairness to anyone; and a slightly cheaper price for 
tenants. The last is because many landlords argue that the value of a lease in the market is FHVP 
minus the cost of lease extension, which exaggerates the value of Act rights and increases marriage 
value. That idea is what is known as a category mistake. The form it takes here is applying a 
reasonable real-world approximation to a context in which precision is required: it's bad valuation 
modelling. If we model - as we must to produce our worked valuations - we need precision 
throughout, not just in the places we like. 
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1. Introduction 

1.1. In this section I give my qualifications and experience, list the people referred to in this 
report, give the nomenclature I use throughout, briefly explain my instructions, list the 
issues between the parties, list the cases to which I make reference, and explain the 
arrangement of the report. 

1.2. Qualifications and experience 

1.2.1. My name is Peter Beckett.  My home address is The Haven, Grove Hill, 
Harrow.  I am a partner in Beckett and Kay, Chartered Surveyors specialising 
in landlord and tenant matters.  The firm practises from 16 Savile Row, 
London W1. 

1.2.2. I am a Fellow of the Royal Institution of Chartered Surveyors ("RICS"), and I 
hold an Honours Degree in Economics.  I have been qualified for over 30 
years.  I have dealt with valuation, and landlord and tenant matters, the whole 
of my professional life.  During my career, I have many times appeared as a 
professional witness before the Court and other judicial and quasi-judicial 
bodies. 

1.2.3. I am an RICS Registered Property Receiver.  I am a Fellow, and on the 
Council, of NARA - the Non-administrative Receivers' Association.  I drafted 
their Guidance Note 19 on the Receiver's role as landlord. 

1.2.4. Today, perhaps as much as a third of my work is in connection with leasehold 
enfranchisement.  I have given evidence many times before the Leasehold 
Valuation Tribunal, and three times before the Lands Tribunal, in particular in 
the significant cases of Sportelli and Arrowdell1. 

1.2.5. I was one of three members (James Wilson was another) of the Leasehold 
Reform Working Group that drafted Valuation Information Paper no 7 
associated with the RICS Appraisal and Valuation Manual ("The Red Book"):  
"Leasehold Reform in England and Wales".  Valuation Information Papers are 
described in the Red Book as "intended to provide information and outline 
current practice for RICS members". 

1.2.6. Earlier in my career, I was an estate agent dealing with commercial and 
residential sales and lettings.  In recent years, most of my work has been 
professional, that is to say, non-transactional, work. 

1.3. People referred to in this report 

Julian Clark BSc MRICS of Gerald Eve - valuer for the Respondents. 

Roland Cullum FRICS of Cluttons - a valuer experienced in leasehold 
enfranchisement. 

                                                 

 

1 See below for references. 
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Jennifer Ellis FRICS of Langley-Taylor - a valuer experienced in leasehold 
enfranchisement. 

Richard Kay BSc MRICS of Beckett and Kay - my business partner, who has provided 
a separate report to the Tribunal in relation to vacant possession values in this case. 

Ian Macpherson FRICS of Gerald Eve - a valuer experienced in leasehold 
enfranchisement. 

George Pope FRICS - a valuer experienced in leasehold enfranchisement. 

Robert Orr-Ewing of Knight Frank - a valuer experienced in leasehold 
enfranchisement. 

Will Robinson MRICS - a valuer experienced in leasehold enfranchisement, especially 
in Eaton Square. 

James Wilson FRICS of WA Ellis - valuer for the Respondents. 

1.4. Nomenclature 

1.4.1. In this report, I follow the nomenclature of the draft agreed statement of the 
valuers (Appendix 19).  In particular, I refer to:  the Leasehold Reform 
Housing and Urban Development Act 1993 as amended as "The Act";  to the 
six claimants in this case as "The Claimants";  to the Cadogan Estate as "The 
Respondents";  to Mallonbond Ltd as "The Intermediate Landlord;  to 62 
Cadogan Square, London SW1 as "The Building";  and to the six flats 
collectively as "The Flats". 

1.5. Instructions 

1.5.1. I am instructed by all six Claimants and by the Intermediate Landlord, 
Mallonbond Ltd, to provide a report to the Tribunal on price payable for 
statutory lease extensions under the Act, and its apportionment between the 
Respondents and the Intermediate Landlord. 

1.6. The issues:  components of the valuation 

1.6.1. The following components of the valuation are at issue between the parties: 

• Freehold vacant possession value of the Flats ("FHVP"). 

• Leasehold relativity ("Relativity"). 

• Adjustment to relativity for onerous ground rent ("OGR"). 

• Value of the leases of the Flats as unexpired at the date of valuation. 

• Treatment of the Respondent's interest in the Flats. 

• Treatment of the interest of the Intermediate Landlord. 
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1.6.2. Each of these is the subject of a section of this report. 

1.6.3. I also comment briefly on capitalisation of the Respondent's income, and the 
use of dual rates in the capitalisation of the income of an intermediate 
landlord.  These do not figure in my valuations at all.  I mention my views on 
them in case they should form part of the Respondents' case. 

1.7. Leasehold enfranchisement cases 

1.7.1. The following cases are mentioned in this report: 

"Arrowdell"2 

The Living Waters case3: 

First to third floors, 24 Montagu Square, W1 ("The Montagu Square case")4 

8 Ormonde Gate, SW3 ("The Ormonde Gate case")5 

Flats at 82 Portland Place, London W1 ("The Portland Place case")6 

Regency Lodge, Adelaide Road, London NW3 ("The Regency Lodge case")7 

The Shortlands Case 8 

"Sportelli"9 

"Squarepoint"10 

                                                 

 

2 Flats 36-65, Coniston Court, Holland Road, Hove - Arrowdell Ltd v Coniston Court (North) Hove Ltd [2006] 
(LRA/72/2005)  

3 Living Waters Christian Centres Ltd Trust -v- Fetherstonhaugh [1999] 28 EG 121 

4 Aesse Inc v Trustees of the Portman Estate [2006] LON/NL.5057/06 

5 Ormonde Gate Holdings Ltd v Cadogan Holdings Ltd [2000] (Southern Leasehold Valuation Tribunal, sitting 
in a London case)  

6 Welty and others v Howard de Walden Estates Ltd [2006] LON/NL/4215/05 and others 

7 Various lessees v The Trustees of the Eyre Estate [2007] LON/NL/5243-5262/5387/5412/06 

8 Shortlands Investments Ltd v Cargill plc [1995] 1EGLR 51 

9 Cadogan v Sportelli and other cases [2006] (LRA/50/2005 and other cases) 

10 Visible Information Packaged Systems Ltd v Squarepoint (London) Ltd LRA/37/1998 
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3. Leasehold relativity ("Relativity") 

3.1. In this long section, I discuss mainly relativity - the mathematical relationship between 
the value of a leasehold interest in a property at any given term unexpired and the value 
the same property would have if freehold.  This definition creates some conceptual 
difficulties in the case of a flat.  A freehold flat, which would be a flying freehold, is 
unmortgageable, so has a much lesser value than a 999-year lease at a peppercorn in the 
same flat.  Freehold is therefore used only as a notional reference point for calculations 
of relativity.  With flats, one will generally be making a comparison between a short 
and long leasehold value.  Long leasehold implies a discount relative to freehold value. 

3.2. An apt relativity applied to FHVP will give appropriate short leasehold values.  I 
conclude this long section of my report in these terms, with a single number for 
"normal" relativity.  A further adjustment is then made for OGR in the following 
section. 

3.3. The section introduces a graph of relativity, and proceeds as follows: 

 
Topic Sub-

section 
I say that, in valuation, open market evidence is normally preferred 3.4 
I discuss the place of comparable evidence 3.5 
I explain how relativity works at the theoretical level 3.6 
I look at the market evidence for support 3.7 
I describe my preferred adjustment for the benefit of the Act 3.8 
I address some criticisms of the 25% marriage value approach 3.9 
I criticise alternative approaches to the benefit of the Act 3.10 
I look for support for the graph at shorter terms in Cadogan Square 3.11 
I look for support for the graph beyond Cadogan Square 3.12 
I suggest that two other graphs are not of help in this case 3.13 
I draw my conclusion on "normal" relativity 3.14 

 

3.4. Open market values are normally preferred 

3.4.1. It is perhaps obvious that relativity is a factual thing.  In an ideal world, if one 
can look at flats of the type and in the location one is interested in, and 
compare the sales of such flats on short and long leases, one can establish the 
relativity figure. 
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3.4.2. This was expressed in the Ormonde Gate case as follows: 

That produces a relativity figure of 70.856%. Such a figure falls within 

the range in the "graph of graphs" produced by Mr Beckett and upon 

which Mr McDonald placed considerable reliance, although we accept 

that it falls below the median point in that range. All we say about that 

is that we consider that relativity can only reflect the market situation 

as it stands at the valuation date, for it is derived from the market. It 

seems to us right to derive values from available comparable market 

information where that is possible. 

3.4.3. This is surely unarguable.  Where we have a sufficient sample of comparisons 
in the real world of short leasehold transactions and long leasehold 
transactions, we can draw conclusions from it, as long as the method of 
analysis and the system of adjustments are sound. 

3.4.4. Moreover, market evidence is much to be preferred to opinions, settlements 
and even Tribunal decisions.  The reasons valuers normally rely heavily on 
market observation are powerful, and go to the heart of what they do.  They 
are so persuasive that market observation as the base technique of property 
valuation is virtually universal. 

3.4.5. The reasons are twofold. 

3.4.6. First, valuers are observers and analysts, not buyers and sellers.  They are not 
good at predicting from first principles the price that will be achieved in the 
open market for anything. 

3.4.7. This is because the forces operating on the price of anything - including real 
property - are many.  The state of supply and demand for a property will be 
influenced by a wide range of factors, including, just as a few examples:  the 
prosperity of the country;  the prosperity of the locality;  interest rates;  the 
availability of money;  the state of sentiment about the future;  the profitability 
of business;  improving sectors of business;  declining sectors of business;  the 
rate of inflation;  international trade;  who happens to be in the market at the 
time;  the weather;  and so on, potentially ad infinitum.  It's because of the 
variety of influences - some of them quite unpredictable in any given case - 
that valuers have come to base their valuations on what they observe.  The 
price paid for a given property is the resolution of all these forces, and hence a 
likely indicator of the value of another, similar property. 
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3.4.8. A second, but almost equally important, reason is the avoidance of circular 
reasoning.  If valuers set the price for a given interest in given types of 
property by reference to something artificial rather than something real like 
market transactions, then the danger is that they will get ever further out of 
touch with reality.  Each settlement would lead to the next settlement, which 
would lead to the next settlement and so on - valuers call this the "piggyback" 
effect.  If there is never a "reality check" in the form of observing actual 
market transactions, it will eventually become impossible to say whether or 
not the series of values produced reflects reality, and it probably won't. 

3.4.9. To quote a close analogy: 

...... in the 1980's, a combination of a comparative shortage of new 

lettings and a large number of rent review settlements resulted in such 

settlements constituting the biggest single group of rental transactions.  

This predominance resulted, in some cases, in such settlements 

becoming self generating, with errors being compounded.  Subsequent 

open market transactions did not confirm the levels of those earlier 

rent review settlements and these situations have confirmed the 

dangers of over-reliance on other rent reviews. 13  

3.4.10. There has to be an exceptionally powerful reason for moving away from 
market observation, where such observation is possible, and relying on the 
"piggyback" approach.  Obviously, if there is no market evidence, one cannot 
rely on it.  By contrast, there is plenty of market evidence for relativity here.  
Reliance on settlement evidence in leasehold enfranchisement is a "piggyback" 
approach, to be resorted to only if there is such an "exceptionally powerful" 
reason - one of sufficient force to outweigh the two reasons for the market 
approach set out above.  In short, it's a last resort, preferably to be avoided. 

3.4.11. A good quantity of comparable evidence, adjusted by a valuer, even if 
speculatively or tentatively, is more likely to be satisfactory than wholly 
speculative theoretical or tentative assessments, such as reliance on graphs of 
what other people (however experienced) think.  A valuer's technique is 
therefore rooted mainly in fact, rather than in undiluted speculation. 

                                                 

 

13 Reynolds and Fetherstonhaugh:  Handbook of Rent Review - para 9.6.1 
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3.5. The place of comparable evidence 

3.5.1. It follows, as night follows day I think, that comparable evidence is the core 
concept in property valuation.  What the valuer does is to collect comparable 
information, analyse it and apply it to the subject problem.  This may be more 
or less difficult in any given case, but that is the near-universal technique, and 
for sound reasons. 

3.5.2. In many situations, were the valuer to substitute his personal attitude to the 
property for that technique, he would be likely to get the valuation wrong and, 
in an extreme case, could expose himself to a claim for professional 
negligence. 

Collection of data 

3.5.3. Of course, in practice data can often be quite difficult to come by.  The more 
unusual the kind of property - the more specialised the class of property being 
valued - the more difficult it may be to produce comparable evidence.  The 
sources of such evidence are many, particularly in central London.  There are 
many web sites which collect data from other sources:  LonRes from agents 
for example;  myhouseprice.com from the Land Registry;  the Land Registry 
itself;  other agents known to the valuer;  and the transactions of which the 
valuer is aware in his or his firm's capacity as agent. 

3.5.4. So important is the collection of comparable evidence that a valuation without 
any, forces the valuer to express considerable doubt about the accuracy and 
range of his valuation.  For this reason, valuers are sometimes compelled to 
rely on single comparables - even though they're open to the "one swallow 
does not make a summer" criticism - in preference to theorising about what 
value might be in abstract. 

Quality and relevance of comparable evidence 

3.5.5. The relevance, quality and ranking of comparable evidence is of paramount 
importance in valuation, so much so that it's been given a good deal of judicial 
thought.  For example, per the judgment in the Living Waters case: 

First, to describe a particular property as a "comparable" in the context of a 
rent review arbitration, as in relation to any other property valuation issue, is 
to refer to another property that can be used as a reference point to give some 
indication of value of the property in question.  The closer the other property 
stands on the scale of characteristic proximity to the property in question the 
more helpful an indicator it will be of the value of the property. Thus, if all 
material characteristics going to value are the same, one would expect the 
value of the property in question to be very close to that of the other property.  
In such a case much weight would be attached to it as "a comparable".  There 
might, however, be other cases where a number of properties of similar 
characteristics had one or more characteristics materially different from the 
property in issue, but could still be used as the basis for a general indication 
of the value of that property because an experienced valuer would know what 
adjustment to make to the value of that property by reference to the material 
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differences in characteristics in order to obtain a general indication of the 
value of the property in question.  In such a case it would no doubt be 
appropriate to describe the other properties as imperfect or even poor 
comparables.  That would simply mean that their value could not be 
transposed to that of the property in question, but it would not mean that they 
were evidentially irrelevant to that value.  At the extreme end of the scale 
would be properties that were so different in material characteristics from the 
property to be valued that they had no evidential contribution to make and 
therefore be treated as irrelevant.  Accordingly, the term "comparable" has to 
be treated as wide enough to cover any other property that has any evidential 
contribution to make to the assessment of the value of the property in question, 
whether that contribution is substantial or only relatively small because of 
differences in material characteristics. 

Second, information as to the material characteristics of the other properties, 
said to be comparables, may be complete or relatively incomplete.  The less 
complete it is, the less weight can be given to that property as a comparable.  
Special circumstances relating to the negotiation of the rent at a particular 
property may render it a poor comparable or not a comparable at all, 
whereas, if there were no knowledge of those circumstances, that property 
might appear to be the perfect comparable. 

3.5.6. So closeness to the subject matter is critical in assessing value. 

3.5.7. Remoteness of comparable evidence from the subject matter to be valued 
makes it "so different in material characteristics from the property to be 
valued" that its use would be a sign of desperation.  It would imply that there 
is absolutely no comparable evidence of any kind available of a "scale of 
characteristic proximity to the property in question" to be useful.  As I show 
later in this report, that is far from being true in this case.  There is plenty of 
evidence available, and many of the requisite adjustments are uncontroversial 
in Cadogan Square.  There is no need to consider second- and third-hand 
evidence such as settlement evidence. 

Application of the evidence:  making adjustments 

3.5.8. The Living Waters case emphasised that where evidence is available "an 
experienced valuer would know what adjustment to make to the value" in 
order to arrive at a reasonably reliable valuation.  This is actually the valuer's 
most meritorious function.  Making judgements about adjustments to 
comparables to arrive at the value of the subject property is perhaps the only 
area in which the valuer exercises a truly intellectual function.  The rest is just 
well-considered evidence-gathering. 

3.5.9. Adjustments to valuation data are a matter of routine for valuers.  It's not 
necessary - in fact it's usually not possible - to find comparable evidence 
precisely the same as the subject property.  Indeed, the more evidence the 
valuer has to work with, the more internally inconsistent he is likely to find 
that evidence.  The real world is a messy place.  Transactions tend to fit a 
scatter graph better than a line, and it's this "scatter graph" that the valuer is 
dealing with in arriving at his figure. 
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3.5.10. A good quantity of comparable evidence, adjusted by a valuer, even if 
speculatively or tentatively, is more likely to be satisfactory than wholly 
speculative, theoretical or tentative assessments.  A valuer's technique is 
therefore rooted mainly in fact, rather than in speculation. 

3.5.11. In the present context, what this means is that evidence of flat sales in the 
market should not be rejected merely because it does not precisely conform to 
the terms of the required valuation.  Valuers are routinely used to making 
adjustments for various assumptions, including assumptions that may not have 
any reflection in the real world.  Indeed, as I say, that is their most meritorious 
function, and a fundamental one. 

3.5.12. So, in my view, any conclusion on relativity should be rooted in the market. 

3.6. The theory of leasehold relativity 

3.6.1. Nonetheless, before turning to the market evidence for relativity in this case, 
and for reasons that will become apparent, I need to say something about how 
relativity works at a theoretical level. 

3.6.2. I hope the Tribunal will indulge me for a moment while I consider how we 
would approach relativity if there were no market evidence of it, no 
settlements had been reached, and no decisions had been made.  This clearing 
of the mind - an exercise I have only done myself in recent time - is an 
indispensable preliminary to thinking clearly about the subject.  Were we 
unaware of what has gone before, we would turn, I believe, to standard 
valuation methodology in the valuation of commercial leasehold interests.  We 
would produce a graph such as that at Appendix 38.  The calculations 
underlying the graph are at Appendix 39. 

3.6.3. The principle upon which the graph is founded is that the right to occupy a 
property is analogous to the right to draw a rent from it.  If one accepts that 
approach, then it's possible to value the "investment" in the same way one 
would value a normal, income-producing, leasehold investment.  This 
involves:  applying a yield;  allowing for a sinking fund;  and allowing for the 
sinking fund to accumulate interest at a risk-free rate.  The graph shows the 
effect at various remunerative yields, and compares the result with a freehold 
"investment" in the same property. 

3.6.4. As far as I am aware, this approach is the only one available for the valuation 
of leasehold investments.  I do not believe anyone has ever even proposed a 
different approach.  For example, it was adopted by both valuers in the 
Shortlands Case.  It is set out at considerable length in section 2 of chapter 9 of 
Modern Methods of Valuation14, an explanation too long to reproduce here.  In 
what follows, I express the approach in my own words. 

                                                 

 

14 Modern methods of valuation - ninth edition:  Johnson, Davies and Shapiro (Estates Gazette) 
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3.6.5. When comparing a leasehold investment to a freehold investment, one has to 
think of two types of difference - qualitative and quantitative. 

Qualitative differences 

3.6.6. In two ways the investment of a lessee is inferior to the investment of a 
freeholder.  First, by definition he cannot enjoy growth in values indefinitely.  
Once his lease comes to an end, his enjoyment of any such growth will be 
terminated.  Second, again by definition, he is fettered by a lease and a 
landlord.  He does not have the kind of qualified freedom that a freeholder has 
(qualified by the general law, covenants and planning control).  He is subject 
to the further restriction that he may do only those things which his landlord 
allows him to do within the terms of the lease. 

3.6.7. It seems to me to follow beyond question that the leasehold investor will 
expect a higher cash return on his investment than he would do if he were a 
freeholder.  My usual approach is to apply a two point higher capitalisation 
rate to leasehold income than to the income of a freehold investor.  I don't 
think anyone suggests the difference is less than one percentage point of 
return, nor more than two points.  The easiest way of dealing with these 
numbers is to take 1.50%.  So, compared to a freehold capitalisation rate of 
5.50%, I would take 7.00% on a leasehold investment, to reflect the lower 
quality of the investment. 

Quantitative differences 

3.6.8. In order to make a meaningful comparison of leasehold investments with 
freehold investments, one has to do certain mathematical adjustments which 
are quite separate from the two qualitative differences already set out. 

3.6.9. Compare a freehold with a 10-year lease.  At the end of the 10 years, the 
freeholder will still have the capital he started with, augmented perhaps by 
inflation and intrinsic improvements in value, but essentially the same capital 
as he began with.  Nothing could be further from the truth for the leasehold 
investor with a 10-year lease.  At the end of 10 years, he has nothing at all.  In 
order to compare the one to the other properly, one has to make provision for 
the reinstatement of the investor's original capital.  So one has to take out of 
the income a sufficient amount to build up a "sinking fund" - a sum of money 
sufficient after 10 years to build up to the investor's original capital. 

3.6.10. In fact that is a slight overstatement.  In the meantime, the investor will be able 
to achieve a return on his growing "sinking fund".  He will want to be sure that 
the return is a certain one.  He doesn't want to invest in risky high-yielding 
investments which do not guarantee to return him the sum he started off with.  
In short, the rate is to be a "risk-free rate" of the type that I propose in section 
8.5 below when dealing with the capitalisation of negative income flows.  
Sportelli provided such a rate, at a very convincing level of 2.25%. 
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3.6.11. As well as setting aside a sum of money sufficient to build up the sinking fund, 
the investor is achieving a small but risk-free rate of return on the money so set 
aside.  That reduces the annual deduction from the rent required to build up the 
sinking fund. 

3.6.12. Normally, there is one further factor:  tax.  HMRC do not recognise the 
concept of reconstitution of the original capital.  For tax purposes, they see all 
the income (whether set aside for the sinking fund or remunerative) as income, 
and tax it accordingly.  An adjustment needs to be made to the sum of money 
to be drawn from the annual rent in order to reconstitute the sinking fund to 
reflect taxation of the sums set aside.  I'm not sure that the tax factor is relevant 
here, so I have taken no account of it. 

3.6.13. As I say, as far as I'm aware, this is the only approach used to analyse and 
value leasehold investments.  The only leap of logic required thereafter is to 
accept that the annual benefits of ownership of a residential unit are the 
equivalent of an income for the purpose of this analysis. 

3.6.14. Note that calling the value of the right to occupy "analogous" to the right to 
receive a rent is not the logical equivalent of saying that the right to occupy is 
equal to an adjusted AST rent.  As I suggested to the Tribunal in Sportelli, the 
proposition put to me by Counsel for the landlords in that case - namely that 
the annual value of a property to its owner was no more than the adjusted AST 
value plus growth - was completely inadequate.  The annual value to an 
owner/occupier is a bundle of merits and demerits, of which those are only 
two.  One benefit of the theory approach is that we do not have to quantify 
what  £X per annum is - everything is expressed in terms of X.   So whatever 
is the annual value to the owner of owning a flat, that value is capitalised over 
a given number of years and compared to the same value in perpetuity.  What 
the annual value is does not therefore matter for this narrow purpose. 

3.6.15. At the risk of over-emphasis, I would say there is no other theoretical approach 
available.  In fact, the value of leasehold investments and leasehold interests in 
general varies within a surprisingly wide range in the real world.  The question 
is whether that variation can be reduced to a reasonably respectable and 
reliable average by applying this approach.  Certainly, that is bound to be the 
case in the field of investments, otherwise it would not be the universal 
method.  As we will see when we come to look at the market evidence, this is 
also true of the value of leasehold flats. 

3.6.16. This approach also tends to explain the anomaly of marriage value identified 
by HH Michael Rich QC in Sportelli, namely that the increase in value in the 
freeholder's interest over the term did not mirror the decrease in value of the 
leaseholder's interest over the same term.  The explanation at the theoretical 
level is the different capitalisation rate impliedly applicable, and the use of the 
dual rates to reinstate the lessee's capital on expiry. 

3.6.17. Leaving aside for a further moment whether the theoretical approach finds an 
echo in the real world, there are three other advantages to approaching the 
matter in this way. 
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The theory is free of contamination by the Act 

3.6.18. It's important to understand that the theoretical approach to leasehold relativity 
does away with the problem that constantly bedevils this kind of discussion, 
namely how one should adjust actual observed transactions for the benefit of 
the Act.  The Act is absent from the theoretical approach. All it does is to take 
a given annual value - and for this purpose it makes no difference whether that 
is an objective or a subjective measure - and then capitalises it over a number 
of years.  Note that it is the annual value that is capitalised, not anything 
extraneous like the possibility of getting nearer to the freehold. 

3.6.19. So it is no exaggeration to say that the theory of leasehold relativity bypasses 
the whole controversial problem of assessing what the impact of the Act is 
upon the market.  Of course, that is not for a moment to suggest that the facts 
must justify the theory.  On the contrary, the theory must be shown to be 
consistent with the facts but - as I shall suggest with more force later - when 
the two coincide, if they are consistent, that is a clear indication to any 
objective person that a reasonable theory has been found.  If it is further found 
that the theory has predictive power - as it appears to do - that places the onus 
on a critic of the theory to displace it. 

The problem of hope value in leasehold transactions is neutralised 

3.6.20. Sportelli has stimulated a lot of thought about landlord's hope of marriage 
value.  It's obvious that a landlord buying a freehold reversion is - in part at 
least - buying the hope that one day he will enjoy a share of the marriage value 
released by merging his interest with that of the lessee. 

3.6.21. One of the thoughts stimulated by Sportelli is that the same is probably true of 
lessees buying flats.  They do so in the hope and belief (regardless of the Act) 
that it will be possible to do some sort of deal with their landlord to extend the 
lease they have.  That is likely to affect the bid they make for the flat, making 
it a bit higher than it would otherwise be. 

3.6.22. A simple example to illustrate this is two flats next door to each other on a 
given lease term and of identical size and type.  Assuming the Act away, if the 
landlord of one is implacably determined never to grant a lease extension and 
the landlord of the other is enthusiastic about a lease extension, it's obvious 
that the price payable for the second flat will be higher than the price payable 
for the first flat.  The effect is probably small and may be completely 
undetectable in the real world but, in principle, it's there. 

3.6.23. Again, the theoretical approach bypasses and neutralises that problem because 
one is only looking at the annual value of the flat and comparing that on a 
leasehold basis to a freehold, so the hope of getting a lease extension simply 
does not come into it.   
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The Lands Tribunal is looking for an objective and consistent measure 

3.6.24. In Arrowdell, the Tribunal made it clear that it was looking for firm and 
consistent graphical guidance to enable it to set relativity in future cases.  It 
distinguished between areas where mortgageability is a problem - more or less 
everywhere except central London - and where mortgageability is not a 
problem.  In paragraph 57 of that decision, the Tribunal said: 

...... we have been acutely aware of the difficulty of reaching a 
satisfactory conclusion on relativity in the light of the adequacy of the 
available evidence, and it is clear that this is a problem that is liable 
to confront LVTs in all such cases.  The likelihood is that decisions will 
be varied and inconsistent, while if local perceptions of relativities are 
built up as the result of decisions and settlements it is improbable that 
these will properly reflect no-Act values.  Against this background we 
consider that graphs of relativity are capable of providing the most 
useful guidance.  While it may be that relativities will vary between one 
type of property and another and from area to area, we think that there 
is little doubt that the predominant factor is the length of the term.  It 
ought, we believe, to be possible to produce standard graphs, 
distinguishing between mortgage-dependent markets and those that 
are not so dependent, on the basis of a survey of assessments made by 
experienced valuers addressing themselves properly to the 
hypothetical no-Act world.  We express the hope that the Royal 
Institution of Chartered Surveyors may find itself able to carry out such 
an exercise and to produce guidance in the form of standard graphs 
that can readily be applied by valuers in carrying out enfranchisement 
valuations.  Such graphs could be used as evidence by LVTs, with the 
relativities shown being applied by them in the absence of evidence 
compelling the adoption of other figures. 

3.6.25. The graph of graphs at Appendix 40 obviously cannot give that guidance.  The 
spread between opinions is far too large and, on the face of it, the graph of 
graphs does not reflect what one would expect from relativity at all, 
particularly in the middle ranges. 

3.6.26. It would therefore seem that a theoretical approach to relativity, if it can be 
shown to be consistent with market evidence, is something that would be 
welcomed by those charged with giving guidance on such matters. 

A supportive LVT decision 

3.6.27. In the Montagu Square case, the Tribunal came to the conclusion that relativity 
at 48.33 years should be 81% in that case, exactly on the lowest band of the 
theoretical graph adjusted downwards by two points for onerous ground rent.  
(See the note on the graph at Appendix 4).  They expressed themselves in fact, 
not as basing it on the graph, but upon the market evidence that had been 
presented to them, as follows: 

13. Mr Kay's analysis of the comparables gave him a short leasehold 
value amounting to 81% of the freehold. 
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14. Mr Hamilton's analysis resulted in a relativity of 70%.  However, 
in cross examination Mr Hamilton conceded that he had used the 
wrong transaction price for his main comparable - Flat 4, 12 
Montagu Square.  He had used £1,320,500 when the true 
transaction price had been £1,132,500.  When recalculated using 
the correct price the relativity became 81% and on that basis the 
experts were in agreement. 

15. At the resumed hearing Mr Munro drew attention to a decision of 
the Lands Tribunal in Arrowdell Ltd v. Coniston Court (North) 
Hove Ltd (LRA/72/2005) in which the members had concluded 
that the graph provided by one of the valuers was to be preferred 
to transaction and other evidence.   

16. Nevertheless, in the subject case, the graphs were given little 
weight by either valuer, both of whom were confident in giving 
priority to their analysis of transactions, and it is upon that 
evidence that the Tribunal determined the issue. 

3.6.28. In fact, Mr Kay's evidence was that the market evidence was mainly above this 
level, but that out of caution, he was taking the bottom level of the theory 
graph.  He had in fact expressed himself as follows: 

16.8.4. However, as in the Hamilton Terrace case, I'm determined 
to be cautious in this view until the body of real-world data increases 
further in size.  I am not therefore adopting the implied relativity from 
the best comparable available (namely a flat in the Property sold at the 
valuation date on similar lease terms in an unimproved condition) but 
instead have taken a relativity which lies at the bottom of the 
theoretical graph at 48 years unexpired, namely 83% and adjusted 
downwards slightly (by two points of freehold value) for the onerous 
ground rent payable from review in this case.  In my view, the minimum 
assessment of relativity at 48.3 years for the Flat at the date of 
valuation is 81%;  supported by the average implied relativity from all 
known similar lease length transactions in Montagu Square between 
September 2004 and October 2005 of 80.8%. 

16.8.5. The true level of relativity could well be higher (as 
suggested in particular by the transaction at First/second floors, 24 
Montagu Square). 

3.6.29. In other words, the Tribunal did not in fact base its decision on the market 
evidence;  it accepted Mr Kay's evidence that the market evidence should be 
moderated to the bottom level of the theory graph.  A decision based on 
market evidence alone would have come up higher. 
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My own previous position 

3.6.30. There is a small footnote.  Until very recently, I have been rather dismissive of 
the theoretical approach myself.  I think I was somewhat distracted by the 
graph of graphs (which my own firm publishes), and at that time I had not 
found a great deal of evidence to demonstrate that the real world behaved as 
theory would suggest.  As I shall discuss again with some force below, I no 
longer think that is the case.  I think there is sufficient evidence for one to be 
able to say that the real world behaves much as theory would expect it to. 

How to proceed? 

3.6.31. The critical question therefore is not:  "Is this a departure from previous 
approaches to relativity?";  but "Does the market behave consistently with the 
theory?".  If it does, it's hard to see why one would look further. 

3.7. The market evidence 

3.7.1. Mr Kay has explained his treatment of the comparable evidence on short 
leasehold value in terms of improvements, adjustments for floor level, floor 
area, condition and so on.  He has produced an analysis of each of the 
transactions - resulting in a series of Xs on the theory graph, together with 
annotations - at Appendix 33.  Each X represents a leasehold relativity, related 
to his single, fully-adjusted freehold rate. 

Working to a common denominator:  £/m² at first floor level 

3.7.2. Mr Kay's approach to the comparable evidence is to reduce the entire exercise 
to a rate per square metre at first floor level.  This creates a reference point for 
the shorter lease comparable evidence. 

3.7.3. He adjusts the evidence in a variety of ways, many of which have been agreed 
with other valuers as being apt methods of adjusting as between floors and as 
between different parts of the Square.  This is the same method he used to 
arrive at FHVP.  Using exactly the same method, he has provided a series of 
plottings on the background of the theory graph, which show all the 
transactions he has found at the short leasehold level.  For the present purpose, 
I draw the Tribunal's attention to those that are at about the level of term 
unexpired in the present case, namely the 40-45 year range (with one 
transaction at 38 years).  (I deal with the lower range of term unexpired later in 
this section).  This is of course an analytical approach, producing a matrix of 
values and analysing them accordingly.  Neither Mr Kay nor I have inspected 
many, if any, of the comparables and perhaps Mr Wilson has not done so 
either.  This disadvantage is largely overcome (in my view) by taking an 
encyclopaedic view of the comparable evidence and putting together a 
schedule of what appear to be all the transactions that have actually taken 
place in Cadogan Square, over a reasonable period either side of the valuation 
date. 
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3.7.4. Although in a moment I shall look at some other ways of approaching the 
material, it's highly desirable in forming an objective view of the material, to 
have it all available and to analyse it all, where sufficient facts are available to 
permit analysis. 

Quality of adjustments 

3.7.5. Mr Kay's system of adjustments for matters other than the benefit of the Act - 
with which he has been consistent as between long and short leasehold values - 
is set out at his subsection 3.4. 

3.7.6. No doubt it will be possible to find criticisms of Mr Kay's adjustments for 
condition.  However, it needs to be borne in mind that, condition in Cadogan 
Square is - not perhaps irrelevant - but a factor of muted effect.  Most buyers 
in the Square will refurbish them to their own requirements, almost regardless 
of how recently they have been refurbished.  As to the other adjustments Mr 
Kay has made - bar one - they are either actually agreed with other valuers 
familiar with Cadogan Square, or just sensible and rational. 

3.7.7. The controversial one is adjustment for the benefit of the Act, which justifies 
no fewer than three sub-sections following this one.  To appreciate the 
significance of this - the sole remaining seriously controversial issue in this 
section - I take it as read for a moment, and look at some schedules and graphs 
which show the thrust of My Kay's work. 

Looking at the material from several angles 

3.7.8. I have already drawn attention to the cluster of relativity figures on the A3 
graph at Appendix 33.  If one eliminates the outliers above and below, one 
sees a cluster of results (emphasised with pink highlighting) on and 
immediately around the theory graph at the relevant term unexpired, ranging 
from about 72% to 91%. 

3.7.9. It's also worth looking at the current lease evidence in three other ways.  These 
ways are summarised in the schedules at Appendices 34 to 36. 

3.7.10. The first schedule (Appendix 34) summarises the short leasehold transactions 
"on the Square", that's to say ignoring the arms of the Square which, while 
having the address Cadogan Square, do not actually enjoy the Square itself.  It 
also ignores the "obliques" which have only an angled view of the Square. 

3.7.11. Taking an average of these results gives some 80% relativity - shown on the 
further graph at Appendix 37 as a red square.  This is consistent with the lower 
level of the theory graph at that term unexpired.  Indeed, it has to be borne in 
mind that while onerous ground rent is probably not a factor on the very short 
leases, the leases in the 42-45 year range will generally either have onerous 
ground rents or imminent rent reviews to onerous ground rent.  So, if anything, 
80% can be regarded as conservative. 
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3.7.12. The next schedule is flat comparables by floor;  this one appears at Appendix 
35.  The average relativity drawn from this schedule is 86.6%, well into the 
band of relativity indicated by the theory graph.  The range is from 66.5% to 
an irrational 118%.  Excluding the two lowest percentages and the three 
irrational ones above the graph reduces the average to 85.4%, shown on the 
graph as a green triangle. 

3.7.13. Last, in Appendix 36, Mr Kay manages one direct comparison (the third 
shown there) within the same building, using the common system of 
adjustments, which suggests 86.3% - towards the top of the theory graph level 
at the relevant term unexpired, and shown as a blue circle. 

3.8. Adjustment for the benefit of the Act 

3.8.1. Before passing to some other material supportive of the theoretical approach to 
relativity, I need to deal at some length with the one adjustment about which 
Mr Kay has given no reasoning:  adjustment for the benefit of the Act.  We 
both felt it would be easier for me to explain it here. 

3.8.2. There can hardly be a dispute that someone buying a flat in Cadogan Square in 
these days knows that, whatever the length of lease is, he will be able to get a 
lease extension - compulsorily if necessary.  Moreover, he will know that, if it 
is not possible to agree terms on the price to be paid for that lease extension, 
then it will be possible to refer the matter to an objective and impartial 
Tribunal - this Tribunal - for a determination of the price.  Ultimately it will 
not matter whether the Cadogan Estate is a willing seller at that price. 

3.8.3. Plainly, this is an advantage.  Were the Act not to apply to the flat (as the Act 
requires us to assume), then the price that would be paid in the open market 
would obviously be lower.  But how much lower?  If we are to take what I 
have suggested is the near-universal approach to valuation, we have the 
evidence we need, so this question has to be answered. 

3.8.4. Valuers vary in their views on the question, but I know at least that Mr Kay 
himself and Roland Cullum take the view I do:  the right way of making the 
adjustment is to deduct 25% of the marriage value at the date of the sale.  
There is a case for saying that the adjustment should be higher if a notice has 
been served than if it has not.  However, as there is relatively little agreement 
on the main principle, that is a refinement that is not yet worth debating.  The 
debate still rages on the principle itself. 
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3.8.5. Imagine a flat, the FHVP of which is £1 million, being sold in the open market 
on a lease of n years unexpired.  If n is a fairly small number of years, then the 
purchaser will obviously pay considerably less than £1 million for the flat, 
because he's not getting FHVP, or anything like it.  It's important here to 
remember that, by saying the FHVP of the flat is £1 million, we are fixing its 
value.  The debate sometimes gets muddled at this point by someone saying:  
"You can't actually buy a long lease on these flats for £1 million".  That is an 
error of logic.  By saying the flat is worth £1 million FHVP, one is saying that 
willing buyers can be found and willing sellers can be found at that level.  To 
say that, and then deny that the price actually represents market value, is 
obviously a logical error and has to be avoided.  For the purpose of this 
discussion, the £1 million is a fixed point. 

3.8.6. Let's suppose, for the sake of argument, that the lease is being bought for 
£700,000 and the landlord's interest is £200,000.  Ignoring the difference 
between FHVP and a long lease to simplify, there is £100,000-worth of 
marriage value to be shared between the landlord and the tenant when the lease 
extension is complete, but there is no other value (except one small item dealt 
with at 3.9.16 et seq below).  There is nothing else that the purchaser is buying 
by virtue of getting the lease extension.  Indeed he only gets half.  So he will 
pay his £700,000, plus £200,000 for the landlord's interest, plus £50,000 for 
the share of marriage value to which the landlord is entitled - a total of 
£950,000. 

3.8.7. But actually it does not quite stop there.  This is a "gross profit" figure.  He 
also has to pay four sets of costs, even if all goes well:  he has to pay his own 
valuer and the landlord's valuer;  and he has to pay his own solicitor and the 
landlord's solicitor.  What is now left over is a small sum - or at least a small 
sum by comparison with FHVP - but there is a small profit on paper. 

3.8.8. We now go on from "on paper" to think about the risks and trouble to which 
the purchaser is being exposed by his willingness to proceed in this way, rather 
than by buying a comparable flat for £1 million at the freehold level.  It's 
obvious that the surplus left over is marginal to justify the risks, uncertainty, 
delay and bewilderment that he will experience as the process proceeds. 

3.8.9. Prospective purchasers sometimes ask whether I can guarantee that, once they 
have bought the flat, the total price they will have paid will justify their 
purchase, and leave them with a profit.  I am completely unable to answer that 
question given all the uncertainties that surround leasehold enfranchisement.  I 
am very careful never to guarantee that that will be the outcome. 
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3.8.10. If a purchaser pays so much for a flat that, by the time he has completed his 
lease extension, he has paid more than its FHVP, then - certainly if he does 
that knowingly - it will be an irrational purchase.  The seller could always 
extend and then sell.  By selling with the unexercised right to extend, he 
transfers the risk and cost of extending to the purchaser.  It is irrational to 
suppose that the purchaser will simply pay the whole of the estimated profit to 
the seller.  It therefore seems to me that the very most that one can expect 
someone to pay for the benefit of the Act is half the gross profit arising on 
lease extension, and he will have to share the other half with the vendor.  That 
is the approach Mr Kay and I adopt. 

3.9. Criticisms of the 25% marriage value approach 

3.9.1. Here I deal with five criticisms that have been levelled at this approach.  Two 
of them can be dismissed simply. 

Purchasers are irrational 

3.9.2. The first is that purchasers are irrational and pay far over what would be a 
rational figure for their flats when they buy short leases.  My view of that has 
been touched on above.  It can be summed up in the sentence:  "That way 
madness lies". 

3.9.3. If it were said that the actions of the universe of purchasers and vendors who 
make up the market is irrational, and that their behaviour cannot be analysed, 
this would certainly make leasehold enfranchisement valuations - not to say all 
forms of valuation - virtually impossible.  Actually, the job of the valuer, 
ultimately a theorist of sorts, is to make rational sense of a confused world in 
order to establish where value lies.  People are not irrational;  they consult 
their own financial interests when entering into transactions of this importance.  
While any single transaction can sometimes be shown to be irrational in some 
way, the totality of transactions cannot.  The irrationality in one direction 
balances the irrationality in the other.  The whole is capable of being analysed 
in terms of a theoretical framework.   

3.9.4. Additionally, it is a commonplace experience for Mr Kay and me to be asked 
to advise purchasers, either formally or informally, on the price likely to be 
payable under the Act when a purchaser is contemplating the purchase of a 
short lease with the benefit of a notice.  Sometimes the purchase proceeds after 
this advice has been given, and sometimes it does not.  We have even had the 
experience of being consulted more than once about the same flat.  In other 
words, it appears that our advice is such as to put people off buying at certain 
exaggerated prices, where an inadequate allowance is being made for the cost 
of buying a lease extension. 
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No fixed point for the analysis  

3.9.5. The second criticism, also touched on above and arguably even more 
misconceived, is that freehold value is changeable when one is thinking about 
leasehold relativity.  I have dealt with this at paragraph 3.8.5;  by definition it 
is not.  The principle is that the valuers have agreed what the value of the 
freehold is.  That is now a fixed thing and it's by reference to that fixed thing 
that one is trying to establish relativity.  To do that, while suggesting that the 
fixed thing can be changed, is inimical to rational analysis. 

The approach is self-referential 

3.9.6. The third criticism is this.  It might be (and has been) said that, to arrive at my 
25% marriage value, I start with my relativity;  the suggestion is that the 
exercise is mathematically self-referential, or possibly just circular reasoning. 

3.9.7. I do not, and it is not. 

3.9.8. When I do my first rough assessments of price payable, I look at a range of 
possible outcomes on a variety of assumptions.  I have not yet come to a view 
on relativity.  I watch how marriage value changes in the process.  I get a 
rough assessment of marriage value from this process, take about 25%, and 
then go well over it to reflect the possibility of a higher outcome.  This is 
analogous to the mental processes of an analytical purchaser or his advisors, 
and a process my firm uses when advising purchasers before buying a flat;  it's 
best to be a bit pessimistic. 

3.9.9. This assessment is then used as a reasonable guide to the adjustment we need 
to make for the benefit of the Act.  I then use this tentatively on all my 
comparables to adjust them.  They'll all give a different answer, and I am alive 
to the possibility that, if they appear to give an inconsistent or implausible 
answer, I may have to go back to the beginning of the exercise.  It's only at the 
end of this process that I begin to come to a view on relativity.  I have in mind 
the graph of graphs and the theory graph as a background as well.  The totality 
of these factors feeds into the view I then come to on relativity.  The final 
relativity figure has not yet emerged from the process, and may not emerge 
until I begin to agree valuation factors with my opponents in preparation for 
the hearing (as, regrettably, has not happened in this case). 

3.9.10. So there is no circularity involved in the approach I use, nor can it be said that 
I begin with my relativity to get to my 25% marriage value.  The result of this 
way of proceeding is more likely to produce an exaggeration of the benefit of 
the Act than an understatement, though in principle it could be either.   

3.9.11. This can be seen in Mr Kay's conservative use of the 25% principle;  he has 
increased what he thinks the adjustment should be at 25% of marriage value, 
as well as accommodating the delay factor dealt with at 3.9.17 et seq below. 

3.9.12. There is at least one algebraic method of extracting the benefit of the Act from 
a market sale without using relativity at all, but that is probably a 
sophistication too far for the present purpose. 
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Convenience of paying years later 

3.9.13. The fourth criticism of the 25% marriage value approach is that the acquisition 
of the short lease gives the purchaser the opportunity to pay only a proportion 
of the full value of the flat, and to pay the balance at a time more convenient to 
him some time in the future.   

3.9.14. At first blush, one would think this would be an advantage but, as a matter of 
fact and observation, it is not.  People will generally pay more for a flat with 
the assignment of a notice, enabling them to proceed with a lease extension 
immediately, than upon the basis that they will have to wait two years before 
serving notice to extend the lease themselves.  They still have the option of 
withdrawal if it suits them, subject always to paying abortive costs. 

3.9.15. As far as I know, it is universally agreed among valuers that the value of a 
notice served is greater than the generalised benefit of the Act.  To say that the 
delay in paying part of the price is one of the benefits implies that one would 
pay more for the generalised benefit of the Act than for the assignment of the 
notice, and that cannot be.  On the contrary, I have direct professional 
experience of dealing with cases where aggrieved purchasers sue their 
professional advisors because the assignment of the notice to them has gone 
wrong in some way at the moment they purchased the flat. 

The process often takes a year 

3.9.16. The fifth criticism - one which I think is justified - is that one should make 
some allowance for the interest gained by not having to pay the lease extension 
price immediately.  If, for example, we say that a given lease extension will 
cost half a million pounds, and that there is an anticipated delay of a year 
before it will be necessary to hand over the half million pounds, that has an 
interest value which might be calculated perhaps at 4-5% or £20-25,000.  This 
suggests that 25% of marriage value should be supplemented by a further 4-
5% of the anticipated price payable to reflect this benefit. 

3.9.17. There are some subsidiary points to take on the delay factor - it will be offset 
by any large running ground rent, and shrunk by the 10% deposit paid on 
service of a notice, but these are minor matters for the present purpose.  Mr 
Kay's adjustments for the benefit of the Act therefore accommodate the delay 
factor, as well as the conservatism required of cautious analysis. 

Conclusion on the criticisms 

3.9.18. In my opinion, it was therefore right for Mr Kay to adopt his approach in 
adjusting the transactions for the benefit of the Act. 
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3.10. Alternative approaches to the benefit of the Act 

3.10.1. The approach is regularly attacked in the Tribunals, but on bases that appear 
irrational to me.  These two bases are:  to deduct a given percentage of the 
value from the observed market transaction;  and the other is to adopt what is 
often referred to as the "estate agent" approach. 

Deduct a percentage from the value 

3.10.2. Several valuers suggest that the right way of approaching the benefit of the Act 
is to deduct a certain number of percentage points of price paid, or of FHVP, 
from the price observed.  To my mind, this approach is misconceived unless it 
is used, as Mr Kay has used it, as a well-considered proxy for 25% of marriage 
value. 

3.10.3. The first objection is that the benefit of the Act must vary over the term of the 
lease.  Taking off a few points of FHVP is really a circularity.  Until you have 
actually looked at the benefit to the purchaser of the existence of the Act, in 
terms of what it adds in marriage value, you cannot judge the correct 
adjustment in terms of points of FHVP. 

3.10.4. The most extreme version of that proposition I have heard is that 10 points of 
FHVP should be deducted.  With the utmost respect to the person who said 
that, it strikes me as an absurdity.  There is no possible way of justifying a 
level of that kind when comparing (as one must) the benefit of buying a flat 
and then obtaining a lease extension with buying a long lease of such a flat to 
begin with.  The "10 points of FHVP" proposition amounts to the notion that 
every single flat purchase on a short lease is irrational;  that someone would 
rather pay more to buy a long lease on a flat the hard way than to buy it the 
easy way - by simply buying such a flat in the open market on a long lease to 
begin with. 

3.10.5. To begin the whole of one's valuation approach on the assumption that people 
are irrational is hopeless.  Of course, some individual actions cannot be 
justified rationally but, overall, market behaviour can be seen to be rational, 
and a ready explanation is available, namely that suggested in this section. 

Purchasers just deduct the lease extension price 

3.10.6. An equally fallacious approach, although superficially more attractive, is what 
one might refer to as the "estate agent" approach.  An estate agent is inclined 
to say that the price people pay is the long lease value minus the cost of the 
lease extension.  Indeed, in the research for Arrowdell, estate agents told me 
exactly that.  However, the problem outside central London (Arrowdell 
concerned a building in Hove) is completely different.  The market is not made 
up of people who have general sources of finance and are therefore interested 
in the kind of annual value approach to the problem that theory suggests.  The 
problem in Hove - as in most places outside central London - is that, below 
about 60-years unexpired, flats suddenly become virtually or actually 
unmortgageable.  So the critical question is what price will have to be paid to 
the landlord for the lease extension, and it's usually paid at the same time that 
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the purchase proceeds, following a brief negotiation.  That is not the case in 
central London;  usually purchasers in central London buy with the benefit of a 
notice, and then proceed with the lease extension claim. 

3.10.7. The starting point for understanding that properly is the problem of margin of 
error in valuation.  It usually comes as a surprise to the layman that a 10-15% 
margin either way is allowed before such a valuation can even be suggested to 
be "wrong".  (This is a proposition derived largely from negligence cases).  In 
a £1 million flat, this means that there is a range of some £300,000 within 
which one can value and not be "wrong". 

3.10.8. This is the explanation for the bewildering variety of views one gets about the 
value of a flat, especially if it's an unusual one, from a series of estate agents, 
and how commonplace it is to find either that the final price is dramatically 
below the price originally quoted, or that there is bidding above the price 
quoted.  As I have suggested above in terms of the advice I give purchasers 
myself, trying to gauge with precision what the gross price will be once the 
lease extension has been paid for is a very difficult exercise, not least because 
it involves a residual-type calculation.  The value of the flat on its present lease 
is a big value.  The value it will have on a near freehold basis is also a big 
value.  So the price one is looking for can be seen as a residual between these 
two large values.  Residual valuations are notoriously unreliable.  One must 
therefore take with a pinch of salt anything estate agents say about such 
difficult-to-establish figures.  The share of marriage value in price paid is 
slender, expressed in terms of FHVP.  It's therefore not surprising that estate 
agents use rough rules of thumb to describe it.   

3.10.9. So while superficially attractive, the "estate agent" approach to the benefit of 
the Act does not get any nearer to the answer.  The answer still requires a 
proper analysis.  I strongly suggest that the proper analysis must involve a 
share of the marriage value, somewhere between 0 and 50%, most likely 
centring on 25%. 

3.11. Support for the theoretical graph at shorter terms in Cadogan Square 

3.11.1. Turning back now to the graph at Appendix 33, the Tribunal will note an 
extensive cluster of transactions at the 16-19 year unexpired level.  It's visually 
obvious at once that these are supportive of the theory graph, and sharply 
contradict the graph of graphs (Appendix 40).  The market results range from 
41 to 79%, with a strong clustering at 50-70%, in and slightly above the 
theoretical range.  By contrast, the graph of graphs suggests between 30% and 
54% at this level of term unexpired.  Bear in mind here that the entire Square 
has been canvassed;  it's quite possible that Mr Kay has missed the odd 
transaction in the period in question but, if he has, the number of transactions 
missed must be small indeed.  Not only has he canvassed LonRes and various 
websites which draw their information from the Land Registry, he has also 
consulted every surveyor he knows to be intimately involved with Cadogan 
Square in compiling his data.   
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3.11.2. This data can also be looked at in two other ways.  First, by averaging the 
results "on the Square" only, as discussed above at the 42-45 year unexpired 
level.  This is done is Appendix 34.  The resulting figure is 57.9%, well into 
the theoretical range, as shown by another red square at this level of term 
unexpired (see graph in Appendix 37).  Contrast this with the corresponding 
numbers on the graph of graphs:  30-54%.  The lowest level of that range is 
completely untenable in the light of this evidence. 

3.11.3. Last, Mr Kay gives two more "same building" results - shown on the graph at 
Appendix 36 and as two further blue circles on the graph at Appendix 37.  The 
average of the two is comfortably within the theory range. 

3.11.4. It therefore becomes very difficult to make out a case for any approach based 
on any line on the "graph of graphs", particularly in the range from about 15 
years to 60 or so, when the contrast between the opinions of valuers as 
expressed in the graph of graphs on the one hand, and fact and theory on the 
other, is so great. 

3.12. Support for the theoretical graph beyond Cadogan Square 

3.12.1. The material in binder B+K 2 is structured similarly to the binder at B+K 1.  It 
provides an analysis of a leasehold transaction comparing it to, and deriving a 
relativity percentage from, a freehold or near-freehold value.  In addition, we 
have provided a set of the property particulars where available, together with 
an extract from the office copy at the Land Registry.  The binder is supplied 
just for checking the veracity of the information provided, and the accuracy of 
the calculations.  The material can be seen summarised in the graph at 
Appendix 41. 

3.12.2. The graph deals with other relativity material derived from other cases.  I 
ought, in view of my duty, to say that, in the case of the Portland Place, Eaton 
Square and Sussex Lodge transactions, in one form or another these have all 
been rejected by Leasehold Valuation Tribunals as reliable indicators of 
relativity.  Nonetheless, I believe the logic to be good;  I do now detect an 
unmistakeable merger of theory and observable fact. 

3.12.3. The Eaton Square transactions were given a slight - and to my mind, 
inadequate - nod in the Portland Place case, but these were at less than half the 
term unexpired in the instant cases.  So, even though they tell us something 
about relativity in the absence of the Act, for the present purpose they are just 
part of the general validation of the theory graph by reference to market 
evidence. 

3.12.4. In the Portland Place case, Will Robinson gave evidence on the matching pair 
in Eaton Square.  This was extremely important there, and would also be 
extremely important in Cadogan Square were one looking at leases in the 15-
20 years unexpired range.  The relevant details are given at tab 105 in binder 
B+K 2, together with the report that he provided in that case.  While the 
Tribunal rejected, or largely rejected, the evidence he gave, I found this 
surprising.  The transactions are obviously subject to the criticism "one 
swallow doesn't make a summer", but it seems to me that it ends there.  Given 
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that such "swallows" are unique, attention should be given to any found.  In 
more natural language, the opportunity to observe a transaction unaffected by 
the Act, and to compare it with a long lease transaction in a virtually identical 
flat, is most important evidence.  It cannot be the sole foundation of a position 
on relativity, but it stands very comfortably in the range of real-world evidence 
shown on the graph at Appendix 41 in this case. 

3.12.5. I hope it goes without saying, but I will nonetheless say, that this collection of 
information is not selective.  In other words, I have not picked only 
transactions which support my a priori view and the theoretical graph.  I have 
included everything I have come across in the course of preparing for the 
Portland Place and Sussex Lodge cases, as well as in my negotiations in 
relation to Malvern Court. 

3.13. Two other graphs 

3.13.1. Before passing on to the conclusion of this discussion and an attempt to 
synthesise the theory with the market evidence, I ought just to touch on two 
other graphical approaches to leasehold relativity, both of which originate with 
my firm. 

The graph of graphs 

3.13.2. The first of these is a document which has gradually become familiar to 
Leasehold Valuation Tribunals, namely the "graph of graphs". 

3.13.3. Until relatively recently I used to find this graph very useful myself.  It is a 
graphical representation of leasehold relativity.  A curved graph is something 
it's almost impossible to hold in the mind, so having some sort of graph to read 
from, even if one does not take it very seriously as such, is a useful aid.  A 
second benefit is in relation to advising clients in advance.  One can have a 
good idea of what an opponent firm is likely to say relativity is, by reading 
their position off the graph. 

3.13.4. By contrast, as a guide to actual leasehold relativity - contrary to what I used 
to think - it is virtually useless.  It amounts in effect to little more than some 
educated guesswork about what relativity might be.  It represents settlements, 
decisions and opinions, all of which ultimately do not answer the question:  
"What is the level of relativity?";  but the question "What do others think 
relativity is?"  Indeed, I have to express some alarm at the use that the graph 
has been put to recently by Leasehold Valuation Tribunals themselves.  It's 
really not possible to read off this document and get the answer to relativity 
problems.  It's only a clue about what people think. 

3.13.5. It may be objected that some of the material in question is factual.  In 
particular, that is what is claimed for the Gerald Eve, and Savills 1992, lines. 
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3.13.6. However, the material behind the Gerald Eve line is apparently now lost.  I 
have often asked George Pope and Ian Macpherson for that material.  It 
appears it no longer exists.  Moreover, it seems as though what it amounts to is 
a comparison of freehold houses, subject to and not subject to the Act, either 
side of the rateable value limits in the 1967 Act, between 1967 and 1993.  It's 
perhaps a bit unkind to call this completely hopeless, but certainly: 

• it derives from a recollection rather than a set of checkable facts; 

• it restricts itself to a very narrow range of property; 

• it does not appear to be a smoothly rising line; 

• it deals with houses rather than flats (where a freehold is qualitatively as 
well as quantitatively better than a leasehold);  and  

• it relates to a period so long ago that, in normal valuation, one would not 
dream of making reference to it. 

3.13.7. There is also the question of whether relativity is consistent throughout the 
property cycle.  I rather doubt it;  it seems likely that short leases will decline 
in value more than long leases in poor markets. 

3.13.8. I did once invite Ian Macpherson and, through him, the Grosvenor Estate to 
make a comparison between the parts of Eaton Place owned and not owned by 
the Grosvenor Estate before 1993.  This might have given some rather better 
clue as to how flats compare to flats on short and long leases.  For reasons that 
were not explained, the information was never forthcoming and the invitation 
was never taken up, despite repeated requests. 

3.13.9. As to the 1992 graph, I have it on the authority of Robert Orr-Ewing, who was 
around at the time, that the methodology used by the compilers of that material 
was so poor as to make that study completely valueless.  That is of course to 
say nothing of illogical shape of the Savills 1992 graph.  A relativity line 
cannot be more or less straight. 

Graph of relativity in the suburbs and provinces 

3.13.10. For completeness, I also put at Appendix 42 a revised version of the "suburbs" 
graph shown to the Lands Tribunal in Arrowdell.  The Tribunal fixed the 
relativity there precisely on the suburban graph, as shown on the graph itself, 
as well as the graph at Appendix 41.  Coincidentally, this was also around 
about the level the theory graph would suggest at that term unexpired.  I do not 
think either of these effects was intended by the Tribunal to validate the 
graphs, or at least not at lower terms unexpired.  In addition, as I have said 
above, mortgageability is the primary feature of relativity in the suburbs but 
not in central London, so the "suburban" graph has nothing to contribute to the 
present discussion. 
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3.14. Conclusion on "normal" relativity 

3.14.1. My conclusion can be expressed very shortly.  The theory graph ought to be 
right because I have never heard anyone suggest any other theory of how 
relativity behaves.  Much more importantly, it is consistent with the evidence, 
allowing of course for the vagaries of the real world, and it has predictive 
power.  In other words, it is capable of suggesting in advance what relativity 
will be achieved on average, and within an acceptable range, at any given level 
of term unexpired relative to a known value at the freehold level. 

3.14.2. So the view I now take on relativity is that the theory graph is to be preferred 
as an approach to relativity - "normal" relativity at least - to any other method 
known.  Of course, it will always be necessary to check the resulting values in 
the real world by researching market comparable evidence, but I anticipate that 
in general the evidence will support the theory graph.   

3.14.3. I appreciate that, at least for the time being, all this remains fairly 
controversial.  I therefore suggest that an apt approach for the time being is to 
take the bottom level of the theory graph as a reasonable guide to the likely 
level of ordinary relativity (onerous ground rent - "OGR" - to be dealt with in 
the next section). 

3.14.4. At one level, one could say this is irrationally conservative.  If the appropriate 
capitalisation rate for a freehold is around the 5% mark, then it would not seem 
rational to place it at the same level in the case of a leasehold property, and the 
bottom-most line of the theory graph is 5%.  Nonetheless, with the reservation 
that it may seem appropriate to move further into the range of the theory graph 
in due time, I use the bottom-most line as the most likely indicator of normal 
relativity for the time being.   

3.14.5. The "apt relativity" looked for at paragraph 3.2 above, to be applied to FHVP, 
is 78%.  This of course is the figure for "normal" relativity.  I now turn to the 
adjustment to that figure for OGR. 
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4. Adjustment to relativity for onerous ground rent ("OGR") 

4.1.1. The fourth page of the valuation summary at Appendix 45 shows that the 
ground rents on review will vary from some £4,000 to some £14,000 per 
annum following review.  These are certainly unattractive ground rents for the 
lessee to pay.  Indeed, they sound more like a rack rent in a small property 
than a ground rent.  They represent a dramatic increase on the rent strictly 
current at the date of valuation, and of which only one more quarter fell to be 
paid. 

4.1.2. So the subject of OGR is what effect, if any, these ground rents might have on 
the value of the current leases.  Put another way, what adjustment should be 
made to normal leasehold relativity to reflect the less attractive or "onerous" 
quality of this level of ground rent?  I am aware of only three techniques which 
are used to make the necessary adjustment.  I deal first with the two techniques 
I think are inadequate to make it. 

4.2. The estate agent's approach 

4.2.1. If you ask an estate agent what he or she thinks the effect is, the answer may 
probably be so equivocal as to make it impossible to say.  This is probably a 
reflection of a market reality.  While it might well be that a purchaser would 
be troubled by an OGR, it may be very hard to say what the effect is.  It goes 
further than that;  it's observable that OGRs which have yet to take effect and 
are a few years off seem to be disregarded by purchasers altogether. 

4.2.2. However, I doubt whether that is also the case for ground rents already 
payable or which are imminent, as here.  So, while it's tempting to say that the 
effect is none or negligible, a more analytical approach is needed. 

4.3. The Gerald Eve approach 

4.3.1. As far as I can make out, the Gerald Eve approach to this problem is to look at 
the matter from a freeholder's angle, using a low "normal" ground rent, and 
then capitalising the difference at freehold rates. 

4.3.2. Again, I would suggest that this approach is misconceived, albeit in the 
opposite way to the estate agent's approach.  The problem is a problem from 
the leaseholder's angle not the freeholder's.  Any analysis must reflect first 
what might be a "palatable" ground rent to a lessee (if any can attract the 
description "palatable"), and to capitalise the excess at leasehold rates - if dual 
rates are appropriate, then at dual rates. 

4.4. My approach 

4.4.1. That then is my approach to the problem.  The relevant calculations are set out 
on page 6 of the valuation summary at Appendix 45. 

4.4.2. To take the Tribunal briefly through this calculation, I start by assessing the 
"normal" relativity as set out in section 3 above. 
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4.4.3. I then take what I anticipate to be the total ground rent and assess the "non-
onerous" or "palatable" level of ground rent.  It seems to me that something 
around £2,000 per flat would not be a very significant sum of money in the 
context of a £1 million-plus flat, and it would therefore seem that one could 
deduct £12,000 from the ground rent to assess the "onerous" element.  This 
then gets capitalised at a suitable leasehold capitalisation rate of 7% at dual 
rates:  adjusting for sinking fund and tax.  Tax is a significant factor in this 
calculation;  the lessee will indeed pay the onerous ground rent out of taxed 
income. 

4.4.4. One can then divide the resulting capital sum by the freehold value to assess 
the likely impact on relativity expressed as a percentage of freehold value, and 
an appropriate deduction from "normal" relativity.  The Tribunal will see that 
this calculation has the effect of adjusting my normal relativity figure of 78% 
downwards to 74%. 
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6. The rents on review 

6.1. Part of the calculation in the valuations at Appendices 1-18 is the head rent on review - 
a vital part of the calculation, as the increase at that date is enormous.  The basis of 
review is set out in clause 4(D) of the headlease dated 25 March 1986, the effect of 
which is summarised at paragraph 3.2.3 of the draft agreed statement. 

6.2. The relevant capital values 

6.2.1. In my view, the relevant capital values are the FHVPs multiplied by the 
relativity taken from the theory graph, in accordance with the principles set out 
above and being 87%. 

6.3. Packaging discount 

6.3.1. There is another argument:  that the value of the whole building is less than the 
aggregate of the flat values, but that again is not a point I am taking on this 
occasion.  It is one that Mr Wilson finds unattractive, and we appear to have 
enough differences without taking that controversial point on this occasion. 

6.4. Allocated to the flats by service charge percentages 

6.4.1. It should be noted that the sub-rents are proportionate to service charge 
percentages, and not to freehold values.  This skews some of the resulting 
valuations of the flats.  The effect is most obviously seen in a varying 
proportionate level of marriage value in the final figures. 
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7. Treatment of the Respondent's interest in the flats 

7.1. There are three ways in which the Respondent's interest in the flats can be calculated.  
(I disregard the headrent, which will be unchanged by the lease extensions both at the 
date of valuation and on review).  These three methods are the methods to be canvassed 
before the Court of Appeal in Sportelli, namely:  a) the Lands Tribunal's decision, 
namely that a 5.00% deferment rate should be applied, and that no adjustment should 
be made for landlord's hope of marriage value;  b) the landlords' appeal, namely that 
5.00% should be applied, but that an addition for landlord's hope of marriage value (I 
think they say at 20%) should be made to the value of the interest so calculated;  c)  the 
tenants' appeal, namely that the landlord's interest should be calculated on the basis of a 
market deferment rate, subject to deducting landlord's hope of marriage value from the 
figures so calculated. 

7.2. In the present hearing, methods (b) and (c) are not presented to the Tribunal, though the 
parties no doubt reserve their rights in this respect.  My instructions are to value the 
landlord's interest on the basis of method (a) above, namely the decision in Sportelli, 
and not to attempt a hope value calculation. 

7.3. This is not therefore a difficult mathematical exercise;  one simply takes the FHVPs 
and calculates the present value of the reversions on the basis of a 5.00% deferment 
rate, both before and after the lease extensions.  The diminution in the value of the 
Respondent's interest is the difference between the resulting figures.  These are set out 
in section 1A of each of the 18 valuations presented. 
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8. Treatment of the interest of the Intermediate Landlord 

8.1. In this section, I discuss the three possible ways of assessing the diminution in the value 
of the Intermediate Landlord's interest as a result of the six lease extensions. 

8.2. I immediately take it as read that the Intermediate Landlord's position after lease 
extensions will involve a negative return.  On the one hand, he will receive nothing 
from the Claimants and, on the other, he will have to pay a substantial annual sum to 
the Respondents.  There will therefore be an annual negative cash flow;  money will 
flow out from the Intermediate Landlord, but it will not flow in to him at all. 

8.3. Property interests of negative value are not unheard of.  They arise most commonly in 
over-rented commercial properties, where a reverse premium is paid to an assignee.  
The Courts occasionally encounter property interests of negative value - see for 
example the Shortlands Case.  However, property interests with substantial, actual 
negative rental flow must be a rarity in the property market, for obvious reasons.  There 
would be a powerful reluctance to acquire an interest which resulted in such a negative 
cash flow for so many years.  Nonetheless, the job of the valuer is to consider transfer 
of such an interest from one person to another in the market. 

8.4. Three bases at large  

8.4.1. In this section I review three bases for calculating the diminution in the value 
of the Intermediate Landlord's interest.  I have not quoted the text of the Act in 
this respect, because this is a matter which will doubtless be the subject of 
extensive submissions by learned Counsel on both sides.  Suffice it to say that 
the three bases I have considered are these: 

1. that the value of the Intermediate Landlord's interest before lease 
extensions is zero, and that the negative return thereafter should be 
capitalised on a market basis; 

2. that the value of the interest is zero before, and a minor intermediate 
leasehold interest ("MILI":  see Schedule 6 paragraph 7 of the Act) after;  
and 

3. as per (2), but with the bizarre refinement that the review rents - critical 
to valuation, and imminent at the date of valuation - are ignored. 

8.4.2. Other approaches were under discussion between the parties in advance of 
preparation for the hearing, but these do not form part of my instructions.  It 
has been suggested:  first, that the headrent might be commuted;  and second, 
that the gross income flow to the Intermediate Landlord before lease extension 
might be capitalised at dual rates.  Although it's somewhat outside my field, I 
cannot see that either of these bases is meaningful, but that is no doubt a 
matter for Counsel in due course. 

8.4.3. My only contribution to that debate is to consider capitalisation of the headrent 
very briefly at section 9 below.  I also touch briefly on capitalising the rental 
income of a headlessee at dual rates, which also plays a part in the OGR 
discussion at section 4 above. 
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8.5. Basis 1:  The market approach 

8.5.1. Abstracting from the present situation for a moment, suppose I have a negative 
annual cash flow of £1,000 per annum, and of which I wish to relieve myself.  
I am therefore looking for somebody to whom I can transfer my interest.  It's 
rather strange to think in terms of "vendor and purchaser" in such a situation;  
it's probably easier to think in terms of "party and counterparty", being 
expressions commonly used in financial markets.  In my example, I am the 
party and the transferee is the counterparty. 

8.5.2. Let us simplify further and say that the £1,000 per annum cash flow will last 
for exactly 10 years.  So, what I am looking for is a counterparty prepared to 
take on the liability to pay out the £1,000 a year that otherwise I should have to 
pay out.  I hope it's entirely obvious that I will not receive anything in 
exchange for passing this liability to the counterparty.  On the contrary, I will 
have to make a payment to the counterparty to make him willing. 

8.5.3. What payment must I make? 

8.5.4. I can easily see the counterparty responding by saying "£10,000", being the 
sum which will put him in a position of total certainty that he can meet the 
liability as it arises.  I might say that would be a bit unfair;  he can use the 
money meanwhile.  He might respond that his ability to do that would be his 
profit on this extraordinarily unattractive proposition.  Nonetheless, I might 
ultimately be able to persuade him to accept some sort of modest discount to 
the £10,000 to reflect the fact that he can make use of the funds in the years up 
to the end of the liability, but I think it is obvious that the discount will be low.  
After all, if a remunerative rate is used, I am taking away the only incentive he 
could possibly have to entertain such a transaction. 

8.5.5. I think the very best deal he would do would reflect a totally risk-free rate - 
one that places himself in a position of total certainty that he will able to meet 
the liability with the funds. 

8.5.6. Now it happens that the Lands Tribunal in Sportelli had occasion to consider - 
at enormous length - what the risk-free rate might be.  They concluded, very 
convincingly to my way of thinking, that the rate was 2.25%.  So that is the 
rate I use.  Any additional return to the counterparty over the 10 years in my 
example is his incentive to do the deal in the first place. 

8.5.7. I ought now to make it clear that the problem in this Building is much worse 
than the problem I have described above. 
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8.5.8. First, a counterparty of uncertain financial substance would be completely 
useless in this situation.  The party would have to be sure that the counterparty 
was of sufficient financial probity and substance to ensure that the liability 
would in fact be discharged annually and promptly on principles of privity of 
contract (which certainly apply to the headlease).  The failure of an assignee 
counterparty to meet the liabilities would result in the Respondents coming 
back to the Intermediate Landlord for the sum to be paid, regardless of what 
the Intermediate Landlord had paid out in order to relieve itself of the 
responsibility. 

8.5.9. Second, any return to the counterparty would be subject to tax, so a 2.25% 
risk-free return is in fact a 2.25% return minus tax to a UK resident.  It might 
also be said that the margin between remunerative rates and 2.25% is not 
adequate to compensate the counterparty for his trouble. 

8.5.10. Third, there is a nasty additional feature to this particular headlease in that the 
negative income flow is very likely to rise on rent review in 2027 and 2048.  
By definition, the cash amount of a sum to be determined in the future cannot 
be predicted in advance.  Note that this is a different problem from the 
problem of capitalising review rents for the purpose of positive income flows.  
In the present kind of calculation, to budget adequately, you do in fact have to 
know what the figure is.  In my view this would be an additional - and very 
grave - adverse feature of the transfer of the Intermediate Landlord's interest to 
a counterparty.  Nonetheless, this is the meaning of valuation:  "At what figure 
could the interest be transferred in the open market?"  No other approach to the 
matter will deal with valuing the Intermediate Landlord's interest after lease 
extensions. 

8.5.11. Last, reverse premiums often being treated by HMRC as taxable supplies, 
VAT may be payable. 

8.5.12. Nonetheless, in spite of the serious reservations that these four problems 
represent, for the present purpose I restrict myself to valuing the negative 
income flow at the risk-free rate of 2.25%, and not at a yet lower rate. 

8.5.13. The Tribunal may wonder about the difference between this approach and 
what was referred to as the "Duxbury fund" approach used in Wendover Court 
by Jennifer Ellis - an approach which was commended by the Tribunal in that 
case.  I have done some mathematical workings to try and demonstrate that the 
two approaches produce the same result.  I have not appended them at this 
stage, partly because my maths is probably not quite good enough to reconcile 
the two methods, but the Tribunal may be assured that the two methods give 
almost identical results.  I have a feeling the Tribunal already has enough 
material to contend with without trying to look at that as well, but the figures 
are available if either the Respondents or the Tribunal would like them. 

8.5.14. The valuations on Basis 1 are at Appendices 1-6. 
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8.5.15. The Tribunal may be troubled by the marriage value figures in valuations 5 
and 6.  The effect can be seen most easily on the summary at Appendix 45:  no 
marriage value is generated.  The workings that lead to this result can be seen 
behind tabs 5 and 6 where the relevant valuations are set out in full.  Taking 
the third floor flat as an example, the marriage value is shown as negative 
£16,219, which I therefore treat as zero.  A similar result can be found at 
valuation 6 in a similar position, where a negative marriage value of £50,786 is 
generated. 

8.5.16. I have said elsewhere that negative marriage value is usually a sign of 
valuation failure.  Here it is generated by the high level of compensation 
needed for the Intermediate Landlord on the assumptions of the Act.  This is 
an artifice imposed by the Act, given that massively negative interests do not 
normally pass through the market at all. 

8.5.17. I order to show that - but for that effect - the level of relativity I have selected 
would be realistic, I give at Appendices 43 and 45 what these valuations would 
be were there no Intermediate Landlord.  The Tribunal will see that the 
resulting calculations generate positive marriage value of £57,765 and £33,636 
respectively. 

8.6. Basis 2:  MILI 

8.6.1. The MILI formula requires capitalisation of the negative income flow on the 
basis of the yield on 2.5% Consols the Friday before the valuation date.  The 
printout from the UK Government debt management office is at Appendix 25.  
All the considerations discussed above would apply, except that: 

• the rate applying on 4 November 2005 (4.40% to the nearest two decimal 
points) is used for 62B; 

• the rate applying on 18 November 2005 (4.26%) is used for the Garden 
Rear flat;  and  

• the rate applying on 11 November 2005 (4.39%) is used for all the other 
flats. 

8.6.2. The calculations are different only in terms of using those rates rather then the 
Sportelli risk-free rate of 2.25%. 

8.6.3. I see that the Act uses the expression "rent payable" in paragraph 8(4) of 
Schedule 13.  In fact, the expression is used twice.  I appreciate that the 
meaning of this phrase is likely to be a matter of legal submission but, dealing 
just with the commonsense meaning:  if I were asked what the "rent payable" 
was under a lease, I would try and give an answer for the whole of the term of 
that lease.  I might say, for example:  "The rent now is £X, but I expect it to 
rise to £Y in two years' time and then continue at that rate to the end of the 
term", or some such answer.  To focus only on the current rent would be 
misleading -  the more misleading if the current rent were very low relative to 
the review rent, and even more so if the review rent were to come on stream 
more or less immediately. 
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8.6.4. If I am attempting to assess a rent at a future date, I have to do it by reference 
to current values.  I do not know what the future holds, any more than anyone 
else does.  So my answer, whether to an investor or a prospective tenant, 
would be an explanation of what the rent would be if the review took effect 
today, though no doubt I would draw attention to the possibility that the rent 
would either be higher or lower when the time came.  The invariable principle 
in valuation is to look at future prospects through the eyes of the investor who 
makes an investment decision.  This is reflected in the yield, not in an attempt 
to assess what the rent will be at a future date. 

8.6.5. The corollary of this principle is that any subsequent reviews are ignored 
altogether for the purpose of analysis.  The current rent and the first review 
rent are taken into account (at today's values), but any further reviews are 
subsumed in the chosen yield. 

8.6.6. This is true for a leasehold interest as for a freehold.  What one does is to 
assess the position as it currently is, and as it would be when the profit rent 
changes at a future review date, assessing that change at current values. 

8.6.7. The valuations on Basis 2 are at Appendices 7-12. 

8.7. Basis 3:  MILI ignoring the rent review 

8.7.1. The basis of this bizarre approach to the task is to treat the Intermediate 
Landlord's interest as if the headlease reserved a rent of £2,500 per annum 
right up to its expiry date.  The MILI rates described above are used in that 
way. 

8.7.2. The valuations - if they deserve that title - on Basis 3 are at Appendices 13-18. 

8.8. Conclusion on treatment of the Intermediate Landlord's interest 

8.8.1. Of the three bases, it's obvious that Basis 1 is the most natural, Basis 2 the next 
most natural, and Basis 3 the most unnatural.  It will be a matter for legal 
submission which of these bases is correct.  The three bases are reflected in the 
grouping of the 18 valuations - the first six are worked on Basis 1, numbers 7-
12 on Basis 2, and numbers 13-18 on Basis 3. 
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9. Other points on capitalisation of income 

9.1. There are two other matters, relating to the factors which go into the valuation of the 
Intermediate Landlord's interest, but on bases which do not appear to be allowed for by 
the Act. 

9.2. Capitalisation of the Respondents' income 

9.2.1. In the present case, while the last gale of current rent is barely worth 
collecting, the income after review will be thoroughly worthwhile, and 
normally relatively easy to collect although, as any residential property 
manager knows, getting a rent which is unmistakeably due and well secured is 
not always as easy in practice as in legal theory.  The frequency of review, 
while good by ground rent standards, is poor by the standards of normal 
income receipts - say from commercial property, for example, where 5-yearly 
reviews are the norm.  Reviews at 20-plus year intervals are rather unattractive 
by comparison. 

9.2.2. For the time being, as this issue does not form a critical part of the evidence 
before the Tribunal, I think the easiest way of approaching the matter is for me 
to accept, for the purpose of this case only, the capitalisation rates used by Mr 
Clark in his valuations:  4.00% before review, 5.50% thereafter. 

9.3. Capitalisation of the Intermediate Landlord's income 

9.3.1. Learned Counsel has drawn to my attention the cases of Squarepoint and 
Regency Lodge, in which dual rates have been used to capitalise the gross 
income of the Intermediate Landlord.  As a matter of fact, I used to use this 
technique myself;  only in recent years have I realised that it is illogical. 

9.3.2. The Act requires the valuer to calculate the diminution in the value of the 
Intermediate Landlord's interest.  I am not sure that there is any way of looking 
at that idea except by way of working out what it is worth before the lease 
extensions are completed, what it is worth afterwards, and calculating the 
difference between the two.  It is unmistakeable that the present interest of the 
Intermediate Landlord in the present case is worth nothing.  There is no profit 
rent, whether that expression is defined positively or negatively. 

9.3.3. There is a lengthy discussion in section 8 above about valuing the Intermediate 
Landlord's interest after the lease extensions.  On any reading, that interest is 
negative.  I cannot see that capitalisation of the gross rents has a role to play in 
this assessment. 

9.3.4. Nonetheless, in case I'm wrong about that, I express the likely rates to be used 
should an exercise be attempted. 
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9.3.5. The Tribunal will no doubt already have noticed that I have used dual rates to 
capitalise the ground rents in the OGR section of this report.  In my view 
leasehold rates ought not to fall below about 7%, even where freehold rates are 
in the 5% range.  Furthermore, under 50 years unexpired, I would always 
capitalise a leasehold income at dual rates.  I therefore use 7%, a 2.25% 
sinking fund (again, the Sportelli risk-free rate is appropriate here) and 40% 
tax, being the likely marginal rate of tax of a UK taxpayer. 
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10. Conclusion 

10.1. Using the factors, or components, discussed in previous sections, I have prepared a total 
of 18 worked statutory valuations - one for each of the six Flats on each of the three 
bases considered at section 8.4 above.  These are to be found at Appendices 1 to 18. 

10.2. Spurious precision  

10.2.1. Throughout the text and the appended valuation calculations, I have adopted 
what I would call "spurious precision" until the last line. 

10.2.2. My reason is this.  The calculations required in this rather complicated case are 
very extensive.  While there is the temptation to round at almost every stage in 
order to make figures look more realistic in market terms, it seems to me better 
to retain the "spurious precision" until the end of the exercise when the final 
answer can be rounded off.  The alternative is to introduce arbitrary rounding 
errors as the calculation goes on, which I should prefer to avoid. 

10.3. Caution built in to my conclusions 

10.3.1. Some of the conclusions at which this report has arrived may appear at first 
blush to be radical, even tenant-orientated.  In fact, I believe them to be 
objective and correct.  It's important to point out that - so far from having 
skewed these conclusions in favour of my clients in this case - where I still 
have doubts and reservations, I have resolved those in favour of the 
Respondents, not the Claimants. 

10.3.2. Caution is built in to my conclusions in the following ways: 

• Mr Kay has considered the adjustment for the benefit of the Act very 
carefully.  He has looked at the Gerald Eve level of relativity in thinking 
about the benefit of the Act.  He and I both think that this graph is 
irrationally low but, nonetheless, he's weighted his conclusion closer to the 
Gerald Eve graph than to the theory graph which he and I think is more 
likely to be apt for the calculation.  In doing so, he has partly had in mind 
the fifth criticism of the benefit of the Act approach described at paragraph 
3.9.16 above, but essentially his approach is to go as far in that direction as 
he thinks can possibly be justified in calculating the benefit of the Act. 

• Mr Kay has not adjusted the leasehold evidence upwards for the 
probability of OGR in the comparables at 40-45 years unexpired.  Most 
leases of that length in Cadogan Square have that feature. 

• I have taken the bottom of the theory graph, whereas at a theoretical level 
one would have expected relativity to lie in the top half of the theory 
graph, where more likely leasehold capitalisation rates lie.  The market 
evidence would also support an upward move. 
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11. Declaration and certificate 

11.1. Declaration 

I declare that: 

ii. I believe that the facts I have stated in this report are true and that the 
opinions I have expressed are correct; 

iii. the report includes all facts which I regard as being relevant to the opinion I 
have expressed, and that I have drawn attention in it to any matter which 
would affect the validity of that opinion;  and 

iv. the report complies with the requirements of the Royal Institution of 
Chartered Surveyors, as set down in Surveyors Acting as Expert Witnesses: 
Practice Statement. 

11.2. Certificate 

I certify that the above is my report. 

Signed 

Peter Beckett 

Date 



Beckett and Kay
Assess benefit of the Act by Counsel's method

A house, no ground rent

Input

R Value of reversion £300,000
FH FHVP £1,000,000
SL Value of current lease with rights £550,000 (ie observed sale price)

Benefit of the Act 25.00% of marriage value

Output (don't overwrite formulas)
P Price payable under the Act £400,000
VA Value of rights £50,000

Counsel's formulas
P = (FH + R - SL + VA) / 2
VA = (FH -SL - R) / 3

Excel equivalents
P = (FHVP + Value_of_reversion - Value_of_current_lease_with_rights + Value_of_rights) / 2
P = £400,000
VA = (Benefit_of_the_Act* (FHVP - Value_of_current_lease_with_rights - Value_of_reversion) / (1 - Benefit_of_the_Act))
VA = £50,000

Intermediate values
Marriage value £200,000
Share of marriage value payable £100,000
Value of current lease without rights £500,000

29/07/2019 C \Users\phb63k\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\KUIRQDXX\Implied value of lease without rights.xlsx!'Sheet1'



From: Peter Davis [ ]  
Sent: 21 September 2018 14:10 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: re Leasehold Home Ownership Extending your Lease 
 
Dear Law Commission, 
 
 
I have looked through your proposals in your consultation paper 238, dated 20 September. 
 
 
The issue I currently have with a Leasehold extension, is that the Freeholder is a Company based in 
Guernsey, while the Flats are based in  in Suffolk. 
 
 
In particular the major stumbling block is a UK based solicitor who is refusing to accept that I have a 
right to extend under the 1993 Leasehold Reform Act.  Even though I received an email agreeing to 
my offer to extend my lease back in October 2017, He is failing to acknowledge this and keeps saying 
that the following:   We will not be taking any action with regard to any Lease extension unless and 
until we receive instructions from our client to do so. We have to say that we do not anticipate that 
we will receive such instructions. 
 
 
The threat of issuing a S42 Notice seems to have no effect.  Surely a Guernsey based Company has to 
comply with the 1993 Leasehold Reform Act if the Flats are based in the UK Mainland? 
 
Situations like these needs to be stopped.   In addition the following should be enacted: 
 

1. Solicitors should be informing their clients before they purchase any leasehold property that 
they have an automatic right under existing law to increase their lease by 90 years at a 
peppercorn Rent once they have owned their leasehold property for 2 Years. They are NOT 
doing this! 

 
2. Any Management Company that sells a Leasehold should also inform the purchaser that 

they have this automatic right and if these parties fail to inform their client’s then this is a 
clear indication of miss-selling and mis-information. 

 
There are enough examples of Freeholders in the Press who quite deliberately do not want to 
extend leases in the early stages as they can receive more money the close the lease gets to 75 years 
when the Marriage Value  increase the premium that a leaseholder will have to pay.  Then there are 
the excessive Legal Fees charged for this process.  
 
Retirement Home Properties are also guilty by failing to offer the 90 Years extension, but are in 
practice only offering 40 Years lease extension for excessive premiums  and legal fees for what is a 
very simple one page document which adds to the existing lease.   
 
 
Finally why are we unable to make a complaint to the Law Society, where a solicitor acting for the 
freeholder is able to ignore  answering any correspondence by post or by email from our solicitors 
for 5 months?    While I understand that the Freeholder solicitor is not acting for us, it is clear that 



where a solicitor is deliberately frustrating the process that a complaint should be made, as this is 
clearly unreasonable.  
 
 
Yours sincerely, 
 
 
 
Peter and  Davis 
 
 

 
  

 
The information contained in this email is intended only for the person or entity it is addressed.  Its 
contents, including any attachments are confidential.  If you have received this email in error please 
notify us before deleting the email from your system, and do not disclose the contents to another 
person, or use, copy or store the information. 
 



 
 
 
 
 
 

Incorporating the LONDON FORUM FOR COUNCIL LEASEHOLDERS’ ASSOCIATIONS 
and 120,000 leaseholders 

 
   

1  of  8 

 

 
 

7th January 2019 
The Law Commission 
propertyandtrust@lawcommission.gov.uk 
 
Dear Sir, 
 
Response to Consultation: Leasehold home ownership: buying your freehold or extending 
your lease  
 
             Your consultation paper is detailed, comprehensive and impressive. As a right-to-buy 
leaseholder in a London Borough I could not possibly comment much of the technical content of 
your work.  I can comment on some general aspects of it having been a leaseholder myself since 
1986, and involved in working with other leaseholders in my Borough and across London for 
approaching 30 years.  I have worded my comments roughly in line with the document and hope 
its coherence will be my apology for not responding to your questions more directly. 
 
1. The remit. 
You attempt to deliver the remit given to you by Government.  Paragraphs 13.12 and 13.13 set out 
your considerable efforts to improve the processes for buying freeholds or extending leases. There 
are however two significant variations to aspects of the remit. First, you were asked ‘to examine 
the options to reduce the premium (price) payable by existing and future leaseholders to 
enfranchise, whilst ensuring sufficient compensation is paid to landlords to reflect their legitimate 
property interests’.  You do explore options, but have (not unreasonably) given no view on 
managing landlords legitimate property interests; you remit that task back to the government. 
Secondly in paragraph 8.186 you suggest that you considered impacts of possible proposals ‘on 
the property market, or on the wider economy’ although that was not part of the remit you were 
given. 
 
2. The poor freeholder 
You do not consider the benefits freeholders get from leased properties. There is a ground rent, but 
it is modest. Whatever the final outcome of your work, ground rents will never again reflect a 
reasonable return on the capital value of the land which has been built on. Freeholders derive no 
legitimate immediate financial benefit from the costs of maintaining their buildings.  (I discuss 
‘hope’ and ‘marriage’ values elsewhere).  Perhaps your concerns about the property market reflect 
the fact that the returns for freeholders since the 1950s have largely been due to increased capital 
values of buildings and the land they occupy. But housing is an investment which can both rise 
and fall in value. Even if the nominal value increases, the actual value may fall for a foreign 
investor if the value of sterling falls, and for UK citizens if there is inflation. Projections in the 
New Year press, developed from industry and professional body sources, suggest central London 
house prices will continue to  fall over the next year, and prices outside increase so little that 
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inflation and the likely fall in sterling after Brexit means actual house prices will be less in 2020 
than they are now. 
          On 5th March 2018 the Prime Minister spoke of the need ‘to stop the seemingly endless rise 
in house prices’. The Bank of England has suggested house prices could fall by over 30% with a 
no-deal Brexit. The Minister for Housing has spoken of a ‘gentle trend of increase’ of house prices 
rather than such a fall. According to recent poll reported by ‘The Times’, 32% of people expect 
house prices to fall in 2019 compared to 14% in 2018. In general, freeholders can expect their 
investment in property to do at least as badly as other investments, and there could well be 
substantial falls in house prices in the next few years.  And, the bulk of the population would 
welcome such a fall, even if it adversely affects some charities and pension funds whose potential 
problems you recognise in para 8.186.   
 
3. Your crystal ball 
Your work on enfranchisement costs all involves extrapolating interest rates and house prices into 
the long-term future. Whilst you may hope that this possible in an era of at least stable house 
prices it seems to me more likely that this will not occur, and that house prices will fall rather than 
rise. Moving to far simpler methods of calculating a price for enfranchisement which produce 
lower prices could well prove more accurate in the longer term. 
         Older leases did not make leaseholders responsible for the costs of improvements to 
leasehold premises. Before 2005, fire certificates from the 20th-century remained valid and meant 
fire safety works were not generally chargeable to leaseholders. Increasing concerns about safety, 
reducing energy consumption, issues of climate change, and changes to communal 
communications mean that huge extra costs to update buildings are now being envisaged. Such 
costs were never predicted or predictable 40 or 50 years ago, but leaseholders seem likely to end 
up paying the bulk of them despite exhortations from Ministers to freeholders on cladding costs.                          
You risk your world being portrayed as one in which the freeholder benefits from unreasonable 
expectations of a return in your calculations, where the leaseholder has to pick up the eventual bill 
for anything that goes wrong.   The freeholder has chosen to invest and could have chosen another 
form of investment entirely; the leaseholder who buys a home has no such free choice for himself 
(or herself) and their family. 
 
4. The absentee leaseholder 
You set out doubts about differentiating between resident and non-resident leaseholders (3.36 page 
45 and 15.35 page 418). This is an area where I can claim some expertise. In my Borough some 
40% of right to buy leaseholders ask for letters to go to another address than their leasehold 
property. 30% are subletting at any given moment in time.  
         Resident and non-resident leaseholders are being treated differently by local authorities 
already. Boroughs have recognised that resident leaseholders contribute to their community, which 
in turn has a responsibility to rehouse them if they become unintentionally homeless. As a result, it 
is in no one’s interest for a leaseholder to lose their home, and most councils do not want the 
adverse publicity there has been about some hard cases. Interest free payment options for large 
service charge bills are generally better for resident leaseholders compared to non-resident 
leaseholders. Many local authorities are looking to major redevelopment of ageing council 
housing to deliver both new housing and free capital funding. This inevitably involves rehousing 
secure tenants. Classically leaseholders have been offered compulsory purchase at market value 
plus 10%. But regeneration often means that comparable housing to the property they leased no 
longer exists in the locality. Local authorities have conceded that they should rehouse resident 
leaseholders in new build as an alternative option to compulsory purchase. They offer a form of 
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shared ownership, so the leaseholder keeps a home in the area they know of proportional value to 
the one they have lost. As far as I am aware there have been no major problems in running these 
concessions for the resident leaseholder, and therefore no reason why the precedent could not be 
used more widely. Even if this wider use was outside the local authority sector it could still benefit 
local authorities by reducing pressure for rehousing on the ground of unintentional homelessness. 
 
5. The first tier property Tribunal, the landlord’s friend 
During debates on what became the Housing Act 1980, the Minister said ‘The Government have 
provided in paragraph 3 of Schedule 18 a very simple and clear-cut limitation on the costs which a 
landlord may recover in a service charge. First, costs are only to be taken into account to the extent 
that they are reasonably incurred. This means that if the landlord decides to put very expensive 
wallpaper on the staircase walls he would only be able to recover the cost of using wallpaper of a 
reasonable standard. Secondly, costs are only recoverable if—and I repeat the "if"—the services or 
works are of a reasonable standard This means that if the court decided they had been provided to 
an unreasonably low standard it could rule that none of the cost was recoverable from the tenants’. 
The Tribunal is governed by rules approved in 2013. The rules set out their ‘overriding 
objective… is to enable the Tribunal to deal with cases fairly and justly. …[which]….includes— 
 (a) dealing with the case in ways which are proportionate to the importance of the case, the 
complexity of the issues, the anticipated costs and the resources of the parties and of the 
Tribunal;’. It would appear that this rule is interpreted to mean that the interests of the party which 
stands to lose most should prevail. This hardly seems compatible with the ministerial intention 
from 1980 which implied that the Tribunal (at least in theory) could render a service charge which 
had been incurred unreasonable and so uncollectible. I will cite two cases to support this 
contention which were not mine but which have been reported to me from across London. One 
was in the County Court and the other in the then Leasehold Valuation Tribunal. The County 
Court case concerned the quality of caretaking and the landlord chose to pursue non-payment of 
half the relevant service charge through the County Court. At an initial hearing it became clear 
that witness statements for some of the landlord’s staff had been written for them and the case was 
adjourned. At a second hearing the Judge enforced a settlement of the case without a hearing given 
the evidence that had been produced. The point at issue was the potential financial loss to the 
landlord if it became known that the quality of their caretaking was so poor and the costs so 
inflated. The Judge reassured the landlord’s representative that a settlement he was imposing 
meant no such precedent would arise. The leaseholders account of the hearing is attached at Annex 
1, in an anonymized form. The LVT case concerned administration costs which had become 
apparent to a leaseholder preparing to challenge capital works of such poor quality that an internal 
audit investigation was later carried out into them. The leaseholder’s account of the LVT hearing 
is attached at Annex 2.. Once again a major point for the landlord was to conceal publicity of 
irrational costs leading to many other leaseholders challenging what they were required to pay. 
This is not the first time I have raised such concerns, and I had a further text from a third 
leaseholder in another Borough confirming my misgivings from conversations with Tribunal 
judges, along with direct personal confirmation from a Tribunal Judge. 
          Repeated suggestions that decisions should be moved to the first tier property Tribunal 
which depart from its original technical purposes of considering rents and costs need to be 
accompanied by ensuring that its judicial status is commensurate to its role. For example, would 
moving enfranchisement disputes and issues to the Tribunal in brackets (consultation question 84) 
mean that the freeholder will always win given his greater financial exposure? 
Currently, too many leaseholders who have been to the Tribunal feel it is dominated by landlord 
interests.  Samizdat accounts such as those I append suggest it has done too little to drive out bad 
practice and so improve leasehold management. Regulation of managing agents and allied staff 
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Annex 1 
Court Case  
 
Thanks to all the kind people that supported my case with their statements.  Here is a summary of 
my recent court case…along with sincerest thanks for your help.  
 
I let my landlord take me to the small claims court (County Court), over my refusal to pay half the 
caretaking charges for two separate years……. This amounted to half of approximately £800. I 
withheld exactly £400.  I strongly objected to being ripped off and being charged for bad or non-
existent caretaking.   
My landlord constantly refuses to acknowledge or recognise all manner of estate leaseholder's 
complaints. If a tenant complains, my landlord is thoroughly discourteous in their manner of 
dealing with their 'customers'. No amount of evidence or detailed complaints seem to satisfy them. 
I refused to accept this. So off to court we went.  
     Previously, after our first scheduled court appearance was abandoned [when it became clear to 
the judge that some of my landlord’s witnesses had had their statements drafted for them]. 
   My landlord’s second bite of the apple, with their revised submissions took place last week. It 
was quite interesting.   My landlord brought two witnesses; our estate's 'On Site Supervisor' KA, 
and our estate’s former 'Patch Manager', MO.  They both were having a fully paid day off work, 
partially funded by leaseholders.  Conducting their case, was their Legal Officer from Home 
Ownership.  
   Let me say at this point, that as I also had a second chance to revise my evidence, I did a much 
better job. The witness statements provide by yourselves were an integral part of my case.  One 
witness for my case kindly came to the court. A fellow estate leaseholder.   The court scheduled 
the hearing to last three hours. From 10:30 to 1:30  
   The judge had arrived an hour earlier, at 9:30. He evidently uses this earlier time to review the 
evidence submitted by both sides.  
   At 10:30 am the judge called us into his chambers. Myself and my witness sat on one side of a 
large table. My landlord's legal rep, sat opposite. My landlord's two witnesses sat several feet 
away at the back of the room. The judge was at the top end, behind a large desk that abutted the 
top end of the table.  He had my evidence laid out in front of him. It was easy to spot. It was all 
contained in an electric blue loose leaf folder. He looked over towards his right, towards my 
landlord's legal rep. His left hand casually flicked through the many pages of my evidence.  
   "Would you consider settling this matter before we start proceedings?" he smiled.  My landlord's 
rep looked slightly dumbfounded. This obviously came as a surprise. Her eyes widened slightly 
and she seemed to struggle for words.  The judge continued flicking through my evidence with his 
left hand, he had reached the final dozen pages, containing thirty or forty photos. Dated examples 
of the horrendous caretaking on the estate for the years in question.  
He glanced down at my evidence, then looked back towards my landlord's rep. Still smiling, he 
went on.  "Because I must warn you, one of you will leave here today terribly disappointed".  
    Still looking at my landlord's rep and smiling, he waved his hand back and forth, palm up, 
over my photographs, as if raising Lazarus from the dead.  "Perhaps you would consider settling 
it", he went on.  
    My landlord's rep seemed a little dazed, but it was evident she got the message. One exact copy 
of my evidence, including the photos, had been submitted to Home Ownership a few weeks 
earlier. She knew the strength of my evidence.  The judge turned to me and asked if I would be 
happy with a settlement.  I said, "Yes. Let's make it fifty fifty". After all, that’s what I had initially 
suggested to my landlord months ago.  The rep was allowed time to go outside and phone her 
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office at Home Ownership in order to get permission to settle the matter fifty fifty.  She returned 
and revealed my landlord's main worry to the judge,... Home Ownership were afraid that settling 
the case, as the judge requested, would open the way for everyone else on our estate to claim half 
their money back for the two years in question.   The judge reassured her by saying this settlement 
did not mean that everyone could claim half their money back. It was merely a settlement with the 
defendant by court order. It would not apply across the board.   My landlord's rep seemed satisfied 
with that. And the deal was confirmed.  
To cut a long story short, the case was never heard. My landlord agreed to halve the cost of the 
caretaking. I was then required to hand over £1.94 or thereabouts. The £400 I originally withheld 
was almost two quid out in my favour.  
   The judge was happy. I was happy. My landlord was seemingly relieved that they could claim 
they didn't lose their case.  
  Afterthought. 
        I am not sure if a case can be made for everyone getting a rebate on the basis of my landlord's 
settlement. It would need exploring legally.  
   Was the game worth the candle? For me?,... Yes!  
   Was the victory slightly pyrrhic timewise, Yes!  
    My landlord rely on their 'victims' not having the time nor evidence to fight them in court. My 
landlord also feels their resources can outdo any average working leaseholder or council tenant 
thinking of challenging them.   Without a doubt, the old endless chestnuts directed at tenants 
complaints will continue. ie  'You are the only one that has complained!',....'Where is your 
evidence!'....'We have looked into the matter and it is not true!'..etc,... deceitful and slippery 
responses.  
    But if one is determined, and the stakes are high enough, it might be worth giving the courts a 
go.  Once again, many thanks for your support.  
Regards,  
 
Annex 2 
LVT Case 
 
My Landlord’s representative himself in my LVT hearing - when he correctly sensed he was 
losing the argument with my LVT (and do not forget my Panel, soon after the start of the Hearing, 
told my Landlord’s representative that if a private sector landlord had been involved they would 
have adjourned and handed over my case and all my detailed research to the Police with a 
direction that the Police should investigate with a view to consider criminal prosecution of my 
landlord) most unusually asked for an adjournment so he could produce additional evidence about 
the overall annual financial “cost” to my landlord if they ruled in my favour on the hidden 
management charges. 
  
On resumption of the Hearing - with a brigade of my landlord’s accountants and extra muscle 
drafted into the room - a figure of £6m was certainly mentioned but that may possibly have 
included some assumed/feared recovery of previous unknown charges from open years if many 
Lessees became aware of it. The barrister Chair of my Panel was visibly scared by my landlord’s 
tactics but happily my Surveyor and Lawyer Panel Members immediately took up the running, 
fought back and became agreeably aggressive confronted with my landlord’s attempt to bully 
them by numbers. The possible recovery for my own Building with its majority of private owners 
was estimated at £60k. 
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Once they lost, my landlord did their best to limit any publicity for my Determination and his staff 
set off on a deliberate and legally expensive course of damage limitation which ended in the more 
recent case. But, that outcome simply requires that every head of expenditure be separately 
examined to see whether a distinct service is provided by the landlord which determines whether it 
falls under one ruling or the other. It did not over-rule my Determination entirely as my landlord 
seeks to argue. They were such silly people, they turned down three offers from me to mediate 
including one the day before the Hearing opening. So you can imagine how my heart rose at my 
Panel’s opening comments about the Police. 
 
Annex 3 
Confirmation from a further Borough 
 
It is appropriate to say that the FTT(PC) use the Primary Objective of its SI to balance costs, 
especially when one party is local government.  ie. a cost of £100 to 10,000 leaseholders is less 
than £1,000,000 to the council. 
 
I have heard this actually said, not with those figures by xxxxxxxxx QC when defending the 
London Borough of zzzzzzz and the Judge acknowledged such. 
 
There's also been a case when the former chair yyyyy found differently for exactly the same clause 
of a London Borough of zzzzzzzz lease, correctly applied where the freehold had been sold off, 
and differently applied where the freehold remained with the London Borough. 
 



From: Philip Kelly   
Sent: 06 January 2019 16:52 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Doubling leasehold 
 
Good afternoon,  
 
I’m an individual owner of a leasehold property. I’ve been made aware of your consultation only by 
my brother. The consultation is far too long, complex and written in legalese which is barely 
understandable in places.  
  
However I feel so strongly against what I’ve learned since buying a leasehold property that I want to 
respond and want this response counted in the consultation. 
  
I have a house not a flat. It was built by Countryside Properties although I’m the second owner. 
  
My ground rent doubles every 15 years. This will become unaffordable and I need a means to buy 
the lease for a reasonable fee and simple process before this happens. My view is that doubling 
leaseholds should be made unlawful, in both existing and new leasehold agreements, future 
increases in the lease should be disregarded as they are unreasonable. My own human rights as a 
home owner should come before those greedy enough to write or buy leases on this basis.  
  
The system needs to be simplified to one that 

• States the price, which should be a reasonable and realistic amount, to buy the freehold in a 
simple way that does not require costly and complex professional advice 

• Is part of a process that does not spin out for over 12 months 
• Has a standard legal contract that does not have potential to cost thousands in legal fees 
• Makes clear which covenants can reasonably be retained and one without the need to get 

permission to make changes to my house 
• Gives me access to an ombudsman at no cost to me 

 
Regards 
Philip Kelly 

 
 
Sent from my iPhone 
 



Leasehold Reform consultation response 

Philip Rainey QC 

 

Q1/17.1: The principal law should be the same in England and Wales.  It is difficult to see why in 
general terms Welsh people should be treated differently.  Possibly some exceptions might be 
different; for example if rural area exceptions were to be abandoned in England it might be that a 
better case for retention could be made out in areas of Wales. 

Q2/17.2: I agree that there should be a single unified right to a new lease at a peppercorn rent for 
houses and flats on payment of a premium i.e. modelled on the 1993 Act not the 1967 Act.  I agree 
that there should be no limit on the number of times the right may be exercised provided that a 
redevelopment break right, similar to s.61 of the 1993 Act, is included.  However, the lease should 
be long enough that it would only be necessary to exercise it once.  (Possibly exceptions might apply 
to certain landlords) 

Q2/17.3(1) In my view the new lease should be much longer than the present +90 years under the 
1993 Act, which just is not long enough if the lease is short when the right is exercised.  The longer 
lease should be (a) a multiple of +90 years and (more importantly) (b) include a section 61 style 
break right on the original term date and every 90 years thereafter in order that in blocks of flats 
new leases under the revised legislation dovetail with new leases obtained under the 1993 Act. 

The new lease should be sufficiently long that it would not be necessary (in most cases) to exercise 
the right more than once.  Given the prevalence of 999 year leases in the market, the new lease will 
have to get close to that length to avoid disadvantage.  The new lease should also be sufficiently long 
that the new Act can legitimately deem the reversionary value after extension to be £nil.  However, 
many blocks have 999 year head-leases, in which all the reversionary value resides.  At the moment 
the head-lessee is competent landlord.  It would be most unfortunate if a side effect of lengthening 
the term of new leases meant that the freeholder became competent land in all cases.  A good 
working assumption would be 999 year head lease and 125 year underleases.  If the new lease was 
+750 years the head-lessee would be competent landlord, the resulting new lease would be very 
long and there would be £nil reversion left after extension. 

Q2/17.3(2) Such a new lease (however long the term is) should have a s.61 style redevelopment 
break right at the original term date, every 90 years thereafter, and on the expiry date.  It is crucial 
that these dates dovetail with existing 1993 Act new leases, otherwise the s.61 rights in the other 
leases may become worthless and as a result the landlord will want compensation for other loss, 
relating to those other leases, from the first lessee who tries to extend under the new legislation. 

 

Q3/17.4(1): I believe that ground rents in long leases are wrong in principle.  That is also Govt policy, 
to ban new ground rents.  Therefore, there should be no right for lessees to keep paying ground rent 
under new leases. 

Q3/17.4(2): Under the 1993 Act, lessees are sometimes driven to claim a new lease even though 
they already have a very long lease (999 years for example), in order to buy out the ground rent.  
That seems pretty pointless and just creates conveyancing costs.  In my view, if a lease is already 
very long, there should be a right simply to buy down the ground rent.  A cut-off date would of 



necessity be arbitrary but I would suggest 750 years unexpired.  Alternatively, I would support a right 
in all cases simply to buy down the ground rent. 

Q4/17.5: I disagree entirely.  In the vast majority of cases, the issue does not arise and is a non-
problem.  In the small number of cases where the point does arise, the requirement to limit the 
claim to the “house and premises” or the flat in question is important.  For example, Grosvenor 
Estate Belgravia has a lease of Belgravia (the so-called “escalator lease”, see the Klaasmeyer case).  If 
the proposal were adopted, then if a flat or house fell into the possession of GEB, it could claim a 
new lease of that flat or house – and all of Belgravia too!  The same issue would arise in the case of 
any head-lease.  (NB: para.4.88 and Q6 suggest that the Commission does not intend this to apply to 
“Aggio lease extensions” – but on the face it, it would apply because it is intended that there is a 
single procedure for “residential units”) 

Q5/17.6: I agree.  This is I think the current position. 

Q6/17.7; 17.8: I am just about persuaded that the merits of the present system where old forms can 
be modernised and updated are outweighed by the benefits of a simpler new system as proposed.   

Q6/17.9: As to Aggio leases, a standard model is unlikely to work satisfactorily – properties are too 
different from each other for one size even to fit many never mind all.  In many cases however there 
is another long lease in the block of a flat only which is a very good guide as to the appropriate 
terms; it would be helpful if the tribunal had a power to adopt such a lease as the starting point. 

Q7/17/10: Stories of tenants being ripped off by landlords who trick them into agreeing new leases 
on poor terms are legion – too many to be dismissed as mere anecdote. 

Q7/17.11: It would help if legislation banned new ground rents across the board, because preserving 
the ground rent is one of the things which drives the scammers.  It would also help if (at least in 
cases where the tenant qualifies for a new lease under the new Act) it was mandatory for the new 
lease to be at least as long as the new lease under the Act.   

Q8/17.12; 17.13: Contracting out, with court approval, is essential.  It should probably be extended.  
I have considerable experience of such leases.  Enfranchisement rights can be a value-destroying 
nightmare for housing associations and investors in the private rented sector.  Typically, what is 
required is an income stream for a fixed period, created by a head-lease.  Investors will pay for the 
reversion on such a lease, thus releasing capital back to the freeholder to develop again, grant a new 
head-lease and so on.  Clearly, very tight controls on contracting out need to be maintained to stop 
any potential abuse.  In my experience, there is little abuse of the present contracting out, because it 
is known that the court will not approve schemes where one party is unsophisticated. 

Q9/17.14: Don’t know.  If there is any change, it will increase uptake. 

Q10/17.15: not qualified to say 

Q11/17.16: I can say that I personally own a leasehold flat on a 999 year lease.  I would take up a 
quick/simple right to buy down the ground rent without needing to renew the lease.  I think a lot of 
other leaseholders on new developments would feel the same way. 

Q12/17.17-17.19: Personally, I have not seen much of a problem with s.57 and the ability to alter the 
lease.  Often the lessees are happy and once a pattern is established subsequent lease extensions in 
the same block “fall into line”.  But I would have to agree that simplification is likely to reduce time 
and cost. 



Q13/17.20(1)(a): I agree with the concept of “residential unit” and that the right to individual 
freehold acquisition should not turn on whether the whole building is demised.  I therefore agree 
that if established, the right should extend to the freehold of the whole building even if the lease 
does not include it all. 

Q13/17.20(1)(b): I strongly disagree with the notion that everything which is leased should be the 
subject of the freehold claim.  In the vast majority of cases, the issue does not arise and is a non-
problem.  In the small number of cases where the point does arise, the requirement to limit the 
claim to the “house and premises” or the flat in question is important.  For example, Grosvenor 
Estate Belgravia has a lease of Belgravia (the so-called “escalator lease”, see the Klaasmeyer case).  If 
the proposal were adopted, then if a flat or house fell into the possession of GEB, it could claim a 
new lease of that flat or house – and all of Belgravia too!  The same issue would arise in the case of 
any head-lease.  (NB: para.4.88 and Q6 suggest that the Commission does not intend this to apply to 
“Aggio lease extensions” – but on the face it, it would apply because it is intended that there is a 
single procedure for “residential units”). 

Q13/17.20(2): I agree that the deadline should be omitted. 

Q14/17.21: Mortgages – agreed, as now. 

Q14/17.22:  Rentcharges – no strong view. 

Q15/17.23-17.25: This is in effect a question about restrictive covenants and whether leasehold 
covenants should be perpetuated.  In my opinion, the covenant arguments have become formulaic 
as the case law has built up.  There is a list of cases to cite: Peck; Moreau; Erkman and so forth.  
There are various hoops that the experts have to jump through when giving evidence.  I think that it 
would be possible for the Commission in effect to codify which leasehold covenants continue (and in 
what form) and which do not.  For example, if the landlord retains other property, covenants against 
nuisance, and business use should carry over.  Internal alteration covenants should not. 

16 

17 

18 

19 

20 

Q21/17.37(1): In practice, companies are used in the majority of cases.  But it seems to me that the 
proposal that companies must be used is driven by the desire to create a buy-in right for non-
participants post enfranchisement, with which I strongly disagree.  That in turn leads to the creation 
of exceptions, governed by arbitrary rules.  In sophisticated claims in London, often with overseas 
participants, there may be very good reasons why different vehicles, such as a LLP, are used and I 
see no valid reason to prohibit this practice.  In my view, the nominee purchaser should be left 
flexible, as now. 

Q21/17.37(2): If a company were the prescribed vehicle, there would have to be exceptions.  I agree 
with a “small enfranchisement” exception, but it is too narrow.  What if the landlord has a one flat in 
hand? 



Q21/17.38: It is unclear to me why company law should be relaxed for nominee purchasers.  If it is 
too onerous, that is a good reason not to require use of a company in the first place.  Possible 
reform: It might be useful to provide for automatic transmission of membership when a lease is sold. 

(A more useful line of reform would be to put participation agreements in collective claims on a 
proper statutory footing with the right to go the tribunal in case of dispute). 

Q22/17.39: I strongly disagree.  The reality is that collective claims often in effect generate profit, 
and guarantee companies are unsuitable in such situations.  Guarantee companies are often 
adopted where there is not going to be any value in the reversion, the flats are roughly equal in size 
etc.  It is true that going forward such companies are easier to administer, particularly in terms of 
membership.  But the ability to adopt a company limited by shares in appropriate cases is very 
useful, as is the ability to adopt a different structure such as a LLP. 

Q23/17.40-17.41: I disagree.  See my answers to preceding questions.  The bottom line is that this all 
flows from the proposed “right to buy in later” which won’t work, and should be junked now before 
it drags the reform out of shape. 

Q24/17.42-17.43: Strongly disagree.  Again, a proposal driven solely by the “right to buy-in” idea.  
Any asset which cannot be sold is not worth much money.  A wholly unnecessary restriction which 
should not be adopted.  Coming up with a list of exceptions where sale might be permitted will be a 
difficult exercise. 

Q25/17.44: Principle of collective estate acquisition: agreed, assuming it is an option not a 
requirement 

Q25/17.45: The best method might be to have a second nominee purchaser, for the common 
external areas of the estate, of which all the block purchasers would be members.  Unlike the 
position for nominee purchasers of blocks, there is a lot to be said for prescribing that the “estate 
nominee” must be a company, with prescribed articles, restrictions on sale of the land, a right for 
blocks to buy in later etc. 

Q26/17.46: agreed; reflects current position 

Q26/17.47: agreed on the basis that the equivalent of the s.1(4) right for landlords to retain common 
areas is thus limited areas used in common with other buildings.  I.e. the lessees don’t lose the 
present right to claim such land; but they gain an absolute right to acquire land used in common only 
by the lessees or occupiers of the enfranchised building(s) (and the landlord himself).  This would be 
good; it would prohibit dog-in-the-manger landlords retaining useless bits of curtilage just to be 
difficult.  Point of detail: the absolute right of acquisition should also apply where land is used in 
common only by enfranchising blocks and is subject to a public right of way.  A lot of modern 
developments have common external areas which are also in part public realm and have certain 
paths which are public but which are managed by the landlord of the relevant block. 

Q27/17.48: Mortgages – agreed, as now. 

Q27/17.49:  Rentcharges – no strong view. 

 

Q28/17.50: Agreed.  Does it need any particular law?  A purchase is a purchase, unless the new Act 
says different. 



Q28/17.51: Agreed.  In practice, the law has become somewhat “codified” by case law; evidence has 
become formulaic.  Should be possible to agree a list of covenants where the landlord would usually 
succeed in having them added, and where not.  Covenants against nuisance, business use, 
intensification (e.g. subdividing to create more flats), possibly external alterations without consent 
or approval of plans not to be unreasonably withheld. There does, of course, have to be retained 
land capable of being benefitted before the issue can arise; identifying that land is itself productive 
of disputes and is fact dependent so cannot be prescribed by a list in the statute. 

Q29/17.52 and 17.53: A new estate management mechanism is in principle an elegant solution.  
Such a scheme will have to be tailored to the leases and the facts on the ground but need not 
replicate in full the leases.  And indeed, not all the leases may be in the same terms.  The existing 
1993 Act scheme framework is a reasonable basis from which to work, in my view.  

Q30/17.54&55: I am struggling to think of an example where this “no rights” situation would arise, 
so I can offer a useful view. 

Q31: agreed.  But what if the building has a 999 year head-lease?  Would such a long head-lessee not 
be the obvious taker of the lease-back of commercial units etc.?  If not, the freeholder’s lease-back 
won’t have the effect of reducing the price – the value will have to be paid to buy out the head-
lessee.  Or would the effect be that the freeholder’s lease-back was valuable because the head-lease 
is bought out, in which case how is that value dealt with?  This proposed provision is a good idea but 
is less simple than first appears, and needs to be developed. 

Indeed I suggest that the freeholder should also have a right to take lease-backs on NPTs; that would 
allow the new law to exclude hope value on NPs without unfairness to the freeholder. 

Q32/17.57: This proposal is devoid of merit; I could not disagree with it more.  Successive collective 
claims are commonly made as a relatively simple way to correct a mistake made first time around, 
such as a failure to identify an intermediate lease which needs to be acquired, or a failure to include 
all the land, or losing part of the claim by failing to register the notice against one of a number of 
interests, and that interest is sold.  Banning such claims simply creates a trap or bind which is not 
there at the moment, when the new Act should be removing traps. 

The way to avoid ping-pong is the obvious one of requiring that the qualifying majority is “more than 
50%” (the wording of the 1987 Act part I) rather than a bare 50%, which is not actually a majority at 
all. 

Q32/17.58: If contrary to my view there was some sort of moratorium, 5 years is way too long. 

Q33/17.59: I do not think that voluntary freehold transfers of houses, or in collective claims, cause 
any problems in practice at all.  Quite the opposite, they are a good way of dealing with matters 
sensibly and consensually, with the tenant’s rights to make a claim giving them leverage.  (Part 1 
1987 Act rights are the in practice a hurdle in collective transfers, a further exception should be 
added into the 1987 Act where the buyers are a group of long lessees).  If some sort of restriction 
were imposed, one would create the bizarre situation that a landlord would face difficulties in selling 
to the very people one would have thought should be preferred as buyers. 

Q33/17.60: None at all. 

Q34/17.61: I do not agree.  Tenants are sometimes excluded unfairly, but usually they are excluded 
for sound reasons e.g. they have no money, or they are absent, or they are a complete pain in the 
arse and their neighbours loathe them and could not work with them.  A buy-in right will also mean 



that savvy lessees will not commit; they will want to let the others take the risk, and devote time and 
effort.  Trying to make the buy in right work also leads to all sorts of unnecessary additional 
restrictions on enfranchisement e.g. that companies with model constitutions must be used, and 
that the freehold can’t be sold on etc. etc.  Working out the fair cost of buy in will be a nightmare.  
And what if there is significant development value which has been paid for? 

I therefore oppose this idea completely.  It is probably the worst idea in the whole paper.   I also do 
not believe that it will be workable, it will go the way of RTE, and like RTE there will be a hangover of 
unhelpful provisions which were designed for the buy-in but which aren’t needed (the example with 
RTE being that RTM was designed to dovetail with RTE and ended up being unduly restricted in 
scope). 

Q34/17.62: I am opposed to the proposed new right.  If it were introduced, it should not apply to 
completed claims.  That would be unfair, and likely to prove even less workable than a new right 
applicable to new claims only. 

Q34/17.63: In my view the problems are insuperable; and if capable of resolution, only at a cost to 
the flexibility and usability of the right to enfranchise which is not worth paying. 

Q35: 

Q36 

Q37 

Q38 

Q38/17.69: agreed.  Excellent concept. 

Q38/17.70: agreed, with a possible glitch – how does one characterise a Unit in a derelict building 
(and whether residential or not)?  Arises surprising often, the Act should expressly address this. 

Q38/17.71: I agree with the exclusion of “business leases”, but simply concentrating on the user 
clause is not good enough.  What if the user permits any use with landlord consent?  What about 
existing leases, which have bene offices say for 100 years, and have no planning consent for any 
other use, but the lease does not expressly prohibit residential use?  In my view, all four of the tests 
set out in para.8.52 and 8.53 should be adopted, as a panoply of restrictions which should together 
catch all business units. 

Q39: agreed 

Q40/17.73: I agree that suitable provision must be made, but the “same landlord” requirement 
(which means same immediate landlord) is currently abused as a method of excluding Act rights – 
you grant an intermediate lease of part of the unit, and then two leases (which together demise the 
whole unit) to the occupational tenant – one from the freeholder, one from the intermediate lessee.  
The “same landlord” test is failed and the tenant has no rights.  In my view the “same landlord” part 
of the test should be relaxed. 

Q40/17.74: I agree that renewals and continuations should be treated as long leases – essentially the 
same list of extensions as found in the 1967 and 1993 Acts, with the exception of shared ownership 
where the lessee has not staircased to 100%. 

I do NOT agree that the 1967 Act s.3(3) “chaining” provision should be replicated.  It is unnecessary 
except for the purpose of the disregard for improvements, which leads to ridiculous arguments in 



1967 Act cases about whether an extension completed in (say 1820) should be disregarded – indeed 
sometimes whether the construction of the existing house should be disregarded.  Why go back 
generations looking for improvements carried out by unconnected predecessor? The disregard for 
tenant’s improvements should be limited to the current lease, and the chain provision omitted (as it 
was omitted from the 1993 Act). 

Q41: agreed; although (a) if the s.9(1) valuation (or some variation upon it) is to be retained it must 
be limited to units which would have met the limits under the old law and (b) preserve the exception 
for existing “excluded tenancies” – s.1(1AA) 1967 Act? 

Q42: agreed 

Q43: agreed 

Q44/17.78: Broadly I agree but I am concerned that “overlapping houses” which currently qualify for 
freehold acquisition because the overlap is non-material will lose their rights.  It is also the case that 
small overlaps disqualify large blocks in collectives.   The Commission should consider extending the 
1967 Act non-material overlap provisions rather than removing them – it would give the tribunal a 
power to allow some deviation, and an objective basis upon which to exercise that power. 

Q44/17.79 agreed 

Q45: I am concerned that “overlapping houses” which currently qualify for freehold acquisition 
because the overlap is non-material will lose their rights.  It is also the case that small overlaps 
disqualify large blocks in collectives.   The Commission should consider extending the 1967 Act non-
material overlap provisions rather than removing them – it would give the tribunal a power to allow 
some deviation, and an objective basis upon which to exercise that power.  A broad “discretion” is 
hopeless, because no one will know how that discretion is supposed to be exercised.  Leading to 
considerable uncertainty and potential for litigation. And fundamentally a landlord should know 
whether his building is potentially enfranchiseable.  Case law will fill in the gap, and not necessarily 
in a way that the Commission anticipated or intended. 

Q46/17.81; 82 and 83: all agreed.  It would however be useful to clarify what is, or is not, a 
“common part”.  The lack of clarity continues to give rise to appeals. 

Q47: agreed 

Q48: agreed 

Q49: not exactly.  I am strongly of the view that the threshold should be the same as in part 1 of the 
1987 Act i.e. “more than 50%”.  That avoids “ping pong” and equally sized groups of tenants racing 
to get their notice in first. 

Q50: Very strongly disagree.  It seems to me to be wrong in principle that one of two lessees should 
be able to buy without the consent of the other.  If the current ownership is a “Tyneside lease”, 
there is even less justification for it.  I appreciate that a “buy in” right is proposed by the 
Commission, which would mean that the second lessee could not be excluded, but in my view that 
right won’t work.  Personally, I see a world of difference between a two flat block and a four flat 
block where two lessees own two flats each – in the latter situation at least one flat is an investment 
in each case; they are richer and savvier.  But I also consider that the threshold should be “more 
than 50%”, not 50%, so if my view were accepted the two lessees of two flats in a four flat block 
would need to co-operate to acquire the freehold. 



Q51: I am ambivalent about this proposal. 

Q52: agreed 

Q53: agreed 

Q54: without a lot of detail about how estate collectives would work, I am not inclined to express a 
view. 

Q55: Disagree.  I see no justification for the long lessee of one flat out of two to be able to buy out 
his landlord who has a flat in hand.  The counter-arguments are compelling. 

Q56: I agree 

Q57: It is more difficult, expensive and time consuming than might be thought for a head-lessee to 
“do an Aggio” and then acquire the freehold as a second stage.  Modern Headleases in the PRS 
sector often prohibit the creation of long sub-leases.  Nevertheless, it can be done and is done, so 
the ability for head lessees to enfranchise if there are no sub-leases probably does not amount to 
much of a change. 

Q58/17.96: I think it would be preferable to restrict the commercial investor’s rights, but it is not a 
major issue for me. 

Q58/17.97: I agree with para8.191 of the text – the contemplated ways in which rights might be 
restricted are unsatisfactory.  Some kind of 1954 Act style contracting out procedure where blocks 
are to be let in bulk (as in PRS schemes) might be workable, provided kept within narrow confines. 

Q59: 

Q60 

Q61:/17.101: agreed, but the replication of the rent cannot be exact if the proportions of share alter 
because the lease is longer – see below 

Q61/17.102: The main problem is that if the lease is longer, then unless there is some mechanism to 
force the shared ownership landlord to “contribute” then the equity shares will alter.  Para.9.35 of 
the text explicitly says that this is not proposed.  I assume that the way it would work is that the 
lessee pays only a percentage of the “normal” extension price equivalent to his existing equity share, 
so that he ends up having the same equity in the longer lease.  But if the shared ownership landlord 
is itself a lessee (which is often the case) then this won’t be possible if the term of the new lease is 
longer than the term of the shared ownership landlord’s own headlease.  Either the new lease will 
have to be limited to the term of the immediate landlord’s interest less a nominal reversion (as is 
currently the case with right to buy leases) or it will have to be accepted that the equity shares (and 
the rent) will alter; as the occupational lessee will be paying 100% of the cost of extension beyond 
the term of the intermediate lease. 

Q62/17.103 & 104: The question pre-supposes that the law is altered to make clear that shared 
ownership leases can’t participate in collectives.  The consequences in law of this depend on exactly 
how this is done; in turn any observations depend on what the scheme is.  If the exclusion is done by 
providing that shared ownership lessees are not QTs, then if the provider has a long lease of the 
shared ownership stock in the block (commonplace) then the RP will be the QT of each flat 
(assuming the “multiple lease” exclusion is abolished as the Commission proposes).  So the 2/3 QT 
rule would be met.  RPs often don’t want to acquire the freehold in my experience; whether their 
wishes should be overridden by relaxing the “50% participation rule” for service of a notice, I very 



much doubt.  If the RP is the freeholder, and only a minority of leases in the block are not shared 
ownership, then 2/3 QT rule would not be met.  On balance I do not think the rule should be relaxed 
in such cases.  Preservation of social housing stock is more important than lessees’ rights and 
enfranchisement tends to lead to loss of social housing, in my view. 

Q63/17.105 and 106.  I agree, except with the proposal to abandon a landlord criterion.  Landlords 
are cunning, and I expect that someone will come up with an avoidance scheme which uses leases 
which meet the shared ownership criteria (the risk identified at para.9.46 of the text). 

Q64.  National Trust 

Q65: N/A 

Q66: I don’t have much experience of CLTs and the like; they aren’t that common.  An exception 
sounds sensible. 

Q67 

Q68 

Q69 

Q70: agree 

Q71: I agree with prescribed forms. 

Q72/17.117: Signature by a party or their agent, as now. 

Q72/17.118: I agree – same as now. 

Q72/17.119: I am deeply uncomfortable with the complexity of the proposed process; checks etc.  
Statements of Truth would inevitably be backed by sanctions, and sanctions lead the threats, 
bullying and satellite litigation.  All that is required is a simple “notice – counter-notice – tribunal” 
procedure.  Two steps, off to tribunal, done.  99.9% of current claims are no problem; most of the 
problems in the remainder are caused by the time limit traps in the 1993 Act which can easily be 
removed; don’t impose a clunky and complex set of steps on everyone just because the odd claim 
goes wrong. 

Q73/17.120: ok, but the costs provision won’t be effective.  Few tenants will have the resources or 
inclination to pursue.  A civil penalty regime would be more effective. 

Q74/17.121: in a big collective, that means an OCE for each tenant.   At say 3 pages each, for say 300 
tenants, plus the information sheets etc. – a 1000 page notice.  To be served by post?  Won’t fit 
through a letterbox… 

Q74: 17.122 – in principle it would be good if a single form could be devised for all claims. 

Q75: agreed.  Terrible idea. 

Q76/17.124: agreed 

Q76/17.125: something like the machinery in the 1993 Act is required to provide for enforcement 
and carrying into effect of rights under the claim notice 

Q77/17.126: agreed, save for proof of title. 



Q78/17.127: I agree with serving the competent landlord as the primary recipient, but I do not agree 
that the competent landlord should necessarily be the freeholder in freehold claims.  If there is a 999 
year head-lease, the value lies with the head-lessee.  If they are not the competent landlord, and 
they don’t get served, then what?  What if the freeholder is a dormant, single asset company – with 
no assets to pay damages when the tenants get the property for nothing?  In my view, a very long 
lessee should be the competent landlord.  Under the 1967 Act, a 30 year reversion suffices.  This 
should be replicated across the board. 

I do not agree with the notion that only one landlord need be served.  If someone has an interest, 
and it is to be acquired, they should be served with a copy notice by the acquiring party.  In any 
event, it will no doubt be for the tenants to protect their claim by registration; if they have to do that 
for each landlord title why should they not serve that landlord? 

Q79; Q80: this is all way, way too complex and not justified by the “end” – deemed service.  S.23 of 
the 1927 Act should be applied to enfranchisement; it will be for the tenants to find the appropriate 
address.  A land registry address should by statute suffice as an address for service for these 
purposes.  Overseas landlords will have to get their service addresses in order. 

Q81: agreed 

Q82: Do not agree.  If there is a 999 year head-lease, the value lies with the head-lessee.  If they are 
not the competent landlord, and they don’t get served, then what?  What if the freeholder is a 
dormant, single asset company – with no assets to pay damages when the tenants get the property 
for nothing?  In my view, a very long lessee should be the competent landlord.  Under the 1967 Act, 
a 30 year reversion suffices.  This should be replicated across the board. 

I do not agree with the notion that only one landlord need be served.  If someone has an interest, 
and it is to be acquired, they should be served with a copy notice by the acquiring party.  In any 
event, it will no doubt be for the tenants to protect their claim by registration; if they have to do that 
for each landlord title why should they not serve that landlord? 

As a barrister, the prospect of extensive satellite litigation where landlords fail to serve each other is 
attractive.  It is not attractive in any other respect – exactly the sort of thing that any law should 
avoid.  If there is to be litigation over non-service, that litigation should be between the acquiring 
party (tenant) and the selling party, not amongst the selling parties. 

Q83: The context again seems to me to be misconceived.  If a landlord finds about the claim before 
completion, there should be no question of him being excluded from the process.  If he finds out 
after completion, this means that someone has conveyed away his interest under statutory 
authority.  Then it is too late to intervene, I would strongly disagree with any power to undo the 
enfranchisement after completion (save in the case of wholesale fraud, where no doubt the general 
law would provide a remedy).  In the scenario that the landlord finds about a determination after it 
is made but before completion, then there should be a power to set aside, but on the usual grounds 
of non-service, procedural irregularity etc.  A “good reason” for not having taken part in the process 
thus far. 

Q84 agreed 

Q85/17.134(1) agreed 

Q85/17.134(2) obligation to do so should remain on the tenants, as at present 



Q85/17.134(3) agreed – but the right to apply should arise regardless of whether a response notice 
is given. 

Q86/17.135(1) agreed 

Q86/17.135(2) agreed 

Q86/17.135(3) agreed although in my view (a) the qualifying majority should be “more than 50%” so 
there should not be two equal sized competing groups and (b) the right should reside in any non-
participating lessee – because their lease extension claim stands suspended while the collective 
proceeds which under the present regime can last years. 

Q86/17.135(4) agreed 

Q87/17.136 agreed 

Q87/17.137 agreed 

Q88/17.138: ambivalent 

Q89/17.139: seems reasonable 

Q90: I would go further.  There should simply be an automatic statutory “carry over” of the existing 
security onto the new lease or freehold, as the case may be. 

Q91: agreed 

Q92: agreed except for noting the moratorium period; (a) I don’t agree with the idea of the 
moratorium and (b) even if a moratorium were imposed, this is not the sort of information the 
Registry should have to clutter up a title with.  Tenants should be able to work it out for themselves 
from the fact that the transfer was a collective. 

Q93 

Q94: Strongly agree 

Q95: agreed.  I would retain flexibility (statutory instrument or tribunal rules) as to when it might be 
used.  Low value claims would be a good start.  If successful, the scope of the track could be 
extended later. 

Q96 

Q97 

Q98: Landlords have done nothing wrong in becoming landlords.  Therefore, their non-litigation 
costs of conveyancing should clearly be covered (but possibly capped).  Probably also their costs of 
the counter-notice and a preliminary valuation, as now; and proving title. 

Q99 

Q100/17.157 and 17.158: Disagree.  If the claim has got anywhere, the landlord will have incurred all 
the counter-notice and initial valuation costs, and the cost of proving title, but no conveyancing 
costs.  A percentage split is therefore wrong in principle. 

Q107: S.9(1) is an anomaly and should be abolished in my view.  During a transitional period of say 
10 years it should be possible to make a “legacy” 9(1) claim if all the old qualifying criteria (including 
that the property qualifies as a house under the old law) are met. 



I understand that there are valuers who say that it is possible to arrive at a rough and ready 
equivalent of s.9(1) by applying a percentage deduction to a conventional value.  That would be 
preferable to the full rigour of 9(1) if it is to be retained long term – but if so, then fairness demands 
(a) all the old qualifying criteria (including that the property qualifies as a house under the old law) 
are met (replicated in a schedule to the new Act) and (b) that the percentage deduction errs on the 
side of the landlords.  It is true that in some cases lessees can’t prove that they fell within s.9(1).  
That means they don’t currently have a 9(1) claim and the new Act should not alter that. 

Q108: In principle that is a good idea.  However, even the current “complicated” valuation regime 
would be simple enough if all elements were prescribed except capital value. 

Q109/17.170: No, or at least not unless the new Act were not going to give landlords market value.  
If some artificially depressed valuation is to be imposed, then clearly it should not be possible for 
commercial investors to benefit from it.  No pressing social need for that. 

Q110/17.172: No.  Reviews should be valued.  In some cases, such as PCL leases, the onerous ground 
rent review clearly is factored into the price paid by the lessee for the lease in the first place. 

Q111/17.173: In my view all cap rates should be prescribed; based on a long term interest rate 
equivalent to the term of the lease.  A special commission should be constituted to carry out the 
task, led by a Judge such as the President of the Lands Chamber and with appointed members.  
There should be a quinquennial review. 

Q112/17.174: In my view all deferment rates should be prescribed; based on a long term interest 
rate equivalent to the term of the lease.  A special commission should be constituted to carry out the 
task, led by a Judge such as the President of the Lands Chamber and with appointed members.  
There should be a quinquennial review.  In effect, put the Sportelli approach on a statutory footing. 

Q113:/17.175: In my view relativity should be prescribed – but this should be a once-only exercise 
after which the curve should be fixed for all time.  There can never be any compelling evidence as to 
what relativity is or to show that whatever has been prescribed should be altered.  A special 
commission should be constituted to carry out the task, led by a Judge such as the President of the 
Lands Chamber and with appointed members.    I would remove the 80 year cut-off 

Q114: Yes, except where the lease is very short (say under 10 years) and the lessee is an individual 
who might hold over.  The discount should be prescribed, and should be low. 

Q115: Yes, but only in respect of improvements under the existing lease.  S.3(3) of the 1967 Act and 
the ability to chain leases together to claim a disregard for ancient improvements should be 
abolished.  I would also tighten up the wording, so that only real improvements, such as adding 
space or altering the layout, can be claimed. 

Q116: I am strongly opposed.  Restricting development is a bad idea long term.  Also, the point of 
the restriction is in effect so that the landlord can retain a release value (hence the tenants don’t 
have to pay for any DV).  That is the opposite of what a covenant should be about; it is the opposite 
of the policy under s.84.  Also, the covenant/restriction would have to exist in gross, and the benefit 
would have to be transmissible by the landlord.  Therefore, it is logical to assume that a secondary 
market trading these restrictions would arise, which is not an attractive prospect. 

Q117: I am in favour of maintaining the broad approach of the current s.9(1A) / 1993 Act valuation, 
but prescribing the contentious elements.  I would also tweak the valuation criteria to make it easier 
to prescribe and to increase fairness.  For example I would add a “no scarcity” assumption i.e. an 



assumption that short leases were not “blighted” because most leases are now long.  I would make 
the “no Act” assumption a true “no Act world” assumption – and add an assumption that there was 
no risk of an Act being introduced.  I would remove the assumption in s.9(1A) that there is no 
repairing obligation.  I would provide for the buying down of intermediate rents to avoid most of the 
“negative profit rent scenarios”. 

Q126: agreed.  The 1993 Act assumes such a duty already exists 

Q127: creating an exemption for intermediate leases created on enfranchisement is a good idea – 
assists with “white knights” and would allow landlords to retain value in NPT flats so that hope value 
could be abolished.  There is actually no reason at all why s.2(2) of the 1993 Act needs to be 
replicated; acquisition of intermediate leases should be elective in all cases. 

Q 128 agreed 

Q129: sub-option (1) is clearly the current law.  Sub-option (2) [intermediate lease is acquired but 
head-lessee gets a lease-back] is better – severing head-lease sis never straightforward and usually 
not that satisfactory 

Q130: I would go further.  Common parts leases should be capable of acquisition full stop.  They are, 
ex hypothesi, common parts and not simply landlord retained parts so why should a third party 
retain a lease?  Also, the reasonable necessity test is productive of disputes.  The severance which is 
proposed is, in my opinion, the effect of s.2(4) of the 1993 Act already, and this should be retained. 

Q131: I disagree.  If tenants can’t acquire development leases, a lot of the attraction of collective 
claims is lost.  Being able to control development is central to the concept of enfranchisement. In my 
view. 

Q134: Agree strongly.  Working out the appropriate commutation of head rent may not always be 
easy, but the benefits justify any difficulties in assessment. 

Philip Rainey QC 

7/1/19 

 

 

 

 

 

 

 

 

 



From:    
Sent: 11 December 2018 20:30 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Lease Extensions (1a) 
 
F.A.O. 
Leasehold & Enfranchisement Team 
 
As my colleagues and I have just completed a survey to the Law Commission we 
thought it might be an appropriate time to re-issue the Presentation Folder to you 
which was done with Pauline Latham MP in July 2017. 
(Due to size of folder we will send by a separate email) 
 
She then passed the folder on to the Housing Minister at the time Alok Sharma MP 
who in turn, we have been advised, passed it on to the Law Commission. Within the 
paperwork was our proposal to simplify Lease Extensions with a 1%-2% 
remuneration of sale price (paid by the buyer) to the Landlord with the Lease 
reverting back to its original number of years e.g. 99yrs, 125yrs.etc; 
After reviewing more recently with an Estate Agent/Landlord we believe this should 
be nearer 1%. This process would take place every time there is a sale, thus the 
Landlord would keep getting remuneration and because the Lease would revert back 
to its original term makes obtaining a mortgage easier, as 80yrs is deemed to be the 
limit for normal mortgage providers to lend money. If it reverts back there should not 
be a problem? 
From perusing the recent “White Paper” it appears that Shared Ownership 
households have been neglected from any sensible consideration for granting Lease 
Extensions in a fair and transparent way in reducing costs to a level affordable by the 
Shared Owner. The present system with a complicated formula as per the 1993 
legislation, at present specifically excludes Shared Owners and/or anyone who does 
not own 100%. 
Owning 100% is not always viable due to the Homeowners own outgoings and also 
the Landlord may not permit full 100% as per the Lease. 
Regardless of what %age the Shared Owner owns or can afford surely it is in 
everyone’s interest to have a process in place to ensure Lease Extensions are viable 
for ALL Leaseholders inclusive of Shared Owners in a cost effective way. Which at 
present it isn’t!! 
 
Regards 
 

 
 

 
(I believe  is sending you a condensed version of our folder by post) 
 
 



From:    
Sent: 12 December 2018 19:03 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Lease Extensions (2a) 
 
FAO 
Leasehold Enfranchisement Team 
 
The covering email to the above attachment will be noted in the subject bar as Lease 
Extensions (1a) email which has already been sent to you on 11th December 2018. 
 
Apologies for delay but we have had to amend this document as your Inbox would 
not accept the file due to its size when we first sent it on the 11th December 2018. 
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Dear  

  

Thank you for your email. 

  

Dealing with the points raised in turn: 

  

1. I note that I should have calculated the market value at 100% and then apportion the 
premium, which in this case is 50%. If you do this using the same figures as in my original 
calculation, the net result is that my premium reduces from £3883 to £3708 (rounded up). 
This is due to the fact that the full vacant possession value of the flat is deferred for 62 years 
rather than just 50% of it. So I am very happy to accept their valuer’s recommendations on 
this point! 

  

2. The most compelling evidence for a departure from a 5% deferment rate to 6% is that the flats 
are not situated in a prime central London area. Accordingly it has been widely accepted that 
0.5% should be added to reflect lack of growth. A further 0.25% to reflect risk of obsolescence 
and 0.25 for management issues. It could be argued that obsolescence is not an issue here in 
which case we may have to accept a deferment rate of 5.75%. It does seem that deferment 
rates are moving this way. If you adopt 5.75% it would increase the premium by about £100!  

  

3. It is stated that my values are considered to be low. It must be remembered that the values 
ignore tenant’s improvements. Where are the landlord’s comparables? Flat 33 was sold in 
April 16 for £45000 (50% equity) It was pretty much in its original condition. This ties in 
exactly with my own valuation figure.  

  

I am not sure how far apart you are with this. I know you have a budget, but in reality, you may need 
to stretch this to get the matter settled. The cost of going to court will be prohibitive. An offer between 
the two values may be enough to get them to settle. 

  

Kind regards 
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SHARED OWNERSHIP - WHAT DOES IT MEAN? 
 
We and all shared owners in this country need your help.  Lease extensions will be the next 
serious problem as far as social housing is concerned.  Some Housing Associations have 
been lax in putting the process into action. 
 
1. Shared ownership is a shared lease between the Housing Association and the people 
who are buying the other half of the property.   Everyone have their own personal reasons 
for buying a shared ownership property.  These are often young families or single people 
who have a mortgage and want to get their foot on the property ladder, although 
mortgages cannot be obtained for properties with less than 80 years left on the lease.  
Maybe someone who is divorced and this is the only way they can afford a home or even 
older people who need to downsize or need sheltered accommodation.  Whoever they are 
they usually have limited resources and cannot afford the burden of purchasing a lease 
extension which as the years pass becomes increasingly expensive. 
 
2. Because shared ownership leases are extended by agreement the residents have to 
rely on their Housing Association to do the right thing by them.  The Housing Associations 
are fully aware that the residents do not have any rights and therefore cannot go to a 
tribunal if they have a dispute, which means that the Housing Associations may take 
advantage of this.  Our own Housing Association told us that they can withdraw this 
Agreement at any time. This is an issue which the Government needs to take urgent action 
on.  Could this be contravening the Human Rights Act?  We would be held to ransom by the 
very people who have a duty of care towards us.  This is why we need you. 
 
3. Anyone wishing to extend their lease would have to pay all the costs of their Housing 
Association, ie, their Solicitor's and Valuer's costs as well as an administration fee.  This can 
add a substantial amount to the costs. 
 
4. If a shared owner has a mortgage and cannot afford to extend their lease this can 
put them into negative equity which is unacceptable.  This then becomes unaffordable 
housing.   
 
On the subject of mortgages, Banks and Building Societies will not offer mortgages on 
properties that have less than 80 years left on the lease, which means that such properties 
can become unsaleable unless a cash buyer is found.  Therefore, properties can remain on 
the market for months if not years, as we have found in our own case.  The Housing 
Associations are not affected by this as regardless of how long it takes to sell the property, 
they still receive their rent, maintenance and admin charges.  This is another reason why 
lease extensions must be investigated. 
 
5. Housing Associations must not be allowed to make profits at the expense of the 
shared owners.  The longer the Housing Association delays putting lease extensions into 
place, the more they can charge.  This should not be allowed to happen. 
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6. Anyone who has a shared ownership property have to pay for all the repairs to the 
properties as well as paying maintenance costs and rent.  The Housing Association pays 
nothing.  The residents pay into what is called a sinking fund from which the planned repairs 
are paid.  This could sometimes result in the Housing Associations suggesting unnecessary 
repairs.  Everyday costs come direct from the residents' pockets, therefore they are 
constantly aware of the fact that they must keep a reserve for emergencies. 
 
7. During a meeting with our Housing Association they suggested that they could buy 
the residents' half of the property and the resident could then become a tenant.  Is this 
ethical?  There is nothing in our lease that suggests that they can do this.  Is it their intention 
to pick us off one at a time and eventually own the whole of the properties?  They would be 
in a win win position, if people cannot afford to extend their leases then the value of the 
properties would decrease and the Housing Association would be buying the properties at a 
reduced rate.  How will this affect the people with mortgages if the Housing Association 
owns the majority of the properties?  If this happens it would result in there being a loss of 
shared ownership properties.  This would be against the Government's proposals to build 
more shared ownership properties.   
 
8. Also during the same meeting the Housing Association said that at the end of the 
lease the property would revert back to them and the residents would have no right to stay 
on.  It seems they are quite prepared to make people homeless.  Surely this is against the 
principles of the Housing Association? 
 
9.  Whilst we appreciate that Housing Associations can make a good argument for 
charging high prices for lease extensions, we think there should be very strict rules that 
cannot be abused.  Lease extensions by Agreement do not work. 
 
10. We appreciate that Housing Associations need to raise funds to build other 
properties and we are not suggesting that they should not receive any money from a lease 
extension, but feel that our suggestion of automatically extending the lease back to 99 years 
on the sale of the property with an affordable amount going to the Housing Association 
which is relative to the sale price.  This would also keep the market buoyant. 
 
11. Could we propose that the Government Department that regulated the Housing 
Associations be reinstated so that they can come under close scrutiny?  
 
12. The people who are benefiting most from lease extensions are the Solicitors and 
Surveyors and this is wrong. 
 
13. Our own Housing Association told us that our lease wasn't worth the paper it was 
written on and that they can do exactly whatever they wish, when will the lease work in our 
favour? 
 
We can only give you our own example - what is happening in other Housing Associations? 
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MEETING WITH DERWENT LIVING 30TH MARCH 2017 
 
Present:  HA1 and HA2 - Housing Association 
                  We/Us - Residents 
 
HA1 and HA2 entered the room after us and introduced themselves with a handshake and a smile.  
All that changed aggressive, rude, disrespectful and condescending does not describe the attitude of 
the Senior Members of a Housing Association from the outset of our meeting.  We asked if we could 
discuss our letter and HA1 said no because it contained issues that are in the past and also 
concerned members of staff who are no longer with them.  We said that it was past issues that we 
wanted to discuss, but HA1 was adamant that it was not going to happen. 
 
HA1 then went on to say that they would not change their minds about the premium (although HA1 
did say that this was not a premium) and we had 21 days to either accept or decline their offer.  If 
the residents decided that they would not extend their leases, but further down the line wanted to 
reconsider then they would have to go through the whole process again costing them more money.  
We asked what our options were to which HA1 replied you either extend your lease, do nothing  and 
your property reverts back to the Housing Association or the Housing Association will buy your half 
of the property and you become a tenant.  At this point HA2 quickly interrupted and said that this 
was not an option.  We think HA1 had let the cat out of the bag.  When we questioned HA2 again 
about them buying our half HA1 said that this was not an option at the present time.  However, we 
challenged them on this saying where in our lease does it say that they can do this.  There was no 
reply.   Later in the meeting we asked whether they would allow us until 30th April taking into 
consideration that some residents were taking holidays and also Easter.  HA1 and HA2 looked at one 
another as if they would be doing us a big favour and agreed to this. 
 
HA1 explained that the lease extensions were being carried out by Agreement and they were under 
no obligation to do this. (was this a veiled threat saying that if we did not toe the line then we would 
have to take the consequences)?  We said that the Housing Association  were always telling us that 
our lease is defective but when was it going to work in our favour, no reply. 
 
The subject of premiums was briefly discussed and we pointed out that we not only had to pay for 
the lease extension but also about £2000 on top for professional and the Housing Association's 
admin fees to which HA1 replied "that's your problem".  This says it all. 
 
HA1 and HA2 were asked what the Housing Association's agenda was for the remaining 26 flats who 
were not extending their lease.  HA1 said that they didn't have an agenda for them.  If they didn't 
extend then their properties would eventually revert to the Housing Association and they were quite 
happy for that to happen.  We commented that we thought it was not good business practice to 
allow the value of the properties to go down and if a flat was sold at auction again for £16,000 they 
would not be receiving a reasonable amount of rent to which HA2 replied they are cheap anyway.  
 
We then went on to discuss the deferment rate and we mentioned that the Lease Advisory's website 
contains two calculation tables one for Inner London which included Mayfair etc., and the other for 
Outer London.  One of our residents had been in correspondence with the Lease Advisory Service 
who informed them that the  Inner London deferment rate was 5% and the Outer London was 
5.75%.  We enquired why their Valuer had not used these guidelines.  HA1 then said that their 
Valuer  was a professional in their field, implying that our Valuer wasn't.   
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HA1 and HA2 were told that their  Valuer had based their valuation on the fact that a flat was up for 
sale and they had asked one of the neighbours how much it was selling for and was told that it was 
£60,000 and that it was reduced to £50,000 a week later and was eventually sold for £49,000 and  
had, in fact, over valued the properties to which HA1 said that was a while ago.  
 
We also said that we would have to think very carefully about spending money to extend the lease 
as the properties are getting older and we would need money to cover any repairs which are not  
taken from the sinking fund.  They did not reply. 

 
HA1 and HA2 were informed that we had asked their Valuer to explain their calculations but they 
had refused.  HA1 said that they  were employed by the Housing Association to which we reminded 
HA1 that we had paid their costs and it seemed unreasonable taking into account that they had 
asked to see our figures.  HA1 said that their Valuer did not have to explain their calculations. 
 
We explained that a couple had received an email from one of their staff stating that you may wish 
your solicitors to arrange to extend the lease while they are working on the purchase or you can 
instruct solicitors to deal with this any time in the future after completion.  We explained that the 
reason for buying the flat was because the lease could be extended.  We also said that the afternoon 
before they were due to move they were informed that they could not extend their lease .  They felt 
that it was too late to pull out.  HA1 replied "well they signed the lease". 
 
We asked if the Housing Association would consider our proposal that on changing hands a lease 
would revert to 99 years for that flat, this would be done by deed of variation, HA1 said "not at this 
time". 
 
With that they stood up shook our hands and smiled.   HA2 said "you know your way out don't you, 
just press the button on the wall".  HA2 didn't even have the courtesy to see us to the door.  We 
stood and looked at one another stunned, and said did that just happen we could not believe what 
we had witnessed. 
 
The meeting lasted 40 minutes. 
 

 
  
 

 
 
We hope that this has given you a comprehensive insight into the frustrating world of lease 
extensions and that this can be discussed at the highest level. 
 
Thank you for taking the time to read this lengthy letter and we look forward to your personal reply 
by letter to all our questions as is good business practice. 
 
Your sincerely 
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From: pmailkeey .   
Sent: 06 January 2019 23:59 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold home ownership: buying your freehold or extending your lease consultation 
responses 
 
Q1 Probably not. 
 
Q2  
 
Leases need not be time limited and therefore should be indefinite.  
A lease would end where a breach of terms occurs. Lessees should never be forced out on 
grounds of 'redevelopment' etc. Occupiers should be able to reside there all the time they pay 
the 'fees' for doing so. and if that payment continues after the lessee's death (e.g. payments 
being made by a child of the lessee then it should continue.) 
 
The issue is being considered in correctly. If the lease requires a monthly payment, then it's a 
monthly lease - only lasting a month and automatically extended on payment of the monthly 
fee. There is no need to make it more complicated than this. 
 
Q3 
 
Terms like 'ground rent' and 'service charge' etc. should be abolished. A landlord should have 
no right to provide a service. It could offer a service (e.g. garden maintenance) but the 
leaseholder should be able to choose whom they 'employ' for garden maintenance (etc.) or 
even do that job themselves. However, a landlord would be right to insist 'it' was maintained 
to a satisfactory standard. Perhaps also 'lease' and 'leasehold' terminology should disappear 
too - and everything combined to 'rented', 'rental' and 'rent' being the only regular payment. 
Would this remove 'confusion' ? 
 
As I understand it, a rental is where small regular payments are made for the use of... and a 
lease is a one-off large payment for the use of... and which should last indefinitely. I suspect 
that a rented property would be maintained by the landlord where a leased property would 
be maintained by the lessee - possibly by using services provided by the landlord or 
alternative services. 
 
On the basis there is no ground rent and no time limit to leases, this question is not 
answerable. 
On renting a property a regular rent payment is required. The size of the payment should be 
Index Linked so that it rises fairly annually, Any changes to the amount outside of this must 
have to be agreed by both parties. 
 
Q4 

1. As previously stated, time-limited leases should be abolished. There does not seem to 
be a reason for them since they can simply be extended. 

2. Having abolished extensions, the addition or removal of property to the lease is 
entirely up to the lessee. If landlords have other land for lease, it should not be forced 
upon existing lessees. 

3. It is up to the lessee to decide what they want to lease. It is then up to the landlord to 
agree to that or not. 

Q5 Should be no change. 
 



Q6 Having 'end dates' (limited term leases) does not appear to have any value and in fact 
causes a reduction in value in that it tends to indicate changes at specific times. Any change 
to leasehold arrangements would be best at the time of need rather than end of term. I 
suspect there would be some considerable benefit to standardising all leases covering 
common factors perhaps with a section specifically to specify peculiarities. 
 
Q7 I don't think we should be 'dabbling' but rather replacing the 1967 and 1993 Acts with a 
new (consolidation) act and incorporate the other considerations discussed herein. Again, I 
see no issue with automatic lease extensions to the effect of ending the use of fixed term 
leases. It may be the limited scope of this review is not in the best interests of the people and 
that the review should be expanded to cover all legislation relating to leasehold and rented 
property. 
 
Q8 - appears to be a 'bad concept'. Any 'extension' should be as per the existing lease. 
 
Q9-10 N/A 
 
Q11 - The 2 options don't appear to be mutually exclusive. Having done one, (2) what's to 
stop them doing the other later (1). 
 
I think I am not going to respond to any question relating to lease extension from hereon as 
I've clearly stated that extensions are inappropriate insofar as fixed term leases are. From 
that, further questions are, to me, irrelevant. 
 
FREEHOLD ACQUISITION 
 
 
I note this relates to a 'house' but I see no reason not to exclude a block of flats. Taking a 
block of flats scenario, I could see the steps being: 

1. The residents form a residents' association for the block 
2. That association applies to acquire the freehold. 

Q13 
 
(1)(b) and (2) yes, agreed. 
 
(1)(a) Disagree except where no one other than the landlord and the lessee had access to. The 
lessee should not be entitled to purchase the block including other leased portions as it 
would equally apply to all lessees and most certainly lead to conflict or unhappiness among 
all the lessees. 
 
Q14 - I see no reason that a mortgage cannot be transferred from landlord to acquiring 
lessee. 
 
Q15 - On the rights and obligations on which the freehold is currently held. 
 
I see no reason for additional terms to be added due to a change of ownership of the 
freehold. 
 
Q16 - Where there is an obvious parcel of land associated with the property freehold, that 
parcel of land should be transferred also unless the parcel is 'excessively large' such that the 
landlord desires to split the land into two parcels - one being belonging the property and the 
other hence being adjacent to the first parcel such that the property owner has no reasonable 
grounds to access the second parcel - .e. it does not include any access routes to the property. 



 
Q17 - the purpose of obtaining the freehold is to be free of such encumbrances - so I disagree 
with that proposal. 
 
Sums owed to the landlord up to the point of acquiring the freehold should be added to the 
cost of acquisition - hence paid in full before a change in title can take place. 
 
Q18 - Where the landlord retains land outwith that the lessee is acquiring, the former lessee 
should be freed of any ties to the retained land. A complete split/break between the two 
parties should occur when a lessee acquires land from a former landlord. Only in exceptional 
circumstances (e.g. rights of way over land) alter this outcome. 
 
Q19 N/A 
Q20 N/A 
 
 
If a right to buy  is applicable to rented property, do the tenants have the right to buy the 
lease of the property that they rent ? 
Similarly, does a tenant have the right to manage their property over the lessee who rents the 
property to them ? 
 
LEASEBACK 6.23 
 
Figure 4 item 4 is the major thorn in my side as a lessee. With 8 out of 12 flats sublet, the 
residents no longer have control of the block. Residents have 4 votes and non-resident 
lessees 8 votes. The block is being managed as a property rental business - and neither those 
tenants nor non-resident lessees care about the maintenance of the block - unless the issue 
directly affects them. Caring lessee residents are having to keep the place tidy and get repairs 
done. According to the lease, the management company is supposed to paint the window 
frames every 4 years. They have not been painted this century. I'm now in the middle of 
litigation over the Service Charge issue - which I'm refusing to pay as I'm not receiving the 
service (c.f. Supply of goods & services Act and Consumer Act - re right to not pay for not 
receiving goods or service and right to determine a service contract at an end. 
 
CRITICISMS OF THE CURRENT LAW 
 
6.33 " In some cases, where leaseholders do not live in their properties, it can be difficult for 
their neighbours even to make contact with them " 
 
It's not the lessees we want to make contact with, it's the occupiers of the property. The 
lessees are the problem - supposed to be maintaining the property as a management 
company - but are failing to do so. In effect, breaching their obligations in the lease. 
 
6.59 The “ping-pong” problem 
 
Thanks ! 
 
Q21 Agreed. 
 
6.68 Companies House should be subject to review. As a result of it not vetting submissions, 
it happily tells people incorrect information. As a result, our management company finances 
have been fraudulently diverted ! 
 
Q22 Agreed ! 
 



Q23  - 6.86 - please make it clear that all leased property are occupied too. I suspect our 
company's AoA were drawn up prior to the company being formed and property fully leased. 
 
Subletting should be prohibited as it destroys the 'owner-occupier' effect/benefit. 
 
Q24 agreed. 
 
Q25 - I do not see what the issue is. Block A forms a company with collective freehold of that 
block. Company for block A could then purchase block B and manage that, adding Block B 
residents to its membership. 
 
I think the individual blocks should be self-managing so that local costs are kept local but 
estate costs shared between blocks. The blocks my differ in expenses and the efficient block 
should not be subjected to the expenses of the inefficient block. 
 
Q26 Agreed on both aspects. 
 
Q27 Presumably the nominee purchaser should take on the mortgage too ? 
 
Q28 Agreed on the first part but I don't see why covenants should be restricted to a list. 
 
Q29 agreed. 
 
Q30 Disagree. 
 
Q31 Agreed. 
 
Q32 No - This looks to be a matter to be settle by a court -unless you have an alternative 
solution. 
 
Q33 N/A 
 
Q34 Agreed. Right should be backdated to previous non participants can join. 
 
Q35-37 N/A 
 
Too many questions - so abandoning from here on. 
 
--  
Mike.       PLEASE REPLY NORMALLY - I.E. BELOW THE CONTENT YOU'RE REPLYING TO, NOT ABOVE IT! 
 
Abuse of the vulnerable - please sign and spread the word about this petition from Compassion in Care. 
 
Please sign the petition to Urge UK supermarkets to stop using plastic packaging. Thanks. 
 
Congratulations to en.wikipedia.org - the first ever website I've blocked from appearing in Google search results. 
Now followed by Twitter. 
 
T&Cs 
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Response of The Portman Estate to Law Commission Consultation Paper CP238 
 

Leasehold Home Ownership: buying your freehold or extending your lease 
 

Prepared by  
 
Introduction 

The Portman Estate is a landed estate that has been in the continuous ownership of the Portman 
family since 1532.  The Estate comprises 110 acres of Marylebone in London’s West End, including 
frontages to Oxford Street and Baker Street.  It covers 69 streets, 650 buildings and four garden 
squares all housing 850 residential units, 290 office units, 150 shops and restaurants, 27 hotels and 
seven pubs. 
 
The Portman Estate is a forward-thinking property company with an enduring heritage and a 
commitment to promoting and protecting the long-term success of Marylebone and London’s West 
End.  We recognise our responsibility to provide a high quality, sustainable environment while 
seeking to safeguard our community and manage responsively.    
 
Since 2002, the Estate has directly invested an average of £20 million per year throughout 
Marylebone. This has included the regeneration of its independent retail streets, Seymour Place, 
New Quebec Street and Chiltern Street, and the introduction of new extensively renovated hotels.  
Over the next ten years, an estimated £350 million will be reinvested Estate-wide to ensure long 
term growth and create attractive, vibrant spaces for the Marylebone community to enjoy.   
 
The Portman Estate supports local charities through fundraising and grants from The Portman 
Foundation.  Our current charity partnership is with Carers Network, and in 2018 the foundation 
awarded grants to eight local organisations.   
 
The Estate also offers help and advice to elderly vulnerable residents through organising essential 
repairs or putting them in touch with the relevant specialist organisations for support. 
 
Consultation Comments 
 
The Portman Estate welcomed the publication of the Law Commission’s consultation Leasehold home 
ownership: buying your freehold or extending your lease (the “Consultation”) Leasehold 
enfranchisement is of great importance to our business.  We have processed over 300 claims in the 
last five years the majority of which were lease extensions and 1967 Act freehold claims.    
 
We support many of the objectives and proposals to make the enfranchisement process easier, 
quicker, more efficient and cost effective for leaseholders and landlords.  However, this should be 
done in a way that is fair and balanced to leaseholders and landlords to avoid discouraging 
investment and development. 
 
It should be noted that the leaseholder profile in Prime Central London probably differs somewhat to 
the rest of country with a high concentration of non-resident investors (many offshore companies) 
and wealthy individuals who are well informed and know how to operate the system to their advantage.     
 
Our primary concern is that some of the proposals could have wider implications and bring 
unintended consequences to the detriment of landlords, most importantly the potential non-
compliance with Article 1 to the First Protocol to European Convention on Human Rights (A1P1).     
  
A1P1 is an important consideration of the proposed valuation options in the consultation and we 
note the Commission are in the process of carrying out further compatability analysis.  Our initial 
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advice, at this stage suggests Options 1A and 1B would almost certainly not be compliant and would 
without doubt be subjected to vigorous challenge.  Following the more recent line of cases, it is also 
understood that Option 2A and Option 2B would also be open to challenge.    
 
We also have concerns with other proposals that warrant closer scrutiny, predominantly;   
 
• Proposal for compulsory leasebacks and the potential loss of CGT Rollover Relief resulting from 

this proposal 
• Proposals to reform leaseholder’s contributions to landlord’s non litigation costs  
• The definition of an “Estate” for the new Estate Collective Enfranchisement proposal 
• Introduction of the concept of a single “residential unit”  
• Proposal for prescribed list of terms for lease extensions and freehold transfers 
 
Our responses throughout the paper will provide further clarity around these issues.  
  
We have taken extensive advice from our legal and valuation experts to complete our responses to 
the Consultation.  The enfranchisement expert, Damian Greenish has advised us on the legal aspects 
and, Julian Clark of Gerald Eve has advised us on the valuation/financial aspects.   
 
 
Name:     
Organisation:  The Portman Estate 
Address:  40 Portman Square, London W1H 6LT 
Email:    
Telephone:    
 
Date: 07 January 2019 
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The Portman Estate 

Detailed Responses to Questions raised by the Law Commission 

(the paragraph numbers are the relevant paragraphs of CP238) 

 

Question 1 (Paragraph 3.42) 

17.1     We invite the views of consultees as to whether a reformed enfranchisement 

 regime should treat particular issues differently in England and in Wales.  

 Consultees are welcome to share their views on this point here, or in response 

 to questions which we ask later on particular issues.  

We have no particular views on this point 

 

Question 2 (Paragraph 4.40) 

17.2  We provisionally propose that leaseholders of both houses and flats should be 

entitled, as often as they so wish (and on payment of a premium), to obtain a 

new, extended lease at a nominal ground rent. Do consultees agree? 

Yes  

 

17.3  We invite the views of consultees as to: 

(1)  the appropriate length of such a lease extension; and 

We support the present regime which provides for an additional 90 years from the term date of the 

existing lease.  If an increase were to be considered, we would not support more than 125 years as 

an appropriate length for such extensions as many buildings will be reaching the end of their useful 

life at that point. Bearing in mind that redevelopment may be necessary at future points, a landlord 

should have the right to terminate at the original expiry date as well as the extended expiry date, in 

both cases subject to payment of appropriate compensation.  

 

Houses operate on a slightly different basis. Generally, a lease of a house will be on full repairing and 

insuring (FRI) terms whereas a flat (being part of a communal building) will only be so through the 

mechanism of a service charge. It is likely to be the case therefore that a landlord will not have an 

interest in redeveloping a house because the leaseholder should be able to do that himself under the 

terms of his lease. Within PCL, it is rare for the leaseholder of a house to have the right to take a 

new lease as the qualification conditions are not met. In consequence the issue of the exercise of a 

right to break an extended lease under the 1967 Act rarely, if ever, arises.  

The lease extension option for “houses” appears to conflict with the government’s stated policy to 

ban the use of leasehold for houses, including the renewal of such leases. 
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(2)  the points at which the landlord should be entitled to terminate the lease 

 (paying appropriate compensation to the leaseholder) for the purposes of 

 redevelopment. 

There are two points for consideration.  The first is redevelopment on grounds that are similar to 

those presently contained in section 61 of the 1993 Act. The second is rebuilding or renewing a 

building that has become obsolete and is not capable of being repaired. The latter will become a 

more significant problem, the longer the term of the lease, particularly if break dates within a 

building are not consistent.   

 

The first point could follow the lines of section 61 so as to be consistent with the provisions of lease 

extensions granted under the 1993 Act.  

 

The second might be more radical. If at any time during the term, the landlord could show that the 

building in which the unit is situated is obsolete and/or not reasonably capable of repair and 

maintenance, then the court (or Tribunal) would have power to bring the leases to an end to enable 

the landlord to rebuild. Although it would be an attractive proposition to be able to offer the 

leaseholders a first option to acquire a lease on any new units within the new building, that is likely 

to be fraught with complexities and difficulties, not least because it presupposes that the new 

building will comprise new units which are comparable in number, size etc to the existing units.  

 

One of the difficulties with these proposals is that they fit well into a flats scheme (where the 

landlord is liable to repair and maintain the building and the individual leaseholder is not in a position 

to redevelop or rebuild) but are not really applicable to a house where it is the leaseholder who 

repairs and maintains the building and is able to redevelop and rebuild himself.  

 

This difference between the leasehold structure of houses and flats raises difficulties in other areas if 

(as is proposed) a “residential unit” will not distinguish between them. The question will be whether 

those distinctions are of sufficient weight to undermine the principle of the all-embracing “residential 

unit” 

 

In both cases, the leaseholder will need to receive appropriate compensation if his lease is 

terminated on either ground.   

 

 

 

 



5 
 

Question 3 (Paragraph 4.46) 

17.4  We invite the views of consultees as to whether the right to a lease extension 

should in all cases be a right to an extended term at a nominal ground rent, or 

whether leaseholders should also have the choice: 

 (1) only to extend the lease (without changing the ground rent); or 

(2)  only to extinguish the ground rent (without extending the lease). 

Consumers should be given the choice to exercise either option and the decision will largely depend 

on the terms of their lease and their current circumstances. 

The option to extinguish the ground rent without extending the lease could be an attractive option 

for those leaseholders who have a lease for a term of sufficient length not to be concerned to 

extend it but are subject to a ground rent which they would wish to buy out. Similarly, there may be 

those leaseholders with a shorter term who are content to pay for the extension but are equally 

happy to continue to pay the rent under the existing lease for the residue of the existing term. 

answered.  

 

Question 4 (Paragraph 4.52) 

17.5  We provisionally propose that: 

(1)  a leaseholder claiming a lease extension should be entitled to a lease 

extension of the whole of the premises let under his or her existing lease, 

whether or not the entirety of the premises falls within the curtilage of 

the building; 

Leaseholders should not be entitled to include within the extended lease land which has nothing to 

do with the residential unit. For example, a single lease of a shop with a flat above, each being a unit, 

would entitle the leaseholder to an extended lease of the flat and the shop would be included in the 

new extended lease simply because it comprises land in the existing lease. Another example would 

be a building comprising offices but with a self-contained flat on the top floor; the proposal would 

suggest that in consequence of a claim for an extended lease of the flat, the leaseholder would be 

entitled to include the offices in the new lease.   

 

In order to include in the new lease land outside the confines of the residential unit, there must be 

some ancillary connection between that land and the unit, as is the case now under both the 1967 

Act and the 1993 Act.  

 

(2) landlords should be able to propose that other land be included within a 

lease extension, and that there should be no time limit within which that 

proposal can be made; and 
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Yes  

(3) there should be no power for landlords to argue that parts of the 

premises let under a leaseholder’s existing lease should be excluded from 

a lease extension.  Do consultees agree? 

Yes.  

 

Question 5 (Paragraph 4.54) 

17.6  We provisionally propose that a lease extension should automatically: 

(1)  be subject to any mortgage that is secured over the existing lease, and 

(2)  bind the landlord’s mortgagee. 

Do consultees agree? 

Yes  

 

Question 6 (Paragraph 4.91) 

17.7  We provisionally propose that (except in the case of Aggio-style leases and cases 

where the common parts of a building are owned and managed by a third party) 

the terms of a lease extension (other than the length of the term and the ground 

rent) should be identical to the terms of the existing lease, save where either 

party has elected to include terms drawn from a prescribed list of non-

contentious modernisations.  

Do consultees agree? 

No, there are good arguments in favour of flexibility on lease terms, as many older leases 

(particularly flats) are poorly drafted.  In our experience extending the lease gives an ideal 

opportunity to update a lease and to grant it on modern terms. Also, there may be clauses within a 

lease (for example, absolute prohibitions on alterations, subletting etc.) which a tenant might wish to 

change (e.g. by introducing qualifications). There may be good reason to standardise lease terms 

within a block to provide ease and greater clarity of management. Overall, there may be good and 

compelling reasons to depart from the existing lease terms for the benefit of both parties and it may 

be thought unfortunate that the legislation does not generally permit this to occur when an occasion 

to do this arises.  

 

If there is evidence that certain landlords misuse this flexibility, then there is merit in having some 

controls in place.  However, if both parties wish to improve lease terms then we see no reason why 

they should not save on future costs for a Deed of Variation and do so within the lease extension 

process.  The starting point for parties should be the terms of the existing lease but the parties 

should be free to agree any changes.  



7 
 

17.8 We invite the views of consultees as to the terms that should be included within 

such a prescribed list. 

The proposed list is limited and appears to be weighted to issues in flat leases.   

 

17.9  Do consultees consider that it would be appropriate to adopt a standard or   

 model  lease for Aggio-style leases? Alternatively, would it be appropriate to use a 

 standard or model lease as a starting point in such cases? 

Yes in principal, but the fundamental differences between a house lease and a flat lease need to be 

addressed. The former generally includes the whole of the building on FRI terms whilst the latter 

generally comprises only part of a building, excludes structural elements and places management 

obligations on the landlord who then recovers the costs incurred through a service charge. There 

would therefore need to be different model forms for houses and flats although there would no 

longer be a definition of either.    

 

Question 7 (Paragraph 4.98) 

17.10  Do consultees consider that the ability of parties to enter into a lease extension 

 outside the 1967 and 1993 Acts creates significant problems in practice? 

No  

 

17.11  What steps, if any, do consultees consider could be taken to control or limit the 

use or impact of parties entering into a lease extension outside of a new 

statutory enfranchisement regime? 

The current leasehold system offers considerable flexibility and choice for the benefit of the 

consumer. There are leaseholders (particularly within PCL) who do not wish to acquire (or cannot 

afford to acquire) an extended lease for an additional 90 years. There are those who wish, for 

example, to acquire a shorter term or who are prepared to accept payment of a higher ground rent 

in exchange for a lower premium. The current system enables choice and flexibility which a ban on 

voluntary lease extensions would exclude.  

 

Question 8 (Paragraph 4.101) 

17.12  We invite consultees to tell us about their experiences in practice of the 

 statutory provisions under the 1967 and 1993 Acts which enable a landlord and 

 leaseholder, with court approval, to enter into a lease extension under which the 

 leaseholder is precluded from exercising further enfranchisement rights in the 

 future. 
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It is sometimes used by London Estates in circumstances where there is a particular desire to retain 

their interest in a building that forms part of that Estate. It can also be used in circumstances where 

a leaseholder has indicated that he/she is willing to give up statutory rights in exchange for 

favourable lease terms. In such circumstances, both parties are professionally advised and are fully 

aware of what they are doing. 

 

17.13  Do consultees consider that similar provision should be made under any new 

enfranchisement regime? 

Yes 

 

Question 9 (Paragraph 4.103) 

17.14  To what extent would our proposed uniform right to a lease extension at a 

 nominal ground rent, for both houses and flats, increase the likelihood of 

 leaseholders seeking lease extensions under (future) enfranchisement 

 legislation? 

It is not clear why the uniform right would make much difference. It tends to be the market more 

than the nature of the right that drives leaseholders to seek a lease extension. It is not obvious why 

the leaseholder of a “house” would want a lease extension if there is a right to acquire the freehold. 

For the reasons explored above, the two rights are not directly comparable.   

 

Question 10 (Paragraph 4.104) 

17.15  We welcome evidence as to whether, and if so, how, an increase in the length of 

a statutory lease extension would affect: 

(1)  the leasehold market; and 

(2)  the mortgageability of leases. 

We have no evidence.  

 

Question 11 (Paragraph 4.105) 

17.16  We have asked whether leaseholders should have the option of: 

(1)  extending their leases without changing the ground rent; or 

(2)  extinguishing their ground rent without extending the term of the lease. 

We welcome evidence as to the likely uptake of these options by leaseholders. 

We have no experience of leaseholders making a request to extinguish their ground rent without 

extending their lease.  We have found the main driver is the desire to extend the lease term.   
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Question 12 (Paragraph 4.106) 

17.17  To what extent does the current ability of parties negotiating a lease extension 

to include such terms as they may agree in the lease extension? 

(1)  increase the duration and cost of the enfranchisement process; 

(2)  increase the potential for disputes; and 

(3) lead to the imposition of onerous or undesirable terms upon leaseholders 

under the lease extension, resulting in additional future costs to 

leaseholders?  

The addition of new terms is intended to modify and improve an old and outdated form of lease with 

something that is more modern, effective and beneficial for both parties. The motive is certainly not 

to delay the process and impose additional costs.  

 

17.18  To what extent would restricting parties’ ability to introduce new terms into a 

lease extension to terms which are drawn from a prescribed list: 

(1)  reduce the time and cost involved in acquiring a lease extension; 

(2)  reduce the potential for disputes; and 

(3)  reduce future costs to leaseholders arising from the terms of the lease 

extension? 

Inevitably it would achieve all those things if the list was prescriptive and neither party could object 

to the inclusion of a term taken from the list.  

 

17.19  Would this reform lead to a higher proportion of leaseholders seeking to 

exercise their right to a lease extension? 

No, we do not think that is a significant driver for seeking a lease extension.  

 

Question 13 (Paragraph 5.30) 

17.20  We provisionally propose that, where an individual freehold acquisition claim is 

made: 

 (1)  the leaseholder should be entitled to a transfer of: 

 (a)  the whole of the building in which his or her residential unit is situated, 

  even if parts of that building are not included within his or her existing 

  lease; and 

Yes 

 (b)  the whole of his or her premises let under the existing lease, whether or 

  not the entirety of those premises falls within the curtilage of the  

  building; and 
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No. As in the case of lease extension claims, premises let under the leaseholder’s lease 

should only be included if they have some connection to the building of which the freehold is 

being acquired. If a lease contains premises which have nothing to do with the building being 

acquired, there is no justification for including them in the transfer. See Q.4 17.5(1). 

 

 (2)  there should be no statutory deadline or time limit for landlords to  

  propose that other land originally let to the leaseholder, but now assigned 

  to another, should also be included in the transfer, or that parts of the 

  premises that are above or below other premises in which he has an  

  interest should be excluded from the transfer. 

Do consultees agree? 

Yes   

 

Question 14 (Paragraph 5.34) 

17.21  We provisionally propose that, where an individual freehold acquisition claim is 

made: 

(1)  any mortgage secured against the freehold title should automatically be 

discharged upon execution of the transfer; but 

(2)  the leaseholder should be under a duty to pay: 

(a)  the whole of the price; or 

(b)  (if less) the sum outstanding under the mortgage; to the mortgagee 

or, alternatively, into court; and 

(3)  any sums due from the leaseholder to the landlord should be reduced by 

any sums paid under (2) above. 

Do consultees agree? 

We have no particular views on this point.  

 

17.22  We also provisionally propose that where an individual freehold acquisition 

claim is made – save in the case of estate rentcharges imposed to secure positive 

covenants – a landlord should be under a duty to use his or her best endeavours 

to redeem any rentcharge. 

Do consultees agree? 

Yes   
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Question 15 (Paragraph 5.48) 

17.23  We invite the views of consultees as to whether a leaseholder making an 

 individual freehold acquisition claim should acquire the freehold subject to the 

 rights and obligations on which the freehold is currently held, or on terms 

 reflecting the rights and obligations contained in the existing lease. 

If the leaseholder is acquiring the whole of the landlord’s freehold interest, it would make sense for 

the freeholder to transfer the freehold subject to the rights and obligations on which the freehold is 

currently held.  

 

17.24  We provisionally propose that, on an individual freehold acquisition claim, 

additional terms may only be added to the transfer where the leaseholder elects 

to include a term drawn from a prescribed list of terms. 

Do consultees agree? 

If the landlord has no retained land, it is difficult to understand on what basis any such restrictions 

would be enforceable. The two examples suggested where the leaseholder might want to elect to 

impose restrictions on his property, are use and development. If the landlord has no retained land to 

which the benefit of the restriction can be attached, how would such a covenant be enforced? How 

would the landlord recover the value of a change of use or a future development? There is no real 

indication of how this would work.  

 

It would not be appropriate to use either an Estate Management Scheme or a restrictive covenant to 

reserve to the landlord the opportunity in the future to obtain “full value” for the restriction.   

 

Part of the problem with allowing the leaseholder to elect to impose a restriction in favour of the 

landlord on any future change of use or on development means that neither party can change the 

use or develop without the co-operation of the other. There is always the danger therefore that 

properties will stagnate. If there is to be some procedure whereby the leaseholder can force the 

landlord at a later date to release the restriction, it becomes important to know what compensation 

the landlord will receive for such release. If the purpose of giving the leaseholder this right of 

election is to limit the price that would otherwise be payable, it is difficult to argue that the sum that 

the landlord should receive on any future release should be anything other than the full value of the 

development (or change of use) at the date of release.  

 

17.25  We invite the views of consultees as to the types of additional terms that should 

be included within such a prescribed list. 

None.  
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Question 16 (Paragraph 5.56) 

17.26  We invite the views of consultees as to whether, where a leaseholder’s existing 

lease contains rights and obligations in respect of land that is to be retained by 

the landlord, the leaseholder should (where there is no current estate 

management scheme in place) acquire the freehold subject to terms in respect 

of the retained land that: 

(1)  reflect the rights and obligations set out in the leaseholder’s existing 

 lease; or 

(2)  appear within a prescribed list of appropriate covenants. 

 

17.27  We invite the view of consultees as to the types of terms that should be included 

within such a prescribed list. 

The current legislation divides rights and obligations into three categories: rights for services, rights 

of way and restrictive covenants. It does not deal with positive obligations. The leaseholder’s existing 

lease will usually set out details of rights (in the sense of easements) but in some cases it may not.  In 

that case there should be some mechanism to deal with it.  If there is to be a prescribed list of 

covenants, perhaps it would make sense to include those items covered in Estate Management 

Schemes: redevelopment, use, appearance, maintenance, repair, renewal or replacement of common 

parts, insurance and reinstatement etc. The purpose of this should be, not reservation of value, but 

the maintenance of adequate standards of appearance and amenity and the regulation of 

development. It may be as well to provide therefore that consent to all these things cannot be 

unreasonably withheld and perhaps even provide specifically that the “landlord” could not charge any 

premium for giving consent although he should be able to recover any costs incurred in considering 

and giving (or refusing) consent. 

 

If the landlord should be able to impose restrictions as a mechanism for reserving value, then the 

present system of restrictive covenants is not fit for that purpose. A new system will have to be 

devised to ensure that, where a landlord has value reserved to him, he is at a later date able to 

realise that value in full. 

 

Question 17 (Paragraph 5.62) 

17.28  We provisionally propose that any obligation owed to a landlord of an estate by 

 a leaseholder who has acquired the freehold of their premises should be 

 enforceable whether or not the landlord has retained land that benefits from 

 that obligation. 
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 Do consultees agree? 

Yes 

 

17.29  We invite the views of consultees as to whether unpaid sums due from a 

leaseholder who has acquired the freehold of their premises to a landlord of an 

estate should be capable of being charged against the freehold and enforced by 

the landlord as if he or she were a mortgagee of the property. 

Yes, and this is possible under an Estate Management Scheme.   

 

Question 18 (Paragraph 5.66) 

17.30  We provisionally propose that where a leaseholder’s existing lease does not 

contain rights and obligations in respect of land that is to be retained by the 

landlord, the leaseholder should (where there is no current estate management 

scheme in place) acquire the freehold subject to terms in respect of the retained 

land that appear within a prescribed list of appropriate covenants. 

 Do consultees agree? 

 

17.31  We invite the views of consultees as to the types of terms that should be 

included within any prescribed list. 

It is not just covenants; it may also be necessary to introduce rights and reservation if the lease is 

silent on them. Otherwise, see Q.16 

 

Question 19 (Paragraph 5.70) 

17.32  Do consultees believe that the ability of parties to enter into a transfer of the 

freehold of a house outside the 1967 Act creates significant problems in 

practice? 

No 

 

17.33  What steps, if any, do consultees believe could be taken to control or limit the 

use or impact of parties entering into a freehold transfer to an individual 

leaseholder outside of a new statutory enfranchisement regime? 

None, see Q 7 
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Question 20 (Paragraph 5.72) 

17.34  To what extent does the current ability of parties negotiating the terms of a 

claim to acquire the freehold of a house to agree the terms of the freehold 

transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

It depends whether parties agree or whether a dispute arises which must be resolved. In the 

latter case, duration will be extended and costs increased 

(2) increase the potential for disputes; and 

Inevitably 

(3) lead to the inclusion of unusual terms within the freehold transfer,  

  resulting in additional future costs to former leaseholders? 

In our experience, it does not if restrictions are imposed (for example on use or 

development), the parties negotiating in sophisticated markets, know that may lead to 

further future payments for release of that restriction. Leaseholders are on occasions 

advised to accept such restrictions as a mechanism for reducing the price. The leaseholder 

may well prefer to accept a restriction, in place of a price that reflects a future speculation. 

The problem (as discussed above) is that the use of a restrictive covenant in this way is not 

always effective. 

 

17.35 To what extent would limitations on the ability of parties to include new rights 

and obligations in a freehold transfer to an individual leaseholder: 

 (1) reduce the time and cost involved in acquiring the freehold individually; 

 (2) reduce the potential for disputes; and 

 (3) reduce future costs to former leaseholders arising from the terms of the 

freehold transfer? 

Inevitably, limiting arguments reduces time and cost. However, if the parties want to include 

new rights and obligations where it makes sense to do so, they should not be prevented 

solely on the basis of time and cost. 

 

17.36  Would this reform result in a higher proportion of leaseholders seeking to 

exercise their right of individual freehold acquisition? 

 No. This is not what drives claims 
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Question 21(Paragraph 6.67) 
17.37  We provisionally propose: 

(1)  a general requirement that a collective freehold acquisition claim must 

be carried out by a nominee purchaser which is a company; and 

(2)  an exception to the above requirement where: 

(a)  the premises to be acquired contain four residential units or fewer; 

(b) all residential units are held on long leases; 

(c)  the leaseholders of all residential units are participating in the claim; 

 and 

(d) all those leaseholders agree. 

Do consultees agree? 

We have no particular views on these points. 

 

17.38  Do consultees consider that some of the requirements of company law are 

inappropriate or onerous for a nominee purchaser company and should be 

relaxed? 

If so, please tell us which. 

We have no particular views on this point.  

 

Question 22 (Paragraph 6.79) 

17.39  We provisionally propose that the nominee purchaser company used for a 

collective freehold acquisition claim must be a company limited by guarantee. 

Do consultees agree? 

We have no particular views on this point. 

 

Question 23 (Paragraph 6.86) 

17.40  We provisionally propose that the articles of association of any nominee 

 purchaser company exercising the right of collective freehold acquisition must 

 contain certain prescribed articles. We also propose that those prescribed 

 articles may only be departed from where: 

 (1) all the residential units within the premises are held on long leases; and 

 (2)  the leaseholders of all residential units are members of the nominee        

 purchaser company. 

Do consultees agree? 

We have no particular views on these points. 

 



16 
 

17.41  We invite the views of consultees as to: 

 (1)  the matters in respect of which it would be desirable for articles to be 

 prescribed; and 

(2)  any matters in respect of which it would be desirable to require provision 

in the articles of association, albeit with some freedom as to that 

provision. 

We have no particular views on these points. 

 

Question 24 (Paragraph 6.91) 

17.42  We provisionally propose that a nominee purchaser company, having carried 

out a collective freehold acquisition, be restricted from disposing of the premises 

acquired, save where: 

 (1)  all the residential units within the premises are held on long leases; 

 (2)  the leaseholders of all residential units are members of the nominee  

  purchaser company; and 

 (3)  all members of the company agree with the proposed disposition; OR 

 (4)  the Tribunal makes an order permitting the proposed disposition. 

Do consultees agree? 

We have no particular views on these points. 

 

17.43  We invite the views of consultees as to the grounds on which the Tribunal 

should be empowered to permit a disposition of the premises acquired 

collectively by a nominee purchaser company. 

We have no particular views on this point. 

 

Question 25 (Paragraph 6.96) 

17.44  We provisionally propose that the right of collective freehold acquisition should 

 extend to the acquisition of the freehold of an entire estate consisting of 

 multiple buildings. 

Do consultees agree? 

Yes but the definition of “Estate” needs to be carefully defined to ensure this proposal does not 

bring unintended consequences as discussed at the recent Symposiums.  The Portman Estate are 

naturally concerned if the whole or large parts of this historic landed Estate were to fall foul to this 

proposal.    
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17.45  We invite the views of consultees as to how such a right might operate. Do 

consultees consider that there are any problems with the approach we have 

suggested at paragraph 6.95, or any other issues for which we would need to 

provide? 

This proposal could have a very far reaching impact if not carefully limited.  For example, if the only 

criteria is to be multiple buildings contributing to a service charge, that potentially means an entire 

estate where the buildings contribute a service charge under an Estate Management Scheme would 

be potentially enfranchiseable. This would have devastating consequences for some of the London 

Estates. Further, is it intended that a private gated garden square where the surrounding 

owners/leaseholders contribute to the costs of maintaining the garden should have the right to 

acquire the freehold of the buildings and the garden?  

 

One of the problems (recognised perhaps in paragraph 6.95(3)) is that this is likely to lead to 

considerable fragmentation of ownership. The scenario discussed in f/n 331 will not work if the 

government introduces its ban on the use of leasehold for houses.  

 

Question 26 (Paragraph 6.103) 

17.46  We provisionally propose that a nominee purchaser carrying out a collective 

freehold acquisition should acquire: 

 (1) the freehold to the building or buildings in which the flats are situated, 

 including any common parts; and 

Yes, subject to clarification of the term “or buildings”. 

 (2) any other land let with the flats within the building. 

Do consultees agree? 

No, the issues are the same as those discussed in the answers to Q 4 and Q 13. 

 

17.47  We provisionally propose that a nominee purchaser carrying out a collective 

freehold acquisition should be entitled to acquire the freehold of other land over 

which the leaseholders exercise rights in common, provided that the right is 

shared only with other occupiers within the building(s) being acquired. 

Do consultees agree? 

Yes.  

 

Question 27 (Paragraph 6.107) 

 17.48  We provisionally propose that, on a collective freehold acquisition: 
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(1) any mortgage secured against the freehold title should automatically be 

discharged upon execution of the transfer; but 

 (2)  the nominee purchaser should be under a duty to pay: 

  (a)  the whole of the price, or 

  (b)  (if less) the sum outstanding under the mortgage, to the  

   mortgagee or, alternatively, into court; and 

 (3)  any sums due from the nominee purchaser to the landlord should be  

  reduced by any sums paid under (2) above. 

Do consultees agree? 

We have no particular views on these points. 

 

17.49  We also provisionally propose that on a collective freehold acquisition – save in 

the case of estate rentcharges imposed to secure positive covenants – a landlord 

should be under a duty to use his or her best endeavours to redeem any 

rentcharge. 

Do consultees agree? 

We have no particular view on this point 

 

Question 28 (Paragraph 6.117) 

17.50  We provisionally propose that, where a nominee purchaser making a collective 

freehold acquisition claim is to acquire the whole of the landlord’s freehold 

interest, any rights and obligations that are not ordinarily discharged upon 

payment of the purchase price should be continued automatically. 

Do consultees agree? 

Yes 

What do consultees consider would be the best statutory means by which this could be 

achieved? 

As set out in paragraph 5.58 

 

17.51  We provisionally propose that, where a nominee purchaser making a collective 

freehold acquisition claim is to acquire the whole of the landlord’s freehold 

interest, the parties should only be able to adopt additional covenants if those 

covenants are drawn from a list of prescribed covenants. 

Do consultees agree?  

See Q 15 above  
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Which covenants do consultees consider should be included within such a prescribed 

list? 

See Q 15 above 

 

Question 29 (Paragraph 6.124) 

17.52  We invite the views of consultees as to whether, on a collective freehold 

acquisition claim where the leaseholders’ existing leases contain rights and 

obligations in respect of land that is to be retained by the landlord, the nominee 

purchaser should (where there is no current estate management scheme in 

place) acquire the freehold subject to terms in respect of the retained land that: 

 (1)  reflect the rights and obligations set out in the leaseholders’ existing 

 leases: or 

(2) appear within a prescribed list of appropriate covenants. 

 

17.53  We invite the views of consultees as to the types of term that should be included 

within such a prescribed list. 

See Q 16 

 

Question 30 (Paragraph 6.127) 

17.54  We provisionally propose that, on a collective freehold acquisition claim where 

the leaseholders’ existing leases do not contain rights and obligations in respect 

of land that is to be retained by the landlord, the nominee purchaser should 

(where there is no current estate management scheme in place) acquire the 

freehold subject to terms in respect of the retained land that appear within a 

prescribed list of appropriate covenants. 

Do consultees agree? 

 

17.55  We invite the views of consultees as to the types of terms that should be 

included within such a prescribed list. 

See Q 18 

 

Question 31 (Paragraph 6.132) 

17.56  We provisionally propose to introduce a new power for leaseholders exercising 

 the right of collective freehold acquisition to insist, if they so choose, that the 

 freeholder take a leaseback or leasebacks of all parts of the premises (other than 

 common parts) which are not let to participating leaseholders. 
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Do consultees agree? 

The current regime is preferred where the freeholder has the option to take a leaseback.  Forcing 

the freeholder to take leasebacks would reduce the premium payable on the collective claim but has 

disadvantages.  Freeholders may not wish to retain any interest in a building particularly if there are 

concerns over the ability to manage the property efficiently and effectively.  There is no right to 

participate and no right to be involved in the management of the building, notwithstanding a 

significant financial interest.  A subsequent sale may be difficult as there are significant disadvantages 

to intermediate leasehold interests (see Ch 16).  Would the freeholder be able to sell to the lessee if 

voluntary transactions are barred (see Ch 4)? Would the freeholder be able to sell to a third party if 

the “right to participate” is being preserved for the occupational leaseholder? There is also a 

significant tax disadvantage; many landlords can roll-over any CGT payable on the proceeds of the 

collective claim by investing in other property. That would not however apply to the proceeds of 

sale arising from the sale of the intermediate lease that the freeholder has been forced to take, 

unless the occupational leaseholder has the right and the ability to make a claim for a new lease. 

However, that could not apply to a non-residential or vacant unit. There are significant disadvantages 

to the landlord in being forced to take leasebacks. 

 

Question 32 (Paragraph 6.138) 

17.57  We provisionally propose that, where premises have been the subject of a 

collective freehold acquisition claim, the leaseholders in those premises should 

be prohibited from making a further collective freehold acquisition claim in 

respect of the same premises for a set period. 

Do consultees agree? 

Yes, although this could easily be resolved by increasing the trigger proportion for a claim from 50% 

to 51%  

 

17.58  We provisionally propose that five years would be an appropriate duration for 

such a prohibition. 

Do consultees agree?  

Yes, if deemed necessary.  

 

Question 33 (Paragraph 6.142) 

17.59  Do consultees believe that the ability of parties to enter into a transfer of the 

freehold of a block of flats outside the 1993 Act creates significant problems in 

practice? 

No 
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17.60  What steps, if any, do consultees believe could be taken to control or limit the 

use or impact of parties entering into a freehold transfer to a group of 

leaseholders outside of a new statutory enfranchisement regime? 

See Q 7 above, principles are the same.  

 

Question 34 (Paragraph 6.157) 

17.61  We provisionally propose a new right to participate: the right for leaseholders 

who did not participate in a prior collective freehold acquisition claim, or who 

did not qualify for the right at the time of the prior claim, subsequently to 

purchase a share of the freehold interest held by those who did participate. 

Do consultees agree? 

No. There is the risk that it may cause conflict between leaseholders.  It is often difficult to gather a 

set of leaseholders to make a claim; requiring considerable amount of time and effort to organise.  If 

a leaseholder chooses not to participate allowing the others to do all the hard work on the basis 

that he can step in when it is all over and acquire his enhanced interest on the same terms, then that 

is far more likely to cause conflict.  Leaseholder profiles differ, some work well together in a 

communal living environment; others don’t. There is inevitably a conflict between the rights of the 

individual and the rights of the community and drawing the line between the two can be very 

difficult. There may be very good reasons why an individual is left out of the claim (not just to 

reduce the marriage value payable), the majority of leaseholders within a building may consider that 

the participation of a particular individual is not conducive to the good of the group as a whole.   

 

17.62  Do consultees consider that the right to participate should be available only in 

respect of collective freehold acquisition claims completed in the future, or also 

in respect of collective enfranchisement claims that completed before 

commencement of the new regime? 

Only future claims. It is not clear how this could work for claims already completed under the 1993 

Act.   

 

17.63  We have identified at paragraph 6.156 a number of issues which will need to be 

addressed in order for the right to participate to operate successfully. We invite 

consultees to share with us their views on how these issues might be resolved, 

and to tell us of any further difficulties they foresee with the operation of the 

proposed right. 

We have no particular views on this point.   
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Question 35 (Paragraph 6.160) 

17.64  We welcome evidence as to the costs and benefits of requiring leaseholders 

pursuing a collective freehold acquisition claim to: 

(1)  use a company limited by guarantee as the nominee purchaser; 

(2)  comply with the applicable rules of company law; and 

(3)  use a set of partly-prescribed articles of association for the company 

limited by guarantee. 

We have no particular views on these points. 

 

Question 36 (Paragraph 6.161) 

17.65  To what extent does the current ability of parties negotiating the terms of a 

collective enfranchisement to agree the terms of the freehold transfer without 

restriction: 

(1)  increase the duration and cost of the enfranchisement process; 

(2)  increase the potential for disputes; and 

(3)  lead to future difficulties (financial or otherwise) resulting from the 

inclusion of 

  unusual terms within the freehold transfer? 

See Questions 12 and 20 above. 

 

17.66  To what extent would limitations on the ability of parties to include new rights 

and obligations in a freehold transfer to a nominee purchaser: 

(1)  reduce the time and cost involved in acquiring the freehold collectively; 

(2)  reduce the potential for disputes; and 

(3)  reduce future difficulties (financial or otherwise) resulting from the 

inclusion of unusual terms within the freehold transfer? 

See Questions 12 and 20 above. 

 

17.67  Would this reform result in a higher proportion of leaseholders seeking to 

exercise the right of collective freehold acquisition? 

It would probably have the opposite effect. 
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Question 37 (Paragraph 6.164) 

17.68  To what extent would our proposed new ability for leaseholders exercising the 

right of collective freehold acquisition to require the freeholder to take 

leasebacks of all parts of the premises (other than common parts) which are not 

let to participating leaseholders make collective freehold acquisition more 

affordable? Would this reform result in a higher proportion of leaseholders 

seeking to exercise the right of collective freehold acquisition? 

It would make it more affordable and could potentially result in more leaseholders exercising a right 

to collectively enfranchise.  However, it is questionable whether this proposal is a fair balance 

between the interests of the freeholder and the leaseholder, particularly given the lack of rights 

proposed for the freeholder who is forced to take a leaseback  

 

Question 38 (Paragraph 8.57) 

17.69  We provisionally propose to replace the language of “houses” and “flats” with 

the new concept of a “residential unit”. 

Do consultees agree? 

In principal yes however, the differences between houses and flats should be considered in greater 

detail.  In particular, their leasehold structures tend to be very different. A flat will generally be 

leased on the basis that the leaseholder has the internal non-structural parts of the flat demised to 

him. He is responsible for the internal repairs. The landlord retains the structural elements of the 

building and the common parts and is responsible for maintaining, repairing and insuring them. The 

leaseholder pays for the landlord’s services through a service charge. A house will more usually be 

let in its entirety with the structure included and the leaseholder himself is fully responsible for 

repairs, maintenance and insurance. That means that the leaseholder of a house is pretty much 

responsible for his own destiny whereas the leaseholder of a flat is dependent on both the landlord 

and the other leaseholders within the building. The leaseholder of a house will most likely be able to 

redevelop the building himself; the leaseholder of a flat cannot do that. Also, the government intends 

to introduce a ban on the use of leasehold for the sale of houses; including the renewal of leases so 

there will be a tension there. There are also valuation differences for example, £ psf for houses is 

different for flats, as indeed is the deferment rate. 

 

17.70  Do consultees think that our proposed definition of a “residential unit”, set out 

at paragraphs 8.37 to 8.56, will work successfully in practice? 

In principal yes however, there are issues to be considered. The definition of “unit” would appear to 

work for a house, flat or shop but may be more difficult for other buildings such as those derelict 

and incapable of any use. There might also be arguments over what is meant by “intended purpose” 
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and how it is ascertained. Also thought needs to be given to whether gyms, storage rooms, garages 

etc. individually would be called “units”?  

 

Another issue that requires further thought is the idea that a mixed-use unit will be a residential unit 

if use as a dwelling is one of the intended purpose for which the unit is “configured” (the same as 

constructed or adapted?). If we take the case of a building comprising six storeys, five of which are 

used as offices with a flat on the sixth floor, it appears that the whole building would be a residential 

unit if the flat and the offices were inter-connected. Furthermore, the lease would not be a business 

tenancy under the preferred proposal if use of the flat for residential was not prohibited by the 

lease. That will no doubt lead to many leaseholders of buildings that are primarily commercial 

seeking to interconnect any residential accommodation within the building to the commercial 

premises in order to create a single residential unit. 

 

17.71  We provisionally propose to exclude business leases from enfranchisement 

rights.   

Do consultees agree?  

Yes 

 

If so, do consultees agree that the best method of achieving this exclusion is by 

restricting enfranchisement rights to leases which permit residential use? 

No. Use of the 1954 Act might be a better option.  

 

Question 39 (Paragraph 8.67) 

17.72  We provisionally propose to maintain the requirement that, in general, a 

leaseholder must have a lease which exceeds 21 years in order to qualify for any 

enfranchisement rights. 

Do consultees agree? 

Yes 

 

Question 40 (Paragraph 8.71) 

17.73  We provisionally propose maintaining the current legal position that separate, 

concurrent long leases between the same landlord and leaseholder may be 

treated as if they were a single long lease. 

Do consultees agree? 

Yes 
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17.74  We provisionally propose maintaining the current legal position that renewals or 

statutory continuations of long leases are also to be treated as long leases. 

Further, we propose adopting (across the board) the 1967 Act’s approach to 

consecutive long leases, in treating them as a single long lease. 

Do consultees agree? 

Yes 

 

Question 41 (Paragraph 8.74) 

17.75  We provisionally propose that all qualifying criteria for enfranchisement rights 

based on financial limits (both the low rent test and rateable values) be 

removed. 

Do consultees agree? 

Yes, although there will need to be a provision made for country houses which may currently be 

subject to an “excluded tenancy” under section 1AA and heritage property under section 32A of the 

1967 Act.  

 

Question 42 (Paragraph 8.77) 

 

17.76  We provisionally propose that the requirement to own premises for two years 

before exercising enfranchisement rights in respect of those premises be 

abolished. 

Do consultees agree? 

Yes 

 

Question 43 (Paragraph 8.95) 

17.77  We provisionally propose that the right of individual freehold acquisition should 

be available where: 

 (1)  a leaseholder has a long lease over premises which include at least one      

  residential unit which is not sublet to another person on a long lease; 

 (2)  there are no units in the building save for the unit(s) let to the   

  leaseholder under his or her long lease; and 

 (3)  the premises let to the leaseholder comprise either: 

  (a) one unit; or 

  (b) more than one unit, but: 

  (i) none of those units are residential units that are sublet to another  

  person under a long lease; and 
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  (ii) the floor space of any non-residential units does not exceed 25% of the 

  floor space of all the units combined. 

Do consultees agree? 

Yes 

 

Question 44 (Paragraph 8.104) 

17.78  We provisionally propose that the premises which may be the subject of a 

freehold acquisition claim (whether individual or collective) should be identified 

in line with the 1993 Act’s definitions of “self-contained building” and “self-

contained part of a building”. 

Do consultees agree? 

Yes 

17.79  We provisionally propose that, otherwise, the “building” in which a unit is 

contained can be defined simply as a built structure with a significant degree of 

permanence which can be said to change the physical character of the land. 

Do consultees agree? 

Yes 

 

Question 45 (Paragraph 8.109) 

17.80  We invite consultees’ views on the desirability and workability of creating a  

 discretion for the Tribunal to authorise, in limited circumstances, a freehold 

 acquisition (whether individual or collective) where this would not otherwise be 

 possible because the building or part of building concerned is not, or might not 

 be, self-contained. 

Supported in limited circumstances only, if the new proposals are correctly designed to provide 

more clarity and certainty this should only be required for the most complex of cases.  A freeholder 

is entitled to know whether his building is or is not likely to be compulsorily acquired and clarity is 

an important element of the confiscatory legislation. The Tribunal’s discretional criteria will need 

careful thought.    

 

Question 46 (Paragraph 8.119) 

17.81 We provisionally propose that it is appropriate to apply a maximum percentage 

limit on non-residential use to individual freehold acquisition claims concerning 

premises containing multiple units. 

Do consultees agree? 

Yes 
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17.82  We provisionally propose that that limit should be the same as that which 

applies to collective freehold acquisition claims. 

Do consultees agree? 

Yes 

 

17.83  We provisionally propose that the limit should be set at 25% of the internal floor 

space (excluding common parts). 

Do consultees agree? 

Yes 

 

Question 47 (Paragraph 8.134) 

 17.84  We provisionally propose to maintain an equivalent of the current requirement 

that, for a collective enfranchisement, there must be a minimum of two or more flats 

held by qualifying tenants in the premises to be acquired. 

Do consultees agree? 

Yes 

 

Question 48 (Paragraph 8.142) 

17.85  We provisionally propose to maintain an equivalent of the current requirement 

 that, for a collective enfranchisement, at least two-thirds of the flats in the 

 premises to be acquired must be let on long leases. 

Do consultees agree? 

Yes 

 

Question 49 (Paragraph 8.144) 

17.86  We provisionally propose that the leaseholders of at least half of the total 

number of residential units in the premises to be acquired must participate in a 

collective freehold acquisition. 

Do consultees agree? 

No, we suggest it should be 51 %    

 

Question 50 (Paragraph 8.147) 

17.87  We provisionally propose to remove the requirement that, in the case of a 

 building containing only two residential units, both leaseholders must participate 

 in a collective freehold acquisition claim. 
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Do consultees agree? 

No, this requirement should be retained; otherwise it is no longer a collective claim. If one 

leaseholder wishes to claim and the other does not (and may not wish for his neighbour to acquire 

the freehold) why should the first leaseholder’s desire to acquire the freehold trump the second 

leaseholder’s desire for the status quo? The suggestion that the existence of a collective right for 

both leaseholders to exercise the right is somehow a justification for one to do it alone does make 

sense. This is another issue which is easily resolved by having a requirement for 50% plus 1 to make 

a claim. 

 

Question 51 (Paragraph 8.149) 

17.88  We provisionally propose to remove the current prohibition on leaseholders of 

three or more flats in a building being qualifying tenants for the purposes of a 

collective enfranchisement claim. 

Do consultees agree? 

No. The justification for abandoning this restriction is not because of its intention to restrict the ability 

of commercial investors to enfranchise, but because the provision is poorly drafted and easily 

circumvented. It is said the perceived inhibition is wholly illusory because the well-advised and 

sophisticated investor can easily avoid it (but see Q 57). However, perhaps it would be better to retain 

the restriction but to ensure that the drafting is improved to make it effective.  There are two potential 

improvements that could be made. First, the restriction should be applied to a proportion of the flats 

so that an investor could not dominate. For example, it might be a percentage (rather than a fixed 

number) of the qualifying tenants in single or connected ownership. Secondly, the definition of what 

constitutes connected parties could be considerably tightened. For example, the reference to “person” 

in subsection 5(5) could be extended to include family members and trustees for them and the 

reference to “associated company” in subsection 5(6) could also be improved by looking at other (and 

tighter) statutory definitions  

 

Question 52 (Paragraph 8.153) 

17.89  We provisionally propose the continuation of the 25% limit on non-residential 

use in collective freehold acquisition claims. 

Do consultees agree? 

Yes 

 

Question 53 (Paragraph 8.155) 

17.90  We provisionally propose the continuation of the exceptions from collective 

 freehold acquisition claims for resident landlords and operational railway tracks. 
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Do consultees agree? 

Yes 

 

Question 54 (Paragraph 8.157) 

17.91  We provisionally propose that the qualifying criteria for the collective freehold 

acquisition of an estate ought to correspond to those for the collective freehold 

acquisition of a single building. 

Do consultees agree? 

Yes, but ensuring the limits on the exercise of the right as suggested in the answer to Q 25, including 

51% 

 

Question 55 (Paragraph 8.166) 

17.92  We invite the views of consultees as to whether there should be an exception to 

the two-or-more flats requirement and the two-thirds condition in the case of 

buildings consisting of two residential units, so as to enable a “collective” 

freehold acquisition by the leaseholder of one unit where the other is retained by 

the landlord of the building. 

There should not be. The arguments in paragraphs 8.163 and 8.164 are compelling. Again, the 

problem goes away if the proposal to have a minimum participation of 51% is accepted. Also, what is 

the difference in principle between the example given and a single leaseholder of a flat in a three-flat 

block? He also has no ability to acquire an interest in the freehold or a say in the management of the 

building. 

 

Question 56 (Paragraph 8.180) 

17.93  We provisionally propose that the 25% limit on non-residential use should apply 

to two-unit buildings as it does to any other multi-unit building.  

Do consultees agree? 

Yes 

 

17.94  If consultees disagree, how should two-unit buildings be treated differently? Do 

consultees favour: 

(1)  a proviso to the effect that a non-residential unit can be treated as 

residential where its use is “ancillary” or “complementary” to residential 

use of another unit; 

(2)  a higher percentage limit; or 

(3) a sunset clause? 
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Alternatively, is there another potential approach we should consider? 

We have no particular views on these points. 

 

Question 57 (Paragraph 8.184) 

17.95  Do consultees think that the ability of a head lessee of a block of flats to acquire 

the freehold of that block individually is a significant problem with our proposed 

scheme, compared with the reality under the current law? 

Yes, under the current law the ability of the head lessee to acquire the freehold of his building is 

inhibited by two principal factors. First, the fact that a block of flats is not a house under the 1967 

Act. Secondly by the “not more than two flats” ownership rule under the 1993 Act. However, it is 

suggested that the second factor can easily be avoided by the head lessee granting long leases of flats 

to special purpose vehicles and then mounting a collective claim (as was done in Dolphin Square), 

However, the opportunity to grant long leases of the individual flats to SPVs is available only to a 

head lessee who has a headlease with an unexpired term of more than twenty-one years or who has 

a headlease which does not exclude the right to grant underleases for a term in excess of twenty-

one years. Furthermore, it is a complex and expensive task to create a scheme to achieve this. It is 

not so easily avoided as is suggested. For those reasons, the “not more than two flats” ownership 

rule should be retained albeit in improved form (see Q 51). 

 

Question 58 (Paragraph 8.192) 

17.96  Do consultees consider it desirable to attempt to restrict the enfranchisement 

rights of commercial investors further than the current law does? 

Yes, but it will be difficult to achieve without removing rights from some leaseholders who presently 

have them.  

 

17.97  If so, do consultees consider that it might be possible successfully to restrict the 

enfranchisement rights of commercial investors: 

(1) by means of a residence test; or 

(2)  by the adoption of a reduced definition of a residential unit, to exclude 

units which are let on short residential tenancies? 

Are there any other options we should consider? 

It would be possible, but the two options given would be difficult to implement.   
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Question 59 (Paragraph 8.194) 

17.98  How and to what extent has the exercise of enfranchisement rights been slowed 

down, prevented, or made more costly by: 

(1)  the qualifying criteria based on financial limits (the low rent test and 

rateable values) under the 1967 Act; 

Most of the qualifying criteria no longer exist save in exceptional circumstances. Within PCL, 

they are mostly used for seeking to establish a better valuation methodology.  

(2)  the difficulty in categorising premises as either flats or houses; 

 It is not a significant issue.  

(3)  the uncertainty surrounding the definition of a “house” under the 1967 

Act and the definition of a “self-contained building” under the 1993 Act; 

In the vast majority of cases, it is not an issue.   

(4)  the two-year ownership rule under the 1967 Act and (in respect of lease 

extensions) the 1993 Act; and 

 Tends only to be a problem when claims go wrong, and a second claim is required after a 

sale 

(5)  the general complexity and inaccessibility of the qualifying criteria for  

enfranchisement rights? 

Generally, the qualifying criteria are not that difficult in the great majority of cases. It is the 

exceptions to the general rules that become more difficult.  

 

17.99  To what extent would our proposed reforms to qualifying criteria reduce: 

(1)  the duration and cost of the enfranchisement process; and 

 It is doubtful whether the new qualification rules would have much effect 

(2)  the number of disputes arising under the enfranchisement regime? 

Clearly, the greater the certainty, the less scope there is for disputes. As at present, the vast 

majority of claims will go through without significant dispute. It is the outliers where the 

disputes tend to arise and the more exceptions that are made to the general rules the 

greater the opportunity for disputes to arise over those outliers. The question is: do you 

want to make it quick and simple for the great majority (accepting that there will be some 

who do not fall inside the quick and simple rules) or do you want to add complexities to 

ensure that, so far as possible, nobody gets left out. 
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Question 60 (Paragraph 8.196) 

17.100 We welcome evidence as to the likely effect of further restrictions on the ability 

of commercial leaseholders to enfranchise (whether at all, or at a higher 

premium than other leaseholders) on: 

(1)  the leasehold market; 

The first problem is how to define a “commercial investor”. Neither of the options raised in 

Q 58 is satisfactory. Assuming that you can somehow identify what constitutes a commercial 

investor, then the obvious impact would be to create a two-tier market. Landlords may 

potentially seek to object to an assignment of a lease from a commercial investor to an 

individual on the grounds that rights (either to enfranchise at all or to enjoy a valuation 

advantage) would be acquired by the assignee which were not available to the assignor.  

(2)  the wider housing market; and 

Some landlords may potentially insist on granting new leases only to commercial investors 

but with the government’s announcement of a ban on ground rents in all future leases, the 

incentive to retain a freehold investment will be greatly diminished. 

(3) the economy more broadly. 

 Unable to comment  

 

Question 61 (Paragraph 9.37) 

17.101 We provisionally propose: 

 (1)  that shared ownership leaseholders should be entitled to a lease  

  extension which is of the same length as that available to any other  

  leaseholder; and 

 (2)  that the terms of the lease extension must replicate any terms of the  

  existing lease  which relate to its shared ownership nature. 

Do consultees agree? 

We have no experience of shared ownership 

 

17.102 We invite the views of consultees as to: 

 (1)  the calculation of the premium payable by a shared ownership   

  leaseholder for a lease extension; 

 (2)  any issues of valuation and procedure which arise where the provider of 

  the shared ownership lease is itself a leaseholder; and 

 (3) any other issues which may arise on the exercise of the right to a lease 

  extension by a shared ownership leaseholder. 

We have no experience of shared ownership 
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Question 62 (Paragraph 9.42) 

17.103 We invite the views of consultees as to whether the proposed requirements for 

a collective freehold acquisition claim that: 

 (1)  two-thirds of the residential units in a building or on an estate must be let 

  on long leases; and 

 (2)  leaseholders of at least half of the residential units in the building or on 

  the estate must participate in the claim;  

should be relaxed where a building or estate includes residential units let on 

shared ownership leases. 

17.104  If consultees think that the requirements should be relaxed, then how should 

 this be done? 

(1)  Should shared ownership properties be ignored altogether when 

determining the number of residential units in a building or on an estate, 

and whether the necessary  percentage requirements are met? 

 (2)  Alternatively, should shared ownership leaseholders be treated as long 

  leaseholders for these purposes, even though they cannot themselves  

  participate in the collective freehold acquisition? 

 (3)  Is there another approach which could be used? 

We have no experience of shared ownership 

 

Question 63 (Paragraph 9.48) 

17.105 We provisionally propose that: 

(1)  shared ownership leases should be required to comply with particular 

statutory criteria in order to be exempt from rights of freehold 

acquisition; and 

(2)  those criteria should be the same regardless of the type of landlord. 

Do consultees agree? 

17.106 We provisionally propose that those statutory criteria should require that the 

shared ownership lease:  

(1)  entitles the leaseholder to acquire additional shares in the house at any 

time, up to a maximum of 100%, in increments of 25% or less (save in the 

case of properties in  designated protected areas, where a lower 

maximum entitlement should be permissible); 

(2)  provides that the price payable for such shares shall be proportionate to 

the market value of the property at the time of acquisition of the shares, 
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and provide for a corresponding reduction in rent payable by the 

leaseholder; and 

(3)  entitles the leaseholder to require the landlord’s interest to be 

transferred to him or her, free of charge, at any time after he or she has 

acquired 100% of the shares in the property. 

Do consultees agree?  

We also invite the views of consultees as to any other criteria which they consider 

shared ownership leases should be required to satisfy in order to be exempt from rights 

of freehold acquisition. 

We have no experience of shared ownership 

 

Question 64 (Paragraph 9.60) 

17.107 We invite the views of consultees as to the treatment of long leases of National 

Trust properties within our new enfranchisement regime. Should National Trust 

property let on long residential leases: 

(1)  be excluded altogether from statutory enfranchisement rights; 

(2)  be subject to enfranchisement claims in the same way as any other 

property; or 

(3)  be subject to more limited enfranchisement rights than other property? 

We have no particular view on this point. 

 

17.108  If National Trust properties are to enjoy more limited enfranchisement rights 

than other property, how should this limitation be achieved? 

We have no experience in this field 

 

Question 65 (Paragraph 9.66) 

17.109 We would like to hear from any consultees who have made lease extension or 

 freehold acquisition claims against the Crown (whether pursuant to the Crown’s 

 undertaking to Parliament or its voluntary policy).  

 What has been your experience? 

 Have you encountered any difficulties? 

We have no experience in this field 
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Question 66 (Paragraph 9.74) 

17.110 We invite consultees’ views as to whether there should be a new exemption 

 from enfranchisement rights for community land trusts and other forms of 

 community-led housing. 

17.111 If so, we invite the views of consultees as to: 

(1)  the housing models to which the exemption should apply; 

(2)  the way in which the exemption should work, and the circumstances in 

which it should apply; 

(3)  the enfranchisement rights which should fall within the exemption; and 

(4)  any other issues which consultees consider relevant to such an 

exemption. 

We have no experience in this field  

 

Question 67 (Paragraph 9.96) 

17.112  We invite consultees to share their experiences of the existing exemptions and 

qualifications to enfranchisement rights. We also invite consultees’ views as to 

whether these exemptions and qualifications should be retained in any new 

enfranchisement regime. 

We have no experience in this field 

 

Question 68 (Paragraph 9.97) 

17.113  If you have experience of the grant of lease extensions to shared ownership 

leaseholders (either under the 1993 Act or on a voluntary basis), please tell us 

about the terms on which these lease extensions have been granted. 

We have no experience in this field 

 

Question 69 (Paragraph 9.98) 

17.114 We welcome evidence as to how Government’s policy decision to give shared 

ownership leaseholders a statutory right to a lease extension would affect: 

(1)  the willingness of landlords and developers to offer shared ownership 

leases; and 

(2)  the market value of shared ownership leases. 

We have no experience in this field 
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Question 70 (Paragraph 11.13) 

17.115 We provisionally propose that a single procedure should apply to all 

enfranchisement rights. 

Do consultees agree? 

In principle yes, although further thought needs to be given as to whether a collective claim 

(whether for a building or an estate) is so fundamentally different from an individual claim (whether 

for a new lease of a freehold) that a separate procedure is desirable. Very often, they are far more 

complex and time consuming, particularly for the larger and more complicated buildings.  

 

Question 71 (Paragraph 11.17) 

17.116 We provisionally propose that a single set of prescribed forms be introduced for 

bringing and responding to enfranchisement claims, namely an Information 

Notice, a Claim Notice and a Response Notice. 

Do consultees agree? 

We have no particular view on this point.  

 

Question 72 (Paragraph 11.24) 

17.117 Do consultees consider that a party who is giving an enfranchisement notice 

should be required to sign that notice? 

17.118 Do consultees consider that an enfranchisement notice should only be 

challengeable for validity if it has not been signed by or on behalf of the 

minimum number of leaseholders required to bring the claim? If not, what do 

consultees believe the minimum requirement should be for such a notice to 

remain valid? 

17.119 Do consultees consider that a Claim Notice should include a statement of truth 

confirming that specified checks (if required) have been carried out? 

We have no particular views on these points. 

 

Question 73 (Paragraph 11.30) 

17.120 We provisionally propose that: 

(1)  leaseholders be permitted to serve an Information Notice on their 

immediate landlord or a superior landlord requiring the recipient to 

provide the name and address of his or her landlord and any other 

superior landlord of whom he or she is aware; and 
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(2)  the recipient of an Information Notice who fails to respond should be 

liable to pay any costs of leaseholders that are wasted as a result of the 

information not having been provided. 

Do consultees agree? 

We have no particular views on these points.  

 

Question 74 (Paragraph 11.39) 

17.121 We provisionally propose that Claim Notices should include full details about 

leaseholders’ claims, and proof of the leaseholders’ title. 

Do consultees agree? 

17.122 We invite the views of consultees as to whether a single prescribed Claim 

Notice should apply to all enfranchisement claims, or whether separate forms 

should be provided for different enfranchisement claims. 

We have no particular views on these points.  

 

Question 75 (Paragraph 11.43) 

17.123 We provisionally propose that leaseholders seeking to bring a collective freehold 

acquisition claim should not be required to serve notices on other leaseholders 

inviting their participation in the proposed claim. 

Do consultees agree? 

We have no particular views on this point. 

 

Question 76(Paragraph 11.46) 

17.124 We provisionally propose that the service of a Claim Notice upon a competent 

landlord should not create a statutory contract between the leaseholders and 

the landlord. 

Do consultees agree? 

17.125 We invite the views of consultees as to whether there are any other effects of a 

statutory contract that we would need to provide for in some other way. 

We have no particular views on these points. 

 

Question 77 (Paragraph 11.52) 

17.126 We provisionally propose that Response Notices should: 

(1)  state whether the leaseholder’s right to enfranchise is admitted or 

denied, and the basis for any such admission or denial; 
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 (2)  state whether the landlord accepts or rejects the leaseholder’s proposals, 

  and set out the landlord’s own proposed terms; 

 (3)  attach a draft contract, lease or transfer; 

 (4)  contain an address within England and Wales at which the landlord can 

  be served; and 

 (5)  be accompanied by proof of the landlord’s title. 

Do consultees agree? 

We have no particular views on these points. 

 

Question 78 (Paragraph 11.60) 

17.127 We provisionally propose that: 

(1)  leaseholders making an enfranchisement claim should serve their Claim 

Notice on their competent landlord (the first superior landlord who holds 

a sufficient interest in the premises to be able to grant the interest 

claimed); and 

There is a risk with this proposal that the person who has the interest with the most value 

will never be aware that a claim has been made. The obvious example is a freehold subject 

to a 999-year lease. The freeholder is served but never does anything with the notice. The 

headlessee may have a claim against the freeholder but he may have no assets. Might it not 

be better to adopt the procedure under the 1967 Act which is designed to ensure that the 

landlord with the most valuable interest is the competent landlord? Also, the claimant should 

be required to send copies of the claim notice to all the other landlords of whom he is 

aware; with the great majority of titles now registered, that is not an onerous task. 

(2)  in the case of joint owners of a single freehold, or in the case of a split 

freehold or other reversion, leaseholders will only be required to serve 

the Claim Notice on one landlord, and it will be for that landlord to serve 

copies of that notice on other landlords. 

Do consultees agree? 

Yes 

 

Question 79 (Paragraph 11.82) 

17.128 We provisionally propose that: 
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(1)  Claim Notices sent by post or delivered by hand to competent landlords 

at specified categories of address (falling within Group A or B, as set out 

at paragraphs 11.69 and 11.70) should be deemed served; and 

(2)  where it is not possible to serve competent landlords in that way,  

 leaseholders should be able to apply to the Tribunal for an order allowing 

 them to proceed with their enfranchisement claim. 

Do consultees agree? 

Yes, provided that there is a robust procedure for registration of notices against all the affected 

titles. The deemed service provision should be capable of challenge if the landlord can prove that he 

did not actually receive the notice.  

 

Question 80 (Paragraph 11.95) 

17.129 We provisionally propose that: 

(1)  before serving a Claim Notice, leaseholders should be required to check 

their competent landlord’s address as shown at HM Land Registry; 

(2)  before serving a Claim Notice using Service Route B leaseholders should 

be required to: 

(a)  search the Probate Register; 

(b) search the Insolvency Register; and 

(c)  (in the case of a company landlord) check its status at Companies 

House; 

(3)  if an individual landlord is dead, the designated address for service should 

be the address of any personal representatives at the address given in any 

grant of probate; 

(4)  if an individual landlord is insolvent, the designated address for service 

should be the address for his or her trustee in bankruptcy as shown on 

the Insolvency Service website; 

(5)  if a company landlord is insolvent, the designated address for service 

should be the  address for its administrator, liquidator, or receiver as 

listed at Companies House; if no such person has been appointed, the 

Official Receiver should be served; 

(6)  before serving a Claim Notice using the No Service Route, leaseholders 

should place an advertisement in the London Gazette inviting owners of 

the premises to contact the leaseholders within 28 days; and 
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(7)  where leaseholders know the identity of the landlord but do not have an 

address for him or her falling within Group A or B, they should carry out 

the checks referred to at (2) above, before placing an advertisement in 

the London Gazette. 

Do consultees agree? 

Yes 

 

Question 81(Paragraph 11.101) 

17.130 We provisionally propose that landlords who fail to serve a Response Notice 

within the prescribed period should no longer be required to transfer their 

freehold interest, or grant a lease extension, upon the terms set out in the Claim 

Notice. 

Do consultees agree? 

Yes 

 

Question 82 (Paragraph 11.106) 

17.131 We provisionally propose that:  

(1) the competent landlord (rather than the leaseholder) should be 

responsible for serving copies of the Claim Notice upon intermediate 

leaseholders or third parties; and 

No. The leaseholder should be required to give copies to all the landlords and third parties 

(as at present). This is particularly so where there are third parties to the lease since the 

leaseholder is far more likely to have contact than the landlord. The definition of third party 

needs to be looked at; it does create problems with guarantors who may be historic and 

untraceable. Perhaps there should be a procedure for giving copies of notices to other 

landlords and third parties which follows the suggestions in paragraphs 11.67 

(2) where the competent landlord fails to serve a copy of a notice on an 

intermediate landlord, the intermediate landlord should be able to bring 

a claim against the competent landlord for any losses arising. 

Do consultees agree? 

Yes. In addition to the obligation on the leaseholder, there should also be an obligation of 

the competent landlord to give copies of notices to other landlords and third parties 
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Question 83 (Paragraph 11.132) 

17.132 We invite the views of consultees as to: 

 (1)  whether a landlord should be entitled to apply to the Tribunal for an 

 order setting  aside a determination of an enfranchisement claim that has 

 been made in his or her absence; and  

 (2)  if so, the criteria which the landlord should be required to satisfy before 

  any such order can be made. 

We have no particular views on this point. 

 

Question 84 (Paragraph 11.143) 

17.133 We provisionally propose that detailed conveyancing regulations need not 

generally be made in relation to enfranchisement claims. Do consultees agree?  

Notwithstanding the general proposition, are there particular stages of the 

conveyancing process, or particular types of claim, in relation to which 

conveyancing regulations would still need to be made? 

We have no particular views on this point. 

 

Question 85 (Paragraph 11.146) 

17.134 We provisionally propose that: 

 (1)  a landlord should serve a Response Notice no later than six weeks after 

  the date on which the Claim Notice was sent by post or delivered by hand 

  to the competent landlord;  

This may work for individual claims but is not likely to work for collective claims. To inspect 

and value a large number of flats within this period is not realistic. The period has been 

reduced from that prescribed by the present regime but the obligations on the landlord have 

been increased. It should be no less than two months. 

(3) a landlord who has received a Claim Notice should serve any 

intermediate landlords and third parties to the existing lease within 14 

days; and  

The obligation to serve (or give copies to) third parties will be limited to lease extension 

claims. Furthermore, the issue of who constitutes a third party for this purpose needs to be 

reviewed. What happens if the landlord does not give copies either within this period or at 

all?  

(4) if a Response Notice has been served, either party should be entitled to 

apply to the Tribunal for a determination of the claim 21 days thereafter. 

Do consultees agree? 
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Yes 

 

Question 86 (Paragraph 11.153) 

17.135 We provisionally propose that: 

 (1)  an enfranchisement claim should not be deemed to have been withdrawn 

 because procedural time limits have been missed by the leaseholder; 

 (2)  a landlord who has served a Response Notice should be able to apply to 

 the Tribunal for an order striking out a Claim Notice if a procedural time 

 limit has been missed by the leaseholder; 

(5) in a collective freehold acquisition claim, other groups of leaseholders 

should also be able to apply to the Tribunal for an order striking out the 

Claim Notice if the leaseholders bringing that claim have missed a 

procedural time limit; and 

 (4)  in either case (2) or case (3) above, the applicant for such an order should 

 be required to give the leaseholder(s) bringing the claim 14 days’ written 

 notice of the  intended application. 

Do consultees agree? 

We have no particular views on these points. 

 

Question 87 (Paragraph 11.157) 

17.136 We provisionally propose that the benefit of a Claim Notice should be 

transferred automatically upon assignment of the leaseholder’s lease, save 

where the assignment expressly states that the benefit of the Claim Notice will 

not be transferred. 

Do consultees agree? 

17.137 We provisionally propose that when a Claim Notice has been assigned, the 

landlord should continue to be able to serve documents on the assignor until he 

or she is given notice of the assignment of lease. 

Do consultees agree? 

We have no particular views on these points. 
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Question 88 (Paragraph 11.170) 

17.138 We provisionally propose that a landlord who has been deemed served with a 

Claim Notice will be liable to pay the leaseholder’s wasted costs if the landlord 

disposes of his or her interest between the date on which the Claim Notice was 

deemed served and the point at which the notice appeared on the register of 

title or is entered as a land charge, provided that the leaseholder’s application to 

register was made not less than 14 days after the Claim Notice was posted or 

delivered by hand to the competent landlord. 

Do consultees agree? 

No 

 

Question 89 (Paragraph 11.173) 

17.139 We provisionally propose that, in the case of a lease extension claim, where the 

landlord’s interest is held subject to a mortgage: 

 (1)  a landlord should be under an obligation to: 

 (a) inform his or her mortgagee of the grant of a lease extension not 

  less than 21 days before completion; 

  (b)  give his or her leaseholder written confirmation that such notice 

  has been given; and 

 (2)  the leaseholder should be required to pay the purchase money into court 

 if: 

  (a)  the landlord’s mortgagee requests; or 

  (b)  the leaseholder has not received confirmation that the required 

   notice has been given to the landlord’s mortgagee. 

Do consultees agree? 

We have no particular views on these points. 

 

Question 90 (Paragraph 11.176) 

17.140 We provisionally propose that, in the case of a lease extension claim, where the 

 leaseholder’s interest is held subject to a mortgage: 

 (1)  the leaseholder should be under an obligation to give the lease extension 

 to his or her mortgagee within one month of registration; and 

 (2)  if the leaseholder does not do so, he or she will be liable for any losses 

  that occur as  a result. 

Do consultees agree? 

We have no particular views on this point. 
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17.141 We provisionally propose that, in the case of an individual freehold acquisition 

claim, where a leaseholder elects to merge his or her leasehold and freehold 

titles, a deed of substituted security will not be required if written notice has 

been given to the leaseholder’s mortgagee and no objection has been raised. 

Do consultees agree? 

We have no particular views on this point.  

 

Question 91(Paragraph 11.179) 

17.142 We provisionally propose that where the consent of a third party to any grant or 

transfer is required: 

(1) the grant or transfer may be registered without such consent being given; 

but 

(2) the landlord should be required to inform the beneficiary of the 

transaction not less than 21 days before completion, and also within 14 

days or completion; and 

(3)  if the landlord fails to inform the beneficiary as required, he or she will be 

liable for any losses that occur as a result. 

Do consultees agree? 

We have no particular views on these points. 

 

Question 92 (Paragraph 11.182) 

17.143 We provisionally propose the following. 

(1) Any lease extension, leaseback or transfer executed as part of an 

enfranchisement claim must contain a statement recording that it was 

executed pursuant to the relevant statutory provisions. 

(2) HM Land Registry should: 

(a)  include a note on the relevant registered title(s) of any interest 

granted or transferred (or in the case of an intermediate lease, 

surrendered and re-granted) as part of an enfranchisement claim that 

the interest had been executed pursuant to the relevant statutory 

provisions; 

(b) in the case of a collective freehold acquisition, include a note of any 

period during which a further such claim cannot be made without the 

permission of the Tribunal. 

Do consultees agree? 
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We have no particular views on these points. 

 

Question 93 (Paragraph 11.183) 

17.144 How and to what extent has the exercise of enfranchisement rights been slowed 

down, prevented or made more costly by: 

(1)  the existence of separate procedural regimes for different 

enfranchisement rights; 

 (2)  the current rules on missing and uncooperative landlords; 

(3)  the time taken collecting up-to-date landlord contact details;  

(4)  the time it takes to prepare enfranchisement notices;  

(5)  the current law on the service and validity of notices; 

(6)  the consequences of a landlord’s failure to serve a counter-notice under 

the 1993 Act; and 

(7)  the provisions for deemed withdrawal of a notice of claim set out in the 

1993 Act? 

Where possible, please provide figures to support your response. 

17.145  To what extent would our proposals for a unified and consolidated 

enfranchisement procedure, with prescribed notices and forms, reduce: 

(1)  the duration and cost of the enfranchisement process; and 

 (2) the number of disputes arising under the enfranchisement regime? 

17.146  To what extent would our proposals for dealing with missing or uncooperative 

landlords speed up the enfranchisement process and reduce the costs typically 

incurred by leaseholders in these cases? 

We have no particular views on these points. 

 

Question 94 (Paragraph 12.60) 

17.147 We provisionally propose that the current division of responsibility for the 

resolution of enfranchisement disputes and issues between the county court and 

the Tribunal should end. All such matters should be determined by the Tribunal. 

Do consultees agree? 

We have no particular views on these points. 

 

Question 95 (Paragraph 12.68) 

17.148 We invite the views of consultees as to whether it would be desirable for certain 

 valuation-only disputes to be determined by a single valuation expert rather 

 than by the Tribunal at a full hearing. If so, we invite consultees’ views as to: 
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(1)  the types of case in which such an alternative track for dispute resolution 

would be appropriate (in particular, whether it should operate only in 

respect of low value claims, or wherever the difference between the 

parties’ positions is such that it would be disproportionate to proceed 

with a full hearing); and 

 (2)  the rules that should govern its operation. 

We have no particular views on these points. 

 

Question 96 (Paragraph 12.69) 

17.149 We welcome evidence as to the typical cost and duration of an enfranchisement 

dispute: 

(1)  in the county court; and 

(2)  in the Tribunal. 

Cost and duration of disputes differ wildly.  We have not seen a “typical” dispute.   

 

17.150 How and to what extent has the exercise of enfranchisement rights been slowed 

down, prevented or made more costly by: 

(1)  the threat of lengthy and potentially expensive litigation; and 

 Very little in PCL. 

 

(2) the fact that some disputes arising during an enfranchisement claim may 

need to be resolved by the Tribunal, whilst others fall to be determined 

by the court?  

The vast majority of claims are settled by negotiation without having to go to the Tribunal.  

The reason for most Tribunal applications under the 1993 Act is the need to make them in 

order to avoid a deemed withdrawal; only a small proportion of such claims require a 

determination. Changing the rules so that neither party is obliged to make an application (as 

under the 1967 Act) should help to reduce the number of applications made.  

 

17.151 To what extent would our proposal that all enfranchisement disputes be dealt 

with in a single forum save landlords and leaseholders time and money? 

 

Question 97 (Paragraph 12.72) 

17.152 We welcome evidence as to the proportion of leases likely to be suitable for 

 resolution by a single valuation expert. Do consultees consider that dealing with 
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cases on this alternative track is likely to save landlords and leaseholders time and 

money? 

No evidence available 

 

Question 98 (Paragraph 13.55) 

17.153  We invite the views of consultees as to whether leaseholders should be required 

to make any contribution to their landlord’s non-litigation costs. 

They should.  The arguments in favour of leaseholders being required to contribute to the landlord’s 

costs (set out in paragraph 13.53) are compelling. It should also be noted that the additional 

obligations that are being imposed on landlords will inevitably increase the costs that they have to 

incur.   

 

Question 99 (Paragraph 13.89) 

17.154 We invite the views of consultees as to how any contribution that is to be made 

by leaseholders to their landlord’s non-litigation costs should be calculated. 

Should the contribution be based on: 

(1) fixed costs; 

No, a fixed costs regime takes no account of the conduct of leaseholders and/or their 

advisors in dealing with a claim. 

(2)  capped costs; 

 No 

(3)  fixed costs subject to a cap on the total costs payable; 

 No 

 (4)  the price paid for the interest in land acquired by the leaseholder; 

Value could have a role in the assessment of reasonableness but not be wholly 

determinative.  Could apply to small value claims 

(5)  the landlord’s response to the Claim Notice, and/or whether the landlord 

succeeds in relation to any points raised in his or her Response Notice; 

No this would be unfair unless the contrary was applied equally; regard should be had to the 

conduct of the leaseholder if he seeks to delay the claim (as is more likely to occur in PCL) 

or raises bad points. 

(6)  fewer categories of recoverable costs than currently set out in the 1967 

and 1993 Acts; 

  

(7)  the same categories of recoverable costs set out in the Acts, but with a 

reformed assessment procedure; or  
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 Yes 

(8)  wider categories of recoverable costs than currently set out in the Acts? 

  

17.155 We also invite consultees’ views as to whether, if a fixed costs regime were to be 

 adopted: 

(1)  such a regime should apply to collective freehold acquisition claims as 

well as individual enfranchisement claims; and 

Particularly in PCL, claims cover a wide range of values and can raise complex legal and 

valuation issues for which expert professional fees are required and justifiable and for which 

landlords may well not be adequately compensated under a fixed or capped costs regime. 

Enfranchisement claims are not simple and straightforward.  Within the PCL market it is 

often the case that leaseholders are just as well advised as the landlords, know and 

understand the legislation and use it to their advantage. Many of them are professional 

investors and are very adept at seeking to delay claims and generally use the legislation to 

their best advantage.  Collective claims for large blocks of flats in PCL compared to an 

individual freehold claim is completely different, any costs regime needs to reflect that. 

  

(2)  if a fixed costs regime were to apply to collective freehold acquisition 

claims: 

(a)  what additional features might justify the recovery of additional sums; 

and 

The differences are those which are inherent in buying a block of flats as opposed to 

a single dwelling. There are multiple flats, possibly commercial premises, leasebacks, 

development leases, common parts leases; etc. 

(b) whether landlords should be able to recover all their reasonably 

incurred costs in respect of those additional features (subject to 

assessment), or only further fixed sums. 

 Yes 

17.156 We provisionally propose that: 

(1)  no additional costs should be recoverable in the case of split freeholds or 

other reversions, or where there are intermediate landlords; and 

 (2)  a small additional sum should be recoverable where a management 

company seeks advice in relation to an enfranchisement claim. 

Do consultees agree?  
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We do not agree that no additional cost should be recovered where there is an intermediate interest, 

particularly as the current proposals suggest that the competent landlord will be required to take on 

more obligations in dealing with these interests in future enfranchisement claims. 

 

Question 100 (Paragraph 13.94) 

17.157 We provisionally propose that where an enfranchisement claim fails or is 

withdrawn, or the Claim Notice is struck out, leaseholders should be liable to 

pay a percentage of the fixed non-litigation costs that would have been payable 

had the claim completed. 

Do consultees agree? 

No, costs in large collective claims can be substantial. It seems unfair to expect a landlord, who has 

played by the rules to be saddled with a large costs bill for investigation, valuation etc when the 

leaseholders decide to withdraw.  The landlord should be able to recover his costs in full in such 

circumstances.    

 

17.158 We also provisionally propose that the percentage of the fixed non-litigation 

costs that should be payable in those circumstances should vary depending on 

the stage that the claim has reached. 

Do consultees agree? If so, what percentages should apply at particular stages of the 

claim? 

No, this will over complicate matters and is not supported.   

 

Question 101 (Paragraph 13.98) 

17.159 We provisionally propose that a landlord should have a right to seek security for 

his or her non-litigation costs. Do consultees agree? 

Yes, the current deposit regime seems to work well. 

  

Question 102 (Paragraph 13.101) 

17.160 We provisionally propose that a landlord should have a right to apply to the 

Tribunal for an order prohibiting named leaseholders from serving any further 

Claim Notice without the permission of the Tribunal. 

Do consultees agree? 

Yes. Given the adverse effects on a landlord of serving a Claim Notice as summarised in paragraphs 

11.159 the new risk-free regime for leaseholders will likely give rise to successive claims by a 

leaseholder who is looking simply to disrupt his landlord. This may occur particularly as the term of 
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the lease nears its end. It becomes a more significant issue in consequence of the abolition of the 

existing two-year ownership rule.  

 

Question 103 (Paragraph 13.110) 

17.161 We provisionally propose that the existing limited powers of the Tribunal to 

order one party to pay the litigation costs of another party in an 

enfranchisement claim should apply to all disputes and issues that it is to decide 

(except in respect of orders made under the No Service Route, orders 

permitting a landlord to participate in a claim or to set aside a determination, 

and orders striking out a Claim Notice). 

Do consultees agree?  

Yes 

If not, what types of disputes and/or issues should be excluded from such restrictions 

and why? What powers to make orders in respect of litigation costs should apply in such 

excluded cases? Should parties be able to agree that costs shifting will apply to all or 

part of a claim? 

N/A 

 

Question 104 (Paragraph 13.114) 

17.162 We provisionally propose that the scope of the Tribunal’s existing power to 

order one party to pay any of the litigation costs of another party should not be 

extended. 

Do consultees agree? 

No, in our view the ability to make orders on costs, concentrates the minds of parties to litigation 

and would reduce the element of ‘gaming’ that can currently take place where there is no effective 

cost sanction. We consider that the risk of a cost’s liability would act as a deterrent to both 

landlords and leaseholders in pursuing poor arguments or bad claims before the Tribunal. 

 

Question 105 (Paragraph 13.115) 

17.163 We welcome evidence as to: 

 (1)  the typical costs incurred by landlords in dealing with enfranchisement 

claims; and 

 (2)  the proportion of those costs which can be recovered from leaseholders. 

Costs vary depending on the complexity of the issues.   
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17.164 To what extent does the obligation on leaseholders to pay their landlords’ 

reasonable costs arising from the enfranchisement process have an impact on 

leaseholders’ willingness to bring or pursue enfranchisement claims? 

None 

 

17.165 Do consultees consider that any of the options we have set out at paragraphs 

13.56 to 13.77 for reforming non-litigation costs would make leaseholders more 

willing to bring and pursue enfranchisement claims? 

No, we do not think this will be a significant factor 

 

17.166 What would be the impact on landlords of removing, or capping, their 

entitlement to recover their non-litigation costs from leaseholders (other than 

the fact that they would have to meet those costs themselves)? 

They might potentially try to increase the price to reflect the fact that costs are no longer 

recoverable. 

 

Question 106 (Paragraph 13.119)  

17.167 How and to what extent do the different powers of the Tribunal and the county 

court to award litigation costs in enfranchisement disputes have an impact on 

the behaviour of both landlords and leaseholders with respect to such disputes? 

We consider that the risk of a cost’s liability would act as a deterrent to both landlords and 

leaseholders in pursuing poor arguments or bad claims before the Tribunal.  

 

Question 107 (Paragraph 15.25) 

17.168  We invite the views of consultees as to: 

(1)  whether the section 9(1) valuation methodology should be retained 

indefinitely or temporarily, and if so for how long; or 

(2)  whether the section 9(1) valuation methodology should be replaced with 

a fixed proportion of a “term and reversion” valuation or another 

simplified methodology; and 

 (3)  whether the test for whether section 9(1) (or a simplified methodology) 

applies should be determined: 

(a)       by reference to capital value; 

(b)  by reference to council tax banding; 

  (c)  by reference to the location of the property; 
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  (d)  by reference to an amended version of the current test for leases 

   granted after 1 April 1990 (in other words, calculating “R” under 

   section 1(1)(a)(ii) of the 1967 Act); or 

 (e)  by some other means. 

Section 9(1) valuations are recognised to be one of the most complex of all the statutory LRA 

valuations provisions and, given that it applies for the lowest value houses, its continued retention 

places a continued cost and burden on both leaseholder claimants and landlords responding to 

enfranchisement claims made under this section.  The costs and burden are two-fold firstly in terms 

of legal costs incurred by claimants and landlords in identifying that the property in question satisfies 

the relevant financial criteria (rateable value) for Section 9(1) to apply and secondly in terms of 

valuation costs in assessing correctly the relevant complex components of the Section 9(1) valuation 

as applicable to the property in question. 

 

The suggestion that the Section 9(1) basis be continued temporarily and then repealed is to be 

supported and a sunset provision of in the order of 5-10 years should provide enough time for those 

remaining leasehold houses for which Section 9(1) applies to be enfranchised. 

 

It is accepted that the benefit to leaseholders qualifying under Section 9(1) is that the valuation 

produces the lowest premiums of all the statutory basis when applied to the same property, that is 

for Section 9(1), 9(1A) and 9(1C).  In order to replace Section 9(1) with a simplified valuation process,   

our valuers (Gerald Eve) have undertaken modelling that indicates that it is difficult to replicate a 

Section 9(1) premium exactly using a simplified method.  However, they have set out below a simplified 

Suggested Alternative valuation model that could be applied (once the sunset period for Section 9(1) 

has ended), to those remaining properties to which Section 9(1) financial criteria would have applied: 

 

a) Capitalise the ground payable for the period to the term date of the lease by applying a similar 

capitalisation rate as would be applicable for the property in question under the current 

Section 9(1) basis. 

 

b) Determine the value of the freehold interest in the property at the date of claim assuming 

vacant possession and disregarding the value of tenants’ improvements (FHVP). 

 

c) Take the freehold vacant possession value determined at (b) and multiply by a percentage 

equivalent to the “site value proportion” prevailing for the location in question, so say 50% 

for location in Greater London and 35% for locations outside Greater London. 
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d) Defer the “site value” determined at (c) for the period to the term date of the lease by applying 

the relevant Sportelli deferment rate for houses of 4.75% (adjusted if applicable for any 

potential risk of obsolescence for properties outside Greater London). 

 

e) Add the product of (a) and (d) to give the premium payable, plus landlord’s recoverable costs 

as applicable. 

 

In this respect, we provide Appendix 1 a summary table showing the calculation of the Section 9(1) 

premiums payable for a low value house with a freehold vacant possession value of £325,000, 

calculated at 10 yearly intervals from 1 year unexpired up to 140 years unexpired.  We have provided 

two such calculations at the relevant unexpired term intervals, one based on a Section 15 rent assessed 

against a 50% site value proportion and the other with the Section 15 rent assessed against a 35% site 

value proportion. 

 

In comparison to each of these Section 9(1) premiums we have calculated the corresponding Suggested 

Alternative premiums at each unexpired term interval following the methodology set out above.  We 

have provided one Suggested Alternative (No 1), assuming the freehold reversion is reduced to a 50% 

site value and the other (No 2) assumes the freehold reversion is reduced to a 35% site value. 

 

At each unexpired term interval, we have shown the difference between the premium resulting from 

Suggested Alternative No 1 or No 2, with the corresponding Section 9(1) premium and have also 

shown the difference as a percentage of the Section 9(1) premium. 

 

As can be seen from the summary table Suggested Alternative methodologies provide very similar 

premiums to the Section 9(1) basis at most unexpired terms: 

 

a) Assuming a 50% site value, the Suggested Alternative No 1 gives a premium slightly lower than 

Section 9(1) (up to 8% lower) below 50 years unexpired and at 50 years unexpired and above, 

the resulting premium is very slightly higher that the corresponding Section 9(1) premium (up 

to 6.5% higher). 

 

b) Assuming a 35% site value, the Suggested Alternative No 2 gives a premium slightly lower than 

Section 9(1) (up to 14% lower) below 80 years unexpired and above 80 years unexpired the 

resulting premium is very slightly higher that the corresponding Section 9(1) premium (up to 

2.8% higher). 
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To the extent that the Suggested Alternative methodology produces a higher premium than Section 

9(1), this would provide an incentive for leaseholders to submit claims under Section 9(1) well before 

the sunset period expires. 

 

In terms of a replacement financial test for the current reliance on rateable values, the above model 

could be applied to properties falling within Council Tax Bands A – E. 

 

Question 108 (Paragraph 15.29) 

17.169 We invite the views of consultees as to: 

(1)  whether a separate, simplified valuation regime should be created for low 

value and/or straightforward enfranchisement claims; and 

(2)  how such low value and/or straightforward claims should be identified. 

 

We suggest a simplified valuation regime could potentially be applied to some low value 

straightforward claims particularly for those outside of Greater London where the claimant leasehold 

interest has more than 125 years unexpired at the date of claim, due to the low or nominal value of 

the reversion. 

 

We do not consider that this type of simplified approach would be appropriate for properties located 

in Greater London, particularly those located in PCL.  Firstly, the freehold vacant possession values of 

properties located in Greater London are such that the present value of long deferred reversions 

(even in the order of 125 years or more) are measurable and could not be considered nominal.  For 

instance, consider a flat located in Greater London with a freehold vacant possession value of 

£1,750,000.  Such a flat in PCL may have a floor area of 875 sq.ft to 1,000 sq.ft (£2,000 per sq.ft to 

£1,750 per sq.ft) or over 2,000 sq.ft (£850 per sq.ft) if located further out in say Hammersmith.  Whilst 

the flat would be at the upper end of value in the outer London boroughs, it would be a mid to lower 

midrange flat in PCL, where freehold values can exceed £3,000 per sq.ft and a flat with an area of 1,000 

sq.ft or below would be at the smaller end of the market.  The present value multiplier for 125 years, 

applying the Sportelli deferment rate for flats of 5%, is 0.00225.  Applying that multiplier to the example 

flat with a freehold value of £1,750,000 gives a present value of the freehold reversion in that flat of 

£3,937.  At 150 years, the present value multiplier is 0.00066, giving a present value of the reversion 

of £1,155.  Those sums are not nominal. 

 

Further, many leases with over 125 years in PCL are for flats which have already been subject to 

completed statutory lease extension claims and as such are subject to peppercorn rents.  Were the 

freehold of such a flat or house to be transferred or a further lease extension to be granted, at a 
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premium based on a multiplier of the ground rent passing, the resulting premium would be Nil.  Given 

the values of the long-deferred reversions as illustrated above, that would deprive the landlord of an 

interest of value. 

 

Lastly, it is common for blocks of flats, particularly in PCL, to be held from the landlord by way of a 

headlease, under which the occupational long underleases have been granted.  The tenure structure 

of such blocks may be complicated and would not lend themselves readily to a simplified valuation. 

 

Question 109 (Paragraph 15.37) 

17.170 Do consultees consider it desirable to seek to treat commercial investors 

differently from owner-occupier leaseholders in respect of the premium payable 

for the exercise of enfranchisement rights? 

 

17.171 If so: 

(1)  do consultees consider that it might be possible to distinguish between 

such leaseholders: 

(a)  by reference to whether the leaseholder is exercising enfranchisement 

rights for the first time; 

(b) by reference to whether the leaseholder is exercising enfranchisement   

rights in respect of is or her only or main home; or 

(c)  by some other means? 

   

(2)  how might the valuation methodology be varied so as to produce 

different premiums for different types of leaseholder? 

In principle, commercial investors should be treated differently from owner-occupier leaseholders.  

Such investors by enfranchising at a premium which has been discounted in some prescribed way 

compared to the current statutory bases would then be able to sell on / turn their investment and 

gain a windfall profit.  Also, such investors would be in a position to drive up the market for short 

leases, knowing they could still make a reasonable profit on a subsequent sale, all to the detriment of 

owner occupier leaseholders.    

The simplest approach would be to restore the residency test in the form that applied before its 

abolition by the 2002 Act, such as occupying the property as their own or principal home for the last 

three years or three years in the last ten.  However, creating some form of test, whether a residency 

test or the others suggested by the Commission all add a layer of complexity and cost, particularly for 

low value claims, which would be contrary to the aims of the reforms which are to simplify and reduce 

the costs of enfranchising. 
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As to an appropriate valuation methodology for commercial investor leaseholders, were the 

Commission be minded to propose a different one to that applying for owner occupier leaseholders, 

then our suggestion would be that the current statutory valuation bases should continue to apply with 

no prescribed discounts as may apply for owner occupier leaseholders. 

 

Question 110 (Paragraph 15.67) 

17.172 We invite the views of consultees as to whether the treatment of ground rent 

reviews in any valuation methodology should be restricted in any of the ways set 

out at paragraphs 15.59 to 15.66. 

There are a wide range of possible rent review bases, particularly for PCL leasehold properties.    

We suggest that the simplest approach in all cases would be to value the rents passing and on review 

as provided for in accordance with the lease of the property in question, but to apply a cap in the 

valuation such that where the quantum of any rent passing or payable on any future rent review is 

capped at an amount equivalent to 0.1% of the freehold vacant possession value of the property in 

question, when assessed at the date of claim.  It is widely recognised, particularly in PCL, that a rent 

payable where the figure is equal to or less than 0.1% of the value of the freehold in possession does 

not have an adverse impact of the value of a leasehold interest in the same property. 

Although the approach outlined above would simplify the valuation, it should be born in mind that 

leasehold properties in PCL are commonly held by parties who had acquired such leases in the full 

knowledge any onerous terms of their leases, such as onerous or geared ground rent, or they would 

have received professional advice prior to exchange of contracts and would have adjusted their bids 

downwards accordingly.  Such leaseholders operating in a sophisticated market would benefit from a 

windfall gain if on any subsequent enfranchisement the premium was calculated ignoring any onerous 

rents.  For instance, the premium would be reduced twice firstly because the freeholder would not 

be compensated for the loss of the top slice of rental income said to be onerous and secondly because, 

when calculating the quantum of marriage value, any reduction in the value of the existing lease 

attributable to the onerous element of the ground rent would be reversed, thus reducing the landlord’s 

share of marriage value. 

Question 111 (Paragraph 15.71) 

17.173 We invite the views of consultees as to whether capitalisation rates for 

enfranchisement valuations should be prescribed and, if so: 

 (1)  how; 

(2)  by whom; 

(3)  how often; and 
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(4)  in respect of what different types of interest. 

 

When valuing PCL properties, particularly for unexpired terms of less than 80 years, in the majority 

of cases the present value of the rental income stream forms the minority component of the premium 

payable, both for the enfranchisement of houses and the lease extensions of individual flats and the 

collective enfranchisement of blocks of flats.  This is because the ground rents payable, even when 

geared on review as illustrated above, are relatively low and when capitalised at the relevant market 

rate the resulting present value sum is low when compared to the present value of the freehold 

reversion and the quantum of any landlord’s share of marriage value that may be payable.  Accordingly, 

prescribing the capitalisation rate could simplify the valuation process in such circumstances. 

 

However, for leases over 80 years where no marriage value is payable, the value of the ground rent 

becomes a bigger component of the enfranchisement premium, although the premiums reduce the 

longer the unexpired term.  The choice of capitalisation rate therefore becomes increasingly sensitive 

the longer the unexpired term, as illustrated by the range YP multipliers referred to above. 

 

The choice of market capitalisation rate applied in any one case under current practice would depend 

on the nature of the rental income stream and the period over which the income is paid.  Thus, a 

higher capitalisation rate might apply for a fixed income paid over a long period, to account for the 

erosion in value attributable to inflation, whereas a rent subject to reviews at intervals of say 15 years 

and geared to a proportion of capital value is likely to be valued at a lower rate, given the frequency 

of the reviews and the inflation proofing nature of the review formula. 

 

A baseline capitalisation rate could be prescribed by a committee of experts at regular five yearly 

intervals.  Valuers could then make suitable adjustments to the circumstances of the rental income 

stream in question.  The panel of experts, comprising property valuation and economic experts, could 

consider evidence submitted to it by interested parties before determining the rate applicable for the 

next five years.  However, such a process may be costly in terms of the costs incurred in resourcing 

the committee and the costs incurred by parties in submitting evidence for consideration for the next 

review period. 

 

Alternatively, a baseline capitalisation rate could be prescribed by reference to the prevailing Bank of 

England base rate, to which would have to be added a suitable prescribed “property risk premium”.  

The baseline rate could then be varied to suit the income stream in question as indicated above.  

However, whilst leaseholders and landlords would have easy access to the current BOE base rate, 
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prescribing the property risk premium would require a panel of experts, with resulting costs being 

incurred as referred to above. 

 

Question 112 (Paragraph 15.75) 

17.174 We invite the views of consultees as to whether deferment rates for 

enfranchisement valuations should be prescribed and, if so: 

(1) how; 

(2)  by whom; 

(3)  how often; and 

(4) in respect of which geographical areas. 

The deferment rate applied in most enfranchisement premium valuations has effectively been 

prescribed for leases with more than 20 years unexpired for some years now (since circa 2006) and 

on a nationwide basis by virtue of the decision of the Lands Tribunal in the Sportelli group appeals.  

On that basis the prescription of a deferment rate for future claims ought to be feasible. 

The Sportelli formula for the deferment rate is: Risk Fee Rate (RFR), set by the LT at 2.25%, less a 

Real Growth Rate (RGR) set by the LT at 2.0% plus a Risk Premium RP, set by the LT at 4.5%.  The 

resulting deferment rate of 4.75% was set for houses, with an addition of a ¼ percentage point for the 

valuation of flats (thus 5%) attributable to the greater management issues associated with flats. 

The LT set the RFR having regard in particular to a five-year rolling average derived from average 

index linked yields over the last decade to 2006.  It is generally recognised that a five-year rolling 

average assessed on the same basis today would be provide a far lower risk-free rate of well below 

1%. 

The LT set the RGR by reference to long term national house price growth statistics such as that 

published by the Nationwide Building Society.  The intention of the UT was to take a long-term view, 

that is over a 50-year period, in setting the RGR so as to iron out the effect of short term fluctuations 

in the market.  Detailed research would have to be undertaken to ascertain the current long term 

RGR if it were to be prescribed. 

As to the RP, the LT in Sportelli did not provide any detailed analysis by which it concluded that 4.5% 

was the correct risk premium.  Accordingly, there is little guidance from the decision as to how the 

RP might be set if reassessed for prescription. 

On balance and because of the likely substantial fall in the RFR over the last decade since Sportelli was 

determined, it is more than possible that a deferment rate prescribed today, having regard to the 

Sportelli methodology, would be lower than the current rates of 4.75% for houses and 5.00% for flats.   
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Calculating enfranchisement premiums based on that approach is likely to result in higher premiums 

than those payable under current practice, which would be contrary to terms of reference of the 

Commission’s remit to reduce premiums. 

Our suggested solution is therefore to prescribe deferment rates at the current Sportelli rates, on the 

basis that leaseholders would be protected from any potential increase in premiums resulting from a 

lower deferment rate applying in the future and landlords would have some security in so far as they 

would know that prescribed deferment rates would be no higher than the current Sportelli rates.  We 

suggest that such a prescription apply to leases at all unexpired terms, including lease below 20 years.  

As such this would dispense with the complex approach for determining the deferment rate applicable 

for lease below 5 years unexpired as per the Vale Court Approach.  It would also remove the 

difficulties of determining the deferment rate applicable for reversions where the unexpired term is 

between 5 years and 10 years, for which there is no guidance from Upper Tribunal decisions and for 

unexpired terms between 10 and 20 years, where the Upper Tribunal guidance is complex.  

As to who might determine any prescribed deferment rates, then if necessary we suggest that these 

be set by the same committee of experts as may prescribe capitalisation rates as referred to above, 

meeting five yearly to hear any evidence submitted by interested parties.  The same comments on 

costs and resourcing would apply as outlined above. 

 

Question 113 (Paragraph 15.79) 

17.175 We invite the views of consultees as to whether relativity or a no Act deduction 

should be prescribed for enfranchisement valuations and, if so: 

(1) how; 

As at present, the assumption in the valuation that the leaseholder who is exercising his right 

of compulsory acquisition does not have that right should be retained. Otherwise, the value 

of the leaseholder’s interest is enhanced, and the value of the freeholder’s interest is 

diminished simply by the existence of those rights. It is a long-established principle of 

compulsory purchase that that is to be avoided.   

 

(2) by whom; 

It was accepted in Mundy that the Graph of Relativities prepared by valuers Gerald Eve is the 

“go-to” graph for assessing the relative value of a leasehold as against the value of the 

freehold for properties within PCL. The graph assumes a “non-onerous” ground rent but, if 

the government is minded to restrict (for the purpose of the valuation) any rent to be 

capitalised to a figure that is not more than 0.1% of the capital value, then any adjustment to 
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the Graph to reflect an “onerous” ground rent could be avoided. The Gerald Eve Graph 

could therefore be adopted for properties within Greater London.   

 

(3) how often; 

It was accepted in Mundy that, over time markets and what influences them, can change and 

it follows that relativities can also change. However, this is not likely to be a short-term 

issue. 

 

(4) in respect of which geographical areas; and 

As above 

 

(5) whether the 80-year cut-off should be removed. 

There is a compelling case for doing so for various reasons; 

• It was adopted on the misplaced assumption that there was unlikely to be any significant 

marriage value where the unexpired term exceeded 80 years.  

• Within Greater London, capital values are such that there is often substantial marriage 

value where leases have an unexpired term in excess of 80 years.  

• Marriage value can arise, not just in consequence of the coalescence of the freehold and 

leasehold interests. For example, merger of a lease with the freehold may give rise to a 

development opportunity or a beneficial change of use which the leaseholder is unable 

to carry out under his lease. The consequential added value (which can be substantial 

and is realised immediately by the leaseholder) can only be captured as marriage value. 

 

Removing the 80-year threshold would reverse the statutory basis imposed by the 2002 Act, 

which deprived landlords of any share of marriage value for leases of 80 or more years 

unexpired.  It is generally recognised that there is at least a 50% increase (and over 100% in 

some cases) in the premium payable for a lease with 80 years unexpired with no marriage 

value payable compared to the premium payable for the same property valued with 79 years 

unexpired, for which marriage value is included. As such the 80-year rule has been beneficial 

to leaseholders at the expense of landlords.  Reversing the 80-year rule, as the Commission 

suggests, would restore the balance to the landlord.  

 

Question 114 (Paragraph 15.83) 

17.176 We invite the views of consultees as to whether the possible right to hold over 

 at the end of a long lease should be disregarded on an enfranchisement 

 valuation. 
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Yes, agreed.   

 

Question 115 (Paragraph 15.86) 

17.177 We invite the views of consultees as to whether a discount for leaseholder’s 

improvements on an enfranchisement valuation should be retained. 

This issue is more relevant to houses than to flats because it is often the ability to extend floor space 

or to develop (which is not generally available to flats) which gives rise to the most significant claims 

for discounts. In the case of the 1967 Act, section 3(3), particularly in the case of London Estates, 

causes notable problems where leaseholders can join together successive leases over many years to 

look for historic improvements, on occasions going back several centuries. At the very least therefore, 

improvements to be considered should be limited to those carried out during the term of the existing 

lease or within 21 years of the date of the claim (whichever is the shorter). That amendment would 

also remove the need to retain section 3(3).  

Question 116 (Paragraph 15.91) 

17.178 We invite the views of consultees as to whether it should be possible for   

 leaseholders to elect to accept a restriction on development to prevent 

 development value from being payable as part of an enfranchisement valuation. 

This proposal would limit the premium payable to the benefit of the leaseholder by excluding from 

the premium any value attributable to development potential, it would not simplify the process in the 

long term.  This is because as / when the former leaseholder wishes to undertake a development of 

the property in the future, which would be in breach of the restriction, it would be necessary for the 

former leaseholder to either negotiate with the former freeholder for the release of the covenant or 

to apply to the Upper Tribunal under the provisions of the Law of Property Act 1925 to have the 

restriction lifted or amended. 

 

A further complication from the landlord’s point of view is that they would have to continue to police 

such restrictions long after the property has been sold in order to monitor potential breaches of the 

restrictions. 

 

We consider that it would be preferable for the leaseholder to obtain a freehold transfer clean of 

restrictions unless any are agreed between the parties as part of their negotiations.  On that basis the 

landlord would be secure in the knowledge that they have secured full value for the transfer and the 

leaseholder would be secure in the knowledge that they have acquired an un-encumbered freehold. 
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Question 117 (Paragraph 15.103) 

17.179 We invite the views of consultees as to which, if any, of the valuation options we 

have discussed (set out at Options 2A to C in Chapter 15) are preferable and, so 

far as any preferred option contains a range of possible reforms, which of those 

reforms should be adopted. 

Our valuers (Gerald Eve) have undertaken modelling exercises to compare the impact of the Options 

proposed by the Law Commission under Options 1A, 1B and 2A and 2B against the premiums 

generated by a typical Section 9(1C) freehold valuation of two houses in Prime Central London at 

different unexpired terms and a typical Schedule 13 lease extension valuation for two flats also located 

in Prime Central London.  The circumstances of the example properties are as follows: 

 

a) Both houses are assumed to have a freehold vacant possession value of £5.0 million.  One 

house is let subject to a low fixed ground rent of £100 per annum and the other at a higher 

fixed ground rent equating to 0.1% of the freehold value (thus £5,000 per annum), ie at the 

upper end of palatable rent range. 

 

b) Both flats are assumed to have a freehold vacant possession value of £1.75 million.  One flat 

is let subject to a low fixed ground rent of £100 per annum and the other at a higher fixed 

ground rent equating to 0.1% of the freehold value (thus £1,750 per annum), also at the upper 

end of palatable rent range. 

 

We refer to the summary schedules appended herewith as follows: 

 

• Appendix 3 - House subject to a ground rent of £100 per annum fixed. 

• Appendix 4 - House subject to a higher ground rent of 0.1% of freehold value 

• Appendix 5 - Flat subject to a ground rent of £100 per annum fixed. 

• Appendix 6 - Flat subject to a higher ground rent of 0.1% of freehold value 

 

For each example property, the relevant statutory premium has been calculated at the following 

unexpired term intervals: 

 

• 1 year unexpired 

• 10 years unexpired and at 10 yearly intervals through to 140 years. 

• In addition, a premium has been calculated at 79 years unexpired, which show a comparison 

to the change in premium above and below the current 80-year marriage value threshold. 
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For the “Control” Section 9(1C) valuations, the ground rents have been capitalised at 5%, the freehold 

deferred at 4.75% (per Sportelli) and the existing lease, without rights, has been valued by applying a 

leasehold freehold relativity taken from the Gerald Eve 1996 graph of relativities. 

 

For the “Control” Schedule 13 valuations, the ground rents have been capitalised at 5%, the freehold 

deferred at 5.00% (per Sportelli) and the existing lease, without rights, has been valued by applying a 

leasehold freehold relativity taken from the Gerald Eve 1996 graph of relativities. 

 

The modelling exercises assume fixed ground rents, although it would be possible to reflect future 

geared reviews via the choice of capitalisation rate.  In that respect the choice of a 5% capitalisation 

rate for the modelling of the house / flat with a ground rent of 0.1% of FHVP may be regarded as being 

on the low side for the longer terms, for which the present value of the rental income stream is 

errored by inflation.  However, the choice of a 5% capitalisation rate is a recognition of the likely 

impact of future geared rent reviews at regular intervals. 

 

The application of 5% capitalisation rate for the fixed £100 pa rented house / flat is low especially for 

the longer terms given the adverse impact of inflation as indicative above.  However, but by using the 

same capitalisation rate as that applied for the higher rent modelling, a direct comparison can be made 

of the impact of the level of rents payable in the valuations. 

 

For illustrative purposes, when analysing the impact of Options 2A for both the houses and the flats, 

the valuation components have been varied as follows: 

 

• Increasing the capitalisation rate in isolation from 5.0% to 7.0% 

• Increasing the deferment rate in isolation from 4.75% to 5.75% for the houses and from 5.00% 

to 6.00% for the flats.  

• Increasing the capitalisation and deferment rates together. 

 

When analysing the impact of Options 2B for both the houses and the flats, the valuation components 

have been varied as follows: 

 

• Increasing the capitalisation rate in isolation from 5.0% to 7.0% 

• Increasing the deferment rate in isolation from 4.75% to 5.75% for the houses and from 5.00% 

to 6.00% for the flats.  

• Increasing in isolation the relativity, by, for illustrative purposes only, applying the Savills 2016 

Enfranchiseable (with rights) Graph. 
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• Increasing the capitalisation and deferment rates together with an increased relativity. 

• For Option 2B, we have also modelled the outcomes were the 80-year marriage value cut off 

to be removed, such that marriage value is paid at all unexpired terms.  For this analysis we 

have applied the current capitalisation rate of 5% and the Sportelli deferment rates of 4.75% 

for the houses and 5.00% for the flats.  For this test we have also increased the leasehold 

relativity for illustrative purposes by applying the Savills 2016 Enfranchiseable (with rights) 

Graph. 

 

Summary conclusions: 

 

1) Option 1A (10 times ground rent) 

This proposed Option is widely suspected to be irrational as the premium would not be linked 

to the value of the property.  This much is admitted by the Commission.  The analysis for both 

of the two houses and the two flats confirms the irrationality and shows that the percentage 

premium reductions are greatest at the lowest unexpired term, tapering as the term increases. 

 

• For the £100 pa fixed rent house, the premium reduction at 1 year is nearly 100% and 

at 140 years it is just below 90%.  

 

• For the house subject to the higher rent, the premium reduction is just under 99% at 

1 year and circa 53% at 140 years. 

 

• For the £100 pa fixed rent flat, the premium reduction at 1 year is nearly 100% and at 

140 years it is just below 75%.  

 

• For the flat subject to the higher rent, the premium reduction is just under 99% at 1 

year and just under 53% at 140 years. 

 

On this basis we consider that Option 1A is not an appropriate alternative methodology and 

may not be A1P1 compliant with Human Rights legislation. 

 

2) Option 1B (10% of FHVP) 

 

This Option is also widely suspected to be irrational.  Whereas the premium is linked to the 

value of the property, no account is taken of the unexpired term.  As such the same premium 

is payable whether the lease has 1 year or 140 years unexpired. The analysis confirms this.  In 
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particular the workings show that above a certain unexpired term (circa 65 years in these for 

examples) Option 1B actually leads to very substantial premium increases when compared to 

the corresponding Section 9(1C) or Schedule 13 premiums.  Otherwise the premium 

reductions taper from circa 89.5% for both the houses and the flats at 1 year to zero at circa 

65 years. 

 

On this basis we consider that Option 1B is not an appropriate alternative methodology and 

may not be A1P1 compliant with Human Rights legislation. 

 

3) Option 2A (Term & Reversion, no Marriage Value) 

Our initial comment in relation to Option 2A is that to exclude marriage value from the 

premium calculation would be to deprive the landlord of a fair basis of compensation.  The 

concept of marriage value is a fundamental and well-established part of the property market 

both for commercial and residential properties, where two or more parties with an interest 

in the same property are seeking to release value by the merger of their interests as part of a 

sale to one of the parties. 

 

We have already commented above that very substantial changes in premium occur above and 

below the current 80 year cut off for marriage value. In this respect the summary schedules 

attached show the following: 

 

 Premium payable at 
79 years unexpired 

 

Premium payable at 
80 years unexpired 

House subject to £100pa 
rent 
 

£265,000 £123,950 

House subject to rent 
at 0.1% of FHVP 
 

£312,950 £220,000 

Flat subject to £100pa rent 
 

£80,550 £36,850 

Flat subject to rent 
at 0.1% of FHVP 
 

£96,700 £69,200 

 

Whereas a small part of the difference in premiums between 80 years and 79 years is the one-

year margin in the unexpired term with the consequent difference in deferment period, by far 

the greater part of the difference is the exclusion of marriage value at 80 years and above. 
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There is also an issue as to whether the abolition of marriage value would be in breach of 

A1P1. The more recent line of European cases (such as Lindheim v Norway (2012) suggests 

that the world has moved on from James. More than 30 years after James, the exclusion of 

such a logically necessary component of the valuation to reflect what has long been accepted 

as an element of the landlord’s legitimate interests, will be viewed as arbitrary and as failing to 

strike a fair balance.  Indeed, it could be said that it is the application of just such an inflexible 

presumption that the modern law deprecates. 

 

We comment further on the analysis of Option 2A as follows: 

 

• Houses 

 

a) With no variation in capitalisation or deferment rates, for both the houses at 30 

years and above the Option 2A premium reductions exceed 25%, rising to at least 

50% for the £100pa house at 60 – 80 years and peaking at 40% at 60 years for the 

higher rent house.  Above 80 years there is obviously no change in premium 

compared to a 9(1C) valuation due to the current 80 year cut off rule for Marriage 

Value 

 

b) Increasing capitalisation or deferment rates individually leads to premium 

reductions all the way through to 140 years.  Increasing the deferment rate has 

the biggest impact for the £100pa rent house (max 76% reduction at 79 years).  

For the higher rent house the higher present value of the ground rent stream 

counter balances in part for the higher deferment rate (e.g. the loss at 79 years is 

49%).  Likewise increasing the cap rate has a bigger impact on the higher rent 

house than the £100pa one. 

 
c) When increased capitalisation and deferment rates are combined under Option 

2A, the premium reductions are substantial, well over 30% from 20 years upwards 

for both houses. 

 
• Flats 

 

a) With no variation in capitalisation or deferment rates, for both the flats at 30 

years and above the Option 2A premium reductions exceed 27%, rising to at least 

50% for the £100pa flat at 60 – 80 years and peaking at 43% at 60 years for the 
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higher rent flat.  Above 80 years there is obviously no change in premium 

compared to a Schedule 13 valuation due to the current 80 year cut off rule for 

Marriage Value 

 

b) Increasing capitalisation or deferment rates individually leads to premium 

reductions all the way through to 140 years.  Increasing the deferment rate has 

the biggest impact for the £100pa rent flat (max 77% reduction at 70 years).  For 

the higher rent flat, the higher present value of the ground rent stream counter 

balances in part for the higher deferment rate (e.g. the loss at 70 years is 58%).  

Likewise increasing the cap rate has a bigger impact on the higher rent flat than 

the £100pa one. 

 

On this basis we consider that Option 2A is not an appropriate alternative methodology and  

may not be A1P1 compliant with Human Rights legislation. 

 

4) Option 2B (Term & Reversion plus Marriage Value) 

As marriage value is retained under Option 2B, premium reductions are moderated to circa 

20% or below for terms below 80 years, even were capitalisation and deferment rates and 

relativity are increased individually or together.  This is evident for both the houses and the 

flats, whether at the nominal £100 per annum rent or the higher rent. 

 

If marriage value continues to be excluded above 80 years then increasing the relativity of 

course has no impact.  

 

Increasing the capitalisation rate has a bigger adverse impact on the higher rent houses and 

flats than the £100pa rented house or flat.  The maximum reduction for higher rented house 

is 26% at 140 years (27% for the high rented flat).  For the low rented house for the maximum 

reduction is circa 6% at 140 years (14% for the low rented flat).  

 

Increasing the deferment rate alone has a bigger adverse impact on the low rent house 

(maximum reduction 62% at 120 years), whereas for the higher rented house, the maximum 

reduction is circa 30% at 80 years.  For the flats the maximum reductions are 53% at 100 years 

for the low rented flat and 27 at 80 years for the higher rented flat. 

 

Increasing relativity alone is limited to a circa 11% reduction for both houses, both at 50 years.  

The same impact applies for both the flats. 
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When combined all three variables, the greater impact is suffered by the low rented house 

(max reduction 65% at 130 years).  For the higher rented house, the max reduction is circa 

41% at 90 years.  For the low rented flat, the greatest impact is at 110 years (58% reduction). 

For the higher rented flat, the greatest impact is at 80 years (40% reduction). 

 

Removing the marriage value threshold, such that marriage value is payable at all unexpired 

terms (based on an increased relativity), increases the premium for the low rented house and 

the low rent flat above 80 years.  For the higher rented house, the present value of the ground 

rent in the bottom half of the marriage value calculation renders the marriage value negative 

above 90 years.  For the higher rented flat marriage value becomes negative above 90 years. 

With marriage value assessed at Nil in such cases, there is little impact of the premium. 

 

Below 80 years the premium is reduced compared to the Controls for both the houses and 

the flats by virtue of the higher relativity applied. 

 

Option 2C has not been modelled for the simple reason that, apart from the inclusion of development 

value in Option 2C and its exclusion from Option 2B, the results would be the same as for the 

modelling of Option 2B.  As the potential for development value to be released is peculiar to each 

individual property, it would be too complex to model for the purposes of these Responses. 

 

In conclusion, on the basis of the analysis shown above and our responses provided for previous 

questions, we consider that Option 1A and 1B are not appropriate alternatives for Prime Central 

London.  We have previous commented that a modified form of Option 1 A might be appropriate for 

low value claims outside Greater London.  

 

We consider that excluding marriage value under Option 2A unfairly penalises the landlord as 

illustrated by the likely premium reductions outlined above, especially when combined with prescribed 

capitalisation and / or deferment rates were they to be set above current levels. 

 

We consider that whilst Option 2B retains marriage value, it also unfairly penalises the landlord, 

especially when combined with prescribed capitalisation and / or deferment rates and / or relativities 

were they to be set above current levels. 

 

Further Option 2B excludes development value, which we would not support, as we have commented 

in answer to Question 116 above. 
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Ultimately, we consider that Option 2C, for which development value is included, is the preferred 

option, subject to the potential to prescribe capitalisation rates, deferment rates and without rights 

relativity as outlined above in our responses to Questions 111, 112 and 113. 

 

We would add that in relation to the Portman Estate and some of the other landed estates, the 

leasehold and freehold tenure structure under which the estates are owned do not lend themselves 

to overly prescribed “one size fits all “valuation models as special circumstances frequently apply to 

leasehold properties subject to enfranchisement claims.  Elsewhere, the existence of properties subject 

to one or more intermediate leasehold interests also means that prescribed model valuations may not 

be appropriate. 

 

Question 118 (Paragraph 15.107) 

17.180 We invite the views of consultees as to the desirability of an online calculator for 

enfranchisement valuations and the types of claim for which it could be 

appropriate. 

An on-line premium calculator maybe useful for low value premiums for properties located outside 

Greater London.   

It would not be appropriate for properties within Greater London where much higher values generally 

apply, and the statutory valuation methodology is often complicated by the need to take into account 

the value of interests held by intermediate leaseholders. 

 

Question 119 (Paragraph 15.108) 

17.181 How and to what extent has the current methodology for calculating premiums 

payable on enfranchisement slowed down, prevented or made more costly the 

exercise of enfranchisement rights? 

Within PCL, it is often the leaseholder who is prepared to take points and argue issues in order to 

slow down the process; having made a claim and secured a fixed valuation date, there is no great 

incentive on the leaseholder to pursue the claim with any vigour. 

 

Tenants improvements are one example of where an enfranchisement might be slowed down as the 

facts are difficult to establish.   

 

In rare cases, a leaseholder may ultimately decide not to complete a claim that has been negotiated 

between the parties or determined by the FTT, because the price is no longer affordable to them.  It 
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does not follow in such circumstances that the premium agreed or determined was unfairly high from 

the leaseholder’s point of view, particularly when it has been determined by a FTT. 

 

Question 120 (Paragraph 15.109) 

17.182 We have set out the following options for the reform of valuation: 

(1) the adoption of a simple formula; and 

(2)  options based on current valuation methodology, involving different 

combinations of current valuation components and/or the prescription of 

certain rates. 

To what extent would each of these options reduce the duration and cost of the 

enfranchisement process, and the number of disputes arising? 

The more elements of the valuation that are pre-scribed the greater the reduction in the scope for 

parties to dispute the remaining variable components.  As such this should speed up the process and 

reduce the number of claims that require determination by a tribunal.   

However, if one or other of the parties is inclined to delay negotiations or not otherwise engage 

with the other party, then delays in the matter proceeding to a resolution and ultimately completion 

will still occur.  As stated in Q119 above, either party may seek to delay negotiations, although it is 

more likely for a leaseholder to seek to take advantage of the fixed valuation date to delay 

completion and time that it is necessary to pay the premium.  

 

Terms of Reference require that the landlord should receive sufficient compensation for the loss of 

his legitimate property interests and the fact that a procedure or methodology might reduce time or 

dispute should not be used as an excuse to by-pass that. 

 

Question 121 (Paragraph 15.110) 

17.183 We welcome evidence as to the likely impact of the possible valuation 

methodologies set out in Chapter 15 on different sectors of the economy – in 

particular, the institutional investment sector, the charitable sector and the 

leasehold market (for both owner-occupiers and buy-to-let leaseholders). 

We consider that any valuation methodologies that seek to reduce the premiums payable for very 

long dated leases subject to rising ground rents, will reduce the attractiveness of that sector of the 

market to those institutional investors for which long dated income streams are a key component of 

their portfolios. 

 

For the leasehold market, it is widely recognised that the value of a lease of a flat or house on the 

open market is equal to the value of the freehold interest in the property less the cost of enfranchising 
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(see paragraphs 14.101 and 14.102 of the Consultation paper).  Accordingly, any methodology that 

reduces the premium payable will have the consequent effect of increasing leasehold prices in the open 

market, to the benefit of current leasehold vendors.  Where leasehold purchasers are seeking to 

enfranchise by way of a two-stage process, i.e. first to acquire an enfranchisable lease and then to 

acquire the freehold by way of a statutory claim, whilst they would pay the landlord a lower 

(discounted) premium under the new proposed regime, they would pay the vendor leaseholder a 

higher price to acquire the lease and benefit of the claim.  The consequence is that the purchasing 

leaseholder will still incur similar levels of total cost (i.e. purchase price of short lease plus premium 

to landlord) to acquire the freehold as they do under the current regime.  It is just that they will pay 

the vendor of the lease more and the landlord less.  Vendors of short leases are therefore likely to 

benefit from windfall gains in the short to medium term. 

 

Question 122 (Paragraph 15.111) 

17.184 We welcome evidence as to: 

(1)  the proportion of existing leases which are currently eligible for section 

9(1) valuations; and 

(2)  the likely impact on landlords and leaseholders of;  

(a) retaining the section 9(1) valuation methodology for a limited period,   

(b) or replacing it with a simplified valuation methodology. 

Such evidence would be difficult and costly to assess requiring research into the relevant rateable 

values of the leasehold properties in question and examination of the terms of the relevant leases. 

However, it is fair to say that within Prime Central London properties subject to Section 9(1) claims 

rarely now arise. 

The situation outside Prime Central London is not known. 

 

Question 123 (Paragraph 15.112) 

17.185 We welcome evidence as to the likely impact on the leasehold market (and 

 wider housing market) of differentiating between classes of enfranchising 

 leaseholder (for example, those who occupy the property as a residence and 

 those who do not) in respect of the premium payable. 

Evidence of the likely impact of such a differentiation would be difficult to identify and assess since no 

such differentiation in the market exists currently.  However, we suspect that a likely effect is that a 

two-tier market for leaseholds would be created, not dissimilar to the two-tier market for 

enfranchisable and un-enfranchisable houses that existed prior to the implementation of the 1993 Act, 

bringing in more relaxed financial limits for houses.  Likewise, a two-tier market existed for both 
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houses and flats up to 2002 when the residence test was abolished, allowing leases held by companies, 

second home owners and buy to let investors to enfranchise. 

 

Given the prevalence of privately owned leasehold properties held for letting purposes, as noted in 

the Consultation Paper, we consider there is a strong probability of a two-tier market for leasehold 

properties developing. 

 

We do not consider that development of a two-tier market in this way would be helpful to the housing 

market as a whole.  For instance, the suggestion is that owner occupier leaseholders would pay lower 

enfranchisement premiums than investors.  Having regard to the comments made in our Responses 

to Q121, we suspect that a consequence would be that the prices of leasehold properties available to 

own occupiers would increase and the prices of leases held by investors would fall.  Alternatively, an 

investor leaseholder who is selling to a future owner occupier (who would pay a lower 

enfranchisement premium) could make a windfall gain if they had themselves acquired the property 

from an investor. 

 

Question 124 (Paragraph 15.113) 

17.186 We welcome evidence as to the costs, benefits and practicalities of constituting 

and maintaining a body whose function is to prescribe certain rates for a 

reformed valuation methodology. 

Whilst we do not have specific evidence on the costs of setting up and resourcing such a body, we 

consider that if its role were to prescribe certain rates, such as capitalisation or deferment rates, at 

intervals of say five years, then it would be in the form of a body or committee that would be convened 

in the 12 months leading up to the prescription date and then retained for a limited period after the 

date to address any issues arising. 

 

As previously suggested in our Responses to Qs 111-113, such a body or committee should be made 

up of leading experts in property valuation and economics. 

 

Question 125 (Paragraph 15.114) 

17.187 We welcome evidence as to the costs, benefits and practicalities of setting up 

 and maintaining an online valuation calculator. 

Further to our response to Q118 we consider that there are benefits for the application of an on-line 

calculator.   

 

We do not have evidence of the likely costs of setting up and maintaining such a calculator.  However, 

it would need to be clearly established as to the legal status of such a calculator in terms of the 
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premiums generated.  For instance, would the resulting premiums be binding on the leaseholder and 

landlord for the purpose of resolving the claim or merely a guide to either party as a non-binding 

indication of the likely premium payable.  If the former then we consider that the calculator should be 

held and maintained by an independent body, possibly the same body that would be set up to prescribe 

certain rates as referred to in Q124. 

 

Further if the calculator were to have an official and binding status, then there should be a mechanism 

in place for either party to appeal against the resulting premium in certain circumstances if they felt 

aggrieved by the premium calculated. 

 

Question 126 (Paragraph 16.118) 

17.188  We provisionally propose creating a statutory duty on the landlord who has 

conduct of an enfranchisement claim to act with reasonable care and skill, and 

to act in good faith, in respect of the interests of other landlords. 

Do consultees agree? 

This proposal appears sensible provided that other landlords are required by statute to provide the 

competent landlord with such assistance as he requires and there is a statutory obligation on those 

other landlords to reimburse the competent landlord any costs he incurs on their behalf. 

 

Given that the interests of the other landlords may not align with the competent landlord, then the 

competent landlord should be provided with a defence in that respect should another landlord make 

a claim for breach of his statutory duty of care.  Such an example might arise in a collective claim 

where the interests of both the competent landlord and an intermediate leaseholder have considerable 

value and as such there may be a dispute between them as to the relative values of each interest 

leading to a dispute over the appropriate division of the landlord’s 50% share of marriage value. 

 

Question 127 (Paragraph 16.121) 

17.189  We invite the views of consultees as to whether an intermediate lease created 

 as part of a collective freehold acquisition claim should be acquired by a 

 nominee purchaser on any subsequent collective freehold acquisition of the 

 premises. 

No, intermediate leases should not be acquired on a subsequent collective. 
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Question 128 (Paragraph 16.123) 

17.190 We provisionally propose that, where the leaseholder of a flat also holds an 

intermediate lease in respect of that flat, the intermediate lease of that flat 

should not be acquired on any collective freehold acquisition of the premises. 

Do consultees agree? 

Yes.  

Question 129 (Paragraph 16.125) 

17.191 We provisionally propose that, in a collective freehold acquisition claim, where 

there is an intermediate lease of the whole building, but not all the flats within 

the building are let on long sub-leases (so the intermediate leaseholder would be 

treated as the qualifying tenant of some of the flats), either: 

(1) the whole of the intermediate lease should not be acquired; or 

(2)  the whole of the intermediate lease should be acquired, but there should 

be a leaseback to the intermediate leaseholder of flats of which he or she 

would be the qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, which approach is 

preferred and why? 

Alternatives (1) and (2) potentially conflict with the right for the participating lessees to require the 

freeholder to take lease backs of parts of the building not held by the participating lessees per the 

proposal referred to at Question 31. 

 

Question 130 (Paragraph 16.129) 

17.192 We provisionally propose that, as part of any collective freehold acquisition 

claim: 

(1)  leases containing common parts together with other property should 

continue to be capable of being acquired by the nominee purchaser 

where it is reasonably necessary for the proper management or 

maintenance of those common parts; and 

(2)  the Tribunal should have power to sever a lease containing common 

parts together with other property, or to introduce new or varied 

easements to ensure proper management or maintenance of those 

common parts, as an alternative to ordering that the whole of the lease 

be acquired by the nominee purchaser. 

Do consultees agree? 

In principle, yes but not easy to operate in practice. The question of whether or not a lease of 

common parts has been granted for development purposes is likely to be an area of dispute. 



75 
 

Question 131 (Paragraph 16.133) 

17.193 We provisionally propose that a lease of common parts granted for 

development purposes should not be acquired by a nominee purchaser on a 

collective freehold acquisition claim unless: 

(1)  the severance of any part of that lease; and/or 

(2)  the introduction of new, or the variation of existing, easements;  

 would both permit the proper management of any common parts, and 

substantially preserve the intended development. 

Do consultees agree? 

Yes.   

 

Question 132 (Paragraph 16.137) 

17.194  We provisionally propose that leaseholders holding sub-leases granted out of 

leases that had previously been extended under the existing or any future 

statutory enfranchisement regime should be entitled to bring, or participate in, 

an enfranchisement claim. 

Do consultees agree? 

No comment 

 

Question 133 (Paragraph 16.140) 

17.195 We provisionally propose that the separate designations of “Minor Superior 

 Tenancy” and “Minor Intermediate Leasehold Interest” and the formulae 

 relating to them should be removed. Those interests which currently fall within 

 the existing definitions would then be valued on the same basis as all other 

 intermediate leases. 

Do consultees agree? 

Yes.  In practical terms the MILI formula is rarely used now in valuations following the LT Nailrile 

case.  The MILI formula has little practical use and should be dispensed with. 

17.196  If not, do consultees agree that the thresholds in the formulae that apply to a 

Minor Superior Tenancy and/or a Minor Intermediate Leasehold Interest ought 

to be increased? 

N/A 
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Question 134 (Paragraph 16.142) 

17.197 We provisionally propose that, on any individual lease extension claim, the rent 

payable by an intermediate landlord should be commuted on a pro rata basis.  

Primarily this approach would avoid creating a negative value in an intermediate 

lease, which the leaseholders could use to their advantage in the way that was 

done in the case of Alice Ellen Cooper-Dean Charitable Foundation Trustees v 

Greensleeves Owners Limited. 

Do consultees agree? 

Yes, this solution would deal with many of the issues created during negotiations by over ambitious 

intermediate leaseholders, who otherwise seek to hold up the settlement of a collective claim despite 

being due only a minor share of the premium.  It would also avoid the creation of new negative 

Intermediate leasehold interests which would protect freeholders on any later collectives. 

 

Question 135 (Paragraph 16.143) 

17.198 We welcome evidence as to the likely impact (financial and otherwise) on 

landlords of a new statutory duty requiring them to act with reasonable care and 

skill, and in good faith, in respect of the interests of other landlords. 

Subject to the proposal in Q134 - Intermediate Landlords to be compensated by way of pro-rata 

reductions in head rent - then the opportunities for intermediate leaseholders to object to the manner 

in which the competent landlord has conducted the claim will be greatly reduced.  For instance, as in 

many cases the intermediate leaseholder’s compensation would be reduced to nil, as they would suffer 

no loss in value, so they would have only limited reasons to seek redress from the competent landlord.  

On the other hand, intermediate leaseholders may become overly defensive of what limited 

opportunities there may be for them to receive financial compensation, especially in relation to lease 

extension claims, and so they may become more willing to argue that the competent landlord has not 

met their statutory duty of care owed to them. 
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House located in Prime Central London. 
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Summary schedule of premiums comparing a Section 
9(1C) freehold valuation to Options 1A, 1B, 2A & 2B for a 
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Summary schedule of premiums comparing a Schedule 13 
lease extension valuation to Options 1A, 1B, 2A & 2B for a 
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Summary schedule of premiums comparing a Schedule 13 
lease extension valuation to Options 1A, 1B, 2A & 2B for a 
Flat located in Prime Central London.  

Assumed FHVP of £1.75 million and subject to a higher 
ground rent of 0.1% of freehold value. 

 

 

 



Common Facts
Ground Rent £35 pa fixed
Freehold Vacant Possession Value £325,000

ASSUMING 50% "SITE VALUE" PROPORTION ASSUMING 35% "SITE VALUE" PROPORTION

Section 9(1) Valuation Variables Section 9(1) Valuation Variables

Freehold Capitalisation rate for Grnd Rent 6.00% Freehold Capitalisation rate for Grnd Rent 6.00%

Site Value (Standing House Approach) 50% S te Value (Standing House Approach) 35%
Decap rate for Modern Ground Rent 5.00% Decap rate for Modern Ground Rent 5.00%
Cap rate for Modern Ground Rent 5.00% Cap rate for Modern Ground Rent 5.00%
Def rate for Modern Ground Rent 5.00% Def rate for Modern Ground Rent 5.00%
Freehold Deferment rate 4.75% Freehold Deferment rate 4.75%
Deduction for right to hold over 10% Deduction for right to hold over 10%

1 2 3 4 5 6 7 8 9 10

Control

Section 9(1) Valuation

Control

Section 9(1) Valuation

1)  Capitalised value of Ground Rent at 6% , plus 1)  Capita ised value of Ground Rent at 6%, plus

2)  Reversion to 50 Year lease extension at S15 

rent with site value 50%, Decap for MGR 5.0%, 

Cap & Def rate for MGR 5.0%.

2)  Reversion to 50 Year lease extension at S15 

rent w th s te value 35%, Decap for MGR 5.0%, 

Cap & Def rate for MGR 5.0%.

3)  Value of Freehold reversion at end of 50 year 

extension, with 10% discount for lessee holding 

over, deferred at the Sportel i Rate (4.75%)

3)  Value of Freehold reversion at end of 50 year 

extension, with 10% discount for lessee holding 

over, deferred at the Sportelli Rate (4.75%)

Unexpired Term Section 9(1) Valuation

(rounded)

Premium

Alternative No 1

Premium Difference 

Sect 9(1)

Less

Alternative No 1

Percentage 

Difference against 

9(1)

Section 9(1) Valuation

(rounded)

Premium

Alternative No 2

Premium Difference 

Sect 9(1)

Less

Alternative No 2

Percentage 

Difference against 

9(1)

Unexpired Term

£ £ £ £ £ £ £ £

1 168,750 155,150 13,600 8.06% 126,350 108,650 17,700 14.01% 1

10 109,400 102,400 7,000 6.40% 82,100 71,750 10,350 12.61% 10

20 67,650 64,650 3,000 4.43% 50,900 45,350 5,550 10.90% 20

30 41,950 40,850 1,100 2.62% 31,650 28,750 2,900 9.16% 30

40 26,100 25,950 150 0.57% 19,800 18,300 1,500 7.58% 40

50 16,300 16,500 -200 -1.23% 12,450 11,700 750 6.02% 50

60 10,300 10,600 -300 -2.91% 7,900 7,600 300 3.80% 60

70 6,550 6,900 -350 -5.34% 5,100 5,000 100 1.96% 70

79 4,450 4,750 -300 -6.74% 3,500 3,500 0 0.00% 79

80 4,300 4,550 -250 -5.81% 3,400 3,350 50 1.47% 80

90 2,850 3,100 -250 -8.77% 2,300 2,350 50 -2.17% 90

100 1,950 2,150 -200 -10.26% 1,650 1,700 50 -3.03% 100

110 1,450 1,550 -100 -6.90% 1,250 1,300 50 -4.00% 110

120 1,150 1,200 -50 -4.35% 1,000 1,000 0 0.00% 120

130 900 950 -50 -5.56% 850 850 0 0.00% 130

140 800 850 -50 -6.25% 750 750 0 0.00% 140

GE APPENDIX 1

(RE Q107)

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold of a low value house under Section 9(1) as compared to Suggested Alternatives

1)  Capita ised value of Ground Rent at 6%, plus

2)  Value of Freehold reversion reduced by 50% (= 50% S te 

Value equivalent) & deferred at the Sportelli Rate (4.75%), 

plus

3)  No Share of Marriage Value to Freeholder

1)  Capitalised value of Ground Rent at 6%, plus

2)  Value of Freehold reversion reduced by 65% (= 35% Site 

Value equivalent) & deferred at the Sportelli Rate (4.75%), 

plus

3)  No Share of Marriage Value to Freeholder

Suggested Alternative No 1

at 50% of value of Reversion

Suggested Alternative No 2

at 35% of value of Reversion
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Section 9(1C) Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sporte li Rate (4 75%), plus

3)  Freeholder's Share of Marriage Value 

  50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £

1 4,811,800 1,000 4,810,800 99 98% 500,000 4,311,800 89 61%

10 3,447,150 1,000 3,446,150 99 97% 500,000 2,947,150 85 50%

20 2,413,850 1,000 2,412,850 99 96% 500,000 1,913,850 79 29%

30 1,722,000 1,000 1,721,000 99 94% 500,000 1,222,000 70 96%

40 1,241,600 1,000 1,240,600 99 92% 500,000 741,600 59 73%

50 896,400 1,000 895,400 99 89% 500,000 396,400 44 22%

60 630,450 1,000 629,450 99 84% 500,000 130,450 20 69%

70 422,950 1,000 421,950 99 76% 500,000 77,050 18 22%

79 265,000 1,000 264,000 99 62% 500,000 235,000 88 68%

80 123,950 1,000 122,950 99 19% 500,000 376,050 303 39%

90 79,000 1,000 78,000 98 73% 500,000 421,000 532 91%

100 50,500 1,000 49,500 98 02% 500,000 449,500 890 10%

110 32,500 1,000 31,500 96 92% 500,000 467,500 1438 46%

120 21,000 1,000 20,000 95 24% 500,000 479,000 2280 95%

130 14,000 1,000 13,000 92 86% 500,000 486,000 3471 43%

140 9,500 1,000 8,500 89 47% 500,000 490,500 5163 16%

GE APPENDIX 3

(RE Q117)

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

130

140

1

10

20

30

40

50

60

70

79

80

90

100

110

120

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

Unexpired Term

(Years)
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 3

(RE Q117)

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sporte li Rate (4 75%), plus

3)  Freeholder's share of Marriage Value 

  50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £

1 4,811,800 4,773,600 38,200 0 79% 4,773,600 38,200 0 79% 4,728,100 83,700 1 74% 4,728,100 83,700 1 74%

10 3,447,150 3,144,250 302,900 8 79% 3,144,200 302,950 8 79% 2,859,250 587,900 17 05% 2,859,200 587,950 17 06%

20 2,413,850 1,977,750 436,100 18 07% 1,977,550 436,300 18 07% 1,635,750 778,100 32 23% 1,635,550 778,300 32 24%

30 1,722,000 1,244,050 477,950 27 76% 1,243,750 478,250 27 77% 936,050 785,950 45 64% 935,750 786,250 45 66%

40 1,241,600 783,200 458,400 36 92% 782,850 458,750 36 95% 536,200 705,400 56 81% 535,850 705,750 56 84%

50 896,400 492,850 403,550 45 02% 492,400 404,000 45 07% 307,350 589,050 65 71% 306,900 589,500 65 76%

60 630,450 310,900 319,550 50 69% 310,400 320,050 50 77% 176,400 454,050 72 02% 175,900 454,550 72 10%

70 422,950 195,950 227,000 53 67% 195,400 227,550 53 80% 101,950 321,000 75 90% 101,400 321,550 76 03%

79 265,000 129,950 135,050 50 96% 129,400 135,600 51 17% 62,450 202,550 76 43% 61,900 203,100 76 64%

80 123,950 123,950 0 0 00% 123,400 550 0 44% 58,950 65,000 52 44% 58,400 65,550 52 88%

90 79,000 79,000 0 0 00% 78,450 550 0 70% 34,500 44,500 56 33% 33,950 45,050 57 03%

100 50,500 50,500 0 0 00% 49,950 550 1 09% 20,500 30,000 59 41% 19,950 30,550 60 50%

110 32,500 32,500 0 0 00% 31,950 550 1 69% 12,500 20,000 61 54% 11,950 20,550 63 23%

120 21,000 21,000 0 0 00% 20,450 550 2 62% 8,000 13,000 61 90% 7,450 13,550 64 52%

130 14,000 14,000 0 0 00% 13,450 550 3 93% 5,500 8,500 60 71% 4,950 9,050 64 64%

140 9,500 9,500 0 0 00% 8,950 550 5 79% 4,000 5,500 57 89% 3,450 6,050 63 68%

Unexpired Term

(Years)

1

10

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), w th

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at a rate 

higher than the Sportelli Rate (5 75%), plus

Option 2A

(Scenario 3)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sportelli Rate (5 75%), plus

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 7%, plus

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), with

1)  Cap ta ised value of Ground Rent at 7%, plus

Higher Capitalisation Rate

30

20

40

50

60

70

79

80

90

100

110

120

130

140
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 3

(RE Q117)

House located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sporte li Rate (4 75%), plus

3)  Freeholder's Share of Marriage Value 

  50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Prem um Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 4,811,800 4,811,800 0 0 00% 4,789,050 22,750 0 47% 4,559,300 252,500 5 25% 4,536,550 275,250 5 72% 4,559,300 252,500 5 25%

10 3,447,150 3,447,100 50 0 00% 3,304,650 142,500 4 13% 3,262,150 185,000 5 37% 3,119,600 327,550 9 50% 3,262,150 185,000 5 37%

20 2,413,850 2,413,800 50 0 00% 2,242,850 171,000 7 08% 2,263,850 150,000 6 21% 2,092,800 321,050 13 30% 2,263,850 150,000 6 21%

30 1,722,000 1,721,850 150 0 01% 1,568,000 154,000 8 94% 1,587,000 135,000 7 84% 1,432,850 289,150 16 79% 1,587,000 135,000 7 84%

40 1,241,600 1,241,400 200 0 02% 1,118,100 123,500 9 95% 1,119,100 122,500 9 87% 995,400 246,200 19 83% 1,119,100 122,500 9 87%

50 896,400 896,200 200 0 02% 803,650 92,750 10 35% 796,400 100,000 11 16% 703,450 192,950 21 52% 796,400 100,000 11 16%

60 630,450 630,200 250 0 04% 563,200 67,250 10 67% 570,450 60,000 9 52% 502,950 127,500 20 22% 570,450 60,000 9 52%

70 422,950 422,700 250 0 06% 375,950 47,000 11 11% 412,950 10,000 2 36% 365,700 57,250 13 54% 412,950 10,000 2 36%

79 265,000 264,700 300 0 11% 231,250 33,750 12 74% 265,000 0 0 00% 230,950 34,050 12 85% 265,000 0 0 00%

80 123,950 123,400 550 0 44% 58,950 65,000 52 44% 123,950 0 0 00% 58,400 65,550 52 88% 249,500 125,550 101 29%

90 79,000 78,450 550 0 70% 34,500 44,500 56 33% 79,000 0 0 00% 33,950 45,050 57 03% 114,500 35,500 44 94%

100 50,500 49,950 550 1 09% 20,500 30,000 59 41% 50,500 0 0 00% 19,950 30,550 60 50% 75,250 24,750 49 01%

110 32,500 31,950 550 1 69% 12,500 20,000 61 54% 32,500 0 0 00% 11,950 20,550 63 23% 66,250 33,750 103 85%

120 21,000 20,450 550 2 62% 8,000 13,000 61 90% 21,000 0 0 00% 7,450 13,550 64 52% 48,000 27,000 128 57%

130 14,000 13,450 550 3 93% 5,500 8,500 60 71% 14,000 0 0 00% 4,950 9,050 64 64% 32,000 18,000 128 57%

140 9,500 8,950 550 5 79% 4,000 5,500 57 89% 9,500 0 0 00% 3,450 6,050 63 68% 29,750 20,250 213 16% 140

Unexpired Term

(Years)

40

50

60

70

79

80

90

100

110

1

10

20

30

120

130

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired 

terms combined with Higher Relativity

1)  Capitalised value of Ground Rent at 5%, plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), plus

3)  Freeholder's share of Marriage Value   50%  

at all unexpired terms

4)  Existing Lease Value assessed at Savills 2016 

(Enfranchiseable) Graph up to 70 years   Above 

71 years revert to GE 1996 Graph as the higher 

of the two

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferemt 

Rates and Relativity

1)  Capitalised value of Ground Rent at 7%, plus

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Option 2B

(Scenario 5)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5 75%), plus

2)  Value of Freehold reversion deferred at the 

Sportel i Rate (4 75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4 75%), plus

1)  Cap ta ised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus1)  Capitalised value of Ground Rent at 7%, plus

2)  Value of Freehold reversion deferred at a rate 

higher than the Sportelli Rate (5 75%), plus

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

4)  Existing Lease Value assessed at Savills 2016 

(Enfranchiseable) Graph up to 70 years   Above 

71 years revert to GE 1996 Graph as the higher 

of the two

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

3)  Freeholder's share of Marriage Value   50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value   50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value   50% 

or leases less than 80 years unexpired, Nil share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value   50% 

or leases less than 80 years unexpired, Nil share 

above 80 years, assuming

4)  Existing Lease Value assessed at Savi ls 2016 

Enfranchiseable) Graph up to 70 years   Above 

71 years revert to GE 1996 Graph as the higher 

of the two

19/1 / 01Ǘ ḱaᵹ 3 o  3

G ꭥa ꙼ d Ev ی ی ḱ
Chaꭥt ꭥ d Suꭥv yoꭥs



Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Section 9(1C) Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £

1 4,814,150 50,000 4,764,150 98 96% 500,000 4,314,150 89 61%

10 3,466,050 50,000 3,416,050 98 56% 500,000 2,966,050 85 57%

20 2,444,400 50,000 2,394,400 97 95% 500,000 1,944,400 79 55%

30 1,759,700 50,000 1,709,700 97 16% 500,000 1,259,700 71 59%

40 1,283,650 50,000 1,233,650 96 10% 500,000 783,650 61 05%

50 941,150 50,000 891,150 94 69% 500,000 441,150 46 87%

60 676,800 50,000 626,800 92 61% 500,000 176,800 26 12%

70 470,350 50,000 420,350 89 37% 500,000 29,650 6 30%

79 312,950 50,000 262,950 84 02% 500,000 187,050 59 77%

80 220,000 50,000 170,000 77 27% 500,000 280,000 127 27%

90 175,750 50,000 125,750 71 55% 500,000 324,250 184 50%

100 147,750 50,000 97,750 66 16% 500,000 352,250 238 41%

110 130,050 50,000 80,050 61 55% 500,000 369,950 284 47%

120 118,700 50,000 68,700 57 88% 500,000 381,300 321 23%

130 111,800 50,000 61,800 55 28% 500,000 388,200 347 23%

140 107,400 50,000 57,400 53 45% 500,000 392,600 365 55%

GE APPENDIX 4

(RE Q117)

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

Unexpired Term

(Years)

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

1

10

20
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40

50

60

70
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90

100

110

120

130

140
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 4

(RE Q117)

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £

1 4,814,150 4,778,250 35,900 0 75% 4,778,150 36,000 0 75% 4,732,750 81,400 1 69% 4,732,650 81,500 1 69%

10 3,466,050 3,182,100 283,950 8 19% 3,178,600 287,450 8 29% 2,897,100 568,950 16 41% 2,893,600 572,450 16 52%

20 2,444,400 2,038,800 405,600 16 59% 2,029,450 414,950 16 98% 1,696,800 747,600 30 58% 1,687,450 756,950 30 97%

30 1,759,700 1,319,350 440,350 25 02% 1,304,550 455,150 25 87% 1,011,350 748,350 42 53% 996,550 763,150 43 37%

40 1,283,650 867,300 416,350 32 43% 848,150 435,500 33 93% 620,300 663,350 51 68% 601,150 682,500 53 17%

50 941,150 582,300 358,850 38 13% 560,000 381,150 40 50% 396,800 544,350 57 84% 374,500 566,650 60 21%

60 676,800 403,650 273,150 40 36% 379,200 297,600 43 97% 269,150 407,650 60 23% 244,700 432,100 63 84%

70 470,350 290,700 179,650 38 19% 264,800 205,550 43 70% 196,700 273,650 58 18% 170,800 299,550 63 69%

79 312,950 225,900 87,050 27 82% 199,100 113,850 36 38% 158,400 154,550 49 38% 131,600 181,350 57 95%

80 220,000 220,000 0 0 00% 193,100 26,900 12 23% 155,000 65,000 29 55% 128,100 91,900 41 77%

90 175,750 175,750 0 0 00% 148,250 27,500 15 65% 131,250 44,500 25 32% 103,750 72,000 40 97%

100 147,750 147,750 0 0 00% 119,850 27,900 18 88% 117,750 30,000 20 30% 89,850 57,900 39 19%

110 130,050 130,050 0 0 00% 101,900 28,150 21 65% 110,050 20,000 15 38% 81,900 48,150 37 02%

120 118,700 118,700 0 0 00% 90,400 28,300 23 84% 105,700 13,000 10 95% 77,400 41,300 34 79%

130 111,800 111,800 0 0 00% 83,400 28,400 25 40% 103,300 8,500 7 60% 74,900 36,900 33 01%

140 107,400 107,400 0 0 00% 78,900 28,500 26 54% 101,900 5,500 5 12% 73,400 34,000 31 66%

30

40

50

60

70

79

80

90

100

110

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 7%, plus

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), w th

1)  Cap talised value of Ground Rent at 7%, plus

Higher Capitalisation Rate

3)  No Share of Marriage Value to Freeholder

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

Option 2A

(Scenario 3)

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), w th

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Unexpired Term

(Years)

1

10

20

120

130

140
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Common Facts
Ground Rent £5,000 pa (0.1% of FHVP)

Freehold Vacant Possession Value £5,000,000

GE APPENDIX 4

(RE Q117)

House located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM ACT 1967 (as amended)

Calculation of Premium Payable for Freehold under Section 9(1C) as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Section 9(1C) Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of Freehold reversion deferred 

at the Sportel i Rate (4.75%), plus

3)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

4)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Section 9(1C) Valuation

(rounded)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

Premium Premium 

Reduction 

against Sect 

9(1C)

Percentage 

Reduction 

against 9(1C)

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 4,814,150 4,814,100 50 0 00% 4,791,400 22,750 0 47% 4,778,250 35,900 0 75% 4,538,850 275,300 5 72% 4,778,250 35,900 0 75%

10 3,466,050 3,464,300 1,750 0 05% 3,323,550 142,500 4 11% 3,281,050 185,000 5 34% 3,136,800 329,250 9 50% 3,281,050 185,000 5 34%

20 2,444,400 2,439,750 4,650 0 19% 2,273,400 171,000 7 00% 2,294,400 150,000 6 14% 2,118,750 325,650 13 32% 2,294,400 150,000 6 14%

30 1,759,700 1,752,250 7,450 0 42% 1,605,700 154,000 8 75% 1,624,700 135,000 7 67% 1,463,250 296,450 16 85% 1,624,700 135,000 7 67%

40 1,283,650 1,274,100 9,550 0 74% 1,160,150 123,500 9 62% 1,161,150 122,500 9 54% 1,028,100 255,550 19 91% 1,161,150 122,500 9 54%

50 941,150 930,000 11,150 1 18% 848,400 92,750 9 85% 841,150 100,000 10 63% 737,250 203,900 21 66% 841,150 100,000 10 63%

60 676,800 664,600 12,200 1 80% 609,550 67,250 9 94% 616,800 60,000 8 87% 537,350 139,450 20 60% 616,800 60,000 8 87%

70 470,350 457,400 12,950 2 75% 423,350 47,000 9 99% 460,350 10,000 2 13% 400,400 69,950 14 87% 460,350 10,000 2 13%

79 312,950 299,550 13,400 4 28% 279,200 33,750 10 78% 312,950 0 0 00% 265,800 47,150 15 07% 312,950 0 0 00%

80 220,000 193,100 26,900 12 23% 155,000 65,000 29 55% 220,000 0 0 00% 128,100 91,900 41 77% 297,500 77,500 35 23%

90 175,750 148,250 27,500 15 65% 131,250 44,500 25 32% 175,750 0 0 00% 103,750 72,000 40 97% 175,750 0 0 00%

100 147,750 119,850 27,900 18 88% 117,750 30,000 20 30% 147,750 0 0 00% 89,850 57,900 39 19% 147,750 0 0 00%

110 130,050 101,900 28,150 21 65% 110,050 20,000 15 38% 130,050 0 0 00% 81,900 48,150 37 02% 130,050 0 0 00%

120 118,700 90,400 28,300 23 84% 105,700 13,000 10 95% 118,700 0 0 00% 77,400 41,300 34 79% 118,700 0 0 00%

130 111,800 83,400 28,400 25 40% 103,300 8,500 7 60% 111,800 0 0 00% 74,900 36,900 33 01% 111,800 0 0 00%

140 107,400 78,900 28,500 26 54% 101,900 5,500 5 12% 107,400 0 0 00% 73,400 34,000 31 66% 107,400 0 0 00%

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

4)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

1)  Cap talised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 5%, p us1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of Freehold reversion deferred at a rate 

higher than the Sporte li Rate (5.75%), plus

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferemt 

Rates and Relativity

1)  Capitalised va ue of Ground Rent at 7%, p us

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

3)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of Freehold reversion deferred at the 

Sportelli Rate (4.75%), plus

3)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

4)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Note:

Due to high rent Marriage Value becomes 

negative above 90 years so has been assessed 

at N l for 90 years and above in this example.
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £1,750,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Schedule 13 Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £

1 1,646,150 1,000 1,645,150 99 94% 175,000 1,471,150 89 37%

10 1,169,650 1,000 1,168,650 99 91% 175,000 994,650 85 04%

20 807,550 1,000 806,550 99 88% 175,000 632,550 78 33%

30 572,650 1,000 571,650 99 83% 175,000 397,650 69 44%

40 412,300 1,000 411,300 99 76% 175,000 237,300 57 56%

50 295,000 1,000 294,000 99 66% 175,000 120,000 40 68%

60 204,700 1,000 203,700 99 51% 175,000 29,700 14 51%

70 134,400 1,000 133,400 99 26% 175,000 40,600 30 21%

79 80,550 1,000 79,550 98 76% 175,000 94,450 117 26%

80 36,850 1,000 35,850 97 29% 175,000 138,150 374 90%

90 23,400 1,000 22,400 95 73% 175,000 151,600 647 86%

100 15,150 1,000 14,150 93 40% 175,000 159,850 1055 12%

110 10,100 1,000 9,100 90 10% 175,000 164,900 1632 67%

120 7,000 1,000 6,000 85 71% 175,000 168,000 2400 00%

130 5,100 1,000 4,100 80 39% 175,000 169,900 3331 37%

140 3,900 1,000 2,900 74 36% 175,000 171,100 4387 18%

GE APPENDIX 5

(RE Q117)

Flat located in Prime Central London, subject to a nominal rent of £100 per annum fixed

Unexpired Term

(Years)

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

1
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 5

(RE Q117)

Flat located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £

1 1,646,150 1,646,150 0 0 00% 1,646,150 0 0 00% 1,642,350 3,800 0 23% 1,642,350 3,800 0 23%

10 1,169,650 1,061,800 107,850 9 22% 1,061,750 107,900 9 22% 972,800 196,850 16 83% 972,750 196,900 16 83%

20 807,550 652,650 154,900 19 18% 652,450 155,100 19 21% 544,000 263,550 32 64% 543,800 263,750 32 66%

30 572,650 401,450 171,200 29 90% 401,150 171,500 29 95% 304,600 268,050 46 81% 304,300 268,350 46 86%

40 412,300 247,150 165,150 40 06% 246,750 165,550 40 15% 170,900 241,400 58 55% 170,550 241,750 58 63%

50 295,000 152,550 142,450 48 29% 152,100 142,900 48 44% 96,350 198,650 67 34% 95,900 199,100 67 49%

60 204,700 94,350 110,350 53 91% 93,850 110,850 54 15% 54,650 150,050 73 30% 54,150 150,550 73 55%

70 134,400 58,800 75,600 56 25% 58,250 76,150 56 66% 31,350 103,050 76 67% 30,850 103,550 77 05%

79 80,550 38,600 41,950 52 08% 38,050 42,500 52 76% 19,350 61,200 75 98% 18,850 61,700 76 60%

80 36,850 36,850 0 0 00% 36,350 500 1 36% 18,500 18,350 49 80% 17,950 18,900 51 29%

90 23,400 23,400 0 0 00% 22,850 550 2 35% 11,200 12,200 52 14% 10,650 12,750 54 49%

100 15,150 15,150 0 0 00% 14,550 600 3 96% 7,050 8,100 53 47% 6,450 8,700 57 43%

110 10,100 10,100 0 0 00% 9,550 550 5 45% 4,750 5,350 52 97% 4,200 5,900 58 42%

120 7,000 7,000 0 0 00% 6,450 550 7 86% 3,550 3,450 49 29% 3,000 4,000 57 14%

130 5,100 5,100 0 0 00% 4,550 550 10 78% 2,850 2,250 44 12% 2,300 2,800 54 90%

140 3,900 3,900 0 0 00% 3,350 550 14 10% 2,500 1,400 35 90% 1,950 1,950 50 00%

30

40

50

60

70

79

80

90

100

110

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 7%, p us

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised va ue of Ground Rent at 7%, p us

Higher Capitalisation Rate

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

Option 2A

(Scenario 3)

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

Unexpired Term

(Years)

1

10

20

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

120

130

140
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Common Facts
Ground Rent £100 pa fixed

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 5

(RE Q117)

Flat located in Prime Central London, subject to a nominal rent of £100 per annum fixed

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 1,646,150 1,646,150 0 0 00% 1,643,650 2,500 0 15% 1,646,150 0 0 00% 1,642,350 3,800 0 23% 1,646,150 0 0 00%

10 1,169,650 1,162,950 6,700 0 57% 1,122,550 47,100 4 03% 1,098,250 71,400 6 10% 1,057,800 111,850 9 56% 1,098,250 71,400 6 10%

20 807,550 807,500 50 0 01% 753,250 54,300 6 72% 755,050 52,500 6 50% 700,650 106,900 13 24% 755,050 52,500 6 50%

30 572,650 572,500 150 0 03% 524,200 48,450 8 46% 525,400 47,250 8 25% 476,800 95,850 16 74% 525,400 47,250 8 25%

40 412,300 412,150 150 0 04% 374,200 38,100 9 24% 369,400 42,900 10 41% 331,100 81,200 19 69% 369,400 42,900 10 41%

50 295,000 294,800 200 0 07% 266,900 28,100 9 53% 260,000 35,000 11 86% 231,700 63,300 21 46% 260,000 35,000 11 86%

60 204,700 204,450 250 0 12% 184,800 19,900 9 72% 183,700 21,000 10 26% 163,550 41,150 20 10% 183,700 21,000 10 26%

70 134,400 134,150 250 0 19% 120,700 13,700 10 19% 130,900 3,500 2 60% 116,900 17,500 13 02% 130,900 3,500 2 60%

79 80,550 80,300 250 0 31% 70,950 9,600 11 92% 80,550 0 0 00% 70,650 9,900 12 29% 80,550 0 0 00%

80 36,850 36,350 500 1 36% 18,500 18,350 49 80% 36,850 0 0 00% 17,950 18,900 51 29% 75,300 38,450 104 34%

90 23,400 22,850 550 2 35% 11,200 12,200 52 14% 23,400 0 0 00% 10,650 12,750 54 49% 29,200 5,800 24 79%

100 15,150 14,550 600 3 96% 7,050 8,100 53 47% 15,150 0 0 00% 6,450 8,700 57 43% 16,300 1,150 7 59%

110 10,100 9,550 550 5 45% 4,750 5,350 52 97% 10,100 0 0 00% 4,200 5,900 58 42% 13,800 3,700 36 63%

120 7,000 6,450 550 7 86% 3,550 3,450 49 29% 7,000 0 0 00% 3,000 4,000 57 14% 7,850 850 12 14%

130 5,100 4,550 550 10 78% 2,850 2,250 44 12% 5,100 0 0 00% 2,300 2,800 54 90% 5,100 0 0 00%

140 3,900 3,350 550 14 10% 2,500 1,400 35 90% 3,900 0 0 00% 1,950 1,950 50 00% 3,900 0 0 00%

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

2)  Value of existing Freehold reversion deferred 

at the Sporte li Rate (5.00%), less

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferment 

Rates and Relativity

1)  Capitalised value of Ground Rent at 7%, plus

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

5)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Note:

Marriage Value becomes negative above 130 

years so has been assessed at Nil for 130 years 

and above in this example.

1

10

20

30

120

130

140

Unexpired Term

(Years)

40

50

60

70

79

80

90

100

110

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than theSportel i Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportelli Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than theSportel i Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interst, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus
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Common Facts
Ground Rent £1,750 pa (0.1% of FHVP)

Freehold Vacant Possession Value £1,750,000

OPTIONS 1A AND 1B

1 2 3 4 5 6 7 8

CONTROL

Schedule 13 Valuation

Option Methodology

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £

1 1,647,700 17,500 1,630,200 98 94% 175,000 1,472,700 89 38%

10 1,176,000 17,500 1,158,500 98 51% 175,000 1,001,000 85 12%

20 817,850 17,500 800,350 97 86% 175,000 642,850 78 60%

30 585,300 17,500 567,800 97 01% 175,000 410,300 70 10%

40 426,450 17,500 408,950 95 90% 175,000 251,450 58 96%

50 310,100 17,500 292,600 94 36% 175,000 135,100 43 57%

60 220,300 17,500 202,800 92 06% 175,000 45,300 20 56%

70 150,350 17,500 132,850 88 36% 175,000 24,650 16 40%

79 96,700 17,500 79,200 81 90% 175,000 78,300 80 97%

80 69,200 17,500 51,700 74 71% 175,000 105,800 152 89%

90 56,000 17,500 38,500 68 75% 175,000 119,000 212 50%

100 47,900 17,500 30,400 63 47% 175,000 127,100 265 34%

110 42,950 17,500 25,450 59 25% 175,000 132,050 307 45%

120 39,900 17,500 22,400 56 14% 175,000 135,100 338 60%

130 38,050 17,500 20,550 54 01% 175,000 136,950 359 92%

140 36,850 17,500 19,350 52 51% 175,000 138,150 374 90%

GE APPENDIX 6

(RE Q117)

Flat located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

Unexpired Term

(Years)

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

Option 1A
Option 1B

10 times ground rent
10% of freehold vacant

possession value

1

10

20

30

40

50

60

70

79

80

90

100

110

120

130

140
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Common Facts
Ground Rent £1,750 pa (0.1% of FHVP)

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 6

(RE Q117)

Flat located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2A

1 2 3 4 5 6 7 8 9 10 11 12 13 14

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £

1 1,647,700 1,647,700 0 0 00% 1,647,700 0 0 00% 1,643,900 3,800 0 23% 1,643,850 3,850 0 23%

10 1,176,000 1,074,550 101,450 8 63% 1,073,300 102,700 8 73% 985,550 190,450 16 19% 984,350 191,650 16 30%

20 817,850 673,200 144,650 17 69% 669,950 147,900 18 08% 564,550 253,300 30 97% 561,300 256,550 31 37%

30 585,300 426,850 158,450 27 07% 421,650 163,650 27 96% 329,950 255,350 43 63% 324,800 260,500 44 51%

40 426,450 275,450 151,000 35 41% 268,750 157,700 36 98% 199,250 227,200 53 28% 192,550 233,900 54 85%

50 310,100 182,650 127,450 41 10% 174,850 135,250 43 61% 126,450 183,650 59 22% 118,650 191,450 61 74%

60 220,300 125,600 94,700 42 99% 117,050 103,250 46 87% 85,850 134,450 61 03% 77,300 143,000 64 91%

70 150,350 90,700 59,650 39 67% 81,650 68,700 45 69% 63,250 87,100 57 93% 54,200 96,150 63 95%

79 96,700 70,900 25,800 26 68% 61,550 35,150 36 35% 51,650 45,050 46 59% 42,300 54,400 56 26%

80 69,200 69,200 0 0 00% 59,800 9,400 13 58% 50,850 18,350 26 52% 41,450 27,750 40 10%

90 56,000 56,000 0 0 00% 46,400 9,600 17 14% 43,800 12,200 21 79% 34,150 21,850 39 02%

100 47,900 47,900 0 0 00% 38,100 9,800 20 46% 39,750 8,150 17 01% 30,000 17,900 37 37%

110 42,950 42,950 0 0 00% 33,100 9,850 22 93% 37,600 5,350 12 46% 27,750 15,200 35 39%

120 39,900 39,900 0 0 00% 30,000 9,900 24 81% 36,500 3,400 8 52% 26,550 13,350 33 46%

130 38,050 38,050 0 0 00% 28,100 9,950 26 15% 35,800 2,250 5 91% 25,850 12,200 32 06%

140 36,850 36,850 0 0 00% 26,900 9,950 27 00% 35,500 1,350 3 66% 25,500 11,350 30 80%

30

40

50

60

70

79

80

90

100

110

Otherwise same basis as Control
Combined Higher Capitalisation & Deferment 

Rates

1)  Cap talised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 5%, plus 1)  Capitalised value of Ground Rent at 7%, plus

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised value of Ground Rent at 7%, plus

Higher Capitalisation Rate

3)  No Share of Marriage Value to Freeholder

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

Option 2A

(Scenario 3)

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 4)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

Option 2A

(Scenario 2)

Higher Deferment Rate

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

3)  No Share of Marriage Value to Freeholder

Option 2A

(Scenario 1)

Term & Reversion Only

No Marriage Value

Term & Reversion Only

No Marriage Value

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

Unexpired Term

(Years)

1

10

20

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

120

130

140
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Common Facts
Ground Rent £1,750 pa (0.1% of FHVP)

Freehold Vacant Possession Value £1,750,000

GE APPENDIX 6

(RE Q117)

Flat located in Prime Central London, subject to a rent equivalent to 0.1% of freehold vacant possession value

LEASEHOLD REFORM HOUSING AND URBAN DEVELOPMENT ACT 1993 (as amended)

Calculation of Premium Payable for Lease Extension of a Flat under Schedule 13 as compared to Options 1A, 1B, 2A and 2B

OPTION 2B

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17

CONTROL

Schedule 13 Valuation

Option Methodology

Option Scenario 

Variation

Valuation Approach
1)  Capitalised value of Ground Rent at 

5% , plus

2)  Value of existing Freehold reversion 

deferred at the Sportelli Rate (5.00%), 

less

3)  Value of proposed Freehold 

reversion deferred at the Sportelli Rate 

(5.00%),

4)  Calculate diminution in value of 

Freehold Interest, plus

5)  Freeholder's Share of Marriage Value 

: - 50% for leases less than 80 years 

unexpired, Nil share above 80 years, 

assuming

6)  Existing Lease Value assessed at 

Gerald Eve 1996 Graph

Unexpired Term

(Years)

Schedule 13 Valuation

(rounded)

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

Premium Premium 

Reduction 

against 

Schedule 13

Percentage 

Reduction 

against 

Schedule 13

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £

1 1,647,700 1,647,700 0 0 00% 1,644,450 3,250 0 20% 1,647,700 0 0 00% 1,643,850 3,850 0 23% 1,647,700 0 0 00%

10 1,176,000 1,168,750 7,250 0 62% 1,128,950 47,050 4 00% 1,104,600 71,400 6 07% 1,063,600 112,400 9 56% 1,104,600 71,400 6 07%

20 817,850 816,200 1,650 0 20% 763,550 54,300 6 64% 765,350 52,500 6 42% 709,400 108,450 13 26% 765,350 52,500 6 42%

30 585,300 582,700 2,600 0 44% 536,900 48,400 8 27% 538,050 47,250 8 07% 487,050 98,250 16 79% 538,050 47,250 8 07%

40 426,450 423,150 3,300 0 77% 388,350 38,100 8 93% 383,550 42,900 10 06% 342,100 84,350 19 78% 383,550 42,900 10 06%

50 310,100 306,200 3,900 1 26% 282,000 28,100 9 06% 275,100 35,000 11 29% 243,100 67,000 21 61% 275,100 35,000 11 29%

60 220,300 216,000 4,300 1 95% 200,450 19,850 9 01% 199,300 21,000 9 53% 175,150 45,150 20 49% 199,300 21,000 9 53%

70 150,350 145,800 4,550 3 03% 136,650 13,700 9 11% 146,850 3,500 2 33% 128,600 21,750 14 47% 146,850 3,500 2 33%

79 96,700 92,000 4,700 4 86% 87,100 9,600 9 93% 96,700 0 0 00% 82,400 14,300 14 79% 96,700 0 0 00%

80 69,200 59,800 9,400 13 58% 50,850 18,350 26 52% 69,200 0 0 00% 41,450 27,750 40 10% 91,450 22,250 32 15%

90 56,000 46,400 9,600 17 14% 43,800 12,200 21 79% 56,000 0 0 00% 34,150 21,850 39 02% 56,000 0 0 00%

100 47,900 38,100 9,800 20 46% 39,750 8,150 17 01% 47,900 0 0 00% 30,000 17,900 37 37% 47,900 0 0 00%

110 42,950 33,100 9,850 22 93% 37,600 5,350 12 46% 42,950 0 0 00% 27,750 15,200 35 39% 42,950 0 0 00%

120 39,900 30,000 9,900 24 81% 36,500 3,400 8 52% 39,900 0 0 00% 26,550 13,350 33 46% 39,900 0 0 00%

130 38,050 28,100 9,950 26 15% 35,800 2,250 5 91% 38,050 0 0 00% 25,850 12,200 32 06% 38,050 0 0 00%

140 36,850 26,900 9,950 27 00% 35,500 1,350 3 66% 36,850 0 0 00% 25,500 11,350 30 80% 36,850 0 0 00%

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

6)  Existing Lease Value assessed at Gerald Eve 

1996 Graph

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, Nil share 

above 80 years, assuming

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sporte li Rate (6.00%), 

less

2)  Value of existing Freehold reversion deferred 

at the Sporte li Rate (5.00%), less

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

1)  Cap talised va ue of Ground Rent at 5%, p us 1)  Capitalised va ue of Ground Rent at 5%, p us1)  Cap talised value of Ground Rent at 7%, plus

2)  Value of existing Freehold reversion deferred 

at a rate higher than the Sportel i Rate (6.00%), 

less

Option 2B

(Scenario 2)

Option 2B

(Scenario 3)

Option 2B

(Scenario 1)

Term & Reversion

Plus Marriage Value

Higher Capitalisation Rate

Option 2B

(Scenario 4)

Term & Reversion

Plus Marriage Value

Combined Higher Capitalisation & Deferment 

Rates and Relativity

1)  Capitalised va ue of Ground Rent at 7%, p us

Term & Reversion

Plus Marriage Value

Term & Reversion

Plus Marriage Value

Higher Deferment Rate Higher Relativity

5)  Freeholder's share of Marriage Value : - 50% 

for leases less than 80 years unexpired, N l share 

above 80 years, assuming

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Option 2B

(Scenario 5)

Term & Reversion

Plus Marriage Value

Marriage Value payable at all unexpired terms 

combined with Higher Relativity

1)  Cap talised value of Ground Rent at 5%, plus

2)  Value of existing Freehold reversion deferred 

at the Sportelli Rate (5.00%), less

5)  Freeholder's share of Marriage Value : - 50%  

at all unexpired terms

6)  Existing Lease Value assessed at Savills 

2016 (Enfranchiseable) Graph up to 70 years.  

Above 71 years revert to GE 1996 Graph as the 

higher of the two.

Note:

Due to high rent Marriage Value becomes 

negative above 90 years so has been assessed 

at N l for 90 years and above in this example.
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3)  Value of proposed Freehold reversion 

deferred at the Sportel i Rate (5.00%),

4)  Calculate diminution in value of Freehold 

Interest, plus

3)  Value of proposed Freehold reversion 

deferred at a rate higher than the Sportelli Rate 

(6.00%),

4)  Calculate diminution in value of Freehold 
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Leasehold home ownership: 

Buying your freehold or extending your Lease  

RESPONSE OF THE PROPERTY BAR ASSOCIATION  

 

Introduction  

This is a response on behalf of the Property Bar Association to the consultation 

paper “Leasehold home ownership: Buying your freehold or extending your 

Lease” 

 

The Property Bar Association comprises 400 members and is the professional 

body for barristers in England and Wales who practise in the field of property 

law. Our members have expertise in all areas of commercial, agricultural and 

residential property law.  

 

In terms of relevance to this consultation, the Association’s members have 

considerable experience of representing individual tenants and homeowners, 

housing associations, private and public landlords and residential mortgage 

lenders. In particular many of the Association’s members have direct 

experience of acting for both landlords and tenants in claims for 

enfranchisement or lease extension and several also have experience of 

professional negligence claims arising out of failed or defective claims.  

 

Contact 
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E: enquiries@propertybar.org.uk  

Or   

Only those questions that we considered to be relevant to us and on which we 

can usefully contribute have been answered with the numbering adapted 

accordingly. 

 

 

Q1. 

3.42 We invite the views of consultees as to whether a reformed 

enfranchisement regime should treat particular issues differently in England 

and in Wales. Consultees are welcome to share their views on this point here, 

or in response to question which we ask later on particular issues.  

 

As a matter of principle there is no reason for a distinction between 

England and Wales. The only possible justification is in relation to valuation 

if a two tier system is introduced to take account of high and low value 

properties or particular types of claim.  

 

Q:2 

4.40 We provisionally propose that leaseholders of both house and flats should 

be entitled, as often as they so wish (and on a premium), to obtain a new, 

extended lease at a nominal ground rent.  Do Consultees agree? 

 

Yes. Provided, as contemplated, the length of extension is such that there 

is no risk of frequent, repeated applications.  

 

4.41 We invite the views of consultees as to: 

(1) the appropriate length of such a lease extension  

There is no reason to distinguish between the length of extension open to 

leaseholders of houses and flats. There is no fundamental advantage or 

disadvantage in using 90 or 125 year lease terms. However, in new leases 

125 years is more common than 90 and it therefore seems sensible to 

reflect that practice.  

 

Given the likely useful life of most buildings constructed in modern times 

and the need to accommodate redevelopment extensions to existing 

leases of 250 and 999 years would be more notional than realistic and 

should be avoided.  

  

 

(2) the points at which the landlord should be entitled to terminate the 

lease (paying appropriate compensation to the leaseholder) for the 

purposes of redevelopment 
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A significant quantity of the blocks of flats particularly within the London 

area will need extensive structural works within the next 25 to 50 years and, 

in some cases, complete demolition and rebuilding. Many blocks being 

built now do not have the likely life span of blocks built in the first half of 

last century. Realistically, for the quality of the housing stock to be 

maintained it is vital that that freeholders can obtain vacant possession 

of blocks of flats as and when buildings need to be subject to wholesale 

refurbishment and/or demolition and rebuilding. This means that there is 

a real need for there to be consistency and reasonable frequency in 

terms of break dates in leases. That must be balanced against the interest 

of peace and security for the leaseholder. 

 

It is essential and in the interests of leaseholders and consumers of housing 

as a whole that landlords can realistically and cost effectively plan for 

redevelopment. If the ability to do so is inhibited housing stock will 

deteriorate and buildings may become, and be left, uninhabitable for 

lengthy periods. Further, delaying or frustrating development does not 

assist leaseholders whose service charge may increase significantly as a 

result of the costs of patching up  buildings and facilities pending the 

ability to redevelop.  

 

The landlord should be entitled to terminate the lease for the purposes of 

redevelopment at the original contractual termination date of the lease 

and at 25 year intervals from the anniversary of the original contractual 

term. This is to ensure that there is consistency across a building or estate 

and enable housing stock in need of redevelopment to be redeveloped 

as and when it needs to be. 

  

Q:3 

4.46 We invite the views of consultees as to whether the right to a lease 

extension should in all cases be a right to an extended term at an nominal 

ground rent, or whether leaseholders should also have the choice: 

 (1) only to extend the lease (without changing the ground rent); or 

(2) only to extinguish the ground rent (without extending the lease). 

 

Flexible options in terms of lease extensions including the options set out 

above should be allowed. Both parties entered into the arrangement on 

the basis of the ground rent. If the leaseholder’s preference is to retain it 

there seems no reason to them to pay additional funds to extinguish it.   

Q:4. 

4.52  We provisionally propose that: 

(1) a leaseholder claiming a lease extension should be entitled to a 
lease extension of the whole of the premises let under his or her 
existing lease, whether or not the entirety of the premises falls 
within the curtilage of the building; 
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Agreed in relation to lease extensions only.  

(2) landlords should be able to propose that other land be included 
within a lease extension, and that there should be no time limit 
within which that proposal can be made; and 

In principle it is right that: (i) a landlord should be able to propose the 
inclusion of other land and terms related to the same and; (ii) the 
leaseholder should have the right to reject or to accept that proposal.  

The idea that there would be no long stop date or deadline for a 
proposal to be made within a lease extension process, nor any 
consequences of a late proposal would lead to a lot of uncertainty 
between the parties. It may also lead to tactical late proposals.  

It is suggested that provision should be for any proposal to be included 
in a Landlord’s Response notice unless otherwise agreed by the 
parties. It should also be made clear that any such proposal cannot 
be introduced once all the terms including price are agreed or 
determined. It would be unnecessarily complex and confusing to 
have a small addition treated as part of the statutory lease extension 
process after that was concluded. The parties can of course just 
complete a deed of variation as a standalone subsequent addition.  

(3) there should be no power for landlords to argue that parts of the 
premises let under a leaseholder's existing lease should be 
excluded from a lease extension. 

Do consultees agree? 

See 1 and 2 above. 

3 Agreed in relation to lease extensions only.  

Q:5. 

4.54  We provisionally propose that a lease extension should automatically: 

(1) be subject to any mortgage that is secured over the existing 
lease, and 

(2) bind the landlord's mortgagee. 

Do consultees agree? 

 Agreed. These proposals are welcome because at present there can 
be a lot of delay in obtaining consent from the freeholder’s mortgagee 
and which incurs unnecessary costs for the freeholder and also for the 
leaseholder. 

Mortgagees can take so long and required so many hurdles to be met 
before consent is given that the required 4 months for completion of 
the new lease following the agreement of terms acquisition cannot be 
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met. The leaseholder then has to incur unnecessary costs making a 
Court application.  

However, it is vital that the position is properly clarified with the Land 
Registry. Notwithstanding a similar provision already exists in the Act the 
Land Registry frequently raises requisitions about the consent of the 
mortgagee when it comes to the registration of leases. Unless the Land 
Registry are willing to treat the statutory provision as obviating the need 
for consent much of the benefit of this proposal is going to be lost.   

Q:6. 

4.91  We provisionally propose that (except in the case of Aggio-style 
leases and cases where the common parts of a building are owned 
and managed by a third party) the terms of a lease extension (other 
than the length of the term and the ground rent) should be identical 
to the terms of the existing lease, save where either party has 
elected to include terms drawn from a prescribed list of non-
contentious modernisations. Do consultees agree? 

 Although Association members are not conveyancers this does 
appear to be an unnecessarily rigid and unrealistic proposal.  

 It is very difficult to see how a comprehensive prescribed list of non-
contentious modernisations which would be suitable to all lease 
extensions in all circumstances can be identified.  

 It appears to be suggested the parties should not be able include 
other terms they both agree to. On occasions, once parties have 
experience of a unit and the building it is in and/or a lease they 
identify a discrepancy or omission. As a matter of principle it seems 
very curious to deny them the ability to remedy that.  

 In addition, the property industry, leasehold market and 
construction styles  are continuously evolving and what might be a 
non-contentious list of modernisations in 2019 may not all still be 
relevant five years later and there maybe the need for updating 
the list. This would require the constant updating of legislation or risk 
leaving parties without the flexibility of being able to agree terms as 
and when they were needed.  

 If it is felt there is an abuse of leaseholders by unnecessary rewriting 
of leases the statute could make it clear that the changes would 
be confined to those agreed by both parties to be necessary or 
desirable for both.  Further, the modernisation of leases ought 
arguably not to be a concern in itself; rather, the issue is whether 
any of the terms proposed in the new lease might be unfair as 
against those leaseholders who are consumers.  Such concerns 
ought to be addressed by consumer legislation such as the 
Consumer Rights Act 2015, or alternatively considered separately 
under the Commission’s forthcoming review of unfair terms in 
leases. 

4.92  We invite the views of consultees as to the terms that should be 
included within such a prescribed list. 
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 As set out above the Association membership are not conveyancers 
and therefore not best qualified to respond to this request for which as 
indicated, is considered to be unrealistic and too rigid.  

4.93 Do consultees consider that it would be appropriate to adopt a 
standard or model lease for Aggio-style leases? Alternatively, would it 
be appropriate to use a standard or model lease as a starting point in 
such cases? 

 Whilst having a recommended form of lease for Aggio style lease may 
be helpful to encourage and maximise appropriate standardisation, 
standardisation should not be something which is a matter of 
legislation. There is no reason to suggest that the many quality 
organisations such as ALLEP or Practical Law Company who provide 
model leases do not do a good job. The role of mortgagee in the 
market also contributes to the robust quality assurance of leases. Many 
excellent law firms produced very useful precedents.  

 Rigid legislated standard terms would inhibit contractual freedom and 
the growth and development of terms as the property market 
changes, causing stagnation at best and inadequate or inaccurate 
terms at worst.  

Making examples of best practice readily available in the form of 
model leases in a market which already has a great deal of 
downward pressure on conveyancing costs but the practice effect of 
a third party quality assurance in the form of mortgagees’ due 
diligence checks. 

Q:7. 

4.98 Do consultees consider that the ability of parties to enter into a lease 
extension outside the 1967 and 1993 Acts creates significant problems 
in practice? 

 No.  No evidence of any particular problems arising from this have 
been identified.   

4.99 What steps, if any, do consultees consider could be taken to control or 
limit the use or impact of parties entering into a lease extension outside 
of a new statutory enfranchisement regime? 

 Any suggestion that parties should be prevented by legislation from 
entering into arms-length transactions of their choosing contrary to 
usual principles is extremely problematic. In the absence of good 
evidence that there is an abuse to be remedied or a significant issue 
to be address that the other legal, regulatory, market and financial 
controls and restrictions do not adequately contain or remedy such a 
restriction is not justified.  This could potentially have an impact on the 
property and investment market in general and we think the 
government would need to seek opinions and advice from the wider 
property industry. 

Q:8. 
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4.101 We invite consultees to tell us about their experiences in practice of 
the statutory provisions under the 1967 and 1993 Acts which enable a 
landlord and leaseholder, with court approval, to enter into a lease 
extension under which the leaseholder is precluded from exercising 
further enfranchisement rights in the future. 

 No problems caused by the voluntary take up of this power have 
been identified. It is noted that the use of the power appears to be 
limited. 

4.102 Do consultees consider that similar provision should be made under 
any new enfranchisement regime? 

 Yes. 

Q:9. 

4.103 To what extent would our proposed uniform right to a lease extension 
at a nominal ground rent, for both houses and flats, increase the 
likelihood of leaseholders seeking lease extensions under (future) 
enfranchisement legislation? 

 The right to lease extensions seem to be taken up readily by those that 
want them. There does not appear to be any evidence of significant 
levels of desires to extend that does not translate into extensions. There 
is no reason to believe the proposed uniform right will reduce the take 
up of the right to extend. Equally there is no particular reason to be 
believe the proposed uniform right will increase the take up of the right 
to a lease extension.  

However, it is conceivable that it may lead to a degree of streamlining 
or cost saving and that could result in a small increase in awareness of 
the right or its accessibility.  

Q:12  

4.106  To what extent does the current ability of parties negotiating a lease 
extension to include such terms as they may agree in the lease 
extension: 

(1) increase the duration and cost of the enfranchisement 
process; 

(2) increase the potential for disputes; and 

(3) lead to the imposition of onerous or undesirable terms upon 
leaseholders under the lease extension, resulting in 
additional future costs to leaseholders? 

There is no reason to think it does cause delay, increase costs or 
result in onerous or undesirable terms.  

Firstly, in the vast majority of cases where there is any delay in 
agreeing the terms of a lease (i.e. where a tribunal application 
needs to be made or even if there is a hearing) then the term in 
dispute is the premium.   
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Secondly, as landlords are very aware if they waste time and costs 
pursuing matters such as lease terms outside those in the existing 
lease or permitted by statute and the matters get before a tribunal 
they will be taken to task. This is particularly the case given that costs 
incurred by landlords in negotiating leases is not recoverable from 
the leaseholder under Section 60 of the 1993 Act. 

Very few lease extensions are disputed all the way to a full hearing 
and almost always involve only the premium to be paid on the grant 
of the new lease.  If a lease term other than the premium ever needs 
to be determined by the tribunal it will usually involve a very unusual 
or specific situation or lease term which at least one party will 
genuinely benefit from. 

4.107 To what extent would restricting parties' ability to introduce new 
terms into a lease extension to terms which are drawn from a 
prescribed list: 

(1) reduce the time and cost involved in acquiring a lease 
extension; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to leaseholders arising from the terms of 
the lease extension? 

There is no evidence or reason to be believe that the freedom to 
negotiate lease terms causes unnecessary delay or additional 
costs. Accordingly the answer to (1) to (3) is “Not significantly or at 
all” in relation to the Lease extension process. There is a risk it would 
increase the likelihood of further substantive disputes; the ability of 
the parties to resolve a glitch in the Lease having been lost.  

4.108 Would this reform lead to a higher proportion of leaseholders 
seeking to exercise their  right to a lease extension? 

There is no reason to think it would. 

 

Q:13 

5.30 We provisionally propose that, where an individual freehold 
acquisition claim is made: 

(1) the leaseholder should be entitled to a transfer of: 

(a) the whole of the building in which his or her residential unit 
is situated, even if parts of that building are not included 
within his or her existing lease; and 

(b) the whole of his or her premises let under the existing lease, 
whether or not the entirety of those premises falls within the 
curtilage of the building; and 
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(2)  there should be no statutory deadline or time limit for landlords 
to propose 

that other land originally let to the leaseholder, but now assigned 
to another, should also be included in the transfer, or that parts of 
the premises that are above or below other premises in which he 
has an interest should be excluded from the transfer. 

Do consultees agree? 

In principle all proposals under this section are agreed subject to 
clarification as to the nature of the building in respect of which an 
individual freehold acquisition claim can be made.  

The paper puts the proposal in the context of enfranchisement of 
houses. If the intention is that an individual freehold acquisition claim 
can only be made in relation to a house then a definition of house as 
distinct from any other unit will be required. Alternatively an individual 
enfranchise claim might be made in relation to a building that 
contains only one residential unit. It should not be permitted where 
there are two residential units. Nor should it be permitted where there 
is a residential unit and a commercial unit (such as a shop with a flat 
above). Enfranchisement is about enabling people to acquire the 
freehold of their homes not about enabling people to acquire 
investment property.  

Q:14  

5.34 We provisionally propose that, where an individual freehold 
acquisition claim is made: 
 
(1) any mortgage secured against the freehold title should 

automatically be discharged upon execution of the transfer; but  

It is unclear whether discharge would happen at contractual 
completion or registration.  This needs to be clarified in 
consultation with Land Registry and lenders/banks to ensure this 
will not cause any issues. 

(2) the leaseholder should be under a duty 
to pay: 

(a)  The whole of the price; or  

(b) (if less) the sum outstanding under the mortgage; 

To the mortgage or, alternatively into court; and  

(3) Any sums due from the leaseholder to the landlord should be 
reduced by any sums paid under (2) above. 
 
Do Consultees agree? 

Agreed provided (a) it is clear the balance should be paid to the 
landlord and (b) if an efficient and clear system is set up whereby the 
tribunal or the court can accept money and will pay it across quickly 
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to the lender on demand.  In addition, banks and lenders should be 
specifically consulted about the mechanism to be used. 

5.35 We also provisionally propose that where an individual freehold 
acquisition claim is made — save in the case of estate rentcharges 
imposed to secure positive covenants — a landlord should be under 
a duty to use his or her best endeavours to redeem any rentcharge. 

Do consultees    
agree? 

Not agreed.  The usual principles of caveat emptor should apply, as it 
would on an arm’s-length market transaction.  Compulsorily sale of a 
landlord’s interest should not involve the landlord in having to incur 
costs in tidying or improving that interest for the leaseholder.  If this 
proposal is taken forward it should be qualified by the leaseholder 
being required to bear the costs of the landlord’s best endeavours.   

In addition, the Commission should note that the term “best 
endeavours” has been the subject of a fair amount of judicial scrutiny 
and its definition is not completely clear. Accordingly, we can envisage 
disputes in relation to whether a landlord has used its best endeavours 
and this is contrary to the terms of reference of this consultation which 
is to reduce disputes, delay and costs. 

Q:15. 

5.48 We invite the views of consultees as to whether a leaseholder making 
an individual freehold acquisition claim should acquire the freehold 
subject to the rights and obligations on which the freehold is currently 
held, or on terms reflecting the rights and obligations contained in the 
existing lease. 

 This should be acquired subject to the rights and obligations on which 
the freehold is currently held on the basis that the leaseholder is 
“stepping into the shoes” of the freeholder and the freeholder is 
meant to be compensated for the leaseholder essentially buying out 
its liabilities in the lease. 

5.49 We provisionally propose that, on an individual freehold acquisition 
claim, additional terms may only be added to the transfer where the 
leaseholder elects to include a term drawn from a prescribed list of 
terms. 

Do consultees agree? 

For the reasons set out above in relation to lease extensions, we do not 
agree with prescribing the terms on which parties can enter into a 
transfer or an agreement in relation to property.  We also do not agree 
that this will make freehold acquisitions more common, cheaper or 
quicker, we just think it will unnecessarily restrict parties from entering 
into agreements on terms that suit them. 
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5.50 We invite the views of consultees as to the types of additional terms 
that should be included within such a prescribed list. 

 We do not agree with the idea of a prescribed list at all. 

Q:16  

5.56  We invite the views of consultees as to whether, where a leaseholder's 
existing lease contains rights and obligations in respect of land that is 
to be retained by the landlord, the leaseholder should (where there is 
no current estate management scheme in place) acquire the 
freehold subject to terms in respect of the retained land that: 

(1) reflect the rights and obligations set out in the leaseholder's 
existing lease; or 

(2) appear within a prescribed list of appropriate covenants. 

5.57  We invite the view of consultees as to the types of terms that should be 
included within such a prescribed list. 

We do not agree with the proposal of prescribed lists for the reasons 
set out above.  Accordingly, we think the leaseholder should acquire 
the freehold subject to terms in respect of the retained land. 

Q:17 

5.62  We provisionally propose that any obligation owed to a landlord of an 
estate by a leaseholder who has acquired the freehold of their premises 
should be enforceable whether or not the landlord has retained land 
that benefits from that obligation. 

Do consultees agree? 

Agreed. 

5.63  We invite the views of consultees as to whether unpaid sums due from 
a leaseholder who has acquired the freehold of their premises to a 
landlord of an estate should be capable of being charged against the 
freehold and enforced by the landlord as if he or she were a 
mortgagee of the property. 

 These sums should be paid as a condition of completion as under the 
1993 Act. 

Q:19  

5.70  Do consultees believe that the ability of parties to enter into a transfer 
of the freehold of a house outside the 1967 Act creates significant 
problems in practice? 

 No. No experience of issues identified and it is difficult to imagine any. 

5.71  What steps, if any, do consultees believe could be taken to control or 
limit the use or impact of parties entering into a freehold transfer to an 
individual leaseholder outside of a new statutory enfranchisement 
regime? 
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 As discussed above to prevent parties from entering into transactions 
on the terms they may agree is contrary to usual principles and does 
not appear to be directed at any identified harm. It could also have a 
wider impact on the property market and should be given greater 
consideration. 

Q:20  

5.72  To what extent does the current ability of parties negotiating the 
terms of a claim to acquire the freehold of a house to agree the 
terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement 
process; 

(2) increase the potential for disputes; and 

(3) lead to the inclusion of unusual terms within the freehold 
transfer, resulting in additional future costs to former 
leaseholders? 

For the same reasons given in relation to lease extensions, we do not 
believe this does cause issues. 

5.73  To what extent would limitations on the ability of parties to include 
new rights and obligations in a freehold transfer to an individual 
leaseholder: 

(1) reduce the time and cost involved in acquiring the freehold 
individually; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to former leaseholders arising from the terms 
of the freehold transfer? 

For the same reasons given in relation to lease extensions, there 
appears to be no reason for the suggested reductions. There may 
actually be a lost opportunity to resolve small issues by agreement. 

5.74  Would this reform result in a higher proportion of leaseholders seeking 
to exercise their right of individual freehold acquisition? 

 There is no reason to think it would.   

Q:21  

6.67  We provisionally 

propose: 

(1) a general requirement that a collective freehold acquisition 
claim must be carried out by a nominee purchaser which is a 
company; and 

(2) an exception to the above requirement where: 
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(a) the premises to be acquired contain four residential units 
or fewer; 

(b) all residential units are held on long leases; 

(c) the leaseholders of all residential units are participating in 
the claim; and 

(d) all those leaseholders 

agree.  

Do consultees agree? 

Agree, albeit unless the Commission is proposing to address the 
impact of Part II of the Landlord and Tenant Act 1987 it will always be 
advisable for the nominee purchaser in a collective enfranchisement 
claim to be a company.  This is because if the freehold is owned by, 
say, four individuals and one of those individuals want to sell their 
interest notices pursuant to Section 5 of the Landlord and Tenant Act 
1987 would need to be served. 

 

Q:24  

6.97  We provisionally propose that a nominee purchaser company, having 
carried out a collective freehold acquisition, be restricted from 
disposing of the premises acquired, save where: 

(1) all the residential units within the premises are held on long 
leases; 

(2) the leaseholders of all residential units are members of the 
nominee purchaser company; and 

(3) all members of the company agree with the proposed 

disposition; OR 

(4) the Tribunal makes an order permitting the proposed 

disposition. Do consultees agree? 

 In principle the idea of restricting the ability of a property owning 
company to deal with its property as it, properly constituted, might 
wish is unwise, with the potential to have significant unforeseen 
impact on the market.  A property could effectively be frozen 
indefinitely if not all leaseholders want to exercise this right. Groups of 
leaseholders frequently have internal disagreements and some 
disputes become toxic. As a result of this restriction and risk of being 
locked in groups of leaseholders might be discouraged from making 
enfranchisement claims.  This seems to go against the Commission’s 
objective of making enfranchisement more readily available.  
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 Also the requirement that all units be held on long leases may lead to 
leaseholders without funds being locked in and their means of raising 
funds inhibited if some of the unit’s leases have expired or have been 
forfeit. 

In addition, there is the possibility of this creating a new avenue for 
disputes between leaseholders and increased applications to the 
tribunal which seems to go against the Commission’s terms of 
reference which includes reducing disputes and costs. 

If the Commission’s concern is to prevent purposeful transfer of 
property to put it out of the hands of leaseholders who might want to 
later join in with the claim then a restriction requiring the freehold 
company to serve prior notice on all leaseholders of their intention to 
sell with a a fixed period to make their enfranchisement claim or take 
any other step they wish would suffice? 

6.92 We invite the views of consultees as to the grounds on which the 
Tribunal should be empowered to permit a disposition of the premises 
acquired collectively by a nominee purchaser company. 

 This should be permitted where all leaseholders have been given an 
opportunity to make the claim but have not taken this up. 

Q:25 

6.96  We provisionally propose that the right of collective freehold 
acquisition should extend to the acquisition of the freehold of an 
entire estate consisting of multiple buildings. 

Do consultees agree? 

Agreed providing there is majority leaseholder support in each 
block.  It would not be right that one out of three blocks should be 
able to force the other blocks into estate enfranchisement just 
because, say, it has the greatest number of leaseholders. 

6.97  We invite the views of consultees as to how such a right might 
operate. Do consultees consider that there are any problems with the 
approach we have suggested at paragraph 6.95, or any other issues 
for which we would need to provide? 

As highlighted above; the qualifying criteria will  need to address 
whether on an estate the overall number of leaseholders or the 
number in each block has to be a majority. 

Q:26  

6.103  We provisionally propose that a nominee purchaser carrying out a 
collective freehold acquisition should acquire: 

(1) the freehold to the building or buildings in which the flats are 
situated, including any common parts; and 
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(2) any other land let with the flats within the 

building.  

Do consultees agree? 

Agreed. 

6.104  We provisionally propose that a nominee purchaser carrying out a 
collective freehold acquisition should be entitled to acquire the 
freehold of other land over which the leaseholders exercise rights in 
common, provided that the right is shared only with other occupiers 
within the building(s) being acquired. 

Do consultees agree? 

Agreed. 

Q:27  

6.107  We provisionally propose that, on a collective freehold 
acquisition.  

(1) any mortgage secured against the freehold title 
should automatically be discharged upon 
execution of the transfer; but 

 We are not sure that a mortgage could be 
discharged automatically upon execution of the 
transfer particularly given it is likely to be registered 
at the Land Registry but there may well be scope 
for provisions providing for automatic discharge 
on registration. However, we suggest that 
representatives of lenders should be consulted in 
relation to this issue as well (as we don’t 
understand they have been covered by this 
consultation).   

(2) the nominee purchaser should be under a duty to 
pay:  

 (a) the whole of the price, or  

 (b) (if less) the sum outstanding under the 
mortgage. 

 To the mortgagee or, alternatively, into court ;and 

(3) any sums due from the nominee purchaser to the 
landlord should be reduced by any sums paid 
under (2) above. 

Do consultees 
agree? 

Agreed – provided it is quite clear that the balance has to be paid 
to the freeholder.  
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6.108  We also provisionally propose that on a collective freehold acquisition 
— save in the case of estate rentcharges imposed to secure positive 
covenants — a landlord should be under a duty to use his or her best 
endeavours to redeem any rentcharge. 

 Do consultees agree? 

An obligation to use best endeavours is vague and will on occasion 
lead to disputes (and so costs) which is contrary to the Commission’s 
terms of reference. Any market buyer would not be able to require a 
landlord to use best endeavours so why should a freeholder who is 
being compulsorily forced to sell be under any such duty? Will the 
freeholder’s costs of using these best endeavours be met by the 
leaseholder? The leaseholders will have to go with the usual caveat 
emptor principal that applies to other buyers. 

Q:28. 

6.117 We provisionally propose that, where a nominee purchaser making 
a collective freehold acquisition claim is to acquire the whole of the 
landlord's freehold interest, any rights and obligations that are not 
ordinarily discharged upon payment of the purchase price should be 
continued automatically. 

Do consultees agree? What do consultees consider would be the best 
statutory means by which this could be achieved? 

Agreed. 

6.118 We provisionally propose that, where a nominee purchaser making 
a collective freehold acquisition claim is to acquire the whole of the 
landlord's freehold interest, the parties should only be able to adopt 
additional covenants if those covenants are drawn from a list of 
prescribed covenants. 

Do consultees agree? Which covenants do consultees consider 
should be included within such a prescribed list? 

As discussed above a prescribed list of covenants (whether in the 
case of freehold acquisition or lease extensions) is unduly restrictive 
and inflexible and likely to result in a lost opportunity to resolve 
matters that have been highlighted by the experience of the parties 
and the lease.  

Q:29  

6.124. We invite the views of consultees as to whether, on a collective 
freehold acquisition claim where the leaseholders' existing leases 
contain rights and obligations in respect of land that is to be retained 
by the landlord, the nominee purchaser should (where there is no 
current estate management scheme in place) acquire the freehold 
subject to terms in respect of the retained land that: 
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(1) reflect the rights and obligations set out in the leaseholders' 
existing leases; or 

Agreed – the terms should reflect the rights and obligations set out in 
the leaseholders’ existing leases. This strikes a fair balance as a 
leaseholder is already subject to these terms and has taken them on 
willingly. However, the parties should be free to modify those terms 
where they agree it is necessary and/or desirable to do so (for 
example where a reversion is being split it might be that different  
covenants are needed). 

(2) appear within a prescribed list of appropriate covenants. 

  Again, for the reasons set out above it is not agreed that a prescribed 
list of appropriate covenants is advisable.  

Q:30  

6.127  We provisionally propose that, on a collective freehold acquisition 
claim where the leaseholders' existing leases do not contain rights 
and obligations in respect of land that is to be retained by the 
landlord, the nominee purchaser should (where there is no current 
estate management scheme in place) acquire the freehold subject 
to terms in respect of the retained land that appear within a 
prescribed list of appropriate covenants. 

 As discussed above the proposal of having a rigid prescribed list of 
covenants that can be adopted by the parties in any circumstances 
is a bad idea. It does not allow appropriate flexibility to negotiate 
covenants which may be required in any particular situation. Indeed 
it unnecessarily restricts the ability of parties to negotiate suitable 
agreements in relation to their particular property interest and/or 
situation. There is no evidence of a difficulty or harm that makes this 
necessary and any costs savings will be, at the very best, relatively 
minimal.  

Q:31 

6.132 We provisionally propose to introduce a new power for leaseholders 
exercising the right of collective freehold acquisition to insist, if they so 
choose, that the freeholder take a leaseback or leasebacks of all parts 
of the premises (other than common parts) which are not let to 
participating leaseholders. 

Do consultees agree? 

 Not agreed. If a freeholder is going to be compulsorily forced to part 
with its property interest then it should have the option of being able to 
walk away entirely from that interest. A landlord should not be forced 
to help leaseholders fund their purchase by taking leasebacks. At 
present the landlord has the option to take such lease backs and we 
think this is appropriate and proportionate. It is entirely unfair on the 
freeholder to be forced to retain a part of its interest in a situation where 
it may prefer to walk away entirely because leaseholders who wish to 
enfranchise cannot afford total acquisition of common parts.   



18 
 

 

Q:32 

6.138  We provisionally propose that, where premises have been the subject 
of a collective freehold acquisition claim, the leaseholders in those 
premises should be prohibited from making a further collective 
freehold acquisition claim in respect of the same premises for a set 
period. 

 Do consultees agree? 

The ping pong problem referred to is theoretical. The more frequent 
problem is factions within the participating leaseholders post 
acquisition with control of the nominee company ping ponging. That 
would not be addressed by this proposal.  

In so far as there is an issue of ping ponging of ownership as 
contemplated there is a balance between avoiding that and locking 
down the position in favour of one or two groups.  The length of time 
used for such a restriction will be highly relevant. There is a value in 
forcing some time for reflection thereby encouraging parties to 
explore other solutions. However if such a pause does not solve the 
problem, locking the parties in for the long time is unlikely to be 
constructive. A period of more than two or three years may just 
encourage other disputes.   

If the commission proceeds with its proposal to allow one leaseholder 
of two flat blocks to proceed with a collective enfranchisement where 
another tenant does not want to join in then this may be necessary 
because two owners who neither want to cooperate with each other 
nor want the other one to own the freehold interest may just run 
successive collective enfranchisement claims one after the other 
which would lead to a rather absurd situation.  

6.139  We provisionally propose that five years would be an appropriate 
duration for such a prohibition. 

Do consultees agree? 

 As discussed above his seems like an unnecessary long period of time 
and we would suggest that a two to three year period would be more 
appropriate, if it is really necessary.  

Q:33 

6.142  Do consultees believe that the ability of parties to enter into a transfer of 
the freehold of a block of flats outside the 1993 Act creates significant 
problems in practice? 

 No. As discussed above.  

The only circumstances where invoking the provisions of the Act may 
well be much more sensible than reaching agreement outside the the 
1993 Act is where, say, a freeholder was willing to sell but there were 
interests owned by intermediate leaseholders. Where there are multiple 
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titles and parties such as that example the statutory regime can offer a 
safer route through the complexity for parties. . 

6.143  What steps, if any, do consultees believe could be taken to control or 
limit the use or impact of parties entering into a freehold transfer to a 
group of leaseholders outside of a new statutory enfranchisement 
regime? 

 Issues with transactions outside the Act have not been identified. 
Accordingly, it is not possible to identify any steps.  

 

Q:34  

6.157 We provisionally propose a new right to participate: the right for 
leaseholders who did not participate in a prior collective freehold 
acquisition claim, or who did not qualify for the right at the time of the 
prior claim, subsequently to purchase a share of the freehold interest 
held by those who did participate. 

 Do consultees agree? 

 In principle agreed although it is unlikely a one size fits all answer will 
work to address the underlying concern.  

If the purpose of the enfranchisement legislation is to give leaseholders 
rights to control and manage their property it seems appropriate that 
all relevant leaseholders can be a part of that. There certainly can be 
incidences of different groups of tenants in various blocks getting 
together and excluding other groups which can just lead to tensions. 
However if, say, 5 out of 6 leaseholders in any given block worked well 
and cooperated together and there was one person in the block who 
always caused problems, it has to be questioned why the peaceful 
majority should be forced to work together with their problematic 
neighbour.  

 The right to subsequently purchase a share, should only be granted, 
absent agreement, to assignees of participating flats or those that 
purchased non-participating flats after the freehold acquisition has 
taken place. It would not be fair for a leaseholder who elected not to 
participate in what can be a lengthy and stressful process to be able 
to come in against the wishes of those who did participate.  

Further such a joining participant should not benefit from a rising 
market. Moreover, should a separate valuation date come in to place 
when the leaseholder makes its claim to join what are the 
consequences and who should bear the costs? This does give rise to 
potential further disputes and costs which is contrary to the 
Commission’s terms of reference. 

6.158 Do consultees consider that the right to participate should be available 
only in respect of collective freehold acquisition claims completed in 
the future, or also in respect of collective enfranchisement claims that 
completed before commencement of the new regime? 
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 Yes. It would be unfair to retrospectively change the position of 
leaseholders who brought a collective claim under one piece of 
legislation and in the knowledge they were permitted to exclude 
certain leaseholders.   

Q:36  

6.161  To what extent does the current ability of parties negotiating the terms 
of a collective enfranchisement to agree the terms of the freehold 
transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

Proposition not agreed. As per our comments on lease extensions, 
usually any meaningful disputes are in relation to the premium and 
negotiating the terms of the transfer are usually fairly straightforward.  

This is unlikely to lead to any real disputes unless it is a fairly unusual 
provision or unusual property (in which case flexibility really should be 
maintained).  

(2) increase the potential for disputes; and 

Not agreed. As per our comments on lease extensions, usually any 
meaningful disputes are in relation to the premium and negotiating 
the terms of the transfer are usually fairly straightforward. 

(3) lead to future difficulties (financial or otherwise) resulting from 
the inclusion of unusual terms within the freehold transfer? 

It is not agreed that the ability of the parties to negotiate the terms 
for a collective enfranchisement has any real effect in increasing the 
duration and costs of the enfranchisement process. As per 
comments on lease extensions, usually any meaningful disputes are 
in relation to the premium and negotiating the terms of the transfer 
are usually fairly straightforward. 

6.162  To what extent would limitations on the ability of parties to include 
new rights and obligations in a freehold transfer to a nominee 
purchaser: 

(1) reduce the time and cost involved in acquiring the freehold 
collectively; 

(2) reduce the potential for disputes; and 

(3) reduce future difficulties (financial or otherwise) resulting from 
the inclusion of unusual terms within the freehold transfer? 

As set out above, it is not agreed that limiting the ability of parties to 
include new rights and obligations in a freehold transfer or lease if 
they so choose will significantly reduce time and costs involved in 
collective enfranchisement, reduce the potential disputes or reduce 
any future difficulties. It is not agreed that any small potential 
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reduction in costs will outweigh the potential downsides of restricting 
the ability of parties to freely negotiate their own commercial terms.  

6.163 Would this reform result in a higher proportion of leaseholders seeking 
to exercise the right of collective freehold acquisition? 

 No reason to believe so.  

 There are two main reasons why leaseholders exercise the right of 
collective enfranchisement: 

1. Dissatisfaction with the freeholder’s management of the block.  
2. An investor who owns some flats in the building (often through 

unconnected vehicles) wanting to white knight the acquisition 
along with other leaseholders.  
 
There is no reason to believe that leaseholders are put off by 
concerns that there will be a dispute over the ability of the parties 
to include new rights and obligations in the freehold transfer to 
the nominee purchase and/or the costs (which represent a very 
small part of the overall costs of collective enfranchisement 
(particularly in view of the fact of the landlord’s negotiating costs 
are not recoverable from the leaseholder)).  

Q:37  

6.164  To what extent would our proposed new ability for leaseholders 
exercising the right of collective freehold acquisition to require the 
freeholder to take leasebacks of all parts of the premises (other than 
common parts) which are not let to participating leaseholders make 
collective freehold acquisition more affordable? Would this reform 
result in a higher proportion of leaseholders seeking to exercise the 
right of collective freehold acquisition? 

 It is not clear it will.  Currently white knight financing is fairly common 
in enfranchisement claims. If leaseholders want to proceed with 
claims and costs are an issue then this is an option.   

 

Q:38  

8.57  We provisionally propose to replace the language of "houses" and 
"flats" with the new concept of a "residential unit". 

Do consultees agree? 

In principle yes if for the purpose of a single homogenous scheme  – 
however that does not work for individual enfranchisement claims 
related to houses and not flats – as discussed above.  

8.58  Do consultees think that our proposed definition of a "residential unit", 
set out at paragraphs 8.37 to 8.56, will work successfully in practice? 

 As acknowledged by the Commission, any new statutory definition will 
inevitably lead to further litigation.  Although there has been a fair 
amount of litigation about what is a house and what is a flat, as these 
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definitions have been fairly well rehearsed before the Courts there is a 
good degree of certainty about meanings. 

8.59  We provisionally propose to exclude business leases from 
enfranchisement rights. Do consultees agree? If so, do consultees 
agree that the best method of achieving this exclusion is by 
restricting enfranchisement rights to leases which permit residential 
use? 

 Agreed. 

Q:39  

8.67  We provisionally propose to maintain the requirement that, in 
general, a leaseholder must have a lease which exceeds 21 years in 
order to qualify for any enfranchisement rights. 

Do consultees agree? 

 Agreed.  

Q:40 

8.71  We provisionally propose maintaining the current legal position that 
separate, concurrent long leases between the same landlord and 
leaseholder may be treated as if they were a single long lease. 

Do consultees agree? 

 Agreed.  

8.72  We provisionally propose maintaining the current legal position that 
renewals or statutory continuations of long leases are also to be 
treated as long leases. Further, we propose adopting (across the 
board) the 1967 Act's approach to consecutive long leases, in treating 
them as a single long lease. 

Do consultees agree? 

 Agreed 

Q:41  

8.74  We provisionally propose that all qualifying criteria for enfranchisement 
rights based on financial limits (both the low rent test and rateable 
values) be removed. 

Do consultees 
agree? 

Agreed 

Q:42  

8.77  We provisionally propose that the requirement to own premises for two 
years before exercising enfranchisement rights in respect of those 
premises be abolished. 
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Do consultees 
agree? 

Agreed. 

Q:43 

8.95 We provisionally propose that the right of individual freehold 
acquisition should be available where: 

(1) a leaseholder has a long lease over premises which include at 
least one residential unit which is not sublet to another person on 
a long lease; 

(2) there are no units in the building save for the unit(s) let to the 
leaseholder under his or her long lease; and 

(3) the premises let to the leaseholder comprise either: 

(a) one unit; or 

(b) more than one unit, but: 

(i) none of those units are residential units that are 
sublet to another person under a long lease; and 

(ii) the floor space of any non-residential units does not 
exceed 25% of the floor space of all the units 
combined. 

Do consultees agree? 

If the “House” and “Flat” language is to be abandoned this appears to 
be an option. Agreed. 

Consultation  Questions 44 

8.104  We provisionally propose that the premises which may be the subject 
of a freehold acquisition claim (whether individual or collective) 
should be identified in line with the 1993 Act's definitions of "self-
contained building" and "self-contained part of a building". 

 Do consultees agree? 

 Agreed – the definitions appear to be fairly clear and unproblematic. 
However, it is inevitable there will be litigation about their exact 
meaning at least in the first 10 years.  

8.105  We provisionally propose that, otherwise, the "building" in which a unit 
is contained can be defined simply as a built structure with a significant 
degree of permanence which can be said to change the physical 
character of the land. 

Do consultees agree? 

 The effect of changing definitions is discussed above. The same 
applies. There are attractions to these stripped back definitions and 
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they are likely to have longevity on their side. However, as 
construction methods and style change those will also probably 
generate further calls on the Courts to consider how the definitions 
apply. 

Consultation Questions 45  

8.109  We invite consultees' views on the desirability and workability of 
creating a discretion or the Tribunal to authorise, in limited 
circumstances, a freehold acquisition (whether individual or 
collective) where this would not otherwise be possible because the 
building or part of building concerned is not, or might not be, self-
contained. 

 Agreed.  

The facts applicable to the discretion are going to be crucial. They 
should include the circumstances of the freeholder’s investment 
and rationale for the construction as well as the practicability of 
enfranchisement notwithstanding a lack of self-containment.  

It should be open to freeholders to obtain a declaration that 
development in accordance with a specified plan falls outside the 
scope of the enfranchisement regime prior to constructions and/or 
marketing as well as during and after. It would be completely unfair 
to freeholders if they could not ascertain whether the building could 
be subject to a collective claim when deciding to invest or how to 
proceed.  

 However, it should be noted that whilst this would widen the scope 
of potential enfranchisement claims it would make those additional 
claims longer and more expensive which is against one of the 
commission’s aims and again, this seems to be wholly unnecessary 
and unacceptable extension of the right to compulsorily acquire the 
freeholder’s property.  

Q:46  

8.119  We provisionally propose that it is appropriate to apply a maximum 
percentage limit on non-residential use to individual freehold 
acquisition claims concerning premises containing multiple units. 

Do consultees agree? 

 Agreed.  

8.120  We provisionally propose that that limit should be the same as that 
which applies to collective freehold acquisition claims. 

Do consultees agree? 

 Agreed.  

8.121 We provisionally propose that the limit should be set at 25% of the 
internal floor space (excluding common parts). 

Do consultees agree? 
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Agreed.  

Q:47  

8.134  We provisionally propose to maintain an equivalent of the current 
requirement that, for a collective enfranchisement, there must be a 
minimum of two or more flats held by qualifying tenants in the premises 
to be acquired. 

Do consultees agree? 

 Agreed.  

Q:48  

8.142  We provisionally propose to maintain an equivalent of the current 
requirement that, for a collective enfranchisement, at least two-thirds 
of the flats in the premises to be acquired must be let on long leases. 

Do consultees agree? 

 Agreed.  

Q:49  

8.144 We provisionally propose that the leaseholders of at least half of the 
total number of residential units in the premises to be acquired must 
participate in a collective freehold acquisition. 

Do consultees agree? 

 Agreed.  

Q:50  

8.147  We provisionally propose to remove the requirement that, in the case 
of a building containing only two residential units, both leaseholders 
must participate in a collective freehold acquisition claim. 

Do consultees agree? 

Not agreed. The point of collective enfranchisement is that it is meant 
to be a remedy for a majority of leaseholders who want to acquire 
the freehold interest in their building.  

If two leaseholds cannot agree an existing freehold ownership, 
holding the ring is preferable to one acquiring the freehold over the 
head of the other.  

Again, if this was brought in, it would encourage speculative investors 
particularly in London to buy up one flat of conversions of two flats 
and compulsorily acquire the  freeholder’s interest. Again, this just 
seems to be a way of giving more power to one class of investor over 
another which is not one of the commission’s aims.  It is not clear how 
this would increase the availability of enfranchisement to home 
owners.  

Q:51 
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8.149  We provisionally propose to remove the current prohibition on 
leaseholders of three or more flats in a building being qualifying tenants 
for the purposes of a collective enfranchisement claim. 

Do consultees agree? 

 Not agreed. Again, the removal of this restrictions encourages 
investors rather than homeowners to buy up flats in buildings to 
compulsorily acquire them from freeholders. This would be just 
another example of the legislation putting the power in the hands of 
one class of investor over the other rather than improving matters for 
homeowners.  

Q:52  

8.153  We provisionally propose the continuation of the 25% limit on non-
residential use in collective freehold acquisition claims. 

Do consultees agree? 

 Agreed.  

Q:53  

8.155  We provisionally propose the continuation of the exceptions from 
collective freehold acquisition claims for resident landlords and 
operational railway tracks. 

Do consultees agree? 

 Agreed.  

Q:54 

8.157  We provisionally propose that the qualifying criteria for the collective 
freehold acquisition of an estate ought to correspond to those for the 
collective freehold acquisition of a single building. 

Do consultees agree? 

Agreed.  

Q:55 

8.166  We invite the views of consultees as to whether there 
should be an exception to the two-or-more flats requirement and the 
two-thirds condition in the case of buildings consisting of two residential 
units, so as to enable a "collective" freehold acquisition by the 
leaseholder of one unit where the other is retained by the landlord of 
the building. 

 Not agreed for the reasons set out above. Where a landlord owns the 
freehold of a property which is split into two flats and he has retained 
one of those flats, it is not clear why the commission thinks it is fair or 
preferable for the other leaseholder to be able to acquire the freehold 
interest from him. There are two leaseholders. One invested in the 
building but with a view to retaining a real interest in it beyond the 
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freehold, as if a leaseholder as well. The other leaseholder brought in 
that arrangement. Again, this just seems to be putting the power in the 
hands of one leaseholder against another. It is very unfair and not in 
accordance with the Commission’s aims of making matters fairer and 
clearer for leaseholders generally.  

 

Q:56  

8.180  We provisionally propose that the 25% limit on non-residential use 
should apply to two-unit buildings as it does to any other multi-unit 
building. Do consultees agree? 

 Agreed.  

Q:57  

8.184  Do consultees think that the ability of a head lessee of a block of flats 
to acquire the freehold of that block individually is a significant problem 
with our proposed scheme, compared with the reality under the current 
law? 

 Yes. The effect is not to improve matters for homeowners but rather to 
give power to one class of investor over the another which is not one 
of the Commission’s terms of reference. 

Q:58 

8.192  Do consultees consider it desirable to attempt to restrict the 
enfranchisement rights of commercial investors further than the current 
law does? 

 The rights of one class of commercial investors (i.e. those that invest in 
long leases of flats) should not be given an unfair advantage over 
another class of commercial investors (i.e. ground rent investors). There 
is a concern that may be the impact of some of the commission’s 
proposals.  

 There is nothing wrong in principle in there being some scope for 
commercial investment particularly to achieve new development, 
redevelopment and/or support in slower markets. Care should be 
taken not to create legislation which would completely disincentivise, 
discourage or unnecessarily restrict such investment because that will 
have an adverse impact on the housing market and the wider property 
market. 

8.193  If so, do consultees consider that it might be possible successfully to 
restrict the enfranchisement rights of commercial investors: 

(1) by means of a residence test; or 

Yes.  

Before the reintroduction of the residence test is considered it 
would be important to consider in detail the available 
evidence about why the residence test was brought in in the 
originally, why it was abolished and what the impact of that 
has been.  
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Clearly now the residence test has been abolished there is the 
scope for investors to buy up flats particularly in Central 
London in the knowledge that they all have the right to extend 
these. Whether this it is a good idea, generally speaking, for 
such investors to be able to invest in markets particularly prime 
Central London, is a wider economic and political question 
and goes beyond enfranchisement rights. 

(2) by the adoption of a reduced definition of a residential unit, to 
exclude units which are let on short residential tenancies? 

As set out above, short term should be excluded from the 
definition of residential unit but, as also set out above, we don’t 
see any reason to abolish the rule that a qualifying tenant needs 
to have a lease of at least 21 years in the first place.  Further, the 
commercial long leaseholder who had previously let on short 
residential tenancies could presumably avoid this restriction by 
simply terminating the short tenancy shortly before the claim for 
enfranchisement. 

Q:59  

8.194  How and to what extent has the exercise of enfranchisement rights 
been slowed down, prevented, or made more costly by: 

(1) the qualifying criteria based on financial limits (the low rent test 
and rateable values) under the 1967 Act; 

There appears to be little or no enfranchisement of houses under 
the 1967 Act anymore particularly in London due to the low rent 
test and the rateable values test.  

However, people still negotiate and acquire such freeholds, 
they just do not use the legislation  just because they don’t satisfy 
the low rent test and the rateable value test (and so would have 
to pay a higher premium).  

(2) the difficulty in categorising premises as either flats or houses; 

Looking at enfranchisement as a whole there are very few cases 
where there is a genuine dispute as to whether something is a 
house or a flat. Usually such cases involve issues where there are 
overlaps or underlaps and the question of whether these are 
significant.  

Then normal practice is to serve a notice under the 1967 Act 
and a without prejudice notice under the 1993 Act which does 
not really add much to the costs. Usually the freeholders do not 
challenge this approach and the relevant category is usually 
agreed fairly quickly. Again, this is not a particularly common 
problem; the vast majority of claims under the current legislation 
are lease extensions and people usually seem to be clear when 
they own a flat. Leasehold houses particularly in London are less 
common now.  

The really expensive and prolonged disputes involving the 
definition of houses are usually the cases under the 1967 Act 
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that have some previous commercial use (e.g. Day –v- 
Hosebay) which really involved battles between big 
commercial investors and it does not appear to be the issue that 
the commission is concerned with in this consultation.  

(3) the uncertainty surrounding the definition of a "house" under the 
1967 Act and the definition of a "self-contained building" under 
the 1993 Act; 

Not agreed for reasons set out above.  

(4) the two-year ownership rule under the 1967 Act and (in respect 
of lease extensions) the 1993 Act; and 

The two year ownership rule only becomes an issue (particularly 
under the 1993 Act) where the flat is sold and the benefit of the 
claim is not transferred. Given there is a proposal elsewhere to 
make the assignment of the claim automatic on assignment of 
the lease, this issue will fall away.  

(5) the general complexity and inaccessibility of the qualifying 
criteria for enfranchisement rights? 

Whilst the qualifying criteria under the 1967 Act can be complex 
and inaccessible most freehold houses involved are owned by 
sophisticated investors.  

As far the 1993 Act nothing really seems to be preventing the 
exercise of these as these seem to be freely and regularly 
exercised. Lease extensions are more popular than collective 
enfranchisements. The collective nature is likely to be reason 
and will always be so.  Collective enfranchisement (a) is always 
going to involve sustained effort in cooperation with one’s 
neighbours and (b) such effort will often be motivated by 
leaseholders’ dissatisfaction with the management or the 
freeholder. 

Regardless of the regime if it is collectively (and it needs to be)  
those will be constant factors. In other words, even if all the 
current proposals were fully implemented as envisaged by the 
commission there will probably not be a huge increase in the 
claims for collective enfranchisement of blocks of flats.  

8.195  To what extent would our proposed reforms to qualifying criteria 
reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement 
regime? 

In 1967 Act claims, there may be a potential increase.  In relation to 
1993 Act claims we think that the most significant impact will be seen if 
the two year rule and/or the rule on assigning the benefit of the notice 
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of claim are changed.  However, at best this is just going to mean 
people will not have to wait two years; that will not ultimately increase 
the number of actual claims. 

Q:61  

9.37 We provisionally propose: 

(1) that shared ownership leaseholders should be entitled to a lease 
extension which is of the same length as that available to any 
other leaseholder; and 

(2) that the terms of the lease extension must replicate any terms of 
the existing lease which relate to its shared ownership nature. 

Do consultees agree? 

Yes and Yes. 

However, as now, only leaseholders who have staircased to 100% 
of the ownership of the flat from the Housing Association should be 
able to extend their leases. As matters stand unless they have 
acquired 100% they do not in fact have the security of tenure a  
leasehold interest offers (they do not have access to a claim for 
relief from forfeiture for non-payment of rent) nor do they have the 
interest the public would understand “shared ownership” to mean.  

In truth they have a long assured tenancy and have made an 
unrecoverable capital payment against part of their rent for the 
remainder of the term. People who wish to invest more in their 
“shared ownership lease” should be encouraged to invest in 
staircasing so that they have the greater security (and at least the 
prospect via relief from forfeiture of capital recovery if they face 
possession).  

The fallacy of “shared ownership” is that:- 

(i) you pay for your use part as if owner (with a mortgage) 
and part as if tenant;  

(ii) you have 100% of the burdens/obligations as if owner; 
(iii) if you default for possession proceedings you are treated 

as if an assured tenant. 

Anecdotally it is understood people do not staircase to 100% and 
enjoy their status as leaseholder. They generally only staircase for 
the benefit of a purchaser when they leave.  

9.38 We invite the views of consultees as to: 

 (1) the calculation of the premium payable by a shared ownership 
  leaseholder for a lease extension 

 (2) any issues of valuation and procedure which arise where the 
provider of the shared ownership lease is itself a leaseholder; 
and 
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 (3) any other issues which arise on the exercise of the right o a 
lease extension by a shared ownership leaseholder. 

Some “shared ownership” landlords offer lease extensions on a 
voluntary basis. Some seem to require the payment of a premium 
that would be payable for an ordinary lease extension. The premium 
therefore reflects the whole of the rent liability for the extended 
period. Others reduce that premium by the outstanding % on the 
shared ownership lease.  

However the shared ownership lease is then extended in that the 
term is lengthened but the proportion of rent payable on an ongoing 
basis until the end of the original term (and sometimes into the 
extension) is unchanged. For most people they have therefore paid 
capital to clear a rent liability for a period when in all probability they 
will no longer live in the flat.  

If I have 50 years to go on a lease where I “own” 40%. I originally paid 
a premium that effectively paid off my liability to pay 40% of my rent 
and I continue to pay 60%. For most people they will have 
mortgaged to pay the 40% so will be paying interest on that capital. 
Then I extend by 50 years. I will pay a further premium that means I 
only have to pay a peppercorn rent for the flat in 50 years’ time for 
the following 50 years or I may have paid a premium that means I 
only have to pay 60% of my rent for that period.  

However , either way today I will continue paying 60% of rent and 
probably be paying an increased mortgage for the money I 
borrowed to pay the original premium and for the extension.  

It makes no financial sense to borrow money to reduce the rent 
liability in 50 years’ time and not reduce the rent liability being paid 
now.  

If such arrangements are allowed either:- 

(i) the premium must be pro rata’d to reflect the % “owned” with 
the extended lease having a consistent % outstanding 
throughout; or 
 

(ii) if the full premium is paid the rent for the extension period must 
be a peppercorn in which case once the extended period 
arrives the lease will be fully staircased.  

Q:62  

9.42  We invite the views of consultees as to whether the proposed 
requirements for a collective freehold acquisition claim that: 

(1) two-thirds of the residential units in a building or on an estate 
must be let on long leases; and 

(2) leaseholders of at least half of the residential units in the building 
or on the estate must participate in the claim; 

should be relaxed where a building or estate includes residential 
units let on shared ownership leases. 
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No. The rationale for this is not understood.  We cannot see any particular 
rationale for this.  

9.43  If consultees think that the requirements should be relaxed, then how 
should this be done? 

(1) Should shared ownership properties be ignored altogether when 
determining the number of residential units in a building or on an 
estate, and whether the necessary percentage requirements are 
met? 

(2) Alternatively, should shared ownership leaseholders be treated 
as long leaseholders for these purposes, even though they 
cannot themselves participate in the collective freehold 
acquisition? 

(3) Is there another approach which could be used? 

  N/A -  as above this should not be done.  

Q:70 

11.13 We provisionally propose that a single procedure should apply to all 
enfranchisement rights. 

Do consultees agree? 

Agreed. There is no reason why a single procedure (similar or the 
same as that under the 1993 Act) couldn’t apply to both houses 
and flats/all residential units.  

Q:71 

11.17  We provisionally propose that a single set of prescribed forms be 
introduced for bringing and responding to enfranchisement claims, 
namely an Information Notice, a Claim Notice and a Response Notice. 

Do consultees agree? 

Agreed in principle.  

Consultation about the layout and content may be helpful to make 
them more accessible.  

Further the fact they need to be obtained from paying platforms not 
generally easily accessible to the public could be reviewed.  

Q:72  

11.24  Do consultees consider that a party who is giving an enfranchisement 
notice should be required to sign that notice? 

 Yes, provided electronic signatures are permitted along with signatures 
on behalf of a party by solicitors, attorneys or duly appointed agents. 
A rule giving clarity as to who can and cannot sign for companies, 
individuals and groups of individuals is required.  
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11.25  Do consultees consider that an enfranchisement notice should only be 
challengeable for validity if it has not been signed by or on behalf of 
the minimum number of leaseholders required to bring the claim? If not, 
what do consultees believe the minimum requirement should be for 
such a notice to remain valid? 

 Freeholders are entitled to some kind of certainty that a claim is 
properly made. Accordingly, enfranchisement notices should continue 
to be challengeable for validity on the usual principles which are not 
unclear or difficult.  

11.26  Do consultees consider that a Claim Notice should include a statement 
of truth confirming that specified checks (if required) have been carried 
out? 

 Yes 

Q:73  

11.30  We provisionally propose that: 

(1) leaseholders be permitted to serve an Information Notice on their 
immediate landlord or a superior landlord requiring the recipient 
to provide the name and address of his or her landlord and any 
other superior landlord of whom he or she is aware; and 

(2) the recipient of an Information Notice who fails to respond should 
be liable to pay any costs of leaseholders that are wasted as a 
result of the information not having been provided. 

Do consultees agree? 

Agreed. Something reflecting Section 40 Notices in the  Landlord and 
Tenant Act 1954 and the current ability to serve information notices 
under the 1993 Act is appropriate.  

Q:74  

11.39  We provisionally propose that Claim Notices should include full details 
about leaseholders' claims, and proof of the leaseholders' title. 

Do consultees agree? 

Agreed.  

11.40  We invite the views of consultees as to whether a single prescribed 
Claim Notice should apply to all enfranchisement claims, or whether 
separate forms should be provided for different enfranchisement 
claims. 

 Different prescribed forms for different types of claims are preferable. 
Different information is needed for the different claim. A single 
prescribed form with the blanks and crossing through sections  tends to 
result in very long forms that are not easy to follow and confusion and 
mistakes (and so more litigation and costs).  
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Q:75  

11.43  We provisionally propose that leaseholders seeking to bring a 
collective freehold acquisition claims should not be required to serve 
notices on other leaseholders inviting their participation in the 
proposed claim. 

Do consultees agree? 

Given the proposals to have period when further enfranchisement 
cannot take place it cannot be right as a matter of principle to have 
some leaseholders kept in the dark. Given the proposals that people 
ultimately have a right to participate it seems sensible they have the 
opportunity to step forward from the outset. It is not clear that there is 
any real difficulty in serving notices on all the leaseholders in a block. 

Q:76  

11.46  We provisionally propose that the service of a Claim Notice upon a 
competent landlord should not create a statutory contract between 
the leaseholders and the landlord. 

Do consultees agree? 

11.47  We invite the views of consultees as to whether there are any other 
effects of a statutory contract that we would need to provide for in some 
other way. 

 Agreed. Nothing to add. 

Q:77 

11.52 We provisionally propose that Response Notices should: 

(1) state whether the leaseholder's right to enfranchise is admitted or 
denied, and the basis for any such admission or denial; 

(2) state whether the landlord accepts or rejects the leaseholder's 
proposals, and set out the landlord's own proposed terms; 

(3) attach a draft contract, lease or transfer; 

(4) contain an address within England and Wales at which the 
landlord can be served; and 

(5) be accompanied by proof of the landlord's title. 

Do consultees agree? 

 Agreed – although (3) will affect timing. It may be preferable to 
provide that it be provided or confirmation be given of the date it will 
be provided by which is not to be any later than X.    

 

Q:78  
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11.60  We provisionally propose that: 

(1) leaseholders making an enfranchisement claim should serve 
their Claim Notice on their competent landlord (the first superior 
landlord who holds a sufficient interest in the premises to be able 
to grant the interest claimed); and 

(2) in the case of joint owners of a single freehold, or in the case of 
a split freehold or other reversion, leaseholders will only be 
required to serve the Claim Notice on one landlord, and it will be 
for that landlord to serve copies of that notice on other landlords. 

Do consultees agree? 

 Agreed. 

Q:79  

11.82 We provisionally propose that: 

(1) leaseholders making an enfranchisement claim should serve their 
Claim Notice on their competent landlord (the first superior 
landlord who holds a sufficient interest in the premises to be able 
to grant the interest claimed); and 

(2) in the case of joint owners of a single freehold, or in the case of a 
split freehold or other reversion, leaseholders will only be 
required to serve the Claim Notice on one landlord, and it will be 
for that landlord to serve copies of that notice on other landlords. 

Do consultees agree? 

No. A split freehold is very different. The Landlords have no shared 
interest and may not be connected, There is no proper basis for an 
assumption that informing one informs both.  

It is the leaseholders’ responsibility to serve the claim notice on all 
relevant landlords as is the current position. Given the freeholder is 
already in a position where the leaseholders are compulsorily 
acquiring its property the landlord should not have the burden and 
the costs of having to locate and serve the other landlords. This 
responsibility should be for the leaseholders as it is their claim. 

Q:80 

11.95  We provisionally propose that: 

(1)  before serving a Claim Notice, leaseholders should be 
required to check their 
competent landlord's address as shown at HM Land Registry; 

(2) before serving a Claim Notice using Service Route B 
leaseholders should be required to: 

(a) search the Probate Register; 
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(b) search the Insolvency Register; and 

(c) (in the case of a company landlord) check its status at 
Companies House; 

(3) if an individual landlord is dead, the designated address for 
services should be the address of any personal 
representatives at the address given in any grant of probate; 

(4) if an individual landlord is insolvent, the designated address for 
service should be the address for his or her trustee in 
bankruptcy as shown on the Insolvency Service website; 

(5) if a company landlord is insolvent, the designated address for 
service should be the address for its administrator, liquidator, 
or receiver as listed at Companies House; if no such person 
has been appointed, the Official Receiver should be served; 

(6)  before serving a Claim Notice using the No Service Route, 
leaseholders should place an advertisement in the London 
Gazette inviting owners of the premises to contact the 
leaseholders within 28 days; and 

(7)  where leaseholders know the identity of the landlord but 
do not have an address for him or her falling within Group A 
or B, they should carry out the checks referred to at (2) 
above, before placing an advertisement in the London 
Gazette. 

Do consultees agree?  

 Agreed.  

Q:81 

11.101  We provisionally propose that landlords who fail to serve a 
Response Notice within the prescribed period should no longer be 
required to transfer their freehold interest, or grant a lease extension, 
upon the terms set out in the Claim Notice. 

Do consultees agree? 

Agreed. However there should be an ultimate long stop date after 
which the landlord is debarred from intervening.  

Q:82 

11.106  We provisionally propose that: 

(1) the competent landlord (rather than the leaseholder) should be 
responsible for serving copies of the Claim Notice upon 
intermediate leaseholders or third parties; and 

(2) where the competent landlord fails to serve a copy of a notice 
on an intermediate landlord, the intermediate landlord should 
be able to bring a claim against the competent landlord for 
any losses arising. 
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Do consultees agree? 

Not agreed. As set out above, it is the leaseholders’ claim and it is 
putting an unfair burden on freeholders or competent landlords who 
do not necessarily want to sell their property to have to incur the costs 
of locating all other intermediate landlords.  

Further, if the competent landlord is missing or insolvent and inactive 
the right to bring a claim may be valueless.  

Q:83 

11.132 We invite the views of consultees as to: 

(1) whether a landlord should be entitled to apply to the Tribunal for 
an order setting aside a determination of an enfranchisement 
claim that has been made in his or her absence; and 

(2) if so, the criteria which the landlord should be required to satisfy 
before any such order can be made. 

Agreed. Similar to setting aside a judgment. An irregular determination 
(not properly served etc) or the CPR 3.9 criteria plus being able to show 
there is a real prospect of a different outcome with their participation.  

Q:84  

11.143 We provisionally propose that detailed conveyancing 
regulations need not generally be made in relation to enfranchisement 
claims. Do consultees agree? Notwithstanding the general proposition, 
are there particular stages of the conveyancing process, or particular 
types of claim, in relation to which conveyancing regulations would still 
need to be made? 

  

Agreed – although there is a value in keeping the framework that is 
currently in the existing legislation to give a timetable to work to so that 
the claims do not drift (in the way 1954 Act claims can).  

Q:85  

11.146 We provisionally propose that: 

(1) a landlord should serve a Response Notice no later than six 
weeks after the date on which the Claim Notice was sent by post 
or delivered by hand to the competent landlord; 

Conveyancers will be better placed to indicate the time 
required given the need for the contract etc.  

(2) a landlord who has received a Claim Notice should serve any 
intermediate landlords and third parties to the existing lease 
within 14 days; and 

No – see above. 
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(3) if a Response Notice has been served, either party should be 
entitled to apply to the Tribunal for a determination of the claim 
21 days thereafter. 

Do consultees agree? 

There is no reason in principle why the current 2 month deadline 
cannot be shortened a little but not so that most people will 
struggle. 21 days seems short.   

Q:86  

11.153 We provisionally propose that: 

(1) an enfranchisement claim should not be deemed to have been 
withdrawn because procedural time limits have been missed by 
the leaseholder; 

(2) a landlord who has served a Response Notice should be able to 
apply to the Tribunal for an order striking out a Claim Notice if a 
procedural time limit has been missed by the leaseholder; 

(3) in a collective freehold acquisition claim, other groups of 
leaseholders should also be able to apply to the Tribunal for an 
order striking out the Claim Notice if the leaseholders bringing 
that claim have missed a procedural time limit; and 

(4) in either case (2) or case (3) above, the applicant for such an 
order should be required to give the leaseholder(s) bringing the 
claim 14 days' written notice of the intended application. 

Do consultees agree? 

 This seems sensible provided the landlord’s costs will be payable in 
situations where a leaseholder has missed a deadline.  

Q:87  

11.157 We provisionally propose that the benefit of a Claim Notice 
should be transferred automatically upon assignment of the 
leaseholder's lease, save where the assignment expressly states that 
the benefit of the Claim Notice will not be transferred. 

Do consultees agree? 

Agreed.  

11.158 We provisionally propose that when a Claim Notice has been 
assigned, the landlord should continue to be able to serve documents 
on the assignor until he or she is given notice of the assignment of lease. 

Do consultees agree? 

 Agreed.  

 



39 
 

Q:88 

11.170 We provisionally propose that a landlord who has been deemed 
served with a Claim Notice will be liable to pay the leaseholder's 
wasted costs if the landlord disposes of his or her interest between the 
date on which the Claim Notice was deemed served and the point at 
which the notice appeared on the register of title or is entered as a land 
charge, provided that the leaseholder's application to register was 
made not less than 14 days after the Claim Notice was posted or 
delivered by hand to the competent landlord. 

Do consultees agree? 

 No. There is no reason why a leaseholder cannot file a unilateral notice 
at the Land Registry as soon as the notice is served. That will put a 
landlord and any purchaser on notice very quickly. The proposal is 
unclear. Does disposal mean contract to sell or complete a contract 
which pre-dates the notice? It seems it may penalise a landlord who in 
fact has no notice and innocently proceeds with a transaction where 
the leaseholder(s) have a means of protecting themselves on the 
register.  

Q:89  

11.173 We provisionally propose that, in the case of a lease extension 
claim, where the landlord's interest is held subject to a mortgage: 

(1)  a landlord should be under an obligation to: 

(a) inform his or her mortgagee of the grant of a lease 
extension not less than 21 days before completion; 

(b) give his or her leaseholder written confirmation that such 
notice has been given; and 

(2) the leaseholder should be required to pay the purchase money 
into court if: 

(a) the landlord's mortgagee requests; or 

(b) the leaseholder has not received confirmation that the 
required notice has been given to the landlord's 
mortgagee. 

Do consultees agree? 

 Agreed.  

Q:90 

11.176 We provisionally propose that, in the case of a lease extension 
claim, where the leaseholder's interest is held subject to a mortgage: 

(1) the leaseholder should be under an obligation to give the lease 
extension to his or her mortgagee within one month of 
registration; and 
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(2) if the leaseholder does not do so, he or she will be liable for any 
losses that occur as a result. 

Do consultees agree? 

Agreed. We imagine this will depend on the leaseholder’s terms and 
conditions of mortgage.  

11.177 We provisionally propose that, in the case of an individual 
freehold acquisition claim, where a leaseholder elects to merge his or 
her leasehold and freehold titles, a deed of substituted security will not 
be required if written notice has been given to the leaseholder's 
mortgagee and no objection has been raised. 

Do consultees agree? 

Agreed in principle. Full consultation with lenders and Land Registry 
required to ensure it is workable.  

Q:91 

11.179 We provisionally propose that where the consent of a third party 
to any grant or transfer is required: 

 (1) the grant or transfer may be registered without such consent 
being given; but 

 It is not currently understood how this would work where a mortgage 
company’s consent is required as it would be to place the borrower in 
breach.   

 (2) the landlord should be required to inform the beneficiary of the 
transaction not less than 21 days before the completion, and also 
within 14 days or completion; and 

 Agreed.  

 (3) if the landlord fails to inform the beneficiary as required, he or 
she will be liable for any losses that occur as a result. 

 Do the consultees agree?  

 Agreed.  

Q:92  

11.182 We provisionally propose the following. 

(1) Any lease extension, leaseback or transfer executed as part of 
an enfranchisement claim must contain a statement recording 
that it was executed pursuant to the relevant statutory provisions. 

(2) HM Land Registry should: 

(a) include a note on the relevant registered title(s) of any 
interest granted or transferred (or in the case of an 
intermediate lease, surrendered and re-granted) as part of 
an enfranchisement claim that the interest had been 
executed pursuant to the relevant statutory provisions; 
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(b) in the case of a collective freehold acquisition, include a 
note of any period during which a further such claim cannot 
be made without the permission of the Tribunal. 

Do consultees agree? 

 Agreed.  

Q:93 

11.183 How and to what extent has the exercise of enfranchisement 
rights been slowed down, prevented or made more costly by: 

(1) the existence of separate procedural regimes for different 
enfranchisement rights; 

There may have been some adverse impact for those who do 
not know the regimes. For those that do the  problem is really 
just how complex and opaque the qualifying criteria are under 
the 1967 Act.  

(2) the current rules on missing and uncooperative landlords; 

The fact they are missing or uncooperative has all the adverse 
effects. Its not so much that the rules themselves do save for 
the lack of clarity between the County Court, the First-tier 
Tribunal and the Upper Tribunal as to who deals with what 
aspects depending on what piece of the legislation a claim 
falls under. Unifying everything in the First-tier Tribunal would 
help significantly.   

(3) the time taken collecting up-to-date landlord contact details; 

NA  

(4) the time it takes to prepare enfranchisement notices; 

NA.  

(5) the current law on the service and validity of notices; 

NA.  

(6) the consequences of a landlord's failure to serve a counter-
notice under the 1993 Act; and 

NA.  

(7) the provisions for deemed withdrawal of a notice of claim set 
out in the 1993 Act? 

Deemed withdrawal of claims occur and usually sound in a 
claim against the solicitors acting.  

Where possible, please provide figures to support your response. 
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11.184 To what extent would our proposals for a unified and 
consolidated enfranchisement procedure, with prescribed notices 
and forms, reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement 
regime? 

The main benefit will be in a house related claim. However a 
single, clear, consolidated regime cannot hurt.  

11.185 To what extent would our proposals for dealing with missing or 
uncooperative landlords speed up the enfranchisement process and 
reduce the costs typically incurred by leaseholders in these cases? 

 Using one appropriate single tribunal – eliminating transfers - will 
make the biggest difference.  

Q:94 

12.60 We provisionally propose that the current division of responsibility for 
the resolution of enfranchisement disputes and issues between the 
county court and the Tribunal should end. All such matters should be 
determined by the Tribunal. 

Do consultees agree? 

Agreed. One place with the knowledge and experience will be a 
major plus.  

Q:95 

12.68 We invite the views of consultees as to whether it would be desirable 
for certain valuation-only disputes to be determined by a single 
valuation expert rather than by the Tribunal at a full hearing. If so, we 
invite consultees' views as to: 

(1) the types of case in which such an alternative track for dispute 
resolution would be appropriate (in particular, whether it should 
operate only in respect of low value claims, or wherever the 
difference between the parties' positions is such that it would be 
disproportionate to proceed with a full hearing); and 

(2) the rules that should govern its operation. 

Yes in low value claims where there are no particularly complicated or legal 
issues in relation to the premium. There could be standardised directions similar 
to the form in which they are currently issued but simplified and focused on 
valuation alone.  

Consideration could be given to a procedure more akin to PACT which is used 
in business lease renewals so that low value premiums could be considered on 
paper and on the basis of the valuers’ reports. This would significantly reduce 
costs in taking premium disputes to the Tribunal.  
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However, unlike PACT there should be a right to appeal as there are with 
current paper determinations by the Tribunal.  

Q:96 

12.70 How and to what extent has the exercise of enfranchisement 
rights been slowed down, prevented or made more costly by: 

(1) the threat of lengthy and potentially expensive litigation; and 

The exercise of enfranchisement rights do not appear to be 
prevented or slowed down by the threat of lengthy and 
potentially expensive litigation – although that threat definitely 
encourages settlement. Most valuers, in particular, are very 
pragmatic and conscious of what is and is not disproportionate 
to fight over. 

(2) the fact that some disputes arising during an enfranchisement 
claim may need to be resolved by the Tribunal, whilst others fall 
to be determined by the 
court? 

The jurisdictional split results in increased cost and causes 
delay waiting for transfers etc. Sometimes all are confused 
about what should be where. The tribunal has the benefit of 
great consistency in the knowledge and experience of the 
subject matter.  
 

12.71 To what extent would our proposal that all enfranchisement 
disputes be dealt with in a single forum save landlords and 
leaseholders time and money? 

 It would undoubtedly reduce costs and time lost in complex matters 
that become heavily litigated. Where, as in the vast majority of 
matters, parties are pragmatic and settle or confine themselves to the 
disputes about premiums its unlikely to make any difference. 

13.94  We provisionally propose that where an enfranchisement claim fails 
or is withdrawn, or the Claim Notice is struck out, leaseholders should 
be liable to pay a percentage of the fixed non-litigation costs that 
would have been payable had the claim completed. 

Do consultees agree? 

In those circumstances the costs arising out of the claim should be 
payable by the leaseholders in the same way they currently are.  

13.95  We also provisionally propose that the percentage of the fixed non-
litigation costs that should be payable in those circumstances should 
vary depending on the stage that the claim has reached. 

Do consultees agree? If so, what percentages should apply at 
particular stages of the  claim? 
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Not agreed. This is very arbitrary. If the leaseholders make an invalid 
claim (i.e. a claim where they are not entitled) or miss deadlines to the 
extent that the landlord is forced to make an application to the Tribunal 
or have their notice struck out then the leaseholder should pay the 
landlord’s costs. The landlord’s costs have only been incurred because 
the leaseholders want to acquire an interest that a landlord does not 
have to sell. It is not clear why a landlord should only be compensated 
for a proportion of its costs in those circumstances.  

Q:101 

13.98 We provisionally propose that a landlord should have a right to seek 
security for his or her non-litigation costs. Do consultees agree? 

Agreed.  

 

Q:102  

13.101 We provisionally propose that a landlord should have a right to 
apply to the Tribunal for an order prohibiting named leaseholders from 
serving any further Claim Notice without the permission of the Tribunal. 

Do consultees agree? 

Agreed. 

Q:103 

13.110 We provisionally propose that the existing limited powers of the 
Tribunal to order one party to pay the litigation costs of another party in 
an enfranchisement claim should apply to all disputes and issues that 
it is to decide (except in respect of orders made under the No Service 
Route, orders permitting a landlord to participate in a claim or to set 
aside a determination, and orders striking out a Claim Notice). 

Do consultees agree? If not, what types of disputes and/or issues should 
be excluded from such restrictions and why? What powers to make 
orders in respect of litigation costs should apply in such excluded 
cases? Should parties be able to agree that costs shifting will apply to 
all or part of a claim? 

No. Either the Tribunal should have comprehensive and wide powers to 
deal with litigation matters in relation to enfranchisement claims (in 
which case it should have all of the power to order that the Court 
does). Or the restricted position should remain. 

The potential consequences, if the Tribunal has greater but not full 
powers, is unnecessary and frivolous litigation because parties will not 
be dis-incentivized in bringing claims or delaying matters that have no 
merit. This will have a disproportionate impact on leaseholders as well 
as landlords in terms of delay or costs.  

Q:104 
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13.114 We provisionally propose that the scope of the Tribunal's existing 
power to order one party to pay any of the litigation costs of another 
party should not be extended. 

Do consultees agree? 

As above. If the Tribunal is going to have comprehensive powers to 
deal with all disputes it needs to have comprehensive powers to order 
costs. Otherwise, this will lead to the parties using litigation frivolously 
which will have the opposite effect to that intended which is to 
increase costs and delay.  

Q:108  

15.29     We invite the views of consultees as to: 

(1) whether a separate, simplified valuation regime should be 
created for low value and/or straightforward enfranchisement 
claims; and 

(2) how such low value and/or straightforward claims should be 
identified. 

There is an argument for a separate simplified valuation regime for low 
value claims.  

Q:109  

15.37 Do consultees consider it desirable to seek to treat commercial 
investors differently from owner-occupier leaseholders in respect of the 
premium payable for the exercise of enfranchisement rights? 

 

No. There is no proper principled basis for this. In addition it is not clear 
how it is proposed to distinguish between commercial investors  and 
owner-occupier leaseholders unless this is via the means of a residents’ 
test. The potential for extensive satellite litigation is huge.  

15.38 If so: 

(1) do consultees consider that it might be possible to distinguish 
between such leaseholders: 

(a) by reference to whether the leaseholder is exercising 
enfranchisement rights for the first time; 

Not fairly. People move. Do all the other leaseholders get 
penalised because one of their number has previously 
enfranchised?  

(b) by reference to whether the leaseholder is exercising 
enfranchisement rights in respect of his or her only or main 
home; or 

As set out elsewhere in the response to this consultation, if 
there is consideration to reintroducing the residence test a 



46 
 

wider and more detailed consideration and consultation 
should be entered in to.  

(c) by some other means? 

Q:116  

15.91 We invite the views of consultees as to whether it should be possible 
for leaseholders to elect to accept a restriction on development to 
prevent development value from being payable as part of an 
enfranchisement valuation. 

 This is currently possible as part of the normal negotiations between the 
landlord and the tenant in any collective enfranchisement claim. 
However, it should not be the case that a leaseholder should be able 
to elect whether or not the landlord get redevelopment value of a 
restriction on development.  

If that is a value inherent in the property and the landlord is deprived 
of it by compulsory acquisition they should be compensated.  

This seems disproportionately unfair on landlords. What if a landlord has 
already obtained planning permission and begun the preparatory 
works for a development and incurred costs? 

 We do not think development value comprises an enormous 
proportion of the premium so we do not agree this would significantly 
reduce costs and improve the availability of enfranchisement. 

 Q:118  

15.107 We invite the views of consultees as to the desirability of an online 
calculator for enfranchisement valuations and the types of claim for 
which it could be appropriate. 

 We believe that there used to be a government online calculator 
which was very useful in simple claims where the lease was at least 80 
years in length and no marriage value was payable. Can this form of 
calculator not be reinstated?  

Q:126 

16.118 We provisionally propose creating a statutory duty on the 
landlord who has conduct of an enfranchisement claim to act with 
reasonable care and skill, and to act in good faith, in respect of the 
interests of other landlords. 

Do consultees agree? 

 Agreed – similar to the duty in the 1993 Act.  

Q:127 

16.121 We invite the views of consultees as to whether an intermediate 
lease created as part of a collective freehold acquisition claim should 
be acquired by a nominee purchaser on any subsequent collective 
freehold acquisition of the premises. 

 They should not be immune from acquisition. 

Q:128  
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16.123 We provisionally propose that, where the leaseholder of a flat 
also holds an intermediate lease in respect of that flat, the intermediate 
lease of that flat should not be acquired on any collective freehold 
acquisition of the premises. 

Do consultees agree? 

Agreed. This is the main bar to parties agreeing lease extensions 
outside the Act where there is an intermediate landlord in place.  

Q:129  

16.125 We provisionally propose that, in a collective freehold 
acquisition claim, where there is an intermediate lease of the whole 
building, but not all the flats within the building are let on long sub-
leases (so the intermediate leaseholder would be treated as the 
qualifying tenant of some of the flats), either: 

(1) the whole of the intermediate lease should not be acquired; or 

(2) the whole of the intermediate lease should be acquired, but 
there should be a leaseback to the intermediate leaseholder of 
flats of which he or she would be the qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, 
which approach is preferred and why? 

Proposal (2) would be a better and clearer outcome for all parties and 
the future arrangements if the necessary practicalities can be 
provided for.  

Q:130 

16.129 We provisionally propose that, as part of any collective 
freehold acquisition claim: 

(1) leases containing common parts together with other property 
should continue to be capable of being acquired by the nominee 
purchaser where it is reasonably necessary for the proper 
management or maintenance of those common parts; and 

Agreed.  

(2) the Tribunal should have power to sever a lease containing 
common parts together with other property, or to introduce new 
or varied easements to ensure proper management or 
maintenance of those common parts, as an alternative to 
ordering that the whole of the lease be acquired by the 
nominee purchaser. 

Do consultees agree? 

If the landlord wishes to retain the other property yes. However, if the 
landlord does not wish to retain it without the property being 
acquired there is no rationale or reason why the nominee purchaser 
should not be required to acquire the lease. 
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Q:131  

16.133 We provisionally propose that a lease of common parts granted 
for development purposes should not be acquired by a nominee 
purchaser on a collective freehold acquisition claim unless: 

(1) the severance of any part of that lease; and/or 

(2) the introduction of new, or the variation of existing, easements; 

would both permit the proper management of any common parts, 
and substantially preserve the intended development. 

Do consultees agree? 

 Agreed.  

Q:132 

16.137 We provisionally propose that leaseholders holding sub-leases 
granted out of leases that had previously been extended under the 
existing or any future statutory enfranchisement regime should be 
entitled to bring, or participate in, an enfranchisement claim. 

Do consultees agree? 

Agreed provided the leaseholders otherwise qualify to participate.  
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From   
Sent: 03 January 2019 01:50 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Cc:  

 
 

Subject: My Comments towards the reform of Leasehold Enfranchisement & Purchase of Freehold 
 
Dear Sir/ Madam 

 

Firstly, I wish you a Happy New Year and I thank you for organising the excellent 

Leaseholder consultation event you held on the 27th of November 2018 at the Minister 

of Justice. I attended the event and I was very pleased with all of the speakers and the 

Q & A afterwards. I came away knowing many, many Leaseholder who are as aggrieved 

as I am with the current Leasehold enfranchisement and purchasing of freehold 

legislation. 

 

Secondly, I wish to make the following comments towards the reform of Leasehold 

enfranchisement: 

 

The British property law is overly stacked in favour of Landlords. 

Even in human rights terms, it gives very little consideration to residential leaseholders.  

Leasehold residents occupy the majority of the building. We are by far the longest serving 

tenants in the building and yet we are all living in a time bomb, because current UK 

legislation makes Leasehold flats very expensive depreciating assets. In almost every 

other country around the world residents who purchase flats do not have this time bomb 

hanging over them. It is now time for the British legislature to radically reform and give 

Leaseholders the safety and security we deserve. 

In the UK, Landlords are either companies or individuals who seldom live in the same 

blocks with their leaseholders, but the law sets them out as having the greater interest in 

the property. Landlords have an exponentially appreciating asset to the great cost of their 

Leaseholder residents who simply want a secure home.  

This is totally unfair, and I ask the Law to remove marriage value payments. Only 

remaining ground rents should be paid to Landlords when Leaseholders wish to purchase 

their freeholds or extend their leases. This is a fair payment to the Landlords, because 

when they purchase a property its freehold value is predominantly based on the future 

ground rents payable by Leaseholders. 

I have read the Law Commission’s notes on this consultation, and I understand that 

European Human Rights Law recognises that the interests of freeholders need to be 

protected.  

Whilst I agree with this I believe current UK legislation does not adequately recognise the 

Human Rights of residential Leaseholders. If a Leaseholder cannot afford to pay vast sums 

of money to extend their lease or purchase their freehold from a Landlord who has never 

lived in the property or paid any monies out of his own pocket to maintain the property or 

paid anything to insure the property the Landlord can still make the innocent Leaseholder 

homeless. Clearly THIS IS WRONG and we as a society cannot accept this unfair 

inequality!!! 



Landlords only have a commercial interest in a property and they can never be made 

homeless. British legislation must now recognise the basic Human Rights of Leasehold 

tenants and that they have a greater Interest in the property. Leaseholders should no 

longer be made homeless or be burdened by the threat of being made homeless by the 

unfair demands of a Landlord.  

Another area where the Law needs to be changed is the need for the Leaseholders to pay 

for both parties’ valuations and legal costs when they are trying to extend our lease or 

purchase our freeholds. These costs can be six or seven figure sums and just the threat 

of these costs is stopping Leaseholders from extending our leases or purchasing our 

freeholds. I would also like Law makers to ask Landlords to pay for their own legal and 

valuation costs, if they do not agree with the valuations presented by the Leasehold 

tenants. 

I am currently in a situation, where we comprise of 520 residential Leaseholders and our 

Landlord is one of the largest property companies, of which a family owns the majority 

stake. They have been voted the worst property company for many years and they have 

also been voted overall Britain's second worst company.  

We leaseholders are billed very high service charges and we are continually threatened by 

legal action. Furthermore our Landlord also manages our block and we have to pay their 

£165,500 per annum management charges. In addition, we also have to pay several 

hundred thousand pounds in extra management charges when works are undertaken. This 

is on top of the other tens/ hundreds of thousands that we have to pay to the surveyors 

and project managers they employ, and the other hundreds of thousands/millions of 

pounds to the contractors who carry out the works.   

We Leaseholders are desperate to purchase our freehold, but we know that our Landlord 

will go right up to the High Court and beyond to stop us from buying our freehold. We 

Leaseholders cannot afford to pay several million pounds in valuation costs and legal costs. 

THIS IS TOTALLY WRONG, and therefore we believe that Landlords must pay for their own 

valuation and legal costs.  

I have read on the Law Commission website that you are looking into the question that 

decisions made by the First-tier Tribunal/ Leasehold Valuations Tribunal be final and 

cannot be challenged. For reasons I have mentioned in my previous paragraphs above,  it 

is clear that this legislation along with the requirement for Landlords to pay for their own 

costs, would stop Landlords simply sitting back and making it as difficult as possible for 

Leaseholders to purchase our freehold or extend our leases. 

Lastly, I ask the Law Commission to seek reform in allowing communal spaces i.e. 

corridors, stairwells, entrance lobbies, lift shafts and communal gardens to be included as 

those spaces allocated to Leaseholders, when calculating the 75% floor area required by 

Leaseholders to purchase our freehold. Bearing in mind, we Leaseholders pay for ALL of 

the maintenance and insurance of the common areas and Landlords do not contribute a 

penny towards their upkeep, it is completely wrong that Landlords are seen as the only 

beneficiaries of these areas.  

I explain our plight once again. Our building has around 520 residential Leaseholders over 

8 floors. The commercial areas have approximately 20 shops, 3 offices over the ground 

floor and a disused basement (disused for over 30 years) which was formerly a gym.  

As you can see the number of residential Leaseholders is huge (in excess of 85% of the 

tenancies are residential Leaseholders) and yet because of the communal spaces and the 

commercial space, we may not qualify for the 75% floor area required to purchase our 

freehold. We Leaseholders pay for all of the lift maintenance, corridors, lobby, stairwells, 



etc. but CURRENT LEGISLATION does not give any recognition to us Leaseholders for these 

communal areas. Even though we pay for everything connected with these areas. Due to 

current Law we calculate that Leaseholders may not have the required 75%. THIS IS 

WRONG because we Leaseholders use the communal areas to access our flats and WE PAY 

for common areas upkeep, yet we do not have any beneficial legal right to these areas. 

THIS IS WRONG.  

 

I also ask that Legislation also demand Landlords to take long leases on the commercial 

parts of the building if Leaseholders wish to purchase the freehold. This seems very fair 

because both parties would then only be looking after the interest in the property which 

they would benefit from in the long-term. 

I ask the Law Commission, Parliament and the House of Lords to grant residential 

Leaseholders the changes I have written about above. We residential Leaseholders make 

up a huge part of British society and we contribute greatly towards the prosperity of our 

country. We pay our taxes, we pay for our homes and we pay for the maintenance of our 

homes. Buying freehold houses is becoming beyond the reach of most home owners and 

therefore home owners who are Leaseholders in blocks of flats are growing rapidly and we 

legitimately need protection and we need to be treated fairly. 

Please do not hesitate to contact me if you require any further clarification or if you have 

any further questions regarding any of the above. 

Kind regards 

Rakesh Tiwari. 

PS I have cc'ed some fellow leaseholders into this email.  

 





2.  Leaseholders pay for all of the upkeep or a part of the upkeep for all communal spaces like 
corridors, stairwells, lifts, lift shafts, foyer, bin stores, car parks etc. These areas need to be included 
in calculating the 75% area required by the leasehold residents to purchase the freehold or 
Leaseholders Right To Manage. 
 
3.  When Leaseholders wish to extend their leases the marriage value must be zero. Once again the 
Leaseholder has a greater interest in the property because it is his/ her home. It is totally unfair that 
the commercial interest of a landlord, who will have nothing to do with the Leaseholders property 
for decades can make the leaseholder eventually homeless. Landlords get their full compensation 
when they get the benefits of the future ground rents.  
 
In London and other cities, Leaseholders are being forced to take on massive debts simply to keep 
their homes. If they cannot take on this debt (especially people who are elderly or disabled) they are 
made homeless. We as a society cannot accept such unfair practices. 
 
I ask the consultation board at the Ministry of Justice to change the legislation taking into account 
the points I have written above. 
 
Kind regards 
 
Yours faithfully 
 
Rakesh Tiwari 
 
  
 



From: Ramilla Shah   
Sent: 04 December 2018 23:00 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Feedback to Law Commission on Freehold Enfranchisement Consultation Paper 
 

SYNOPSIS: In the main body of my feedback I have given detailed reasoning to the below points. 

 

1. Why right to freehold should be a must for both of the residential units in a building with only 
two leaseholds. 

2. COST of lease extensions and/or freehold purchase and/or commonhold would have to be 
kept very affordable for people to buy in. 

3. Freehold of a unit cost only 10 x the ground rent in the 1970s. This formulae got changed but 
leaseholders' human rights were not considered. 

4. In the current study it has been expressed that freeholders' human right would be affected if 
they do not get the full value of their investment. 

 

My feedback to this consultation is specifically relating to a building with two residential units, 
currently described as maisonettes. 

 

Where both maisonettes are on long leases but one maisonette owner also has the freehold of both 
the dwellings. 

 

WHY THIS ARRANGEMENT OF ONLY ONE LEASEHOLDER OWNING FREEHOLD OF BOTH FLATS DOES 
NOT WORK: 

For ease of reference Leaseholder A is also Freeholder of the property and Leaseholder B owns no 
freehold rights. 

 

• Leaseholder A breaks several covenants of the lease but as he is also freeholder, does not 
enforce any of these laws on himself 

• makes no contribution (has not done so since 1979) to any communal cost of maintenance 
or repair of the property 

• Leaseholder B is constantly subjected to bullying by freeholder – e.g. no access rights to prop 
up a ladder for repair or maintenance. Have to take him to court each time and legal costs 
borne by B. 

• Freeholder makes up and enforces rules that do not exist in the lease. 
• There is total imbalance of power 
• There is no service given in exchange by the Freehold to the Leaseholder in consideration of 

the payment of the ground rent.  



In fact, the freeholder expects payments permission to make any structural changes like 
replacing a rotten window, despite the lease clearly stating permission should not be 
withheld.  

 

 

WHAT WOULD BE THE SOLUTION AND WHAT CAN WORK: 

 

• In a building where there are only two long lease residential units, right to freehold should 
be given to both units. In such units there is no managing agent unlike a block of flats. To 
ensure clarity of maintenance and repair responsibilities, the lease of both properties should 
have equitable covenants providing for the maintenance of the main structure – the roof, 
drains, access and other communal parts. 

• If decision made that only houses should be freehold and flats should be on commonhold 
what happens to maisonettes? Currently such properties do not qualify for commonhold. 

• If decision made to convert all flat and maisonette owners to qualify for commonhold then 
the question of lease length does not arise. 

• Cost of commonhold or lease extension (if not allowed to convert to commonhold) should 
be: 

o 10 x ground rent (in 1979 this was the formulae used to calculate freehold). I have 
got paperwork to prove this. 

o If there is a very serious desire to abolish leasehold, one alternative is to pledge that 
every residential unit in England will be free of lease by 1st of January 2100 (that is 
first day of 22nd century). In your consultation papers it is argued that freeholders 
should be compensated for their freehold interest as it is their human right. 
Freeholders can be paid off for 81 years (remaining years from 2019 to 2100) of 
ground rent. This is another solution. It would be very easy for anyone to calculate 
the cost from the ground rent.  

In instances of leases where ground rents increase for e.g. every 10 years of the 
lease, an average amount can be calculated and used to compensate the freeholder. 

o If the leaseholder has lived in the property for say, over 25 years and owned it for 
more than 40 years, then should be allowed to get a lease extension or freehold or 
commonhold for 10 x the ground rent, or 1% of the current price of the property. 

o If leaseholder wishing to extend lease or purchase freehold of a property she is no 
longer resident of, she should not be penalised and put in the same category as a 
'buy to let' owner. Proof can be given that the maisonette was main family home for 
25 years. The main reason for moving out is additional space or to move for work or 
other circumstances. The low lease property cannot be sold in the open market and 
therefore the owner is forced to retain the property – earn whatever rent it attracts 
in order to pay to live elsewhere.  

 

• Currently many long term leaseholders (now pensioners) cannot afford to pay the high cost 
of lease extension plus the legal fees. This means the property is unsaleable and without 
that equity they cannot move anywhere else despite the property no longer suiting their 



needs. In other words, many of us are now long term prisoners in a property that does not 
serve the purpose it was originally bought for about 40 years ago. 

 

• All long leases in any residential units – houses, flats, maisonettes, mixed dwellings should 
be converted to outright ownership.  

• Compensation for the Freeholders: 
o One proposal is for the Government should compensate the freeholders to 'FREE' 

the leaseholder. The compensation money would indirectly come from the taxpayer 
– huge numbers would be leaseholders and freeholders anyway.  

When the slave trade was abolished the UK government paid off the slave owners to 
the tune of around £20 million in 1833 (modern equivalent of 17 billion pounds).  

o I understand that in Republic of Ireland a leaseholder could demand the freeholder 
sell up at a relatively low price using an agreed formula. Why can't such a formula 
not be used in England. Perhaps a different arrangement could be made to 
compensate the large landowners of wealthy area of Central London, Chelsea, 
Westminster, the City of London. 

 

 

IN CONCLUSION: I sincerely hope that this time there is a serious shake up of this centuries-old land 
ownership law. The Leasehold Reform Act 2002 did not help maisonette owners in any way at all. 

Many of us are stuck in flats or maisonettes with low leases and do not have the means to pay off 
the freeholder UNLESS the payment amount is made more nominal and legal costs shared by both 
parties.  

If nothing changes after this long and extensive study then many of us will have to hand over our 
property (which we believed we owned) to the freeholder when the lease runs out. To continue to 
stay there and pay market rent will not be affordable from our pensions and therefore we will have 
to revert to social security making up the shortfall.  

Also inability to sell the low lease property means it cannot be used to fund old age care – again the 
property will revert to the freeholder and the leaseholder will need to be taken care of by the state 
through social security! 

RAMILLA SHAH 
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Dear Sir/Madam,  
 
Leasehold home ownership: buying your freehold or extending your lease 
 
Thank you for the opportunity to respond to the above consultation.  The Residential 
Landlords Association (RLA) are very grateful for the opportunity to highlight their views as 
an organisation in relation to the Law Commission’s consultation on: Leasehold home 
ownership: buying your freehold or extending your lease.  
 
It is acknowledged that this is a very robust consultation, which considers many proposals 
and that the Law Commission recognise that many organisations will not complete all 
questions.  Accordingly, we have decided to concentrate on the questions, which we 
believe have the most impact on our members. It should not be assumed that we either 
support or disagree with any measures that we have omitted from the consultation exercise. 
 
That said, we recognise that the consultation has strong relevance to our members. 
According to the English Housing Survey and Census 2011, the total number of leasehold 
dwellings was 4.1m with 1.664m being owned by landlords within the private rented sector. 
The future value of these flats as investments and to provide a part solution to housing 
shortages will be impacted by the costs and changes of the enfranchisement process. 
 
The RLA also attended regional events in relation to this consultation.  We strongly 
welcome regional events to go hand in hand with future consultations where appropriate. 
However, we would welcome clarification on what research has been carried out that initially 
prompted this consultation.  Further to this, we would strongly welcome clarification on the 
size of the leasehold market and a definitive number on the number of leasehold landlords.  
 
About the RLA 
 
The Residential Landlords Association (RLA) represents the interests of landlords in the 
private rented sector (PRS) across England and Wales. With over 30,000 subscribing 
members and an additional 20,000 registered guests who engage regularly with the 
Association, the RLA is the leading voice of private landlords. Combined, the RLA members 
manage over a quarter of a million properties.  
 
The RLA provides support and advice to members and seeks to raise standards in the PRS 
through its code of conduct, training and accreditation. Many of the RLA’s resources are 
available free to non-member landlords and tenants.  
 
The Association campaigns to improve the PRS for both landlords and tenants, engaging 
with policymakers at all levels of Government to support its mission of making renting 
better. 

7th of January 2019 
 
 

 
Leasehold Enfranchisement Team,  

Law Commission,  

1st Floor,  

Tower,  

52 Queen’s Anne Gate,  

London, 

SW1H 9AG 
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Consultation Question 1. 
3.42 We invite the views of consultees as to whether a reformed enfranchisement 
regime should treat particular issues differently in England and in Wales. Consultees 
are welcome to share their views on this point here, or in response to questions 
which we ask later on particular issues. 
 
Given that both housing and planning are devolved matters to the National Assembly for 
Wales, the RLA would be supportive of treating a reformed enfranchisement regime as 
separate entity for both England and Wales. Furthermore, the UK Government are currently 
consulting on proposed reforms to the leasehold system in England, so it is important that 
issues that could impact Wales are given representation.  It is also worth pointing out, that 
the original 1967 Act was enacted to counter the issue of long term leases expiring in the 
South Wales area and the challenges this produced for home owners effected in extending 
the lease. 
 
Consultation Question 2.  
4.40 We provisionally propose that leaseholders of both houses and flats should be 
entitled, as often as they so wish (and on payment of a premium), to obtain a new, 
extended lease at a nominal ground rent. Do consultees agree?  
4.41 We invite the views of consultees as to:  
(1) the appropriate length of such a lease extension; and   
(2) the points at which the landlord should be entitled to terminate the lease (paying 
appropriate compensation to the leaseholder) for the purposes of redevelopment. 
 
The RLA are supportive of providing equilibrium for both leaseholders of flats and houses to 
be entitled to extend leaseholds. In principle, we are supportive of leaseholders being able 
to increase them as often as they like. However, leasehold increases should run long term 
leasehold periods making it unnecessary for leaseholders to require increasing a lease 
more than once or in the case of passing the property down to family members.  Where 
possible the charge for this should be as minimal as possible.  We believe that the 
freeholder should be able to terminate the lease if the leaseholder fails to pay the rent or 
fails to comply with any other obligations.  
 
The RLA is supportive of leaseholders having the opportunity to extend their lease period 
especially given the synergy between property values and low lease period levels. Ground 
rents should be abolished with full costs of the continued management of buildings 
transparently itemised as the additional cost is a barrier to leaseholders engaging in the buy 
to let market.   
 
Given the legal complexity of what the definition of what a house amounts to, we would be 
supportive of treating both houses and flats as an equal entity. Not only will this reduce the 
problems created by the legal definition but would improve the rights of owners of houses in 
line with those that own flats.  In its current form, owners of houses are allowed a fifty-year 
lease with a market rate lease where by it is common for flats to hold a lease in excess of 
ninety years at a peppercorn rate. We would be supportive of one entity with the improved 
rights stipulated from flat leasehold ownership.  
 
Consultation Question 3. 
4.46 We invite the views of consultees as to whether the right to a lease extension 
should in all cases be a right to an extended term at a nominal ground rent, or 
whether leaseholders should also have the choice:  
(1) only to extend the lease (without changing the ground rent); or   
(2) only to extinguish the ground rent (without extending the lease). 
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We believe that there should be a third option to this question with an option to extend the 
lease and extinguish the ground rent.  
 
During the UK Government’s recent consultation on leasehold reform on new build 
properties in England, the RLA responded by calling for the UK Government to return to its 
original call to abolish ground rents providing any continued costs of the management and 
maintenance of buildings are transparently itemised.  While it is encouraging that there 
appears to be strong appetite to charge ground rents at a peppercorn rate for new builds, 
we urge the government to consider its original position of abolishing ground rates and to 
extend their proposals to wider housing types.  However, we note that it might be 
appropriate to charge for communal services especially in blocks of flats with additional 
communal areas. Accordingly, we called for a transparent system of outlining costs incurred 
for the upkeep and maintenance of communal areas.      
 
Although we are in favour of abolishing ground rents, If the charge for ground rents was to 
continue, we would be in favour of leaseholders being able to increase the years on their 
lease without changing the ground rent.  We understand that some leaseholders have been 
subject to unfair ground rate increases that have been triggered after an initial number of 
years or indeed if the leaseholder has sought an increase in the terms of their lease. This 
we believe will create a fairer system for leaseholders and will reduce the probability of 
making short term decisions or being miss sold leaseholds.  
 
Consultation Question 4.  
4.52 We provisionally propose that:  
(1) a leaseholder claiming a lease extension should be entitled to a lease extension of 
the whole of the premises let under his or her existing lease, whether or not the 
entirety of the premises falls within the curtilage of the building;  
(2) landlords should be able to propose that other land be included within a lease 
extension, and that there should be no time limit within which that proposal can be 
made; and  
(3) there should be no power for landlords to argue that parts of the premises let 
under a leaseholder’s existing lease should be excluded from a lease extension.  
Do consultees agree? 
 
We agree that a leaseholder claiming a lease extension should be entitled to a lease 
extension of the whole of the premises let under his or her existing lease, whether or not the 
entirety of the premises falls within the curtilage of the building and that there should be no 
power for landlords to argue that parts of the premises let under a leaseholder’s existing 
lease should be excluded from a lease extension. We believe that there should be 
reasonable time constraints for freeholders to propose that other land be included within a 
leasehold. There have been instances of leases becoming so expensive that leaseholders 
have become unable to sell their homes should they wish to.   
 
Consultation Question 7. 
4.98 Do consultees consider that the ability of parties to enter into a lease extension 
outside the 1967 and 1993 Acts creates significant problems in practice?   
4.99 What steps, if any, do consultees consider could be taken to control or limit the 
use or impact of parties entering into a lease extension outside of a new statutory 
enfranchisement regime? 
 
We believe that there could be numerous problems for leaseholders in entering in to a 
leasehold extension outside of the 1967 and 1993 Acts, which would amount to an informal 
agreement outside of the legal framework. On the face of it, we appreciate why it might 
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appear to be advantageous to informally negotiate as under this proposal the leaseholder 
would only have to pay their legal and valuation costs while taking the formal route the 
leaseholder would incur these costs for both themselves and the freeholder. However, 
these initial cost savings presents a false economy to leaseholders with many examples of 
free holders using a ‘carrot’ and ‘stick’ approach in informal negotiations.  
 
Our main concern with operating outside of the statutory route, is that leaseholders do not 
have the protection of ground rent increases being reduced to nothing. However, when 
taking the informal route, freeholders can make any charges that they want including 
ground rent increases.   
 
In addition, when taking the formal route, the leaseholder has legal protection and even if 
negotiations are not satisfactory to the leaseholder, they can still take the case to tribunal. 
Of course, under the informal route, leaseholders will not have this option and will not be 
able to access advice and information otherwise obtained from taking the formal route.  
There have also been examples of leasehold extensions obtained via the informal process 
that have only incurred a twenty-year extension whereas by operating formally, ninety-year 
extensions are obtained.  This results in the leaseholder having go through the process 
again at a later point and considerable additional cost and time.  
 
We believe the informal process opens legal loopholes and that the process of leasehold 
extensions should be formalised with the costs incurred being met by both parties.  
 
Consultation Question 8.  
4.101 We invite consultees to tell us about their experiences in practice of the 
statutory provisions under the 1967 and 1993 Acts which enable a landlord and 
leaseholder, with court approval, to enter into a lease extension under which the 
leaseholder is precluded from exercising further enfranchisement rights in the future.  
4.102 Do consultees consider that similar provision should be made under any new 
enfranchisement regime? 
 
We are supportive of both parties entering into agreement via the formal procedure as 
outlined in the 1967 and 1993 Acts.  
 
Consultation Question 9.  
4.103 To what extent would our proposed uniform right to a lease extension at a 
nominal ground rent, for both houses and flats, increase the likelihood of 
leaseholders seeking lease extensions under (future) enfranchisement legislation? 
 
We believe that the proposed legislation would have a strong impact on take up of lease 
extensions. However, we also believe that it could have an impact on the buoyancy of the 
housing market and sales. The impact of unrestricted ground rents has had serious 
ramifications -especially on new builds- where people have found it difficult to sell their 
properties.  The proposed enfranchisement legislation may not only make homes more 
desirable on the market but could speed up the time homes are placed on the market. 
Thus, providing more housing options for people having difficulty finding a home.   
 
Consultation Question 10. 
4.104 We welcome evidence as to whether, and if so, how, an increase in the length 
of a statutory lease extension would affect:  
(1) the leasehold market; and  
(2) the mortgageability of leases. 
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See above.  In order to provide further insight into this area of the consultation, the RLA 
would welcome working with the Law Commission and surveying our membership to get a 
wider response to views on this question. Our research arm, PERLE, has the ability to 
conduct large scale surveys and has done on a variety of areas.  
 
Consultation Question 11.  
4.105 We have asked whether leaseholders should have the option of:  
(1) extending their leases without changing the ground rent; or  
(2) extinguishing their ground rent without extending the term of the lease.  
We welcome evidence as to the likely uptake of these options by leaseholders. 
 
Once leaseholders move into their properties, they often find additional unexpected costs 
and charges that negatively impact their ability to sell their home. According to data from 
Propertymark, 94% of leaseholders regret buying a leasehold property and 93% of 
leasehold property owners would not buy another leasehold again. Many leaseholders are 
first time buyers and were unaware of the potential of escalating ground rents.  
 
Further evidence from Propertymark suggests that very few leaseholders are actively 
looking to sell their property immediately, which suggests they are happy with their 
properties. However, their data also suggests that 70% of leaseholders are concerned they 
will not be able to sell their property in the future while over 50% say when they have tried 
to sell the fact their property is a leasehold has put off potential buyers.  
 
Again, we believe this would be an opportunity for the RLA to support the Law Commission 
or any other relevant partners. We believe it would be very beneficial to survey our 
members to assess to what extent leasehold flats in apartment blocks have fallen in value 
since 2011. Given that the formula for calculating the premium for lease extension is linked 
to property values then lower property values should result in lower leasehold extension 
costs.   
 
Consultation Question 12.  
4.106 To what extent does the current ability of parties negotiating a lease extension 
to include such terms as they may agree in the lease extension:  
(1) increase the duration and cost of the enfranchisement process;  
(2) increase the potential for disputes; and  
(3) lead to the imposition of onerous or undesirable terms upon leaseholders under 
the lease extension, resulting in additional future costs to leaseholders?  
4.107 To what extent would restricting parties’ ability to introduce new terms into a 
lease extension to terms which are drawn from a prescribed list:  
(1) reduce the time and cost involved in acquiring a lease extension;  
(2) reduce the potential for disputes; and  
(3) reduce future costs to leaseholders arising from the terms of the lease extension?  
4.108 Would this reform lead to a higher proportion of leaseholders seeking to 
exercise their right to a lease extension?  
 
The RLA have for a long time called for a specific housing court and we are pleased to 
learn that the UK Government will consult on this issue in due course. 
 
While appreciating that leasehold negotiation takes considerable time and resources on 
both the court and tribunal service, it is imperative that both freeholders and leaseholders 
have access to legal advice.  Accordingly, we believe that leasehold negotiation would be a 
prime example of legislation that could be covered by a dedicated housing court and could 
reduce any delays in hearings.  
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Consultation Question 13.  
5.30 We provisionally propose that, where an individual freehold acquisition claim is 
made:  
(1) the leaseholder should be entitled to a transfer of:  
(a) the whole of the building in which his or her residential unit is situated, even if 
parts of that building are not included within his or her existing lease; and   
(b) the whole of his or her premises let under the existing lease, whether or not the 
entirety of those premises falls within the curtilage of the building; and  
(2) there should be no statutory deadline or time limit for landlords to propose that 
other land originally let to the leaseholder, but now assigned to another, should also 
be included in the transfer, or that parts of the premises that are above or below 
other premises in which he has an interest should be excluded from the transfer.  
Do consultees agree? 
 
The RLA are supportive of all parts of the proposals above. We believe that this is a matter 
of improving the statutory rights of leaseholders and especially for those looking to 
purchase their freeholds.  When a leaseholder purchases their freehold they should quite 
rightly have the expectation that they have purchased the whole of their property leasehold 
with no additional areas exempt. 
 
Under current legislation, freeholders can obtain parts of the property which can result in 
parts of the property being issued with additional leases. There have been examples where 
gardens and even certain rooms or attic space have remained on a lease with no real 
option of the leaseholder ever fully owning their property or having full rights to these parts 
of their property.  
 
We understand that disputes such as these create considerable stress on the courts and 
tribunal services, and by abolishing such loopholes rights would be improved for the 
leaseholder and a more simplified system would be created,  
 
Consultation Question 25.  
6.96 We provisionally propose that the right of collective freehold acquisition should 
extend to the acquisition of the freehold of an entire estate consisting of multiple 
buildings.   
Do consultees agree?  
6.97 We invite the views of consultees as to how such a right might operate. Do 
consultees consider that there are any problems with the approach we have 
suggested at paragraph 6.95, or any other issues for which we would need to 
provide?   
 
On the subject of collective freehold acquisition, we would welcome clarification as to 
whether the Law Commission has taken account the likely difference in demand for 
collective enfranchisement from a block of four leasehold owner occupiers compared to a 
large block with many leasehold landlords.  
 
The RLA are supportive of the proposal to the right of collective freehold acquisition being 
extended to the acquisition of the freeholds of an entire estate consisting of multiple 
buildings. This would of course be advantageous for persons living in blocks of flats.   
 
Under the current legislation, a lease holder living in, for example, a block of flats, could 
have the means to purchase their freehold. However, they could be prohibited in purchasing 
the freehold by other occupants. The proposal allows collective groups to buy the estate 
with everyone individually being able to purchase their lease. The current opportunities and 
qualifying criteria for collective agreement are extremely complex and such a proposal 
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would streamline the process. Reverting to our concerns over the very definition of what 
amounts to a house itself, this reduces the complexity of the current 1967 and 1993 Act.   
 
Improving opportunities for collective enfranchisement will allow occupants to take control of 
the management of the building, and as a result the issuing of service charges.  This in turn 
could give an opportunity for those part of a collective agreement to have the control to 
extend leases, develop the building or even to sell parts of it off.  It also tackles the problem 
of absentee freeholders or mitigates those freeholder landlords not fully operating their 
management duties. While there are certainly opportunities for leaseholders to have more 
opportunities in collective enfranchisement, we remain concerned that many leaseholders 
might be ill-equipped to manage the administration of managing their own building or in 
organising the maintenance. In this context, we believe that building management is better 
left to managing agents with some form of representation or co-operation from 
leaseholders, but under a tighter scheme of regulation and accountability for the managing 
agent.  
 
Most of all, we believe the proposal will eradicate management fees, which is an issue for 
both leaseholders and freeholders alike. We also believe that collective agreements are an 
opportunity to build communities and increase decision making for those involved in the 
agreement. This can have advantages for both individuals and those landlords letting 
properties out on the private rented sector.  
 
Finally, the RLA would welcome an appreciation on the difficulties any one leaseholder 
would have in trying to co-ordinate a collective enfranchisement scheme in a block where 
there is a large proportion of absent leasehold landlords? 
 
Consultation Question 31.  
6.132 We provisionally propose to introduce a new power for leaseholders exercising 
the right of collective freehold acquisition to insist, if they so choose, that the 
freeholder take a leaseback or leasebacks of all parts of the premises (other than 
common parts) which are not let to participating leaseholders.   
Do consultees agree? 
 
As stated in our response to question twenty-five, we are supportive of collective 
agreements as it is an opportunity to abolish management fees and give occupants control 
and decision making. However, we also recognise that collective agreements can present 
negotiation problems especially where there are non-participatory occupants or empty 
properties.  One option to get around this is for investors to offer ‘white knight’ deals to fund 
the non-participatory occupants in return for shares or equity in the buildings. While this is 
one method to get around the problem, it can be a very expensive solution for leaseholders.  
 
Accordingly, the RLA are supportive of the proposal to introduce the new power to allow 
freeholders to leaseback non-participatory occupants.  We believe that this proposal will 
make collective agreement negotiations both cheaper and simpler. However, consideration 
should be given to those who would have decision making powers for the management of 
the building and how that would interact with the previous outright freeholder.  
 
Consultation Question 42.  
8.77 We provisionally propose that the requirement to own premises for two years 
before exercising enfranchisement rights in respect of those premises be abolished.   
Do consultees agree? 
 
In the main, the current requirement poses significant disadvantage for those with a 
leasehold below the eighty-year period. Accordingly, we are very supportive of the proposal 
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to abolish the two-year ownership requirement before enfranchisement can proceed. We 
believe that the current requirements have a very adverse impact on a number of groups 
including PRS landlords who would seek to let properties as quickly as possible on 
purchase.  We believe that the current requirement makes properties that have a lease 
undesirable to landlords in the PRS and this infringes housing options for many people who 
may wish to rent due to the flexibility, lack of ability to buy or any other lifestyle reason.  
 
Many of our members, who are by the very nature are ‘accidental landlords’ may receive 
property from a change in personal circumstances e.g. inherited property from a deceased 
relative or divorce, will come into immediate difficulty especially if a lease is coming to an 
end.  
 
We also note that with regards to the miss-selling of leaseholds, a significant proportion of 
people impacted were first time buyers who may have had insufficient knowledge of the 
leasehold process prior to purchasing their property. Removal of the requirement will be 
especially advantageous to this group.   
 
Finally, we note that there are currently different rules between individual leaseholders and 
those involved in collective claims and individual leaseholders currently also have rights to 
assign the benefit of a Claim Notice. The proposal will ensure that an incoming purchaser 
does not have to satisfy a two-year ownership requirement in such circumstances.  
 
Consultation Question 47.  
8.134 We provisionally propose to maintain an equivalent of the current requirement 
that, for a collective enfranchisement, there must be a minimum of two or more flats 
held by qualifying tenants in the premises to be acquired.   
Do consultees agree? 
 
We agree with this proposal.  
 
Consultation Question 50.  
8.147 We provisionally propose to remove the requirement that, in the case of a 
building containing only two residential units, both leaseholders must participate in a 
collective freehold acquisition claim.   
Do consultees agree? 
 
We are supportive of the proposal to remove the requirement of both leaseholders 
participating in a collective agreement.  This would be particularly advantageous for 
maisonette properties, empty properties or non-participatory properties.    
 
Consultation Question 51. 
8.149 We provisionally propose to remove the current prohibition on leaseholders of 
three or more flats in a building being qualifying tenants for the purposes of a 
collective enfranchisement claim.   
Do consultees agree? 
 
The RLA strongly agree with the proposal to remove the current prohibition on leaseholders 
to enter in to a collective agreement claim if they own three or more flats in a building.  
 
We believe that this measure is unnecessary and is at the detriment of many people who 
have invested in properties including PRS landlords.  This restriction creates further barriers 
to landlords and restricts housing options for people who may wish to rent a flat. Ultimately, 
we believe that the legislation is outdated and fails to understand that many people own 
portfolios of properties and provide housing options for many people. 
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Not only is this measure unnecessary, but even if it did have some merit it is a relatively 
easy to manipulate by putting ownership of multiple properties into the names of different 
people rather than collectively owning all properties in a single name. We believe that in its 
current form, the prohibition only serves to add an additional barrier to freehold ownership, 
and that the legislation will impact significant numbers of PRS landlords who may wish to 
engage in a collective agreement to improve the quality of housing but are restricted in 
doing so.  
 
However, there could be some merit in providing restrictions on circumstances which could 
allow one leasehold owner monopolising the freehold once acquired. That said, we do not 
consider this to be a strong enough concern to prevent the removal of the restriction. 
 
Consultation Question 70.  
17.115 We provisionally propose that a single procedure should apply to all 
enfranchisement rights.   
Do consultees agree? 
 
The RLA strongly agree with the proposal to implement a single procedure to apply for 
enfranchisement rights. Within housing in general, the legal framework is often complex, 
and the legalities of enfranchisement rights are no different. Accordingly, the RLA recognise 
that implementing a single procedure would be easier for leaseholders to understand, would 
be cheaper to operate and may result in quicker decision times from the court and tribunal 
system. We also believe that a simpler process may encourage more leaseholds to engage 
within the process.  However, we do maintain are strong support for a specific housing court 
and that such decisions would be within the remit of the court.  
 
In terms of implementing a new methodology for enfranchisement rights, especially in 
regards of activating leaseholds into freeholds, the RLA would be supportive of a simple 
formula where leaseholds could pay a multiple of their ground rent to convert. If we consider 
that the multiple be ten times the ground rent and that the average ground rent is around 
£370, the £3,700 cost would be significantly less than the current costs that are often in the 
region of between £10,000 to £40,000. Alternatively, we would be supportive of longer term 
leasehold periods of two hundred and fifty years while also abolishing ground rents.  Either 
methodology would be favourable than the current regime.  
 
In terms of the complexity of the legal framework, the very definition of a house and the 
differences in rights between the 1967 Act and the 1993 Act suggest a strong case for a 
single and simpler procedure. 
 
Consultation Question 94.  
17.147 We provisionally propose that the current division of responsibility for the 
resolution of enfranchisement disputes and issues between the county court and the 
Tribunal should end. All such matters should be determined by the Tribunal.   
Do consultees agree? 
 
The RLA support this proposal with reservations.  We recognise that it is often complicated 
for individuals to decide whether to go to County courts or the tribunal Services, and that to 
end the dual jurisdiction with one single place to go under the tribunal system would create 
a simpler and clearer system.  We further recognise that this could reduce delays in the 
county courts and could result in more applications from leaseholders. However, following 
the proposed consultation on the proposal for a housing Court, should such a court system 
be implemented, we believe a dedicated housing court would be in the best position to 
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serve such matters.  We believe a housing court would give leaseholders access to local 
justice, reduce costs and waiting times and would offer specialist housing legal expertise.  
 
Consultation Question 95.  
17.148 We invite the views of consultees as to whether it would be desirable for 
certain valuation-only disputes to be determined by a single valuation expert rather 
than by the Tribunal at a full hearing. If so, we invite consultees’ views as to:   
(1) the types of case in which such an alternative track for dispute resolution would 
be appropriate (in particular, whether it should operate only in respect of low value 
claims, or wherever the difference between the parties’ positions is such that it would 
be disproportionate to proceed with a full hearing); and  
(2) the rules that should govern its operation. 
 
The RLA are supportive of valuations being carried out by a valuer rather than the tribunal 
service providing adequate conditions are in place.  
 
On the one hand, we recognise that such a measure could reduce costs to leaseholders by 
not having to go through the tribunal services originally. We further recognise that the 
measure may decrease the burden on tribunals and that this could streamline the process 
and reduce waiting times. However, if valuers were given responsibility for the valuation of 
freeholds, the RLA would call for clear guidance on the procedure and standardisation.  
 
Consultation Question 98.  
17.153 We invite the views of consultees as to whether leaseholders should be 
required to make any contribution to their landlord’s non-litigation costs. 
 
Providing non-litigation costs are fair and fixed at a cost that is clear for both leaseholders 
and freeholders, we would be supportive of leaseholders being obliged to cover the costs of 
freeholds.  We note the great disparity between leaseholders, who make up a great deal of 
first time buyers, and freeholders who range from large multi-national and foreign 
investment companies.  However, there should be some consideration before entering into 
an agreement.  
 
Consultation Question 99.  
17.154 We invite the views of consultees as to how any contribution that is to be 
made by leaseholders to their landlord’s non-litigation costs should be calculated. 
Should the contribution be based on:  
(1) fixed costs;   
(2) capped costs;   
(3) fixed costs subject to a cap on the total costs payable;  
(4) the price paid for the interest in land acquired by the leaseholder;  
(5) the landlord’s response to the Claim Notice, and/or whether the landlord succeeds 
in relation to any points raised in his or her Response Notice;  
(6) fewer categories of recoverable costs than currently set out in the 1967 and 1993 
Acts;  
(7) the same categories of recoverable costs set out in the Acts, but with a reformed 
assessment procedure; or  
(8) wider categories of recoverable costs than currently set out in the Acts?  
17.155 We also invite consultees’ views as to whether, if a fixed costs regime were to 
be adopted:  
(1) such a regime should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims; and  
(2) if a fixed costs regime were to apply to collective freehold acquisition claims:  
(a) what additional features might justify the recovery of additional sums; and  
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 Associated Retirement Community Operators (ARCO)  
response to  

Law Commission Consultation Paper No 238: 
Leasehold home ownership: buying your freehold or 

extending your lease 
 

About ARCO 
Associated Retirement Community Operators (ARCO) represents UK private and not-for-profit 
providers of Retirement Communities.  
Retirement Communities sit between care homes and retirement housing (also known as 
sheltered housing). Our members’ schemes combine high quality housing options for older 
people with tailored support services. They allow residents to rent or own a property and to 
maintain their privacy and independence, with the reassurance of 24-hour on-site staff, 
communal facilities, and optional care and support as needed. 
Retirement Communities are also sometimes referred to as retirement villages, extra care 
housing, housing-with-care, assisted living, or independent living settings. 
Approximately two thirds of the UK’s housing-with-care stock is currently in the form of ‘extra 
care housing’ provided by housing associations.  
ARCO operates a rigorous, independently assessed self-regulatory framework through its 
Consumer Code. ARCO’s members use long term business models that go beyond traditional 
housebuilding, creating operational businesses and schemes that provide housing, care, 
hospitality and wellbeing services for our ageing population.  
Please see ARCO’s responses to Questions 63 and 67 proposed in the consultation below. 

 
Question 63 
We provisionally propose that: 
(1) shared ownership leases should be required to comply with particular statutory criteria in 
order to be exempt from rights of freehold acquisition; and 

(2) those criteria should be the same regardless of the type of landlord. 

Do consultees agree? 
We provisionally propose that those statutory criteria should require that the shared ownership 
lease: 

(1) entitles the leaseholder to acquire additional shares in the house at any time, up to a 
maximum of 100%, in increments of 25% or less (save in the case of properties in designated 
protected areas, where a lower maximum entitlement should be permissible); 
(2) provides that the price payable for such shares shall be proportionate to the market value 
of the property at the time of acquisition of the shares, and provide for a corresponding 
reduction in rent payable by the leaseholder; and 

(3) entitles the leaseholder to require the landlord’s interest to be transferred to him or her, 
free of charge, at any time after he or she has acquired 100% of the shares in the property. 
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Do consultees agree? We also invite the views of consultees as to any other criteria which 
they consider shared ownership leases should be required to satisfy in order to be exempt 
from rights of freehold acquisition. 
Question 67 

We invite consultees to share their experiences of the existing exemptions and qualifications 
to enfranchisement rights. We also invite consultees’ views as to whether these exemptions 
and qualifications should be retained in any new enfranchisement regime. 
 
ARCO’s response to both questions (combined)  
We are of the view that leases granted by Retirement Community operators to residents 
should receive a separate, special exemption from collective enfranchisement rights.   
Retirement Community operators provide more than just accommodation to residents; they 
also provide significant personal services, leisure, wellbeing and – importantly – personal care 
services.  They allow residents to maintain their privacy and independence, with the 
reassurance of 24-hour on-site staff and optional care and support as needed.  Retirement 
Communities also feature a range of facilities including restaurants or cafés alongside leisure 
and wellness facilities such as gyms, residents’ lounges and gardens.  As such, the freeholder 
does not simply charge leaseholders a ground rent without providing valuable consideration 
in exchange.   
This sets Retirement Communities providing care and support apart from the traditional 
sheltered/retirement housing model (where communal facilities are limited, staff are only on 
site on a part-time basis, and no care is delivered). A key element of the model is also that 
Retirement Community operators act as developers AND operators, and that the freehold is 
not sold on to a third-party (and absentee) investor. This means that the freeholder is fully 
involved in the day-to-day running of the Retirement Community.  
Retirement Communities enable more effective and cost-efficient delivery of health and care, 
saving money for private payers and the public purse,1 they have been found to enhance the 
wellbeing of older people,2 and they help free-up larger houses for those that need them.3  
Given the value added by Retirement Communities, it is in everyone’s interest for this industry 
to thrive and provide more and better choices to residents and intending residents. Currently, 
only 0.5% of older people in the UK live in a ‘housing with care’ setting, while in countries like 
the United States, Australia or New Zealand, this figure stands at around 5%. Recent 
government policies (e.g. the Neighbourhood Planning Act, and the draft NHS Long Term 
Plan) fully recognise the need to provide more specialist housing for older people, and we 

                                                
1 For example, the cost of providing lower level social care in a Retirement Community has been found to 
be £1,222 (17.8%) less per person per year than providing the same level of care in the wider community. 
The cost of providing higher level social care has been found to be £4,556 (26%) less per person per year: 
Holland, C (2015) ‘Collaborative Research between Aston Research Centre for Healthy Ageing (ARCHA) 
and The ExtraCare Charitable Trust’. Aston University. http://www.aston.ac.uk/lhs/research/centres-
facilities/archa/extracare-project/ p.12. 
2 For example, our members’ developments have been found to significantly reduce social isolation and 
loneliness in older people, with only 1% of residents often feeling isolated: Beach, B (2015) ‘Village Life, 
Independence, Loneliness, and Quality of Life in Retirement Villages with Extra Care’ ILC UK, London 
https://www.housinglin.org.uk/ assets/Resources/Housing/OtherOrganisation/ILC-
UK Village Life FINAL.pdf.   
3 When an older person moves into a Retirement Community unit, they typically move from a larger, under 
occupied house thereby releasing bedrooms. 76% percent of residents released at least one bedroom 
when they moved to an ARCO Retirement Community, with an overall average of 1.25 bedrooms released. 
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would strongly encourage the Law Commission to consider the unintended consequences of 
legislation on the supply of Retirement Communities providing care and support.  
 
At present, the law does not provide Retirement Community operators with an exemption from 
these enfranchisement rights, meaning that our members operate under the significant risk 
that residents could exercise their right to acquire.  The “lease for the elderly” exemption does 
not adequately cover the industry for two reasons: (a) not all Retirement Communities provide 
a shared ownership offering; and (b) not all Retirement Community operators are registered 
social landlords.  Further, some operators who offer shared ownership also allow leaseholders 
to acquire the entire lease; if this right is exercised then it is no  longer shared ownership lease, 
and the exemption therefore no longer applies.  For this vital industry to remain viable and 
provide housing, care and support options to retirees, it must attract investors; to do so, 
operators should not be at risk of losing freehold title to the exercise of collective 
enfranchisement rights.  
However, we are keenly aware that there needs to be a clear rationale for why Retirement 
Community operators should be exempted from the business risk of collective 
enfranchisement. The UK Retirement Community sector is following other countries in 
employing charging models using deferred fees. This means that an operator might rely on 
the long-term operation of the Retirement Community in order to recoup their investment 
and/or realise a return on their investment that is commensurate with the risk of planning, 
building and operating a complex leisure, hospitality, housing, support and care business. 
Enabling residents to enfranchise would mean that there might be a considerable impact on 
an operator’s ability to run sustainable long-term businesses. In turn, this would lead to lower 
levels of investment in the sector, impacting on housing supply (we have been working closely 
with Law Commission on event fees in Retirement Communities. ARCO has always argued 
that higher levels of statutory regulation and legislation are required to ensure that older people 
are protected from hidden charges, and are able to make decisions based on high levels of 
disclosure).  
There are a number of parliamentary acts that affect Retirement Communities because the 
nature of the business and services provided were not contemplated by Parliament when the 
legislation was drafted.  Another case in point is the Landlord and Tenant Act 1954 which 
treats the relationship between Retirement Community operator and leasehold owning 
residents as that of landlord/tenant, and does not permit operators to charge residents 
anything greater than the actual costs incurred.  Once a lease has been created, it therefore 
does not give residents the flexibility to choose, for example, to accept a higher fixed services 
fee for the certainty that they will not have to pay any greater amount for those services for 
the rest of their life. 
 
In the medium to long term, ARCO is campaigning for a regulatory regime that rectifies these 
unintended consequences on the industry, and facilitates the growth of this form of housing 
and care provision.  This includes robust pre-contractual disclosure, a dispute resolution 
scheme and more.  However, we appreciate that developing this framework is out of the scope 
of the current consultation.   
In the short term, the proposed changes to the Act widen leaseholders’ rights and make them 
easier to be exercised.  This is entirely appropriate in the typical context of a residential lease.  
However, in the context of Retirement Communities, it further increases the business risk that 
residents can collectively enfranchise.   



 

ARCO: Response to Law Commission Consultation Paper No 238 Page 4 

Therefore, a special exemption should be carved out for leases issued by Retirement 
Community operators to residents.  The difficulty is that there is not yet within Government a 
widely accepted definition for Retirement Communities, nor is there a register of Retirement 
Communities.  Our interim solution is that leases that satisfy the following criteria be exempt 
from the leaseholders’ right to acquire: 

(i) The lease: 
a. must have been issued to a person of or over the age of 55at the date of the 

grant of the lease, or to two persons jointly, at least one of whom was a person 
of or over the age of 55 at the date of the grant of the lease; 

b. must contain a covenant by the leaseholder not to assign or part with 
possession of the whole or part of the residential unit except: 

i. to the landlord; or  
ii. to a person of or over the age of 55 at the date of the assignment; and 

c. must not provide for the tenant to acquire the interest of the landlord under an 
option to purchase; and  

(ii) The landlord (or a person or entity associated with the landlord): 
a. must be engaged in providing accommodation and services to people over the 

age of 55;  
b. must provide (or arrange to provide) 24-hour staff available to assist the 

leaseholder on site;  
c. must provide (or arrange to provide) a CQC registered care agency who is in a 

position to provide care services to the leaseholder;  
d. must ensure that meals are available onsite for purchase by the leaseholder; 

and 
e. must provide an actively managed community, with the aim of extending 

leaseholders’ ability to leading fulfilled lives for as long as possible.  
We believe that the criteria set out above are narrow enough that they will only apply to leases 
which older people have entered into where there is a more than minimal level of services 
being provided, and they have done so because of the significant added value they receive in 
a Retirement Community. 
 
Should you wish to discuss any aspect of this recommendation, please do not hesitate to 
contact Gareth Lyon, Head of Policy and Communications,  

   

 
 
 



From: Richard Glass [ ]  
Sent: 17 October 2018 23:49 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Lease extension 
 
Good evening 
 
I own a flat in London with about 48 years remaining on the lease.  
 
The amount of money which I have been quoted by the freeholder in order to extend my lease is 
completely outrageous.  
 
While I understand that even freeholders who effectively sit and wait for the day that their lessee 
comes begging when an extension is needed, have nevertheless a right to make a profit from their 
investment, I think that the level of any such payment should be significantly capped.  
 
Your sincerely  
 
Richard Glass  

 
 



From: Richard Warwick   
Sent: 15 December 2018 19:08 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Consultation paper 
 
Leasehold home ownership: buying your freehold or extending your lease  
Consultation paper 
  
Consultation Question 65. 9.66 We would like to hear from any consultees who have made 
lease extension or freehold acquisition claims against the Crown (whether pursuant to the 
Crown’s undertaking to Parliament or its voluntary policy). What has been your experience? 
Have you encountered any difficulties? 

  
Response 

  
My wife and I live in a leasehold bungalow built in 1960 on  Isles of 
Scilly.   is part of the island of St Mary’s, which is owned by the Duchy of 
Cornwall.   

 
  

 
  

  
In summary, the situation is:  
•      Feudal 
•      Unfair  
•      Discriminatory 

•      Lacks transparency. (The Duchy is protected from FOI requests. What transpires between 
the Duchy and DCLG is no longer disclosed). 

•      Removes the legal rights of individuals. 
•      Ignores equality.  
•      Future costs are uncertain and may be punitive.  
•      Imposes restrictive covenants that limits the way in which the home can be used and 

generates revenue from the covenants for the Duchy who provide nothing in return. 
  
The position of leasehold properties on  

1.      Although the Crown is not bound by the Leasehold Reform Acts, the Duchy of Cornwall 
(Duchy) (claiming to be part of the Crown and not a private estate) secured a unique 
exemption from the Leasehold Reform Acts for land areas rather than the buildings. The 
Duchy exemption was a private arrangement with Ministers and announced in Parliament, 
along with the Crown exemption for Palaces etc. The exemptions asked for by The 
Prince’s Council were given to the Duchy without consultation or debate in the House. 
The Duchy now has total exemption from FOI requests. 

2.      There appears to be a lack of understanding within government as to the differences 
between the Crown Estate and the Duchy of Cornwall (Duchy).  The Crown Estate 
manages all the Royal Palaces and other Crown properties.  The Crown Estate has NO 
presence on the Isles of Scilly.  The properties on Scilly are owned by the Duchy of 
Cornwall  which variously describes itself as a private estate and when needed, part of the 
Crown.  This Crown is NOT the Crown Estate, but the national institution under the full 
control of Parliament.  



3.       Whilst an exemption for real Crown buildings, such as the Royal Parks and Palaces is 
reasonable. An exemption for a land area where no member of the royal family resides is 
unreasonable. The exemption should not include the non-historical homes of individuals 
on Duchy land that meet the criteria for enfranchisement. 

4.      The original Duchy exemption was based on safeguarding heritage and the environment, 
but with today’s numerous safeguards to heritage and the environment, the Duchy 
exemption was later changed to an exemption of association with the Crown and not the 
environment. 

5.      Most of the houses in the exempted area are modern, not Listed with no particular 
architectural merit. 
  

How this affects us 

•       If you require monies to carry out repairs/improvements, the mortgage companies will not 
lend, due to the leases being under 80 years.  

•       If you wish to sell, mortgages are not available.  
•       If you wish to release equity this also is denied due to the length of lease. 
•       Lease extensions are only available for 50 years. 
•       With a lease extension, at the end of the lease, further extensions are not available, and 

the property automatically reverts to the Duchy, with you as rent paying tenant i.e. you 
have lost the right to your home. 

•       A lease extension will cost the leaseholder ca £13k, as the Duchy uses its own expensive 
lawyers. 

•       If you wish choice, restrictive covenants prevent freedom of choice. 
•       Future ground rents are based upon the modern-day value of letting the site without 

buildings. On present values, this could incur ground rents of around £8k pa. or more. 
•       The Duchy rent houses in an exempted area as holiday homes. Previously these houses 

were homes let to locals on long term rental.  Whilst others in the area use their houses as 
holiday homes, they use them themselves and contribute to the community.  The Duchy 
houses are “faceless” and have adversely changed the community. 

  
The Solution  
•           Permitting a private (Crown?) feudal body to oversee and use family homes as a means 

of generating revenue and restricting the rights of individuals, by claiming a land area 
exemption, is not appropriate in the 21st Century. 

•           The Statement to Parliament with the Duchy exemption should be rescinded and 
leaseholders be allowed the option of enfranchisement i.e. to really own their family 
home and fulfil the promise that Mrs May made, “to provide equal treatment for all and 
not just the privileged few”.  

•           The Royal Palaces etc (The Crown Estate) will no doubt be given exemptions in any 
future housing legislation, but it is important for us that the Prince of Wales’ commercial 
interests of his private estate (Duchy) are NOT exempted.  We have no royal presence on 
the islands, so security is not an issue.  The islands are protected by numerous statutory 
bodies e.g. Historic England, Planning law and the Council of the Isles of Scilly. 

•           If enfranchisement is again denied to us by the “hand of privilege”, then leases should 
be replaced by 999-year assignable leases with a peppercorn rent, minus the restrictive 
covenants i.e. freehold in all but name.  

  
I confirm that the above information is true to the best of my knowledge and belief. I understand 
the legal implications of giving false or misleading information. 



Prof. Richard M Warwick 
15 December 2018   



Law Commission consultation on leasehold home ownership: buying 

your freehold or extending your lease  
 

About you 
Keith Richardson 

 
 

Chapter 3: Overview of the new regime 

Consultation Question 1: We invite the views of consultees as to whether a reformed 

enfranchisement regime should treat particular issues differently in England and in 

Wales. Consultees are welcome to share their views on this point here, or in response to 

questions which we ask later in this paper on particular issues.  

Seems logical and desirable to apply the same law as residential householder  needs are exactly the 
same everywhere. 

  



Chapter 4: The right to a lease extension 

Consultation Question 2:  

We provisionally propose that leaseholders of both houses and flats should be entitled, as often 

as they so wish (and on payment of a premium), to obtain a new, extended lease at a nominal 

ground rent.   

Do consultees agree? 

I can't imagine why anybody would want to extend a lease rather than buy the freehold unless the 
price difference was big. 

For houses, the only option should be to buy the freehold but at an affordable price. The 50 year 
lease extension option should be abolished. 

For flats the answer is YES if there is no option to buy the freehold or become commonhold. 

We invite the views of consultees as to: 

the appropriate length of such a lease extension; and the points at which the landlord should be 

entitled to terminate the lease (paying appropriate compensation to the leaseholder) for the 

purposes of redevelopment . 

1. A lease should be for a minimum of 125 years but ideally much longer because the reality is that 
at 80 years the lease becomes onerous. So 125 years is really 45 years of safe space for the 
leaseholder before the lease under current law must be extended all over again. 

Below 80 years and you are trapped into a spiralling fee to extend the lease and your asset 
depreciates every year thereafter whereas the freeholders asset increases. Most leaseholders are 
completely unaware of this fact and were never told! 

A purchase should never be an opportunity to scam people or make them sign up to commitments 
they were not aware of. 

2. 

Consultation Question 3 :  

We invite the views of consultees as to whether the right to a lease extension should in all cases 

be a right to an extended term at a nominal ground rent, or whether leaseholders should also 

have the choice:  

to extend the lease (without changing the ground rent); or  

to extinguish the ground rent (without extending the lease). 

The right to a lease extension should in all cases be a right to an extended term at a nominal ground 
rent 

The most frequent reason why someone would not want to extend the lease term is because it is too 
expensive. So really this is a cost of extension question. Ground rent has no purpose other than to 
make money so all groundrents should be nominal. 



Consultation Question 4 :  

We provisionally propose that: 

a leaseholder claiming a lease extension should be entitled to a lease extension of the whole of 

the premises let under his or her existing lease, whether or not it all falls within the curtilage of 

the building; 

landlords should be able to propose that other land be included within a lease extension, and 

that there should be no time limit within which that proposal can be made; and there should be 

no power for landlords to argue that parts of the premises let under a leaseholder’s existing 

lease should be excluded from a lease extension. 

Do consultees agree? 

Yes 

Question 5:  

No opinion. 

Question 6:  

We provisionally propose that (except in the case of Aggio-style leases and cases where the 

common parts of a building are owned and managed by a third party) the terms of a lease 

extension (other than the length of the term and the ground rent) should be identical to the 

terms of the existing lease, save where either party has elected to include terms drawn from a 

prescribed list of non-contentious modernisations. Do consultees agree? 

Yes. There should be no restrictive clauses in a house lease other than sensible restrictions drawn up 
by an independent committee and even then only applying to estates which are supposed to look 
identical.  All "fees" for making changes should be abolished for houses and flats. 

We invite the views of consultees as to the terms that should be included within such a 

prescribed list. 

Very very few. For houses none. Local Authority restrictions are enough to provide such a list if the 
estate is not adopted by the LA. no fees. Most restrictions are already covered in exisitng old leases 
eg not using the house of flat as a shop, restrictions that would be common sense. Charging people 
for moving bushes or adding extensions is unnacceptable.  

If it is OK to add an extension if I pay a fee, then it is OK to add an extension in principle. The fee is 
just a means of making money out of householders. 

Do consultees consider that it would be appropriate to adopt a standard or model lease for 

Aggio-style leases? Alternatively, would it be appropriate to use a standard or model lease as a 

starting point in such cases? 

 



Question 7:  

Do consultees consider that the ability of parties to enter into a lease extension outside the 1967 

and 1993 Acts creates significant problems in practice?  

A simple statutory procedure should be followed in all cases IF the proposals for reform are adopted. 
Informal lease extensions are often used to create "fleecehold". 

What steps, if any, do consultees consider could be taken to control or limit the use or impact of 

parties entering into a lease extension outside of a new statutory enfranchisement regime? 

Question 8:  

We invite consultees to tell us about their experiences in practice of the statutory provisions 

under the 1967 and 1993 Acts which enable a landlord and leaseholder, with court approval, to 

enter into a lease extension under which the leaseholder is precluded from exercising further 

enfranchisement rights in the future. 

No experience. Sounds like a form of entrapment. No such option should exist. 

Do consultees consider that similar provision should be made under any new enfranchisement 

regime? 

Simple, easier and cheaper - therefore independent legal ricks should not be available for ordinary 
residential properties. 

The right to a lease extension: the impact of reform 

Question 9: 

 To what extent would our proposed uniform right to a lease extension at a nominal ground 

rent, for both houses and flats, increase the likelihood of leaseholders seeking lease extensions 

under (future) enfranchisement legislation?  

Considering the fact that many thousands, possibly millions, of  leaseholders (figures unknown) are 
trapped by the cost of extending their lease or purchasing the freehold, the likelihood is most 
probable - especially if all leaseholders are informed about the changes! 

Those like myself (retired) with a house short lease  and the unaffordable prospect of a "modern 
ground rent" would jump at the chance to get the home security we thought we had already paid 
for. Leasehold turns out to have been a trap for the unwary. 

Question 10:  

We welcome evidence as to whether, and if so, how, an increase in the length of a statutory lease 

extension would affect: 

the leasehold market; and 

the mortgageability of leases. 

Hopefully the leasehold market will disappear as it serves no purpose other than to enrich a few 
"investors" at the expense of many home needy people. Longer leases if not freehold itself will of 
course relieve thousands of people of being unable to sell their homes. 



I know a single parent who has only 50 years on a house flat and cannot remortgage or sell at the 
correct price. Extension costs are beyond her income. 

Question 11:  

We have asked whether leaseholders should have the option of: 

extending their leases without changing the ground rent; or 

extinguishing their ground rent without extending the term of the lease. 

We welcome evidence as to the likely uptake of these options by leaseholders. 

I cannot imagine why anyone would want to do either unless their groundrent was already nominal. 

Question 12:  

To what extent does the current ability of parties negotiating a lease extension to include such 

terms as they may agree in the lease extension: 

increase the duration and cost of the enfranchisement process; 

increase the potential for disputes; and 

lead to the imposition of onerous or undesirable terms upon leaseholders under the lease 

extension, resulting in additional future costs to leaseholders? 

No actual experience. 

To what extent would restricting parties' ability to introduce new terms into a lease extension 

to terms which are drawn from a prescribed list: 

reduce the time and cost involved in acquiring a lease extension; 

reduce the potential for disputes; and 

reduce future costs to leaseholders arising from the terms of the lease extension? 

To reflect the recognition that leasehold is undesirable, any lease terms should from now on be 
reduced to a standard minimum based on a prescribed list. ny extension should be an opportunity to 
remove onerous clauses to bring leases into line with a new minimalist form - with the view of 
getting rid of leasehold altogether and not making leases a source of income to the freeholder and a 
burden to the leaseholder. 

Would this reform lead to a higher proportion of leaseholders seeking to exercise their right to a 

lease extension? 

Yes but only if the price of an extension was cheaper than enfranchisesment. Depends on what 
happens about flats. 

 

 

 

 



Chapter 5: The right of individual freehold acquisition 
Assuming this is relevant to  householders. No house should be leasehold unless it is one of a list of 
prescribed exceptions but in most cases we are talking about family homes (1 or more family 
occupants). The government has accepted this principle but refuses to implement a retrospective 
change to freehold. The way to achieve that is to allow all householders an easy, quick and cheap 
(affordable) path to enfranchisement. House leases are a legacy of feudal laws and in any case most 
people were not aware that they were "tenants" and could have the home they paid for 
repossessed. Most people think it just the land that is owned and that is what "ground" rent is for. 
the legal terms themselves confuse people.  

Also there is nothing in a lease about the implications of getting below 80 years, or declining assets, 
or the steep unbelievable rise in the cost of buying the freehold. I can't see any reason why there is a 
difference in the rights of extension for flat residents and house residents. The complications and 
potential costs and pitfalls are not normally given to buyers which is unfair.  

One of the questions on any eventual form for proceeding with enfranchisement could be: Is this 
your normal place of residence. 

Question 13:  

Need examples to answer. 

Question 14:  

We provisionally propose that, where an individual freehold acquisition claim is made: 

Need examples. this sounds an unlikely scenario for householders as the freehold is likely to have 
been bought cheaply and no mortgage will be necessary. I certainly don't agree that I should pay for 
any loans taken out by my freeholder attached to my home. I paid enough. The freeholder in any 
case is nearly always a million pound company or constitution. they can bare the cost. We cannot.  
We already have a mortgage. It would make enfranchisement impossible and could be used as a 
loophole  way of making enfranchisement impossible. 

We also provisionally propose that where an individual freehold acquisition claim is made – 

save in the case of estate rentcharges imposed to secure positive covenants – a landlord should 

be under a duty to use his or her best endeavours to redeem any rentcharge. 

If this means groundrent then Yes. 

Question 15:  

We invite the views of consultees as to whether a leaseholder making an individual freehold 

acquisition claim should acquire the freehold subject to the rights and obligations on which the 

freehold is currently held, or on terms reflecting the rights and obligations contained in the 

existing lease. 

Whichever has the least restrictions and is the most free. My neighbours have no restrictions on 
their old freeholds apart from obvious longstanding clauses such as mining! The older freeholds free 
from restrictions or contact with any third party apart from the Local Council should be the model. 



We provisionally propose that, on an individual freehold acquisition claim, additional terms 

may only be added to the transfer where the leaseholder elects to include a term drawn from a 

prescribed list of terms. 

Do consultees agree? 

Yes 

Question 16:  

Yes 

Question 17:  

We provisionally propose that any obligation owed to a landlord of an estate by a leaseholder 

who has acquired the freehold of their premises should be enforceable whether or not the 

landlord has retained land that benefits from that obligation.  

Presume this about new estates not adopted by the Local Authority and that this would be a one off 
payment.  

I do not think the previous landlord should be the enforcer. Better if there was some standard 
procedure. 

Question 18:  

Don't understand. 

Question 19:  

Do consultees believe that the ability of parties to enter into a transfer of the freehold of a house 

outside the 1967 Act creates significant problems in practice?  

Not within my experience but anecdotal evidence points to such agreements  being to the detriment 
of the leaseholder. 

Such an agreement would only be acceptable if the end result was cheaper and true freehold. 

The right of individual freehold acquisition: the impact of reform 

Question 20:  

Anecdotal  evidence suggests that an informal agreement can lead to new onerous clauses. Again a 
prescribed list of restrictions would solve this problem applying to informal or formal agreements. 

Chapter 6: The right of collective freehold acquisition 
Assume this issue is about flats. I have a leasehold house so do not have enough knowledge to 
answer.  

The right of collective freehold acquisition: the impact of reform   

 

  



Chapter 8: Qualifying criteria: proposals for reform 
In most cases what is a home is obvious. If there was a dispute all it would take is a visit by the local 
council "housing officer" to determine the facts using their own criteria on what is a residence.  

Question 38:  

We provisionally propose to replace the language of “houses” and “flats” with the new concept 

of a “residential unit”.  

Yes. Is this your main place of residence would be one easy question or is this your family home and 
do you live in it. 

We provisionally propose to replace the language of “houses” and “flats” with the new concept 

of a “residential unit”.  

Easy for a house. A residential unit has a separate bathroom.  

We provisionally propose to exclude business leases from enfranchisement rights. Do 

consultees agree? 

Yes. The leasehold scandal is about ordinary householders/citizens  with a mortgage or who are 
living in the family home. The reforms are to put right an injustice caused by a bad law and to give 
householders the chance to escape the leasehold trap. 

Question 39:  

We provisionally propose to maintain the requirement that, in general, a leaseholder must have 

a lease which exceeds 21 years in order to qualify for any enfranchisement rights.  

Yes.  I am assuming that nobody could get a mortgage on a leasehold so short. 

Question 40:  

We provisionally propose maintaining the current legal position that separate, concurrent long 

leases between the same landlord and leaseholder may be treated as if they were a single long 

lease.  

Yes. 

Question 41:  

We provisionally propose that all qualifying criteria for enfranchisement rights based on 

financial limits (both the low rent test and rateable values) be removed.  

Yes.  

Question 42:  

We provisionally propose that the requirement to own premises for two years before exercising 

enfranchisement rights in respect of those premises be abolished.  

Yes. I fail to see any reason for it and this loophole has allowed developers to cheat on leaseholders, 
telling them they can buy their freehold in 2 years at a certain price but not telling them they will sell 
it on to an investor who will demand a new ridiculous price. 



Question 43:  

Seems fair. and once again using the council to determine the situation in the first instance would be 
a sensible route for any dispute. 

Question 44:  

We provisionally propose that the premises which may be the subject of a freehold acquisition 

claim (whether individual or collective) should be identified in line with the 1993 Act’s 

definitions of “self-contained building” and “self-contained part of a building”.  

Obvious for houses and most flats. Any building used as a residence. 

Question 45:  

We invite consultees’ views on the desirability and workability of creating a discretion for the 

Tribunal to authorise, in limited circumstances, a freehold acquisition (whether individual or 

collective) where this would not otherwise be possible because the building or part of building 

concerned is not, or might not be, self-contained. 

Yes.  

Question 46:  

We provisionally propose that it is appropriate to apply a maximum percentage limit on non-

residential use to individual freehold acquisition claims concerning premises containing 

multiple units.  

Yes. 

Question 47:  

Yes 

Question 48:  

Yes 

Question 49:  

Yes 

Question 50:  

Yes 

Question 51:  

Not sure. The reforms should be for ordinary householders not property speculators. 



Question 52:  

Question 53:  

Question 54:  

Question 55:  

Question 56:  

Question 57:  

Do consultees think that the ability of a head lessee of a block of flats to acquire the freehold of 

that block individually is a significant problem with our proposed scheme, compared with the 

reality under the current law? 

Yes if that means that "tenants" are in reality in the same situation as the rest of us - living in a home 
paid for by means of a mortgage and is the habitual place of residence. 

Question 58:  

Do consultees consider it desirable to attempt to restrict the enfranchisement rights of 

commercial investors further than the current law does? 

Yes. The reforms are for family homes not investor properties. 

If so, do consultees consider that it might be possible successfully to restrict the 

enfranchisement rights of commercial investors: 

by means of a residence test; or 

by the adoption of a reduced definition of a residential unit, to exclude units which are let on 

short residential tenancies? 

People can only live in one home. It must be a place of residence. 

Qualifying criteria: the impact of reform   

 

Question 59:  

How and to what extent has the exercise of enfranchisement rights been slowed down, 

prevented, or made more costly by: 

I only know about the 2 years loophole which has led to dishonest practices and made it impossible 
for some people to buy their freehold. It only applies to new builds of course. 

The reforms would have prevented the scam but as the government has banned new leasehold 
houses this issue is no longer a problem? 

Question 60:  

We welcome evidence as to the likely effect of further restrictions on the ability of commercial 

leaseholders to enfranchise (whether at all, or at a higher premium than other leaseholders) on: 

1. the leasehold market; 
2. the wider housing market; and 



3. the economy more broadly. 

Hopefully these reforms will destroy the leasehold market as we know it. Nobody knew about this 
trade in freeholds and it is a great injustice that the leaseholder was not offered the freehold in the 
first place and at the same price that an investor can buy it. 

 

 

 

 

 

 

 

 

 

  



Chapter 9: Qualifying criteria: exceptions and qualifications 
Not enough knowledge to answer properly. 

Question 61:  

We provisionally propose: 

that shared ownership leaseholders should be entitled to a lease extension which is of the same 

length as that available to any other leaseholder; and 

that the terms of the lease extension must replicate any terms of the existing lease which relate 

to its shared ownership nature. 

Yes. Otherwise shared ownership leaseholders might never get to the point of owning the home 
entirely. 

We invite the views of consultees as to: 

the calculation of the premium payable by a shared ownership leaseholder for a lease extension; 

any issues of valuation and procedure which arise where the provider of the shared ownership 

lease is itself a leaseholder; and 

any other issues which may arise on the exercise of the right to a lease extension by a shared 

ownership leaseholder. 

Exceptions and qualifications: the impact of reform   

  



Chapter 11: Procedure: proposals for reform 

Question 70:  

We provisionally propose that a single procedure should apply to all enfranchisement rights. Do 

consultees agree? 

Yes. The Northern Irish system  seems incredible simple and straightforward and might be used as a 
model? I can't see why everything is so complicated. The Laws are a mess and should be reduced 
and rationalised with a new simple law - in plain English. Napoleon managed to codify archaic feudal 
laws over 200 years ago! 

Question 71:  

We provisionally propose that a single set of prescribed forms be introduced for bringing and 

responding to enfranchisement claims, namely an Information Notice, a Claim Notice and a 

Response Notice. 

An excellent idea. If we are still to be burdened with the legacy of feudal leasehold the process of 
enfranchisement can at least be modernised. 

Question 72:  

Do consultees consider that a party who is giving an enfranchisement notice should be required 

to sign that notice? 

Seems logical and as long as there are simple defined procedures as outlined in the suggestions. 

Do consultees consider that an enfranchisement notice should only be challengeable for validity 

if it has not been signed by or on behalf of the minimum number of leaseholders required to 

bring the claim? If not, what do consultees believe the minimum requirement should be for such 

a notice to remain valid? 

 

Do consultees consider that a Claim Notice should include a statement of truth confirming that 

specified checks (if required) have been carried out? 

 

Question 73:  

We provisionally propose that: 

leaseholders be permitted to serve an Information Notice on their immediate landlord or a 

superior landlord requiring the recipient to provide the name and address of his or her landlord 

and any other superior landlord of whom he or she is aware; and 

the recipient of an Information Notice who fails to respond should be liable to pay any costs of 

leaseholders that are wasted as a result of the information not having been provided. 

Yes. To stop landlords from wasting time and attempting to block enfranchisement by doing nothing. 



Question 74:  

We provisionally propose that Claim Notices should include full details about leaseholders’ 

claims, and proof of the leaseholders’ title. 

Yes. 

We invite the views of consultees as to whether a single prescribed Claim Notice should apply to 

all enfranchisement claims, or whether separate forms should be provided for different 

enfranchisement claims. 

Not enough experience. 

Question 75:  

We provisionally propose that leaseholders seeking to bring a collective freehold acquisition 

claim should not be required to serve notices on other leaseholders inviting their participation 

in the proposed claim. 

Yes.  

Question 76:  

We provisionally propose that the service of a Claim Notice upon a competent landlord should 

not create a statutory contract between the leaseholders and the landlord. 

We invite the views of consultees as to whether there are any other effects of a statutory 

contract that we would need to provide for in some other way. 

Question 77:  

We provisionally propose that Response Notices should: 

state whether the leaseholder’s right to enfranchise is admitted or denied, and the basis for any 

such admission or denial;state whether the landlord accepts or rejects the leaseholder’s 

proposals, and set out the landlord’s own proposed terms;attach a draft contract, lease or 

transfer;contain an address within England and Wales at which the landlord can be served; and 

be accompanied by proof of the landlord’s title. 

 

Question 78:  

We provisionally propose that: 

leaseholders making an enfranchisement claim should serve their Claim Notice on their 

competent landlord (the first superior landlord who holds a sufficient interest in the premises 

to be able to grant the interest claimed); and 

in the case of joint owners of a single freehold, or in the case of a split freehold or other 

reversion, leaseholders will only be required to serve the Claim Notice on one landlord, and it 

will be for that landlord to serve copies of that notice on other landlords. 

Yes. 



Question 79:  

We provisionally propose that: 

Claim Notices sent by post or delivered by hand to competent landlords at specified categories 

of address (falling within Group A or B, as set out at paragraphs 11.69 and 11.70) should be 

deemed served; and where it is not possible to serve competent landlords in that way, 

leaseholders should be able to apply to the Tribunal for an order allowing them to proceed with 

their enfranchisement claim. 

Sent by registered post should be evidence enough of postage and should be a requirement - proof 
of postage.  

Question 80:  

We provisionally propose that: 

before serving a Claim Notice, leaseholders should be required to check their competent 

landlord’s address as shown at HM Land Registry; etc 

Question 81:  

We provisionally propose that landlords who fail to serve a Response Notice within the 

prescribed period should no longer be required to transfer their freehold interest, or grant a 

lease extension, upon the terms set out in the Claim Notice. 

Disagree. What "windfall"? All we are doing is getting our property back, the one we borrowed a 
fortune to buy but didn't realise we were just paying for a tenancy. the Landlord loses nothing. If he 
refuses to respond then he should lose his right to argue his case for different terms in a Tribunal.  

Question 82:  

We provisionally propose that: 

the competent landlord (rather than the leaseholder) should be responsible for serving copies 

of the Claim Notice upon intermediate leaseholders or third parties; and where the competent 

landlord fails to serve a copy of a notice on an intermediate landlord, the intermediate landlord 

should be able to bring a claim against the competent landlord for any losses arising. 

Yes. 

Question 83:  

We invite the views of consultees as to: 

whether a landlord should be entitled to apply to the Tribunal for an order setting aside a 

determination of an enfranchisement claim that has been made in his or her absence; and 

if so, the criteria which the landlord should be required to satisfy before any such order can be 

made. 

No. If the conditions for requesting enfranchisement are correct as they will be in most cases, then 
the absence of the landlord should make no difference. There will always be somebody to represent 
the landlord. An exception may be if the landlord actually is just a person with a few properties who 
may be out of the country. Even so landlords should have a contactee. 



Question 84:  

We provisionally propose that detailed conveyancing regulations need not generally be made in 

relation to enfranchisement claims. Do consultees agree? Notwithstanding the general 

proposition, are there particular stages of the conveyancing process, or particular types of 

claim, in relation to which conveyancing regulations would still need to be made? 

Not qualified to answer. 

Question 85:  

We provisionally propose that: 

a landlord should serve a Response Notice no later than six weeks after the date on which the 

Claim Notice was sent by post or delivered by hand to the competent landlord; 

a landlord who has received a Claim Notice should serve any intermediate landlords and third 

parties to the existing lease within 14 days; and 

if a Response Notice has been served, either party should be entitled to apply to the Tribunal for 

a determination of the claim 21 days thereafter. 

Yes. 

Question 86:  

We provisionally propose that: 

an enfranchisement claim should not be deemed to have been withdrawn because procedural 

time limits have been missed by the leaseholder; etc 

If the time limits are clearly indicated then this seems reasonable. It should not be too difficult to set 
out the time limits in the information used by the Leaseholder. An exception might be if a solicitor 
missed these times rather than an actual leaseholder. The fault will be with the professional . Any 
withdrawal should not be seen as permanent. There must be some way of restarting the process. 

Question 87:  

Question 88:  

We provisionally propose that a landlord who has been deemed served with a Claim Notice will 

be liable to pay the leaseholder’s wasted costs if the landlord disposes of his or her interest 

between the date on which the Claim Notice was deemed served and the point at which the 

notice appeared on the register of title or is entered as a land charge, provided that the 

leaseholder’s application to register was made not less than 14 days after the Claim Notice was 

posted or delivered by hand to the competent landlord.  

It should be made impossible for the landlord to sell on the freehold after he has received a Claim 
Notice. 

Question 89:  

Need more examples about what would be a typical mortage, the repayment of which should be 
covered by the enfranchisement cost. what if the landlord has borrowed more than he needs? Some 
way of determining what is a fair payment should be available. If he takes a hit then so be it. 



Question 90:  

Question 91:  

Question 92:  

Procedure: the impact of reform  

Question 93:  

How and to what extent has the exercise of enfranchisement rights been slowed down, 

prevented or made more costly by: 

  



Chapter 12: Dispute resolution 

Question 94:  

We provisionally propose that the current division of responsibility for the resolution of 

enfranchisement disputes and issues between the county court and the Tribunal should end. All 

such matters should be determined by the Tribunal.  

Disagree - until and unless the Tribunal is more representative of Leaseholders. There must be some 
independent Leasehold interest rather than the current perception of over officious people who 
often side with the Freeholder. The Freeholder has legal representatives whereas the Leaseholder 
might very well not have because of the cost. In a County Court there is more help available to the 
non legal. At least a much simplified system will surely reduce the disputes coming to Tribunal as the 
leaseholder will not have to be an expert in rules and procedures! 

Question 95:  

Dispute resolution: the impact of reform   

Question 96:  

No experience. I do read that many people are afraid of going to a Tribunal because of the potential 
ridiculous costs and the requirement to know all the rules and procedures. Get one piece of paper 
wrong and you don't have a case. 

Question 97:  

  



Chapter 13: Costs 

Question 98:  

We invite the views of consultees as to whether leaseholders should be required to make any 

contribution to their landlord’s non-litigation costs. 

I cannot think of a reason why I should pay any of a landlord's non-litigation costs, especially when 
following my legal right to enfranchise. As suggested, costs should be set out as fixed costs, should 
be much chepaer and as such would prevent landlords offloading costs onto the leaseholder, as 
seems to be the case too often. 

Question 99:  

We invite the views of consultees as to how any contribution that is to be made by leaseholders 

to their landlord’s non-litigation costs should be calculated. 

If I had to choose it would be number 3 and 6 combined. We are mostly talking about householders 
on moderate to low incomes dealing with multi-million pound companies. 

We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted: 

Fixed costs should apply to collective acquisition in the same way as individual. The costs are well 
known by precedent and should be listed as for the individual enfranchisement. 

Question 100:  

We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the 

Claim Notice is struck out, leaseholders should be liable to pay a percentage of the fixed non-

litigation costs that would have been payable had the claim completed.  

Yes, if There is some way of relating costs to income.  Many leaseholders like myself will be retired 
on low incomes and cannot afford costs above a certain level. We certainly cannot afford 
enfranchisement on a short lease! 

Question 101:  

We provisionally propose that a landlord should have a right to seek security for his or her non-

litigation costs. Do consultees agree? 

It depends on how much we are talking about. Again costs must be small and proportinal to income. 
There must be a ceiling. 



Question 102:  

We provisionally propose that a landlord should have a right to apply to the Tribunal for an 

order prohibiting named leaseholders from serving any further Claim Notice without the 

permission of the Tribunal.  

Question 103:  

Question 104:  

We provisionally propose that the scope of the Tribunal’s existing power to order one party to 

pay any of the litigation costs of another party should not be extended.  

Costs: the impact of reform  

Question 105:  

We welcome evidence as to: 

the typical costs incurred by landlords in dealing with enfranchisement claims; and 

the proportion of those costs which can be recovered from leaseholders. 

To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs 

arising from the enfranchisement process have an impact on leaseholders’ willingness to bring 

or pursue enfranchisement claims? 

We need statistics on the income levels of leaseholders. In my case the idea of paying 2 costs plus 
enfranchisement would wipe out my savings. Currently I cannot afford enfranchisement. 

Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 for 

reforming non-litigation costs would make leaseholders more willing to bring and pursue 

enfranchisement claims? 

Fixed costs subject to a cap on the total costs payable. Costs must be affordable otherwise reforms 
are a waste of time. 

Question 106:  

How and to what extent do the different powers of the Tribunal and the county court to award 

litigation costs in enfranchisement disputes have an impact on the behaviour of both landlords 

and leaseholders with respect to such disputes? 

People are scared of the complexity of a Tribunal and the fact that the other side will have a QC or 
experienced lawyer on their side. There is a big imbalance of power. 

  

  



Chapter 15: valuation, including our options to reduce the price payable on 

enfranchisement. 
There is nothing on the agenda for banning the market in freeholds. There should be. 

Home or investment opportunity? 
Leasehold is not just a system of ownership, it is primarily an investment vehicle for mostly rich 
companies or individuals who trade in freeholds as an investment package on the open market, a 
fact that is not common knowledge.  - It is certainly news to the householder that his bills are for an 
investment company. At no point in the purchase process are we told this and there is nothing in the 
"contract" that reveals the true purpose of the fees or that makes the leaseholder aware that he is 
living in someone else's investment. There is also nothing in the lease that tells us about the 80 year 
rule, or the inevitability of further costs, or marriage value calculations. Nothing about what matters! 
this is misselling. 

The Long Harbour Ground Rent Fund says on its website that it holds "over 160,000 residential units 
comprising approximately £1.4 billion of assets to date." This is not about a poor landlord losing 
possession of his property - precisely the other way round. 

I have seen freeholds traded for a few hundred to a few thousand pounds. Basically the real  
ownership of our homes is being bought and sold for a song whereas we are not offered the 
opportunity to buy or to buy at that same price. Why not? Because the law supports freehold 
investments above the rights and needs of the duped "homeowner."  

It begs the question: why are we not offered the freehold at the same cheap price in the first place? 
Answer, because the law operates like an investment racket cutting out the person or family who 
should be the owners. 

So basically investors are being allowed to buy freeholds on houses and in effect ownership of a 
house while the occupant actually pays for all of it and is disenfranchised - deprived of the home he 
thought he had bought. That is a scam, a trap and a massive injustice. At the same time the law has 
been written to give this same person entitlement to  a massive, disproportianate  share in the value 
of the house - all for a few thousand pounds!!! The scandal is why these homes are not offered as 
freehold in the first place. 

It is a win win contract for the landlord and often a lose lose one for the leaseholder. The landlord 
can't fail to make money, and the leaseholder can't fail but to lose money. This is especially true on a 
lease near or under 80 years. 

Compensation for doing nothing and paying very little 
So what "compensation" does a freeholder deserve? What did he contribute? Nothing. What will he 
lose? Nothing. Or rather the "expectation" of a future of profit out of my hard work paying for and 
maintaining my -sorry - his house! The landowner does not "deserve" a penny. He loses nothing in 
actual cash whereas under the current system the human beings who we are really talking about 
can lose 30 years of work! Compensation should be based on the principle of the price paid and the 
investment risk, which is just about zero. Counterbalanced by the recognition that the leaseholder 
has been deprived of the opportunity to own his home at the same price and is in fact being 
exploited. 



 It has to be accepted that Leasehold Law is mostly a very bad law with a history of "corrections" that 
have done little to create justice. 

A house or flat owner's security of tenure  must outweigh investor profit arguments.  

EU law 
Too much is being made of EU Human Rights laws suggesting that they entitle the freeholder to 
"adequate" compensation because he is being deprived of the peaceful enjoyment of his 1000 
properties. That law was obviously created to protect the citizen in his home against intrusion by 
third parties. Nobody can rationally be deprived of peaceful enjoyment of multiple properties, just 
the one he lives in as his home. The person who is likely to be deprived in this case is the 
leaseholder!  

In any case I have read some of the judgements and they conclude that enfranchisement is fair and 
right and is subject to the social justice policies of the state. Social justice overrides the right just to 
possess. The legislators in Northern Ireland considered this issue too when they were reforming 
their own enfranchisement laws and concluded that it was no obstacle and have not had any 
problems. Therefore the issue is a red herring and is being overstated. What matters is justice for 
Leaseholders. 

Question 107:  

We invite the views of consultees as to: 

whether the section 9(1) valuation methodology should be retained indefinitely or temporarily, 

and if so for how long; or etc 

The current methodology is a fiction that does not reflect in any way the amount of investment on 
the part of the freeholder  and should be got rid of as soon as possible.  Some kind of reference to 
Council Tax banding and location might be useful. The current valuation system is a trap and 
payment disproportionately in favour of a landlord who has paid next to nothing for the title. All 
costs are born by the leaseholder. Information about valuation or its implications and costs is not in 
the lease "contract". Marriage value, capitalisation etc for what?  

Question 108:  

We invite the views of consultees as to: 

whether a separate, simplified valuation regime should be created for low value and/or 

straightforward enfranchisement claims; and 

how such low value and/or straightforward claims should be identified.   

Absolutely yes.  Valuers no doubt will be able to offer a fairer method based on property value 
bands. We paid a fortune for our homes and the landlord did not. Most trapped people will be on 
just managing incomes and under the 80 year rule which they knew nothing about. A simple multiple 
of groundrent as in Northern Ireland would be right for low band properties, possible more for those 
above a certain level as they will have been the savvy buyers, especially for houses. Houses have no 
business being leasehold, as the government has finally recognised and accepted. 



Question 109:  

Do consultees consider it desirable to seek to treat commercial investors differently from 

owner-occupier leaseholders in respect of the premium payable for the exercise of 

enfranchisement rights? 

Yes. 

If so: 

Do consultees consider that it might be possible to distinguish between such leaseholders:  

by reference to whether the leaseholder is exercising enfranchisement rights for the first time; 

by reference to whether the leaseholder is exercising enfranchisement rights in respect of his or 

her only or main home; or by some other means? 

How might the valuation methodology be varied so as to produce different premiums for 

different types of leaseholder? 

Statistics needed. Most people I read about like myself are just ordinary residents trying to possess 
their one and only home. My home is not my landlord's "home" where he has the right of peaceful 
possession. He doesn't live in it, has not lived in it and has no intention of doing so. A property 
purchase which is not your family home and normal place of residence is not a home as described by 
the EU Human Rights Law. Most leaseholders live in a family home that happens to be leasehold. All 
the rights should be on their side. An investor can and should be made to pay a different premium. 
These reforms are not for them but for ordinary single home citizens. So number 2 applies to most 
of us. 

Question 110:  

We invite the views of consultees as to whether the treatment of ground rent reviews in any 

valuation methodology should be restricted in any of the ways set out at paragraphs 15.59 to 

15.66. 

The ground rent should be the current ground rent and any future increases ignored. Simplicity at all 
costs. We are not talking about anybody losing their home but the leaseholder. The Landlord is just 
an commercial investor and not a householder. The reforms are supposed to be in our interest, 
righting the wrong that is Leasehold Law. 

Question 111:  

We invite the views of consultees as to whether capitalisation rates for enfranchisement 

valuations should be prescribed and, if so: 

how; 

by whom; 

how often; and 

in respect of what different types of interest. 

There should be no capitalisation rates. The cost reforms are supposed to make enfranchisement 
cheaper - though the term should have been affordable! The cost should be based on a simple 
formula esp for houses to allow us to get rid of Leasehold once and for all. Leasehold for houses is 
wrong and unnecessary as the government has recognised. Therefore costs should reflect this new 
baseline in order to make all houses freehold. The government's recognition has now made 



Leasehold for houses an anachronism - but still a trap for current householders. In the light of the 
governments recognition that leasehold for houses is wrong and needs reforming for flats, we are 
now living under a redundant legacy law, which has no validity for new houses just old ones already 
ensnared. Leasehold for houses should be regarded as a redundant state of tenure, as indeed it is in 
the rest of Europe. We did not sign up to capitalisation rates, marriage value etc - or rather we were 
conned into the system by lack of knowledge of a law that even lawyers cant easily understand. 

Question 112:  

We invite the views of consultees as to whether deferment rates for enfranchisement valuations 

should be prescribed and, if so: 

Deferment rates refers to the current and hopefully redundant system that makes unjustified 
assumptions about an investor's "right" to compensation. We Leaseholders had no idea that we 
were somebody's investment and nowhere in any lease is such a situation referred to. So we did not 
sign any contract that provided for investor compensation and if the law says we did so, then it was 
entrapment and miselling. It is and has been unrealistic to expect a purchaser to know about 
Leasehold Law and its implications and a great injustice has resulted. The biggest purchase of our 
lives should not have been so complicated that we needed to read and understand Lease Law. But in 
fact it WAS necessary. This is where the injustice and entrapment comes into play. 

Question 113:  

We invite the views of consultees as to whether relativity or a no Act deduction should be 

prescribed for enfranchisement valuations and, if so: 

The 80 year cut-off rule has created a trap for countless leaseholders. There is no mention of it in the 
lease. The calculations used to come up with premiums are pure fiction so difficult to understand 
that even lawyers can't agree. The whole system must be swept away and replaced with the 
proposed simple ground rent multiplier with perhaps an additional premium on more expensive 
houses. The landlord investor investment is next to nothing compared to the lifetime of work to pay 
back a massive house loan.  

He paid anything from a few hundred to a few thousand pounds for the freehold of a house of flat at 
a price not available to and not offered to the leaseholder so sufficient compensation should reflect 
that investment and the fact we were not offered that price - and indeed knew nothing about the 
trade in freeholds! 

Question 114:  

We invite the views of consultees as to whether the possible right to hold over at the end of a 

long lease should be disregarded on an enfranchisement valuation. 

Should be discounted as should the "market rent", which will happen if the right to extend the lease 
term or better buy the freehold at an affordable rate using a simple calculation is used.  The idea 
that someone who paid next to nothing and did nothing to upkeep the house or flat should then 
repossess it is unbelievable to anybody who does not know how leasehold law works. 



Question 115:  

We invite the views of consultees as to whether a discount for leaseholder’s improvements on 

an enfranchisement valuation should be retained. 

This should also become irrelevant if a simple enfranchisement formula is used. 

Question 116:  

We invite the views of consultees as to whether it should be possible for leaseholders to elect to 

accept a restriction on development to prevent development value from being payable as part of 

an enfranchisement valuation. 

I doubt if this applies to most residential leaseholders and if it was not mentioned in the lease should 
be disregarded. A leaseholder should not be expected to pay for things he had no knowledge of. 

Question 117:  

We invite the views of consultees as to which, if any, of the valuation options we have discussed 

(set out at Options 2A to C in Chapter 15) are preferable and, so far as any preferred option 

contains a range of possible reforms, which of those reforms should be adopted.` 

No capitalisation rates, or marriage or hope values, no term or reversion. We did not sign up to that. 
A simple formula esp for houses to get rid of this investor parasite who we did not know existed until 
we need to sell or buy the freehold. Any higher rate might be based on how much was originally paid 
for the freehold plus a multiple of groundrent. 

Question 118:  

We invite the views of consultees as to the desirability of an online calculator for 

enfranchisement valuations and the types of claim for which it could be appropriate. 

Seems like a perfectly sensible idea. As far as I understood what I read about the NI House 
enfranchisement law, they have a very simple and affordable fixed cost formula. No idea why it does 
not apply to flats.  

Age of house or flat 
Value 
Ground rent etc 

length of lease irrelevant!!! 

The Council holds my freehold. What did they pay in 1920? Probably nothing. Yet they own my 
"home" and want £35,000 on a house valued at £130,000 because the lease is so short. As a retired 
person of course I have not got that money and was astonished at the cost and the reasons why I am 
expected to pay it. The reasons? Because that is how the current law calculated the cost. They 
"deserve" nothing at all. I deserve to have possession of the house I thought I had paid for! I am the 
one who paid for it. It is my only home and I spent a life paying for it - I thought.  The scandal in a 
nutshell. What did I know of leasehold law? Nothing. No idea whatsoever about the 80 year cuttoff 
and you would think you would at least get some notification of impending costs and you would do 
from any bank or investment. 



I know a single parent who was obviously conned into buying a leasehold flat in Gateshead for 
£50,000 but when she wanted to remortgage of course she cannot as the lease has less than 50 
years but she has no idea what that means. How they managed to sell such a flat I have no idea but 
she would just "trust" the nice man and everything he told her. There is no way she would be able to 
do this survey without help. 

Valuation: the impact of reform 

Question 119:  

How and to what extent has the current methodology for calculating premiums payable on 

enfranchisement slowed down, prevented or made more costly the exercise of enfranchisement 

rights? 

The current methodology has made enfranchisement impossible for many householders as the 
premiums required are in the realms of fiction. Not only has the freeholder milked the system in 
many cases in fees and groundrent but in nearly all cases has done absolutely nothing in terms of 
investment or maintenance of flats or houses as everything is paid for by the "teneant". However, an 
ordinary tenant as most of us understand the term, does not have to pay for the upkeep and repair 
of his home. We pay twice and more. Each part of the calculation like the "hope value" can only have 
been ivented by the landlords and put into law by their legals. In which other investment area do 
people get a return on what they hoped to get!!!  

Question 120:  

We have set out the following options for the reform of valuation: 

the adoption of a simple formula; and 

options based on current valuation methodology, involving different combinations of current 

valuation components and/or the prescription of certain rates. 

To what extent would each of these options reduce the duration and cost of the 

enfranchisement process, and the number of disputes arising? 

Leasehold does not exist in the rest of Europe as a normal type of ownership in Europe, only in 
England. Nobody wants more reforms but abolition. However, a simple formula would help get rid of 
it by the back door. A multiple of the ground rent as I think is the case in Northern Ireland. In fact 
that is how freeholders calculate and have recently been calculating their informal offers - a multiple 
of groundrent. They have therefore already established that formula as a method. The only reason 
for the massive increase in enfranchisement costs later on is because the law artifically demands it, 
although in fact a freeholder can offer any price so it is not a formula set in stone. The law is a bad 
law of entrapment, a charter for exploitation not found in any other form of "investment". Imagine 
demanding hope values and marriage values over the sale of anything else. Besides it should not be 
a game or an opportunity to exploit. It is the family home we are talking about. 



Question 121:  

We welcome evidence as to the likely impact of the possible valuation methodologies set out in 

Chapter 15 on different sectors of the economy – in particular, the institutional investment 

sector, the charitable sector and the leasehold market (for both owner-occupiers and buy-to-let 

leaseholders). 

It is not my duty to be a source of income for a pension fund. Nobody bought a home (as they 
thought) and signed up to fund anybody else. We know we have to pay back the loan but nobody 
said anything about me being an investment for a third party. Where is that mentioned in the 
contract/lease? What we are really talking about is million even billion pound property scams, run by 
the super rich and legalised by a bad law that allows the exploitation of residential properties and 
families who are completely unaware of the fact. This is unethical investments by anybody's 
measure and shameful - robbing Peter to pay Paul! 

Question 122:  

We welcome evidence as to: 

the proportion of existing leases which are currently eligible for section 9 (1) valuations; and 

the likely impact on landlords and leaseholders of (a) retaining the section 9(1) valuation 

methodology for a limited period, or (b) replacing it with a simplified valuation methodology. 

Don't know what this refers to. 

Question 123:  

We welcome evidence as to the likely impact on the leasehold market (and wider housing 

market) of differentiating between classes of enfranchising leaseholder (for example, those who 

occupy the property as a residence and those who do not) in respect of the premium payable. 

The impact will be to clean up a corrupt system of exploitation and will have no impact at all on 
housebuilding. Developers have alreadyadmitted as much in the recent Committee meetings. The 
leasehold market should be abolished, especially the sale of freeholds to anybody but the 
leaseholder. 

Question 124:  

We welcome evidence as to the costs, benefits and practicalities of constituting and maintaining 

a body whose function is to prescribe certain rates for a reformed valuation methodology. 

It would seem logical that if enfranchisement becomes straightforward then Tribunals will not have 
so much to do. Savings there will support the reformed body. 

Question 125:  

We welcome evidence as to the costs, benefits and practicalities of setting up and maintaining 

an online valuation calculator. 

Really the simplest of all once it is set up. Very low cost, possibly managed by a valuation body? 

 

 



Chapter 16: Intermediate and other leasehold interests 
I can't answer these questions as I don't have sufficient understanding or any experience.  

Question 126:  

We provisionally propose creating a statutory duty on the landlord who has conduct of 
an enfranchisement claim to act with reasonable care and skill, and to act in good faith, 
in respect of the interests of other landlords.  

Do consultees agree? 

Intermediate and other leasehold interests: the impact of reform 

  



Comments 
If there are not so many responses to this final consultation the reason is because it is too daunting 
and complex for a lot of people. They/we are just ordinary householders and many people are not 
used to reading complex documents and can only describe their experiences (as in the previous 
submissions) but not he legal issues. 

In fact this consultation underlines the main underlying issue: that Leasehold Law is far too complex 
for any leaseholder to ever understand which has made it easy to trap them into an exploitative 
system of law and consequent burdens  they never knew existed. 

Freehold is simple and easy, Leasehold a nightmare of complexity 
If I buy a freehold house basically all I do is hand over the money and register my ownership on the 
Land Registry and get on with life and paying the bills. I do not have to read any laws or lease 
documents, maybe some restrictions on the freehold that are normally common sense. I have never 
heard of any home owner having problems with anybody but the Council with regard to what he 
does with his house.  

Whereas with Leasehold it has become clear that one needs to be able to understand the Lease, 
which is not normally possible without the help of an expert in what it all means. However, in 
addition to the Lease, I now understand that a leaseholder needs also to be savvy with all the laws 
which govern the lease! Otherwise he has no idea of his rights or obligations or what to expect in 
particular circumstances.  

The leaseholder is in a web of law and circumstance that is going to hit him sooner or later. This not 
expected of any other purchase and he does not even have any  protection under consumer law.  
That is an absurd expectation and impossible burden on the householder. Everything about 
Leasehold is far too complex and completely inappropriate for the average person who is buying 
what he thinks is his home. Freeholders know that and exploit the lack of knowledge. They can 
afford lawyers, we cannot. They already know what they can do to make money from us, whereas 
we don't even know they are doing it! Until recently. For the Leaseholder it is all pay, pay, pay. For 
the Freeholder it is all take, take, take. Our English system is a multi-billion racket whereby a small 
number of "investors" treat 4 million homes and the people in them as cash machines. There is no 
quid pro quo or any kind of equity.  

Abolition is the logical step to bring us in line with the civilised world but at the very least reforms 
must make everything vastly more simple.  

Quotes from: "Tackling Unfair Practices in the Leasehold Market”. 

"...real action is needed to  end such abuses and create a  system that works in the best interests of  
consumers. And  that’s exactly what this government will deliver." 

"It is clear that many consumers did not make an active or informed choice to buy a  new build 
leasehold house." 

"Overall there was agreement that anything that affected the value of the property should be 
classed as onerous." 



" We strongly believe that when someone buys a house, it should feel truly their own. House buyers 
should not be faced with a depreciating lease or a ground rent charge for any other purpose than to 
pay for the privilege of living in the house they have already bought" 

Strong words short on remedies that we hope the Law Commission will propose. 

Abolish leasehold or make it valueless 
The government has in effect finally accepted that Leasehold, especially  for houses, is unnecessary, 
undesirable and just plain wrong in most cases. They have banned the building of any more 
leasehold houses or the creation of leases on residential properties. They have accepted the 
principle of leasehold as redundant and exploitative. Therefore, logically, the million or so houses 
currently leasehold are wrong too and their leasehold status should never have happened. The 
logical step would be to convert all leasehold to freehold. Affordable enfranchisement will have the 
same effect. 

Leasehold is a Landlord's charter to make an unjustifiably large amount of money for very little cost 
out of millions of heavily indebted residents who are often led to believe THEY own the home they 
are paying for. The Landlord wins twice and the leaseholder loses twice. He gets ownership for a 
pittance and further fees later on, while the resident pays a fortune and then pays more money on 
top of the purchase price later on. The ownership of the home can be bought for £3000 or less - the 
landlord/freeholder's upfront cost, whereas the tenant/homeowner's upfront cost is enormous and 
takes a life of work to pay back. It is a win win contract for the landlord and often a lose lose one for 
the leaseholder. The landlord can't fail to make money, and the leaseholder can't fail but to lose 
money. This is especially true on a lease near or under 80 years. 

So basically investors are being allowed to buy freeholds on houses and flats for next to nothing, and 
in effect ownership of a house, while the occupant actually pays for all of it and is disenfranchised - 
deprived of the home he thought he had bought. That is a scam, a trap and a massive injustice. 

We hope this will be a once and for all reform if not abolition to bring England into the 21st century 
and to right the injustice that is Leasehold. Human Rights Law must not be used as an excuse to do 
nothing or pretend that a company owning thousands of properties is somehow being deprived of 
the quiet enjoyment of the home. That clearly refers to us not them. Natural Justice lies in the 
principles at stake and the government can do anything it wants to implement social justice. Current 
Leasehold Law does not reflect modern times or thinking, the rest of advanced Europe, or any kind 
of natural justice; quite the opposite. It should be completely rewritten and simplified and 
somewhere there should be the desire expressed to abolish it altogether for ordinary residents. The 
remedy here should be to make getting our freeholds not just simpler but affordable otherwise 
there is no point in changes if people still cannot realistically afford to get their homes out of the 
hands of unscrupulous investors they knew nothing about when they bought their property. 

 



26.11.2018 Consultation response Rita Simmonds 

On 26 November, TN spoke to Rita Simmonds on the phone regarding her personal situation. She 
asked for the details she gave to be treated as a consultation response for the leasehold 
enfranchisement project. 

Points to note: 

• She lives in , and has a 20.5-year lease, which she referred to as a “statutory 
tenancy”. She said that there were numerous other leaseholders in the surrounding area 
who had leases of similar lengths. 

• She had recently received a letter from a neighbour saying that law reforms are in the 
pipeline, referring to the Law Commission work, but saying that people with leases shorter 
than 21 years were not being considered. 

• TN explained that the 21-year period was under consideration, and that her view would be 
taken into account. She commented that she and her neighbours wanted to be included in 
enfranchisement rights. TN also suggested that she ask her neighbours to write in separately 
to the consultation. 

 

Other details: 

• Ms Simmonds also explained that her freeholder had been extremely obstructive in many 
respects. For instance, a permission fee of almost £50,000 was demanded for the right to 
undertake a £150,000 extension to her property. 



From: Robert Brooks   
Sent: 04 January 2019 11:58 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold Reform and Enfranchisement - Legal review 
 
 
Dear Sir 
 
I write to you as a Statutory tenant of  and my name is Robert 
Brooks. 
I took over the end period of a lease under 21 years back in 1980 , 38 years ago, and when the rent 
payable was reasonable and fair. 
At the time I was led to believe by Savills that a new lease would be forthcoming when that lease 
expired , but , when it came to a decision, the  chose not too go that route. Instead I 
became a statutory tenant and have been in this extremely precarious situation for nearly 38 years 
with absolutely no security, no right of lease renewal and no Enfranchisement route available. 
Against this situation it is me , and not the freeholder , who faces a mass of liabilities on an aging 
property. 
 
During this period I have paid my rent on time every quarter , have fully repaired, insured and 
maintained the property. 
 
I have had 3 landlord freeholders namely :- 
 

 
 

 
 
I feel like I have been treated as a parcel which can be bought and sold at the freeholders whim 
depending on company policy and how much profit can be made out of  my property. 
In each freeholder sale I  have had no opportunity to speak and voice an opinion about my home of 
38 years. I have simply been told to pay my rent to the new owner. 
 
It is a situation in which I feel trapped. 
I cannot move because statutory tenants are locked in to their house. I have nothing to sell so I 
cannot move should I want to. 
And this is all because my original lease was under 21 years and I cannot enfranchise my lease, 
because it is outside the leasehold reform Act. How can this anomaly be fair ? 
 
In addition, the law allows the landlord to increase the rent every 2 years, and I am a retired 68 year 
old , as are many statutory tenants. Each time this happens the freeholder gets richer and I get more 
and more worried about where the extra rent will come from. 
 
I therefore ask the Law Commission to consider the situation of the statutory tenant caught in a legal 
anomaly which simply isn't reasonable or fair. 
 
Please would you be so kind as to confirm safe receipt of this email. 
 
Yours faithfully 
Robert Brooks 
 



Telephone :  
 
 
 
 





         
         
         
         
 
Leasehold Enfranchisement Team 
Law Commission 
1st Floor, Tower 
52 Queen Anne’s Gate 
London 
SW1H 9AG 
        6.1.2019 
 
Dear Sir/Madam, 
 
Please find below our response to your consultation entitled “Leasehold home ownership: 
buying your freehold or extending your lease” on behalf of  (Maintenance) 
Limited.   
 
Who we are 
 

 (Maintenance) Limited owns the freehold of  and is 
responsible for the maintenance of the site that consists of 24 flats and garages and 
associated common areas.   (Maintenance) Limited is wholly owned by the 
leaseholders of the flats that comprise .  It purchased the freehold in the 
early 1980s, less than ten years after the construction of the flats   The directors of 

 (Maintenance) Limited are all leaseholders and do not receive any 
remuneration for the duties they perform.  We believe that  (Maintenance) 
Limited would be categorised as a Residents' Management Company. 
 
Reason for responding to this consultation 
 
Our reason for responding to consultation is that we are currently starting the process of 
extending the leases on our flats because the remaining term on our leases is getting towards 
the figure where it may be more difficult to obtain a mortgage. As the leaseholders own the 
company that owns the freehold, then this will be a voluntary extension.  Noting that this 
consultation is mainly concerned with statutory lease extensions, then we shall, in general, 
restrict our responses to where we see overlaps with the voluntary arrangements and also 
your proposals in section 4 to potentially restrict the availability of voluntary lease extensions.  
We will also, though, provide you with our experience of the voluntary lease extension 
process. 
 
Our experience of the voluntary lease extension process 
 
Many of the issues around the voluntary lease extension process relate to tax.  As our 
existing lease does not contain a clause that gives us the right to extend the current lease 
(though it does not preclude this either), then there are tax implications for both leaseholders 
and the leaseholder-owned company that owns the freehold.  Our understanding is, and we 
are in the process of obtaining professional tax advice to confirm this, that, for tax purposes, a 
lease extension is deemed to be a surrender of the existing lease and the grant of a new 
lease.  This surrender of the existing lease creates the potential for capital gains liabilities for 
the leaseholder, especially if it is not their sole private residence as is, we believe, the case 
for more than half of our leaseholders. The only way around this appears to be to charge all 
leaseholders who wish to extend their lease an arms-length premium as per HMRC Extra 
Statutory Concession D39.  The company that owns the freehold is liable for corporation tax 
as by extending the leases as it is disposing of assets.  Our understanding is that the 
company is liable for this tax on the deemed value of the lease extension i.e. the premium, 
irrespective of whether we require the premium to be paid by the leaseholders. 



 
All the above may seem sensible when considering individuals or single entities, but if you 
look at the bigger picture then it should be noted that prior to the lease extension, the 
leaseholders collectively own the leases and the freehold of the flats and after the lease 
extension the same situation applies, noting that assets have moved from the 
leaseholder-owned company to the leaseholders.  However, even though the leaseholders 
collectively still own the same assets, tax liabilities have arisen which complicate the process 
of lease extension and increase its cost, both in terms of the tax itself, the likely requirement 
to pay the premiums and the cost of obtaining advice.  I note that the wider government is 
seeking to encourage self-management, but the complexity of the tax arrangements relating 
to lease extensions is quite likely to drive leaseholders to stay with professional managing 
agents. 
 
Cost of enfranchisement 
 
We note your proposals in section 3.30 on reducing the cost of enfranchisement and 
simplifying the process.  However, in section 4.96 you state that "Statutory control of such 
voluntary lease extensions is outside the scope of our review of enfranchisement law." We 
are not sure that it is sustainable to treat statutory and voluntary leasehold extensions entirely 
separately.  Take for example two identical developments of flats where one  goes through a 
voluntary lease extension and the other a statutory one, both for the same term.  We can't 
see how it is sustainable, especially from a taxation point of view, for the two lease extensions 
to use different methodologies for calculating the premium payable, potentially resulting in 
significantly different premiums being payable for lease extensions that we know to be of the 
same value. 
 
4.99 What steps, if any, do consultees consider could be taken to control or limit the use 
or impact of parties entering into a lease extension outside of a new statutory 
enfranchisement regime? 
 
As we have already stated, we are in the process of voluntarily extending the leases of the 
flats and garages that comprise our development.  Among the advantages to leaseholders of 
this voluntary extension vs. the current statutory process are  lower costs for leaseholders as 
we are unlikely to charge them all our non-litigation costs and the majority of leaseholders will 
extend their leases at the same time leading to economies of scale.  The duration of the 
voluntarily-extended leases is intended to be 999 years, rather than the 90 years proved by 
the statutory arrangements.    
 
Consequently we believe that legislating to restrict the ability of leaseholder-owned 
management companies like ours to voluntarily extend the leases of their leaseholders would 
be counter-productive and not in the best interests of such leaseholders. 
 
Yours faithfully, 
 
 
 
 
Robert Paterson, 
Chairman, 

Maintenance) Limited 
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Leasehold Enfranchisement Team 
Law Commission 
First Floor, The Tower 
52 Queen Anne’s Gate 
London   SW1H 9AG 

3rd January 2018 Email and Recorded Delivery 

Dear Sirs 

Leasehold Home Ownership - Consultation Paper 238 

Please accept this letter as a response to the above consultation paper. 

I am a chartered engineer by profession and a company director. My wife and I have considerable 
experience of leasehold home ownership in the London area.  We have owned the long lease of a flat 
in central London for nearly 40 years.  We have direct experience of four freeholders and five 
managing agents.  The flat has served as our primary residence, a primary residence for our three 
children and their families, an income earning investment and as a pied-a-terre at various times.  In 
2002 the freehold of the block was acquired by an offshore entity.  In my opinion the building is now 
poorly managed and the leaseholders are abused.  The leaseholders are not able to acquire the freehold 
or the right to manage the block due to the presence of a 35% non-residential content within the 
building.  For the last five years I have been the chairman of a recognised tenants association.  The 
association has managed to block some but not all attempts at abusing the leaseholders due to the 
competence of the committee members. 

We also own a second flat in London that is let and provides a retirement income.  The leaseholders 
have acquired the freehold and granted themselves 999-year leases. 

I am the director and manager of a family owned company that has owned an industrial estate in Kent 
for the last twenty years.  This experience has given me an insight to the viewpoint of a landlord and 
freeholder. 

The Commission is engaged in a very important project that has the potential to improve significantly 
the quality of life of a large number of leaseholders.  Subject to the qualifications referred to below, 
the proposals of the Commission are strongly supported. 

Terms of Reference 

It is noted that the first objective in the terms of reference is to promote transparency and fairness in 
the residential leasehold sector.  However, the scope for achieving the first objective appears to be 
limited to changes in the law relating to enfranchisement.  There is scope for achieving the first 
objective through other changes in the law relating to leasehold homes. 

I understand that the terms of reference have already been extended to include the right to manage. 
This is a very welcome change that should assist in achieving the first objective. 

There are two other important additional areas that should be added to the terms of reference: 
1. The regulation of managing agents;
2. The role of the recognised tenants’ association.

The case for these additions is set out below. 
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1. The Regulation of Managing Agents 

Managing agents play an important role in the lives of tenants in a residential block.  They are 
entrusted with holding substantial amounts of tenants’ money and the management of valuable assets.  
Their activities can have a significant influence on the value of a tenant’s investment in his home.  
However, managing agents appear to belong to an entirely unregulated profession with few 
employees holding any relevant professional qualification.  The lack of regulation contrasts with the 
level of regulation applied to other professions that handle large sums of clients’ money and manage 
assets of similar value. 

Managing agents will generally owe their loyalty to the entity that appoints them. When appointed by 
the landlord the aim of the managing agent will usually be to maximise the landlord’s return on his 
investment.  If the landlord has integrity and the managing agent is competent, the building may be 
managed with transparency and fairness.  Unfortunately, many buildings, particularly those that are 
foreign owned, are managed by unprincipled managing agents for unprincipled freeholders. Many 
managing agents are highly skilled at extracting unfairly large sums from tenants in the form of unfair 
service and other charges whilst minimising appearances in the First Tier Tribunal. 

The opportunities for unfair exploitation of tenants by excessive charges are many and may be 
difficult for the tenant to detect.  The following are some examples of unfair exploitation of tenants 
that I have experienced or suspected: 

 The retention by managing agents and landlords of commission paid to them by contractors 
and insurers; 

 Preparing works specifications, which include works on other buildings in the same 
ownership whose costs are not the responsibility of the tenants being charged; 

 Allocating insurance costs that include premises that are not the responsibility of the tenants; 
 Directing contracts to firms that are controlled by the landlord or managing agent; 
 Making excessive charges for licences for alterations; 
 Making excessive charges for works that are found to be the responsibility of the tenant.  

Current legislation permits tenants to object to all the above abuses at a First Tier Tribunal.  
Unfortunately, lack of information and deviousness by the managing agents means that only a small 
proportion of abuses reach the tribunal. 

The Law Commission may wish to consider recommending an extension of its terms of reference to 
include a review of the role of managing agents and the case for introducing some form of licensing 
system and minimum levels of staff qualifications.  The possible loss of the licence would provide a 
powerful incentive for managing agents to treat tenants fairly, whether appointed by the tenants or the 
landlord. 

2. The Role of the Recognised Tenants Association 
Existing legislation makes elaborate provision for the establishment of a Recognised Tenants 
Association (RTA).  However, once established the RTA has negligible power to influence events.  
Their powers are restricted to being consulted about the appointment of managing agents and access 
to some insurance and accounting information.  

In my opinion RTAs could play a significant role in achieving the first objective of increased 
transparency and fairness if they were given enhanced powers. 

The Law Commission may wish to consider proposing an extension of its terms of reference to 
achieve the first objective by reviewing the role of the RTA and possibly increasing the powers of the 
RTA in the following and other areas: 
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1. Reducing the interval between reviewing the appointment of managing agents from five to
two years.

2. The right to nominate a managing agent for inclusion on a tender list.
3. The right to veto the appointment or re-appointment of a managing agent.
4. The right to insist on the service charge accounts being audited (at present it is only

necessary for the person signing the accounts to be an approved auditor).
5. The right to receive copies of the following documents in electronic form following the

serving of a written demand on the Landlord.
a. Full set of service charge accounts within 6 months of year end, including all invoices

for supply of goods and services, trial balance and schedules of assets and liabilities.
b. Specifications and drawings for all works to be undertaken or services to be provided.
c. Copies of all tenders received.
d. Copies of all correspondence with contractors.
e. Copies of all drawings of the building and its services.

6. The right to have joint control with the managing agent of all reserve bank accounts.
7. Access to a simple procedure for settling disputes between the RTA and the landlord,

possibly along the lines of the procedures contained in the Party Wall Act.

The Proposals in the Consultation Document 
25% Non-Residential Use Limit for Enfranchisement 

In paragraphs 8.111 to 8.121 of the main report it is proposed that the present limit of enfranchisement 
rights to blocks with a non-residential content of less than 25% should be retained and the limit should 
be extended to include houses.  No proper consideration appears to have been given to the 
appropriateness of the level of this limit, but consultees have been asked to give their views.  In my 
opinion the limit for non-residential content should be set at 50%, which is in line with the right of 
first refusal.  The reasons for this view are as follows: 

1. Your terms of reference for this project make it clear that it is the objective of the
Government to increase the number of residents who are able to acquire the freeholds of their
homes and extend the length of their leases.  Denying the right of enfranchisement to those
leaseholders who live in buildings with a 25% or greater non-residential content would seem
to be contrary to your terms of reference.

2. It is understood that no figures are available for the number of dwellings that are affected by
the 25% non-residential limit.  However, a visit to any town or city centre will show that there
are substantial numbers of buildings with two or three floors with non-residential use at a low
level and numerous residential floors above.  In suburban areas there are many buildings with
shops on the ground floor and flats above.  The residents of most of these buildings are or will
be disenfranchised by the 25% limit.

3. In company law the owner or owners of a 51% stake in a company have control of that
company.  A change from a 51% share ownership to 49% will usually trigger a complete
change in control of the company.  It would seem entirely logical that the same principles
should apply to the multiple ownership of a building.  However, with a building its control
depends on the ownership of the freehold.  It would seem entirely reasonable for the owners
of a 51% stake in a building to be given the right to acquire the freehold whilst the former
freeholder retains a head lease for all the non-residential properties.

4. The existence of enfranchisement rights has an important and beneficial impact on the
landlord tenant relationship even if the rights are never exercised.  The landlord will be aware
that if he treats the tenant unfairly, the tenant is likely to exercise his rights and acquire the
freehold.  The 25% limit removes this incentive for large numbers of leaseholders.

5. Commercial tenants may be concerned that a building with a leaseholder owned freehold may
not be adequately maintained.  The appointment of competent managing agents and the
preparation of a suitable headlease for the commercial tenants should take care of this issue.
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6. Commercial tenants may be concerned about their ability to obtain consent for alterations.
This concern can be easily met by inserting a clause in the headlease stating that consent may
not be unreasonably withheld.

7. There are instances in London where the freeholder has a stake of less than one percent in a
building but the leaseholders cannot acquire the freehold because of the 25% limit.  The 1%
stake has been achieved by grouping the commercial leases under a headlease and selling the
headlease with a 999-year term. This structure also appears to provide a method for the
freeholder to circumvent the right of first refusal.  Leaseholders in a building with such a
structure are particularly exposed to abuse and should be able to acquire the freehold
regardless of non-residential content.

Paragraph 6.79 - Acquisition Vehicle 
It is proposed in paragraph 6.79 that the acquisition vehicle should be a company limited by 
guarantee.  This is a very satisfactory arrangement when all the leaseholders participate, have similar 
interests and make similar contributions.  However, acquisitions may not always be this 
straightforward.  Some leaseholders may be able and willing to subscribe more than others.  They 
may be willing to make good shortfalls due to non-participators.  There may also be a need to 
distribute surplus funds arising from lease extensions or disposals.  These matters can all be dealt with 
much more simply with a company limited by shares. 

In my opinion the choice of a company limited by guarantee or by share capital should be left to the 
parties involved in the acquisition.  It is too prescriptive to limit the choice to a company limited by 
guarantee. 

In my opinion any articles embodied in the legislation should be model articles and not mandatory 
articles.  The negotiators should be free to make any adjustments that may be necessary to particular 
circumstances. 

Paragraph 4.7 – Landlord’s Right of Termination 

Paragraph 4.7 notes the landlords right to terminate the extended lease for development purposes 
contained in Section 17 of the Leasehold Reform Act 1967.  It is not clear from the proposals as to 
whether this right is to be retained and extended to flats.  I believe that its retention could lead to some 
very unwelcome surprises for the less sophisticated tenants and it should be abandoned. If a 
freeholder or other party wishes to develop a building the onus should fall to him to persuade all the 
incumbent leaseholders to surrender their interest, if the development does not fall within the scope of 
compulsory purchase powers. 

Yours faithfully 

Roger Dunn 



SUBMISSION BY SCEWL TO THE LAW COMMISSION CONSULTATION ON LEASEHOLD 
ENFRANCHISEMENT REFORM 
5th November 2018 

Context 

I represent a group of “white knight” investors who assisted in the enfranchisement of our 
estate in Wimbledon in 2015. All of us were also personal participants in the 
enfranchisement exercise, meaning that we paid to acquire our own ‘share of freehold’ as 
well as funding the shares of those who didn’t participate. 

In fact, the mechanism adopted was that the freehold (of eleven blocks of flats and the 
common parts), once acquired, was transferred to our estate management company in 
return for headleases over the non-participating flats. The estate management company is 
limited by guarantee and its members are all owners on the estate (participating 
leaseholders, non-participating leaseholders and freehold house owners). The only 
difference between participating and non-participating leaseholders is that the former now 
have a 999-year lease at a peppercorn ground rent and the latter have retained their 
original leases (104 years unexpired with ground rents of currently between £150 and £250 
per annum). 

The investors’ interests are held by a company called  
, which collects the ground rents from the non-participating leaseholders. It also has 

an open offer to enable those leaseholders to extend their leases (to 999 years at 
peppercorn ground rents) and the premium it asks for doing so are calculated using the 
same formula as applied to the main enfranchisement. To date, 5 of the original 31 non-
participating leases have been extended. The proceeds of the lease extensions, together 
with the ground rents collected, are used to repay the capital investment and provide a 
return on that investment. 

My focus in responding to this consultation is two-fold: 

1. To contribute my views to the issue of valuation and the collective enfranchisement
process (having been through it, first as leaseholder and now with somewhat of a
landlord perspective); and

2. Large, time consuming enfranchisements are often instigated and undertaken by
unpaid amateurs in the best interests of the estates they live in. In our example,
enfranchisement simply could not have taken place without this and without the
funds provided by “white knight” investors, who were limited to those with a direct
link to the estate. With your Terms of Reference having the stated explicit objective
of reducing the cost of enfranchisement, there is clearly a risk of well-meaning
amateurs suffering a financial loss. We would urge some form of exemption to be
considered to protect bona fide non-commercial investors who acted in good faith.

Consultee: Roger Parkin



I have therefore responded to the relevant questions, using the online form. However, I 
imagine it is possible that, in analysing responses, they get divorced from the context of 
their author and I hope that reproducing them here will lessen that risk. 
 
The enfranchisement process 
 
Our own process involved raising approximately £10,000 each from 133 leaseholders. In the 
event, around 100 participated with the remaining funds being contributed by investors. 
One major challenge was to find a mechanism to manage the administration of non-
participating leases and to provide investors with a return on their capital. 
 
We did this by setting up a special purpose vehicle company  as the nominee 
purchaser.  was not limited by guarantee, but by share capital, and it originally had 
two share classes: owner shares and investor shares. These were issued in return for lease 
extension premiums and share/loan note subscriptions respectively. Upon acquiring the 
freehold, the owner shares were redeemed, the freehold was transferred to our estate 
management company ( L, limited by guarantee and whose members comprise all 
estate owners) in return for granting headleases over the non-participating flats.   
became solely owned and controlled by the investors. This separation of owners’ and 
investors’ interests was important to preserve the integrity of the process. 
 
Accordingly, my answer to Question 22 is ‘no’, it should not be mandatory for the 
nominee purchaser to be a company limited by guarantee, because there are 
circumstances where the use of an alternative company structure makes sense. 
 
In order to deter potentially underhand operators, I would answer yes to Question 24 and 
place restrictions on disposal following an enfranchisement.   
 
Q25 asks if Estate Enfranchisement” would have made things easier for us? The answer is 
‘yes’. 
 
I note the current proposal to give enfranchising leaseholders the right to insist that the 
freeholder take a leaseback over non-participating leases. Had this been available to us, it 
would have potentially removed the need to raise investment capital to fund the share of 
non-participants.  
 
Accordingly, my answer to Question 31 is ‘yes’ and my answer to Question 37 is that it will 
make financing a collective enfranchisement considerably easier and more affordable. 
 
However, I would comment that doing this would have the disadvantage of leaving non-
participating leaseholders as under-lessees of a commercial third party, rather than of 
‘white knight’ investors, with probable adverse implications for the ease and terms of future 
leases extensions.  
 
I agree with your proposal (in paragraph 6.157) that non-participating leaseholders should 
have the right to enfranchise themselves at a later date. This is something that  
already does (and on neutral terms) both because it is our objective for all estate owners 



eventually to benefit from long, ground rent-free leases and because the investors would 
like their money back. 
 
According, my answer to Question 34 is ‘yes’ and I would further agree that it should be 
retrospective. However, to avoid the problems you identify in paragraph 6.156, I suggest 
the right should be limited to extending the lease (on the same terms as the original 
enfranchisement) and not to acquiring a share in the freehold-owning entity itself.  
 
Our estate comprises eleven blocks containing 133 flats and 57 freehold houses. One 
difficulty we encountered was that we only achieved the qualifying criteria in ten of the 
eleven blocks, meaning one had to be initially omitted. It was subsequently acquired a year 
or so later, albeit on significantly worse terms and at considerable extra effort. 
 
Accordingly, my answer to Question 54 is ‘yes’, the qualifying criteria for an estate should 
be the same as those for a single building. 
 
One of the risks we faced was that we would make a technical or procedural error in the 
notices served on the freeholder and thereby invalidate the whole process, with the 
consequence of having to wait twelve months before re-submission. As an unpaid amateur 
and first-timer to the enfranchisement process (which involved collecting large amounts of 
neighbours’ money in deposits – at risk in the event of not proceeding), this was very 
daunting, even with the benefit of expert advice. 
 
Accordingly, my answer to Question 71 is ‘yes’, a single set of prescribed forms should be 
introduced. In order to accelerate the enfranchisement process, I would answer yes to 
Q73.    
 
In response to Questions 72-88, my general answer is that the process should be as simple 
and transparent as possible so that the risk of an invalidated claim on the grounds of a 
technicality is minimised. 
 
Valuation 
 
Our situation involved leases with an unexpired term of approximately 107 years, so we 
were unconcerned with the more complex aspects of valuation applicable to shorter leases 
such as relativity, marriage value and hope value. Our ground rents are currently £200 per 
annum for a flat originally sold in 1997 for around £200,000, reviewed every 21 years and 
increased in line with the increase in the value of the flat. 
 
In our case, it boiled down to valuing the current ground rent (an income stream), the 
increase in ground rent due to take place on the first review in December 2018 (another 
income stream, but deferred three years) and the reversion. As such, the only important 
variables involved were the current values of the properties, the capitalisation rate (for 
valuing the ground rent streams) and the deferment rate (for valuing the reversion). 
 



Once the variables are determined, these calculations are very simple, merely requiring the 
application of compound interest. This is particularly true if the assumptions are prescribed 
and an online calculator is made available. 
 
In our case, however, we became involved in a protracted negotiation over the 
capitalisation and discount rates (the block valuations were uncontentious), not helped by a 
‘difficult’ freeholder, and we ended up in a First Tier Tribunal. 
 
Accordingly, my answer to Question 108 is ‘yes’, a simplified valuation process would be 
easy to create for long leases and straightforward ground rent provisions. This would 
involve applying prescribed capitalisation and deferment rates and valuing the three 
elements (current ground rent, next increase in ground rent and reversion). 
 
In practice, the approach currently adopted by valuers only takes account of the next 
increase in ground rent and, where the review is dependent on an index or the capital value 
of the property, only to the extent of the current value of that index or the property. I think 
this is both reasonable and practical. 
 
Accordingly, my answer to Question 110 is to support the proposals: 

• By only considering the next ground rent review and only then to the extent of a 
current value or index (paragraphs 15.61 to 15.64) 

• By capping the ground rent valued at 0.1% of the property’s (freehold) value. 
 
The latter will have the highly desirable effect of capping the cost of extending those leases 
created in recent years which include unreasonable ground rent provisions, such as 
doubling every ten years. 
 
Valuation – simple options 
 
I can see no merit whatsoever in the simple valuation options outlined in paragraphs 15.45 
to 15.57, beyond the obvious one that they are simple. The ‘market value’ of a freehold 
interest is, at the least, a combination of the value of the ground rent stream and the value 
of the reversion and it is impossible to capture this across the board in a simple multiple of 
either or both. There is simply too much variation between the unexpired term, the capital 
value and the level of ground rents of different leases. This means that the use of any such 
formula will certainly breach “A1P1” in many cases. 
 
The recent proposal in the Private Member’s Bill to apply a factor of 10 to the current 
ground rent illustrates the point. Firstly, even when applied to an extremely long lease, 10 is 
the annuity value corresponding to a capitalisation rate of 10%, which is extraordinarily 
generous to leaseholders (and vice-versa) to landlords. Secondly, it entirely ignores both 
impending rent reviews and the value of the reversion. Thirdly, the 10 x factor would also 
exacerbate any unfairness in current ground rent terms, penalising the leaseholder further 
in cases of currently high ground rents being payable. 
 
As an example, one of the (non-participating) apartments on our estate has a capital value 
of £600,000 and a current ground rent of £200 per annum, increasing to £600 per annum in 



December at the first review. Using the rates which applied to our enfranchisement (and 
which we continue to use to calculate lease extension premiums, being 6.5% capitalisation 
and 5% deferment), the premium would be £12,785 (before any allowance for expenses), 
comprising £9,091 for the ground rent stream and £3,694 for the reversion. That compares 
to £2,000 under the proposal in the Bill. 
 
 
Valuation – based on current methodology 
 
I support a simplified valuation approach based on the current methodology, together with 
the proposal to prescribe both capitalisation and deferment rates. Ours were based on 
Sportelli (a deferment rate of 5% = 2.25% risk free plus 4.5% risk premium less 2% growth 
plus 0.25% for flats), despite our attempts to argue for something slightly more leaseholder-
friendly. As is well known, the same logic used by the Lands Tribunal in 2007, if followed 
today, would produce a much lower rate – around 3% - which would hugely increase 
premiums. This would obviously be politically unacceptable, but it does mean that 
prescribing Sportelli rates now would both achieve simplicity and also reduce premiums, 
whilst at the same time preserving some continuity as so many transactions in the last ten 
years have been on the basis of Sportelli. 
 
The capitalisation rate should be based on the deferment rate but with a lower allowance 
for growth, for example the deferment rate plus 1.5%. 
 
Accordingly, my answer to Questions 111 and 112 is that deferment and capitalisation 
rates should be prescribed. Industry experts will be able to recommend specific 
mechanisms, but I would suggest something along the lines of a biannual review 
published by the RICS of a table of rates split by say 6 geographical regions.   
 
The situation is of course more complicated for shorter leases, principally around “marriage 
value” and the consequent need to make an assumption for “relativity” in order to value the 
freehold. Much of the complexity would be removed if relativity were prescribed but the 
premiums are particularly sensitive to small changes in relativity so there could be a large 
number of big winners and losers. 
 
Accordingly, my answer to Question 113 is that it would be desirable to prescribe 
relativity to simplify the process and reduce the number of disputes. However, it may be 
challenging to achieve a fair and satisfactory approach in practice. The 80-year rule should 
be retained as prescribed relativity for leases longer than this will be close to 100% 
anyhow and removing it would create an unwelcome and unnecessary complication. 
 
 Question 117 asks for views on which of the valuation options, based on the current 
methodology, are preferable. My views are: 
 

• Deferment (and associated capitalisation) rates should be prescribed at Sportelli 
levels as any explicit link to current market conditions would produce much lower 
(i.e landlord-friendly) rates and higher premiums; 



• The political objective to reduce premiums is driven mainly by the need to rescue 
leaseholders from the abusive ground rent terms contained in some more recent 
leases. This can be better achieved by capping the ground rents to be valued, 
rather than unfairly punishing all landlords, and the 0.1% proposal seems 
reasonable. 

 
An online calculator to enable anyone to value term and reversion using prescribed rates 
would be easy to design, produce and use. It would also remove any remaining argument in 
favour of simplified valuation. Accordingly, my answer to Question 118 is ‘yes’. 
 
Valuation – protection of ‘white knight’ investors 
 
Question 127 asks for views on whether an intermediate lease created as part of a collective 
freehold acquisition claim should be acquired by a nominee purchaser on any subsequent 
freehold acquisition. 
 
This is our situation: the investors hold an intermediate lease: the freehold itself is owned 
by the residents’ management company on behalf of all estate owners, but it has no 
tangible financial value as peppercorn ground rent 999-year leases have been granted over 
the entire estate. The freehold value formerly in the non-participating leases is now 
embedded in the headleases held by investors. 
 
I seek no exemption from any future enfranchisement right by those non-participating 
leaseholders; indeed, we are actively encouraging them to extend their leases so that we 
can recover our investment. However, depending on the outcome for valuation generally, 
and in particular the extent to which premiums are driven down, some protection is 
necessary to support the premium. 
 
The obvious approach would be to prescribe a minimum amount, based on the price at 
which the investors had themselves acquired the headlease.  The right to enfranchisement 
would therefore involve the leaseholder paying the greater of: (1) an amount calculated on 
the usual statutory formula; and (2) a minimum amount, based on the amount originally 
invested by the ‘white knight’. 
 
Options for the calculation of the minimum amount include: 
 

• The original acquisition cost, increased over time at compound interest or by 
reference to an index; or 

• Using the statutory valuation formula, but using the deferment rate, capitalisation 
rate and other key assumptions applicable in the original acquisition, but applied at 
the present time to prevailing property valuations; 

 
However, I doubt that any ‘one-size-fits-all’ approach will be satisfactory in all cases and, 
given the relatively small number of such situations, the effort required to define a 
formulaic approach is likely to be disproportionate. Accordingly, I would urge incorporating 
a provision which would enable a ‘white knight’ investor, faced with an enfranchisement 
claim, to apply to the Tribunal for an exemption to the statutory formula and for a higher 



value to apply. The application would have to demonstrate that the higher value is 
calculated on a basis consistent with the original acquisition and that it is fair to both 
parties. It should include an allowance for expenses incurred in the original exercise, in the 
same proportion to the net premium.  
 
Accordingly, my answer to Question 127 is ‘yes’, provided that an appropriate protection 
is incorporated into the legislation to ensure that the premium payable is fair in relation 
to the terms upon which the ‘white knight’ investors concerned originally acquired their 
intermediate leases. 
 



From: Rosie Bahr   
Sent: 18 December 2018 14:01 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Consultation question 66:  
 
Consultation question 66:               
 
Yes, there should be a new exemption from enfranchisement rights for community 
land trusts and other forms of community-led housing. 
 
1)      The housing models to which the exemption should apply: 
 
Community-led housing is a flexible concept and can be hard to define.  We are 
aware that the National CLT Network and the UK Cohousing Network have put a lot 
of work into trying to define community-led housing and we would urge the Law 
Commission to consult with those bodies, if they have not already done so.   

 
are good contacts). 
 
We think whatever definition is used should be consistent with the exemption that 
has been proposed (assuming that an exemption is adopted) in the recent 
consultation on a ban on new leaseholds (see paragraph 2.28 of the 
government's consultation paper).     
 
However, if that is not possible we would suggest that any definition of community-
led housing should be based on the principles of the group being not for material 
private profit (if it were entirely not for profit, it could prevent the generation of any 
income to cover expenses!) and being established for the benefit of a community 
 
We think it would be helpful if a non-exhaustive list of the already established forms 
of community-led housing bodies is expressly included in any exemption, for 
example: 
◦Community land trusts (defined in section 79 of the Housing and Regeneration Act 
2008) who provide housing. 
◦Registered societies (defined in section 1 of the Co-operative and Community 
Benefit Societies Act 2014) who provide housing. This includes co-operative societies 
and community benefit societies, both of which are popular choices for community-
led housing groups. 
◦Co-operative housing associations (defined in section 2 of the Housing Associations 
Act 1985).  By their nature, co-operative housing associations provide housing. 
◦Fully mutual housing associations (defined in section 1 Housing Associations Act 
1985). This would not necessarily cover all co-housing groups but we feel it would 
cover most co-housing groups.  By their nature, fully mutual housing associations 
provide housing. 
◦Community interest companies (being a company complying with Part 2 of the 
Companies (Audit, Investigations and Community Enterprise) Act 2004) who 
provide housing. 
◦Charities (defined in section 1 of the Charities Act 2011) who provide housing. 
 
2)     The way in which the exemption should work, and the 
circumstances in which it would apply: 



 
We agree with the suggestion in paragraph 9.72 of the consultation paper that CLTs 
should be required to make an express decision.  We think this suggestion should be 
extended to all those who are exempt and that all relevant landlords and tenants 
should be required to make such an express decision. We believe that this could be 
done by way of a clause in the lease which would document the decision to make the 
exemption. Perhaps there could be an exchange of notices along the lines of those 
prescribed in section 38A of the Landlord and Tenant Act 1954?  This is a procedure 
that is familiar to the property industry and so should be a relatively straightforward 
process to implement. 
 
3)     The enfranchisement rights which should fall within the exemption: 
 
The right of a tenant to acquire the freehold of their lease. 
 
Rosie Bahr 
 







 

 
 
 
 
 
 
Leasehold Enfranchisement Team, 
The Law Commission 
 
propertyandtrust@lawcommission.gov.uk  

7 January 2019 
 
 
 
Dear Sirs, 
 
Consultation Response:  Leasehold enfranchisement 
 
I am a solicitor in private practice.  Much of my caseload is acting for portfolio landlords of 
property held on long residential leases.  Had I come to the consultation earlier, I might have 
wished to respond to more of the questions, but will limit myself.  I have colleagues who 
have, I understand, made responses on more areas. 

I have enclosed therefore a response to a limited selection of the Consultation Questions, on 
aspects of Questions 77, 79 and 80.  These concern matters of detail which are easily glossed 
over but which are important to any individual case. 

Yours sincerely, 
 
Rupert Barnes 



Response to consultation: Leasehold home ownership: buying 
your freehold or extending your lease 

77: Response Notice requirements 

The Paper states (removing paragraphs on which I have no comment): 

11.52 We provisionally propose that Response Notices should:  

... 

(3) attach a draft contract, lease or transfer;  

(4) contain an address within England and Wales at which the landlord can be served; and  

(5) be accompanied by proof of the landlord’s title. 

(3) Draft contract etc 

If the landlord (or presumed landlord) denies the claimant’s right, then it would be perverse for him to 
supply a draft contract, lease or transfer:  this would contradict the denial.  The proposal of particular 
terms assumes the adoption of a position in relation to the realisation of a right which does not exist:  
it is rather “if there were fish on the menu, would you prefer the cod or the plaice?”. 

Even if the tenant’s right is admitted, the terms may depend on the detail, and matters which will be 
revealed only after a survey and valuation.  It seems organisationally neat to have all the paper on the 
desk up front, but in practical terms it may be a nonsense. 

(4) Address in England and Wales 

I strongly disagree. The intention is correct but the wording is unprincipled and discriminatory.  If it 
were “an address within the United Kingdom at which the landlord can be served” then that would be 
appropriate.  There is though no justification for a narrower geographical restriction. 

1. Commentary on geographical restrictions 

It should be a principle of legislation that all citizens be treated equally before the law unless there is a 
positive reason for the different treatment.  Here there is none. 

It is of benefit to the tenant that the landlord be required to provide an address for service.  This is 
contained in several Acts concerning leasehold law and housing law.  It is only in those passed since 
the 1980s that the requirement is that the address for service be “in England and Wales”.  This 
appears to be a habit of drafting that has arisen only since the late 1980s:  earlier statutes with similar 
provisions permit an address for service to be “in the United Kingdom”.  Therefore 1993 Act has the 
narrow restriction but the 1967 Act does not.  The narrow geographical restriction is pointless, out of 
step with modern commercial practice and offends against principles. 



To take an example, a leasehold house in Carlisle which is subject to claim may have a landlord living 
a few miles away in Annandale, and who is better able to manage it than if he were in, say, Cornwall.  
Had the landlord moved 450 miles away to Cornwall then he could still give his home address as the 
address for service, but just ten miles away across an invisible line, the proposal would place him 
under an additional financial burden in having to pay an agent (although in practice the financial 
burden may fall on the tenant through the service charge).  That is the position currently under the 
Leasehold Reform, Housing and Urban Development Act 1993, but not under the Leasehold Reform 
Act 1967.  There should be no such additional burden. 

An argument hinted at later in the Paper (see 79 below) is that the address should be one to which 
legal proceedings can be served, but the particular statutory provisions do not relate to legal 
proceedings.  The only practical issue is delivery, which the Royal Mail provides without distinction 
throughout the United Kingdom and the Crown dependencies. The Royal Mail is perfectly capable of 
operating beyond Hadrian’s Wall and tenants suffer no disadvantage in posting to addresses in Ulster 
or Scotland:  post sent to London or to Londonderry will arrive the same day. 

If the wording is influenced by consideration of the need for an address for service for future legal 
proceedings, again it is mistaken.  Service addresses for proceedings are governed by separate rules 
and do permit direct service by post throughout the United Kingdom.  Furthermore, the rules for 
service of proceedings do not permit service on an agent in the jurisdiction. 

These limitations therefore impose upon landlords resident in or trading from Scotland or Ulster an 
additional cost to employ an agent for service, with no benefit to the tenant.  No reason for the narrow 
geographical restriction has been given.  This drafting habit must end. 

2. Statutory references 

The references to ‘England and Wales’ in the Leasehold Reform, Housing and Urban Development 
Act 1993 all concern addresses for service, and these should in the forthcoming reform be removed 
or widened to the whole country: 

2.1 The Leasehold Reform Act 1967: 

None. 

2.2 Leasehold Reform, Housing and Urban Development Act 1993: 

Collective enfranchisement: 

13(3)(f) 
15(5)(a) & (b) 
15(7)(a) 
16(3)(c) 
16(5)(c) 

address for the nominee purchaser (and replacement nominees) must be in 
England and Wales. 

21(6) Landlord must provide an address in England and Wales. 



Individual lease extension: 

42(3)(e) Tenant’s notice must provide an address in England and Wales. 

45(4) Landlord’s counter-notice must provide an address in England and Wales. 

Administrative provisions: 

99(2) Service provisions in England and Wales. 

99(3) Landlord’s replacement address in England and Wales. 

2.3 Landlord and Tenant Act 1987: 

22(2) Tenant’s notice for the appointment of a manager must give a service address in 
England and Wales. 

27(2)(a) Collective tenants’ notice for acquisition must give a service address in England 
and Wales. 

47(1)(b) With all rent demands, Landlord must provide to tenants a service address in 
England and Wales. 

48(1) Landlord must provide to tenants a service address in England and Wales 
generally. 

2.4 Landlord and Tenant (Covenants) Act 1995: 

27(2)(c) Regulations must require that a Landlord’s notice provide an address in England 
and Wales. 

2.5 The Commonhold and Leasehold Reform Act 2002: 

78(5) Company inspection address in England and Wales. 

 

(5) Proof of the landlord’s title 

If the claim is denied, then there is no title to be supplied.  A notice might be served on a person who 
is not the effective landlord or who has no interest in the property at all (whether he has sold it, or it is 
a matter of mistaken identity):  this proposed rule would have the paradoxical effect that the tenant’s 
claim could not be defended as no response notice can be validly served, there being no title to be 
supplied. 

The tenant may be in a better position to supply the landlord’s title in any case, and it is for the tenant 
to do so.  It must be remembered that the landlord’s interest may be of nominal day-to-day value and 
for a portfolio of ground rents the landlord may not have copies of every title immediately to hand, or 



identifiable from an address which has changed since the development was laid down:  when I act for 
a large portfolio landlord, the first thing I do on receiving a notice of claim is to ask the tenant to supply 
the landlord’s title, without which no sensible response can be made. 

79: Claim Notice requirements 

The Paper proposes (in 11.82) that: 

(1) Claim Notices sent by post or delivered by hand to competent landlords at specified categories of 
address (falling within Group A or B, as set out at paragraphs 11.69 and 11.70) should be deemed 
served 

 
The text clarifies that “addresses can only be designated addresses within Group A or B if they are 
within England and Wales.”  For the reasons stated at 77 above, this is an unnecessary and improper 
geographical restriction. The footnote contradict the restriction by stating that “In the case of a 
company, this will be deemed to be at its registered office”, which of course in the case of a UK-
registered company can be anywhere in the United Kingdom. 

The text seeks to justify the restriction on the basis that “It will, however, remove the significant 
difficulties currently faced by leaseholders needing to serve a notice outside the jurisdiction.”  There is 
no such difficulty for any address in the United Kingdom:  the Royal Mail delivers anywhere in the 
United Kingdom on equal terms. 

Therefore there is no justification for making the restriction any narrower than the United Kingdom.  
To do so places parties resident in Northern Ireland and Scotland in a disadvantageous position. 

80: Checking Landlord addresses 

At 11.95 the Paper proposes that:  

(1) before serving a Claim Notice, leaseholders should be required to check their competent landlord’s 
address as shown at HM Land Registry; 

In practice, an address, or even a name, at H M Land Registry is not reliable.  The Tenant should as a 
matter of unswerving practice, obtain its landlord’s title, (as noted in for 77 (5) above) but an address 
listed at the Land Registry is not a reliable address for service simply because those addresses do 
not in practice get updated unless there is a prompt to do so.  A registered office address at 
Companies House in contrast should be reliable. 

Rupert Barnes 

7 January 2019 



From: Sarah Mckernan   
Sent: 06 January 2019 15:32 
To:  
Subject: Leasehold Reform  
 
To ,  
 
I am currently a holder of a lease house and have found myself in a sorry state of affairs over the 
past three years. My husband and I were young first time buyers upon ‘purchasing’ this house and 
we were not informed by the builder nor the solicitor regarding the full implications of ‘owning’ a 
leasehold house. The ground rent and maintenance fees are something that have caused us stress 
and money worries for the last three years. Unfortunately I am simply unable to complete the 
extremely long questionnaire but would like you to take this email as my response to the 
consultation. My husband and I were most certainly mis sold our leasehold house and only became 
aware of what we had signed up for when I came across the National Leasehold Campaign by chance 
on social media. The charge we are given for purchasing our freehold is astronomical; especially 
considering we were told we would be able to buy our freehold after two years of living in the 
house. Unbeknown to us, the lease was sold on without us knowing or being consulted before that 
two year period and we now cannot afford to buy it. Leasehold needs to be banned full stop-no 
more leasehold houses or flats. However, this does not help those of us living this nightmare 
already. Ground rents need to be set at peppercorn or nothing and the process of buying your lease 
needs to be made much easier and cheaper for us leaseholders to purchase. Maintenance fees are a 
disgrace as we pay so much into this a year only to have our estate rarely touched and facilitates left 
to rot. I strongly feel that we should not be paying these fees on top of already high council tax rates. 
New roads and estates need to legally be adopted by councils to prevent people like myself having 
to pay twice for simply living in an area.  
 
Thank you for your time and attention to my email and again I would like you to consider this as a 
formal response to the consultation.  
 
Kind Regards,  
 
Sarah Hilton   
 



 
 
 

 
 
 
 
 
 
 
Leasehold Enfranchisement Team  
Law Commission 
First Floor Tower, 52 Queen Anne’s Gate 
London, SW1H 5AG 
 
 
02 January 2019 
 
 
Our Ref: MT/19/WT2000_S 
Your Ref: 
 
BY RECORDED DELIVERY AND EMAIL SERVICE 
 
Dear Sirs  
 
LEASEHOLD HOME OWNERSHIP: BUYING YOUR FREEHOLD OR EXTENDING YOUR LEASE 
CONSULTATION PAPER – RESPONSES  
 
INTRODUCTION  
 
This firm was established, first, in 2003 as Tibbatts & Company Limited; the author of this 
report was, at that time, the sole principal/practitioner.  The practice changed its name in 
June 2014 to Scrivener Tibbatts Ltd – Chartered Surveyors to include as Partners younger 
qualified valuers in the field of residential valuation work with specific emphasis on 
statutory residential valuations. [Leasehold Reform Act 1967 and the Leasehold Reform, 
Housing and Urban Development Act 1993, as amended by the Commonhold Act 2002]  
 
We have been invited to comment on areas within our expertise.  The author of this formal 
response is now the senior consultant to Scrivener Tibbatts Ltd – Chartered Surveyors; 
Michael Tibbatts MRICS MEWI has been a member of RICS  for nearly 48 years and well 
remembers, as a probationer member of RICS, dealing with early applications for 
enfranchisement under the ‘67 Act. 
 
Scrivener Tibbatts Ltd – Chartered Surveyors has contributed to the formal response to the 
Law Commission’s proposals prepared by Leasehold Valuers Forum.  Much of what is 
contained in this response is repeated in the response from Leasehold Valuers Forum.  We 
hold very similar opinions on the Law Commissions proposals. 
 
Our focus in this response will be on three chapters of the consultation paper – namely (1) 
Chapter 13 – Costs;  (2) Chapter 15 – Valuation (options for reform); and (3) Chapter 16 – 
Intermediate and other Leasehold interests. 
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EXECUTIVE SUMMARY 
 
 
1. There should be one single regime for houses and flats thereby reducing complexity 

and costs. 
 
2. There should be prescribed forms for making and responding to enfranchisement 

claims thereby eliminating (hopefully) mistakes and applications. 
 
3. There should be limited challenges to notices.  There should be no deemed 

withdrawal thereby preventing unnecessary costs and preventing freeholders taking 
advantage of leaseholders’ mistakes, which are generally due to a lack of information 
and knowledge. 

 
4. In cases of missing or absent freeholders, leaseholders should be able to apply to the 

First-Tier Tribunal so that claims can be finalised without the need of obtaining a 
vesting order from a County Court.  This will save leaseholders time and costs. 

 
5. There should be the ability for both leaseholders and freeholders to agree the terms 

for a freehold transfer or lease extension and for these to be restricted to simple 
parameters. 

 
6. All disputes on matters of lease extension/leasehold enfranchisement should be 

determined initially by the First-Tier Tribunal with appeal to the Upper Tribunal if 
necessary.  The jurisdiction of the County Court should be removed. 

 
7. The current two year minimum period before any application for a flat lease 

extension may be made should be removed. 
 
8. The potential leaseholder/claimant of a flat in a block where an earlier collective 

freehold application for enfranchisement has been successful should have a right to 
be included in that freehold ownership, subject to payment of premium value, at any 
time. 

 
9. Leaseholders/potential claimants of houses should be able to extend their leases for 

a longer period at a nominal rent with no limit on the number of applications which 
may be made by them. 

 
10. There should be a right for all leaseholders on an estate (whether they own a flat or 

a house) to acquire the freehold of the whole estate. 
 
11. There should be a single procedure to apply to any enfranchisement claim thereby 

reducing complexity, potential confusion and the cost of making that application. 
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12. There should be a limit to the challenges to formal notices of claim which can be 
made. 

 
13. There should be no alteration to the current split of marriage value in respect of 

leases with less than 80 years unexpired.  This is currently set at 50% for the 
leaseholder and 50% for the freeholder. 

 
14. In cases where the freeholder has failed to serve a valid counter notice in time, the 

First-Tier Tribunal should have the power to determine the terms of that lease 
extension/enfranchisement. 

 
 
RESPONSES TO QUESTIONS 98 to 120 (inclusive) and Q134 
 
 
We will not recite the consultation questions.  Instead, we will refer to consultation 
question numbers only. 
 
Q98 – Currently, leaseholder/claimants are required to pay the landlord’s reasonable non-
litigation costs.  We see no reason why there should be any change because a requirement 
for leaseholder/claimants to pay the landlord’s reasonable non-litigation costs discourages 
spurious claims or “fishing” claims by leaseholders/claimants.  The freeholder is required to 
submit to a compulsory acquisition of his/her interests and, in our view, it is right that 
his/her non-litigation costs should be met by those seeking such compulsory acquisition. 
 
Q99 – The fixed costs option could not possibly provide for the varying degree of work 
required in respect of every claim.  It cannot be recommended.   
 
As stated in our reply to Q98, we believe leaseholders should meet freeholder’s non-
litigation costs and we remain of the view that those costs should be “reasonable”.  The 
word “reasonable’ may be determined, if necessary by Tribunal because “reasonable” in 
SW1 has a different quantum to “reasonable” in the North of England – for example – 
where hourly/daily rates for professional services are less.   
 
As we cannot recommend fixed costs, we cannot recommend a cap to fixed costs.  It is not 
appropriate in our view to gear the fees to the price paid as this is not the correct basis of 
any professional charge and would undermine “reasonable”.  A fixed costs regime would 
not be appropriate because it would not be “reasonable”. 
 
In the case of head lessees holding long reversions, it is right that their non-litigation fees 
should be met by claimants for the reasons set out above in this section.  However, we 
accept that where a head lessee’s reversion is a matter of a few days, then additional fees 
may not be justified in terms of “reasonable” quantum of fees.  It would be unreasonable 
for a leaseholder/claimant to have to pay for two valuers fees and two legal fees, where the 
head lessees’ reversion is a matter of a few days = less than 30 days. 
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Q100 – In respect of non-litigation costs relating to valuation fees, if the valuation has been 
carried out, then the fee is payable; if the valuation has not been carried out, the fee is not 
payable. 
 
Q101 – We do not agree to a fixed costs regime, as we have stated above, but the existing 
requirement for the payment of a deposit (based on 10% of the premium offered) in respect 
of lease extension claims has been working well for many years and is adequate, in our 
opinion. 
 
Q102 – In the event that the current 12-month prohibition on serving a fresh notice is 
withdrawn, this proposal seems to be a sensible provision. 
 
Q103 – On every formal claim to a First-Tier Tribunal, there should be an option for the 
leaseholder/claimant to ask that the Tribunal determine the quantum of litigation costs to 
be paid by the freeholder and the leaseholder/claimant.  If this option is not exercised, the 
litigation costs of First-Tier Tribunals should be borne as they are now (i.e. each side bearing 
its own costs). 
 
Q104 – The current regime works well.  Litigants receive fair and accurate assessment of 
quantum of litigation costs unless, if the Commission agrees, there is an option for the 
leaseholders to request that First-Tier Tribunals are asked to apportion litigation costs. 
 
Q105 – A typical valuation fee for this firm for a single lease extension with an unexpired 
term of less than 80 years is in the range £750 - £1,250 plus VAT – depending on the 
complexity of each claim.  There is no typical fee for a collective enfranchisement claim as 
these vary considerably depending on the number of flats, the number of participants, 
length of leases, the size of the building etc, etc.   
 
In our opinion, the cost of the valuation should be recoverable from the 
leaseholder/payment provided (1) those fees are “reasonable” (refer to the first sentence 
under Q105 above) and (2) provided that the valuation forms the basis of the landlord’s 
response to the leaseholder/claimants’ formal application for lease extension or 
enfranchisement.   
 
The current obligation to pay the landlord’s reasonable costs does not, in our opinion, 
impact on any leaseholder’s willingness to pursue a claim.  In most cases, 
leaseholders/claimants are keen to obtain an interest, which leaseholder/claimants may 
more easily sell or mortgage as their circumstances dictate.   
 
If the provision for recovery of freeholder’s non-litigation fees were removed, there would 
be no encouragement for a freeholder to have a valuation carried out at an early stage in 
the process and this could increase the work of the Tribunal, which would most likely 
receive many more applications than at present. 
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Q106 – Valuers are more usually involved when any claim is referred to a Tribunal when 
valuation evidence is required.  It seems sensible that the current powers of the County 
Court should be merged with and be represented by the Tribunal with no involvement of 
the County Court in the future. 
 
Q107 – In our opinion, S9(1) valuation methodology should be retained because it is 
relatively uncomplicated, and it serves the purpose for which it was originally intended in 
1967 (i.e. to allow leaseholder/claimants who qualify under this Section to enfranchise at a 
fair but relatively low value).   
 
The current methodology is not complex, and it is routine for the experience valuer dealing 
with statutory claims. There are many qualifications for S9(1) valuations and these 
qualifications are best interpreted by lawyers.  Replacement of Rateable Value limits, which 
are now over 25 years out of date, by Council Tax Bands is a sensible and proposal, which 
should be adopted. 
 
Q108 – The current valuation methodologies for all lease extension/enfranchisement claims 
work well. They result in fair compensation to freeholders at a fair cost to 
leaseholder/claimants.  If freeholders consider (and they often do) that they are not 
receiving enough, and leaseholder/claimants consider (and they often do) that they are 
paying too much, the prices arrived at by application of current valuation methodologies are 
probably right. 
 
Q109 – No.  At what stage does an original home owner become a commercial investor?  
The author of this formal response owns a flat, which he purchased with his wife in 1995 for 
his own and his family’s occupation.  The flat is now superfluous to his family’s residential 
requirements and it is now let.  We were original home owners of this flat and now we 
could be described as commercial investors but at what stage did our status change?   There 
is no need to make these distinctions. 
 
Q110 – The matter of escalating ground rent is at the heart/cause of the Law Commission’s 
consultation.  In our opinion, capitalisation of forward ground rent reviews should be limited 
to 50 years from the date of valuation and onerous ground rents be defined as a ground 
rent/charge which exceeds 0.1% of capital value.  In cases where marriage value is payable, 
and ‘onerous ground rents’ apply, marriage value increases to the benefit of the Freeholder 
because ‘onerous ground rents’ reduces the value of the existing short unexpired lease 
term. 
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Q111 – The capitalisation rate to apply to any ground rent income is a matter for valuation 
opinion, not prescription.  While deferment rates have been prescribed following the 
passage of Sportelli from First-Tier Tribunal through the Upper Tribunal to the Court of 
Appeal and to the Supreme Court, it is a product of the judicial system, not prescription.   
 
Given the current low base rates, there is good valuation argument for suggesting that even 
fixed ground rent income traditionally capitalised at between 6% and 8%, depending on 
location should be capitalised at a lower rate.  The quantum definition of that rate should be 
a matter for valuation opinion and not be prescribed. 
 
Q112 – No, for the reasons set out in answer to Q111 above. 
 
Q113 – Relativity should not be prescribed because the relationship in terms of quantum 
value between a leasehold interest of say 50 years in Manchester (for example) must be 
different to the relationship of a leasehold interest of a similar unexpired term in London 
SW1.  These differences arise because of (1) mortgage dependency … or not (2) personal 
preference (3) cash availability … or not and (4) different markets.   
 
For these reasons, “relativity” should not be prescribed.  However, in our opinion, a range of 
relativity which we would assess at between 3% and 5% for each year of an unexpired term 
below 80 years might be published by a panel (to be appointed) of Chartered Surveyors for 
guidance to valuers to make their own expert assessments.  [Currently, marriage value is 
paid in respect of leases having an unexpired term of less than 80 years; this has worked well 
and should be retained.] 
 
Q114 – This firm has had experience of discussing allowances in Tribunal pursuant to the 
possible application of Section 10 of the Housing Act 1989.  In our opinion, and this was 
confirmed in a recent F-TT decision in which we were involved, no allowance should be 
made to reflect the possible/potential right of the leaseholder/payment to hold over at the 
end of a 10 year unexpired lease.  We remain of the view that no allowances should be 
made now but, in our further opinion, there is no need for ‘prescription’ because market 
conditions can and will change.   
 
Q115 – The current regime allows for improvements made by leaseholders to be discounted 
from the valuation of the freeholder’s interest.  The freeholder cannot and should not lay 
claim to material improvements carried out by the leaseholder/claimant.  Conversely, a 
freeholder should not ‘suffer’ in terms of compensation paid to him/her if the lease terms 
and conditions have not been observed by the leaseholder/claimant and the property is in a 
state of disrepair when a claim for lease extension/enfranchisement is made. 
 
Q116 – In our opinion, if there was a right for leaseholders to elect to accept a restriction on 
development on enfranchisement, this would significantly reduce the cost of 
enfranchisement claims in cases where development value in the future may arise. 
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Q117 – The options set out in 2A-C of Chapter 15 are: 
 

 2A - Term and reversion only (with or without prescription of rates). 
 2B - Term and reversion plus marriage and hope value (with or without prescription 

of rates). 
 2C - Term and reversion plus marriage and hope value plus additional value. 

 
To limit compensation to term and reversion only would, in our opinion, adversely affect the 
freeholders right to fair compensation.   
 
The second and third options (2B and 2C) are both reasonable but, as we have stated above, 
any attempt to prescribe capitalisation rates or deferment rates or prescribed relativity or 
prescribed deductions for '93 Act rights would not be fair in the interests of both 
freeholders and leaseholders.   
 
In our opinion, there is no need to change the current valuation methodologies. 
 
Q118 – 48 years ago, it was made clear to this chartered surveyor … “You cannot value what 
you cannot/do not inspect”.  An online calculator cannot make allowances for tenant’s 
improvements, it cannot make allowances for deferment or capitalisation rates, unless 
these are prescribed, and it cannot determine relativity or '93 Act Right allowances.   
 
In our opinion, it does the public no service to remove expert valuation opinion/consultancy 
from would be leaseholder/claimants or freeholders.   
 
An online calculator reduces valuation methodology to the lowest and incorrect common 
denominator(s).  This will result in high values as well as low values both of which are likely 
to be incorrect.  In our opinion, there is no need to prescribe online calculators although 
these can be retained as a guide and they can and should be published as such – as they are 
now. 
 
Q119 – For most claims to which this firm has contributed, the current methodologies do 
not slow down or make more costly existing enfranchisement rights.  In most (over 99%) of 
the cases with which we deal, the premiums are settled at a stage following receipt of the 
counter notice without the need of First-Tier Tribunal involvement.   
 
Inevitably, there are a few cases which proceed to a First-Tier Tribunal hearing.  In this firm’s 
experience, if we are involved in one First-Tier Tribunal hearing in any 12-month period, this 
would represent 0.25% of all claims dealt with by this firm in a typical 12-month period 
[1/375 = 0.25% - rounded down].   
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Any failure to settle a claim for lease extension/enfranchisement is seen as a 
disappointment (and to the author of these responses – a feeling of ‘failure’ – in addition).  
In our experience this failure to ‘settle’ may be due equally to unreasonable 
leaseholder/claimants as well as unreasonable freeholders.   First-Tier Tribunal hearings to 
settle these disputes are an occasional occupational necessity and they represent less than 
0.5% of all claims. 
 
Q120 – As stated above, there is no need, in our view, to make any substantial alteration to 
current valuation methodologies. 
 
Q134 – This proposal, in our opinion, is a sensible and a long overdue amendment to the 
legislation.  It will simplify the valuation process and have the effect of reducing the total 
premium paid by the tenant. 
 
 
CONCLUSIONS 
 
 
In common with the views expressed by Leasehold Valuers Forum, this firm of chartered 
surveyors is broadly in agreement with the following proposals: 
 
 
1. Retention of Section 9(1) methodology but amend one of the tests of its application 

by excluding houses within the highest council tax band for England and for Wales. 
 
2. Retain the existing valuation methodologies for all claims whether they have been 

identified as being low value and/or straight forward. 
 
3. There is no need to treat (or define) commercial investors differently to owner 

occupiers of residential properties. 
 
4. There is no need to prescribe capitalisation rates, deferment rates or relativity. 
 
5. The existing 80 year cut off for application of marriage value works well and it should 

be retained. 
 
6. Although not specifically mentioned in answers to the detailed questions quoted 

above, leaseholders should have a right to require a freeholder to take lease backs of 
nonparticipating flats in any enfranchisement claim.   

 
7. Freeholders should have an equal right to require lease backs of nonparticipating 

flats.  This would obviate the need for leaseholders to exercise such a right when a 
freeholder prefers to take lease backs. 
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8. Valuation discounts for leaseholder/claimants’ improvements prior to a lease 
extension or enfranchisement claim being met should be retained.   

 
9. In our view, it is preferable to adopt the valuation option based on term and 

reversion plus marriage and hope value plus any additional value but without any 
prescriptive rates or capitalisation, deferment or relativity being prescribed – Option 
2C 

 
10. In our opinion, the use of an online calculator, as a substitution for existing valuation 

methodologies would not be in the best interests of leaseholder/claimants and/or 
freeholders.  Currently, on line calculators are used as a guide and there is no reason 
why these ‘guides’ should not be retained.   

 
11. Although not specifically referred to in the detailed answers to questions set out 

above, where a building contains only two flats, the current requirement for both 
flats to participate in the claim for any enfranchisement should be retained. 

 
12. In a lease extension claim which involves an intermediate interest, the rent payable 

by an intermediate landlord should be commuted from that claim on a pro rata 
basis. 

 
 
Yours faithfully, 
 

  
  

On behalf of: 
Scrivener Tibbatts Ltd - Chartered Surveyors 
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Consultation response from Shoosmiths LLP 

Leasehold home ownership: buying your freehold or extending your lease 

This is the response from Shoosmiths LLP, solicitors. 

As legal advisors we are not able to comment on the valuation issues addressed by the consultation.  
We have, therefore, responded only to the questions raised in Chapters 4 to 13 and Chapter 16 of the 
consultation. 

Any questions arising from this response should be addressed to: 

 

Tel: 020  7205  7032 

E-mail:  

[Date] 

Consultation Question 1 

3.42 We invite the views of consultees as to whether a reformed enfranchisement regime should 
treat particular issues differently in England and in Wales.  Consultees are welcome to share 
their views on this point here, or in response to questions which we ask later on particular 
issues. 

Our understanding is that the Welsh Assembly has made significant changes to short-term 
residential tenancies (yet to come into force) but these changes do not have a significant 
impact on long leases at a premium.  Unless the Welsh Assembly has proposals for the reform 
of long leases, the presumption should be that enfranchisement in England and Wales 
operates on the same basis unless there are compelling reasons for there to be a difference.  
We do not have sufficient experience of the leasehold market in Wales to comment on whether 
or not there are compelling reasons for there to be a difference. 

Consultation Question 2 

4.40 We provisionally propose that leaseholders of both houses and flats should be entitled, as 
often as they so wish (and on payment of a premium), to obtain a new, extended lease at a 
nominal ground rent.  Do consultees agree? 

Yes. 

4.41 We invite the views of consultees as to: 

(1) the appropriate length of such a lease extension; and 

(2) the points at which the landlord should be entitled to terminate the lease (paying 
appropriate compensation to the leaseholder) for the purposes of redevelopment. 

As tenants will have an opportunity to extend their leases more than once, the length of the 
extension must take into account the cumulative costs of extending the lease and ensure that 
the cost of each individual extension does not price tenants out of the right to extend their 
leases.  For example, if it would cost £50,000 to extend for 125 years and a further £50,000 (at 
today’s prices) to create a further extension at a later date but would cost only £75,000 to 
create a single 250 year lease extension today, we think that a 250 year extension would be 
appropriate.  If, however, the single lease extension of 250 years would cost £110,000, then 
a 125 year lease might be the better option.  Any decision on the length of term to be granted 
must take into account valuation advice from surveyors on the price differentials between the 
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different lengths of terms proposed and their likely impact on the ability of tenants to exercise 
the right to a lease extension. 

In terms of redevelopment, if tenants are granted the right to a longer term for the extended 
lease, then the redevelopment rights will need to be more flexible.  For example, if the initial 
leases were granted for a term of 99 years, the landlord should have the right to terminate in 
the final 12 months of the original term.  If lease extensions for 125 or 250 years are 
permitted, then a right to terminate only during the final five years of the extended leases will 
be too restrictive.  Maybe there needs to be a right to terminate in say, the 50th year and 
every 25 years after this. 

When redevelopment should be permitted is not simply a time calculation.  It depends on the 
age of the original property and its standard of construction.  Therefore, any redevelopment 
rights are never going to be ideal for either the landlord or the tenant. 

Consultation Question 3. 

4.46 We invite the views of consultees as to whether the right to a lease extension should in all 
cases be a right to an extended term at a nominal ground rent, or whether leaseholders should 
also have the choice: 

(1) only to extend the lease (without changing the ground rent); or 

(2) only to extinguish the ground rent (without extending the lease). 

Given the Government consultation on the abolition of ground rents for long leases of houses 
and flats, Option 1 would seem to be politically inexpedient and Option 2 would penalise those 
whose leases have “unfair” ground rent provisions as the premium payable would have to 
reflect the loss of the landlord of the ground rents that they are entitled to under the lease.  
The provisions relating to lease extensions should be consistent with Government policy on 
the grant of new leases and we think that the answer should be “No” to both questions. 

Consultation Question 4 

4.52 We provisionally propose that: 

(1) a leaseholder claiming a lease extension should be entitled to a lease extension of 
the whole of the premises let under his or her existing lease, whether or not the 
entirety of the premises falls within the curtilage of the building; 

(2) landlords should be able to propose that other land be included within a lease 
extension, and that there should be no time limit within which that proposal can be 
made; and 

(3) there should be no power for landlords to argue that parts of the premises let under 
a leaseholder’s existing lease should be excluded from a lease extension. 

Do consultees agree? 

(1) A leaseholder should be entitled to extend the lease of the whole of the premises let 
under his lease and any appurtenant property.  Section 62(2) of the 1993 Act 
adequately deals with appurtenant property but this only applies if, where the 
appurtenant property and the flat are held on separate leases, the landlord and the 
tenant under each lease are the same.  In the scenario that the parties are not the 
same but the appurtenant property still adds to the enjoyment (and value) provision 
need to be made to allow for the extension of the appurtenant property lease. 

(2) Further consideration would need to be given as to what other land the landlord 
could include, particularly if this is likely to have an impact on the premium paid by 
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the leaseholder.  Any such proposal should be made in the landlord’s counter notice 
to provide both parties sufficient opportunity to consider the proposal. 

(3) Agreed. 

Consultation Question 5 

4.54 We provisionally propose that a lease extension should automatically: 

(1) be subject to any mortgage that is secured over the existing lease, and 

(2) bind the landlord’s mortgagee. 

Do consultees agree? 

Yes.  We would add that the lease extension should also bind any other freehold or leasehold 
interests that are superior to the landlord’s interest so that a landlord who has a sufficient 
reversion can grant the extended lease without the consent of the freeholder or superior 
leaseholder. 

Consultation Question 6 

4.91 We provisionally propose that (except in the case of Aggio-style leases and cases where the 
common parts of a building are owned and managed by a third party) the terms of a lease 
extension (other than the length of the term and the ground rent) should be identical to the 
terms of the existing lease, save where either party has elected to include terms drawn from 
a prescribed list of non-contentious modernisations.  Do consultees agree? 

A prescribed list of non-contentious modernisations would be welcome to provide clarity on 
what amendments can and cannot be included in a new lease. 

However, the prescribed non-contentious clauses should be included only where both the 
landlord and the tenant agree, not where either party elects to include them.  The important 
issue here is that landlords will want leases in blocks of flats to have consistent terms and not 
a patchwork of different leases where different tenants have requested different standard 
terms.  Some of the proposed clauses would lead to inequalities between leases where, for 
example, a tenant who has extended its lease can require the landlord to enforce the terms 
of another lease but other tenants, who have not extended their leases, do not have that right. 

4.92 We invite the views of consultees as to the terms that should be included within such a 
prescribed list. 

In addition to those clauses set out in Figure 3 in the consultation, consideration should be 
given to providing standard clauses that update clauses in a lease that are no longer up to 
date with the current law.  Alienation provisions in a lease granted before the coming into force 
of the Landlord and Tenant (Covenants) Act 1995 would be one example.  Another would be 
an obligation on the landlord and the tenant to provide each other with a copy of any Energy 
Performance Certificate obtained by them where the lease does not address EPCs. 

With any list of clauses that can be included, the risk is that they will become dated.  What we 
would deem as clauses that need updating today may be very different in ten years’ time.  Any 
list based system will need to be subject to periodic review, say every five years. 

Also, new terms being introduced into a lease should not be limited to those on a list and there 
will be undoubtedly occasions where unforeseen matters arise due to the nature of the 
particular property. 
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4.93 Do consultees consider that it would be appropriate to adopt a standard or model lease for 
Aggio-style leases? Alternatively, would it be appropriate to use a standard or model lease as 
a starting point in such cases? 

We note that the consultation does not address the question of whether Aggio style leases 
should be capable of being granted.  Whilst Aggio reflects the current law on lease extensions, 
the right to claim Aggio lease extensions has been an unexpected consequence of the 
relaxation of the qualifying conditions for obtaining an extension of a lease.  Is the current 
review of the law an opportunity to consider whether Aggio type lease extensions should be 
capable of being granted? 

If Aggio style leases are maintained, the starting point from the landlord’s perspective would 
normally to be to draft a lease based on other occupational leases in the building so that the 
service charge provisions, insuring obligations and repairing obligations are consistent 
throughout the building.  We therefore think that a model form of lease would not be the best 
starting point where the landlord is able to show that other occupational leases have been 
granted in a standard form for the building.  In cases where there are no long-term 
occupational leases, there may be a stronger case for starting from a model form of lease.  
However, in Aggio style cases, there is less of an imbalance between the bargaining power 
of the landlord and the tenant claiming the lease extensions so we do not consider it is 
essential for model forms of lease to be published for Aggio extensions. 

Consultation Question 7 

4.98 Do consultees consider that the ability of parties to enter into a lease extension outside 
the 1967 and 1993 Acts creates significant problems in practice? 

Yes.  Leaseholders are particularly susceptible to accepting onerous voluntary terms from 
landlords that they do not understand or that will impact the future marketability of the property.  
If the Government is proposing abolishing the 2 year ownership criteria for statutory lease 
extensions then all leaseholders should be able to apply for statutory lease extensions 
providing a more uniform and informed approach for leaseholders to extend their leases. 

4.99 What steps, if any, do consultees consider could be taken to control or limit the use or impact 
of parties entering into a lease extension outside of a new statutory enfranchisement regime? 

One option would be to limit voluntary lease extensions to circumstances where no changes 
to the terms of the lease are being made (other than the length of the term) or any changes 
are changes to include terms from the prescribed list of non-contentious modernisations. 

Consultation Question 8 

4.101 We invite consultees to tell us about their experiences in practice of the statutory provisions 
under the 1967 and 1993 Acts which enable a landlord and leaseholder, with court approval, 
to enter into a lease extension under which the leaseholder is precluded from exercising 
further enfranchisement rights in the future. 

This scenario is more likely to arise under the 1967 Act.  Where a leaseholder is unable to 
extend his lease under the 1967 Act, he is faced with either entering into a voluntary deal with 
the landlord (where the terms may likely favour the landlord more so than the leaseholder) or 
enfranchising.  Although steps have been taken to make the latter simpler, the 1967 Act is still 
archaic and the enfranchisement process is not straightforward. 

4.102 Do consultees consider that similar provision should be made under any new enfranchisement 
regime? 
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The leaseholder should always have the right to extend his lease (whether of a house or flat).  
To limit this right or otherwise lessen it would surely go against the Government’s objective of 
reforming leasehold law. 

Consultation Question 9 

4.103 To what extent would our proposed uniform right to a lease extension at a nominal ground 
rent, for both houses and flats, increase the likelihood of leaseholders seeking lease 
extensions under (future) enfranchisement legislation? 

This is not a question that we are able to offer an opinion on. 

Consultation Question 10 

4.104 We welcome evidence as to whether, and if so, how, an increase in the length of a statutory 
lease extension would affect: 

(1) the leasehold market; and 

(2) the mortgageability of leases. 

This is not a question that we are able to offer an opinion on. 

Consultation Question 11 

4.105 We have asked whether leaseholders should have the option of: 

(1) extending their leases without changing the ground rent; or 

(2) extinguishing their ground rent without extending the term of the lease. 

We welcome evidence as to the likely uptake of these options by leaseholders. 

This is not a question that we are able to offer an opinion on. 

Consultation Question 12 

4.106 To what extent does the current ability of parties negotiating a lease extension to include such 
terms as they may agree in the lease extension: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the imposition of onerous or undesirable terms upon leaseholders under the 
lease extension, resulting in additional future costs to leaseholders? 

The ability of parties to include such terms as they may agree in the new lease often adds to 
the time taken to complete a lease extension and the costs.  With a voluntary deal, sometimes 
the leaseholder will accept the landlord’s heads of terms without fully understanding the 
implications of any amendments and the issue is disputed over by solicitors often increasing 
costs.  As there is no prescribed list of accepted modernisations to a new lease, a dispute can 
arise under the statutory framework where the parties cannot agree on amendments. 

4.107 To what extent would restricting parties’ ability to introduce new terms into a lease extension 
to terms which are drawn from a prescribed list: 

(1) reduce the time and cost involved in acquiring a lease extension; 

(2) reduce the potential for disputes; and 
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(3) reduce future costs to leaseholders arising from the terms of the lease extension? 

A prescribed list would be welcome and greatly reduce the scope for disputes.  The list should 
also clarify what is regarded as a defect in a lease as this is also a point of contention amongst 
practitioners. 

4.108 Would this reform lead to a higher proportion of leaseholders seeking to exercise their right to 
a lease extension? 

We cannot assess whether it would do so or not. 

Consultation Question 13 

5.30 We provisionally propose that, where an individual freehold acquisition claim is made: 

(1) the leaseholder should be entitled to a transfer of: 

(a) the whole of the building in which his or her residential unit is situated, 
even if parts of that building are not included within his or her existing 
lease; and 

(b) the whole of his or her premises let under the existing lease, whether or 
not the entirety of those premises falls within the curtilage of the 
building; and 

(2) there should be no statutory deadline or time limit for landlords to propose that other 
land originally let to the leaseholder, but now assigned to another, should also be 
included in the transfer, or that parts of the premises that are above or below other 
premises in which he has an interest should be excluded from the transfer. 

Do consultees agree? 

Yes although in (1), provision will need to be made where, say, there is a passageway or 
something else within the building which is shared with someone else where to grant the 
tenant the right to acquire the freehold would create the potential for flying freeholds.  For 
example, the tenant’s lease is a lease of a house with a shared passage way at ground floor 
level and adjoining houses have rooms that extend over the passageway at first floor level. 

We disagree with the proposal in (2).  There should be a statutory timescale imposed on the 
landlord to make proposals of what land should be included and excluded from the transfer.  
The landlord should make such proposals in its counter notice to avoid delays later in the 
transaction and to prevent the landlord seeking to delay or frustrate the claim by waiting to 
the last minute to make its proposals. 

The question pre-supposes that the landlord owns the whole of the building in question.  
Provisions would be needed to deal with circumstances where there is a split reversion. 

Consultation Question 14 

5.34 We provisionally propose that, where an individual freehold acquisition claim is made: 

(1) any mortgage secured against the freehold title should automatically be discharged 
upon execution of the transfer; but 

(2) the leaseholder should be under a duty to pay: 

(a) the whole of the price; or 

(b) (if less) the sum outstanding under the mortgage; 
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to the mortgagee or, alternatively, into court; and 

(3) any sums due from the leaseholder to the landlord should be reduced by any sums 
paid under (2) above. 

Do consultees agree? 

In principle, yes but the proposals also need to cover circumstances where the amount 
secured by the mortgage exceeds the price payable by the leaseholder to acquire the freehold 
title.  Lenders will be justifiably concerned that their security will be automatically discharged 
where they have not received the full amount due to them. 

5.35 We also provisionally propose that where an individual freehold acquisition claim is made – 
save in the case of estate rentcharges imposed to secure positive covenants – a landlord 
should be under a duty to use his or her best endeavours to redeem any rentcharge. 

Do consultees agree? 

No.  A best endeavours obligations imposes a high degree of responsibility on the landlord.  
Non-estate type rentcharges rarely exceed a nominal amount a year.  In many cases, the 
rentcharge will not have been paid for 12 or more years and title to the rentcharge will have 
been acquired by adverse possession.  The cost to the landlord of seeking to redeem the 
rentcharge will be out of all proportion to the benefit received by the tenant.  In a normal 
conveyancing transaction, a person buying a freehold title subject to a rentcharge would not 
expect the seller to redeem it as a condition of completing the sale and purchase of the 
property.  Given the minimal impact of non-estate rentcharges, we believe that no provision 
should be made for their discharge on an individual freehold acquisition. 

Consultation Question 15 

5.48 We invite the views of consultees as to whether a leaseholder making an individual freehold 
acquisition claim should acquire the freehold subject to the rights and obligations on which 
the freehold is currently held, or on terms reflecting the rights and obligations contained in the 
existing lease. 

If the landlord owns no surrounding properties, the rights and obligations in the lease will go 
beyond what is expected in a freehold transfer of a house.  The starting point should be that 
the freehold should be transferred subject only to the terms already on the freehold title. 

5.49 We provisionally propose that, on an individual freehold acquisition claim, additional terms 
may only be added to the transfer where the leaseholder elects to include a term drawn from 
a prescribed list of terms. 

Do consultees agree? 

We think that the landlord may also need the right to specify standard terms as well.  For 
example, a standard clause that section 62 Law of Property Act 1925 and the rule in 
Wheeldon v Burrows do not apply to the transfer. 

Any list of prescribed terms will need to be kept under periodic review as terms that may be 
thought reasonable today may, in ten years’ time, be considered unreasonable or unworkable. 

5.50 We invite the views of consultees as to the types of additional terms that should be included 
within such a prescribed list. 

We suspect that there are relatively few additional terms that need to be added to a prescribed 
list other than as set out in our response to Question 5.49. 
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charged against the freehold and enforced by the landlord as if he or she were a mortgagee 
of the property. 

No.  This goes beyond the rights that a landowner who is managing an estate with houses 
would have if they had originally sold houses on a freehold basis with covenants to pay estate 
service charges.  If there are unpaid charges, the estate owner already has the right to bring 
a legal action and, if a judgment debt is unpaid, to obtain a charging order.  The proposal to 
allow a charge is also contrary to the Government’s proposals to extend the rights of 
freeholders who pay service charges to bring them into line with the rights afforded to tenants 
of houses and flats.  The landlord of a block of flats does not have the right to obtain a charge 
over a flat.  We do not see why the right should be granted on the enfranchisement of a house. 

Whilst this question addresses future arrears, there also needs to be a clear mechanism for 
the payment of arrears at the point in time when the freehold is acquired. 

Consultation Question 18 

5.66 We provisionally propose that where a leaseholder’s existing lease does not contain rights 
and obligations in respect of land that is to be retained by the landlord, the leaseholder should 
(where there is no current estate management scheme in place) acquire the freehold subject 
to terms in respect of the retained land that appear within a prescribed list of appropriate 
covenants. 

Do consultees agree? 

Yes. 

5.67 We invite the views of consultees as to the types of terms that should be included within any 
prescribed list. 

● Rights to use communal areas for access and recreation with appropriate covenants 
about use (no parking on estate roads, no excessive noise); 

● Right to running of services and access for maintenance; 

● Periodic redecorating obligations unless external redecoration is an estate 
management service; 

● Estate service charge provisions to cover core and optional estate services; 

● Obligations to pay an estate service charge; 

● Neighbourhood covenants such as not parking caravans in driveways; 

● Restrictions on business use; 

● Restrictions on external alterations to parts of the property that have frontage to the 
communal estate roads; 

● Covenants to procure that successors in title covenant to comply with the restrictions 
and obligations imposed in the transfer. 

Consultation Question 19 

5.70 Do consultees believe that the ability of parties to enter into a transfer of the freehold of a 
house outside the 1967 Act creates significant problems in practice? 

We do not believe that this creates significant problems. 
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5.71 What steps, if any, do consultees believe could be taken to control or limit the use or impact 
of parties entering into a freehold transfer to an individual leaseholder outside of a new 
statutory enfranchisement regime? 

We do not believe that the freedom to acquire the freehold title independently should be 
restricted. 

Consultation Question 20 

5.72 To what extent does the current ability of parties negotiating the terms of a claim to acquire 
the freehold of a house to agree the terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in 
additional future costs to former leaseholders? 

The current legislation does not sufficiently stipulate timescales for agreeing terms of 
acquisition which prolongs negotiations and increases costs for both parties and can give rise 
to disputes at any point during the transaction.  In particular there is no incentive or penalty 
for a landlord who unduly delays a matter.  We would propose that timescales similar to other 
enfranchisement legislation are imposed with a view to achieving a timely agreement between 
the parties. 

5.73 To what extent would limitations on the ability of parties to include new rights and obligations 
in a freehold transfer to an individual leaseholder: 

(1) reduce the time and cost involved in acquiring the freehold individually; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to former leaseholders arising from the terms of the freehold 
transfer? 

This would assist, but careful consideration of the limitations must be made to avoid incorrect 
or insufficient rights or obligations being conveyed requiring the parties to incur future costs 
to rectify. 

5.74 Would this reform result in a higher proportion of leaseholders seeking to exercise their right 
of individual freehold acquisition? 

We cannot comment on this question. 

Consultation Question 21 

6.67 We provisionally propose: 

(1) a general requirement that a collective freehold acquisition claim must be carried 
out by a nominee purchaser which is a company; and 

(2) an exception to the above requirement where: 

(a) the premises to be acquired contain four residential units or fewer; 

(b) all residential units are held on long leases; 

(c) the leaseholders of all residential units are participating in the claim; and 
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(d) all those leaseholders agree. 

Do consultees agree? 

Yes. 

6.68 Do consultees consider that some of the requirements of company law are inappropriate or 
onerous for a nominee purchaser company and should be relaxed? 

If so, please tell us which. 

We cannot comment on this question. 

Consultation Question 22 

6.79 We provisionally propose that the nominee purchaser company used for a collective 
freehold acquisition claim must be a company limited by guarantee. 

Do consultees agree? 

Yes. 

Consultation Question 23 

6.86 We provisionally propose that the articles of association of any nominee purchaser company 
exercising the right of collective freehold acquisition must contain certain prescribed articles.  
We also propose that those prescribed articles may only be departed from where: 

(1) all the residential units within the premises are held on long leases; and 

(2) the leaseholders of all residential units are members of the nominee purchaser 
company. 

Do consultees agree? 

Yes. 

6.87 We invite the views of consultees as to: 

(1) the matters in respect of which it would be desirable for articles to be prescribed; and 

(2) any matters in respect of which it would be desirable to require provision in the 
articles of association, albeit with some freedom as to that provision. 

We would suggest that the prescribed form of articles for an RTM company would be a good 
starting point to consider which matters require prescribed articles.  For example, the 
appointment and general authority of directors, the provisions relating to calling a meeting, 
voting and conflicts of interest. 

Consultation Question 24 

6.91 We provisionally propose that a nominee purchaser company, having carried out a collective 
freehold acquisition, be restricted from disposing of the premises acquired, save where: 

(1) all the residential units within the premises are held on long leases; 

(2) the leaseholders of all residential units are members of the nominee purchaser 
company; and 

(3) all members of the company agree with the proposed disposition; 
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OR 

(4) the Tribunal makes an order permitting the proposed disposition. 

Do consultees agree? 

Yes. 

6.92 We invite the views of consultees as to the grounds on which the Tribunal should be 
empowered to permit a disposition of the premises acquired collectively by a nominee 
purchaser company. 

Insolvency of the nominee company 

75% by number of the qualifying leaseholders request the disposition 

Consultation Question 25 

6.96 We provisionally propose that the right of collective freehold acquisition should extend to the 
acquisition of the freehold of an entire estate consisting of multiple buildings. 

Do consultees agree? 

The principle is laudable.  However, given the relatively low take up of the right to enfranchise 
individual buildings, if you scale up the responsibilities that will be assumed and the number 
of people that would need to participate and work together to achieve the enfranchisement 
and then manage the estate after the acquisition, we suspect that in practice it will be 
unworkable. 

This is also a difficult proposal in relation to mixed use developments and estates which 
comprise both freehold and leasehold houses and flats.  See the response to the following 
question. 

6.97 We invite the views of consultees as to how such a right might operate.  Do consultees 
consider that there are any problems with the approach we have suggested at 
paragraph 6.95, or any other issues for which we would need to provide? 

There are a large number of unresolved issues and we think that this needs much more 
detailed consideration before proposals are put forward.  For example: 

● How will the right operate where the landlord retains individual buildings but has 
transferred the estate common parts to a management company? 

● What is the position of home owners that own the freehold title to their house but 
contribute to estate services? The consultation paper suggests that they can 
participate if they consent.  What happens to the freehold title to their house if they 
consent? Do they retain this but have a stake in the nominee purchaser? 

● How do you value the contributions made by owners of houses and owners of flats 
to the rights to participate in the nominee purchaser? Is it on the value of the 
individual units or by area.  The footprint of two blocks of flats may be only 25% of 
the area of the estate where there are houses, communal areas, estate roads and 
blocks of flats. 

● If the owner of a leasehold house participates in the right, can they then separately 
acquire the freehold title to their house? 
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Consultation Question 26 

6.103 We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should acquire: 

(1) the freehold to the building or buildings in which the flats are situated, including any 
common parts; and 

(2) any other land let with the flats within the building. 

Do consultees agree? 

Yes. 

6.104 We provisionally propose that a nominee purchaser carrying out a collective freehold 
acquisition should be entitled to acquire the freehold of other land over which the 
leaseholders exercise rights in common, provided that the right is shared only with other 
occupiers within the building(s) being acquired. 

Do consultees agree? 

Yes. 

Consultation Question 27 

6.107 We provisionally propose that, on a collective freehold acquisition: 

(1) any mortgage secured against the freehold title should automatically be discharged 
upon execution of the transfer; but 

(2) the nominee purchaser should be under a duty to pay: 

(a) the whole of the price, or 

(b) (if less) the sum outstanding under the mortgage, to the mortgagee or, 
alternatively, into court; and 

(3) any sums due from the nominee purchaser to the landlord should be reduced by 
any sums paid under (2) above. 

Do consultees agree? 

See our response to Consultation Question 14. 

6.108 We also provisionally propose that on a collective freehold acquisition – save in the case of 
estate rentcharges imposed to secure positive covenants – a landlord should be under a 
duty to use his or her best endeavours to redeem any rentcharge. 

See our response to Consultation Question 14. 

Consultation Question 28 

6.117 We provisionally propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord’s freehold interest, any rights and 
obligations that are not ordinarily discharged upon payment of the purchase price should be 
continued automatically. 

Do consultees agree? What do consultees consider would be the best statutory means by 
which this could be achieved? 
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Unless the Law Commission’s proposals on the reform of the law in relation to easements 
and covenants have been implemented, a statutory exception to the rule that the burden of 
positive covenants cannot be assigned will be required in the legislation so that the nominee 
purchase steps into the shoes of the landlord in respect of positive obligations binding on the 
landlord in relation to the landlord’s title.  The benefit and burden of leasehold covenants will 
pass automatically to the nominee purchaser but consideration may need to be given: 

(a) in relation to “old tenancies” for the purposes of the Landlord and Tenant 
(Covenants) Act 1995, whether the burden of covenants that do not touch and 
concern the land should be transferred to the nominee purchaser; and 

(b) in relation to “new tenancies” for the purposes of the Landlord and Tenant 
(Covenants) Act 1995, whether the burden of covenants that are expressed to be 
personal to the landlord should be transferred to the nominee purchaser. 

6.118 We provisionally propose that, where a nominee purchaser making a collective freehold 
acquisition claim is to acquire the whole of the landlord’s freehold interest, the parties should 
only be able to adopt additional covenants if those covenants are drawn from a list of 
prescribed covenants. 

Do consultees agree? Which covenants do consultees consider should be included within 
such a prescribed list? 

See our response to Consultation Question 16. 

Consultation Question 29 

6.124 We invite the views of consultees as to whether, on a collective freehold acquisition claim 
where the leaseholders’ existing leases contain rights and obligations in respect of land that 
is to be retained by the landlord, the nominee purchaser should (where there is no current 
estate management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that: 

(1) reflect the rights and obligations set out in the leaseholders’ existing leases; or 

(2) appear within a prescribed list of appropriate covenants. 

Of the two options, we prefer the first so that there is consistency between the terms of the 
transfer and the terms of other leases that the landlord has granted that contain corresponding 
provisions.  This will make management of estates much simpler than having leases with one 
set of terms and transfers with prescribed lists of covenants that apply. 

There needs to be flexibility to cater for different circumstances that mean prescribed lists of 
clauses may not cover all circumstances where the freehold is being acquired. 

6.125 We invite the views of consultees as to the types of term that should be included within such 
a prescribed list. 

If a prescribed list is to be adopted, see our response to Consultation Question 18. 

Consultation Question 30 

6.127 We provisionally propose that, on a collective freehold acquisition claim where the 
leaseholders’ existing leases do not contain rights and obligations in respect of land that is 
to be retained by the landlord, the nominee purchaser should (where there is no current 
estate management scheme in place) acquire the freehold subject to terms in respect of the 
retained land that appear within a prescribed list of appropriate covenants. 
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Do consultees agree? 

Yes. 

6.128 We invite the views of consultees as to the types of terms that should be included within 
such a prescribed list. 

See our response to Consultation Question 18. 

Consultation Question 31 

6.132 We provisionally propose to introduce a new power for leaseholders exercising the right of 
collective freehold acquisition to insist, if they so choose, that the freeholder take a 
leaseback or leasebacks of all parts of the premises (other than common parts) which are 
not let to participating leaseholders. 

Do consultees agree? 

Yes. 

Consultation Question 32 

6.138 We provisionally propose that, where premises have been the subject of a collective 
freehold acquisition claim, the leaseholders in those premises should be prohibited from 
making a further collective freehold acquisition claim in respect of the same premises for a 
set period. 

Do consultees agree? 

Yes. 

6.139 We provisionally propose that five years would be an appropriate duration for such a 
prohibition. 

Do consultees agree? 

Yes. 

Consultation Question 33 

6.142 Do consultees believe that the ability of parties to enter into a transfer of the freehold of a 
block of flats outside the 1993 Act creates significant problems in practice? 

No, there are no significant problems.  However, there are concerns that there is no 
requirement that all qualifying leaseholders are invited to participate in the acquisition where 
a group of leaseholders seek to acquire the freehold outside the 1993 procedures. 

6.143 What steps, if any, do consultees believe could be taken to control or limit the use or impact 
of parties entering into a freehold transfer to a group of leaseholders outside of a new 
statutory enfranchisement regime? 

We believe the parties should be free to enter into a freehold transfer outside the new statutory 
enfranchisement regime but only when all qualifying leaseholders are participating in the 
acquisition or have been offered the opportunity to participate. 

Consultation Question 34 

6.157 We provisionally propose a new right to participate: the right for leaseholders who did not 
participate in a prior collective freehold acquisition claim, or who did not qualify for the right 
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at the time of the prior claim, subsequently to purchase a share of the freehold interest held 
by those who did participate. 

Do consultees agree? 

Yes. 

6.158 Do consultees consider that the right to participate should be available only in respect of 
collective freehold acquisition claims completed in the future, or also in respect of collective 
enfranchisement claims that completed before commencement of the new regime? 

The right should be available to exercise retrospectively. 

6.159 We have identified at paragraph 6.156 a number of issues which will need to be addressed 
in order for the right to participate to operate successfully.  We invite consultees to share 
with us their views on how these issues might be resolved, and to tell us of any further 
difficulties they foresee with the operation of the proposed right. 

In relation to the specific issues mentioned: 

(1) We agree that where an enfranchisement has already taken place, it will be difficult 
for other leaseholders to participate after the event where the acquisition was not 
be a nominee company purchaser.  However, if the freehold was acquired by 
nominated individuals, presumably they will hold the freehold on trust for the 
participating leaseholders and it would be possible to vary the trust so that the later 
participants become beneficiaries of that trust. 

 In relation to landlords who have taken a long leaseback of parts of the premises, 
those landlords are in exactly the same position as any other tenant of the property 
and will have the same concerns about the management of the property.  If those 
landlords have long leases of residential parts, they should be entitled to become 
participants in the nominee purchaser. 

(2) Noted and agreed.  We do not have any proposals to make. 

(3) We cannot comment on valuation issues. 

(4) Noted and agreed.  We do not have any proposals to make. 

(5) Noted and agreed.  We do not have any proposals to make. 

(6) A note added to the registered title of the freehold that the registered proprietor 
acquired title by way of a collective freehold acquisition claim would give notice to 
leaseholders that the right to later participation may be available. 

Consultation Question 35 

6.160 We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a 
collective freehold acquisition claim to: 

(1) use a company limited by guarantee as the nominee purchaser; 

(2) comply with the applicable rules of company law; and 

(3) use a set of partly-prescribed articles of association for the company limited by 
guarantee. 

We cannot provide evidence of the costs and benefits. 
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Consultation Question 36 

6.161 To what extent does the current ability of parties negotiating the terms of a collective 
enfranchisement to agree the terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to future difficulties (financial or otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer? 

We do not believe there is significant disparity between the lack of restriction and the points 
mentioned. 

6.162 To what extent would limitations on the ability of parties to include new rights and obligations 
in a freehold transfer to a nominee purchaser: 

(1) reduce the time and cost involved in acquiring the freehold collectively; 

(2) reduce the potential for disputes; and 

(3) reduce future difficulties (financial or otherwise) resulting from the inclusion of 
unusual terms within the freehold transfer? 

We do not believe there is significant disparity between the lack of restriction and the points 
mentioned. 

6.163 Would this reform result in a higher proportion of leaseholders seeking to exercise the right 
of collective freehold acquisition? 

We cannot comment on this question. 

Consultation Question 37 

6.164 To what extent would our proposed new ability for leaseholders exercising the right of 
collective freehold acquisition to require the freeholder to take leasebacks of all parts of the 
premises (other than common parts) which are not let to participating leaseholders make 
collective freehold acquisition more affordable? Would this reform result in a higher 
proportion of leaseholders seeking to exercise the right of collective freehold acquisition? 

The proposal would make the right more affordable to leaseholders but we cannot comment 
on whether this will result in a higher number of leaseholders exercising the right of collective 
enfranchisement. 

Consultation Question 38 

8.57 We provisionally propose to replace the language of “houses” and “flats” with the new 
concept of a “residential unit”. 

Do consultees agree? 

Yes. 

8.58 Do consultees think that our proposed definition of a “residential unit”, set out at 
paragraphs 8.37 to 8.56, will work successfully in practice? 

There are concerns that apply to mixed-use premises.  We believe further consideration 
needs to be given to the “edge” cases to ensure that the new provisions work fairly – 
particularly as the new definitions remove the concept of a “house reasonably so called”. 
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● Take a long lease of a shop with storage above.  The tenant converts the storage 
space into a residential unit and lets it on an assured shorthold tenancy.  In similar 
circumstances in the case of Henley v Cohen [2013] EWCA Civ 480, the Court of 
Appeal held that the premises were not a house for the purposes of the 1967 Act.  
However, on the basis of the tests set out in the Law Commission’s proposals, it 
may be possible for the tenant to acquire the freehold title.  Is this the correct 
outcome? Perhaps the introduction of the 25% rule will prevent this being an issue 
in practice but, if the shop is under 25% of the total floor space, this will extend 
tenants’ rights to acquire the freehold title. 

● The new definition of residential unit could also work unfavourably for tenants who 
live in flats above their shop.  The Court of Appeal’s decision in Lake v Bennett 
[1970] 1 QB 663 was that the 1967 Act applies to such premises.  If the 25% 
commercial use rule is applied, it is possible that the tenant of the flat above the 
shop would lose the right to enfranchise under the new proposals where, currently, 
they do have this right.  We discuss this further below. 

● Take a purpose-built parade of shops with three residential floors above them.  The 
shops and the flats are not interlinked, are designed to be separate from each other 
and are let separately.  The retail shop is less than 25% of the total floor space.  If 
the residential parts are let to three tenants (one per floor) then the residential 
tenants would have the right to collective enfranchisement to acquire the freehold 
title.  However, a residential tenant under a long lease of all three floors (but not the 
retail unit) would not satisfy the tests proposed by the Law Commission.  There is 
no right or wrong answer to the question of whether a tenant of all three floors should 
have the right to acquire the freehold but, unless there are material policy decisions 
that mitigate against the outcome, why should the tenant of all three floors above 
the shop not have the right to acquire the freehold title if there would be a 
corresponding right to collective enfranchisement if the three floors were let 
separately? 

● More generally, we believe that consideration should be given to the question 
(answered in the negative by the dissenting Law Lords in the case of Tandon v 
Trustees of Spurgeons Homes [1982] AC 755) as to whether premises such as a 
shop with separate flats above are (in the language of the 1967 Act) a “house 
reasonably so called”.  This is a matter of policy.  It is possible that the Tandon case 
extended the ambit of the 1967 Act beyond what Parliament originally intended.  
However, there needs to be a wider debate about the rights of tenants in mixed use 
premises.  Two particular issues with mixed use schemes are: 

 ● with parades of shops, there can eventually be fragmentation of freehold 
ownerships and management of the parade as a whole that can create 
issues in relation to ongoing repair and maintenance; 

 ● a landlord wanting to design a mixed-use scheme will want to attract good 
commercial tenants in respect of the non-residential parts.  Where there 
is a risk that the residential tenants could enfranchise, this is more difficult.  
The commercial tenants will want the landlord to be responsible for the 
insurance and repair of the building as a whole and may have concerns if 
the residential tenants acquire the freehold title and become responsible 
for insurance and services.  Because tenants of the commercial parts have 
no right to participate in the process, they can lose the direct means of 
ensuring that the relevant insurance is put in place and that services are 
provided. 
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8.59 We provisionally propose to exclude business leases from enfranchisement rights. 

Do consultees agree? If so, do consultees agree that the best method of achieving this 
exclusion is by restricting enfranchisement rights to leases which permit residential use? 

Yes, so long as leases that permit both residential and business use remain capable of 
allowing the tenant to enfranchise where appropriate.  For example, a lease of a house that 
permits one room to be used as a dentist’s consulting room or a lease of a shop and flat above 
where the ground floor use is restricted to retail and the upper floors are restricted to 
residential use. 

Consultation Question 39. 

8.67 We provisionally propose to maintain the requirement that, in general, a leaseholder must 
have a lease which exceeds 21 years in order to qualify for any enfranchisement rights. 

Do consultees agree? 

Yes. 

Consultation Question 40. 

8.71 We provisionally propose maintaining the current legal position that separate, concurrent long 
leases between the same landlord and leaseholder may be treated as if they were a single 
long lease. 

Do consultees agree? 

Yes. 

8.72 We provisionally propose maintaining the current legal position that renewals or statutory 
continuations of long leases are also to be treated as long leases.  Further, we propose 
adopting (across the board) the 1967 Act’s approach to consecutive long leases, in treating 
them as a single long lease. 

Do consultees agree? 

Yes. 

Consultation question 41. 

8.74 We provisionally propose that all qualifying criteria for enfranchisement rights based on 
financial limits (both the low rent test and rateable values) be removed. 

Do consultees agree? 

Yes. 

Consultation Question 42. 

8.77 We provisionally propose that the requirement to own premises for two years before 
exercising enfranchisement rights in respect of those premises be abolished. 

Do consultees agree? 

Yes. 
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Consultation Question 43. 

8.95 We provisionally propose that the right of individual freehold acquisition should be available 
where: 

(1) a leaseholder has a long lease over premises which include at least one residential 
unit which is not sublet to another person on a long lease; 

(2) there are no units in the building save for the unit(s) let to the leaseholder under his 
or her long lease; and 

(3) the premises let to the leaseholder comprise either: 

(a) one unit; or 

(b) more than one unit, but: 

(i) none of those units are residential units that are sublet to another 
person under a long lease; and 

(ii) the floor space of any non-residential units does not exceed 25% 
of the floor space of all the units combined. 

Do consultees agree? 

Yes. 

Consultation Question 44. 

8.104 We provisionally propose that the premises which may be the subject of a freehold acquisition 
claim (whether individual or collective) should be identified in line with the 1993 Act’s 
definitions of “self-contained building” and “self-contained part of a building”. 

Do consultees agree? 

Yes. 

8.105 We provisionally propose that, otherwise, the “building” in which a unit is contained can be 
defined simply as a built structure with a significant degree of permanence which can be said 
to change the physical character of the land. 

Do consultees agree? 

No.  We believe that this is an unsatisfactory test.  Modern complex developments may include 
buildings built at ground level on concrete rafts above shared amenities such as car parks or 
gym facilities.  Such a building would qualify as a “building” under the proposed test but would 
lead to the creation of flying freeholds if the right to individual or collective enfranchisement 
were based on this test. 

Consultation Question 45. 

8.109 We invite consultees’ views on the desirability and workability of creating a discretion for the 
Tribunal to authorise, in limited circumstances, a freehold acquisition (whether individual or 
collective) where this would not otherwise be possible because the building or part of building 
concerned is not, or might not be, self-contained. 

In principle, a limited discretion for the Tribunal to consider edge cases would be helpful for 
tenants but we think that there would have to be clear guidelines on the scope of the Tribunal’s 
powers.  In particular, it should not be able to exercise its discretion to create a flying freehold 
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title or to require a third party other than the tenant’s or tenants’ landlord (or superior landlords) 
to transfer title to the tenant or tenants. 

Consultation Question 46. 

8.119 We provisionally propose that it is appropriate to apply a maximum percentage limit on non-
residential use to individual freehold acquisition claims concerning premises containing 
multiple units. 

Do consultees agree? 

As noted in our reply to question 38 (paragraph 8.58), this involves a major reduction in the 
rights of tenants who have leases of properties with a shop and a flat above.  Under 
the 1967 Act, there is no percentage limit.  Particularly in relation to shops with a single flat 
above held under a single lease, this will be an issue.  Whilst in principle a percentage limit 
gives consistency between individual and collective enfranchisement claims, we think that 
some allowance will need to be given in relation to existing leaseholders of such properties.  
We include a suggestion below in response to consultation question 56. 

8.120 We provisionally propose that that limit should be the same as that which applies to collective 
freehold acquisition claims. 

Do consultees agree? 

Yes. 

8.121 We provisionally propose that the limit should be set at 25% of the internal floor space 
(excluding common parts). 

Do consultees agree? 

Yes. 

Consultation Question 47. 

8.134 We provisionally propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, there must be a minimum of two or more flats held by qualifying 
tenants in the premises to be acquired. 

Do consultees agree? 

Yes. 

Consultation Question 48. 

8.142 We provisionally propose to maintain an equivalent of the current requirement that, for a 
collective enfranchisement, at least two-thirds of the flats in the premises to be acquired must 
be let on long leases. 

Do consultees agree? 

Yes. 

Consultation Question 49. 

8.144 We provisionally propose that the leaseholders of at least half of the total number of residential 
units in the premises to be acquired must participate in a collective freehold acquisition. 

Do consultees agree? 
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Yes. 

Consultation Question 50. 

8.147 We provisionally propose to remove the requirement that, in the case of a building containing 
only two residential units, both leaseholders must participate in a collective freehold 
acquisition claim. 

Do consultees agree? 

No.  Even with the right to later participation in the enfranchisement process, the potential for 
disputes between two occupiers of a building where one person exercises the right and takes 
control of the building is too great to justify extending the right of collective enfranchisement 
in this way.  There may be many reasons why one of the flat owners does not want to 
participate.  Also, you may unwittingly create circumstances where one leaseholder exercises 
the right and then, a few years later, the other leaseholder exercises the right. 

Consultation Question 51. 

8.149 We provisionally propose to remove the current prohibition on leaseholders of three or more 
flats in a building being qualifying tenants for the purposes of a collective enfranchisement 
claim. 

Do consultees agree? 

Reluctantly yes.  There does seem to be something deeply unsatisfactory in a situation where, 
as in the Westbrook Dolphin Square Ltd v Friends Life Ltd case, the rules can be manipulated 
to allow an enfranchisement claim.  However, the change in the rule will benefit investors in 
blocks of flats who may buy three or more flats as an investment who will now be able to 
participate in an enfranchisement claim with other leaseholders.  The change will also benefit 
a few individuals who buy, say, four flats on a floor of a building to accommodate a larger 
family group.  On balance, therefore, we agree with the proposal.  These latter two cases are 
very different to the Dolphin Square case where a head leaseholder manipulated the 
leasehold structure to its advantage by granting long leases to over 300 different companies 
to avoid the restrictions on enfranchisement. 

Consultation Question 52. 

8.153 We provisionally propose the continuation of the 25% limit on non-residential use in collective 
freehold acquisition claims. 

Do consultees agree? 

Yes. 

Consultation Question 53. 

8.155 We provisionally propose the continuation of the exceptions from collective freehold 
acquisition claims for resident landlords and operational railway tracks. 

Do consultees agree? 

Yes. 

Consultation Question 54. 

8.157 We provisionally propose that the qualifying criteria for the collective freehold acquisition of 
an estate ought to correspond to those for the collective freehold acquisition of a single 
building. 
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Do consultees agree? 

We have some reservations about this.  Estates can be complex and consist of houses, 
maisonettes and blocks of flats with shared communal facilities.  The houses may be owned 
on a freehold basis with the owners paying towards communal service charges for the estate.  
Assume, for example, an estate with 40 houses and three blocks of flats comprising 60 flats 
in total.  If the collective freehold acquisition of an estate involves also the acquisition of the 
shared communal facilities used by both the freehold house owners and the leasehold flat 
owners, it would be unfair on the owners of the freehold houses if they could not participate 
in the acquisition of the communal areas. 

Consultation Question 55. 

8.166 We invite the views of consultees as to whether there should be an exception to the two-or-
more flats requirement and the two-thirds condition in the case of buildings consisting of two 
residential units, so as to enable a “collective” freehold acquisition by the leaseholder of one 
unit where the other is retained by the landlord of the building. 

We believe that this will create more issues that it would solve.  For example, a developer 
builds a two storey block and sells the ground floor flat to a buyer.  It markets the upper floor 
flat but the ground floor owner tries to enfranchise.  It would make it more difficult for the 
developer to sell the flat.  Or a landlord owns a maisonette.  It is able to sell a studio flat on 
the ground floor but decides to retain and let the remaining (larger) flat on the ground and first 
floor levels as an investment.  Should the owner of the studio flat have the right to acquire the 
freehold title? We are against this proposal. 

Consultation Question 56. 

8.180 We provisionally propose that the 25% limit on non-residential use should apply to two-unit 
buildings as it does to any other multi-unit building.  Do consultees agree? 

Yes, subject to safeguards for tenants of existing leases. 

8.181 If consultees disagree, how should two-unit buildings be treated differently? Do consultees 
favour: 

(1) a proviso to the effect that a non-residential unit can be treated as residential where 
its use is “ancillary” or “complementary” to residential use of another unit; 

(2) a higher percentage limit; or 

(3) a sunset clause? 

Alternatively, is there another potential approach we should consider? 

We think that to preserve (for a period) the current rights to enfranchise for tenants where 
there is a flat above the shop, there may need to be a two-fold test: 

(a) For tenants whose leases are granted on or after the new legislation comes into 
force, they should be subject to the 25% rule immediately; and 

(b) For tenants of existing leases, there should be a preserved period during which they 
can continue to acquire the freehold title even if the non-residential element is more 
than 25% of the building.  This should be time limited to, say, a maximum of ten 
years from the date that the new legislation takes effect. 
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Consultation Question 57. 

8.184 Do consultees think that the ability of a head lessee of a block of flats to acquire the freehold 
of that block individually is a significant problem with our proposed scheme, compared with 
the reality under the current law? 

The abolition of the three flats rule will certainly make it a lot easier for head leaseholders to 
acquire the freehold title as they will not need to create complicated structures to do so.  We 
cannot assess whether this will encourage more head leaseholders to try to acquire the 
freehold title. 

Consultation Question 58. 

8.192 Do consultees consider it desirable to attempt to restrict the enfranchisement rights of 
commercial investors further than the current law does? 

There is no simple answer to this question.  The main issue is with head landlords who may 
try to manipulate the rules to acquire the freehold (as with Dolphin Square) by granting long 
leases to companies (in respect of which they have significant control) who can then exercise 
this right to enfranchise.  This is a different scenario to a commercial investor who may buy 
four or five flats as a buy to let investment.  In the first case there may be an argument for 
restricting the right to enfranchise.  The argument is not so strong for restrictions in the second 
scenario.  Any test needs to ensure that the two groups of investors are treated differently. 

8.193 If so, do consultees consider that it might be possible successfully to restrict the 
enfranchisement rights of commercial investors: 

(1) by means of a residence test; or 

(2) by the adoption of a reduced definition of a residential unit, to exclude units which 
are let on short residential tenancies? 

Are there any other options we should consider? 

We do not think that either of the two tests will be sufficient to discriminate between the two 
groups of investors outlined above. 

Perhaps a different test needs to be considered so that a tenant of long lease cannot 
participate in the right to enfranchise where a third party: 

● has the power to exercise a controlling influence over the management or policies 
of a tenant whether through ownership of securities, by contract, or otherwise so 
that it can direct the tenant to exercise the right to enfranchise; and 

● that third party either granted the lease to the tenant or the tenant’s predecessor in 
title or has similar powers in relation to 25% or more of the qualifying tenants of the 
building. 

Consultation Question 59. 

8.194 How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented, or made more costly by: 

(1) the qualifying criteria based on financial limits (the low rent test and rateable values) 
under the 1967 Act; 

(2) the difficulty in categorising premises as either flats or houses; 
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(3) the uncertainty surrounding the definition of a “house” under the 1967 Act and the 
definition of a “self-contained building” under the 1993 Act; 

(4) the two-year ownership rule under the 1967 Act and (in respect of lease extensions) 
the 1993 Act; and 

(5) the general complexity and inaccessibility of the qualifying criteria for 
enfranchisement rights? 

(1) This provision has significantly slowed down the enfranchisement process as the 
information relating to the financial limits is scarcely available and the requirement 
is dated. 

(2) & (3) In cases where these definitions require more consideration, or are disputed, there 
is clearly a greater cost incurred by the parties.  The enfranchisement process is 
slowed down at the outset particularly where tenants require a degree of certainty 
about the definitions before engaging in the process. 

(4) The ownership rule has the obvious effect of delaying a claim for enfranchisement 
for 2 years but there is also potential for increased costs for the tenant with the 
increase in premium. 

(5) the general complexity and inaccessibility of the qualifying criteria for 
enfranchisement rights clearly is a barrier to enfranchisement. 

8.195 To what extent would our proposed reforms to qualifying criteria reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 

We would expect the proposed reforms would provide greater clarity to the enfranchisement 
criteria and simplify the process resulting in less protracted disputes and consequently less 
costs for both parties. 

Consultation Question 60. 

8.196 We welcome evidence as to the likely effect of further restrictions on the ability of commercial 
leaseholders to enfranchise (whether at all, or at a higher premium than other leaseholders) 
on: 

(1) the leasehold market; 

(2) the wider housing market; and 

(3) the economy more broadly. 

We are unable to provide the evidence requested. 

Consultation Question 61. 

9.37 We provisionally propose: 

(1) that shared ownership leaseholders should be entitled to a lease extension which is 
of the same length as that available to any other leaseholder; and 

(2) that the terms of the lease extension must replicate any terms of the existing lease 
which relate to its shared ownership nature. 

Do consultees agree? 
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Yes. 

9.38 We invite the views of consultees as to: 

(1) the calculation of the premium payable by a shared ownership leaseholder for a 
lease extension; 

(2) any issues of valuation and procedure which arise where the provider of the shared 
ownership lease is itself a leaseholder; and 

(3) any other issues which may arise on the exercise of the right to a lease extension 
by a shared ownership leaseholder. 

We do not have sufficient experience of shared ownership leases to respond to this question. 

Consultation Question 62. 

9.42 We invite the views of consultees as to whether the proposed requirements for a collective 
freehold acquisition claim that: 

(1) two-thirds of the residential units in a building or on an estate must be let on long 
leases; and 

(2) leaseholders of at least half of the residential units in the building or on the estate 
must participate in the claim; 

should be relaxed where a building or estate includes residential units let on shared ownership 
leases. 

On balance, we do not think that the rules should be relaxed.  The number of long leases 
(irrespective of their nature) is determinative when deciding whether the building is one of a 
type that should be subject to the collective enfranchisement process.  It is a simple question 
to determine whether or not there are sufficient long leases to bring the building within the 
scope of the collective enfranchisement rules, regardless of whether the leaseholders are 
entitled to participate. 

In terms of the number of leaseholders who must participate, we think that at least half of the 
residential units in the building or on the estate must participate in the claim even where there 
are shared ownership leases whose owners cannot participate.  One point not sufficiently 
addressed in the consultation is the effect of collective enfranchisement on the housing 
provider who granted the shared ownership leases.  The housing provider will have invested 
in the relevant units and granted leases at a discount with the right to receive the rent and to 
receive further premiums if the staircasing provisions are exercised.  If the tenants of the 
building as a whole exercise the right to collective enfranchisement, the immediate landlord 
of the shared ownership leases will become the nominated purchaser and the nominated 
purchaser will become entitled to the rents and to receive the staircasing payments. 

As a result, the shared ownership housing provider will need the right to receive overriding 
leases of the shared ownership units when enfranchisement takes place so that its rights to 
the rent and to receive staircasing payments are preserved.  As the tenant of the shared 
ownership lease would not be a qualifying tenant, the housing provider would now be a 
qualifying tenant and, to protect the value of its investment in the shared ownership leases, 
would presumably want to exercise its rights to late participation in the enfranchisement 
process.  If the housing provider had sufficient leases, it would end up as the majority voice 
in the nominated purchaser and the other residential tenants may not be in any better position 
overall than they were before enfranchisement took place. 
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We think, therefore, that it would be simpler and fairer to preserve the standard rules for 
enfranchisement but provide that the tenant of a shared ownership lease is not a qualifying 
tenant for the purposes of the enfranchisement process.  Where enfranchisement takes place, 
the housing provider who granted the shared ownership leases should be entitled to receive 
an overriding lease of the relevant units to preserve its rights to the income and future 
staircasing payments under those leases. 

9.43 If consultees think that the requirements should be relaxed, then how should this be done? 

(1) Should shared ownership properties be ignored altogether when determining the 
number of residential units in a building or on an estate, and whether the necessary 
percentage requirements are met? 

(2) Alternatively, should shared ownership leaseholders be treated as long 
leaseholders for these purposes, even though they cannot themselves participate 
in the collective freehold acquisition? 

(3) Is there another approach which could be used? 

We do not think that the requirements should be relaxed. 

Consultation Question 64. 

9.60 We invite the views of consultees as to the treatment of long leases of National Trust 
properties within our new enfranchisement regime.  Should National Trust property let on long 
residential leases: 

(1) be excluded altogether from statutory enfranchisement rights; 

(2) be subject to enfranchisement claims in the same way as any other property; or 

(3) be subject to more limited enfranchisement rights than other property? 

Given the nature of National Trust property, we believe that tenants of National Trust 
properties should not have the right to acquire the freehold title to their properties.  However, 
in principle, we think that there is merit in allowing tenants of National Trust properties the 
right to obtain lease extensions.  Control over the use of the property and its preservation can 
be addressed in the terms of the leases.  There may be circumstances where the National 
Trust will need to undertake major preservation works within the term of the extended lease.  
To address this, perhaps the National Trust should have additional rights to oppose a lease 
extension where it has reasonable grounds to believe that it will need to carry out preservation 
works to the property within the term of the extended lease. 

9.61 If National Trust properties are to enjoy more limited enfranchisement rights than other 
property, how should this limitation be achieved? 

See above. 

Consultation Question 65. 

9.66 We would like to hear from any consultees who have made lease extension or freehold 
acquisition claims against the Crown (whether pursuant to the Crown’s undertaking to 
Parliament or its voluntary policy).  What has been your experience? 

Have you encountered any difficulties? 
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We have dealt with the Crown in acquiring freeholds and the process is slow, lengthy and 
costly to tenants.  We would welcome guidelines to assist with these issues and to provide 
greater clarity as to the process involved. 

Consultation Question 66. 

9.74 We invite consultees’ views as to whether there should be a new exemption from 
enfranchisement rights for community land trusts and other forms of community-led housing. 

We do not have sufficient experience of community land trusts to respond to this question. 

9.75 If so, we invite the views of consultees as to: 

(1) the housing models to which the exemption should apply; 

(2) the way in which the exemption should work, and the circumstances in which it 
should apply; 

(3) the enfranchisement rights which should fall within the exemption; and 

(4) any other issues which consultees consider relevant to such an exemption. 

We do not have sufficient experience of community land trusts to respond to this question. 

Consultation Question 67. 

9.96 We invite consultees to share their experiences of the existing exemptions and qualifications 
to enfranchisement rights.  We also invite consultees’ views as to whether these exemptions 
and qualifications should be retained in any new enfranchisement regime. 

We have not encountered sufficient issues relating to the existing exemptions and 
qualifications to enfranchisement rights in order to justify a change under a new 
enfranchisement regime. 

Consultation Question 68. 

9.97 If you have experience of the grant of lease extensions to shared ownership leaseholders 
(either under the 1993 Act or on a voluntary basis), please tell us about the terms on which 
these lease extensions have been granted. 

We find that where lease extensions are granted on a voluntary basis the process is clear and 
quick.  Most housing associations have guidelines relating to the grant of voluntary lease 
extensions for shared ownership tenants and offer reasonable costs. 

Consultation Question 69. 

9.98 We welcome evidence as to how Government’s policy decision to give shared ownership 
leaseholders a statutory right to a lease extension would affect: 

(1) the willingness of landlords and developers to offer shared ownership leases; and 

(2) the market value of shared ownership leases. 

We are unable to provide the evidence requested. 

Consultation Question 70. 

11.13 We provisionally propose that a single procedure should apply to all enfranchisement rights. 

Do consultees agree? 



 

29 
DMS-21457833 - 2.0 - 07.01.2019 

Yes. 

Consultation Question 71. 

11.17 We provisionally propose that a single set of prescribed forms be introduced for bringing and 
responding to enfranchisement claims, namely an Information Notice, a Claim Notice and a 
Response Notice. 

Do consultees agree? 

Yes. 

Consultation Question 72. 

11.24 Do consultees consider that a party who is giving an enfranchisement notice should be 
required to sign that notice? 

The notice should be signed by the named party or his/her legal representative. 

11.25 Do consultees consider that an enfranchisement notice should only be challengeable for 
validity if it has not been signed by or on behalf of the minimum number of leaseholders 
required to bring the claim? If not, what do consultees believe the minimum requirement 
should be for such a notice to remain valid? 

If the notice is in prescribed form then the ability to challenge validity should be limited.  Validity 
should be able to be challenged by reference to the signing of the notice, the correct form of 
notice used and correct time frames stipulated in the notice for serving a counter notice. 

11.26 Do consultees consider that a Claim Notice should include a statement of truth confirming that 
specified checks (if required) have been carried out? 

Yes. 

Consultation Question 73. 

11.30 We provisionally propose that: 

(1) leaseholders be permitted to serve an Information Notice on their immediate 
landlord or a superior landlord requiring the recipient to provide the name and 
address of his or her landlord and any other superior landlord of whom he or she is 
aware; and 

(2) the recipient of an Information Notice who fails to respond should be liable to pay 
any costs of leaseholders that are wasted as a result of the information not having 
been provided. 

Do consultees agree? 

Yes. 

Consultation Question 74. 

11.39 We provisionally propose that Claim Notices should include full details about leaseholders’ 
claims, and proof of the leaseholders’ title. 

Do consultees agree? 

Yes. 
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11.40 We invite the views of consultees as to whether a single prescribed Claim Notice should apply 
to all enfranchisement claims, or whether separate forms should be provided for different 
enfranchisement claims. 

Different forms of notices should be used for different types of claims as the information 
required in a notice will be different depending on the type of claim. 

Consultation Question 75. 

11.43 We provisionally propose that leaseholders seeking to bring a collective freehold acquisition 
claim should not be required to serve notices on other leaseholders inviting their participation 
in the proposed claim. 

Do consultees agree? 

No.  The provisions should be similar to the right to manage provisions under the Commonhold 
and Leasehold Reform Act 2002.  The spirit of the reform should be to allow all qualifying 
leaseholders a right to acquire their freehold. 

Consultation Question 76. 

11.46 We provisionally propose that the service of a Claim Notice upon a competent landlord should 
not create a statutory contract between the leaseholders and the landlord. 

Do consultees agree? 

No. 

11.47 We invite the views of consultees as to whether there are any other effects of a statutory 
contract that we would need to provide for in some other way. 

On the basis that a contract is created between the parties upon the service of a Claim Notice, 
clarity is required on the recovery of costs by the competent landlord where such a Claim 
Notice is invalid. 

Consultation Question 77. 

11.52 We provisionally propose that Response Notices should: 

(1) state whether the leaseholder’s right to enfranchise is admitted or denied, and the 
basis for any such admission or denial; 

(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and set 
out the landlord’s own proposed terms; 

(3) attach a draft contract, lease or transfer; 

(4) contain an address within England and Wales at which the landlord can be 
served; and 

(5) be accompanied by proof of the landlord’s title. 

Do consultees agree? 

Yes. 

Consultation Question 78. 

11.60 We provisionally propose that: 
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(1) leaseholders making an enfranchisement claim should serve their Claim Notice on 
their competent landlord (the first superior landlord who holds a sufficient interest in 
the premises to be able to grant the interest claimed); and 

(2) in the case of joint owners of a single freehold, or in the case of a split freehold or 
other reversion, leaseholders will only be required to serve the Claim Notice on one 
landlord, and it will be for that landlord to serve copies of that notice on other 
landlords. 

Do consultees agree? 

Yes. 

Consultation Question 79. 

11.82 We provisionally propose that: 

(1) Claim Notices sent by post or delivered by hand to competent landlords at specified 
categories of address (falling within Group A or B, as set out at 
paragraphs 11.69 and 11.70) should be deemed served; and 

(2) where it is not possible to serve competent landlords in that way, leaseholders 
should be able to apply to the Tribunal for an order allowing them to proceed with 
their enfranchisement claim. 

Do consultees agree? 

(1) Yes, although clarity is required about when the notice is deemed served e.g.  
second working day after posting. 

(2) No.  This could unfairly prejudice a landlord and lead to disputes.  Leaseholders 
should be able to apply to the Tribunal for directions relating to service. 

Consultation Question 80. 

11.95 We provisionally propose that: 

(1) before serving a Claim Notice, leaseholders should be required to check their 
competent landlord’s address as shown at HM Land Registry; 

(2) before serving a Claim Notice using Service Route B leaseholders should be 
required to: 

(a) search the Probate Register; 

(b) search the Insolvency Register; and 

(c) (in the case of a company landlord) check its status at Companies House; 

(3) if an individual landlord is dead, the designated address for service should be the 
address of any personal representatives at the address given in any grant of 
probate; 

(4) if an individual landlord is insolvent, the designated address for service should be 
the address for his or her trustee in bankruptcy as shown on the Insolvency Service 
website; 

(5) if a company landlord is insolvent, the designated address for service should be the 
address for its administrator, liquidator, or receiver as listed at Companies House; if 
no such person has been appointed, the Official Receiver should be served; 
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(6) before serving a Claim Notice using the No Service Route, leaseholders should 
place an advertisement in the London Gazette inviting owners of the premises to 
contact the leaseholders within 28 days; and 

(7) where leaseholders know the identity of the landlord but do not have an address for 
him or her falling within Group A or B, they should carry out the checks referred to 
at (2) above, before placing an advertisement in the London Gazette. 

Do consultees agree? 

Yes.  However, the requirement to place an advertisement in the London Gazette should be 
expanded to include a national daily newspaper in addition to the London Gazette. 

Consultation Question 81. 

11.101 We provisionally propose that landlords who fail to serve a Response Notice within the 
prescribed period should no longer be required to transfer their freehold interest, or grant a 
lease extension, upon the terms set out in the Claim Notice. 

Do consultees agree? 

No. 

Consultation Question 82. 

11.106 We provisionally propose that: 

(1) the competent landlord (rather than the leaseholder) should be responsible for 
serving copies of the Claim Notice upon intermediate leaseholders or third 
parties; and 

(2) where the competent landlord fails to serve a copy of a notice on an intermediate 
landlord, the intermediate landlord should be able to bring a claim against the 
competent landlord for any losses arising. 

Do consultees agree? 

Yes. 

Consultation Question 83. 

11.132 We invite the views of consultees as to: 

(1) whether a landlord should be entitled to apply to the Tribunal for an order setting 
aside a determination of an enfranchisement claim that has been made in his or her 
absence; and 

(2) if so, the criteria which the landlord should be required to satisfy before any such 
order can be made. 

We not believe the landlord should be entitled to apply to the tribunal for such an order without 
taking steps beforehand to liaise with the leaseholder(s) to establish what led to the 
determination.  Such steps should include requesting evidence from the leaseholder that the 
claim notice and other proceedings were served correctly on the landlord.  In any case the 
tribunal/court would have been satisfied of the landlord’s absence before arriving at the 
determination and the landlord should not have an absolute right to set aside this. 

Consultation Question 84. 
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11.143 We provisionally propose that detailed conveyancing regulations need not generally be made 
in relation to enfranchisement claims.  Do consultees agree? Notwithstanding the general 
proposition, are there particular stages of the conveyancing process, or particular types of 
claim, in relation to which conveyancing regulations would still need to be made? 

Detailed conveyancing regulations are not required. 

Consultation Question 85. 

11.146 We provisionally propose that: 

(1) a landlord should serve a Response Notice no later than six weeks after the date on 
which the Claim Notice was sent by post or delivered by hand to the competent 
landlord; 

(2) a landlord who has received a Claim Notice should serve any intermediate landlords 
and third parties to the existing lease within 14 days; and 

(3) if a Response Notice has been served, either party should be entitled to apply to the 
Tribunal for a determination of the claim 21 days thereafter. 

Do consultees agree? 

(1) The current timescales for serving a response notice are adequate given the 
landlord requires sufficient time to engage a valuer to inspect the premises and 
produce a report and thereafter instruct a solicitor to prepare and serve the response 
notice.  We do believe that reducing the timeframe by 2-3 weeks will have a great 
impact on the process as a whole. 

(2) Agreed; 

(3) Agreed. 

Consultation Question 86. 

11.153 We provisionally propose that: 

(1) an enfranchisement claim should not be deemed to have been withdrawn because 
procedural time limits have been missed by the leaseholder; 

(2) a landlord who has served a Response Notice should be able to apply to the Tribunal 
for an order striking out a Claim Notice if a procedural time limit has been missed by 
the leaseholder; 

(3) in a collective freehold acquisition claim, other groups of leaseholders should also 
be able to apply to the Tribunal for an order striking out the Claim Notice if the 
leaseholders bringing that claim have missed a procedural time limit; and 

(4) in either case (2) or case (3) above, the applicant for such an order should be 
required to give the leaseholder(s) bringing the claim 14 days’ written notice of the 
intended application. 

Do consultees agree? 

(1) Agreed. 

(2) This seems rather a harsh approach given the change proposed in (1).  We consider 
that a better option would be that a landlord could apply to the tribunal for a wasted 
costs order where the leaseholder’s delay has resulted in the landlord incurring 
additional costs. 
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(3) We disagree.  This proposal has the potential to create conflict between 
leaseholders rather than progress the collective enfranchisement claim itself.  If 
leaseholders have chosen not to participate in a claim then it is right that they should 
not be able to hinder the claim. 

(4) Agreed. 

Consultation Question 87. 

11.157 We provisionally propose that the benefit of a Claim Notice should be transferred 
automatically upon assignment of the leaseholder’s lease, save where the assignment 
expressly states that the benefit of the Claim Notice will not be transferred. 

Do consultees agree? 

We agree that the process of assigning the benefit of a Claim Notice should be simplified but 
do not agree it should be an automatic assignment.  There are instances (particularly in sales 
at auction) where buyers are not aware that claim notices have been served.  It would be 
unjust for those buyers to purchase a property with the benefit of a Claim Notice.  We propose 
that a provision should be made in the sale contract that relates to the assignment of the Claim 
Notice and, in such a case, the Claim Notice should be assigned automatically.  In the 
absence of such a provision the Claim Notice will not be assigned. 

11.158 We provisionally propose that when a Claim Notice has been assigned, the landlord should 
continue to be able to serve documents on the assignor until he or she is given notice of the 
assignment of lease. 

Do consultees agree? 

Yes. 

Consultation Question 88. 

11.170 We provisionally propose that a landlord who has been deemed served with a Claim Notice 
will be liable to pay the leaseholder’s wasted costs if the landlord disposes of his or her interest 
between the date on which the Claim Notice was deemed served and the point at which the 
notice appeared on the register of title or is entered as a land charge, provided that the 
leaseholder’s application to register was made not less than 14 days after the Claim Notice 
was posted or delivered by hand to the competent landlord. 

Do consultees agree? 

Yes.  We would propose that the suggested 14 days is reduced to 7 days to avoid any 
prejudice to a landlord who is seeking to dispose of the freehold. 

Consultation Question 89. 

11.173 We provisionally propose that, in the case of a lease extension claim, where the landlord’s 
interest is held subject to a mortgage: 

(1) a landlord should be under an obligation to: 

(a) inform his or her mortgagee of the grant of a lease extension not less 
than 21 days before completion; 

(b) give his or her leaseholder written confirmation that such notice has been 
given; and 

(2) the leaseholder should be required to pay the purchase money into court if: 
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(a) the landlord’s mortgagee requests; or 

(b) the leaseholder has not received confirmation that the required notice has 
been given to the landlord’s mortgagee. 

Do consultees agree? 

Yes. 1(a) We would propose that such notice is given within 14 days of the terms of acquisition 
having been agreed so as not to delay completion. 

Consultation Question 90. 

11.176 We provisionally propose that, in the case of a lease extension claim, where the leaseholder’s 
interest is held subject to a mortgage: 

(1) the leaseholder should be under an obligation to give the lease extension to his or 
her mortgagee within one month of registration; and 

(2) if the leaseholder does not do so, he or she will be liable for any losses that occur 
as a result. 

Do consultees agree? 

Yes. 

11.177 We provisionally propose that, in the case of an individual freehold acquisition claim, where a 
leaseholder elects to merge his or her leasehold and freehold titles, a deed of substituted 
security will not be required if written notice has been given to the leaseholder’s mortgagee 
and no objection has been raised. 

Do consultees agree? 

Yes.  We propose that a time frame is set in which the mortgagee can raise an objection and 
if no objection has been raised within this timeframe then the leaseholder can progress with 
the merger.  This will avoid undue delay caused by the mortgagee which occurs often with 
voluntary lease extension matters. 

Consultation Question 91. 

11.179 We provisionally propose that where the consent of a third party to any grant or transfer is 
required: 

(1) the grant or transfer may be registered without such consent being given; but 

(2) the landlord should be required to inform the beneficiary of the transaction not less 
than 21 days before completion, and also within 14 days or completion; and 

(3) if the landlord fails to inform the beneficiary as required, he or she will be liable for 
any losses that occur as a result. 

Do consultees agree? 

Yes.  However, we propose the timeframes in (2) are changed to 14 days before completion 
and 7 days before completion respectively to avoid delays in completion. 

Consultation Question 92. 

11.182 We provisionally propose the following. 
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(1) Any lease extension, leaseback or transfer executed as part of an enfranchisement 
claim must contain a statement recording that it was executed pursuant to the 
relevant statutory provisions. 

(2) HM Land Registry should: 

(a) include a note on the relevant registered title(s) of any interest granted or 
transferred (or in the case of an intermediate lease, surrendered and re-
granted) as part of an enfranchisement claim that the interest had been 
executed pursuant to the relevant statutory provisions; 

(b) in the case of a collective freehold acquisition, include a note of any period 
during which a further such claim cannot be made without the permission 
of the Tribunal. 

Do consultees agree? 

Yes. 

Consultation Question 93. 

11.183 How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented or made more costly by: 

(1) the existence of separate procedural regimes for different enfranchisement rights; 

(2) the current rules on missing and uncooperative landlords; 

(3) the time taken collecting up-to-date landlord contact details; 

(4) the time it takes to prepare enfranchisement notices; 

(5) the current law on the service and validity of notices; 

(6) the consequences of a landlord’s failure to serve a counter-notice under 
the 1993 Act; and 

(7) the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act? 

Where possible, please provide figures to support your response. 

Within the time available for making a response, we are unable to produce the necessary 
information. 

11.184 To what extent would our proposals for a unified and consolidated enfranchisement 
procedure, with prescribed notices and forms, reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 

We would hope that the impact of the proposals would simplify the process and reduce costs 
for all parties. 

11.185 To what extent would our proposals for dealing with missing or uncooperative landlords speed 
up the enfranchisement process and reduce the costs typically incurred by leaseholders in 
these cases? 

We would hope the suggested proposals will make the enfranchisement process quicker and 
more cost effective. 
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Consultation Question 94. 

12.60 We provisionally propose that the current division of responsibility for the resolution of 
enfranchisement disputes and issues between the county court and the Tribunal should end.  
All such matters should be determined by the Tribunal. 

Do consultees agree? 

Yes. 

Consultation Question 95. 

12.68 We invite the views of consultees as to whether it would be desirable for certain valuation-
only disputes to be determined by a single valuation expert rather than by the Tribunal at a 
full hearing.  If so, we invite consultees’ views as to: 

(1) the types of case in which such an alternative track for dispute resolution would be 
appropriate (in particular, whether it should operate only in respect of low value 
claims, or wherever the difference between the parties’ positions is such that it would 
be disproportionate to proceed with a full hearing); and 

(2) the rules that should govern its operation. 

This question is best answered by a valuation expert. 

Consultation Question 96. 

12.69 We welcome evidence as to the typical cost and duration of an enfranchisement dispute: 

(1) in the county court; and 

(2) in the Tribunal. 

This really depends on the nature of the claim however in general we have found that claims 
in the county court tend to be more costly than claims at the tribunal. 

12.70 How and to what extent has the exercise of enfranchisement rights been slowed down, 
prevented or made more costly by: 

(1) the threat of lengthy and potentially expensive litigation; and 

(2) the fact that some disputes arising during an enfranchisement claim may need to be 
resolved by the Tribunal, whilst others fall to be determined by the court? 

(1) Both parties are put off pursuing claims that may entail expensive litigation resulting 
often in an early settlement (which is usually not fair to the leaseholder) or an unfair 
advantage to an investment landlord who has the capital to pursue a claim.  The 
prospect of litigation also results in more voluntary agreements which are not always 
fair to leaseholders. 

(2) The court process is more costly and slower, and it would be beneficial to all parties 
in the tribunal had jurisdiction for all enfranchisement-related claims. 

12.71 To what extent would our proposal that all enfranchisement disputes be dealt with in a single 
forum save landlords and leaseholders time and money? 

The proposal would certainly save time and hopefully money on the basis that the tribunal (if 
it is the chosen forum) would have a set procedure and timeframe to deal with 
enfranchisement matters. 
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Consultation Question 97. 

12.72 We welcome evidence as to the proportion of leases likely to be suitable for resolution by a 
single valuation expert.  Do consultees consider that dealing with cases on this alternative 
track is likely to save landlords and leaseholders time and money? 

This question is best answered by a valuation expert. 

Consultation Question 98. 

13.55 We invite the views of consultees as to whether leaseholders should be required to make 
any contribution to their landlord’s non-litigation costs. 

The current legislation dealing with this aspect is adequate save for clarity on what the 
landlord’s reasonable costs should be capped at. 

Consultation Question 99. 

13.89 We invite the views of consultees as to how any contribution that is to be made by 
leaseholders to their landlord’s non-litigation costs should be calculated.  Should the 
contribution be based on: 

(1) fixed costs; 

(2) capped costs; 

(3) fixed costs subject to a cap on the total costs payable; 

(4) he price paid for the interest in land acquired by the leaseholder; 

(5) the landlord’s response to the Claim Notice, and/or whether the landlord succeeds 
in relation to any points raised in his or her Response Notice; 

(6) fewer categories of recoverable costs than currently set out in 
the 1967 and 1993 Acts; 

(7) the same categories of recoverable costs set out in the Acts, but with a reformed 
assessment procedure; or 

(8) wider categories of recoverable costs than currently set out in the Acts? 

We would agree with (2) and (7). 

13.90 We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted: 

(1) such a regime should apply to collective freehold acquisition claims as well as 
individual enfranchisement claims; and 

(2) if a fixed costs regime were to apply to collective freehold acquisition claims: 

(a) what additional features might justify the recovery of additional sums; and 

(b) whether landlords should be able to recover all their reasonably incurred 
costs in respect of those additional features (subject to assessment), or 
only further fixed sums. 

We agree to the above proposals and that if a landlord incurs additional costs as a result of 
‘additional features’ the legislation should attempt to clarify what those ‘additional features’ 
would be and set a limit to the costs that can be recovered in that respect. 
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13.91 We provisionally propose that: 

(1) no additional costs should be recoverable in the case of split freeholds or other 
reversions, or where there are intermediate landlords; and 

(2) a small additional sum should be recoverable where a management company seeks 
advice in relation to an enfranchisement claim. 

Do consultees agree? 

(1) Yes.  Save that an intermediate landlord can only recover costs where it has served 
a notice to be represented separately. 

(2) Yes provided there is clarity on the amount that can be recovered and the type of 
advice for which costs can be recovered. 

Consultation Question 100. 

13.94 We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the 
Claim Notice is struck out, leaseholders should be liable to pay a percentage of the fixed non-
litigation costs that would have been payable had the claim completed. 

Do consultees agree? 

Yes. 

13.95 We also provisionally propose that the percentage of the fixed non-litigation costs that should 
be payable in those circumstances should vary depending on the stage that the claim has 
reached. 

Do consultees agree? If so, what percentages should apply at particular stages of the claim? 

Yes.  We would propose the percentage of costs payable increases depending on how near 
the matter is to completing. 

Consultation Question 101. 

13.98 We provisionally propose that a landlord should have a right to seek security for his or her 
non-litigation costs.  Do consultees agree? 

Yes.  Although the current legislation adequately deals with this by way of statutory deposit. 

Consultation Question 102. 

13.101 We provisionally propose that a landlord should have a right to apply to the Tribunal for an 
order prohibiting named leaseholders from serving any further Claim Notice without the 
permission of the Tribunal. 

Do consultees agree? 

No.  The legislation prevents leaseholders from serving a claim notice for a year after a claim 
being withdrawn.  Any attempt by the landlord to prevent a Claim Notice being served would 
need to be carefully considered so as not to prejudice the leaseholders’ right and to avoid 
further expensive litigation. 

Consultation Question 103. 

13.110 We provisionally propose that the existing limited powers of the Tribunal to order one party to 
pay the litigation costs of another party in an enfranchisement claim should apply to all 
disputes and issues that it is to decide (except in respect of orders made under the No Service 
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Route, orders permitting a landlord to participate in a claim or to set aside a determination, 
and orders striking out a Claim Notice). 

Do consultees agree? If not, what types of disputes and/or issues should be excluded from 
such restrictions and why? What powers to make orders in respect of litigation costs should 
apply in such excluded cases? Should parties be able to agree that costs shifting will apply to 
all or part of a claim? 

We agree. 

Consultation Question 104. 

13.114 We provisionally propose that the scope of the Tribunal’s existing power to order one party to 
pay any of the litigation costs of another party should not be extended. 

Do consultees agree? 

Yes. 

Consultation Question 105. 

13.115 We welcome evidence as to: 

(1) the typical costs incurred by landlords in dealing with enfranchisement claims; and 

(2) the proportion of those costs which can be recovered from leaseholders. 

In our experience the typical costs incurred by the landlord vary depending on the location of 
the property and the location of the landlord’s valuer and legal advisors.  This should not be 
the case as the type of work involved in each claim will be the same.  We find that in Central 
London landlords’ recoverable costs tend to be between £2000-£3000 plus VAT and outside 
London, the costs tend to be between £1500-£2000 plus VAT. 

13.116 To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs 
arising from the enfranchisement process have an impact on leaseholders’ willingness to bring 
or pursue enfranchisement claims? 

We do not believe that leaseholders are put off bringing a claim but tend to wait longer to do 
so because of budgeting issues.  The uncertainty of the amount of costs tend to result in more 
voluntary agreements where the landlord is able to offer a fixed fee for costs. 

13.117 Do consultees consider that any of the options we have set out at 
paragraphs 13.56 to 13.77 for reforming non-litigation costs would make leaseholders more 
willing to bring and pursue enfranchisement claims? 

We cannot comment on this question. 

13.118 What would be the impact on landlords of removing, or capping, their entitlement to recover 
their non-litigation costs from leaseholders (other than the fact that they would have to meet 
those costs themselves)? 

We believe that landlords would be inclined to be more pro-active and ensure a quick 
resolution to an enfranchisement claim where they are having to meet costs themselves for 
non-recoverable aspects of the claim. 

Consultation Question 106. 
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13.119 How and to what extent do the different powers of the Tribunal and the county court to award 
litigation costs in enfranchisement disputes have an impact on the behaviour of both landlords 
and leaseholders with respect to such disputes? 

We cannot comment on this question. 

Consultation Questions 107 to 125 

These are valuation questions that are outside our area of expertise. 

Consultation Question 126. 

16.118 We provisionally propose creating a statutory duty on the landlord who has conduct of an 
enfranchisement claim to act with reasonable care and skill, and to act in good faith, in respect 
of the interests of other landlords. 

Do consultees agree? 

Yes. 

Consultation Question 127. 

16.121 We invite the views of consultees as to whether an intermediate lease created as part of a 
collective freehold acquisition claim should be acquired by a nominee purchaser on any 
subsequent collective freehold acquisition of the premises. 

There is no simple solution that fairly protects the interests of all the participants.  One 
possibility would be that intermediate leases created in respect of non-residential parts of 
mixed use premises on a collective freehold acquisition claim should not be capable of being 
acquired by a nominee purchaser on any collective freehold acquisition of the premises.  In 
practice, however, we suspect that multiple collective freehold acquisitions are relatively rare 
and the issues that arise are more theoretical than real. 

Consultation Question 128. 

16.123 We provisionally propose that, where the leaseholder of a flat also holds an intermediate lease 
in respect of that flat, the intermediate lease of that flat should not be acquired on any 
collective freehold acquisition of the premises. 

Do consultees agree? 

Yes. 

Consultation Question 129. 

16.125 We provisionally propose that, in a collective freehold acquisition claim, where there is an 
intermediate lease of the whole building, but not all the flats within the building are let on long 
sub-leases (so the intermediate leaseholder would be treated as the qualifying tenant of some 
of the flats), either: 

(1) the whole of the intermediate lease should not be acquired; or 

(2) the whole of the intermediate lease should be acquired, but there should be a 
leaseback to the intermediate leaseholder of flats of which he or she would be the 
qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, which approach is 
preferred and why? 
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We prefer the second option.  It is a simpler and more logical approach and places the tenant 
of the intermediate lease on the same footing as the tenants who have exercised the right to 
collective freehold acquisition. 

Consultation Question 130. 

16.129 We provisionally propose that, as part of any collective freehold acquisition claim: 

(1) leases containing common parts together with other property should continue to be 
capable of being acquired by the nominee purchaser where it is reasonably 
necessary for the proper management or maintenance of those common parts; and 

(2) the Tribunal should have power to sever a lease containing common parts together 
with other property, or to introduce new or varied easements to ensure proper 
management or maintenance of those common parts, as an alternative to ordering 
that the whole of the lease be acquired by the nominee purchaser. 

Do consultees agree? 

Yes. 

Consultation Question 131. 

16.133 We provisionally propose that a lease of common parts granted for development purposes 
should not be acquired by a nominee purchaser on a collective freehold acquisition claim 
unless: 

(1) the severance of any part of that lease; and/or 

(2) the introduction of new, or the variation of existing, easements; 

would both permit the proper management of any common parts, and substantially preserve 
the intended development. 

Do consultees agree? 

Yes. 

Consultation Question 132. 

16.137 We provisionally propose that leaseholders holding sub-leases granted out of leases that had 
previously been extended under the existing or any future statutory enfranchisement regime 
should be entitled to bring, or participate in, an enfranchisement claim. 

Do consultees agree? 

Yes. 

Consultation Question 133. 

16.140 We provisionally propose that the separate designations of “Minor Superior Tenancy” and 
“Minor Intermediate Leasehold Interest” and the formulae relating to them should be removed.  
Those interests which currently fall within the existing definitions would then be valued on the 
same basis as all other intermediate leases. 

Do consultees agree? 

We do not have the expertise to comment on issues of valuation. 
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16.141 If not, do consultees agree that the thresholds in the formulae that apply to a Minor Superior 
Tenancy and/or a Minor Intermediate Leasehold Interest ought to be increased? 

We do not have the expertise to comment on issues of valuation. 

Consultation Question 134. 

16.142 We provisionally propose that, on any individual lease extension claim, the rent payable by 
an intermediate landlord should be commuted on a pro rata basis.  Primarily this approach 
would avoid creating a negative value in an intermediate lease, which the leaseholders could 
use to their advantage in the way that was done in the case of Alice Ellen Cooper-Dean 
Charitable Foundation Trustees v Greensleeves Owners Limited. 

Do consultees agree? 

We do not have the expertise to comment on issues of valuation. 

Consultation Question 135. 

16.143 We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new 
statutory duty requiring them to act with reasonable care and skill, and in good faith, in respect 
of the interests of other landlords. 

We are unable to provide the evidence required by this question. 





 
The “wasting asset” point is significant as it is wholly unreasonable. Two flats – 
one freehold and one leasehold - can be sold for similar amounts and the leasehold 
flat requires tens of thousands of pounds of extra payment over years to keep the 
lease. For example, a leaseholder in  ‘bought’ their flat many years 
ago, has paid thousands of pounds in service charges, major works including getting 
the road tarmacked and street lights installed, and still had to pay £80,000 recently to 
extend the lease. The whole “wasting asset” scenario must be addressed for home 
owners. 
 
The lack of autonomy point is significant and the law should be changed to give 
leaseholder more rights about what happens to the buildings they live in and the 
gardens they use, in any event and particularly because leaseholders pay service 
charges and costs of works. At the moment we work on ‘good will’ with the landlord 
about maintenance etc. But it requires a significant amount of residents’ association 
work that costs money in terms of time and inappropriate maintenance works are still 
carried out and have to be challenged. In areas such as development of the gardens 
etc, we have had to go to law to stop unreasonable development.  
 
It has already been established in the United Kingdom that leasehold is 
unreasonable. 
 
Any change in the enfranchisement law must either abolish leasehold or reflect the 
ultimate aim of abolition of leasehold. 
 
COMMENT TWO: 
 
At the moment the law requires 66% of flats in any one building to be owned by 
leaseholders before they can get enfranchisement.  
 
Any change in the law needs to address this situation so that any leaseholder can 
get enfranchisement.  
 
This comes down to the basics of rights to own property, and home ownership. If 
some flats in a block of flats are owned by individuals, and others are retained by a 
single company or organisation and rented out, the individual owners should NOT be 
penalised in terms of asset value and decision-making on what happens to the 
building, no matter the ratio between individual owned flats and company owned 
flats.  
 
If the 66% rule is not changed (or leasehold abolished completely) leaseholders who 
own a flat in a block that is less than 66% owned by leaseholders may find that any 
change in the law to the rightful benefit of current leaseholders would not apply to 
them. And that is not reasonable. 
 
Please don’t hesitate to contact us if you need more information or for this to be 
formulated differently. If we need to submit this using your online form, please could 
you advise which question is responds to? thank you. 
  
Regards 



  
Amanda Carrara                 Sian Roberts 
Mobile:         Mobile:  
  

 “Chair” 
 
 



From: simon brook   
Sent: 03 October 2018 13:00 
To:  
Subject: RE: Law Commission Report 
 
Dear Sirs 
 
Thank you. I am a valuation surveyor specialising in this area and I am happy 
for my comments to be used. 
 
The ground rent scandal in the North of England is a terrible example of greed 
overcoming common sense and quite rightly should be stamped out – however 
there is no need for a knee jerk reaction to change the whole system. The 
system works well and many leaseholders and freeholders are content. The 
Government created the legislation and many private investors have relied on 
this as investment vehicles for retirement etc. it is not correct that this can be 
taken away. 
 
It only needs a couple of small adjustments to the legislation to remove the 
opportunities for unscrupulous landlords. 
 

1. Relativity should be deduced from a single graph for all properties. 
2. All lease extensions must be through the Act. 
3. All new leases created with a maximum £250 ground rent or other fixed 

provision whether increasing or not. 
4. Rework the 1967 legislation to mimic the 1993 legislation. 
5. Remove the 6 month deemed withdrawal period. 

 
 
 
Kind Regards 
 
Simon Brook 
 

 
 

www.southeastleasehold.co.uk 
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-----Original Message----- 
From: simon brook   
Sent: 24 September 2018 21:19 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Law Commission Report 

Dear Sirs 

It is essential that the rights of small investors are maintained. Many have invested their life savings 
in ground rents and will rely on ground rent and lease extensions to pay for their retirement. They 
simply cannot just be wiped away. 

Regards 

Simon Brook 

This e-mail and any attachments is intended only for the attention of the addressee(s). Its unauthorised 
use, disclosure, storage or copying is not permitted. If you are not the intended recipient, please 
destroy all copies and inform the sender by return e-mail. Internet e-mail is not a secure medium. Any 
reply to this message could be intercepted and read by someone else. Please bear that in mind when 
deciding whether to send material in response to this message by e-mail. This e-mail (whether you are 
the sender or the recipient) may be monitored, recorded and retained by the Ministry of Justice. 
Monitoring / blocking software may be used, and e-mail content may be read at any time. You have a 
responsibility to ensure laws are not broken when composing or forwarding e-mails and their 
contents.  































From: Stephanie Zarach   
Sent: 06 January 2019 18:17 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Cc:  
Subject: Leasehold enfranchisement consultation 
 
My wife and I have considerable experience of living under leaseholder arrangements in buildings 
where there are both leaseholders living in apartments and commercial units in the building. At 
present the legal position is heavily weighted in favour of Landlords, who are able to control the 
almost always inflated service charges and ground rent and to give favourable financial terms to 
commercial units, which they often own. The powers of apartment leaseholders need to be boosted 
to combat this. 
 
I have the following comments on two specific consultation questions. 
 
Q3  The equitable way is to give leaseholders the choice between extending the lease or 
extinguishing the ground rent without extending the lease. 
 
Q52 The proposal in the paper does not fairly address what the Government has asked the 
Commission to achieve. The power to decide collective acquisition claims should lie with whichever 
is in the majority in the building, leaseholder apartments or the commercial unit or units. 
 
Barry Carpenter 

 
 

 



From: Stephen Hogg   
Sent: 30 October 2018 16:24 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Feedback on Leasehold Proposals 
 
I cannot attend the event at Ministry of Justice on 7th November 2018.  I would like to give feedback 
on proposals: 
 
I recently undertook a valuation exercise to extend my lease by 90 years and reduce the rent to 
peppercorn (as per the current law). 
 
The costs were v reasonable approx £3,500. 
 
However in addition were the legal costs: 
 
My legal costs estimated £2,000 - £4,000 
Landlord legal costs estimated £8,000 - £12,000 
 
What stopped me proceeding were the uncapped legal costs on both my side and the 
Landlord.  Could these be capped at a "reasonable level."  For example where the existing lease is > 
80 years and maybe the cost of extending the Lease from the Surveyor < say £10,000. 
 
 
 
Tks Steve 
-- 
Stephen Hogg 
 



From:  Sue Parker   
Sent: 29 November 2018 13:02 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Consultation Paper Number 238 
 
Following correspondence with The Ministry of Housing, I received details of your paper number 238 
on Leasehold Home Ownership buying your freehold or extending your lease. 
 
I have spent some time reviewing the parts of this document that are relevant to my concerns and I 
have the following comments. 
 
I first became concerned about the cost of renewing a lease when I started to investigate the 
possible cost of renewing the lease on my father’s property. 

He lives by himself in a ground floor maisonette that he purchased about 55 years ago, when he 
purchased it there was about 95 years of a 99 year lease still to run, there are now 39 years left on 
the lease. 

From my investigation so far it appears that the cost of renewing his lease would be in excess of 
£50,000.  For a pensioner this is obviously not affordable. Similar properties have been sold recently 
for about £300,000 with the lease renewed. 

To me there are 2 main issues: 

Firstly, when buying leasehold property, the purchaser’s solicitor should ensure that the purchaser 
fully understands the implications of buying leasehold property.  The solicitor should provide advice 
about renewing the lease in the early years of the lease before the cost increases due to the 
introduction of the marriage value. I feel that this was not explained properly to my father.  In 
addition, at present, the difference between the cost of buying a freehold property and buying a 
leasehold property appears to be far less than the cost of extending a lease. I am unable to see any 
justification for this. 

Secondly, from my investigation it appears that at present the cost of renewing a lease increases at a 
far greater rate as the time left on the lease decreases.  There should be a much simpler method of 
calculating the cost of renewing a lease to enable any leaseholder to make a reasonable estimate of 
the cost of renewing their lease at any stage. 

I would consider that a formula based on a percentage capital value, or a multiplier of the ground 
rent would be a more acceptable method of calculating the cost of extending a lease. There would 
have to an additional factor built in based on the number of years that the lease is being extended 
by. 

I hope that you are able to include my concerns when you complete your review of this paper. 

 

Regards 

 

Susan Parker 
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Leasehold Enfranchisement Consultation 

Response from the Wales Co-operative Centre, January 2019 

Summary 

• While we welcome proposals around collective freehold acquisition, we 

believe that the nominee purchaser should include co-operative societies and 

not just a companies limited by guarantee.  We have worked with the 

Confederation of Co-operative Housing to develop model rules for co-

operative leasehold trusts which could be adapted by other leasehold 

schemes. Our response highlights the characteristics of the co-operative 

model which make it particularly suited to this role. 

• We agree that collective freehold acquisition should extend to the acquisition 

of the freehold of an entire estate consisting of a multiple buildings. 

• A co-operative model ensures a more democratic structure, and we feel that 

the proposed new ‘Right to Participate’ align with the values and principles of 

co-operative societies.  

• Devolved powers in Wales should allow for a collective freehold acquisition 

claim to be carried out by a nominee purchaser which is a co-operative 

society. 

• We recognise that leasehold enfranchisement could pose difficulties for 

Community Land Trusts and support the proposal for a new exemption from 

enfranchisement rights for these organisations 

 

Introduction 

The Wales Co-operative Centre is a not-for-profit co-operative organisation that 

supports people in Wales to improve their lives and livelihoods.  

We are working for a fairer economy. We help to create and retain wealth within our 

communities through the growth of co-operatives and social businesses and by 

providing people with the skills to take more control of their own lives and 

strengthen their communities. 

Our Co-operative Housing Project offers support and advice to new and existing 

organisations looking to develop co-operative and community-led housing schemes 
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in Wales. Co-operative and community-led housing encompasses housing co-

operatives, community land trusts, tenant management organisations, cohousing and 

self-build schemes. Our goal is to stimulate and support the demand for co-

operative and community-led housing approaches throughout Wales by: 

• Providing access to expertise & advice about co-operative housing 

• Providing skills development & training opportunities for members of co-

operative housing schemes 

• Supplying networking opportunities & sharing good practice 

• Producing research that can inform the development of co-operative housing 

schemes 

• Developing guidance for future co-operative housing schemes. 

Our response focuses on the proposals around collective freehold acquisition.  It 

details how this right might be exercised through the co-operative model and how 

this model is particularly suited to this role. 

Collective freehold acquisition 

A collective freehold acquisition claim should be able to be carried out by a nominee 

purchaser which is a co-operative society, not just a company limited by guarantee.  

A co-operative society is an autonomous association of persons united voluntarily to 

meet their common economic, social and cultural needs and aspirations through a 

jointly-owned and democratically-controlled enterprise. The co-operative model has 

several characteristics which make it suitable for this role.   

Setting up co-operatives to manage collective freehold acquisitions is possible within 

current rules and guidelines. The Confederation of Co-operative Housing (CCH) and 

Wales Co-Operative Centre have developed model rules for co-operative leasehold 

trusts which could be adopted and adapted by other leasehold schemes. A link to the 

rules can be supplied on request. 

The co-operative model is flexible. It works in sectors across the economy and can be 

organised in a range of ways. It enables businesses large and small to thrive, gives 

the people closest to the business a stake in it, harnesses their ideas and as a result 

boosts productivity. It is a tried and tested business model. 

A co-operative model has several features, which could contribute to a successful 

collective freehold acquisition, including; 

• A business owned and controlled by its members.  This fits with the proposal 

that the company acting as nominee purchaser will be the owner of the 

freehold, with the participating leaseholders forming the membership of the 

company 
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• Members have a democratic equal say in how the business is run.  This will 

help to resolve difficulties with day to day running and dispute resolution 

highlighted in the consultation document. 

• Members choose what to do with profits 

• Voluntary memberships allows for people with a shared interest/common goal 

to become a member 

• Limited liability for members 

• Co-operative societies usually have a self-help/mutual-help ethos, and 

promote common welfare. 

Registering as a co-operative would also restrict the disposal of the premises. As set 

out in the model rules developed by the Confederation of Co-operative Housing on 

the winding up of the co-operative any assets or other property shall be disposed to 

a similar organisation, with similar objects (including a co-operative society, a 

community benefit society or a charity).  This would ensure that the winding up of 

any company would have minimal negative effects on residents as buildings and 

other assets would be protected. 

We agree that collective freehold acquisition should extend to the acquisition of the 

freehold of an entire estate consisting of a multiple buildings. A collective freehold 

acquisition managed by a co-operative society, owned and operated by residents, 

could help to overcome difficulties associated with acquiring an entire estate with 

multiple buildings.  We also agree that a nominee purchaser should acquire any 

common parts included in the building or buildings, and any land let with the flat 

within the building.  

A co-operative model ensures a more democratic structure, and we feel that the 

proposed new ‘Right to Participate’ align with the values and principles of co-

operative societies.  

Devolved powers in Wales should allow for a collective freehold acquisition claim to 

be carried out by a nominee purchaser which is a co-operative society. 

We recognise that leasehold enfranchisement could pose difficulties for Community 

Land Trusts and support the proposal for a new exemption from enfranchisement 

rights for these organisations.  We also agree that CLTs and other forms of 

community led housing should be required to make an express decision as to 

whether the exemption would be applicable in respect of each development that 

they undertake. 
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For further information on this response, please contact:  

 

Co-operative Housing Project 

Wales Co-operative Centre  

Y Borth  

13 Beddau Way  

Caerphilly  

CF83 2AX  

 

0300 111 5050  

co-op.housing@wales.coop  

 

The Wales Co-operative Centre is happy to provide any further information on the 

points raised in our response, and for our response to be in the public domain. 

 

 

 

 

 

 

 

 



From   
Sent: 29 December 2018 08:38 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Lease Enfranchisement 
 
Your proposals do not afford protection to long residential lessees who cannot 
acquire their freeholds due to the legal limitations and restrictions identified in your 
report.  
  
Given the important exercise of review and reform you are undertaking, it is 
important your proposals should offer hope to those long residential lessees who are 
excluded, even if your reforms are implemented, from the ability to buy their 
freeholds. 
  
Therefore I request your proposals be amended to include a scheme of protection 
that would safeguard long residential lessees, who are unable to acquire their 
freeholds, from the abuses to which they are currently subject.  
  

•       In mixed residential/commercial premises, the 25% test that denies residential long 
lessees the right to manage and the right to buy should be changed to 75%. The 
current 25% gives the balance of power to freeholders and favours commercial over 
residential needs. Residential long lessees should not be excluded from right to buy 
and right to manage unless the commercial part is more than 75% of the whole. 
  

•       A statutory structure should be created that would allow flying freeholds and 
therefore enable severance, in mixed use premises, of the commercial from the 
residential parts. 
  

•       Freeholders of long residential lessees, where the lessees are unable to buy the 
freehold under your proposals, should have minimum net assets (or net worth) that is 
expressed as a percentage of the value of the freehold they own so that long lessees 
have financial reassurance that freeholders can perform their lease repairing 
obligations. A freeholder of long residential leases can be owned by any £100 
company laden with debt and with owners/directors who have no experience of 
property management. This is grossly unfair to long residential lessees who are 
unable to purchase their freeholds and are forced to accept as freeholders ‘men of 
straw’. 
  

•       Freeholders of long residential leases, where the lessees cannot acquire the 
freehold due to failing the legal tests cited in your report,  should have professional 
qualifications in property management or should be required to appoint an agent that 
holds such qualifications.  
  

•       The freeholder and leaseholder covenants in long residential leases, where the 
lessees cannot buy the freehold, should be replaced with a codified set of covenants, 
with lessees’ service charge obligations to be based on the square footage of their 
properties. Under the present system, every long residential lease has different 
covenants. Many such leases are bad copies of other leases prepared by 
inexperienced or careless legal advisers. Drafting defects in residential leases is the 
source of many disputes.  



  
•       Freeholders of long residential leases, where the lessees are unable to buy the 

freehold,  should be required to deliver detailed annual accounts to lessees together 
with a certificate of compliance with freeholder’s lease obligations issued by an 
independent professionally qualified agent or surveyor. This should be made a 
statutory obligation.  
  
Yours faithfully, 
Thomas JD Travers 
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Leasehold home ownership: buying your 
freehold or extending your lease  
 

Response submitted by the National Trust to the Law Commission 
consultation paper on leasehold home ownership: buying your 
freehold or extending your lease. 
 
January 2019 
 
The National Trust is a charity founded in 1895 by three people who saw the importance of our 
nation’s heritage and open spaces and wanted to preserve them for everyone to enjoy. More 
than 120 years later, these values are still at the heart of everything we do. We look after 
special places throughout England, Wales and Northern Ireland for ever, for everyone. 
 
Introduction 
 
1. The National Trust welcomes the opportunity to submit a response to the above 

consultation. We are pleased to note that the Law Commission have undertaken a 
full technical review of this area of law. Equally we are pleased to note that the 
Law Commission are considering carefully what the right approach should be to 
dealing with the special nature of National Trust inalienable land. In this response 
we explain a little more about the National Trust and inalienable land and why we 
believe it is important that inalienable land, and the buildings on that land, should 
be treated differently, before responding to some of the other specific questions 
asked in the consultation. Due to the special nature of inalienable land, our focus 
in this response is principally on the National Trust and the interaction of the 
proposals with inalienable land.  

 

Background about the National Trust  

2. The National Trust is Europe’s largest conservation organisation. Through our 
ownership we look after more than 250,000ha of land and around 25,000 buildings 
throughout England, Wales and Northern Ireland for ever, for everyone in the 
nation. 95% of the National Trust’s land is held ‘inalienably’1.To protect inalienable 
land, once it has been declared inalienable the National Trust can never 
voluntarily part with it, so it is protected forever. Respecting our promise to the 
nation to hold places forever, we can grant leases of inalienable land, or of 

                                            
1 The power to declare land inalienable is in section 21 of the National Trust Act 1907. Land acquired 
under the National Trust Act 1939 is also inalienable (section 8 of the National Trust Act 1939). In this 
context ‘land’ comprises both land and the buildings on the land.  Once land has been declared 
inalienable it cannot be sold and only Parliament can authorise its compulsory acquisition in the face of 
any objection by the Trust to a compulsory acquisition proposal.  
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buildings on it, but not if the length of the term would in practice amount to parting 
with the land or the buildings. So we have normally limited the length of leases of 
inalienable land to 99 years. 

3. We declare places inalienable because they are of great beauty, because they are 
of significant historical importance or because they are of outstanding importance 
for nature conservation, archaeology or landscape value. Alternatively we declare 
them inalienable because they protect other places which are themselves of such 
value. 

4. Usually the best way to secure the preservation of buildings is to ensure they are 
put to good use. To ensure this and to enable people to enjoy living in National 
Trust properties, we usually either grant shorter term Assured Shorthold tenancies 
at a monthly rent or we grant longer term (over 21 years) leases in return for a 
premium and a more nominal ground rent2.  In each case, whilst we may decide to 
let a property, we fully expect the property to revert back to us at a future point in 
time. 80% of the Trust’s landholding and the majority of our 5,000 residential 
properties are let to tenants. Of these 5,000 residential dwellings we have granted 
approximately 750 leases which are likely to be affected by the proposals in the 
consultation paper. We set out in appendix A more details on the types of 
agreements we have granted out of inalienable land.  

5. In managing our inalienable land, we need to balance preserving special places 
for the benefit of the nation as a whole with seeking to ensure our leaseholders 
are treated fairly and that they can continue to call their properties home. We 
recognise that the current law is complex, difficult for all parties to understand and 
difficult to apply. We therefore welcome the aim behind the Law Commission 
proposals to seek to make the law on leasehold enfranchisement simpler and 
more transparent. Equally we welcome measures to reduce costs for leaseholders 
and landlords by avoiding the need to argue over complex qualification criteria. So 
for the National Trust and our leaseholders specifically, we want to find a way of 
making any new proposals work whilst protecting the special nature of inalienable 
Trust properties which we hold for ever, for everyone.   

 

Enfranchisement of National Trust Inalienable Freeholds  

6. The National Trust is very concerned about any proposal which would give any 
leaseholder (whether individually in the case of houses or collectively in the case 
of flats) the right to enfranchise the freehold of inalienable land. Inalienable land 
should be exempt from any such right in order to ensure that such land and the 
buildings on it continue to be protected for the nation and for future generations.   

7. If the Law Commission’s proposals were implemented without any special 
provision for inalienable National Trust land, it could result in our long lease 
properties being lost to the nation. There is currently an exemption from 
enfranchisement of the freehold of houses and flats on inalienable land. This is an 

                                            
2 Occasionally in appropriate circumstances we have combined the two structures and granted a longer 
term tenancy (over 21 years) at a market-based rent – see paragraph 27 below. 
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essential mechanism for ensuring the protection of significant buildings and places 
which have been entrusted to the National Trust to care for forever on behalf of 
the public at large, whilst putting the property to good use.   

8. We have some well-known historic houses which are currently let on a long lease 
(over 21 years) and which are visited by the public which could, if the proposals 
were introduced without special provision, be taken out of National Trust 
ownership. This includes significant grade I listed historic properties such as 16th 
and 18th century mansions with associated parkland. These are of significant 
national historical importance, perhaps because of the characteristics of the 
building or estate itself, or the part it has played in the history of Britain, or 
because of the place’s close links to pivotal figures in the nation’s history. If the 
freehold of these places could be enfranchised it would undermine our promise to 
hold them for ever for the benefit of the nation. It would also remove our ability to 
ensure that the public continue to have access to these properties for ever, and 
the opportunity which that brings for people to enjoy their heritage in physical form. 
Equally if the freehold to some of our other historic properties which are not 
currently open to the public could be enfranchised, not only would it prejudice our 
ability to ensure they are appropriately cared for, it would remove the opportunity 
to give greater public access to them in the future. Whilst for the time being the 
best way to care for these properties is for them to be lived in, we should retain the 
ability to be able to open them for everyone to enjoy in the future.   

9. Not only would the proposals result in the loss of mansions or manor houses, they 
could result in the loss of other properties such as cottages on our wider estates. 
This would result in the fragmentation of historic estates. The nation benefits from 
our ownership of these properties as we can better ensure that whole villages or 
landscapes and streetscapes retain their historical character when they are let on 
a leasehold basis than is possible under fragmented freehold ownership. This is 
because obligations under leases can be enforced more easily and more 
consistently than those between freehold owners.  

10. Some of the cottages we have let were given to us in need of significant 
renovation. In deciding to let these on a long residential lease, we recognised that 
they were in need of significant investment and this was reflected in the premium 
the National Trust received when it originally granted the lease. We didn’t 
undertake the renovation works ourselves as, at the time when the leases were 
granted, the National Trust didn’t necessarily have all the resources necessary to 
undertake the renovations. However, as the best way to protect properties is to 
enable them to be used, we wanted to find a way of enabling them to be lived in 
whilst remaining protected. Leaseholders have breathed new life into many of 
these properties and have been able to live in these historic homes. The lease 
mechanism has enabled us to ensure that work has been undertaken by our 
leaseholders in a sympathetic way, and ensured that it delivers benefit both to the 
private leaseholder during the term of the lease and to the public in the longer 
term.  

11. In deciding to let our properties on long leases we wanted to ensure they were put 
to good use, but in the knowledge we would be able to review at an appropriate 
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point in time what the most appropriate use for the property would be. As times 
move on and circumstances and visiting patterns change, it is possible for 
properties to be used and enjoyed in different ways. The resources we have 
available to renovate properties and make them available to the public change. 
Equally the significance of properties themselves can change over time. For 
example a traditional village may not seem as significant at one point in time as it 
may many years later when other similar villages have been subject to substantial 
change. By continuing to own the freehold of our inalienable properties, we have 
been able to make sure that as and when the lease ends we can review the best 
way of ensuring everyone in the nation can benefit from our stewardship of these 
properties. 

12. The Law Commission may also be aware that for some of our estates HM 
Treasury has given substantial inheritance tax reductions to previous owners in 
return for their transferring the estate to the National Trust. Government 
recognised the importance of those estates being held inalienably by the National 
Trust as places for the public to enjoy. For those estates, it would go against the 
purpose of that arrangement if parts of these properties could be taken out of 
National Trust ownership.  

13. Whilst we are seeking to ensure appropriate protection for National Trust 
inalienable properties, we would stress that we are not seeking any special 
protection for properties we own on an alienable basis. We consider those should 
be subject to the same regime as for other landlords.   

 

Extension of Long Residential Leases  

14. Protecting inalienable land is fundamental to our role in preserving special places 
for ever, for everyone. We welcome the Law Commission’s approach to 
simplifying the existing enfranchisement regime and in making it easier for 
leaseholders to be able to exercise their enfranchisement rights. Generally, 
subject to the specific package of measures below, we are supportive of the Law 
Commission proposals to remove the current qualification criteria for a statutory 
lease extension and to replace it with the criteria proposed by the Commission. 
We want to find a way to make this work whilst still protecting inalienable land.  

15. In this section of our response we make a proposal for the treatment of long 
leases of inalienable National Trust properties which we consider will help achieve 
a balance between being fair to leaseholders and looking after properties for the 
benefit of the nation. This involves five key interlinked elements: 

1. an exemption from the right to extend a long lease for certain categories of 
house or flat where it would be entirely inappropriate for the leaseholder to be 
able to extend their lease. We describe those categories in more detail 
below; 

2. a right on the part of the National Trust to buy back any long lease (including 
any sublease) of inalienable land extended under the Law Commission 
proposals, at market value, on each occasion during the lease when the 
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leaseholder wishes to dispose of it (including a sale or transfer, the grant of a 
sublease for over 21 years, a gift or other disposition or, in the case of a 
corporate leaseholder, when there is a change in control of the corporate 
entity); 

3. any right to extend a lease of National Trust inalienable land should only be 
available to individuals rather than companies or other corporate 
leaseholders; 

4. the Law Commission proposals should only apply to long leases (over 21 
years) granted in return for a premium and not to leases let at a 
monthly/quarterly or other regular market-based rent; 

5. there should be some limitations on the acquisition of ancillary rights over 
National Trust inalienable land.  

We explain these points in more detail below.  
 
16. As mentioned in paragraph 8 above, we have some properties where a 

leaseholder leases the entirety of a mansion house or manor house. Some of 
these are opened on our behalf by the leaseholder, some offer access to the 
grounds only and some are not currently open to the public at all.  For all the 
reasons given in paragraph 8 it is important that as circumstances change the 
extent of public access to, and enjoyment of, the properties can change as well. If 
the leases of these properties were capable of being extended for 125, 250 or 
even 999 years it would effectively mean we couldn’t achieve this. 

17. We additionally have many residential units which are let on long leases but which 
are integral to the enjoyment of a wider property by the visiting public. We have 
some properties where a leaseholder may lease a wing of a mansion house, or a 
flat in the mansion house, with the rest of the property being open to the public. 
These are usually (though not always) leases to families with historic links to the 
property entered into as part of the arrangements made with the family at the time 
the relevant property came to the National Trust. Equally we have some leases of 
residential units (mainly houses) which are located on a key visitor route within the 
curtilage of a historic property. Examples include units in a former courtyard or 
those located in parkland which the public visit. Due to the location of these 
residential units, it is inevitable that they may well be needed in the future as part 
of the public’s visit to the wider property. If the leases were capable of being 
extended for a further 125, 250 or even 999 years it would mean that realistically 
the public would never have the opportunity to enjoy visiting these places as part 
of their wider visit to our properties. We have always anticipated that at a point in 
time we would be able to reconsider the best use of these units. Many of these 
residential units have had significant charitable funds, arising from public 
donations, spent on their maintenance. Our supporters wouldn’t expect to have 
them effectively taken out of our control on what would amount to a near 
permanent basis.  

18. The first element of our proposal is therefore that the following leases granted out 
of inalienable land should be excluded from the proposed new regime insofar as it 
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would give rise to any statutory extension rights over and above those (if any) they 
would enjoy under the existing regime: 

• leases of residential units which are, or are embedded within or are in the 
curtilage of, a National Trust visitor attraction property3, and 

• lease arrangements made with members of the family who originally 
transferred the relevant property to the Trust, and leases directly replacing 
or derived from such arrangements. 

19. The categories mentioned above are only a relatively small part of our long lease 
portfolio.  As we have described elsewhere in this response, the nature of our long 
lease portfolio is very varied.  Rather than extending exemption from enhanced 
extension rights to all inalienable houses or flats, we believe that, for most of the 
National Trust’s long leases, it should be possible for leaseholders to remain in 
their properties for as long as they want to and to maintain the value of their lease, 
providing the Trust has periodic opportunities to review the best way of fulfilling 
our conservation aims of ensuring properties can be enjoyed by the nation.  We 
address this in our second point. 

20. Our second point is that residential leases of over 21 years of inalienable land 
which don’t fall within the special categories mentioned in paragraph 18 could be 
extended as anticipated in the Law Commission proposals (for say 125, 250 or 
even 999 years, as the review concludes is appropriate, in return for a premium4) 
provided the National Trust has a right throughout the term of the lease to buy 
back the lease each time the leaseholder wishes to dispose of their property (i.e. 
sale, transfer, grant of long sublease over 21 years, gift or other disposition).  

21. This would mean that these leaseholders would have the certainty of knowing they 
can continue to remain in their properties for as long as they wish. When, and only 
when, they wish to move on the National Trust would have the opportunity to 
review the most appropriate use for the property. If we consider that can be better 
achieved in a different way we can repurchase the property. Any repurchase 
would be at market value. The pricing mechanism would need to exclude any 
additional uplift in premium attributable to the Trust’s interest in the freehold or 
surrounding land. This would ensure that if the National Trust were to exercise the 
right the leaseholder doesn’t lose out by selling their lease back to us but equally 
would ensure they don’t receive an additional gain just because it is the National 
Trust purchasing their lease.  

22. In putting forward this proposal, we recognise that people’s homes serve two 
purposes. They are the place where people choose to live and they are also for 
many people the largest single financial investment which they will make. Both of 
these considerations need to be reflected in any new regime and our proposal 
seeks to balance, on the one hand, both of these aspects with, on the other, the 
need to review as time moves on the most appropriate way of ensuring the nation 
is able to enjoy and benefit from inalienable property.  

                                            
3 By which we mean a property which is wholly or partly open to the public to visit, whether the 
arrangements for visits by the public are managed by the National Trust, the leaseholder or a third party 
4 and subject to the same qualification criteria as in the Law Commission proposals, and our comments 
elsewhere in this response 
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23. In the case of a corporate leaseholder, we believe this right of buy back should be 
activated when there is a change in control of the corporate entity, for example on 
a transfer of shares which changes the majority shareholding.  This would avoid a 
company structure (with potentially perpetual succession) being used as a way to 
avoid triggering the right to buyback.  

24. Any legislation establishing such a regime could incorporate the detail of how any 
repurchase scheme should operate and could incorporate appropriate 
mechanisms to deal with a situation where the Trust is not given the opportunity to 
buy back the property at the appropriate point in time. We would be happy to work 
with the Law Commission to establish such a process.  

25. The third element of our proposal is that companies should be excluded from 
exercising the right to extend set out in the Law Commission proposals where they 
are the lessee of a lease granted out of inalienable National Trust land. In putting 
forward the proposal for dealing with leaseholds on inalienable land we are 
seeking to balance the appropriate use of the special places in the National Trust’s 
care with being fair to ordinary leaseholders who want to be able to continue to 
enjoy living in their homes for as long as they want. Use of a corporate entity to 
hold a leasehold is a considered and deliberate commercial decision for which a 
leaseholder is usually well advised and which takes the purchase of the lease 
outside the sphere of true home ownership and into the sphere of commercial 
investment. 

26. The fourth element of our proposal is that leases which have been granted in 
return for a market-based rent rather than a premium or capital sum should be 
exempt from the Law Commission proposals. We believe this should be the case 
not just for National Trust inalienable land but should be built into the Law 
Commission proposals more generally.  

27. As we refer to in paragraph 4 above, we have a number of leases of this type. 
Some are leases of residential properties and some are mixed use properties such 
as residential properties also used, to take an example, as bed and breakfast 
accommodation. Whilst they are long in duration, the rents are more akin to the 
sort of rent which would be payable under a shorter term residential or business 
tenancy rather than a long residential lease at a premium and ground rent. In 
these cases the leaseholder has not invested capital sums in purchasing these 
leases in the same way as they have for leases which have been purchased in 
return for a premium. These long-term market-based rental arrangements grant 
tenants long term but clearly defined stability and peace of mind both for their 
place of business and their home, giving advantages to the tenant over shorter 
term arrangements. They also give the National Trust stability of income and 
tenant, so it is an arrangement with mutual benefits for both parties. We believe it 
is right these are treated differently and that they should be exempt from the Law 
Commission proposals.  

28. Finally, under the Law Commission proposals, it is possible that leases of 
alienable National Trust properties or leases of land in the ownership of other 
freeholders might be capable of being enfranchised. Some of these leases may 
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have ancillary rights over National Trust inalienable land. Due to the significance 
of inalienable land, we consider there should be no right to the freehold acquisition 
of such ancillary rights over inalienable land. In the case of the extension of the 
term of leasehold ancillary rights, we believe any extension should only be 
possible with the National Trust’s consent, not to be unreasonably withheld or 
delayed. Should there be any question as to whether the Trust’s consent is being 
unreasonably withheld or delayed it should be capable of being referred to the 
Tribunal.  

29. Clearly the detail behind each of these elements would need to be developed and 
we would like to work with the Law Commission to take this forward. Equally these 
proposals are based on the proposed new regime set out in the consultation. 
Should any details of the proposed new regime change, we would need to review 
whether this framework remained workable for the Trust in the context of those 
changes. 

30. Finally, we are conscious that the above proposal does not reflect the possible 
options for inalienable land suggested by the Law Commission in the consultation 
document. Whilst options 3 (b) & (c) in paragraph 9.58 of the consultation could, 
with adaptation, be made to work from the National Trust’s perspective, we 
anticipate these might not resolve some of the concerns of our leaseholders. We 
believe our proposal provides more of a balance between enabling leaseholders to 
remain in their properties for as long as they wish with protecting inalienable land 
for ever, for everyone. Saying this, should the Commission consider either option 
3(b) or 3(c) to be more viable than the approach we have put forward then we 
would be happy to explore with the Commission how those options could be 
appropriately adapted. 

 

Specific Law Commission Consultation Questions  

31. As explained above, we have focused in this consultation response on the 
National Trust and the way in which the Law Commission proposals interact with 
National Trust inalienable land. Below we answer some of the specific questions 
raised by the Law Commission where those questions interact particularly with 
inalienability or where we have specific experience in the relevant area.  

32. Q2 – Length of lease extension 
• We are happy to leave to wider debate the general issue of what the most 

appropriate length of lease extension is.  Our only observation relates to the 
possibility that very long, or cumulative, extensions might bring into play the 
provisions of section 153 of the Law of Property Act 1925, relating to the 
enlargement of very long leases.  If the Commission’s ultimately preferred 
solution would be such as to raise that prospect it would be important in any 
implementing legislation to disapply section 153 in relation to such statutorily 
extended leases, so as to leave freehold enfranchisement to be dealt with under 
the regime to be proposed by the Commission, without a parallel and less 
structured route. 
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33. Q6 – Terms of any lease extension. 
• We agree that the starting point for the terms of any lease extension should be 

the terms of the existing lease. We understand the need to seek to ensure that 
scope for renegotiation of the lease is kept to a minimum. However on any lease 
extension it should be possible to amend the terms of the lease to take account 
of factors such as physical changes to the property or any service media/rights 
over third party land since the original lease was granted. For example, when 
extending the lease it may be necessary to deal with any necessary 
rights/obligations to use and maintain items such as septic tanks, new access 
routes, or new or altered service media. Without these being properly 
documented the lease may be less attractive to purchasers or lenders.  

• Bearing in mind that, under the Law Commission proposals, the lease would be 
capable of being extended many times, it should be possible to update the lease 
on extension to take into account any legislative changes. It is quite possible the 
lease being extended will be very old and that the statutory obligations on both 
freeholders and leaseholders will have changed. It is right that any new lease 
should reflect those changes.  

• We think it is difficult for all possible necessary amendments to be incorporated 
in a prescribed list as anticipated by the Law Commission. It is inevitable that 
some situation-specific amendments will be missed in any list and it could result 
in a lease being harder to sell or mortgage if it doesn’t deal with the specific 
situation appropriately. We would suggest that a more flexible way would be for 
legislation to make it clear that the starting point for the new lease should be the 
old lease and the parties can only depart from that if there are particularly good 
reasons for doing so. In the event that either party believes the other is trying to 
introduce an unreasonable term, they should be able to apply to the Tribunal and 
an appropriate cost award should be available.  

• We think it would be better if a new replacement lease were issued on a lease 
extension rather than a lease by reference. These documents need to exist for 
hundreds of years into the future. In our experience, leases by reference are 
often confusing for leaseholders to read as it requires cross referencing two 
documents to understand what obligations leaseholders need to comply with. It 
is more consumer friendly to include the terms all in one place.   

34. Q 7 – Do Consultees consider that the ability of parties to enter into a lease 
extension outside the 1967 and 1993 Acts creates significant problems in 
practice? What steps if any do consultees consider could be taken to 
control or limit the use or impact of parties entering into a lease extension 
outside of a new statutory enfranchisement regime? 

• In reality, if most leaseholders are able to extend their leases in the way 
proposed by the Law Commission it is less likely there will need to be a 
significant number of lease extensions granted outside of the statutory regime.  

• In the case of any extension outside of the new regime, we would suggest 
introducing a warning process for leaseholders. Before the lease is granted (or 
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before the leaseholder becomes contractually obliged to buy the lease) a 
landlord could be required to provide the leaseholder with a statutory prescribed 
form of notice to help the leaseholder understand the implications of taking a 
lease which does not benefit from the new regime. That notice could explain the 
importance of taking legal advice on the terms of the lease. This could be similar 
to the prescribed notice which landlords serve on tenants when contracting out a 
lease from part II of the Landlord and Tenant Act 1954. We anticipate a warning 
process such as this could apply to any voluntary lease extensions that the 
National Trust might be able accommodate where the lease is not subject to the 
statutory regime under our proposals outlined above.  

35. Q9 – To what extent would our proposed uniform right to a lease extension 
at a nominal ground rent, for both houses and flats, increase leaseholders 
seeking lease extensions under (future) enfranchisement legislation  

• In the case of the National Trust, this is very likely. At present leaseholders of 
National Trust flats do not have any rights to a statutory lease extension. Under 
the new proposals, both leaseholders of flats and houses would have these 
rights. Additionally, because of the relaxation of qualification criteria, the 
category (and therefore numbers) of houses benefitting from such rights would 
greatly increase.  

36. Q38 – We provisionally propose to exclude business leases from 
enfranchisement rights. Do consultees agree? If so, do consultees agree 
that the best method of achieving this exclusion is by restricting 
enfranchisement rights to leases which permit residential use?  

• We agree that business leases should be excluded from any new regime. We 
agree that it should only be applicable to leases which permit residential use. 
However as we mention in paragraph 27 above, any exclusion should be wider 
than just this and should additionally incorporate other types of residential lease 
granted at a market-based rent rather than a premium.  

• Equally, it is important that agricultural leases5 are excluded from any new 
regime. Those tenancies are not covered by the existing legislation governing 
leasehold reform and it is difficult to see why they should be brought into the new 
regime. Those leases granted under the Agricultural Holdings Act have their own 
regime dealing specifically with security of tenure. Equally the Agricultural 
Tenancies Act was introduced specifically to provide more flexibility in the 
agricultural tenancies market. It would adversely impact the granting of farm 
tenancies if they were included in this regime.  

37. Q39 – We provisionally propose to maintain the requirement that, in general, 
a leaseholder must have a lease which exceeds 21 years in order to qualify 
for any enfranchisement rights. Do consultees agree? 

• We agree with this proposal. We consider it is fair that under this length a 
leaseholder could not have had a realistic expectation that they would be able to 
remain in the property beyond the period granted by their lease. They are 

                                            
5 those granted under the Agricultural Holdings Act 1986 and the Agricultural Tenancies Act 1995. 
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unlikely to have paid any substantial premium to purchase the lease and are 
usually renting at a monthly rent.  Equally a term longer than 21 years is now 
commonly understood to be a ‘long lease’ and is used in other legislation as the 
definition of a long lease6. 

38. Q67 – Continuation of existing exemptions and qualifications to 
enfranchisement rights.  

• We have commented in paragraph 36 above in relation to Agricultural 
Tenancies.  

• We note that there are currently provisions in clause 1AA (3) of the Leasehold 
Reform Act 1967 excluding certain leases which are not at a low rent from 
freehold enfranchisement in specific rural areas. In rural areas, leasehold home 
ownership can be an effective way of ensuring that local communities remain 
intact. As we mention in paragraph 9 above, obligations under leases can be 
enforced more easily than those on a freehold basis. Provisions such as those 
restricting use as a second home can be important in helping ensure local 
facilities such as schools, shops, churches and so on remain viable. In this 
consultation response we have focused principally on inalienable National Trust 
land.  But we would strongly encourage the Law Commission when formulating 
its recommendations to government to take fully into account the desire of other 
landlords to provide protection for wider rural communities, and the benefits 
which that can bring. 

39. Q79 – Service of Claim Notices 
• Given that it is proposed that notices will be deemed to have been served once 

they have been sent and given that it is proposed there will be a short timeframe 
within which a landlord needs to respond, we consider that it is sensible that 
Landlords should have the opportunity to provide leaseholders with an address 
for the service of enfranchisement notices. However we note that it is also 
proposed that leaseholders will be able to serve notice on their landlord at the 
landlord’s current address. In the case of incorporated landlords this could be 
one of a number of addresses and realistically it could result in notices being 
sent to addresses which are not core centres of administrative activity. We 
consider that if the landlord has provided the leaseholder with an address for 
service of a notice the notice should have to be sent to that specific address not 
any other address the leaseholder may have for the landlord.  

40. Q83 – We invite views of consultees as to whether a landlord should be 
entitled to apply to the Tribunal for an order setting aside a determination of 
an enfranchisement claim that has been made in his or her absence and if 
so the criteria which the landlord should be required to satisfy before any 
such order can be made.  

• We note that under the proposals, a leaseholder will only need to serve notice of 
an enfranchisement claim on their competent landlord, not on the freeholder. It 

                                            
6 such as the Tenant Fees Bill currently passing through parliament and the Local Government and 
Housing Act 1989. 
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will be for the competent landlord to notify the freeholder of the claim. Should the 
competent landlord fail to pass this on, it is possible that, in the case of the 
National Trust, we would not be aware of a claim to enfranchise the freehold of 
inalienable land or become aware of a proposed lease extension. Given the 
significance of inalienable land and in view of our proposal set out above, where 
the claim relates to inalienable National Trust land or rights over such land, the 
Trust should be able to apply to the Tribunal to set aside any such claim if the 
Trust has not been informed of the proceedings.   

 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
National Trust 
Heelis 
Kemble Drive, Swindon 
Wiltshire SN2 2NA 
Tel: +44 (0)1793 817400 
Fax: +44 (0)1793 817401 
www.nationaltrust.org.uk 

 
 

 
 
Registered office:  
Heelis, Kemble Drive, Swindon, Wiltshire SN2 2NA 
Registered charity number 205846 

  



Page 13 of 14 
 

Appendix A 
 

National Trust Let Estate 

The National Trust has a varied portfolio of agreements which allow other people to occupy 
National Trust land.  We have approximately 11,000 different agreements in place across 
England, Wales and Northern Ireland.  Below is some information on these types of agreement. 

Residential Leases  

We have around 5,000 residential properties. The majority of these are let.  

Some of these are let on what we would usually class as ‘typical’ shorter term tenancies, i.e. 
those for an initial fixed term of 21 years or less.  Due to the nature of the tenancies it might be 
that tenants actually end up living in the property for longer than this (as a statutory periodic 
tenant or protected tenant for example).  However these agreements would not currently be 
impacted by the Law Commission proposals.  Of these we have the following leases: 

Assured Shorthold Tenancies for 21 years or less circa 2100 

Assured Tenancies with initial fixed term 21 years or less c.115 

Tenancies protected by the Rent Act 1977 c.350 

Tenancies linked to occupancy by an agricultural worker  
(either under the Housing Act 1988 or the Rent (Agriculture) Act 1976) 

c.30 

Controlled and Uncontrolled tenancies in Northern Ireland c.115 
 

We have around 800 properties which could be used as a residence, let for a fixed term of 
more than 21 years and which are therefore impacted by the Law Commission proposals.  This 
equates to about 750 leases (as some leases cover several properties). 

Of these: 

(a) about 300 leases are what might be described as the classic long lease of a house, let 
in return for premium and a ground rent.  The leases meet the relevant statutory tests to 
qualify for a one off 50 year statutory lease extension under the Leasehold Reform Act 
1967.  We have chosen to remove the modern ground rent from the statutory extension 
for most of these leases and to keep the rent at low values.   

(b) the remainder are leases of houses, or a small number of flats, that are: 

- let for up to 99 years in return for a premium, and a ground rent.  Due to the current 
financial qualification criteria in the Leasehold Reform Act 1967, these leases do not 
currently qualify for a statutory lease extension under the Leasehold Reform Act 
1967 or; 

- let with no premium, but a passing rent to reflect the market and the obligations 
contained within the lease.  This includes both dwellings and mixed use properties 
such as residential properties that are also used as bed and breakfast 
accommodation.  Again, due to the current financial qualification criteria in the 
Leasehold Reform Act 1967, these leases do not currently qualify for a lease 
extension but would qualify under the current Law Commission proposals, or 

- let with no premium and a peppercorn rent. 
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Some of our houses and flats are actually either parts of, or the whole of, historic mansions 
open to the public.  These are often, but not exclusively, let to families historically connected 
with the property.  Some of these will not currently have any rights to any form of statutory 
lease extension, either because they do not meet the relevant financial tests or because they 
constitute a flat in part of the mansion (and the Trust is exempt from the lease extension 
provisions in the Leasehold Reform, Housing and Urban Development Act 1993). 

 
The remainder of our residential properties are governed by other types of agreement.  For 
example, some properties are occupied by members of staff on a service occupancy 
agreement as they need to live in the property to be able to fulfil their duties.  Our farmhouses 
form part of agricultural tenancies.  Equally as mentioned above, some of our residential 
properties will be included in business tenancies as they are mixed use properties.  

Agricultural Tenancies 

The National Trust has c.1700 Agricultural tenancies.  These are a mix of tenancies protected 
by the Agricultural Holdings Act 1986 and those granted under the more recent Agricultural 
Tenancies Act 1995.  Some of these tenancies include the farmhouses described above.  We 
additionally have many hundreds of grazing, allotment and other forms of similar agreements.  
We also have a number of conacre agreements which are specific to Northern Ireland.  

Commercial Leases 

The National Trust has c.800 leases of commercial property.  Some are protected under part II 
of the Landlord and Tenant Act 1954 and some have been excluded from the provisions of that 
act.  

The nature and use of these properties varies significantly. For example,  

• some of these leases are of mainstream commercial properties located off our core 
estates but which are still important historic properties;  

• some comprise significant historic mansions let with associated parkland, currently let 
for use as hotels;  

• some form part of an historic estate or village and incorporate local facilities such as a 
post office or a pub; 

• others will comprise small buildings on our core estate (small workshop units in 
redundant farm buildings for example) used for small scale commercial enterprises.  
The specific use varies hugely from workshops for local artisan craft skills such as local 
blacksmiths or potters through to use as converted commercial office space.  

 
Other Agreements 

We have a variety of other forms of licences and agreements.  These include easements 
granted by way of lease (often of access ways over land), sporting agreements, wayleaves and 
other forms of licences to use property.  







 

Consultation Response to ‘Leasehold home ownership: buying your freehold or extending 
your lease’ 

The following response is submitted by the National CLT Network and the UK Cohousing 
Network. Please note that we have only answered question 66. 

Background to the use of leasehold by Community Land Trusts and cohousing 
communities 

• We are pleased to see that the Law Commission has understood and set out our 
organisations’ positions on leasehold reform more generally, and on leasehold 
enfranchisement specifically, in its consultation paper. 
 

• Community Land Trusts, cohousing communities and other forms of community led 
housing use leasehold responsibly and ethically to further their objects. 
 

• Community Land Trusts, under their definition in section 79 of the Housing and 
Regeneration Act 2008, acquire and manage land and other assets for the social, 
economic and environmental interests of their local community. They should ensure 
that assets are not sold except in a manner in keeping with that purpose. Leasehold 
provides a robust and well understood means of implementing this and is most often 
used to sell homes at a price deemed affordable to those in need in the local 
community, and to retain the homes as affordable in perpetuity. 
 

• Cohousing communities do not yet enjoy a statutory footing. The UK Cohousing 
Network has agreed a proposed definition, which mirrors the definition of CLTs in 
the Housing and Regeneration Act 2008. This is provided in Annex A. Its core 
elements provide that cohousing communities only use their homes and other 
property to fulfil its community benefit objectives. Cohousing groups use leasehold 
to this end, protecting the integrity and future management of the cohousing 
community for so long as the members of that community wish it. 
 

• The consultation paper also mentions housing co-operatives. Our two organisations 
work closely with the Confederation of Co-operative Housing, which has not yet 
responded to these consultations for the reason that – as the consultation paper 
notes – the issues are not generally applicable to fully mutual housing co-operatives. 
 

Views on the proposed exemption for Community Land Trusts and other forms of 
community housing 

• We strongly support the proposal that there should be a new exemption from 
enfranchisement rights for Community Land Trusts and cohousing communities. 
 

• In the case of Community Land Trusts, leasehold enfranchisement undermines their 
statutory purpose. For example, it may require a CLT to sell an affordable home to its 



 

owner, which would not be in keeping with its purpose to manage the affordable 
home for the social, economic and environmental interests of its local community. 
 

• In the case of cohousing communities, leasehold enfranchisement undermines their 
stated purpose, which we would like to see put on a statutory footing. For example, 
a resident of the community may seek enfranchisement, which would remove an 
obligation on them to fulfil the community’s objectives with that home, potentially 
including the payment of a ground rent to sustain the community. 
 

• Without such an exemption, Community Land Trusts and cohousing communities 
can only fully protect their homes from enfranchisement by seeking a Community 
Right to Build Order. However, as the consultation paper notes this process can be 
length and costly. The rationale for exempting homes built under a Community Right 
to Build Order should apply equally to those owned by a Community Land Trust or 
cohousing community. 

The housing models to which the exemption should apply 

• The exemption should apply to Community Land Trusts as defined by section 79 of 
the Housing and Regeneration Act 2008, and to cohousing communities as defined 
by a new statutory provision following the proposal set out in Annex A. 
 

• In recent years, communities have increasingly sought to blend features of 
Community Land Trusts, cohousing, co-operatives and other approaches. We have 
embraced this innovation by encapsulating all these approaches under the banner of 
‘community led housing’. The Government has accepted this approach, adopting our 
definition for example in the Homes England prospectus for the Community Housing 
Fund1. That definition sets out three principles: 
 

o meaningful community engagement and consent occurs throughout the 
development process. The community does not necessarily have to initiate 
and manage the process, or build the homes themselves, though some may 
do; 

o the local community group or organisation owns, manages or stewards the 
homes and in a manner of their choosing, and this may be done through a 
mutually supported arrangement with a Registered Provider that owns the 
freehold or leasehold for the property; and 

o the benefits to the local area and/or specified community must be clearly 
defined and legally protected in perpetuity. 
 

                                                           
1 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/721611/
CHF prospectus - FINAL.pdf  



 

• The prospectus also sets out a list of eligible forms of body corporate (para 25), 
which should have legal objects that match the above definition. 
 

• In order to fulfil the third principle, that the benefits (commonly affordable housing) 
are legally protected in perpetuity, all eligible bodies corporate ought to have the 
option to be exempt from leasehold enfranchisement. 
 

• We do not yet have a proposed legal definition of community led housing. But the 
Law Commission could consider whether the above definition, the statutory 
definition of Community Land Trusts and the proposed definition of cohousing 
communities in Annex A could form the basis of a new, more general legal definition 
of community led housing. This could be a suitable basis for the leasehold exemption 
in place of, or in addition to, the definitions of Community Land Trusts and 
cohousing communities. 

The way in which the exemption should work and the circumstances in which it should 
apply 

• We have previously suggested that exemptions could follow from the Community 
Land Trust or cohousing community issuing a notice to the effect. It could be 
reflected in the lease. We do not have a fixed view on how this should work, so long 
as the process is simple and efficient. 
 

• We would not want any legislation or regulations to fetter the rights of Community 
Land Trusts or cohousing communities to exercise the exemption. For example, by 
providing that they can only be exempt in designated areas, or under certain 
conditions. It should be for the local community to determine the applicability of the 
exemption, following their objects and local circumstances. 

The enfranchisement rights which should fall within the exemption 

• We believe the exemption should encapsulate the following rights: 
(a) the right under Part 1 of the Leasehold Reform Act 1967 to acquire the 
freehold of a house (enfranchisement), 
 
(b) the right under Chapter 1 of Part 1 of the Leasehold Reform, Housing and 
Urban Development Act 1993 (collective enfranchisement in case of tenants 
of flats), and 
 
(c) the right under section 180 of the Housing and Regeneration Act 2008 
(right to acquire social housing). 
 

• Although not directly relevant, we would note that the National CLT Network has 
lobbied the Government to put on record a clear exemption from CLTs from the 
voluntary Right to Buy policy. 



 

Any other issues which consultees consider relevant to such an exemption 

• The consultation paper also notes that shared owners may be restricted from 
owning more than 80 per cent of the value of their property in designated protected 
areas, made possible by provisions in the Housing and Regeneration Act 2008. The 
justifications for this were that in such places homes taken fully into private 
ownership would be difficult to replace, and that landowners may be reluctant to 
put forward the land unless they can be assured that the homes would remain 
affordable in perpetuity. 
 

• Community Land Trusts, by their nature, require the means to retain their homes as 
affordable in perpetuity. The inability to cap shared ownership leases at 80 per cent 
outside of designated protected areas therefore limits the suitability of shared 
ownership. Some CLTs are content to allow owners to staircase to 100 per cent, but 
most are not. These properties are difficult to replace - often held by small 
community-based organisations with a limited supply of suitable local land - and 
landowners have expressed reservations about selling or gifting land unless the 
homes remain affordable in perpetuity.  
 

• Community Land Trusts thereby match the justifications used for designated 
protected areas in rural areas. 
 

• We would therefore also urge the Law Commission, and the Government, to 
consider extending the protections provided in sections 301 and 302 of the Housing 
and Regeneration Act 2008 such that all Community Land Trusts (not just those 
developing in designated protected areas) can restrict staircasing to 80 per cent or 
more of the full value of the home. 

 
For further information, please contact the  

  
  



 

Annex A – proposed definition of a ‘cohousing community’ 
 

1. A cohousing community will comprise residential units2, together with communal and 
ancillary facilities, collectively created by members3 of that community, and with an 
objective of fostering the social and environmental wellbeing of all its members, as well as 
contributing to the wellbeing of the wider area in which the cohousing community is 
located. 

2. The management of a cohousing community is shared by all its members, who shall also 
be members of the body corporate owning the freehold or head leasehold interest in the 
relevant land4. All member households5 occupy their individual residential units on terms 
that ensure that the cohousing community’s objectives are achieved.   

3. The terms of membership and the role of members in decision-making will be determined 
as appropriate by each cohousing community to ensure accountability to all the members. 
Members may also include, say, a housing association as the immediate landlord of any 
social/affordable rented homes.                    

 

                                                           
2 ‘Residential units’ is the Law Commission’s proposed term to mean both flats and houses to get round the 
legal problems of defining a ‘house’ or ‘home’. 
3 ‘Members of the community’ for the time being i.e. at any time in the history of the project the numbers of 
members may only be a proportion of the final number of members capable of being housed. 
4 ‘Relevant land’ will normally be the whole site on which both homes and any communal facilities are built. 
5 ‘Households’ could also include a number of non-related individual adults sharing by agreement. Each 
cohousing community may determine how each household and its occupants are represented in the 
governance of the community. 





LB Tower Hamlets’ response to Law Commission Consultation 

Author:  

Leasehold Homeownership: Buying your freehold or extending your lease. 

We agree that leasehold extension rules should be brought under one more 
simplified route.  We believe that the ability to grant longer leases on re-let would be 
beneficial by making leasehold a more attractive tenure. 

However, we believe that further thought needs to be given to the impact of the 
proposed changes on social landlords.  Increasingly, councils and housing 
associations manage estates with high numbers of leaseholders; and many of these 
leaseholders are non-resident landlords.  An increasingly high proportion of people 
living on our estates are private tenants.  Around 57 per cent of homes sold under 
‘Right to Buy’ are now owned and let out by private landlords – very often as Flats in 
Multiple Occupation.  We estimate that 7,000 or more ex-council homes are sublet 
by leaseholders in Tower Hamlets.  A growing number of shared ownership and 
market sale leaseholders also sublet to private tenants.   

Consultation Question 25 - Estate enfranchisement 

We are concerned that extending the right of collective freehold acquisition to the 
freehold of an entire estate would undermine the capacity of councils and registered 
providers to manage multiple-tenure blocks and estates effectively by causing ever 
greater levels of complexity. We therefore do not support the enfranchisement of 
whole social housing estates.   

We are concerned that the definition of ‘estate’ proposed for enfranchisement 
purposes is both too wide and inadequate.  Defining an ‘estate’ in relation to a 
“common service charge” is problematic.  For example, heating services can cover 
more than one estate. In some cases one set of residents get a full heating service 
whilst another receives just a gas or hot water supply?  

We have real concerns that an expanded right to freehold acquisition will leave 
social renting tenants with new freeholders who may be unsympathetic to their 
needs. Councils and housing associations have specific issues and as such have 
developed specific expertise in managing socially rented homes whose tenants are 
disproportionately socially excluded and vulnerable.  Where the proposals 
undermine this capacity, or disregard the specific contributions of social landlords, 
they need to be rethought.   

Consultation Question 31 - Leasebacks 

The proposal to expand leasebacks to include non-participating leaseholders, 
commercial units and land which is not a common part would again lead to over-
complicated arrangements within our blocks.  Mandatory leasebacks are already a 
difficult and time consuming area.  

We are concerned that the proposals for front-loaded paperwork and reduced 
timescales are problematic.  Draft documents are currently sent after the counter 
notice: the proposal to send with the response notice, and the reduction in timescale 



for response, would be very challenging especially in light of the additional workload 
implied by the increase in leasebacks.   

We are concerned that limiting or removing voluntary lease extensions and voluntary 
freehold enfranchisement would remove freedom for leaseholders to initiate an 
extension/enfranchisement at an earlier stage, effectively costing the leaseholder 
much more to secure their home.   

Consultation Question 61 

We support the proposal for shared ownership leases to have the same entitlement 
to lease extension: for lower income shared owners in areas with very high property 
costs, the option of staircasing to full ownership is not available.   We further agree 
that the terms of the lease extension must replicate any terms of the existing lease 
which relate to its shared ownership nature.  We believe that the premium payable 
should reflect the proportion of the property owned.  

Consultation Question 62 

We do not believe that shared owners should have the right to freehold acquisition 
prior to having “staircased” their lease to 100%.  This would act as a disincentive for 
the development of low cost shared ownership housing.  As such we do not believe 
that the long leasehold and participation requirements should be relaxed.  

 

 

 



 
From: Trevor Leigh  
Sent: Tuesday, October 16, 2018 8:41:25 PM 
To: Hopkins, Nicholas 
Subject: Re: FW: Review of leasehold enfranchisement to make it simpler, easier and quicker and 
more cost effective..to reduce the price payable by leaseholders to enfranchise.  
  

Dear Professor Hopkins. 

  
Good to hear from you. I have spent a lot of time thinking 
about this and am keen to bring the benefit of my experience 
to bear for the benefit of the public. 

  
It seems to me that just about the only way that the overall 
cost can be simplified and landlords adequately compensated 
is to chop out of the pie the chunk that the professional 
advisors typically take which can quite commonly be as much 
as  25% or so percent, expecially where the claim is relatively 
low value, sometimes even a touch more. Since writing to 
you I've developed my ideas further and whilst a pilot 999 
year scheme at a peppercorn could be launched very quickly, 
and voluntarily with a statutory relativity curve and 
capitalisation multiple for rents, if the scheme gained 
traction it might well become the go-to model. Many many 
years ago I recall liaising with Professor Nugee. Much mental 
energy has been expended with collectives vs long lease 
extensions with flats. Nugee thought collectives would be the 
main method of enfranchisement however experience has 
shown that about nine times as frequently leases are 
extended than people succeed on schemes of collective 
enfranchisement; for various reasons, which I could explain 
but the point is with what I am suggesting the lessee will now 
pretty much to the penny what it would cost to acquir a 999 
year lease extension; there would be no shocking legal costs 



popping up a late stage (and this is a very genuine greivance). 
I know it can be done and finds favour with lessees because 
typically we make "hands down" offers where statutory 
claims are made notwithstanding that we are entitled to 
recover costs in addition to premia, so that our offer 
represents the totality that the lessee must budget for to sell 
with the benefit of the desired extension. 

  
Ive discussed my suggestion with a few friends in the field. 
Those such as in ALEP who make their living by the process of 
negotiation of course dont like it, but that I hink a good thing. 
Those who let to get to negotiated settlement quickly do see 
the merit. I think the public would very much like to see a 
scheme for a 999 year scheme with no buy back rights (s60). 
In reality it is pretty unlikely that landlords will exercise such 
rights, but they are very offputting to lay - buyers. I cannot 
overestimate how much better a 999 year lease is regarded 
by leaseholders than a +90 year extension. I think mysefl the 
difference is more of perception but the public will like it. 

  
I am prepared to send plenty more time on this, if you can 
see merit in me so doing. I think the role of the  independent 
solicitors for each party, on reflection must stay, for ID 
verification of the parties, and to effect completion but with 
a staturily framed basis 999 year lease extension at a 
peppercron rent each party should be bearing their own 
costs, and they should be miniscule. If the cost of the 
negotiating process is largely eliminated the shape of the 
graph can move a little and still represent better value for 
money for the public, with of course, a far better tenure at 
the end of the process. I think the same graph, virtual 



freehold long lease value on one axis and years unexpired 
could remain both for flats and houses and be a statutory 
aspect of the scheme. Whether or not the scheme is right can 
be measured by take up. I am convinced it would be a valid 
scheme with plenty of landlords willing to use, in the same 
way as the standardised Law Society Business Lease is a 
simplified contract ideal for many transactions where both 
sides save the considerable professional costs and weeks of 
time that are wasted with the landlord submitting their 
solicitors standard model deed and the tenant's solicitor 
trying to water it down. Can we work on this? I am at your 
service

Best wishes

Trevor Leigh 

 ----------------------------------------------------- 

From: Trevor Leigh   
Sent: 29 September 2018 15:57 
To:  
Subject: Review of leasehold enfranchisement to make it simpler, easier and quicker and more 
cost effective..to reduce the price payable by leaseholders to enfranchise. 

Dear Professor Hopkins,



I've spent the last few days getting to grips with the 
Consultation Paper and started on replying point by point to 
each of the questions. 

My background is steeped in this Industry. I've been involved 
in over 500 lease extension negotiations. 

I note you are Professor of Law at Reading. My late father, of 
Counsel, then a land law specialist and latterly a Building 
Society Chief Executive, wrote the exams in the early years of 
the College of Estate Management and was working with 
Professor Julian Farrant a generation ago on Commonhold. 
Delaforce was a fairly typical breakfast conversation! 

The reason for writing for you in person rather than 
completing the questionnaire and submitting it, is that having 
been through it,  I have an idea for a scheme which could be 
put in place pretty much immediately and with a few tweaks 
here and there would address many of the concerns which 
have led to this work being undertaken by the 
Commissioners. It occurs to me that there is several years 
work yet in getting to the end of the process with which you 
have been charged; and then in presumably a further 
period to get the reforms through Parliament, and perhaps 
some delay in getting people trained up with the Reforms.

I would propose a voluntary scheme which would run 
alongside all existing rights under current legislation, but 
which could well prove in time to be a preferred model so as 
to become the popular de facto default scheme.



I appreciate very clearly the key dilemma of reducing costs to 
leaseholders whilst at the same time proposing a fair 
compensation to landlords. It seems to me that if there was a 
very simple but uncontentious system for calculating the 
premium to be paid, based on a percentage of market value 
depending on the number of years unexpired and the 
enlargement of the term by a a simple standardised 
proforma deed which had the effect of varying the lease to 
999 years and at a peppercorn ground, then the enormous 
cost borne to lessees (and to lessors) of the enfranchisement 
surveyors' industry and indeed, I believe the 
enfranchisement law practitioner could be dispensed with 
entirely. Bearing in mind that almost a thousand years 
payment of ground rent is being bought out  I would be 
inclined to set the capitalisation of ground rents at the 
present default of twenty five years purchase where rents 
are flat under the existing lease throughout the term, ie four 
percent and where ground rents are escalating under 
whatever arrangement set them to be capitalised at say 
thirty three years rent passing, ie 3.03%.

Rather than the Commissioners being concerned they are 
being fair in promoting a new form of valuation given that 
the leaseholder is free to alternatively pursue the statutory 
scheme, or indeed, if desired, negotiations for a voluntary 
transaction pending a possible change in the law restricting 
parties to agree between themselves whatever they wish.

The unique suggestion that I have foresees an entirely 
standardised Deed of Variation under which nothing is 



altered save the term, as I say above to 999 years; and the 
rent to a peppercorn annually plus service charges.

It seems to me that if the Deed is sufficiently standard it 
might even be possible for both sides to do away with 
advisors and for both to sign documentation to be served 
directly on a new specialised unit of the Land Registry who 
would handle the whole transaction more in the style of an 
European Notary, giving no-one advice; simply informing the 
applicant upon payment by it of the premium that the 
register has been updated and paying the premium to the 
lessor (or its mortgagees if so desired by the lender on the 
register).

It seems to me that if the weighty costs of the advisors, who 
as you say can on occasion levy as much in costs as is payable 
for the lease extension, there is much more skin left on the 
bone for the lessor to be paid reasonably whilst still reducing 
the overall cost to the lessee.

I dont know if I have described my scheme very well. Being 
purely voluntary it would be for the market to decide if it 
liked it. If you say to me you like it in principle I will let you 
have some co-efficients and worked examples based on the 
dozens of lease extensions in whihc I have been involved in 
negotiations since the Credit Crisis. The latter event, 
incidentally, changed everything; and all those surveyors 
working from relativities from pre credit crisis decisions and 
opinion are out of date. Since the credit crisis purchasers and 
their lenders are much more attuned to lease length.



In this email I have addressed the issue of lease extensions 
only. My experience is that a very high proportion of 
"collectives" fall out of bed; usually because following initial 
enthusiasm some members can't actually find the money to 
go ahead. I agree that this is not always the case, but they 
take very much longer to bring about for obvious reasons and 
a speedy and economic method for lease extensions will help 
people actually move on with the sale or remortgage that is 
pending and which generally is the reason why they are 
looking at enfranchisement. However if most or all of the 
flats in a block or estate have had their leases extended, 
enfranchising the freehold is going to be less contentious, 
certainly far lower in capital amount, and by then the lessees 
more able to contribute the comparatively small amount of 
capital to buy the common parts and gardens, their own 
leases having virtually nil reversionary value.

Despite all my years in practice I have had little to do the 
1967 Act relating to houses but much to do with flats. I would 
therefore be able to with more time on hand to prepare a 
graph of a percentage of open market assumed long lease 
value according to unexpired lease length drawn from actual 
transactions on the model of the existing legislation; however 
I dont really know how the cost compares with the cost of 
enfranchisement of houses. I suspect flat leases are more 
expensive to extend the freeholds of houses to acquire; 
however if all the costs as at present are stripped out of the 
equation there might not be so much in it.

Please ket me know if you think there is any merit in my 
thoughts. If so I will scan the last hundred or so lease 



extensions, compare them to contemporaneous sale values 
and arrive at a curve for you.

Yours sincerely

Trevor Leigh

This e-mail and any attachments is intended only for the attention of the addressee(s). Its 
unauthorised use, disclosure, storage or copying is not permitted. If you are not the intended 
recipient, please destroy all copies and inform the sender by return e-mail. Internet e-mail is not a 
secure medium. Any reply to this message could be intercepted and read by someone else. Please 
bear that in mind when deciding whether to send material in response to this message by e-mail. 
This e-mail (whether you are the sender or the recipient) may be monitored, recorded and retained 
by the Ministry of Justice. Monitoring / blocking software may be used, and e-mail content may be 
read at any time. You have a responsibility to ensure laws are not broken when composing or 
forwarding e-mails and their contents.  
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Chapter 17: Consultation Questions 
 

Consultation Question 1 
17.1  We invite the views of consultees as to whether a reformed enfranchisement 

regime should treat particular issues differently in England and in Wales. 
Consultees are welcome to share their views on this point here, or in response 
to questions which we ask later on particular issues. 

Paragraph 3.42 
  

 

 

 

 
Consultation Question 2 

17.2 We provisionally propose that leaseholders of both houses and flats should be 
entitled, as often as they so wish (and on payment of a premium), to obtain a 
new, extended lease at a nominal ground rent. Do consultees agree? 

17.3 We invite the views of consultees as to: 

(1) the appropriate length of such a lease extension; and 

(2) the points at which the landlord should be entitled to terminate the 
lease (paying appropriate compensation to the leaseholder) for the 
purposes of redevelopment. 

Paragraph 4.40 
 We agree with 17.2, a lease extension of 90 years at a peppercorn rent has 

become industry standard over the years and to keep these terms would be 
beneficial. Again, the redevelopment  clauses from the current legislation are 
now industry standard and it would therefore make sense to maintain these. 

 
Consultation Question 3 

17.4  We invite the views of consultees as to whether the right to a lease extension 
should in all cases be a right to an extended term at a nominal ground rent, or 
whether leaseholders should also have the choice: 

(1) only to extend the lease (without changing the ground rent); or 

(2) only to extinguish the ground rent (without extending the lease). 

Paragraph 4.46 
 As the current rights have become industry standard, to alter the rights and 

mechanisms may overly complicate the system. 



 

 
Consultation Question 4 

17.5  We provisionally propose that: 

(1) a leaseholder claiming a lease extension should be entitled to a 
lease extension of the whole of the premises let under his or her 
existing lease, whether or not the entirety of the premises falls 
within the curtilage of the building; 

(2) landlords should be able to propose that other land be included 
within a lease extension, and that there should be no time limit 
within which that proposal can be made; and 

(3) there should be no power for landlords to argue that parts of the 
premises let under a leaseholder’s existing lease should be 
excluded from a lease extension. 

Do consultees agree? 

Paragraph 4.52 
 On the basis that it was the intention of the parties that the land leased to 

the leaseholder was to be for a similar term as the subject flat these 
provisions would be welcomed. 

 
Consultation Question 5 

17.6 We provisionally propose that a lease extension should automatically: 

(1) be subject to any mortgage that is secured over the existing lease, 
and 

(2) bind the landlord’s mortgagee. 

Do consultees agree? 

Paragraph 4.54 
 Yes, this creates certainty for the leaseholder over an element over which 

they have no control. However, in order for this to work it must be ensured 
that the value paid for the lease extension reflects fair market value for which 
the mortgage valuation would have been based upon.  

 
Consultation Question 6 

17.7 We provisionally propose that (except in the case of Aggio-style leases and 
cases where the common parts of a building are owned and managed by a 
third party) the terms of a lease extension (other than the length of the term 
and the ground rent) should be identical to the terms of the existing lease, 
save where either party has elected to include terms drawn from a prescribed 
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list of non-contentious modernisations. Do consultees agree? 
17.8 We invite the views of consultees as to the terms that should be included within 

such a prescribed list. 

 
17.9 Do consultees consider that it would be appropriate to adopt a standard or 

model lease for Aggio-style leases? Alternatively, would it be appropriate to use 
a standard or model lease as a starting point in such cases? 

Paragraph 4.91 
 We consider it would be very difficult to impose model leases, due to the 

plethora of leases granted over the years. A list of modernisations would 
be welcome so as to limit negotiations on the lease and avoid demands for 
unwarranted changes. The list could include common issues that arise (as 
required):- 
- Mutual enforceability clause 
- Updated insurance clause 
- Access rights  
- Updated cost recovery (where amounts and fees outdated) 
- Insertion of a new plan (where appropriate permissions obtained) 
 
 

Consultation Question 7 

17.10 Do consultees consider that the ability of parties to enter into a lease 
extension outside the 1967 and 1993 Acts creates significant problems in 
practice? 

17.11 What steps, if any, do consultees consider could be taken to control or limit 
the use or impact of parties entering into a lease extension outside of a new 
statutory enfranchisement regime? 

Paragraph 4.98 
 Voluntary lease extensions can be a problem where the leaseholder is not 

advised or aware of statutory rights. However the options for such deals are 
essential to the property system. A possible way around this is for all lease 
extension deeds to contain a statement that the leaseholder is aware of their 
statutory lease extension rights and has chosen not to exercise them at this 
time. 
 

Consultation Question 8 

17.12 We invite consultees to tell us about their experiences in practice of the 
statutory provisions under the 1967 and 1993 Acts which enable a landlord 
and leaseholder, with court approval, to enter into a lease extension under 
which the leaseholder is precluded from exercising further enfranchisement 
rights in the future. 

17.13 Do consultees consider that similar provision should be made under any new 
enfranchisement regime? 



 

 
Paragraph 4.101 

 
  

 
 
 
 
 
 
 
 
 

Consultation Question 9 
17.14  To what extent would our proposed uniform right to a lease extension at a 

nominal ground rent, for both houses and flats, increase the likelihood of 
leaseholders seeking lease extensions under (future) enfranchisement 
legislation? 

Paragraph 4.103 
 To a large extent, given that there would be no question of qualification as a 

first hurdle. 

 
Consultation Question 10 
 

17.15 We welcome evidence as to whether, and if so, how, an increase in the length 
of a statutory lease extension would affect: 

(1) the leasehold market; and 

(2) the mortgageability of leases. 

Paragraph 4.104 
  

 

 

 

 

 
Consultation Question 11 
 

17.16 We have asked whether leaseholders should have the option of: 

(1) extending their leases without changing the ground rent; or 

(2) extinguishing their ground rent without extending the term of the 
lease. 
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We welcome evidence as to the likely uptake of these options by 
leaseholders. 

Paragraph 4.105 
 We often advise leaseholders as to the options presented by a landlord 

offering a voluntary deal against a statutory one, this would allow for 
changes in the premium payable but has the potential to over complicate 
the system. 

 
Consultation Question 12 
 

17.17 To what extent does the current ability of parties negotiating a lease extension 
to include such terms as they may agree in the lease extension: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the imposition of onerous or undesirable terms upon 
leaseholders under the lease extension, resulting in additional future 
costs to leaseholders? 

17.18 To what extent would restricting parties’ ability to introduce new terms into a 
lease extension to terms which are drawn from a prescribed list: 

(1) reduce the time and cost involved in acquiring a lease extension; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to leaseholders arising from the terms of the 
lease extension? 

17.19 Would this reform lead to a higher proportion of leaseholders seeking to 
exercise their right to a lease extension? 

Paragraph 4.105 
 The issue of lease terms can be a costly and time consuming process. 

Although prescribed terms would reduce cost and time, it is not likely to lead 
to a higher exercise of rights as it does not directly affect the need for a lease 
extension. 

 

Consultation Question 13 

17.20 We provisionally propose that, where an individual freehold acquisition claim 
is made: 

(1) the leaseholder should be entitled to a transfer of: 

(a) the whole of the building in which his or her residential unit 



 

is situated, even if parts of that building are not included 
within his or her existing lease; and 

(b) the whole of his or her premises let under the existing 
lease, whether or not the entirety of those premises falls 
within the curtilage of the building; and 

(2) there should be no statutory deadline or time limit for landlords to 
propose that other land originally let to the leaseholder, but now 
assigned to another, should also be included in the transfer, or that 
parts of the premises that are above or below other premises in 
which he has an interest should be excluded from the transfer. 

Do consultees agree? 

Paragraph 5.30 

 This option could complicate claims and could cause dispute on both the legal 
and valuation side. If matters are simple and this is only to cover situations 
where landlords would be left with small strips of land post enfranchisement, it 
has merit. It should however be limited to where there is no benefit in the 
landlord retaining the land in question. 

 

Consultation Question 14 

17.21 We provisionally propose that, where an individual freehold acquisition claim 
is made: 

(1) any mortgage secured against the freehold title should automatically 
be discharged upon execution of the transfer; but 

(2) the leaseholder should be under a duty to pay: 

(a) the whole of the price; or 

(b) (if less) the sum outstanding under the mortgage; to the 
mortgagee or, alternatively, into court; and 

(3) any sums due from the leaseholder to the landlord should be 
reduced by any sums paid under (2) above. 

Do consultees agree? 

17.22 We also provisionally propose that where an individual freehold acquisition 
claim is made – save in the case of estate rentcharges imposed to secure 
positive covenants – a landlord should be under a duty to use his or her best 
endeavours to redeem any rentcharge. 

Do consultees agree? 



7  

Paragraph 5.34 

 This is a complicating factor for claims and may be unfamiliar to lenders when 
it comes to discharge of the charge and completion of the claim. There may 
be issues of disclosure by the lender to the leaseholder who is not party to the 
mortgage. 

 

Consultation Question 15 

17.23 We invite the views of consultees as to whether a leaseholder making an 
individual freehold acquisition claim should acquire the freehold subject to the 
rights and obligations on which the freehold is currently held, or on terms 
reflecting the rights and obligations contained in the existing lease. 

17.24 We provisionally propose that, on an individual freehold acquisition claim, 
additional terms may only be added to the transfer where the leaseholder 
elects to include a term drawn from a prescribed list of terms. 

Do consultees agree? 

17.25 We invite the views of consultees as to the types of additional terms that 
should be included within such a prescribed list. 

Paragraph 5.48 

  
The freeholder would need to maintain the position they are in prior to their 
claim in order to continue to comply with obligations and rights. The terms of 
transfer should therefore reflect the current rights and obligations over the 
land. 

Consultation Question 16 

17.26 We invite the views of consultees as to whether, where a leaseholder’s 
existing lease contains rights and obligations in respect of land that is to be 
retained by the landlord, the leaseholder should (where there is no current 
estate management scheme in place) acquire the freehold subject to terms in 
respect of the retained land that: 

(1) reflect the rights and obligations set out in the leaseholder’s existing 
lease; or 

(2) appear within a prescribed list of appropriate covenants. 

17.27 We invite the view of consultees as to the types of terms that should be 
included within such a prescribed list. 

Paragraph 5.48 

 We agree with this proposal although given the number of specific issues 



 

relating to land over the country a prescribed list is likely to cause problems 
and not cater for all situations. 

 

Consultation Question 17 

17.28 We provisionally propose that any obligation owed to a landlord of an estate 
by a leaseholder who has acquired the freehold of their premises should be 
enforceable whether or not the landlord has retained land that benefits from 
that obligation. 

Do consultees agree? 

17.29 We invite the views of consultees as to whether unpaid sums due from a 
leaseholder who has acquired the freehold of their premises to a landlord of 
an estate should be capable of being charged against the freehold and 
enforced by the landlord as if he or she were a mortgagee of the property. 

Paragraph 5.62 

 We agree that this would a welcome provision. 

 

Consultation Question 18 

17.30 We provisionally propose that where a leaseholder’s existing lease does not 
contain rights and obligations in respect of land that is to be retained by the 
landlord, the leaseholder should (where there is no current estate 
management scheme in place) acquire the freehold subject to terms in 
respect of the retained land that appear within a prescribed list of appropriate 
covenants. 

Do consultees agree? 

17.31 We invite the views of consultees as to the types of terms that should be 
included within any prescribed list. 

Paragraph 5.66 

 We agree although a prescribed list is unlikely to cater for all situations. 

 

Consultation Question 19 

17.32 Do consultees believe that the ability of parties to enter into a transfer of the 
freehold of a house outside the 1967 Act creates significant problems in 
practice? 

17.33 What steps, if any, do consultees believe could be taken to control or limit the 
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use or impact of parties entering into a freehold transfer to an individual 
leaseholder outside of a new statutory enfranchisement regime? 

Paragraph 5.70 

 This will be required in some situations; a statement could be contained in the 
transfer confirming that the tenant is aware of their rights and has chosen not 
to exercise them. 

 

Consultation Question 20 

17.34 To what extent does the current ability of parties negotiating the terms of a 
claim to acquire the freehold of a house to agree the terms of the freehold 
transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the inclusion of unusual terms within the freehold transfer, 
resulting in additional future costs to former leaseholders? 

17.35 To what extent would limitations on the ability of parties to include new rights 
and obligations in a freehold transfer to an individual leaseholder: 

(1) reduce the time and cost involved in acquiring the freehold 
individually; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to former leaseholders arising from the terms of 
the freehold transfer? 

17.36 Would this reform result in a higher proportion of leaseholders seeking to 
exercise their right of individual freehold acquisition? 

Paragraph 5.72 

 Depending on the land and landlord, we consider freehold acquisition terms 
less contentions than some lease extensions. We consider a prescribed list of 
terms would not adequately cater for all situations. 

 

Consultation Question 21 

17.37 We provisionally propose: 

(1) a general requirement that a collective freehold acquisition claim 
must be carried out by a nominee purchaser which is a company; 



 

and 

(2) an exception to the above requirement where: 

(a) the premises to be acquired contain four residential units 
or fewer; 

(b) all residential units are held on long leases; 

(c) the leaseholders of all residential units are participating in 
the claim; and 

(d) all those leaseholders agree. 

Do consultees agree? 

17.38 Do consultees consider that some of the requirements of company law are 
inappropriate or onerous for a nominee purchaser company and should be 
relaxed? If so, please tell us which. 

Paragraph 6.67 

 We agree with the proposal, which would benefit leaseholders and the 
workings for the ongoing freehold management. 

 

Consultation Question 22 

17.39 We provisionally propose that the nominee purchaser company used for a 
collective freehold acquisition claim must be a company limited by guarantee. 

Do consultees agree? 

Paragraph 6.79 

 No, this should remain an option for the leaseholders. 

 

Consultation Question 23 

17.40 We provisionally propose that the articles of association of any nominee 
purchaser company exercising the right of collective freehold acquisition must 
contain certain prescribed articles. We also propose that those prescribed 
articles may only be departed from where: 

(1) all the residential units within the premises are held on long leases; 
and 

(2) the leaseholders of all residential units are members of the nominee 
purchaser company. 
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Do consultees agree? 

17.41 We invite the views of consultees as to: 

(1) the matters in respect of which it would be desirable for articles to 
be prescribed; and 

(2) any matters in respect of which it would be desirable to require 
provision in the articles of association, albeit with some freedom as 
to that provision. 

Paragraph 6.86 

 On the basis that the provisions are not too restrictive this would be 
welcomed. 

 

Consultation Question 24 

17.42 We provisionally propose that a nominee purchaser company, having carried 
out a collective freehold acquisition, be restricted from disposing of the 
premises acquired, save where: 

(1) all the residential units within the premises are held on long leases; 

(2) the leaseholders of all residential units are members of the nominee 
purchaser company; and 

(3) all members of the company agree with the proposed disposition; 
OR 

(4) the Tribunal makes an order permitting the proposed disposition. 

Do consultees agree? 

17.43 We invite the views of consultees as to the grounds on which the Tribunal 
should be empowered to permit a disposition of the premises acquired 
collectively by a nominee purchaser company. 

Paragraph 6.91 

 The nominee purchaser should have the option to dispose of the freehold, 
although not an unlimited option it may be preferable to have the option 
exercised by a majority or 75% vote. 

The Tribunal grounds for transfer should include inactivity (for a period putting 
the building into jeopardy), where participants cannot agree are at deadloclk 
and where mismanagement can be shown.  

 



 

Consultation Question 25 

17.44 We provisionally propose that the right of collective freehold acquisition should 
extend to the acquisition of the freehold of an entire estate consisting of 
multiple buildings. 

Do consultees agree? 

17.45 We invite the views of consultees as to how such a right might operate. Do 
consultees consider that there are any problems with the approach we have 
suggested at paragraph 6.95, or any other issues for which we would need to 
provide? 

Paragraph 6.96 

 Although this would be welcomed and solve a current issue, the practicality of 
making such claims and obtaining the participants would be difficult to 
achieve. It would be up to the leaseholders to obtain the level of participation. 

 

Consultation Question 26 

17.46 We provisionally propose that a nominee purchaser carrying out a collective 
freehold acquisition should acquire: 

(1) the freehold to the building or buildings in which the flats are 
situated, including any common parts; and 

(2) any other land let with the flats within the building. 

Do consultees agree? 

17.47 We provisionally propose that a nominee purchaser carrying out a collective 
freehold acquisition should be entitled to acquire the freehold of other land 
over which the leaseholders exercise rights in common, provided that the right 
is shared only with other occupiers within the building(s) being acquired. 

Do consultees agree? 

Paragraph 6.103 

 We agree.  

 

Consultation Question 27 

17.48 We provisionally propose that, on a collective freehold acquisition: 

(1) any mortgage secured against the freehold title should automatically 
be discharged upon execution of the transfer; but 
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(2) the nominee purchaser should be under a duty to pay: 

(a) the whole of the price, or 

(b) (if less) the sum outstanding under the mortgage, to the 
mortgagee or, alternatively, into court; and 

(3) any sums due from the nominee purchaser to the landlord should 
be reduced by any sums paid under (2) above. 

Do consultees agree? 

17.49 We also provisionally propose that on a collective freehold acquisition – save 
in the case of estate rentcharges imposed to secure positive covenants – a 
landlord should be under a duty to use his or her best endeavours to redeem 
any rentcharge. 

Do consultees agree? 

Paragraph 6.107 

 This is a complicating factor for claims and may be unfamiliar to lenders when 
it comes to discharge of the charge and completion of the claim. There may 
be issues of disclosure by the lender to the leaseholder who is not party to the 
mortgage. 

 

Consultation Question 28 

17.50 We provisionally propose that, where a nominee purchaser making a 
collective freehold acquisition claim is to acquire the whole of the landlord’s 
freehold interest, any rights and obligations that are not ordinarily discharged 
upon payment of the purchase price should be continued automatically. 

Do consultees agree? What do consultees consider would be the best 
statutory means by which this could be achieved? 

17.51 We provisionally propose that, where a nominee purchaser making a 
collective freehold acquisition claim is to acquire the whole of the landlord’s 
freehold interest, the parties should only be able to adopt additional covenants 
if those covenants are drawn from a list of prescribed covenants. 

Do consultees agree? Which covenants do consultees consider should be 
included within such a prescribed list? 

Paragraph 6.117 

 We agree. Standard indemnity clauses should be included. 

 



 

Consultation Question 29 

17.52 We invite the views of consultees as to whether, on a collective freehold 
acquisition claim where the leaseholders’ existing leases contain rights and 
obligations in respect of land that is to be retained by the landlord, the 
nominee purchaser should (where there is no current estate management 
scheme in place) acquire the freehold subject to terms in respect of the 
retained land that: 

(1) reflect the rights and obligations set out in the leaseholders’ existing 
leases; or 

(2) appear within a prescribed list of appropriate covenants. 

17.53 We invite the views of consultees as to the types of term that should be 
included within such a prescribed list. 

Paragraph 6.124 

 The existing obligations should continue to the extent that the freeholder may 
continue to perform their obligations and rights. A prescribed list may overly 
limited this ability. 

 

Consultation Question 30 

17.54 We provisionally propose that, on a collective freehold acquisition claim where 
the leaseholders’ existing leases do not contain rights and obligations in 
respect of land that is to be retained by the landlord, the nominee purchaser 
should (where there is no current estate management scheme in place) 
acquire the freehold subject to terms in respect of the retained land that 
appear within a prescribed list of appropriate covenants. 

Do consultees agree? 

17.55 We invite the views of consultees as to the types of terms that should be 
included within such a prescribed list. 

Paragraph 6.127 

 The existing obligations should continue to the extent that the freeholder may 
continue to perform their obligations and rights. A prescribed list may overly 
limited this ability. 

 

Consultation Question 31 

17.56 We provisionally propose to introduce a new power for leaseholders 
exercising the right of collective freehold acquisition to insist, if they so 
choose, that the freeholder take a leaseback or leasebacks of all parts of the 
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premises (other than common parts) which are not let to participating 
leaseholders. 

Do consultees agree? 

Paragraph 6.132 

 We agree that this would be beneficial to leaseholders and the price payable, 
however it should be limited to be similar to the current requirements and units 
affected by leasebacks.  

 

Consultation Question 32 

17.57 We provisionally propose that, where premises have been the subject of a 
collective freehold acquisition claim, the leaseholders in those premises 
should be prohibited from making a further collective freehold acquisition claim 
in respect of the same premises for a set period. 

Do consultees agree? 

17.58 We provisionally propose that five years would be an appropriate duration for 
such a prohibition. 

Do consultees agree? 

Paragraph 6.138 

 We agree, however 5 years would be overly restrictive. A duration of 2 years 
may be more appropriate in order to address any issues that arise post 
completion. There should be an option to obtain the Tribunals approval for a 
new claim in circumstances where the building is at risk. 

 

 

 

 

Consultation Question 33 

17.59 Do consultees believe that the ability of parties to enter into a transfer of the 
freehold of a block of flats outside the 1993 Act creates significant problems in 
practice? 

17.60 What steps, if any, do consultees believe could be taken to control or limit the 
use or impact of parties entering into a freehold transfer to a group of 
leaseholders outside of a new statutory enfranchisement regime? 



 

Paragraph 6.142 

 Transfers outside of statutory rights should be permitted. The transfer could 
contain a statement confirming the leaseholders are aware of their rights and 
have chosen not to exercise them.  

 

Consultation Question 34 

17.61 We provisionally propose a new right to participate: the right for leaseholders 
who did not participate in a prior collective freehold acquisition claim, or who 
did not qualify for the right at the time of the prior claim, subsequently to 
purchase a share of the freehold interest held by those who did participate. 

Do consultees agree? 

17.62 Do consultees consider that the right to participate should be available only in 
respect of collective freehold acquisition claims completed in the future, or 
also in respect of collective enfranchisement claims that completed before 
commencement of the new regime? 

17.63 We have identified at paragraph 6.156 a number of issues which will need to 
be addressed in order for the right to participate to operate successfully. We 
invite consultees to share with us their views on how these issues might be 
resolved, and to tell us of any further difficulties they foresee with the 
operation of the proposed right. 

Paragraph 6.157 

 We do not agree that this would be an advantage. There can often be 
problematic leaseholders that would derail the workings of a new freehold 
company.  

 

Consultation Question 35 

17.64 We welcome evidence as to the costs and benefits of requiring leaseholders 
pursuing a collective freehold acquisition claim to: 

(1) use a company limited by guarantee as the nominee purchaser; 

(2) comply with the applicable rules of company law; and 

(3) use a set of partly-prescribed articles of association for the company 
limited by guarantee. 

Paragraph 6.160 

 Standardisation would  make claims and ongoing management easier.  
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Consultation Question 36 

17.65 To what extent does the current ability of parties negotiating the terms of a 
collective enfranchisement to agree the terms of the freehold transfer without 
restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to future difficulties (financial or otherwise) resulting from the 
inclusion of unusual terms within the freehold transfer? 

17.66 To what extent would limitations on the ability of parties to include new rights 
and obligations in a freehold transfer to a nominee purchaser: 

(1) reduce the time and cost involved in acquiring the freehold 
collectively; 

(2) reduce the potential for disputes; and 

(3) reduce future difficulties (financial or otherwise) resulting from the 
inclusion of unusual terms within the freehold transfer? 

17.67 Would this reform result in a higher proportion of leaseholders seeking to 
exercise the right of collective freehold acquisition? 

Paragraph 6.161 

 We find freehold transfer terms often less problematic than lease extension 
terms. A prescribed list would however limit the ability to cater for all 
situations.. 

 

Consultation Question 37 

17.68 To what extent would our proposed new ability for leaseholders exercising the 
right of collective freehold acquisition to require the freeholder to take 
leasebacks of all parts of the premises (other than common parts) which are 
not let to participating leaseholders make collective freehold acquisition more 
affordable? Would this reform result in a higher proportion of leaseholders 
seeking to exercise the right of collective freehold acquisition? 

Paragraph 6.164 

 We believe this would increase enfranchisement claims as they would be 
more affordable and manageable.  



 

 

Consultation Question 38 

17.69 We provisionally propose to replace the language of “houses” and “flats” with 
the new concept of a “residential unit”. 

Do consultees agree? 

17.70 Do consultees think that our proposed definition of a “residential unit”, set out 
at paragraphs 8.37 to 8.56, will work successfully in practice? 

17.71 We provisionally propose to exclude business leases from enfranchisement 
rights. Do consultees agree? If so, do consultees agree that the best method 
of achieving this exclusion is by restricting enfranchisement rights to leases 
which permit residential use? 

Paragraph 8.57 

 We agree, this would remove a highly contentious and problematic issue.  
There may still be further clarification from the Tribunal on a practical level 
once claims are made. 

 

Consultation Question 39 

17.72 We provisionally propose to maintain the requirement that, in general, a 
leaseholder must have a lease which exceeds 21 years in order to qualify for 
any enfranchisement rights. 

Do consultees agree? 

Paragraph 8.67 

 We agree. 

 

Consultation Question 40 

17.73 We provisionally propose maintaining the current legal position that separate, 
concurrent long leases between the same landlord and leaseholder may be 
treated as if they were a single long lease. 

Do consultees agree? 

17.74 We provisionally propose maintaining the current legal position that renewals 
or statutory continuations of long leases are also to be treated as long leases. 
Further, we propose adopting (across the board) the 1967 Act’s approach to 
consecutive long leases, in treating them as a single long lease. 
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Do consultees agree? 

Paragraph 8.71 

 We agree. 

 

Consultation Question 41 

17.75 We provisionally propose that all qualifying criteria for enfranchisement rights 
based on financial limits (both the low rent test and rateable values) be 
removed. 

Do consultees agree? 

Paragraph 8.74 

 We agree. 

 

Consultation Question 42 

17.76 We provisionally propose that the requirement to own premises for two years 
before exercising enfranchisement rights in respect of those premises be 
abolished. 

Do consultees agree? 

Paragraph 8.77 

 We agree. 

 

Consultation Question 43 

17.77 We provisionally propose that the right of individual freehold acquisition should 
be available where: 

(1) a leaseholder has a long lease over premises which include at least 
one residential unit which is not sublet to another person on a long 
lease; 

(2) there are no units in the building save for the unit(s) let to the 
leaseholder under his or her long lease; and 

(3) the premises let to the leaseholder comprise either: 

(a) one unit; or 



 

(b) more than one unit, but: 

(i) none of those units are residential units that are sublet 
to another person under a long lease; and 

(ii) the floor space of any non-residential units does 
not exceed 25% of the floor space of all the units 
combined. 

Do consultees agree? 

Paragraph 8.95 

 We agree. 

 

Consultation Question 44 

17.78 We provisionally propose that the premises which may be the subject of a 
freehold acquisition claim (whether individual or collective) should be identified 
in line with the 1993 Act’s definitions of “self-contained building” and “self-
contained part of a building”. 

Do consultees agree? 

17.79 We provisionally propose that, otherwise, the “building” in which a unit is 
contained can be defined simply as a built structure with a significant degree 
of permanence which can be said to change the physical character of the 
land. 

Do consultees agree? 

Paragraph 8.104 

 We agree. 

 

Consultation Question 45 

17.80 We invite consultees’ views on the desirability and workability of creating a 
discretion for the Tribunal to authorise, in limited circumstances, a freehold 
acquisition (whether individual or collective) where this would not otherwise be 
possible because the building or part of building concerned is not, or might not 
be, self-contained. 

Paragraph 8.109 

 We agree that there should be some flexibility, although this will create 
uncertainty and potential for disputes. The degree of flexibility should be 
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limited. 

 

Consultation Question 46 

17.81 We provisionally propose that it is appropriate to apply a maximum 
percentage limit on non-residential use to individual freehold acquisition 
claims concerning premises containing multiple units. 

Do consultees agree? 

17.82 We provisionally propose that that limit should be the same as that which 
applies to collective freehold acquisition claims. 

Do consultees agree? 

17.83 We provisionally propose that the limit should be set at 25% of the internal 
floor space (excluding common parts). 

Do consultees agree? 

Paragraph 8.119 

 We agree. 

 

Consultation Question 47 

17.84 We provisionally propose to maintain an equivalent of the current requirement 
that, for a collective enfranchisement, there must be a minimum of two or 
more flats held by qualifying tenants in the premises to be acquired. 

Do consultees agree? 

Paragraph 8.134 

 We agree. 

 

Consultation Question 48 

17.85 We provisionally propose to maintain an equivalent of the current requirement 
that, for a collective enfranchisement, at least two-thirds of the flats in the 
premises to be acquired must be let on long leases. 

Do consultees agree? 

Paragraph 8.142 



 

 We agree. 

 

Consultation Question 49 

17.86 We provisionally propose that the leaseholders of at least half of the total 
number of residential units in the premises to be acquired must participate in a 
collective freehold acquisition. 

Do consultees agree? 

Paragraph 8.144 

 We agree. 

 

Consultation Question 50 

17.87 We provisionally propose to remove the requirement that, in the case of a 
building containing only two residential units, both leaseholders must 
participate in a collective freehold acquisition claim. 

Do consultees agree? 

Paragraph 8.147 

 We agree. 

 

Consultation Question 51 

17.88 We provisionally propose to remove the current prohibition on leaseholders of 
three or more flats in a building being qualifying tenants for the purposes of a 
collective enfranchisement claim. 

Do consultees agree? 

Paragraph 8.149 

 No, this can adequately be avoided by the transfer of titles.  

 

Consultation Question 52 

17.89 We provisionally propose the continuation of the 25% limit on non-residential 
use in collective freehold acquisition claims. 

Do consultees agree? 
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Paragraph 8.153 

 We agree. 

 

Consultation Question 53 

17.90 We provisionally propose the continuation of the exceptions from collective 
freehold acquisition claims for resident landlords and operational railway 
tracks. 

Do consultees agree? 

Paragraph 8.155 

 We agree. 

 

Consultation Question 54 

17.91 We provisionally propose that the qualifying criteria for the collective freehold 
acquisition of an estate ought to correspond to those for the collective freehold 
acquisition of a single building. 

Do consultees agree? 

Paragraph 8.157 

 We agree. 

 

Consultation Question 55 

17.92 We invite the views of consultees as to whether there should be an exception 
to the two-or-more flats requirement and the two-thirds condition in the case of 
buildings consisting of two residential units, so as to enable a “collective” 
freehold acquisition by the leaseholder of one unit where the other is retained 
by the landlord of the building. 

Paragraph 8.166 

 We consider there should be no enfranchisement rights in a situation such as 
this.  

 

Consultation Question 56 

17.93 We provisionally propose that the 25% limit on non-residential use should 
apply to two-unit buildings as it does to any other multi-unit building. Do 



 

consultees agree? 

17.94 If consultees disagree, how should two-unit buildings be treated differently? 
Do consultees favour: 

(1) a proviso to the effect that a non-residential unit can be treated as 
residential where its use is “ancillary” or “complementary” to 
residential use of another unit; 

(2) a higher percentage limit; or 

(3) a sunset clause? 

Alternatively, is there another potential approach we should consider? 

Paragraph 8.180 

 We agree. 

 

Consultation Question 57 

17.95 Do consultees think that the ability of a head lessee of a block of flats to 
acquire the freehold of that block individually is a significant problem with our 
proposed scheme, compared with the reality under the current law? 

Paragraph 8.184 

 We agree. The more than two flats disqualification should remain.  

 

Consultation Question 58 

17.96 Do consultees consider it desirable to attempt to restrict the enfranchisement 
rights of commercial investors further than the current law does? 

17.97 If so, do consultees consider that it might be possible successfully to restrict 
the enfranchisement rights of commercial investors: 

(1) by means of a residence test; or 

(2) by the adoption of a reduced definition of a residential unit, to 
exclude units which are let on short residential tenancies? 

Are there any other options we should consider? 

Paragraph 8.192 

 No, there should be no restriction.  
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Consultation Question 59 

17.98 How and to what extent has the exercise of enfranchisement rights been 
slowed down, prevented, or made more costly by: 

(1) the qualifying criteria based on financial limits (the low rent test and 
rateable values) under the 1967 Act; 

(2) the difficulty in categorising premises as either flats or houses; 

(3) the uncertainty surrounding the definition of a “house” under the 
1967 Act and the definition of a “self-contained building” under the 
1993 Act; 

(4) the two-year ownership rule under the 1967 Act and (in respect of 
lease extensions) the 1993 Act; and 

(5) the general complexity and inaccessibility of the qualifying criteria 
for enfranchisement rights? 

17.99 To what extent would our proposed reforms to qualifying criteria reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 

Paragraph 8.194 

 These are major issues which should be addressed, they will make the 
process easier to exercise and remove litigious issues from the process.  

 

 Consultation Question 60 

17.100 We welcome evidence as to the likely effect of further restrictions on the ability 
of commercial leaseholders to enfranchise (whether at all, or at a higher 
premium than other leaseholders) on: 

(1) the leasehold market; 

(2) the wider housing market; and 

(3) the economy more broadly. 

Paragraph 8.196 

  

 



 

 

 

 

Consultation Question 61 

17.101 We provisionally propose: 

(1) that shared ownership leaseholders should be entitled to a lease 
extension which is of the same length as that available to any other 
leaseholder; and 

(2) that the terms of the lease extension must replicate any terms of the 
existing lease which relate to its shared ownership nature. 

Do consultees agree? 

17.102 We invite the views of consultees as to: 

(1) the calculation of the premium payable by a shared ownership 
leaseholder for a lease extension; 

(2) any issues of valuation and procedure which arise where the 
provider of the shared ownership lease is itself a leaseholder; and 

(3) any other issues which may arise on the exercise of the right to a 
lease extension by a shared ownership leaseholder. 

Paragraph 9.37 

 We agree to the lease extension proposal but any valuation should tie into the 
equity share held and the retained landlord share value maintained. 

 

Consultation Question 62 

17.103 We invite the views of consultees as to whether the proposed requirements for 
a collective freehold acquisition claim that: 

(1) two-thirds of the residential units in a building or on an estate must 
be let on long leases; and 

(2) leaseholders of at least half of the residential units in the building or 
on the estate must participate in the claim; 

should be relaxed where a building or estate includes residential units let on 
shared ownership leases. 

17.104 If consultees think that the requirements should be relaxed, then how should 
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this be done? 

(1) Should shared ownership properties be ignored altogether when 
determining the number of residential units in a building or on an 
estate, and whether the necessary percentage requirements are 
met? 

(2) Alternatively, should shared ownership leaseholders be treated as 
long leaseholders for these purposes, even though they cannot 
themselves participate in the collective freehold acquisition? 

(3) Is there another approach which could be used? 

Paragraph 9.42 

 Shared ownership leases should be excluded from enfranchisement claims, 
and this clarified. Claims should not be available where there are blocks with a 
high proportion of shared ownership leases. It defeats the point of Housing 
Associations creating such buildings and will create new issues.  

 

Consultation Question 63 

17.105 We provisionally propose that: 

(1) shared ownership leases should be required to comply with 
particular statutory criteria in order to be exempt from rights of 
freehold acquisition; and 

(2) those criteria should be the same regardless of the type of landlord. 

Do consultees agree? 

17.106 We provisionally propose that those statutory criteria should require that the 
shared ownership lease: 

(1) entitles the leaseholder to acquire additional shares in the house at 
any time, up to a maximum of 100%, in increments of 25% or less 
(save in the case of properties in designated protected areas, where 
a lower maximum entitlement should be permissible); 

(2) provides that the price payable for such shares shall be 
proportionate to the market value of the property at the time of 
acquisition of the shares, and provide for a corresponding reduction 
in rent payable by the leaseholder; and 

(3) entitles the leaseholder to require the landlord’s interest to be 
transferred to him or her, free of charge, at any time after he or she 
has acquired 100% of the shares in the property. 

Do consultees agree? We also invite the views of consultees as to any other 



 

criteria which they consider shared ownership leases should be required to 
satisfy in order to be exempt from rights of freehold acquisition. 

Paragraph 9.48 

 We agree, although the criteria should be more expansive so as to cover 
leases that intended to be shared ownership leases.  

 

Consultation Question 64 

17.107 We invite the views of consultees as to the treatment of long leases of 
National Trust properties within our new enfranchisement regime. Should 
National Trust property let on long residential leases: 

(1) be excluded altogether from statutory enfranchisement rights; 

(2) be subject to enfranchisement claims in the same way as any other 
property; or 

be subject to more limited enfranchisement rights than other property? 

17.108 If National Trust properties are to enjoy more limited enfranchisement rights 
than other property, how should this limitation be achieved? 

Paragraph 9.60 

 Existing exclusions should remain.  

 

Consultation Question 65 

17.109 We would like to hear from any consultees who have made lease extension or 
freehold acquisition claims against the Crown (whether pursuant to the 
Crown’s undertaking to Parliament or its voluntary policy). What has been 
your experience? Have you encountered any difficulties? 

Paragraph 9.66 

 We have acted for leaseholders in such claims, although the process is similar 
and easy to navigate it is overly one sided to the landlord. 

 

Consultation Question 66 

17.110 We invite consultees’ views as to whether there should be a new exemption 
from enfranchisement rights for community land trusts and other forms of 
community-led housing. 
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17.111 If so, we invite the views of consultees as to: 

(1) the housing models to which the exemption should apply; 

(2) the way in which the exemption should work, and the circumstances 
in which it should apply; 

(3) the enfranchisement rights which should fall within the exemption; 
and 

(4) any other issues which consultees consider relevant to such an 
exemption. 

Paragraph 9.74 

  

 

 

 

 

Consultation Question 67 

17.112 We invite consultees to share their experiences of the existing exemptions 
and qualifications to enfranchisement rights. We also invite consultees’ views 
as to whether these exemptions and qualifications should be retained in any 
new enfranchisement regime. 

Paragraph 9.96 

 We consider the current exemptions work although clarity must be provided as 
to share ownership lease rights. The current case law needs clarification.  

 

Consultation Question 68 

17.113 If you have experience of the grant of lease extensions to shared ownership 
leaseholders (either under the 1993 Act or on a voluntary basis), please tell us 
about the terms on which these lease extensions have been granted. 

Paragraph 9.97 

 We have experience of this, they are often granted on statutory terms on the 
basis of the terms of the current lease. The issues come on the valuation side, 
being how the premium is assessed against the shares owned in the property. 
This needs clarification and standardisation.  



 

 

Consultation Question 69 

17.114 We welcome evidence as to how Government’s policy decision to give shared 
ownership leaseholders a statutory right to a lease extension would affect: 

(1) the willingness of landlords and developers to offer shared 
ownership leases; and 

(2) the market value of shared ownership leases. 

Paragraph 9.98 

 On the basis that the landlords value of their shares in the property remain 
post lease extension , current issues would be avoided.  

 

Consultation Question 70 

17.115 We provisionally propose that a single procedure should apply to all 
enfranchisement rights. 

Do consultees agree? 

Paragraph 11.13 

 This is likely to oversimplify the system. A lot of specific information is required 
for each type of claim and it would be difficult to achieve this.  

 

Consultation Question 71 

17.116 We provisionally propose that a single set of prescribed forms be introduced 
for bringing and responding to enfranchisement claims, namely an Information 
Notice, a Claim Notice and a Response Notice. 

Do consultees agree? 

Paragraph 11.17 

 Prescribed forms are welcomed but there should be ample opportunity for 
specifications and details of claims to be entered.  

 

Consultation Question 72 

17.117 Do consultees consider that a party who is giving an enfranchisement notice 
should be required to sign that notice? 
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17.118 Do consultees consider that an enfranchisement notice should only be 
challengeable for validity if it has not been signed by or on behalf of the 
minimum number of leaseholders required to bring the claim? If not, what do 
consultees believe the minimum requirement should be for such a notice to 
remain valid? 

17.119 Do consultees consider that a Claim Notice should include a statement of truth 
confirming that specified checks (if required) have been carried out? 

Paragraph 11.24 

 Evidence of authority to sign notices by the requisite majority should be 
required. This acts as a safety net for all participants being aware of the claim 
and its consquences.  

 

Consultation Question 73 

17.120 We provisionally propose that: 

(1) leaseholders be permitted to serve an Information Notice on their 
immediate landlord or a superior landlord requiring the recipient to 
provide the name and address of his or her landlord and any other 
superior landlord of whom he or she is aware; and 

(2) the recipient of an Information Notice who fails to respond should be 
liable to pay any costs of leaseholders that are wasted as a result of 
the information not having been provided. 

Do consultees agree? 

Paragraph 11.30 

 There should be no need for this on the basis of s.47/48 of the landlord and 
tenant act 1987, companies house and land registry.  

 

Consultation Question 73 

17.121 We provisionally propose that Claim Notices should include full details about 
leaseholders’ claims, and proof of the leaseholders’ title. 

Do consultees agree? 

17.122 We invite the views of consultees as to whether a single prescribed Claim 
Notice should apply to all enfranchisement claims, or whether separate forms 
should be provided for different enfranchisement claims. 

Paragraph 11.39 



 

 We agree. 

Separate forms should be required for each type of claim.  

Consultation Question 75 

17.123 We provisionally propose that leaseholders seeking to bring a collective 
freehold acquisition claim should not be required to serve notices on other 
leaseholders inviting their participation in the proposed claim. 

Do consultees agree? 

Paragraph 11.43 

 We agree. 

 

Consultation Question 76 

17.124 We provisionally propose that the service of a Claim Notice upon a competent 
landlord should not create a statutory contract between the leaseholders and 
the landlord. 

Do consultees agree? 

17.125 We invite the views of consultees as to whether there are any other effects of 
a statutory contract that we would need to provide for in some other way. 

Paragraph 11.46 

 We agree. 

 

Consultation Question 77 

17.126 We provisionally propose that Response Notices should: 

(1) state whether the leaseholder’s right to enfranchise is admitted or 
denied, and the basis for any such admission or denial; 

(2) state whether the landlord accepts or rejects the leaseholder’s 
proposals, and set out the landlord’s own proposed terms; 

(3) attach a draft contract, lease or transfer; 

(4) contain an address within England and Wales at which the landlord 
can be served; and 

(5) be accompanied by proof of the landlord’s title. 
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Do consultees agree? 

Paragraph 11.52 

 We agree. 

 

Consultation Question 78 

17.127 We provisionally propose that: 

(1) leaseholders making an enfranchisement claim should serve their 
Claim Notice on their competent landlord (the first superior landlord 
who holds a sufficient interest in the premises to be able to grant the 
interest claimed); and 

(2) in the case of joint owners of a single freehold, or in the case of a 
split freehold or other reversion, leaseholders will only be required 
to serve the Claim Notice on one landlord, and it will be for that 
landlord to serve copies of that notice on other landlords. 

Do consultees agree? 

Paragraph 11.60 

 We agree. 

 

Consultation Question 79 

17.128 We provisionally propose that: 

(1) Claim Notices sent by post or delivered by hand to competent 
landlords at specified categories of address (falling within Group A 
or B, as set out at paragraphs 11.69 and 11.70) should be deemed 
served; and 

(2) where it is not possible to serve competent landlords in that way, 
leaseholders should be able to apply to the Tribunal for an order 
allowing them to proceed with their enfranchisement claim. 

Do consultees agree? 

Paragraph 11.82 

 Current rules as to service should apply.  

 

Consultation Question 80 



 

17.129 We provisionally propose that: 

(1) before serving a Claim Notice, leaseholders should be required to 
check their competent landlord’s address as shown at HM Land 
Registry; 

(2) before serving a Claim Notice using Service Route B leaseholders 
should be required to: 

(a) search the Probate Register; 

(b) search the Insolvency Register; and 

(c) (in the case of a company landlord) check its status at 
Companies House; 

(3) if an individual landlord is dead, the designated address for service 
should be the address of any personal representatives at the 
address given in any grant of probate; 

(4) if an individual landlord is insolvent, the designated address for 
service should be the address for his or her trustee in bankruptcy as 
shown on the Insolvency Service website; 

(5) if a company landlord is insolvent, the designated address for 
service should be the address for its administrator, liquidator, or 
receiver as listed at Companies House; if no such person has been 
appointed, the Official Receiver should be served; 

(6) before serving a Claim Notice using the No Service Route, 
leaseholders should place an advertisement in the London Gazette 
inviting owners of the premises to contact the leaseholders within 28 
days; and 

(7) where leaseholders know the identity of the landlord but do not have 
an address for him or her falling within Group A or B, they should 
carry out the checks referred to at (2) above, before placing an 
advertisement in the London Gazette. 

Do consultees agree? 

Paragraph 11.95 

 We agree if this route is taken.  

 

Consultation Question 81 

17.130 We provisionally propose that landlords who fail to serve a Response Notice 
within the prescribed period should no longer be required to transfer their 
freehold interest, or grant a lease extension, upon the terms set out in the 
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Claim Notice. 

Do consultees agree? 

Paragraph 11.101 

 We agree. 

 

Consultation Question 82 

17.131 We provisionally propose that: 

(1) the competent landlord (rather than the leaseholder) should be 
responsible for serving copies of the Claim Notice upon 
intermediate leaseholders or third parties; and 

(2) where the competent landlord fails to serve a copy of a notice on an 
intermediate landlord, the intermediate landlord should be able to 
bring a claim against the competent landlord for any losses arising. 

Do consultees agree? 

Paragraph 11.106 

 No, it should be for the leaseholders to investigate and compy with this 
element. Especially if the landlord is going to recover a smaller proportion of 
costs for their incurred fees.  

 

Consultation Question 83 

17.132 We invite the views of consultees as to: 

(1) whether a landlord should be entitled to apply to the Tribunal for an 
order setting aside a determination of an enfranchisement claim that 
has been made in his or her absence; and 

(2) if so, the criteria which the landlord should be required to satisfy 
before any such order can be made. 

Paragraph 11.132 

 We agree. Lack of adequate service and compliance.  

 

Consultation Question 83 

17.133 We provisionally propose that detailed conveyancing regulations need not 
generally be made in relation to enfranchisement claims. Do consultees 



 

agree? Notwithstanding the general proposition, are there particular stages of 
the conveyancing process, or particular types of claim, in relation to which 
conveyancing regulations would still need to be made? 

Paragraph 11.143 

 No, there is no need for this.  

 

Consultation Question 85 

17.134 We provisionally propose that: 

(1) a landlord should serve a Response Notice no later than six weeks 
after the date on which the Claim Notice was sent by post or 
delivered by hand to the competent landlord; 

(2) a landlord who has received a Claim Notice should serve any 
intermediate landlords and third parties to the existing lease within 
14 days; and 

(3) if a Response Notice has been served, either party should be 
entitled to apply to the Tribunal for a determination of the claim 21 
days thereafter. 

Do consultees agree? 

Paragraph 11.146 

 No, this is overly burdensome on the landlord who is also likely to be limited 
on costs recovery.  

 

Consultation Question 86 

17.135 We provisionally propose that: 

(1) an enfranchisement claim should not be deemed to have been 
withdrawn because procedural time limits have been missed by the 
leaseholder; 

(2) a landlord who has served a Response Notice should be able to 
apply to the Tribunal for an order striking out a Claim Notice if a 
procedural time limit has been missed by the leaseholder; 

(3) in a collective freehold acquisition claim, other groups of 
leaseholders should also be able to apply to the Tribunal for an 
order striking out the Claim Notice if the leaseholders bringing that 
claim have missed a procedural time limit; and 
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(4) in either case (2) or case (3) above, the applicant for such an order 
should be required to give the leaseholder(s) bringing the claim 14 
days’ written notice of the intended application. 

Do consultees agree? 

Paragraph 11.153 

 We agree. 

 

Consultation Question 87 

17.136 We provisionally propose that the benefit of a Claim Notice should be 
transferred automatically upon assignment of the leaseholder’s lease, save 
where the assignment expressly states that the benefit of the Claim Notice will 
not be transferred. 

Do consultees agree? 

17.137 We provisionally propose that when a Claim Notice has been assigned, the 
landlord should continue to be able to serve documents on the assignor until 
he or she is given notice of the assignment of lease. 

Do consultees agree? 

Paragraph 11.157 

 We agree. 

 

Consultation Question 88 

77.138 We provisionally propose that a landlord who has been deemed served with a 
Claim Notice will be liable to pay the leaseholder’s wasted costs if the landlord 
disposes of his or her interest between the date on which the Claim Notice 
was deemed served and the point at which the notice appeared on the 
register of title or is entered as a land charge, provided that the leaseholder’s 
application to register was made not less than 14 days after the Claim Notice 
was posted or delivered by hand to the competent landlord. 

Do consultees agree? 

Paragraph 11.170 

 No, this would be overly burdensome.  

 

Consultation Question 89 



 

17.139 We provisionally propose that, in the case of a lease extension claim, where 
the landlord’s interest is held subject to a mortgage: 

(1) a landlord should be under an obligation to: 

(a) inform his or her mortgagee of the grant of a lease 
extension not less than 21 days before completion; 

(b) give his or her leaseholder written confirmation that such 
notice has been given; and 

(2) the leaseholder should be required to pay the purchase money into 
court if: 

(a) the landlord’s mortgagee requests; or 

(b) the leaseholder has not received confirmation that the 
required notice has been given to the landlord’s 
mortgagee. 

Do consultees agree? 

Paragraph 11.173 

 This may be workable but the completion date often moves and mortgage 
lenders are often slow to respond and comply with requests.  

 

Consultation Question 90 

17.140 We provisionally propose that, in the case of a lease extension claim, where 
the leaseholder’s interest is held subject to a mortgage: 

(1) the leaseholder should be under an obligation to give the lease 
extension to his or her mortgagee within one month of registration; 
and 

(2) if the leaseholder does not do so, he or she will be liable for any 
losses that occur as a result. 

Do consultees agree? 

17.141 We provisionally propose that, in the case of an individual freehold acquisition 
claim, where a leaseholder elects to merge his or her leasehold and freehold 
titles, a deed of substituted security will not be required if written notice has 
been given to the leaseholder’s mortgagee and no objection has been raised. 

Do consultees agree? 

Paragraph 11.176 
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 We agree. 

 

Consultation Question 91 

17.142 We provisionally propose that where the consent of a third party to any grant 
or transfer is required: 

(1) the grant or transfer may be registered without such consent being 
given; but 

(2) the landlord should be required to inform the beneficiary of the 
transaction not less than 21 days before completion, and also within 
14 days or completion; and 

(3) if the landlord fails to inform the beneficiary as required, he or she 
will be liable for any losses that occur as a result. 

Do consultees agree? 

Paragraph 11.179 

 We agree, although the time limits should be less strict. 

 

Consultation Question 92 

17.143 We provisionally propose the following. 

(1) Any lease extension, leaseback or transfer executed as part of an 
enfranchisement claim must contain a statement recording that it 
was executed pursuant to the relevant statutory provisions. 

(2) HM Land Registry should: 

(a) include a note on the relevant registered title(s) of any 
interest granted or transferred (or in the case of an 
intermediate lease, surrendered and re-granted) as part of 
an enfranchisement claim that the interest had been 
executed pursuant to the relevant statutory provisions; 

(b) in the case of a collective freehold acquisition, include a 
note of any period during which a further such claim 
cannot be made without the permission of the Tribunal. 

Do consultees agree? 

Paragraph 11.182 

 We agree. 



 

 

Consultation Question 93 

17.144 How and to what extent has the exercise of enfranchisement rights been 
slowed down, prevented or made more costly by: 

(1) the existence of separate procedural regimes for different 
enfranchisement rights; 

(2) the current rules on missing and uncooperative landlords; 

(3) the time taken collecting up-to-date landlord contact details; 

(4) the time it takes to prepare enfranchisement notices; 

(5) the current law on the service and validity of notices; 

(6) the consequences of a landlord’s failure to serve a counter-notice 
under the 1993 Act; and 

(7) the provisions for deemed withdrawal of a notice of claim set out in 
the 1993 Act? 

Where possible, please provide figures to support your response. 

17.145 To what extent would our proposals for a unified and consolidated 
enfranchisement procedure, with prescribed notices and forms, reduce: 

(1) the duration and cost of the enfranchisement process; and 

(2) the number of disputes arising under the enfranchisement regime? 

17.146 To what extent would our proposals for dealing with missing or uncooperative 
landlords speed up the enfranchisement process and reduce the costs 
typically incurred by leaseholders in these cases? 

Paragraph 11.183 

 The proposed simplified regime would make claims quicker and less costly.  

 

Consultation Question 94 

17.147 We provisionally propose that the current division of responsibility for the 
resolution of enfranchisement disputes and issues between the county court 
and the Tribunal should end. All such matters should be determined by the 
Tribunal. 

Do consultees agree? 
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Paragraph 12.60 

 We agree. Although the Tribunal should be given additional costs and 
sanctions powers so as to be considered in the same light as a Court. 

 

Consultation Question 95 

17.148 We invite the views of consultees as to whether it would be desirable for 
certain valuation-only disputes to be determined by a single valuation expert 
rather than by the Tribunal at a full hearing. If so, we invite consultees’ views 
as to: 

(1) the types of case in which such an alternative track for dispute 
resolution would be appropriate (in particular, whether it should 
operate only in respect of low value claims, or wherever the 
difference between the parties’ positions is such that it would be 
disproportionate to proceed with a full hearing); and 

(2) the rules that should govern its operation. 

Paragraph 12.68 

 No, a Tribunal should remain for such issues.  

 

Consultation Question 96 

17.149 We welcome evidence as to the typical cost and duration of an 
enfranchisement dispute: 

(1) in the county court; and 

(2) in the Tribunal. 

17.150 How and to what extent has the exercise of enfranchisement rights been 
slowed down, prevented or made more costly by: 

(1) the threat of lengthy and potentially expensive litigation; and 

(2) the fact that some disputes arising during an enfranchisement claim 
may need to be resolved by the Tribunal, whilst others fall to be 
determined by the court? 

17.151 To what extent would our proposal that all enfranchisement disputes be dealt 
with in a single forum save landlords and leaseholders time and money? 

Paragraph 12.69 

 A single forum would assist all parties, although it would need additional 



 

powers to what it currently has.  

 

Consultation Question 97 

17.152 We welcome evidence as to the proportion of leases likely to be suitable for 
resolution by a single valuation expert. Do consultees consider that dealing 
with cases on this alternative track is likely to save landlords and leaseholders 
time and money? 

Paragraph 12.72 

 It may save money and time but may not produce the desired results.  

 

Consultation Question 98 

17.153 We invite the views of consultees as to whether leaseholders should be 
required to make any contribution to their landlord’s non-litigation costs. 

Paragraph 13.55 

 Leaseholders should cover the majority of landlords non-litigation costs. They 
are forcing the landlord to take professional advice.  

 

Consultation Question 99 

17.154 We invite the views of consultees as to how any contribution that is to be 
made by leaseholders to their landlord’s non-litigation costs should be 
calculated. Should the contribution be based on: 

(1) fixed costs; 

(2) capped costs; 

(3) fixed costs subject to a cap on the total costs payable; 

(4) the price paid for the interest in land acquired by the leaseholder; 

(5) the landlord’s response to the Claim Notice, and/or whether the 
landlord succeeds in relation to any points raised in his or her 
Response Notice; 

(6) fewer categories of recoverable costs than currently set out in the 
1967 and 1993 Acts; 

(7) the same categories of recoverable costs set out in the Acts, but 
with a reformed assessment procedure; or 
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(8) wider categories of recoverable costs than currently set out in the 
Acts? 

17.155 We also invite consultees’ views as to whether, if a fixed costs regime were to 
be adopted: 

(1) such a regime should apply to collective freehold acquisition claims 
as well as individual enfranchisement claims; and 

(2) if a fixed costs regime were to apply to collective freehold 
acquisition claims: 

(a) what additional features might justify the recovery of 
additional sums; and 

(b) whether landlords should be able to recover all their 
reasonably incurred costs in respect of those additional 
features (subject to assessment), or only further fixed 
sums. 

17.156 We provisionally propose that: 

(1) no additional costs should be recoverable in the case of split 
freeholds or other reversions, or where there are intermediate 
landlords; and 

(2) a small additional sum should be recoverable where a management 
company seeks advice in relation to an enfranchisement claim. 

Do consultees agree? 

Paragraph 13.89 

 Costs should be payable on the current basis of what is reasonable in the 
circumstances. Fixed costs will not adequately cater for all claims and issues 
that arise.  

 

Consultation Question 100 

17.157 We provisionally propose that where an enfranchisement claim fails or is 
withdrawn, or the Claim Notice is struck out, leaseholders should be liable to 
pay a percentage of the fixed non-litigation costs that would have been 
payable had the claim completed. 

Do consultees agree? 

17.158 We also provisionally propose that the percentage of the fixed non-litigation 
costs that should be payable in those circumstances should vary depending 
on the stage that the claim has reached. 



 

Do consultees agree? If so, what percentages should apply at particular 
stages of the claim? 

Paragraph 13.94 

 We agree. Costs to date should be payable.  

 

Consultation Question 101 

17.159 We provisionally propose that a landlord should have a right to seek security 
for his or her non-litigation costs. Do consultees agree? 

Paragraph 13.98 

 We agree. 

 

Consultation Question 102 

17.160 We provisionally propose that a landlord should have a right to apply to the 
Tribunal for an order prohibiting named leaseholders from serving any further 
Claim Notice without the permission of the Tribunal. 

Do consultees agree? 

Paragraph 13.101 

 We agree. 

 

Consultation Question 103 

17.161 We provisionally propose that the existing limited powers of the Tribunal to 
order one party to pay the litigation costs of another party in an 
enfranchisement claim should apply to all disputes and issues that it is to 
decide (except in respect of orders made under the No Service Route, orders 
permitting a landlord to participate in a claim or to set aside a determination, 
and orders striking out a Claim Notice). 

Do consultees agree? If not, what types of disputes and/or issues should be 
excluded from such restrictions and why? What powers to make orders in 
respect of litigation costs should apply in such excluded cases? Should parties 
be able to agree that costs shifting will apply to all or part of a claim? 

Paragraph 13.110 

 We agree. 
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Consultation Question 104 

17.162 We provisionally propose that the scope of the Tribunal’s existing power to 
order one party to pay any of the litigation costs of another party should not be 
extended. 

Do consultees agree? 

Paragraph 13.114 

 If the Tribunal will have a greater jurisdiction their power should be extended 
to cater for more situations. It would need to have similar powers to a Court. 

 

Consultation Question 105 

17.163 We welcome evidence as to: 

(1) the typical costs incurred by landlords in dealing with 
enfranchisement claims; and 

(2) the proportion of those costs which can be recovered from 
leaseholders. 

17.164 To what extent does the obligation on leaseholders to pay their landlords’ 
reasonable costs arising from the enfranchisement process have an impact on 
leaseholders’ willingness to bring or pursue enfranchisement claims? 

17.165 Do consultees consider that any of the options we have set out at paragraphs 
13.56 to 13.77 for reforming non-litigation costs would make leaseholders 
more willing to bring and pursue enfranchisement claims? 

17.166 What would be the impact on landlords of removing, or capping, their 
entitlement to recover their non-litigation costs from leaseholders (other than 
the fact that they would have to meet those costs themselves)? 

Paragraph 13.115 

 Leaseholders are generally aware that they will need to cover a landlords 
costs and this is built into their budget. Where a leaseholder is forcing a 
landlord to take professional advice it is fair for them to pay a proportion.  

Introducing a cap would incentivise leaseholder but landlords would lose out 
without choice.  

The current costs regime should remain.  

Consultation Question 106 



 

17.167 How and to what extent do the different powers of the Tribunal and the county 
court to award litigation costs in enfranchisement disputes have an impact on 
the behaviour of both landlords and leaseholders with respect to such 
disputes? 

Paragraph 13.119 

 Parties take advantage of Tribunal proceedings and regularly miss dealdines, 
Court powers give greater importance to their directions and requirements.  

Where a Tribunal is the only forum, greater powers are required. 

 

Consultation Question 107 

17.168 We invite the views of consultees as to: 

(1) whether the section 9(1) valuation methodology should be retained 
indefinitely or temporarily, and if so for how long; or 

(2) whether the section 9(1) valuation methodology should be replaced 
with a fixed proportion of a “term and reversion” valuation or another 
simplified methodology; and 

(3) whether the test for whether section 9(1) (or a simplified 
methodology) applies should be determined: 

(a) by reference to capital value; 

(b) by reference to council tax banding; 

(c) by reference to the location of the property; 

(d) by reference to an amended version of the current test for 
leases granted after 1 April 1990 (in other words, 
calculating “R” under section 1(1)(a)(ii) of the 1967 Act); or 

(e) by some other means. 

Paragraph 15.25 
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Consultation Question 108 

17.169 We invite the views of consultees as to: 

(1) whether a separate, simplified valuation regime should be created 
for low value and/or straightforward enfranchisement claims; and 

(2) how such low value and/or straightforward claims should be 
identified. 

Paragraph 15.29 

 A methodology based on the current system should be adopted but simplified.  

 

Consultation Question 109 

17.170 Do consultees consider it desirable to seek to treat commercial investors 
differently from owner-occupier leaseholders in respect of the premium 
payable for the exercise of enfranchisement rights? 

17.171 If so: 

(1) do consultees consider that it might be possible to distinguish 
between such leaseholders: 

(a) by reference to whether the leaseholder is exercising 
enfranchisement rights for the first time; 

(b) by reference to whether the leaseholder is exercising 
enfranchisement rights in respect of his or her only or 
main home; or 

(c) by some other means? 

(2) how might the valuation methodology be varied so as to produce 
different premiums for different types of leaseholder? 

Paragraph 15.37 

 No, they should not be treated differently. 

 

Consultation Question 110 

17.172 We invite the views of consultees as to whether the treatment of ground rent 
reviews in any valuation methodology should be restricted in any of the ways 
set out at paragraphs 15.59 to 15.66. 

Paragraph 15.67 



 

  

 

 

 

 

Consultation Question 111 

17.173 We invite the views of consultees as to whether capitalisation rates for 
enfranchisement valuations should be prescribed and, if so: 

(1) how; 

(2) by whom; 

(3) how often; and 

(4) in respect of what different types of interest. 

Paragraph 15.71 

  

 

 

 

 

Consultation Question 112 

17.174 We invite the views of consultees as to whether deferment rates for 
enfranchisement valuations should be prescribed and, if so: 

(1) how; 

(2) by whom; 

(3) how often; and 

(4) in respect of which geographical areas. 

Paragraph 15.75 
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Consultation Question 113 

17.175 
 

We invite the views of consultees as to whether relativity or a no Act deduction 
should be prescribed for enfranchisement valuations and, if so: 

(1) how; 

(2) by whom; 

(3) how often; 

(4) in respect of which geographical areas; and 

(5) whether the 80-year cut-off should be removed. 

Paragraph 15.79 

  

 

 

 

 

Consultation Question 114 

17.176 We invite the views of consultees as to whether the possible right to hold over 
at the end of a long lease should be disregarded on an enfranchisement 
valuation. 

Paragraph 15.83 

  

 

 

 

 

Consultation Question 115 



 

17.177 We invite the views of consultees as to whether a discount for leaseholder’s 
improvements on an enfranchisement valuation should be retained. 

Paragraph 15.86 

  

 

 

 

 

Consultation Question 116 

17.178 We invite the views of consultees as to whether it should be possible for 
leaseholders to elect to accept a restriction on development to prevent 
development value from being payable as part of an enfranchisement 
valuation. 

Paragraph 15.91 

  

 

 

 

Consultation Question 117 

17.179 We invite the views of consultees as to which, if any, of the valuation options 
we have discussed (set out at Options 2A to C in Chapter 15) are preferable 
and, so far as any preferred option contains a range of possible reforms, 
which of those reforms should be adopted. 

Paragraph 15.103 

 A methodology based on the current system should be adopted but simplified.  

The other options proposed would be catastrophic for the industry and create 
overnight devaluations for landlords including pension funds, family investors 
and put many companies out of business. 

Consultation Question 118 

17.180 We invite the views of consultees as to the desirability of an online calculator 
for enfranchisement valuations and the types of claim for which it could be 
appropriate. 
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Paragraph 15.107 

 An online calculator would not be appropriate in this sector.  

 

Consultation Question 119 

17.181 How and to what extent has the current methodology for calculating premiums 
payable on enfranchisement slowed down, prevented or made more costly the 
exercise of enfranchisement rights? 

Paragraph 15.108 

  

 

 

 

 

Consultation Question 120 

17.182 We have set out the following options for the reform of valuation: 

(1) the adoption of a simple formula; and 

(2) options based on current valuation methodology, involving different 
combinations of current valuation components and/or the 
prescription of certain rates. 

To what extent would each of these options reduce the duration and cost of 
the enfranchisement process, and the number of disputes arising? 

Paragraph 15.109 

 A methodology based on the current system should be adopted but simplified.  

The other options proposed would be catastrophic for the industry and create 
overnight devaluations for landlords including pension funds, family investors 
and put many companies out of business. 

Consultation Question 121 

17.183 We welcome evidence as to the likely impact of the possible valuation 
methodologies set out in Chapter 15 on different sectors of the economy – in 
particular, the institutional investment sector, the charitable sector and the 
leasehold market (for both owner-occupiers and buy-to-let leaseholders). 



 

Paragraph 15.110 

 A methodology based on the current system should be adopted but simplified.  

The other options proposed would be catastrophic for the industry and create 
overnight devaluations for landlords including pension funds, family investors 
and put many companies out of business. 

Consultation Question 122 

17.184 We welcome evidence as to: 

(1) the proportion of existing leases which are currently eligible for 
section 9(1) valuations; and 

(2) the likely impact on landlords and leaseholders of (a) retaining the 
section 9(1) valuation methodology for a limited period, or (b) 
replacing it with a simplified valuation methodology. 

Paragraph 15.111 

  

 

 

 

 

Consultation Question 123 

17.185 We welcome evidence as to the likely impact on the leasehold market (and 
wider housing market) of differentiating between classes of enfranchising 
leaseholder (for example, those who occupy the property as a residence and 
those who do not) in respect of the premium payable. 

Paragraph 15.112 

  

 

 

 

 

Consultation Question 124 

17.186 We welcome evidence as to the costs, benefits and practicalities of 
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constituting and maintaining a body whose function is to prescribe certain 
rates for a reformed valuation methodology. 

Paragraph 15.113 

  

 

 

 

 

Consultation Question 125 

17.187 We welcome evidence as to the costs, benefits and practicalities of setting up 
and maintaining an online valuation calculator. 

Paragraph 15.114 

  

 

 

 

 

Consultation Question 126 

17.188 We provisionally propose creating a statutory duty on the landlord who has 
conduct of an enfranchisement claim to act with reasonable care and skill, and 
to act in good faith, in respect of the interests of other landlords. 

Do consultees agree? 

Paragraph 16.118 

 We agree. 

 

Consultation Question 127 

17.189 We invite the views of consultees as to whether an intermediate lease created 
as part of a collective freehold acquisition claim should be acquired by a 
nominee purchaser on any subsequent collective freehold acquisition of the 
premises. 



 

Paragraph 16.121 

 Such a lease should be acquired on any new claim, it may indeed be the 
cause for a new claim being needed.  

 

Consultation Question 128 

17.190 We provisionally propose that, where the leaseholder of a flat also holds an 
intermediate lease in respect of that flat, the intermediate lease of that flat 
should not be acquired on any collective freehold acquisition of the premises. 

Do consultees agree? 

Paragraph 16.123 

 This will depend on whether that lease is of a substantially longer term than 
the current flat lease. Generally these leases should not be acquired as they 
can be the majority of the occupational term.  

 

Consultation Question 129 

17.191 We provisionally propose that, in a collective freehold acquisition claim, where 
there is an intermediate lease of the whole building, but not all the flats within 
the building are let on long sub-leases (so the intermediate leaseholder would 
be treated as the qualifying tenant of some of the flats), either: 

(1) the whole of the intermediate lease should not be acquired; or 

(2) the whole of the intermediate lease should be acquired, but there 
should be a leaseback to the intermediate leaseholder of flats of 
which he or she would be the qualifying tenant? 

Do consultees agree with either of these alternative proposals? If so, which 
approach is preferred and why? 

Paragraph 16.125 

 We agree. 

 

Consultation Question 130 

17.192 We provisionally propose that, as part of any collective freehold acquisition 
claim: 

(1) leases containing common parts together with other property should 
continue to be capable of being acquired by the nominee purchaser 
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where it is reasonably necessary for the proper management or 
maintenance of those common parts; and 

(2) the Tribunal should have power to sever a lease containing 
common parts together with other property, or to introduce new or 
varied easements to ensure proper management or maintenance of 
those common parts, as an alternative to ordering that the whole of 
the lease be acquired by the nominee purchaser. 

Do consultees agree? 

Paragraph 16.129 

 We agree. 

 

Consultation Question 131 

17.193 We provisionally propose that a lease of common parts granted for 
development purposes should not be acquired by a nominee purchaser on a 
collective freehold acquisition claim unless: 

(1) the severance of any part of that lease; and/or 

(2) the introduction of new, or the variation of existing, easements; 

would both permit the proper management of any common parts, and 
substantially preserve the intended development. 

Do consultees agree? 

Paragraph 16.133 

 We agree. 

 

Consultation Question 132 

17.194 We provisionally propose that leaseholders holding sub-leases granted out of 
leases that had previously been extended under the existing or any future 
statutory enfranchisement regime should be entitled to bring, or participate in, 
an enfranchisement claim. 

Do consultees agree? 

Paragraph 16.137 

 We agree. 

 



 

Consultation Question 133 

17.195 We provisionally propose that the separate designations of “Minor Superior 
Tenancy” and “Minor Intermediate Leasehold Interest” and the formulae 
relating to them should be removed. Those interests which currently fall within 
the existing definitions would then be valued on the same basis as all other 
intermediate leases. 

Do consultees agree? 

17.196 If not, do consultees agree that the thresholds in the formulae that apply to a 
Minor Superior Tenancy and/or a Minor Intermediate Leasehold Interest ought 
to be increased? 

Paragraph 16.140 

  

 

 

 

 

 

Consultation Question 134 

17.197 We provisionally propose that, on any individual lease extension claim, the 
rent payable by an intermediate landlord should be commuted on a pro rata 
basis. Primarily this approach would avoid creating a negative value in an 
intermediate lease, which the leaseholders could use to their advantage in the 
way that was done in the case of Alice Ellen Cooper-Dean Charitable 
Foundation Trustees v Greensleeves Owners Limited. 

Do consultees agree? 

Paragraph 16.142 

  

 

 

 

 

Consultation Question 135 
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17.198 We welcome evidence as to the likely impact (financial and otherwise) on 
landlords of a new statutory duty requiring them to act with reasonable care 
and skill, and in good faith, in respect of the interests of other landlords. 

Paragraph 16.143 
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UK Finance 

UK Finance represents over 250 of the leading firms providing finance, banking, markets and 
payments-related services in or from the UK. UK Finance has been created by combining most of the 
activities of the Asset Based Finance Association, the British Bankers’ Association, the Council of 
Mortgage Lenders, Financial Fraud Action UK, Payments UK and the UK Cards Association. 
 
UK Finance members have an interest in leasehold reform both as mortgage lenders accounting for 
98% of the residential mortgage market which regularly lends to those purchasing leasehold 
properties, and as commercial banks and financial services firms providing services and finance to 
those investing in freeholds as well as direct investment. 
 
 
Consultation response approach 
 
This consultation response will cover the areas of interest to our members and will not attempt to 
address every question raised in the consultation. 
 

Mortgage lending on leasehold properties 

Lending on leasehold properties presents additional risks compared to lending on freehold. These can 
be broadly categorised as:  
 
 Risks around the property’s marketability, saleability and value, which depend on the lease term 

left and the terms of the lease.  

 Risks for the lender’s interest in the property if the borrower tenant breaches the lease in some 
way, triggering the landlord’s rights of forfeiture.  

 Challenges in assessing the borrower’s future ability to afford the mortgage payments, given 
financial obligations under the lease (both known and unknown).  

 
In recent years poor practices in the leasehold market have been highlighted in the media and 
elsewhere. Mortgage lenders share the Government’s concerns about inappropriate use of leasehold, 
and unfair costs such as aggressively escalating ground rents. We want to see consumers supported, 
these poor practices ended and any home owners with unfair leases receive redress.  

We also recognise that leasehold has a long and largely successful history. It is an appropriate tenure 
in the right circumstances and the focus should be on resolving issues rather than looking for a 
revolution in a property market which mostly works well.  



                                                                                                                               
Leasehold enfranchisement 

UK Finance supports the overall aim of making the leasehold enfranchisement process easier, 
cheaper and quicker and is broadly in favour of the measures suggested by the Law Commission to 
achieve this. Overall they would make leasehold property more attractive and valuable for the 
homeowner, secure for lenders, and cheaper for the leaseholder.  
 
The Commission has broken its proposals down into four sections, as we have the following 
comments to make on each of those. 
 
What should enfranchisement rights be? 
 
UK Finance largely agrees with the proposals for a “new, coherent and streamlined regime” with the 
following rights: 
 

1) A universal right to a lease extension 
2) A right for leaseholders to acquire a freehold of a building individually, or of a building or 

estate collectively 
3) A ‘right to participate’ for leaseholders who did not participate initially. 

 
We agree that, in principle, where there are current obligations within the lease these should be 
retained after enfranchisement. However, any covenants (whether replicating existing lease terms or 
including those from the proposed list of non-contentious, modernised terms) should be subject to 
scrutiny and challenge so that the acquirers of a freehold do not face unfair costs. 
 
Who should be entitled to exercise enfranchisement rights? 
 
UK Finance agrees that the separation of ‘house’ and ‘flat’ within the enfranchisement regime is 
unnecessary and supports their replacement with one category of ‘residential unit’.  
 
We also support the definition of ‘residential unit’ as a separate, independent set of premises that 
constitutes or forms part of a building constructed or adapted for the purposes of a dwelling and with 
permitted use as a residence.  
 
UK Finance supports the simplification of the criteria for enfranchisement and the removal of: the 
criteria based on financial limits, the requirement to own a lease for at least two years prior to making 
a claim, and the restriction of leaseholders who own three or more flats in a building being qualifying 
leaseholders in collective enfranchisement claims. 
 
We do have some concern about the limit of 25% of non-residential use being extended to all freehold 
acquisition claims. As noted in the consultation, this is problematic in the case of flats above shops 
and it is generally difficult for mixed-use properties or estates. A more flexible approach could be 
helpful where there is agreement on the acquisition of the freehold by the parties involved.  
 
How should enfranchisement rights be exercised? 
 
UK Finance supports the installation of a single, simple procedure for applying for an enfranchisement 
claim. We do not intend to make specific comments on the details of the proposed process from the 
Law Commission, except where it directly affects mortgage lenders. 
 
What should it cost to enfranchise? 
 
In general, UK Finance supports the aim of creating a clear, simple process of enfranchisement that is 
transparent for leaseholders and fair on freeholders.  



                                                                                                                               
 
We understand that the Law Commission has been tasked with putting forward proposals that will 
make enfranchisement cheaper for leaseholders, and we understand the reasons for that. We are 
pleased, however, that the consultation acknowledges the human rights implication of wholescale 
enfranchisement reform and the difficulties that undue losses for freeholders would entail. Measures 
that unduly penalise freeholders who have made an investment in freehold and could expect a 
reasonable return from it would be unfair. There is a balance to be struck between making the 
enfranchisement cheaper for leaseholder and ensuring that freeholders are still adequately 
compensated.  
 
 
 
Consultation Questions 
 
UK Finance answers in red.  
 
Consultation Question 1. 
 
We invite the views of consultees as to whether a reformed enfranchisement regime should treat 
particular issues differently in England and in Wales. Consultees are welcome to share their views on 
this point here, or in response to questions which we ask later on particular issues. 
 
Mortgage lenders would prefer the different administrations in the UK to put in place similar 
measures. Lenders generally operate across borders and having to embed different practices within 
their systems can be time-consuming and lead to an unnecessary financial cost.   
 
Consultation Question 2. 
 
We provisionally propose that leaseholders of both houses and flats should be entitled, as often as 
they so wish (and on payment of a premium), to obtain a new, extended lease at a nominal ground 
rent. Do consultees agree? 
 
Yes.  
 
The level of ‘nominal ground rent’ is being addressed in the MHCLG consultation ‘implementing 
reforms to the leasehold system in England’. UK Finance has responded to that consultation and we 
would draw the Law Commission’s attention to our comments relating to the proposal to cap the 
ground rent on all new leases to a maximum of £10. 
 
We invite the views of consultees as to: 
(1) the appropriate length of such a lease extension; and 
(2) the points at which the landlord should be entitled to terminate the lease (paying appropriate 
compensation to the leaseholder) for the purposes of redevelopment. 
 
1) Leaseholders would benefit from enjoying long-term security of tenure in their homes and this 

would also benefit mortgage lenders. Extensions of perhaps 100-125 years may be preferable, 
although we appreciate that this would need to be balanced against the cost of a longer extension 
period. 

2) We do not think it fair that leaseholders who pay to extend their lease should be subject to an on-
going risk that they could be forced out of their home to allow for redevelopment. Lenders would 
largely be protected in the event of this happening, but from a leaseholder point-of-view  minimum 
opportunities for terminating a lease would clearly be preferable. 

 
Consultation Question 3. 



                                                                                                                               
 
We invite the views of consultees as to whether the right to a lease extension should in all cases be a 
right to an extended term at a nominal ground rent, or whether leaseholders should also have the 
choice: 
(1) only to extend the lease (without changing the ground rent); or 
(2) only to extinguish the ground rent (without extending the lease). 
 
There may be some circumstances where extending a lease at nominal ground rent may be more 
expensive than either of the other two options. In our response to the MHCLG ‘implementing reforms 
to the leasehold system in England’ consultation we made clear the importance of helping those 
leaseholders who currently have leases which are unfair. Keeping options open that would enable 
them to rectify issues with these leases would be sensible. For example, a leaseholder with onerous 
ground rent terms may want to take up option 2 in the question above. 
 
There is, however, a risk that leaseholders will be pressured into exercising options which are not 
beneficial to them if they become confused or are poorly advised and informed about any complexity 
in the enfranchisement regime. Guidelines would be needed to ensure that leaseholders are 
protected, setting out the circumstances in which additional choices can be exercised. 
 
Consultation Question 4. 
 
We provisionally propose that: 
(1) a leaseholder claiming a lease extension should be entitled to a lease extension of the whole of 
the premises let under his or her existing lease, whether or not the entirety of the premises falls within 
the curtilage of the building; 
(2) landlords should be able to propose that other land be included within a lease extension, and that 
there should be no time limit within which that proposal can be made; and 
(3) there should be no power for landlords to argue that parts of the premises let under a 
leaseholder’s existing lease should be excluded from a lease extension. 
Do consultees agree? 
 
Yes, as this would seem to benefit leaseholders and gives clarity to both them and mortgage lenders.  
 
Consultation Question 5. 
 
We provisionally propose that a lease extension should automatically: 
(1) be subject to any mortgage that is secured over the existing lease, and 
(2) bind the landlord’s mortgagee. 
Do consultees agree? 
 
Mortgage lenders may be concerned that any new rules providing for the automatic substitution of 
existing leasehold interests (held under the terms of an existing mortgage) with the newly created, 
extended lease will not maintain the value, integrity and enforceability of the security and may not 
involve workable and watertight procedures. 
 
In principle, however, we acknowledge the aim of the proposal and welcome measures to reduce 
documentation and procedural formalities and streamline processes. Additional work with 
conveyancers, lenders, the Land Registry and other parties would be needed to ensure that this 
proposal is workable and achieves its aims.   
 
Consultation Question 6. 
 
We provisionally propose that (except in the case of Aggio-style leases and cases where the common 
parts of a building are owned and managed by a third party) the terms of a lease extension (other 



                                                                                                                               
than the length of the term and the ground rent) should be identical to the terms of the existing lease, 
save where either party has elected to include terms drawn from a prescribed list of non-contentious 
modernisations. Do consultees agree? 
We invite the views of consultees as to the terms that should be included within such a prescribed list. 
Do consultees consider that it would be appropriate to adopt a standard or model lease for Aggio-
style leases? Alternatively, would it be appropriate to use a standard or model lease as a starting 
point in such cases? 
 
UK Finance agrees that this approach would reduce the scope for negotiations and related increased 
costs.  
 
We welcome the suggestion in the consultation that the list of terms should be non-contentious and 
reflect the best practices expected by mortgage lenders. It would also be helpful that they be 
developed with the various stakeholders involved in the process (such as valuers and conveyancers) 
to ensure that any changes do not result in additional processes, such as new valuations. It will also 
be necessary to ensure that, in developments, lease changes do not result in conflict between 
leaseholders with extended and non-extended leases.  
 
We recommend that the prescribed items should accord with the requirements of the UK Finance 
Mortgage Lenders’ Handbook. 
 
Consultation Question 7. 
 
Do consultees consider that the ability of parties to enter into a lease extension outside the 1967 and 
1993 Acts creates significant problems in practice? What steps, if any, do consultees consider could 
be taken to control or limit the use or impact of parties entering into a lease extension outside of a 
new statutory enfranchisement regime? 
 
Some lenders have raised concerns that the current position of agreeing extensions outside of the 
Acts can be disadvantageous to leaseholders if they do not understand the technicalities they are 
agreeing to. For example, if they agree to ground rent commitments they could have avoided by 
exercising their statutory rights, or if the costs and any premium of extending under the Acts are more 
favourable than the aggregated costs (including future liabilities) arising from a voluntary 
arrangement. New measures currently under discussion by MHCLG to ensure that service charges, 
ground rents and rent reviews are set at an acceptable level could be made to apply to voluntary 
lease extensions to help relieve these concerns.   
 
It is our understanding that many current lease extensions are completed outside the statutory 
process and it should also be recognised that voluntary extensions can have significant advantages to 
both leaseholders and freeholders. Removing any flexibility to conclude an agreement that is outside 
the Act would not be in the interest of any party, although in most cases the attractiveness of this 
option is likely to be significantly reduced if the statutory process in simplified. It is important that 
leaseholders entering into any leasehold extension fully understand the terms of the contract they are 
entering into and, where this involves an extension outside the relevant Acts, how this compares to 
them completing a transaction through the statutory route. Consideration could be given to it being a 
prerequisite of any extension outside the Act that the leaseholder receives full and independent 
advice on their options. 
 
Consultation Question 8. 
 
We invite consultees to tell us about their experiences in practice of the statutory provisions under the 
1967 and 1993 Acts which enable a landlord and leaseholder, with court approval, to enter into a 
lease extension under which the leaseholder is precluded from exercising further enfranchisement 
rights in the future. Do consultees consider that similar provision should be made under any new 



                                                                                                                               
enfranchisement regime? 
  
UK Finance is not proposing to answer this question. 
 
Consultation Question 9. 
 
To what extent would our proposed uniform right to a lease extension at a nominal ground rent, for 
both houses and flats, increase the likelihood of leaseholders seeking lease extensions under (future) 
enfranchisement legislation? 
 
Logically it would make sense for these to be an increase, but we cannot speculate as to what this 
would be. 
 
Consultation Question 10. 
 
We welcome evidence as to whether, and if so, how, an increase in the length of a statutory lease 
extension would affect: 
(1) the leasehold market; and 
(2) the mortgageability of leases. 
 
Beyond a certain level increasing the length of a statutory lease extension has little effect on the 
mortgageability of leases, although there are differences in lender requirements and meeting the 
majority of these gives additional options to leaseholders and is beneficial to a certain degree. Making 
the process of extending a lease cheaper and easier may have a greater effect on mortgageability 
overall. 
 
Consultation Question 11. 
 
We have asked whether leaseholders should have the option of: 
(1) extending their leases without changing the ground rent; or 
(2) extinguishing their ground rent without extending the term of the lease. 
We welcome evidence as to the likely uptake of these options by leaseholders. 
 
UK Finance does not have evidence on this. 
 
Consultation Question 12. 
 
To what extent does the current ability of parties negotiating a lease extension to include such terms 
as they may agree in the lease extension: 
(1) increase the duration and cost of the enfranchisement process; 
(2) increase the potential for disputes; and 
(3) lead to the imposition of onerous or undesirable terms upon leaseholders under the lease 
extension, resulting in additional future costs to leaseholders? 
17.18 To what extent would restricting parties’ ability to introduce new terms into a lease extension to 
terms which are drawn from a prescribed list: 
(1) reduce the time and cost involved in acquiring a lease extension; 
(2) reduce the potential for disputes; and 
(3) reduce future costs to leaseholders arising from the terms of the lease extension? 
17.19 Would this reform lead to a higher proportion of leaseholders seeking to exercise their right to a 
lease extension? 
 
UK Finance does not have evidence on this. 
 
Consultation Question 13. 



                                                                                                                               
 
We provisionally propose that, where an individual freehold acquisition claim is made: 
(1) the leaseholder should be entitled to a transfer of: 
(a) the whole of the building in which his or her residential unit is situated, even if parts of that building 
are not included within his or her existing lease; and 
(b) the whole of his or her premises let under the existing lease, whether or not the entirety of those 
premises falls within the curtilage of the building; and 
(2) there should be no statutory deadline or time limit for landlords to propose that other land originally 
let to the leaseholder, but now assigned to another, should also be included in the transfer, or that 
parts of the premises that are above or below other premises in which he has an interest should be 
excluded from the transfer. 
Do consultees agree? 
 
Yes. This seems reasonable. 
 
Consultation Question 14. 
 
We provisionally propose that, where an individual freehold acquisition claim is made: 
(1) any mortgage secured against the freehold title should automatically be discharged upon 
execution of the transfer; but 
(2) the leaseholder should be under a duty to pay: 
(a) the whole of the price; or 
(b) (if less) the sum outstanding under the mortgage; to the mortgagee or, alternatively, into court; and 
(3) any sums due from the leaseholder to the landlord should be reduced by any sums paid under (2) 
above. 
Do consultees agree? 
 
We have several queries about this proposal and would appreciate further discussion on the 
practicalities of how it would work including: 
 

- How the automatic discharge would be managed by conveyancers; 
- How redemption arrangements would work and what would happen in the event of errors; 
- What happens if a charge over the free is commercial; 
- What stage ‘upon execution of the transfer’ refers to exactly. 

 
We also provisionally propose that where an individual freehold acquisition claim is made – save in 
the case of estate rentcharges imposed to secure positive covenants – a landlord should be under a 
duty to use his or her best endeavours to redeem any rentcharge. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 15. 
 
We invite the views of consultees as to whether a leaseholder making an individual freehold 
acquisition claim should acquire the freehold subject to the rights and obligations on which the 
freehold is currently held, or on terms reflecting the rights and obligations contained in the existing 
lease. 
We provisionally propose that, on an individual freehold acquisition claim, additional terms may only 
be added to the transfer where the leaseholder elects to include a term drawn from a prescribed list of 
terms. 
Do consultees agree? 
We invite the views of consultees as to the types of additional terms that should be included within 
such a prescribed list. 



                                                                                                                               
 
Yes. We have no comment about the terms that should be included with a prescribed list other than 
that they must always be conducive to ensuring a ‘good and marketable title’ for when conveyancers 
come to certify title to a lender. 
 
Consultation Question 16. 
 
We invite the views of consultees as to whether, where a leaseholder’s existing lease contains rights 
and obligations in respect of land that is to be retained by the landlord, the leaseholder should (where 
there is no current estate management scheme in place) acquire the freehold subject to terms in 
respect of the retained land that: 
(1) reflect the rights and obligations set out in the leaseholder’s existing lease; or 
(2) appear within a prescribed list of appropriate covenants. 
We invite the view of consultees as to the types of terms that should be included within such a 
prescribed list. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 17. 
 
We provisionally propose that any obligation owed to a landlord of an estate by a leaseholder who 
has acquired the freehold of their premises should be enforceable whether or not the landlord has 
retained land that benefits from that obligation. 
Do consultees agree? 
We invite the views of consultees as to whether unpaid sums due from a leaseholder who has 
acquired the freehold of their premises to a landlord of an estate should be capable of being charged 
against the freehold and enforced by the landlord as if he or she were a mortgagee of the property. 
 
UK Finance assumes that this proposal would not give the landlord a first charge over the property, as 
that would affect the mortgageability of the property and would be unacceptable to mortgage lenders.  
 
It would make more sense for unpaid sums to be cleared when the freehold is acquired through a 
separate process to avoid any unintended consequences for the non-payment of potentially trivial 
sums. 
 
Consultation Question 18. 
 
We provisionally propose that where a leaseholder’s existing lease does not contain rights and 
obligations in respect of land that is to be retained by the landlord, the leaseholder should (where 
there is no current estate management scheme in place) acquire the freehold subject to terms in 
respect of the retained land that appear within a prescribed list of appropriate covenants. 
Do consultees agree? 
We invite the views of consultees as to the types of terms that should be included within any 
prescribed list. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 19. 
 
Do consultees believe that the ability of parties to enter into a transfer of the freehold of a house 
outside the 1967 Act creates significant problems in practice? 
What steps, if any, do consultees believe could be taken to control or limit the use or impact of parties 
entering into a freehold transfer to an individual leaseholder outside of a new statutory 
enfranchisement regime? 



                                                                                                                               
 
Previous comments in our response to Question 7 about acting outside of the Act apply here. 
Leaseholders should not be disadvantaged because they do not understand or appreciate the 
implications of acting outside of the Act and protections should be put in place for those that do use 
that route. 
 
Consultation Question 20. 
 
To what extent does the current ability of parties negotiating the terms of a claim to acquire the 
freehold of a house to agree the terms of the freehold transfer without restriction: 
(1) increase the duration and cost of the enfranchisement process; 
(2) increase the potential for disputes; and 
(3) lead to the inclusion of unusual terms within the freehold transfer, resulting in additional future 
costs to former leaseholders? 
To what extent would limitations on the ability of parties to include new rights and obligations in a 
freehold transfer to an individual leaseholder: 
(1) reduce the time and cost involved in acquiring the freehold individually; 
(2) reduce the potential for disputes; and 
(3) reduce future costs to former leaseholders arising from the terms of the freehold transfer? 
Would this reform result in a higher proportion of leaseholders seeking to exercise their right of 
individual freehold acquisition? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 21. 
 
We provisionally propose: 
(1) a general requirement that a collective freehold acquisition claim must be carried out by a nominee 
purchaser which is a company; and 
(2) an exception to the above requirement where: 
(a) the premises to be acquired contain four residential units or fewer; 
(b) all residential units are held on long leases; 
(c) the leaseholders of all residential units are participating in the claim; 
and 
(d) all those leaseholders agree. 
Do consultees agree? 
Do consultees consider that some of the requirements of company law are inappropriate or onerous 
for a nominee purchaser company and should be relaxed? 
If so, please tell us which. 
 
UK Finance agrees in principle. It may be worth considering this alongside the proposals for a 
leasehold owner of one unit to be able to carry out a collective freehold acquisition of a building 
consisting of two residential units. The procedural requirements and costs of setting up and running a 
nominee company in those sorts of circumstances may not be warranted.   
 
Consultation Question 22. 
 
We provisionally propose that the nominee purchaser company used for a collective freehold 
acquisition claim must be a company limited by guarantee. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 23. 



                                                                                                                               
 
We provisionally propose that the articles of association of any nominee purchaser company 
exercising the right of collective freehold acquisition must contain certain prescribed articles. We also 
propose that those prescribed articles may only be departed from where: 
(1) all the residential units within the premises are held on long leases; and 
(2) the leaseholders of all residential units are members of the nominee purchaser company. 
Do consultees agree? 
We invite the views of consultees as to: 
(1) the matters in respect of which it would be desirable for articles to be prescribed; and 
(2) any matters in respect of which it would be desirable to require provision in the articles of 
association, albeit with some freedom as to that provision. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 24. 
 
We provisionally propose that a nominee purchaser company, having carried out a collective freehold 
acquisition, be restricted from disposing of the premises acquired, save where: 
(1) all the residential units within the premises are held on long leases; 
(2) the leaseholders of all residential units are members of the nominee purchaser company; and 
(3) all members of the company agree with the proposed disposition; 
OR 
(4) the Tribunal makes an order permitting the proposed disposition. 
Do consultees agree? 
We invite the views of consultees as to the grounds on which the Tribunal should be empowered to 
permit a disposition of the premises acquired collectively by a nominee purchaser company. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 25. 
 
We provisionally propose that the right of collective freehold acquisition should extend to the 
acquisition of the freehold of an entire estate consisting of multiple buildings. 
Do consultees agree? 
 
Yes. 
 
We invite the views of consultees as to how such a right might operate. Do consultees consider that 
there are any problems with the approach we have suggested at paragraph 6.95, or any other issues 
for which we would need to provide? 
 
UK Finance does not have a view on this. 
 
Consultation Question 26. 
 
We provisionally propose that a nominee purchaser carrying out a collective freehold acquisition 
should acquire: 
(1) the freehold to the building or buildings in which the flats are situated, including any common 
parts; and 
(2) any other land let with the flats within the building. 
Do consultees agree? 
We provisionally propose that a nominee purchaser carrying out a collective freehold acquisition 
should be entitled to acquire the freehold of other land over which the leaseholders exercise rights in 



                                                                                                                               
common, provided that the right is shared only with other occupiers within the building(s) being 
acquired. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 27. 
We provisionally propose that, on a collective freehold acquisition: 
(1) any mortgage secured against the freehold title should automatically be discharged upon 
execution of the transfer; but 
(2) the nominee purchaser should be under a duty to pay: 
(a) the whole of the price, or 
(b) (if less) the sum outstanding under the mortgage, to the mortgagee or, alternatively, into court; and 
(3) any sums due from the nominee purchaser to the landlord should be reduced by any sums paid 
under (2) above. 
Do consultees agree? 
17.49 We also provisionally propose that on a collective freehold acquisition – save in the case of 
estate rentcharges imposed to secure positive covenants – a landlord should be under a duty to use 
his or her best endeavours to redeem any rentcharge. 
Do consultees agree? 
 
See responses to questions 14 and 55. We would welcome more detail and discussion on the 
proposals. 
 
Consultation Question 28. 
 
We provisionally propose that, where a nominee purchaser making a collective freehold acquisition 
claim is to acquire the whole of the landlord’s freehold interest, any rights and obligations that are not 
ordinarily discharged upon payment of the purchase price should be continued automatically. 
Do consultees agree? What do consultees consider would be the best statutory means by which this 
could be achieved? 
We provisionally propose that, where a nominee purchaser making a collective freehold acquisition 
claim is to acquire the whole of the landlord’s freehold interest, the parties should only be able to 
adopt additional covenants if those covenants are drawn from a list of prescribed covenants. 
Do consultees agree? Which covenants do consultees consider should be included 
within such a prescribed list? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 29. 
 
We invite the views of consultees as to whether, on a collective freehold acquisition claim where the 
leaseholders’ existing leases contain rights and obligations in respect of land that is to be retained by 
the landlord, the nominee purchaser should (where there is no current estate management scheme in 
place) acquire the freehold subject to terms in respect of the retained land that: 
(1) reflect the rights and obligations set out in the leaseholders’ existing leases; 
or 
(2) appear within a prescribed list of appropriate covenants. 
We invite the views of consultees as to the types of term that should be included within such a 
prescribed list. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 30. 



                                                                                                                               
We provisionally propose that, on a collective freehold acquisition claim where the leaseholders’ 
existing leases do not contain rights and obligations in respect of land that is to be retained by the 
landlord, the nominee purchaser should (where there is no current estate management scheme in 
place) acquire the freehold subject to terms in respect of the retained land that appear within a 
prescribed list of appropriate covenants. 
Do consultees agree? 
We invite the views of consultees as to the types of terms that should be included within such a 
prescribed list. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 31. 
 
We provisionally propose to introduce a new power for leaseholders exercising the right of collective 
freehold acquisition to insist, if they so choose, that the freeholder take a leaseback or leasebacks of 
all parts of the premises (other than common parts) which are not let to participating leaseholders. 
Do consultees agree? 
 
UK Finance would be keen to know that the proposed leaseback of flats/leasehold units owned by 
qualifying but non-participating leaseholders will not in any way affect the security held by residential 
mortgage lenders over those leasehold units or adversely affect the security held by a residential 
mortgage lender over a freehold unit in the premises (see also question 55). 
 
Consultation Question 32. 
 
We provisionally propose that, where premises have been the subject of a collective freehold 
acquisition claim, the leaseholders in those premises should be prohibited from making a further 
collective freehold acquisition claim in respect of the same premises for a set period. 
Do consultees agree? 
We provisionally propose that five years would be an appropriate duration for such a prohibition. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 33. 
 
Do consultees believe that the ability of parties to enter into a transfer of the freehold of a block of 
flats outside the 1993 Act creates significant problems in practice? 
 
Please see previous responses to questions about acting outside of the Act and the need to ensure 
that leaseholders are protected. 
 
What steps, if any, do consultees believe could be taken to control or limit the use or impact of parties 
entering into a freehold transfer to a group of leaseholders outside of a new statutory enfranchisement 
regime? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 34. 
 
We provisionally propose a new right to participate: the right for leaseholders who did not participate 
in a prior collective freehold acquisition claim, or who did not qualify for the right at the time of the 
prior claim, subsequently to purchase a share of the freehold interest held by those who did 
participate. 



                                                                                                                               
Do consultees agree? 
 
Yes. 
 
Do consultees consider that the right to participate should be available only in respect of collective 
freehold acquisition claims completed in the future, or also in respect of collective enfranchisement 
claims that completed before commencement of the new regime? 
We have identified at paragraph 6.156 a number of issues which will need to be addressed in order 
for the right to participate to operate successfully. We invite consultees to share with us their views on 
how these issues might be resolved, and to tell us of any further difficulties they foresee with the 
operation of the proposed right. 
 
UK Finance does not have a view. 
 
Consultation Question 35. 
 
We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a collective 
freehold acquisition claim to: 
(1) use a company limited by guarantee as the nominee purchaser; 
(2) comply with the applicable rules of company law; and 
(3) use a set of partly-prescribed articles of association for the company limited by guarantee. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 36. 
 
To what extent does the current ability of parties negotiating the terms of a collective enfranchisement 
to agree the terms of the freehold transfer without restriction: 
(1) increase the duration and cost of the enfranchisement process; 
(2) increase the potential for disputes; and 
(3) lead to future difficulties (financial or otherwise) resulting from the inclusion of unusual terms within 
the freehold transfer? 
To what extent would limitations on the ability of parties to include new rights and obligations in a 
freehold transfer to a nominee purchaser: 
(1) reduce the time and cost involved in acquiring the freehold collectively; 
(2) reduce the potential for disputes; and 
(3) reduce future difficulties (financial or otherwise) resulting from the inclusion of unusual terms within 
the freehold transfer? 
Would this reform result in a higher proportion of leaseholders seeking to exercise the right of 
collective freehold acquisition? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 37. 
 
To what extent would our proposed new ability for leaseholders exercising the right of collective 
freehold acquisition to require the freeholder to take leasebacks of all parts of the premises (other 
than common parts) which are not let to participating leaseholders make collective freehold 
acquisition more affordable? Would this reform result in a higher proportion of leaseholders seeking to 
exercise the right of collective freehold acquisition? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 38. 



                                                                                                                               
 
We provisionally propose to replace the language of “houses” and “flats” with the new concept of a 
“residential unit”. 
Do consultees agree? 
 
Yes. 
 
Do consultees think that our proposed definition of a “residential unit”, set out at paragraphs 8.37 to 
8.56, will work successfully in practice? 
 
Yes.  
 
We provisionally propose to exclude business leases from enfranchisement rights. Do consultees 
agree? If so, do consultees agree that the best method of achieving this exclusion is by restricting 
enfranchisement rights to leases which permit residential use? 
 
Yes. 
 
Consultation Question 39. 
We provisionally propose to maintain the requirement that, in general, a leaseholder must have a 
lease which exceeds 21 years in order to qualify for any enfranchisement rights. 
Do consultees agree? 
 
Yes.  
 
Consultation Question 40. 
 
We provisionally propose maintaining the current legal position that separate, concurrent long leases 
between the same landlord and leaseholder may be treated as if they were a single long lease. 
Do consultees agree? 
We provisionally propose maintaining the current legal position that renewals or statutory 
continuations of long leases are also to be treated as long leases. Further, we propose adopting 
(across the board) the 1967 Act’s approach to consecutive long leases, in treating them as a single 
long lease. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 41. 
 
We provisionally propose that all qualifying criteria for enfranchisement rights based on financial limits 
(both the low rent test and rateable values) be removed. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 42. 
 
We provisionally propose that the requirement to own premises for two years before exercising 
enfranchisement rights in respect of those premises be abolished. 
Do consultees agree? 
 
Yes. 
 



                                                                                                                               
Consultation Question 43. 
 
We provisionally propose that the right of individual freehold acquisition should be available where: 
(1) a leaseholder has a long lease over premises which include at least one residential unit which is 
not sublet to another person on a long lease; 
(2) there are no units in the building save for the unit(s) let to the leaseholder under his or her long 
lease; and 
(3) the premises let to the leaseholder comprise either: 
(a) one unit; or 
(b) more than one unit, but: 
(i) none of those units are residential units that are sublet to another person under a long lease; and 
(ii) the floor space of any non-residential units does not exceed 25% of the floor space of all the units 
combined. 
Do consultees agree? 
 
Yes. Although we would question whether the 25% restriction should have a degree of flexibility.  
 
Consultation Question 44. 
 
We provisionally propose that the premises which may be the subject of a freehold acquisition claim 
(whether individual or collective) should be identified in line with the 1993 Act’s definitions of “self-
contained building” and “self-contained part of a building”. 
Do consultees agree? 
We provisionally propose that, otherwise, the “building” in which a unit is contained can be defined 
simply as a built structure with a significant degree of permanence which can be said to change the 
physical character of the land. 
Do consultees agree? 
 
Yes.  
Consultation Question 45. 
 
We invite consultees’ views on the desirability and workability of creating a discretion for the Tribunal 
to authorise, in limited circumstances, a freehold acquisition (whether individual or collective) where 
this would not otherwise be possible because the building or part of building concerned is not, or 
might not be, self-contained. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 46. 
 
We provisionally propose that it is appropriate to apply a maximum percentage limit on non-residential 
use to individual freehold acquisition claims concerning premises containing multiple units. 
Do consultees agree? 
We provisionally propose that that limit should be the same as that which applies to collective freehold 
acquisition claims. 
Do consultees agree? 
We provisionally propose that the limit should be set at 25% of the internal floor space (excluding 
common parts). 
Do consultees agree? 
 
Yes. Although we would question whether the 25% restriction is too narrow.  
 
Consultation Question 47. 
 



                                                                                                                               
We provisionally propose to maintain an equivalent of the current requirement that, for a collective 
enfranchisement, there must be a minimum of two or more flats held by qualifying tenants in the 
premises to be acquired. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 48. 
 
We provisionally propose to maintain an equivalent of the current requirement that, for a collective 
enfranchisement, at least two-thirds of the flats in the premises to be acquired must be let on long 
leases. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 49. 
 
We provisionally propose that the leaseholders of at least half of the total number of residential units 
in the premises to be acquired must participate in a collective freehold acquisition. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 50. 
 
We provisionally propose to remove the requirement that, in the case of a building containing only two 
residential units, both leaseholders must participate in a collective freehold acquisition claim. 
Do consultees agree? 
 
Yes. 
 
We note from the proposals in Question 21 that one participating leaseholder may have to purchase 
the freehold in the name of a nominee purchaser company of which that leaseholder would 
presumably be the sole member and director. As a matter of policy, some mortgage lenders may be 
reluctant to lend against the leasehold title in circumstances where the freehold is under the control of 
a single leaseholder and there is accordingly a risk of the landlord being uncooperative. This point 
could apply equally to the circumstances described in question 55. 
 
If the freehold were purchased in the personal name of the participating leaseholder, their existing or 
future mortgagee is likely to require security over the freehold title as well as the leasehold title. 
 
 
Consultation Question 51. 
 
We provisionally propose to remove the current prohibition on leaseholders of three or more flats in a 
building being qualifying tenants for the purposes of a collective enfranchisement claim. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 52. 
 



                                                                                                                               
We provisionally propose the continuation of the 25% limit on non-residential use in collective freehold 
acquisition claims. 
Do consultees agree? 
 
Yes. Although we would question whether the 25% restriction should have a degree of flexibility..  
 
Consultation Question 53. 
 
We provisionally propose the continuation of the exceptions from collective freehold acquisition claims 
for resident landlords and operational railway tracks. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 54. 
 
We provisionally propose that the qualifying criteria for the collective freehold acquisition of an estate 
ought to correspond to those for the collective freehold acquisition of a single building. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 55. 
 
We invite the views of consultees as to whether there should be an exception to the two-or-more flats 
requirement and the two-thirds condition in the case of buildings consisting of two residential units, so 
as to enable a “collective” freehold acquisition by the leaseholder of one unit where the other is 
retained by the landlord of the building. 
 
We are concerned about the position of a landlord’s mortgage lender in this scenario. Their existing 
security would comprise the landlord’s freehold title (subject to the leaseholder’s long lease). As we 
understand the proposals, the freehold title would be transferred to the nominee purchaser company 
(potentially with a leaseback of the retained unit).  
 
There appears to be a significant risk to the mortgage secured against the freehold residential unit.  
This is particularly so in light of the proposals set out at Question 27: that the mortgage secured 
against the freehold will be automatically discharged on execution of the transfer. There seems to be 
a possibility that a mortgagee may lose its security over the freehold unit/title, whether or not the 
premium is sufficient to fully repay all sums due and irrespective of any leaseback of the retained unit. 
 
We note also that only some buildings configured in this way would be excluded from collective 
enfranchisement rights by virtue of there being a resident landlord. There must be a question of 
fairness – and potential impacts on value - around an individual landlord being forced to relinquish the 
freehold title to their home and accept a leaseback. 
 
 
Consultation Question 56. 
 
We provisionally propose that the 25% limit on non-residential use should apply to two-unit buildings 
as it does to any other multi-unit building. Do consultees agree? 
If consultees disagree, how should two-unit buildings be treated differently? Do consultees favour: 
(1) a proviso to the effect that a non-residential unit can be treated as residential where its use is 
“ancillary” or “complementary” to residential use of another unit; 
(2) a higher percentage limit; or 



                                                                                                                               
(3) a sunset clause? 
Alternatively, is there another potential approach we should consider? 
 
This proposal may have the effect of excluding some freeholds which can currently be acquired by an 
individual leaseholder and a different treatment may therefore be warranted. Mortgageability will 
depend on the configuration and use of the individual property and the policies of different residential 
and/or commercial mortgage lenders to lending against flats above shops. 
 
Consultation Question 57. 
 
Do consultees think that the ability of a head lessee of a block of flats to acquire the freehold of that 
block individually is a significant problem with our proposed scheme, compared with the reality under 
the current law? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 58. 
 
Do consultees consider it desirable to attempt to restrict the enfranchisement rights of commercial 
investors further than the current law does? 
If so, do consultees consider that it might be possible successfully to restrict the enfranchisement 
rights of commercial investors: 
(1) by means of a residence test; or 
(2) by the adoption of a reduced definition of a residential unit, to exclude units which are let on short 
residential tenancies? 
Are there any other options we should consider? 
 
No. UK Finance believes it would not be desirable to attempt to restrict the enfranchisement rights of 
commercial investors further than the current law does. 
 
Consultation Question 59. 
 
How and to what extent has the exercise of enfranchisement rights been slowed down, prevented, or 
made more costly by: 
(1) the qualifying criteria based on financial limits (the low rent test and rateable values) under the 
1967 Act; 
(2) the difficulty in categorising premises as either flats or houses; 
(3) the uncertainty surrounding the definition of a “house” under the 1967 Act and the definition of a 
“self-contained building” under the 1993 Act; 
(4) the two-year ownership rule under the 1967 Act and (in respect of lease extensions) the 1993 Act; 
and 
(5) the general complexity and inaccessibility of the qualifying criteria for enfranchisement rights? 
To what extent would our proposed reforms to qualifying criteria reduce: 
(1) the duration and cost of the enfranchisement process; and 
(2) the number of disputes arising under the enfranchisement regime? 
 
UK Finance does not have evidence on this. 
 
Consultation Question 60. 
 
We welcome evidence as to the likely effect of further restrictions on the ability of commercial 
leaseholders to enfranchise (whether at all, or at a higher premium than other leaseholders) on: 
(1) the leasehold market; 
(2) the wider housing market; and 



                                                                                                                               
(3) the economy more broadly. 
 
UK Finance does not have evidence on this. 
 
Consultation Question 61. 
 
We provisionally propose: 
(1) that shared ownership leaseholders should be entitled to a lease extension which is of the same 
length as that available to any other leaseholder; and 
(2) that the terms of the lease extension must replicate any terms of the existing lease which relate to 
its shared ownership nature. 
Do consultees agree? 
We invite the views of consultees as to: 
(1) the calculation of the premium payable by a shared ownership leaseholder for a lease extension; 
(2) any issues of valuation and procedure which arise where the provider of the shared ownership 
lease is itself a leaseholder; and 
(3) any other issues which may arise on the exercise of the right to a lease extension by a shared 
ownership leaseholder. 
 
There are inconsistencies and complexities in the current law governing the enfranchisement rights of 
owners of shared ownership leases. The Government’s policy decision to allow shared ownership 
owners to have the right to extend their lease and (once stair-cased to 100%) individually purchase or 
participate in a collective enfranchisement of their building will introduce clarity and fairness to this 
area. 
 
UK Finance is not commenting on how this should be implemented.  
 
Consultation Question 62. 
 
We invite the views of consultees as to whether the proposed requirements for a collective freehold 
acquisition claim that: 
(1) two-thirds of the residential units in a building or on an estate must be let on long leases; and 
(2) leaseholders of at least half of the residential units in the building or on the estate must participate 
in the claim; should be relaxed where a building or estate includes residential units let on shared 
ownership leases. 
If consultees think that the requirements should be relaxed, then how should this be done? 
(1) Should shared ownership properties be ignored altogether when determining the number of 
residential units in a building or on an estate, and whether the necessary percentage requirements 
are met? 
(2) Alternatively, should shared ownership leaseholders be treated as long leaseholders for these 
purposes, even though they cannot themselves participate in the collective freehold acquisition? 
(3) Is there another approach which could be used? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 63. 
 
We provisionally propose that: 
(1) shared ownership leases should be required to comply with particular statutory criteria in order to 
be exempt from rights of freehold acquisition; and 
(2) those criteria should be the same regardless of the type of landlord. 
Do consultees agree? 
17.106 We provisionally propose that those statutory criteria should require that the shared ownership 
lease: 



                                                                                                                               
(1) entitles the leaseholder to acquire additional shares in the house at any time, up to a maximum of 
100%, in increments of 25% or less (save in the case of properties in designated protected areas, 
where a lower maximum entitlement should be permissible); 
(2) provides that the price payable for such shares shall be proportionate to the market value of the 
property at the time of acquisition of the shares, and provide for a corresponding reduction in rent 
payable by the leaseholder; and 
(3) entitles the leaseholder to require the landlord’s interest to be transferred to him or her, free of 
charge, at any time after he or she has acquired 100% of the shares in the property. 
Do consultees agree? We also invite the views of consultees as to any other criteria which they 
consider shared ownership leases should be required to satisfy in order to be exempt from rights of 
freehold acquisition. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 64. 
 
We invite the views of consultees as to the treatment of long leases of National Trust properties within 
our new enfranchisement regime. Should National Trust property let on long residential leases: 
(1) be excluded altogether from statutory enfranchisement rights; 
(2) be subject to enfranchisement claims in the same way as any other property; 
or 
(3) be subject to more limited enfranchisement rights than other property? 
If National Trust properties are to enjoy more limited enfranchisement rights than other property, how 
should this limitation be achieved? 
 
National Trust properties on long leases should be excluded from enfranchisement rights. We have 
no comment as to how this should be achieved.   
 
Consultation Question 65. 
 
We would like to hear from any consultees who have made lease extension or freehold acquisition 
claims against the Crown (whether pursuant to the Crown’s undertaking to Parliament or its voluntary 
policy). What has been your experience? 
Have you encountered any difficulties? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 66. 
 
We invite consultees’ views as to whether there should be a new exemption from enfranchisement 
rights for community land trusts and other forms of community-led housing. 
If so, we invite the views of consultees as to: 
(1) the housing models to which the exemption should apply; 
(2) the way in which the exemption should work, and the circumstances in which it should apply; 
(3) the enfranchisement rights which should fall within the exemption; and 
(4) any other issues which consultees consider relevant to such an exemption. 
 
Community land trusts should be excluded from enfranchisement rights. We have no comment as to 
how this should be achieved.   
 
Consultation Question 67. 
 



                                                                                                                               
We invite consultees to share their experiences of the existing exemptions and qualifications to 
enfranchisement rights. We also invite consultees’ views as to whether these exemptions and 
qualifications should be retained in any new enfranchisement regime. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 68. 
 
If you have experience of the grant of lease extensions to shared ownership leaseholders (either 
under the 1993 Act or on a voluntary basis), please tell us about the terms on which these lease 
extensions have been granted. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 69. 
 
We welcome evidence as to how Government’s policy decision to give shared ownership 
leaseholders a statutory right to a lease extension would affect: 
(1) the willingness of landlords and developers to offer shared ownership leases; 
and 
(2) the market value of shared ownership leases. 
 
In general, mortgage valuations are lower when the unexpired term is close to the lender’s minimum 
acceptable unexpired term and marriage value comes into play. This will be the case more rarely 
where terms have been extended. 
 
Consultation Question 70. 
 
We provisionally propose that a single procedure should apply to all enfranchisement rights. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 71. 
 
We provisionally propose that a single set of prescribed forms be introduced for 
bringing and responding to enfranchisement claims, namely an Information Notice, a Claim Notice 
and a Response Notice. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 72. 
 
Do consultees consider that a party who is giving an enfranchisement notice should be required to 
sign that notice? 
Do consultees consider that an enfranchisement notice should only be challengeable for validity if it 
has not been signed by or on behalf of the minimum number of leaseholders required to bring the 
claim? If not, what do consultees believe the minimum requirement should be for such a notice to 
remain valid? 
Do consultees consider that a Claim Notice should include a statement of truth confirming that 
specified checks (if required) have been carried out? 
 
Yes.  



                                                                                                                               
 
Consultation Question 73. 
 
We provisionally propose that: 
(1) leaseholders be permitted to serve an Information Notice on their immediate landlord or a superior 
landlord requiring the recipient to provide the name and address of his or her landlord and any other 
superior landlord of whom he or she is aware; and 
(2) the recipient of an Information Notice who fails to respond should be liable to pay any costs of 
leaseholders that are wasted as a result of the information not having been provided. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 74. 
 
We provisionally propose that Claim Notices should include full details about leaseholders’ claims, 
and proof of the leaseholders’ title. 
Do consultees agree? 
We invite the views of consultees as to whether a single prescribed Claim Notice should apply to all 
enfranchisement claims, or whether separate forms should be provided for different enfranchisement 
claims. 
 
Yes. 
 
Consultation Question 75. 
 
We provisionally propose that leaseholders seeking to bring a collective freehold acquisition claim 
should not be required to serve notices on other leaseholders inviting their participation in the 
proposed claim. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 76. 
 
We provisionally propose that the service of a Claim Notice upon a competent landlord should not 
create a statutory contract between the leaseholders and the landlord. 
Do consultees agree? 
We invite the views of consultees as to whether there are any other effects of a statutory contract that 
we would need to provide for in some other way. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 77. 
 
We provisionally propose that Response Notices should: 
(1) state whether the leaseholder’s right to enfranchise is admitted or denied, and the basis for any 
such admission or denial; 
(2) state whether the landlord accepts or rejects the leaseholder’s proposals, and set out the 
landlord’s own proposed terms; 
(3) attach a draft contract, lease or transfer; 
(4) contain an address within England and Wales at which the landlord can be served; and 
(5) be accompanied by proof of the landlord’s title. 
Do consultees agree? 



                                                                                                                               
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 78. 
 
We provisionally propose that: 
(1) leaseholders making an enfranchisement claim should serve their Claim Notice on their competent 
landlord (the first superior landlord who holds a sufficient interest in the premises to be able to grant 
the interest claimed); and 
(2) in the case of joint owners of a single freehold, or in the case of a split freehold or other reversion, 
leaseholders will only be required to serve the Claim Notice on one landlord, and it will be for that 
landlord to serve copies of that notice on other landlords. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 79. 
 
We provisionally propose that: 
(1) Claim Notices sent by post or delivered by hand to competent landlords at specified categories of 
address (falling within Group A or B, as set out at paragraphs 11.69 and 11.70) should be deemed 
served; and 
(2) where it is not possible to serve competent landlords in that way, leaseholders should be able to 
apply to the Tribunal for an order allowing them to proceed with their enfranchisement claim. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 80. 
 
We provisionally propose that: 
(1) before serving a Claim Notice, leaseholders should be required to check their competent 
landlord’s address as shown at HM Land Registry; 
(2) before serving a Claim Notice using Service Route B leaseholders should be required to: 
(a) search the Probate Register; 
(b) search the Insolvency Register; and 
(c) (in the case of a company landlord) check its status at Companies House; 
(3) if an individual landlord is dead, the designated address for service should be the address of any 
personal representatives at the address given in any grant of probate; 
(4) if an individual landlord is insolvent, the designated address for service should be the address for 
his or her trustee in bankruptcy as shown on the Insolvency Service website; 
(5) if a company landlord is insolvent, the designated address for service should be the address for its 
administrator, liquidator, or receiver as listed at Companies House; if no such person has been 
appointed, the Official Receiver should be served; 
(6) before serving a Claim Notice using the No Service Route, leaseholders should place an 
advertisement in the London Gazette inviting owners of the premises to contact the leaseholders 
within 28 days; and 
(7) where leaseholders know the identity of the landlord but do not have an address for him or her 
falling within Group A or B, they should carry out the checks referred to at (2) above, before placing 
an advertisement in the London Gazette. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 



                                                                                                                               
Consultation Question 81. 
 
We provisionally propose that landlords who fail to serve a Response Notice within the prescribed 
period should no longer be required to transfer their freehold interest, or grant a lease extension, upon 
the terms set out in the Claim Notice. Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 82. 
 
We provisionally propose that: 
(1) the competent landlord (rather than the leaseholder) should be responsible for serving copies of 
the Claim Notice upon intermediate leaseholders or third parties; and 
(2) where the competent landlord fails to serve a copy of a notice on an intermediate landlord, the 
intermediate landlord should be able to bring a claim against the competent landlord for any losses 
arising. 
Do consultees agree? 
UK Finance is not proposing to answer this question. 
 
Consultation Question 83. 
 
We invite the views of consultees as to: 
(1) whether a landlord should be entitled to apply to the Tribunal for an order setting aside a 
determination of an enfranchisement claim that has been made in his or her absence; and 
(2) if so, the criteria which the landlord should be required to satisfy before any such order can be 
made. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 84. 
 
We provisionally propose that detailed conveyancing regulations need not generally be made in 
relation to enfranchisement claims. Do consultees agree? 
Notwithstanding the general proposition, are there particular stages of the conveyancing process, or 
particular types of claim, in relation to which conveyancing regulations would still need to be made? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 85. 
 
We provisionally propose that: 
(1) a landlord should serve a Response Notice no later than six weeks after the date on which the 
Claim Notice was sent by post or delivered by hand to the competent landlord; 
(2) a landlord who has received a Claim Notice should serve any intermediate landlords and third 
parties to the existing lease within 14 days; and 
(3) if a Response Notice has been served, either party should be entitled to apply to the Tribunal for a 
determination of the claim 21 days thereafter. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 86. 
 
We provisionally propose that: 



                                                                                                                               
(1) an enfranchisement claim should not be deemed to have been withdrawn because procedural 
time limits have been missed by the leaseholder; 
(2) a landlord who has served a Response Notice should be able to apply to the Tribunal for an order 
striking out a Claim Notice if a procedural time limit has been missed by the leaseholder; 
(3) in a collective freehold acquisition claim, other groups of leaseholders should also be able to apply 
to the Tribunal for an order striking out the Claim Notice if the leaseholders bringing that claim have 
missed a procedural time limit; 
and 
(4) in either case (2) or case (3) above, the applicant for such an order should be required to give the 
leaseholder(s) bringing the claim 14 days’ written notice of the intended application. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 87. 
 
We provisionally propose that the benefit of a Claim Notice should be transferred automatically upon 
assignment of the leaseholder’s lease, save where the assignment expressly states that the benefit of 
the Claim Notice will not be transferred. 
Do consultees agree? 
We provisionally propose that when a Claim Notice has been assigned, the landlord should continue 
to be able to serve documents on the assignor until he or she is given notice of the assignment of 
lease. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 88. 
 
We provisionally propose that a landlord who has been deemed served with a Claim Notice will be 
liable to pay the leaseholder’s wasted costs if the landlord disposes of his or her interest between the 
date on which the Claim Notice was deemed served and the point at which the notice appeared on 
the register of title or is entered as a land charge, provided that the leaseholder’s application to 
register was made not less than 14 days after the Claim Notice was posted or delivered by hand to 
the competent landlord. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 89. 
 
We provisionally propose that, in the case of a lease extension claim, where the landlord’s interest is 
held subject to a mortgage: 
(1) a landlord should be under an obligation to: 
(a) inform his or her mortgagee of the grant of a lease extension not less than 21 days before 
completion; 
(b) give his or her leaseholder written confirmation that such notice has been given; and 
(2) the leaseholder should be required to pay the purchase money into court if: 
(a) the landlord’s mortgagee requests; or 
(b) the leaseholder has not received confirmation that the required notice has been given to the 
landlord’s mortgagee. 
Do consultees agree? 
 



                                                                                                                               
There should be a requirement to inform the landlord’s mortgagee in advance of completion. 21 days 
may not give sufficient time to ensure that all the formalities can be properly dealt with. The 
leaseholder’s mortgagee is likely to continue to rely on its conveyancers to ensure compliance with 
these processes. 
 
Consultation Question 90. 
 
We provisionally propose that, in the case of a lease extension claim, where the leaseholder’s interest 
is held subject to a mortgage: 
(1) the leaseholder should be under an obligation to give the lease extension to his or her mortgagee 
within one month of registration; and 
(2) if the leaseholder does not do so, he or she will be liable for any losses that occur as a result. 
Do consultees agree? 
We provisionally propose that, in the case of an individual freehold acquisition claim, where a 
leaseholder elects to merge his or her leasehold and freehold titles, a deed of substituted security will 
not be required if written notice has been given to the leaseholder’s mortgagee and no objection has 
been raised. 
Do consultees agree? 
 
Our previous response under Question 5 is relevant here. The process needs to be clarified before 
mortgage lenders can give their approval to the proposal. 
 
21 days may not give sufficient time to ensure that objections to the merger of freehold and leasehold 
titles can be properly dealt with. Lenders are likely to continue to rely on their conveyancers advice on 
this. 
 
Consultation Question 91. 
 
We provisionally propose that where the consent of a third party to any grant or transfer is required: 
(1) the grant or transfer may be registered without such consent being given; but 
(2) the landlord should be required to inform the beneficiary of the transaction not less than 21 days 
before completion, and also within 14 days or completion; and 
(3) if the landlord fails to inform the beneficiary as required, he or she will be liable for any losses that 
occur as a result. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 92. 
 
We provisionally propose the following. 
(1) Any lease extension, leaseback or transfer executed as part of an enfranchisement claim must 
contain a statement recording that it was executed pursuant to the relevant statutory provisions. 
(2) HM Land Registry should: 
(a) include a note on the relevant registered title(s) of any interest granted or transferred (or in the 
case of an intermediate lease, surrendered and re-granted) as part of an enfranchisement claim that 
the interest had been executed pursuant to the relevant statutory provisions; 
(b) in the case of a collective freehold acquisition, include a note of any period during which a further 
such claim cannot be made without the permission of the Tribunal. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 93. 



                                                                                                                               
 
How and to what extent has the exercise of enfranchisement rights been slowed down, prevented or 
made more costly by: 
(1) the existence of separate procedural regimes for different enfranchisement rights; 
(2) the current rules on missing and uncooperative landlords; 
(3) the time taken collecting up-to-date landlord contact details; 
(4) the time it takes to prepare enfranchisement notices; 
(5) the current law on the service and validity of notices; 
(6) the consequences of a landlord’s failure to serve a counter-notice under the 1993 Act; and 
(7) the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act? 
Where possible, please provide figures to support your response. 
To what extent would our proposals for a unified and consolidated enfranchisement procedure, with 
prescribed notices and forms, reduce: 
(1) the duration and cost of the enfranchisement process; and 
(2) the number of disputes arising under the enfranchisement regime? 
To what extent would our proposals for dealing with missing or uncooperative landlords speed up the 
enfranchisement process and reduce the costs typically incurred by leaseholders in these cases? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 94. 
  
We provisionally propose that the current division of responsibility for the resolution of 
enfranchisement disputes and issues between the county court and the Tribunal should end. All such 
matters should be determined by the Tribunal. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 95. 
 
We invite the views of consultees as to whether it would be desirable for certain valuation-only 
disputes to be determined by a single valuation expert rather than by the Tribunal at a full hearing. If 
so, we invite consultees’ views as to: 
(1) the types of case in which such an alternative track for dispute resolution would be appropriate (in 
particular, whether it should operate only in respect of low value claims, or wherever the difference 
between the parties’ positions is such that it would be disproportionate to proceed with a full hearing); 
and 
(2) the rules that should govern its operation. 
 
UK Finance does not have evidence on this. 
 
Consultation Question 96. 
 
We welcome evidence as to the typical cost and duration of an enfranchisement dispute: 
(1) in the county court; and 
(2) in the Tribunal. 
How and to what extent has the exercise of enfranchisement rights been slowed down, prevented or 
made more costly by: 
(1) the threat of lengthy and potentially expensive litigation; and 
(2) the fact that some disputes arising during an enfranchisement claim may need to be resolved by 
the Tribunal, whilst others fall to be determined by the court? 
To what extent would our proposal that all enfranchisement disputes be dealt with in a single forum 
save landlords and leaseholders time and money? 



                                                                                                                               
 
UK Finance does not have evidence on this. 
 
Consultation Question 97. 
 
We welcome evidence as to the proportion of leases likely to be suitable for resolution by a single 
valuation expert. Do consultees consider that dealing with cases on this alternative track is likely to 
save landlords and leaseholders time and money? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 98. 
 
We invite the views of consultees as to whether leaseholders should be required to make any 
contribution to their landlord’s non-litigation costs. 
 
UK Finance believes that an agreed set of costs for certain actions would be reasonable.  
 
Consultation Question 99. 
 
We invite the views of consultees as to how any contribution that is to be made by leaseholders to 
their landlord’s non-litigation costs should be calculated. Should the contribution be based on: 
(1) fixed costs; 
(2) capped costs; 
(3) fixed costs subject to a cap on the total costs payable; 
(4) the price paid for the interest in land acquired by the leaseholder; 
(5) the landlord’s response to the Claim Notice, and/or whether the landlord succeeds in relation to 
any points raised in his or her Response Notice; 
(6) fewer categories of recoverable costs than currently set out in the 1967 and 1993 Acts; 
(7) the same categories of recoverable costs set out in the Acts, but with a reformed assessment 
procedure; or 
(8) wider categories of recoverable costs than currently set out in the Acts? 
We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted: 
(1) such a regime should apply to collective freehold acquisition claims as well as individual 
enfranchisement claims; and 
(2) if a fixed costs regime were to apply to collective freehold acquisition claims: 
(a) what additional features might justify the recovery of additional sums; 
and 
(b) whether landlords should be able to recover all their reasonably incurred costs in respect of those 
additional features (subject to assessment), or only further fixed sums. 
We provisionally propose that: 
(1) no additional costs should be recoverable in the case of split freeholds or other reversions, or 
where there are intermediate landlords; and 
(2) a small additional sum should be recoverable where a management company seeks advice in 
relation to an enfranchisement claim. 
Do consultees agree? 
 
While UK Finance agrees that the landlord’s non-litigation costs should be recoverable where they are 
reasonable and relate directly to the work required to enable enfranchisement or extension, an 
independent schedule of costs should be established so that there is transparency for leaseholders. 
 
Consultation Question 100. 
 



                                                                                                                               
We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the Claim 
Notice is struck out, leaseholders should be liable to pay a percentage of the fixed non-litigation costs 
that would have been payable had the claim completed. 
Do consultees agree? 
We also provisionally propose that the percentage of the fixed non-litigation costs that should be 
payable in those circumstances should vary depending on the stage that the claim has reached. 
Do consultees agree? If so, what percentages should apply at particular stages of the claim? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 101. 
 
We provisionally propose that a landlord should have a right to seek security for his or her non-
litigation costs. Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 102.  
 
We provisionally propose that a landlord should have a right to apply to the Tribunal for an order 
prohibiting named leaseholders from serving any further Claim Notice without the permission of the 
Tribunal. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 103. 
 
We provisionally propose that the existing limited powers of the Tribunal to order one party to pay the 
litigation costs of another party in an enfranchisement claim should apply to all disputes and issues 
that it is to decide (except in respect of orders made under the No Service Route, orders permitting a 
landlord to participate in a claim or to set aside a determination, and orders striking out a Claim 
Notice). Do consultees agree? If not, what types of disputes and/or issues should be excluded from 
such restrictions and why? What powers to make orders in respect of litigation costs should apply in 
such excluded cases? Should parties be able to agree that costs shifting will apply to all or part of a 
claim? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 104. 
 
We provisionally propose that the scope of the Tribunal’s existing power to order one party to pay any 
of the litigation costs of another party should not be extended. Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 105. 
 
We welcome evidence as to: 
(1) the typical costs incurred by landlords in dealing with enfranchisement claims; 
and 
(2) the proportion of those costs which can be recovered from leaseholders. 



                                                                                                                               
To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs arising 
from the enfranchisement process have an impact on leaseholders’ willingness to bring or pursue 
enfranchisement claims? 
Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 for 
reforming non-litigation costs would make leaseholders more willing to bring and pursue 
enfranchisement claims? 
What would be the impact on landlords of removing, or capping, their entitlement to recover their non-
litigation costs from leaseholders (other than the fact that they would have to meet those costs 
themselves)? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 106. 
 
How and to what extent do the different powers of the Tribunal and the county court to award litigation 
costs in enfranchisement disputes have an impact on the behaviour of both landlords and 
leaseholders with respect to such disputes? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 107. 
 
We invite the views of consultees as to: 
(1) whether the section 9(1) valuation methodology should be retained indefinitely or temporarily, and 
if so for how long; or 
(2) whether the section 9(1) valuation methodology should be replaced with a fixed proportion of a 
“term and reversion” valuation or another simplified methodology; and 
(3) whether the test for whether section 9(1) (or a simplified methodology) applies should be 
determined: 
(a) by reference to capital value; 
(b) by reference to council tax banding; 
(c) by reference to the location of the property; 
(d) by reference to an amended version of the current test for leases granted after 1 April 1990 (in 
other words, calculating “R” under section 1(1)(a)(ii) of the 1967 Act); or 
(e) by some other means. 
 
It is not clear why there should be different valuation methods applicable to different types of property 
or lease.  
 
Consultation Question 108. 
 
We invite the views of consultees as to: 
(1) whether a separate, simplified valuation regime should be created for low value and/or 
straightforward enfranchisement claims; and 
(2) how such low value and/or straightforward claims should be identified. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 109. 
 
Do consultees consider it desirable to seek to treat commercial investors differently from owner-
occupier leaseholders in respect of the premium payable for the exercise of enfranchisement rights? 
If so: 
(1) do consultees consider that it might be possible to distinguish between such leaseholders: 



                                                                                                                               
(a) by reference to whether the leaseholder is exercising enfranchisement rights for the first time; 
(b) by reference to whether the leaseholder is exercising enfranchisement rights in respect of his or 
her only or main home; or 
(c) by some other means? 
(2) how might the valuation methodology be varied so as to produce different premiums for different 
types of leaseholder? 
 
UK Finance does not agree with treating leaseholders differently depending on whether commercial 
investors or owner-occupier leaseholders. It is unfair to treat them differently and risks introducing 
additional complexity and opaqueness to the process and potentially distorting the market.  
 
Consultation Question 110. 
 
We invite the views of consultees as to whether the treatment of ground rent reviews in any valuation 
methodology should be restricted in any of the ways set out at paragraphs 15.59 to 15.66. 
 
In the UK Finance response to the MHCLG ‘implementing reforms to the leasehold system in 
England’ consultation we made it clear that mortgage lenders are concerned about the prospect of a 
two-tier market developing in the leasehold market, with current leaseholds less attractive than those 
created under the potential new regime. Proposals that help existing leaseholders with high or 
escalating ground rents are therefore welcome. 
 
This proposal needs to be balanced to ensure the principle of determining a fair price for the purchase 
of the property from the landlord. It should also ensure that there is no harm caused to leaseholders 
who do not want to enfranchise but whose leases contain terms which would be subject to restrictions 
under the enfranchisement premium calculation 
 
Consultation Question 111. 
 
We invite the views of consultees as to whether capitalisation rates for enfranchisement valuations 
should be prescribed and, if so: 
(1) how; 
(2) by whom; 
(3) how often; and 
(4) in respect of what different types of interest. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 112. 
 
We invite the views of consultees as to whether deferment rates for enfranchisement valuations 
should be prescribed and, if so: 
(1) how; 
(2) by whom; 
(3) how often; and 
(4) in respect of which geographical areas. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 113. 
 
We invite the views of consultees as to whether relativity or a no Act deduction should be prescribed 
for enfranchisement valuations and, if so: 
(1) how; 



                                                                                                                               
(2) by whom; 
(3) how often; 
(4) in respect of which geographical areas; and 
(5) whether the 80-year cut-off should be removed. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 114. 
 
We invite the views of consultees as to whether the possible right to hold over at the end of a long 
lease should be disregarded on an enfranchisement valuation. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 115. 
 
We invite the views of consultees as to whether a discount for leaseholder’s improvements on an 
enfranchisement valuation should be retained. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 116. 
 
We invite the views of consultees as to whether it should be possible for leaseholders to elect to 
accept a restriction on development to prevent development value from being payable as part of an 
enfranchisement valuation. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 117. 
 
We invite the views of consultees as to which, if any, of the valuation options we have discussed (set 
out at Options 2A to C in Chapter 15) are preferable and, so far as any preferred option contains a 
range of possible reforms, which of those reforms should be adopted. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 118. 
 
We invite the views of consultees as to the desirability of an online calculator for enfranchisement 
valuations and the types of claim for which it could be appropriate. 
 
This would be beneficial for consumers and UK Finance would support the development of such a 
calculator provided that it is accurate and user-friendly. It should be capable of dealing the many 
complex and varied leases in existence, rather than only simple cases. 
 
Consultation Question 119. 
 
How and to what extent has the current methodology for calculating premiums payable on 
enfranchisement slowed down, prevented or made more costly the exercise of enfranchisement 
rights? 
 
UK Finance is not proposing to answer this question. 
 



                                                                                                                               
Consultation Question 120. 
 
We have set out the following options for the reform of valuation: 
(1) the adoption of a simple formula; and 
(2) options based on current valuation methodology, involving different combinations of current 
valuation components and/or the prescription of certain rates. 
To what extent would each of these options reduce the duration and cost of the enfranchisement 
process, and the number of disputes arising? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 121. 
 
We welcome evidence as to the likely impact of the possible valuation methodologies set out in 
Chapter 15 on different sectors of the economy – in particular, the institutional investment sector, the 
charitable sector and the leasehold market (for both owner-occupiers and buy-to-let leaseholders). 
 
UK Finance is not best placed to answer this question, but we would suggest that it is important that 
any proposals endeavour not to create distortions in the market.  
 
Consultation Question 122. 
 
We welcome evidence as to: 
(1) the proportion of existing leases which are currently eligible for section 9(1) valuations; and 
(2) the likely impact on landlords and leaseholders of (a) retaining the section 9(1) valuation 
methodology for a limited period, or (b) replacing it with a simplified valuation methodology. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 123. 
 
We welcome evidence as to the likely impact on the leasehold market (and wider housing market) of 
differentiating between classes of enfranchising leaseholder (for example, those who occupy the 
property as a residence and those who do not) in respect of the premium payable. 
 
UK Finance is not best placed to answer this question, but we do not agree with treating leaseholders 
differently depending on whether they are commercial investors or owner-occupier leaseholders.. 
 
Consultation Question 124. 
 
We welcome evidence as to the costs, benefits and practicalities of constituting and maintaining a 
body whose function is to prescribe certain rates for a reformed valuation methodology. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 125. 
 
We welcome evidence as to the costs, benefits and practicalities of setting up and maintaining an 
online valuation calculator. 
 
UK Finance does not have evidence on this. 
 
Consultation Question 126. 
 



                                                                                                                               
We provisionally propose creating a statutory duty on the landlord who has conduct of an 
enfranchisement claim to act with reasonable care and skill, and to act in good faith, in respect of the 
interests of other landlords. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 127. 
 
We invite the views of consultees as to whether an intermediate lease created as part of a collective 
freehold acquisition claim should be acquired by a nominee purchaser on any subsequent collective 
freehold acquisition of the premises. 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 128. 
 
We provisionally propose that, where the leaseholder of a flat also holds an intermediate lease in 
respect of that flat, the intermediate lease of that flat should not be acquired on any collective freehold 
acquisition of the premises. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 129. 
 
We provisionally propose that, in a collective freehold acquisition claim, where there is an 
intermediate lease of the whole building, but not all the flats within the building are let on long sub-
leases (so the intermediate leaseholder would be treated as the qualifying tenant of some of the flats), 
either: 
(1) the whole of the intermediate lease should not be acquired; or 
(2) the whole of the intermediate lease should be acquired, but there should be a leaseback to the 
intermediate leaseholder of flats of which he or she would be the qualifying tenant? 
Do consultees agree with either of these alternative proposals? If so, which approach is preferred and 
why? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 130. 
 
We provisionally propose that, as part of any collective freehold acquisition claim: 
(1) leases containing common parts together with other property should continue to be capable of 
being acquired by the nominee purchaser where it is reasonably necessary for the proper 
management or maintenance of those common parts; and 
(2) the Tribunal should have power to sever a lease containing common parts together with other 
property, or to introduce new or varied easements to ensure proper management or maintenance of 
those common parts, as an alternative to ordering that the whole of the lease be acquired by the 
nominee purchaser. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 131. 
 



                                                                                                                               
We provisionally propose that a lease of common parts granted for development purposes should not 
be acquired by a nominee purchaser on a collective freehold acquisition claim unless: 
(1) the severance of any part of that lease; and/or 
(2) the introduction of new, or the variation of existing, easements; would both permit the proper 
management of any common parts, and substantially preserve the intended development. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 132. 
 
We provisionally propose that leaseholders holding sub-leases granted out of leases that had 
previously been extended under the existing or any future statutory enfranchisement regime should 
be entitled to bring, or participate in, an enfranchisement claim. 
Do consultees agree? 
 
Yes. 
 
Consultation Question 133. 
 
We provisionally propose that the separate designations of “Minor Superior Tenancy” and “Minor 
Intermediate Leasehold Interest” and the formulae relating to them should be removed. Those 
interests which currently fall within the existing definitions would then be valued on the same basis as 
all other intermediate leases. 
Do consultees agree? 
If not, do consultees agree that the thresholds in the formulae that apply to a Minor Superior Tenancy 
and/or a Minor Intermediate Leasehold Interest ought to be increased? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 134. 
 
We provisionally propose that, on any individual lease extension claim, the rent payable by an 
intermediate landlord should be commuted on a pro rata basis. Primarily this approach would avoid 
creating a negative value in an intermediate lease, which the leaseholders could use to their 
advantage in the way that was done in the case of Alice Ellen Cooper-Dean Charitable Foundation 
Trustees v Greensleeves Owners Limited. 
Do consultees agree? 
 
UK Finance is not proposing to answer this question. 
 
Consultation Question 135. 
 
We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new statutory 
duty requiring them to act with reasonable care and skill, and in good faith, in respect of the interests 
of other landlords. 
 
UK Finance is not proposing to answer this question. 
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government’s terms, consumer, takes all. There may be many quite 

legitimate concerns which might hold a landlord back from agreeing a 

sale, These may lie in the personal situation of either party. The 

leaseholder is  entitled to express an interest in extending his/her 

lease at that time or in the future, and likewise the landlord.The 

situation must surely be open to amicable negotiation on reasonable 

terms. Your proposal, increases rather than reduces complexity and 

costs as it allows multiple transactions or what may well be no social 

gain, It may in effect serve to raise or sustain at an unreasonable 

level overblown residential property prices. 

 

17.3 We invite the views of consultees as to: 

(1) the appropriate length of such a lease extension; and 

(2) the points at which the landlord should be entitled to terminate the 

lease (paying appropriate compensation to the leaseholder) for the 

purposes of redevelopment. 

(1) As it is a particular lease which is being extended, it would seem 

reasonable to use the conventional 99 year span. The customary 

definition of a short lease as less than 80 years, serves various 

interests but also serves to keep property prices inflated. Short could 

be revised downwards. 

(2) Seven years prior to the lease falling in ,used to be the  term 

suggested, However, as individual circumstances change and leases 

grow ever longer , a more flexible approach should be permitted, but 

one which will deter meretricious evictions. Leaseholders affected 

must receive fair compensation and due warning. 

Paragraph 4.40 
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Consultation Question 3. 
17.4 We invite the views of consultees as to whether the right to a 

lease extension should in all cases be a right to an extended term at 

a nominal ground rent, or whether leaseholders should also have the 

choice: 

(1) only to extend the lease (without changing the ground rent); or 

(2) only to extinguish the ground rent (without extending the lease). 

Paragraph 4.46 
It should be possible to negotiate an outcome suitable to both 
parties in each case. 
477 

Consultation Question 4. 
17.5 We provisionally propose that: 

(1) a leaseholder claiming a lease extension should be entitled to a 

lease extension of the whole of the premises let under his or her 

existing lease,whether or not the entirety of the premises falls within 

the curtilage of the building; 

(2) landlords should be able to propose that other land be included 

within a lease extension, and that there should be no time limit within 

which that proposal can be made; and 

(3) there should be no power for landlords to argue that parts of the 

premises let under a leaseholder’s existing lease should be excluded 

from a lease extension. 

Do consultees agree? 

Paragraph 4.52 
The lease extension should precisely be an extension of the 
existing lease in all respects. There should be room to negotiate 
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alterations to the lease in cases of, for example, longstanding 
historic arrangements, and taking into consideration,  case by 
case, other reasonable evidence based concerns. 
 
Consultation Question 5. 
17.6 We provisionally propose that a lease extension should 

automatically: 

(1) be subject to any mortgage that is secured over the existing lease, 

and 

(2) bind the landlord’s mortgagee. 

Do consultees agree? 

Paragraph 4.54 
No considered view. 

478 

 

Consultation Question 6. 
17.7 We provisionally propose that (except in the case of Aggio-style 

leases and cases where the common parts of a building are owned 

and managed by a third party) the terms of a lease extension (other 

than the length of the term and the ground rent)should be identical to 

the terms of the existing lease, save where either party has elected to 

include terms drawn from a prescribed list of non-contentious 

modernisations. Do consultees agree? 

The prescribed list may introduce contentious points leading to costly 

delays and uncertainty. Matters regarding the scope or wrding of the 

lease should be returned to as a separate matter not shortly afer 

purchase., and be strongly evidence based. 
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17.8 We invite the views of consultees as to the terms that should be 

included within such a prescribed list. 

17.9 Do consultees consider that it would be appropriate to adopt a 

standard or model lease for Aggio-style leases? Alternatively, would it 

be appropriate to use a standard 

See above. 

 

Consultation Question 7. 
17.10 Do consultees consider that the ability of parties to enter into a 

lease extension outside the 1967 and 1993 Acts creates significant 

problems in practice? 

17.11 What steps, if any, do consultees consider could be taken to 

control or limit the use or impact of parties entering into a lease 

extension outside of a new statutory enfranchisement regime? 

Paragraph 4.98 
Legislation regarding property transaction should be clear and 
accessible at every point.  
 
Consultation Question 9. 
17.14 To what extent would our proposed uniform right to a lease 

extension at a nominal ground rent, for both houses and flats, 

increase the likelihood of leaseholders seeking lease extensions 

under (future) enfranchisement legislation? 

Paragraph 4.103 
The payment of a reasonable ground rent offers landlords 
access to a small fund for unforeseen expenditure which would 
benefit all residents in the building. . It should not be onerous, 
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however.  
 
Consultation Question 11. 
17.16 We have asked whether leaseholders should have the option 

of: 

(1) extending their leases without changing the ground rent; or 

(2) extinguishing their ground rent without extending the term of the 

lease. 

We welcome evidence as to the likely uptake of these options by 

leaseholders. 

No informed view. 

 

Consultation Question 12. 
17.17 To what extent does the current ability of parties negotiating a 

lease extension to include such terms as they may agree in the lease 

extension: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the imposition of onerous or undesirable terms upon 

leaseholders under the lease extension, resulting in additional future 

costs to leaseholders? 

It is surely desirable for both leaseholder and landlord to negotiate 

fair and workable outcomes. It is however the existing lease which is 

being extended. There is a danger of displacing the positive aspects 

of the Lease , as the source of obligations and rights imposed on both 

parties, which may well then be negated and of introducing 

ambiguities and contradictions  which may well become contentious 
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and costly,either at that point or in the future.  This is especially the 

case when the lease itself has not been fully or carefully 

considered.We note  that the  likelihood of the imposition of ‘onerous 

or undesirable terms; here is imposed on  leaseholders pnly. The 

imposition may be imposed equally by leaseholders, on the landlord 

by developers working to a specific financial goal with no care to the 

existing residents or to the building as a whole. Deregulation per se  

in the management of residential housing stock is undesirable. 

17.18 To what extent would restricting parties’ ability to introduce new 

terms into a lease extension to terms which are drawn from a 

prescribed list: 

(1) reduce the time and cost involved in acquiring a lease extension; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to leaseholders arising from the terms of the 

lease extension? 

The lease extension should vary only the term and, where necessary, 

the leaseholder. A working knowledge of the lease is a requirement 

for understanding any existing flaws in relation to its effect on the 

management of the building in which the flat is located, especially in 

the case of  residential conversions of historic buildings. Caveat 

emptor. 

17.19 Would this reform lead to a higher proportion of leaseholders 

seeking to exercise their right to a lease extension?. 

Reform unnecessary. 

Paragraph 4.106 
 
Consultation Question 13. 
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17.20 We provisionally propose that, where an individual freehold 

acquisition claim is made: 

(1) the leaseholder should be entitled to a transfer of: 

(a) the whole of the building in which his or her residential unit is 

situated, even if parts of that building are not included within his or 

her existing lease; and 

(b) the whole of his or her premises let under the existing lease, 

whether or not the entirety of those premises falls within the curtilage 

of the building; and 

(2) there should be no statutory deadline or time limit for landlords to 

propose that other land originally let to the leaseholder, but now 

assigned to another, should also be included in the transfer, or that 

parts of the premises that are above or below other premises in which 

he has an interest should be excluded from the transfer. 

Do consultees agree? 

Paragraph 5.30 

Strongly disagree.In the case of leaseholders of flats This paragraph 

in effect allows the forced disenfranchisement of existing 

leaseholders.who may or may not be freeholders in person or through 

holding shares in a limited company. In this response we are 

considering especially small conversions of historic houses which 

may contain 6 or 8 or fewer separate flats. This paragraph, and 

especially point 1 (a) and (b) introduce a degree of uncertainty into 

the leasehold ownership of residential property This is deeply 

unacceptable.  

Given the drive to speed and efficiency in residential property 

transactions purchase of a small flat, a very minor interest,  in such a 
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building  could lead to freehold purchase of the building in its entirety  

with no residential requirement.Surely contrary to the aim of the 

enfranchisement legislation. What would, could and indeed does, 

occur is that the freehold is then purchased by right ie compulsory 

purchase conditional upon acceptance of an external  management 

company whose links with the purchasing leaseholder and/or other 

developers, may not be transparent. Control, decision-making and 

certainty are thereby removed from existing long term residents and 

lease holders. of flats There is no statutory right of consultation or 

outcome of objections.  Costs met and paid in by such leaseholders 

of the major parr of the building are nowhere factored in. Their share 

should appear reflected in any freehold agreement, with proportionate 

voting rights set up. 

Stability and predictability are requirements within the housing sector, 

rented or leasehold. In what way is the above model  actually 

enfranchising existing leaseholdes? Speed is increased  undoubtedly, 

and costs.apparently cut  . .but to whom exactly? Where is 

enfranchisement for the nonparticipating leaseholder/freeholder and 

where is social benefit? Housing is not just another consumer 

durable.  

The temptation in introducing new legislation is that ‘harm ‘ may be 

allocated in a reductionist way and attempts made to remedy that 

without taking fully into account  wider prevailing economic 

circumstances. It cannot of course be imposed retrospectively. 

Contracts signed and sealed must remain valid. 
 

Consultation Question 14. 
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17.21 We provisionally propose that, where an individual freehold 

acquisition claim is made: 

(1) any mortgage secured against the freehold title should 

automatically be discharged upon execution of the transfer; but 

(2) the leaseholder should be under a duty to pay: 

(a) the whole of the price; or 

(b) (if less) the sum outstanding under the mortgage; 

to the mortgagee or, alternatively, into court; and 

(3) any sums due from the leaseholder to the landlord should be 

reduced by any sums paid under (2) above. 

Do consultees agree? 

We disagree in the case of flats specifically, with the way individual 

freehold  acquisitions claims are envisaged here.. 

17.22 We also provisionally propose that where an individual freehold 

acquisition claim is made – save in the case of estate rentcharges 

imposed to secure positive covenants 

– a landlord should be under a duty to use his or her best endeavours 

to redeem any rentcharge. 

Do consultees agree? 

No informed view. 

Paragraph 5.34 
 
Consultation Question 15. 
17.23 We invite the views of consultees as to whether a leaseholder 

making an individual freehold acquisition claim should acquire the 

freehold subject to the rights and obligations on which the freehold is 



 11 

currently held, or on terms reflecting the rights and obligations 

contained in the existing lease. 

The terms in the existing lease should prevail unless there are most 

exceptional circumstances, in the interests of continuity of 

expectations and the care for  the built structure in which the  

leaseholder resides.  

17.24 We provisionally propose that, on an individual freehold 

acquisition claim, additional terms may only be added to the transfer 

where the leaseholder elects to include a term drawn from a 

prescribed list of terms. 

Do consultees agree? 

This may be feasible in the leasing of houses but not flats. 

17.25 We invite the views of consultees as to the types of additional 

terms that should beincluded within such a prescribed list. 

No informed view. 

Paragraph 5 
 
Consultation Question 18. 
17.30 We provisionally propose that where a leaseholder’s existing 

lease does not contain rights and obligations in respect of land that is 

to be retained by the landlord, the leaseholder should (where there is 

no current estate management scheme in place) 

acquire the freehold subject to terms in respect of the retained land 

that appear within a prescribed list of appropriate covenants. 

Do consultees agree? 

No.  

17.31 We invite the views of consultees as to the types of terms that 



 12 

should be included within any prescribed list. 

Paragraph 5.66 
 
Consultation Question 19. 
17.32 Do consultees believe that the ability of parties to enter into a 

transfer of the freehold of a house outside the 1967 Act creates 

significant problems in practice? 

17.33 What steps, if any, do consultees believe could be taken to 

control or limit the use or impact of parties entering into a freehold 

transfer to an individual leaseholder outside of a new statutory 

enfranchisement regime? 

The existence of a plethora of more or less regulated or deregulated 

practices may leave loopholes in the control of property investment to 

the detriment of the physical integrity of the housing stock and of the 

well-being of leaseholders. 

Paragraph 5.70 
485 

 

Consultation Question 20. 
17.34 To what extent does the current ability of parties negotiating 

the terms of a claim to acquire the freehold of a house to agree the 

terms of the freehold transfer without restriction: 

(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to the inclusion of unusual terms within the freehold transfer, 

resulting in additional future costs to former leaseholders? 

No informed view regarding houses. 
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17.35 To what extent would limitations on the ability of parties to 

include new rights and obligations in a freehold transfer to an 

individual leaseholder: 

(1) reduce the time and cost involved in acquiring the freehold 

individually; 

(2) reduce the potential for disputes; and 

(3) reduce future costs to former leaseholders arising from the terms 

of the freehold transfer? 

This would depend on the nature of the limitations. 

17.36 Would this reform result in a higher proportion of leaseholders 

seeking to exercise their right of individual freehold acquisition? 

Paragraph 5.72 

485 

This would depend on the purpose of the acquisition and why it was 

perceived to be necessary ie to increase value or to impose 

/distribute responsibilities for maintenance and upkeep of what may 

be an historic building fairly and equably. 

 

Consultation Question 21. 
17.37 We provisionally propose: 

(1) a general requirement that a collective freehold acquisition claim 

must be carried out by a nominee purchaser which is a company; and 

(2) an exception to the above requirement where: 

(a) the premises to be acquired contain four residential units or fewer; 

(b) all residential units are held on long leases; 

(c) the leaseholders of all residential units are participating in the 

claim; 
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and 

(d) all those leaseholders agree. 

Do consultees agree? 

Agree if all above conditions are to be met.Your proposal recognises 

the very particular cases of small generally not purpose built, 

conversions of terraced houses possibly listed,into separate-ish 

apartments. This recognition is valuable as it potentially recognizes 

the reality of the existence of long term residents who have  invested 

substantially in the physical integrity of the building  over decades, 

and who are concerned with the use value of their leasehold property 

rather than the exchange value, which may well be the sole concern 

of  a ‘newcomer’ , especially in the current climate in city centres,   

 

17.38 Do consultees consider that some of the requirements of 

company law are inappropriate or onerous for a nominee purchaser 

company and should be relaxed? 

If so, please tell us which. 

No ,not at all. 

Paragraph 6.67 
 
487 

Consultation Question 23. 
17.40 We provisionally propose that the articles of association of any 

nominee purchaser company exercising the right of collective 

freehold acquisition must contain certain prescribed articles. We also 

propose that those prescribed articles may only be departed from 

where: 
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(1) all the residential units within the premises are held on long 

leases; and 

(2) the leaseholders of all residential units are members of the 

nominee purchaser company. 

Do consultees agree? 

We object to the use of the term ‘unit’ ie unit of accommodation or 

residential unit. It industrialises and denigrates the function and 

purpose of housing provision. It has been in use since the late 1950s 

in Australia, for instance, where the decanting of the ‘older’ population 

from their well-tended gardens and homes into plate glass windowed 

bungalows (architecturally based on the suburban garage) was 

common practice. It left valuable land free for development. Both form 

and function should be recognized in the term used, house,dwelling, 

flat (if indeed it is) or maisonette. Care of historic buildings in 

particular demands a uniform agreed maintenance process based on 

use of materials that are suitable and compatible with the existing.  In 

order for it to continue to provide safe housing into the future. 

The principle of inclusiveness in small developments should prevail 

unless in exceptional circumstances for which clear evidence is 

produced.. 

17.41 We invite the views of consultees as to: 

(1) the matters in respect of which it would be desirable for articles to 

be prescribed; and 

(2) any matters in respect of which it would be desirable to require 

provision in the articles of association, albeit with some freedom as to 

that provision. 

Paragraph 6.86 
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The Articles must contain the clauses clearly necessary to establish 

the company as nonprofit making and enable all funds acquired 

through service charges or any other payment from leaseholders to 

the freehold company for any purpose whatever to be in each and 

every case used for the upkeep and welfare of the building to the 

highest technical standards, especially where older historic buildings 

are concerned, but also more widely Work must be underwritten by  

professional organisations such as SPAB. 

 
Consultation Question 24. 
17.42 We provisionally propose that a nominee purchaser company, 

having carried out a collective freehold acquisition, be restricted from 

disposing of the premises acquired, save where: 

(1) all the residential units within the premises are held on long 

leases; 

(2) the leaseholders of all residential units are members of the 

nominee purchaser company; and 

(3) all members of the company agree with the proposed disposition; 

OR 

(4) the Tribunal makes an order permitting the proposed disposition. 

Do consultees agree? 

Yes. 

17.43 We invite the views of consultees as to the grounds on which 

the Tribunal should be empowered to permit a disposition of the 

premises acquired collectively by a nominee purchaser company. 

Paragraph  6.91 
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Consultation Question 26. 
17.46 We provisionally propose that a nominee purchaser carrying 

out a collective freehold acquisition should acquire: 

(1) the freehold to the building or buildings in which the flats are 

situated, 

 (2) any other land let with the flats within the building. 

Do consultees agree? 

Yes, If the nominee purchaser is a company of which all flat owners 

are members with voting rights reflecting their paid up service charge 

share  of the building in the past and into the present. 

17.47 We provisionally propose that a nominee purchaser carrying 

out a collective freehold acquisition should be entitled to acquire the 

freehold of other land over which the leaseholders exercise rights in 

common, provided that the right is shared only with other occupiers 

within the building(s) being acquired. 

Do consultees agree?  

This should not include other land over which a particular leaseholder 

may have acquired rights historically or otherwise. 

Paragraph 6.103 
 

478 

Consultation Question 29. 
17.52 We invite the views of consultees as to whether, on a collective 

freehold acquisition claim where the leaseholders’ existing leases 

contain rights and obligations in respect of land that is to be retained 

by the landlord, the nominee purchaser should (where there is no 

current estate management scheme in place) acquire the freehold 
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subject to terms in respect of the retained land that: 

(1) reflect the rights and obligations set out in the leaseholders’ 

existing leases; 

or 

(2) appear within a prescribed list of appropriate covenants. 

17.53 We invite the views of consultees as to the types of term that 

should be included within such a prescribed list. 

Paragraph 6.124 
(1) should prevail. 

Consultation Question 30. 
17.54 We provisionally propose that, on a collective freehold acquisition 

claim where the leaseholders’ existing leases do not contain rights and 

obligations in respect of land that is to be retained by the landlord, the 

nominee purchaser should (where there is no current estate management 

scheme in place) acquire the freehold subject to terms in respect of the 

retained land that appear within a prescribed list of appropriate 

covenants. 

Do consultees agree? 

Yes 

(2) 17.55 We invite the views of consultees as to the types of terms that 

should be included within such a prescribed list. 

Paragraph 6.127 

 

Consultation Question 31. 
17.56 e provisionally propose to introduce a new power for 

leaseholders exercising the right of collective freehold 

acquisition to insist, if they so choose, that the freeholder 

take a leaseback or leasebacks of all parts of the premises 

(other than common parts) which are not let to participating 
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leaseholders. 

Do consultees agree? 

Disagree.Introduces complexity. .The terms of the lease should 

suffice 

Paragraph 6.132 
 

Consultation Question 32. 
17.57 We provisionally propose that, where premises have been the 

subject of a collective freehold acquisition claim, the leaseholders in 

those premises should be prohibited from making a further collective 

freehold acquisition claim in respect of the same premises for a set 

period. 

Do consultees agree? 

Yes. 

17.58 We provisionally propose that five years would be an 

appropriate duration for such a prohibition. 

Do consultees agree? 

Paragraph 6.138 
 
Consultation Question 33. 
17.59 Do consultees believe that the ability of parties to enter into a 

transfer of the freehold of a block of flats outside the 1993 Act creates 

significant problems in practice? 

Yes. Also a block of flats should be defined as a purpose built block 

of flats, not a terrace conversion. 

17.60 What steps, if any, do consultees believe could be taken to 

control or limit the use or impact of parties entering into a freehold 
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transfer to a group of leaseholders outside of a new statutory 

enfranchisement regime? 

There should be a single route which gives certainty and predictabllity 

to residential purchasers and leaseholders first and foremost. 

Paragraph 6.142 
. 
Consultation Question 34. 
17.61 We provisionally propose a new right to participate: the right for 

leaseholders who did not participate in a prior collective freehold 

acquisition claim, or who did not qualify for the right at the time of the 

prior claim, subsequently to purchase a share of the freehold interest 

held by those who did participate. 

Do consultees agree? 

Yes in principle but what continues to be lost here is the fact that 

there is a fundamental distinction regarding leasehold  ownership and 

shares in a freehold which is then compulsorily sold. The amount paid 

in to the building’s maintenance varies between leaseholders, who 

might share the same lease (virtually) but whose total paid in 

contribution varies according to percentage value ascribed to it for 

such charges, based on property size and according to the length of 

time they have owned the lease. The contributions made may differ 

widely. These long term paid off financial obligations should not be 

discounted as they appear to be in your proposals The shares of the 

freehold should therefore not be assumed to be equal (although in a 

particular case they might be) and should be soundly based upon 

provable contributions over time. Recognising this would equalize the 

relationship between freeholder/landlord who may not be a resident 
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freeholder/landlord and long tem leaseholding residents, The 

enfranchisement process must of necessity recognise their 

contribution.  

17.62 Do consultees consider that the right to participate should be 

available only in respect of collective freehold acquisition claims 

completed in the future, or also in respect of collective 

enfranchisement claims that completed before commencement 

of the new regime? 

The compiler of this consultation may have their own opinions of its 

aims and objectives, but surely regime is generally taken to have a 

pejorative meaning. The right to participate should be identical for 

both and carry the same exceptions.A collective freehold acquisition 

should stand as such and therefore be amendable as and when 

appropriate according the regulations at the point at which an 

amendment is required. 

17.63 We have identified at paragraph 6.156 a number of issues 

which will need to be addressed in order for the right to participate to 

operate successfully. We invite consultees to share with us their 

views on how these issues might be resolved, and to tell us of any 

further difficulties they foresee with the operation of the proposed 

right. 

Paragraph 6.157 
 
Consultation Question 36. 
17.65 To what extent does the current ability of parties negotiating 

the terms of a collective enfranchisement to agree the terms of the 

freehold transfer without restriction: 
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(1) increase the duration and cost of the enfranchisement process; 

(2) increase the potential for disputes; and 

(3) lead to future difficulties (financial or otherwise) resulting from the 

inclusion of unusual terms within the freehold transfer? 

17.66 To what extent would limitations on the ability of parties to 

include new rights and obligations in a freehold transfer to a nominee 

purchaser: 

(1) reduce the time and cost involved in acquiring the freehold 

collectively; 

(2) reduce the potential for disputes; and 

(3) reduce future difficulties (financial or otherwise) resulting from the 

inclusion of unusual terms within the freehold transfer? 

17.67 Would this reform result in a higher proportion of leaseholders 

seeking to exercise the right of collective freehold acquisition? 

Paragraph 6.161 
The aims and objectives of freehold purchase by leaseholders 
should be considered within the wider economic context, 
purchase for use value when it comes to residential purchase . 
Legislation should give due regard to long term prchase for use 
value however this is attained. 
 

Consultation Question 38. 
17.69 We provisionally propose to replace the language of “houses” 

and “flats” with the new concept of a “residential unit”. 

Do consultees agree? 

This is not new, nor is it clever. Vide Australia late 1950’s early 1960s 

when  fringe city centre ‘plots’ were freed for development by 
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decanting residents deemed ‘elderly’ as unable to cope . Decanted 

from family sized houses with gardens, into garage sized bungalows 

with token lawn frontages, they tended to become isolated with 

relatives unable to visit without the use of a caravan. The term  also 

suggests  industrialization of housing with undesirable consequences.  

House, flat dwelling, or maisonette will do. These distinctions make 

sense in use and structural terms and that is what is, finally, at stake, 

the care of the existing built residential environment into the future the 

material reality of buildings. 

17.70 Do consultees think that our proposed definition of a 

“residential unit”, set out at paragraphs 8.37 to 8.56, will work 

successfully in practice? 

see above. 

 

Consultation Question 39. 
17.72 We provisionally propose to maintain the requirement that, in 

general, a leaseholder must have a lease which exceeds 21 years in 

order to qualify for any enfranchisement rights. 

Do consultees agree? 

The leaseholder must have the right to extend the lease without over 

burdensome charges or needless complication. There should not be 

a requirement to alter that lease in any other way, in order to avoid 

needless complexity. Nor should there be an over-riding necessity for 

the landlord to agree. It is and has been a way essentially to maintain 

over-high prices in the housing market, pure and simple. 

Paragraph 8.67 
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Consultation Question 40. 
17.73 We provisionally propose maintaining the current legal position 

that separate,concurrent long leases between the same landlord and 

leaseholder may be treated as if they were a single long lease. 

Do consultees agree? 

Agree. 

17.74 We provisionally propose maintaining the current legal position 

that renewals or statutory continuations of long leases are also to be 

treated as long leases. Further,we propose adopting (across the 

board) the 1967 Act’s approach to consecutive long leases, in 

treating them as a single long lease. 

Do consultees agree? 

Agree. 

Paragraph 8.71 
 
Consultation Question 41. 
17.75 We provisionally propose that all qualifying criteria for 

enfranchisement rights based on financial limits (both the low rent 

test and rateable values) be removed. 

Do consultees agree? 

No. 

Paragraph 8.74 
 
Consultation Question 42. 
17.76 We provisionally propose that the requirement to own premises 

for two years before exercising enfranchisement rights in respect of 

those premises be abolished. 



 25 

Do consultees agree? 

We strongly disagree. This adds to the distortion of the housing 

marjet by permitting rapid sale and reselling especially by cash 

buyers and or those who can quickly find suitable mortgage provision 

through various schemes. We would add a residential requirement of 

5 years in order to ensure that properties are used for residential 

purposes, rather than as stepping stones to freehold purchase and 

asset stripping. 

Paragraph 8.77 
Consultation Question 43. 
17.77 We provisionally propose that the right of individual freehold 

acquisition should be available where: 

(1) a leaseholder has a long lease over premises which include at 

least one residential unit which is not sublet to another person on a 

long lease; and 

(2) there are no units in the building save for the unit(s) let to the 

leaseholder under his or her long lease 

This is unclear. Are you referring to a house? 
 
(3) the premises let to the leaseholder comprise either: 

(a) one unit; dwelling or 

(b) more than one unit, dwelling but: 

(i) they are for nonresidential use.none of those are  units are 

residential units that are sublet to another person under a long lease; 

and 

(ii) the floor space of any non-residential units does not exceed 25% 

of the floor space of all the units combined. 
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Do consultees agree? 

Keep the 25% rule. Little evidence that it is a particular problem 

Paragraph 8.95 
 
Consultation Question 44. 
17.78 We provisionally propose that the premises which may be the 

subject of a freehold acquisition claim (whether individual or 

collective) should be identified in line with the 1993 Act’s definitions of 

“self-contained building” and “self-contained part of a 

building”. 

Do consultees agree? 

Yes. 

17.79 We provisionally propose that, otherwise, the “building” in 

which a unit is contained can be defined simply as a built structure 

with a significant degree of permanence which can be said to change 

the physical character of the land. 

Do consultees agree? 

Paragraph 8.104 
Purpose unclear . 
 
Consultation Question 45. 
17.80 We invite consultees’ views on the desirability and workability 

of creating a discretion for the Tribunal to authorise, in limited 

circumstances, a freehold acquisition (whether individual or 

collective) where this would not otherwise be possible because the 

building or part of building concerned is not, or might not be, 

self-contained. 
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Paragraph 8.109 
 
Consultation Question 47. 
17.84 We provisionally propose to maintain an equivalent of the 

current requirement that,for a collective enfranchisement, there must 

be a minimum of two or more flats held by qualifying tenants in the 

premises to be acquired. 

Do consultees agree? 

 

 

Paragraph 8.134 
 
Consultation Question 50. 
17.87 We provisionally propose to remove the requirement that, in 

the case of a building containing only two residential units, both 

leaseholders must participate in a collective freehold acquisition 

claim. 

Do consultees agree? 

Paragraph 8.147 
Disagree. For practical purposes regarding a fair say on both 
parties sides regarding building care and maintenance for the 
longterm. Also, both parties should be represented within the 
freehold company according to the due proportion of service 
charge allotted in the lease. 
 
Consultation Question 51. 
17.88 We provisionally propose to remove the current prohibition on 
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leaseholders of three or more flats in a building being qualifying 

tenants for the purposes of a collective enfranchisement claim. 

Do consultees agree? 

Yes, but with the possibility of their being particular exceptional 

circumstances. 

 

Consultation Question 52. 
17.89 We provisionally propose the continuation of the 25% limit on 

non-residential use in collective freehold acquisition claims. 

Do consultees agree? 

Paragraph 8.153 
Agree for the reasons given. 
 

Consultation Question 53. 
17.90 We provisionally propose the continuation of the 

exceptions from collective freehold acquisition claims for 

resident landlords and operational railway tracks. 

Do consultees agree? 

Paragraph 8.155 
We agree strongly that exceptions from collective 
freehold acquisition should continue to be made for 
resident landlords especially in the case of non-purpose 
built leasehold flat ownerships, where there are 4 or 
fewer dwellings. And for the sake of clarity, suggest that 
this should urgently  apply whether the leaseholder/s 
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hold the freehold through a limited company in which 
they are the sole shareholders , or as persons.  
This would add clarity and remove costly legal 
interventions. For coherence, clarity and simplification 
of due process,these exceptions should also apply to 
individual freehold applications from existing 
leaseholders. In whatever legal form they take.  
Consultation Question 55. 
17.92 We invite the views of consultees as to whether there should 

be an exception to the two-or-more flats requirement and the two-

thirds condition in the case of buildings consisting of two residential 

units, so as to enable a “collective” freehold acquisition by the 

leaseholder of one unit where the other is retained by the landlord of 

the building. 

Paragraph 8.166 
Freehold ownership involves care for a building’s fabric. How 
would this help appropriate care? 
 

Consultation Question 58. 
17.96 Do consultees consider it desirable to attempt to restrict the 

enfranchisement rights of commercial investors further than the 

current law does? 

17.97 If so, do consultees consider that it might be possible 

successfully to restrict the enfranchisement rights of commercial 

investors: 

(1) by means of a residence test; or 



 30 

(2) by the adoption of a reduced definition of a residential unit, to 

exclude units which are let on short residential tenancies? 

Are there any other options we should consider? 

Paragraph 8. 
Yes, by a stringent residential test and by a clearer definition of 
a dwelling, flat or maisonette. Due diligence should be carried 
out on sources of funds and companies involved in serial 
purchases or management companies which may be behind 
nominal purchasers, even if ‘first time buyers;. 
 
Consultation Question 63. 
17.105 We provisionally propose that: 

(1) shared ownership leases should be required to comply with 

particular statutory criteria in order to be exempt from rights of 

freehold acquisition; and 

(2) those criteria should be the same regardless of the type of 

landlord. 

Do consultees agree? 

The exception for resident landlords whether freehold held through 

shares in a company or personally should apply.Shared ownership 

leases should be exempt from having any freehold rights thy have 

through a limited company or personally being removed, rather than 

recognized. 

End of reponse 

Verina Glaessner 
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From: Verity McMahon   
Sent: 07 January 2019 20:48 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Comments - Leasehold Home Ownership: Buying your Freehold or Extending your Lease 
 
Dear Sirs 
 
I am writing to submit my comments in respect of the consultation paper you have 
recently published titled ‘Leasehold Home Ownership: Buying your Freehold or Extending 

your Lease’. 
 
I am a solicitor working and specialising within Leasehold Reform including, residential 
lease extensions, collective enfranchisement, right to manage claims and ground rent 
investments acting for both Landlord and Tenants. I should inform you for 
completeness  that I am currently practicing and working for Adcocks Solicitors Limited. 
Mark Adcock who is a Director of Adcocks Solicitors Limited was engaged by the Law 
Commission to assist in the preparation of the consultation paper. However, the views 
expressed in this email are those of my own. 
 
1967 Act Claims: 
 
The current legislation is over complicated and certainly not approachable to a 
leaseholder without professional help. It contains sections which are now outdated and 
archaic, for example, basing the low rent test on rateable values; my personal experience 
in dealing with clients proceeding with 1967 Act Claims is that rateable values are 
extremely difficult, even impossible to find, leaving the leaseholder at a great 
disadvantage and in ‘limbo’ given that the low rent test and rateable value have to be 
established to ensure a lower purchase price. The leaseholder is at great uncertainty 
from the outset of the claim given the various different valuation methods currently 
prescribed by the act and that these methods are based on unknown historic 
information. I am therefore of the view and agree with the Commission’s proposal to 
abolish financial limits i.e. the low rent test and any other financial limits based on 
rateable value. 
 
I note that the reform proposals retains a provision for leaseholders to continue to have 
the right of a lease extension of a house under the 1967 Act. In practice, from personal 
experience and speaking on behalf of my firm, we have had a minimal amount of 
leaseholders that have chosen to and instructed us to exercise this right. I would 
question and comment as to whether there is still any need to retain the right to a lease 
extension of a house under the 1967 Act when most leaseholder will opt to acquire the 
more favourable freehold? Could this part of the Act be abolished? 
 
The 1967 Act is complex and difficult to interpret; the cost and frustration to this 
complicated process is substantial to leaseholder and even specialists. In practice I often 
find that the cost of enforcing these rights for the leaseholder exceeds the financial 
benefit and even the purchase price itself. I am therefore in agreement with the 
Commission’s proposal to streamline the enfranchisement system and coincide the 
procedure with that of the 1993 Act i.e. abolishing the current two track approach into 
one scheme; standard forms to be prescribed, one notice of claim and an offer to be put 
forward in that notice unlike that at present. This should quicken the process under the 



1967 Act  as delays are often experienced in practice when waiting for initial offers, 
valuation exchange etc. after the initial notice has been served. 
 
Lastly, I agree with the Commission’s proposal of the introduction of a prescribed list 
covenants when drafting a conveyance as what can and cannot be included within the 
conveyance is not clearly stated within the 1967 Act. This should also be similar for that 
of 1993 act claims especially in the case of lease extensions and the currently drafted 
Section 57. Prescribed and permitted clauses and covenants are not clearly stated in 
either act and often in practice these provisions are stretched and manipulated, 
especially by landlords, to include provisions that were not intended by the mechanics of 
the Act; leaving the leaseholder with the option to either accept the unfavourable 
provisions or covenants or to incur further expense to argue the same at a costly First 
Tier Tribunal. 
 
1993 Act Claims 
 
The 1993 Act procedure contains numerous and onerous notice requirements and time 
limits which can cause both landlord and tenant to fall into an unnecessary ‘trap’; with 
little or no power to have an extension of time. In practice I find that this leads to a lot of 
‘tactical’ time wasting from landlords as they are aware of the consequences and cost 
implications for the leaseholder if these are not adhered to. Failing to meet these 
requirements can have disastrous consequences for the party who falls into these ‘traps’ 
and if done can result in the claim failing altogether. If a deadline is missed by a tenant, 
the initial notice may be deemed withdrawn and no subsequent notice may be served for 
12 months. If the landlord fails to serve a valid counter notice, the leaseholder(s) can 
acquire the new lease or enfranchise on the terms set out within their notice of claim 
irrespective of whether their initial offer is fair. Whereas no such deadlines or 
consequences exist when proceeding with a 1967 Act claim. I therefore agree with the 
Commission’s proposal that claims should not be deemed withdrawn and the current 
‘traps’ for the unwary removed as these current strict sanctions seem unnecessary and 
disproportionate. 
 
Lastly, the current 2 year lease ownership requirement applicable to qualify for both 
1993 lease extension and 1967 act claims seems unnecessary and inconsistent with 
that of collective enfranchisement under the 1993 act with no real justification as to why. 
This again is unreasonably onerous on the leaseholder as during the period of delay in 
waiting to meet the minimum ownership requirement; the cost of the premium or 
purchase price will rise. I therefore agree with the Commission’s proposal that the 
ownership requirement should be removed as this serves no real benefit or purpose. 
 
I hope that the above comments are helpful to the Commission in preparing its report to 
the Government. 
 
Yours faithfully 
 
Verity McMahon 
Solicitor 
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STATEMENT ON BEHALF OF NATIONAL TRUST LONG LEASEHOLDERS – By Vic Crew  
SUBMISSION TO SELECT COMMITTEE MEETING 15.10.2018  file select Committee 15-10-18 

 
BACKGROUND TO  NATIONAL TRUST TENANTS ANXIETIES 

1. 600 National Trust (NT) Long Leaseholders live in inalienable property. Freehold purchase by a 
leaseholder was excluded by a short clause in the 1967 LHR Act. Most tenants were not told or it was 
implied that lease extensions were possible.  

2. The NT abused the 1967 LHR Act (not intended for NT inalienable property – agreed by the Charity 
Commission see attachment) to steer tenants to a Statutory Extension (SE); to get to increased 
ground rents and at the end of the SE to take ownership of refurbished properties at no cost. The 67 
Act revision was intended to help tenants to buy their freehold NOT prevent them. We believe that 
the NT plans to gradually convert long lease property to short hold rental to enhance income and 
avoid previously used Voluntary Extensions (VE) on Long Leases. They currently have 5,000 short-
hold rental properties and a growing holiday-let portfolio. They say they have no remit for sustaining 
a community; housing stock represents a potential income stream and CC support income from 
assets.  

3. The NT has recently withdrawn their use of the Modern Ground Rent (MGR) formulae (in the 67 
Act) in favour of a simple price index model. This signifies that the Trustees finally accepted their 
immoral approach after pressure from TANT (Tenants Association of the National Trust). TANT 
members were faced with incredible illogical ground rent increases brought about by the formulaic 
model in the Act intended for freehold purchase valuations – somewhat ironic! We feel that having 
won the MGR battle, then fairness on future security for our homes is next and essential. 

4. By paying for property upkeep and taxes, long leaseholders save the NT c. £3million/annum. We 
feel this is a one way street. We can only expect the loss of our main asset at the end of the SE. 

CONSTANT UPSET ANXIETY AND FEAR FOR TRAPPED LONG LEASE TENANTS 

1. Property values decline rapidly with reducing lease years. Building Societies won’t lend under 70 years, 
owners can’t sell, solicitors are keen not to be sued and recommend buyers to avoid SEs.  Estimates of value 
lost are 30% at 60 years remaining. At 10 years.....?                                                                   CAPITAL LOST 

2. Unbudgeted legal costs to negotiate Statutory Extensions. Up to £10,000.                               SAVINGS LOST 

3. Tenants upgrade/Improvement costs e.g. heating, insulation, decoration, bathroom and kitchen upgrades 
etc – upwards from £50,000 to £500,000, lost to NT at end of SE.                       SAVINGS AND INVESTMENT LOST 

4. Legacy for family dramatically reduced.                                  INVESTMENT and BEQUEST VALUE LOST 

5. Potential funds for care and security in old age reduced.                                    CAPITAL LOST 

6.  A Voluntary Lease Extension (VE) is only within the NT’s gift, we can only request and there is evidence 
these are being refused in recent years.                                                                                               TRUST in NT LOST 

7. There is no one for tenants to trust other than the Law Commission and Parliament.              TRUST IN LAW? 

 

REQUESTS TO THIS COMMITTEE AND TO THE LAW COMMISSION see over 



STATEMENT ON BEHALF OF NATIONAL TRUST LONG LEASEHOLDERS – By Vic Crew (TANT Member) 
SUBMISSION TO SELECT COMMITTEE MEETING 15.10.2018  file select Committee 15-10-18 

 
REQUESTS TO THIS COMMITTEE AND TO THE LAW COMMISSION 

1. Please clear up this mess by enabling 600 NT Long Lease tenants to purchase their 
Freehold by amending the 67 Law exclusion.  

2. Please ensure that the NT and any other Charity is not excluded from any new law 
lease- extension revisions and that the future for NT long lease tenants is protected by 
Law. Continuing exclusion will exacerbate the ability to sell/move on. 

3. Please ensure that Tenants under an intermediary landlord are guaranteed the same 
statutory rights as the primary lessee. Voluntary actions create loopholes; Law protects. 

4. Please ensure a fair means of assessing premiums and ground rents is established. 

QUOTES: 

Charity Commission April 2017 to VSC Chairman of  

“The Charity Commission recognises the extremely difficult position that many of the 

Trust’s tenants find themselves .... We take the view that the consequences of the 1967 

Act were never intended to produce the results that they have, and this is largely because 

of the unique position the tenants of the National Trust find themselves in”. 

NT lack of commitment to leases over 99 years (property has to be accessible for the nation). Tenant CCT 
October 2018 

“We are saddled with a house with no security of tenure, is not mortgage-able, is not 

saleable and is depreciating at an ever increasing pace as more damaging statements are 

made public. The ‘difficulty’ that this presents to people in our situation is vast and affects 

us now and on a daily basis as our lives are taken over with legal costs and worries about 

the future, not to mention the inability to move house and get on with our lives.” 

Never told of decisions and implications. FMC 2016 

“Our lease was with a local land owner’s family. Unknown to us 5 years later they sold the 

properties including 9 Long lease properties to the NT. Again without our knowledge 

within a month of purchase the NT Council converted the commercial purchase to 

inalienable status. 35 years later entering our retirement we decided to purchase the 

freehold only to discover the issues with the clause in the 67 Act and MGR. We wanted to 

retire not battle for our rights. How can they be allowed to disenfranchise us?” 

At the end of the SE that’s it!! CCT Oct 2018 

“If any other freeholder in the country wished to regain control of a long lease building, 

they would have to buy it back at a market price. I do not see why the NT (or their private 

intermediary landlords), having reaped the benefits of the original transaction should be 

entitled to claim the house back for free, by controlling the length of the lease”. 



SUBMISSION ON LEASEHOLD REFORM BY BERNARD JOHNSTON (MEMBER OF TANT) 

THE RELATIONSHIP BETWEEN THE NATIONAL TRUST AND LONG LEASEHOLDERS IS IN URGENT NEED OF 
REFORM. 

INALIENABILITY. THE MYTH THAT THE FREEHOLD  OF LAND DECLARED INALIENABLE CANNOT BE SOLD  

 The National Trust is currently landlord to 600 long leaseholders of properties declared  by them as 
inalienable. The Trust has the unique statutory power at its sole discretion to declare land inalienable - such 
land cannot be voluntarily sold, mortgaged or compulsorily purchased against the Trust's wishes without 
special parliamentary procedure. The Trust has often used this as an argument against the sale of freehold to 
long leaseholders. There are examples of the Trust’s  selective use of their discretionary powers in some cases 
deliberately not declaring gifted property inalienable in order benefit from its commercial value and in other 
situations declaring property inalienable without informing existing tenants.  

The consequence of a declaration of inalienability is a prohibition on the Trust and  not on the potential 
purchaser. Parliament could if it so wished could permit the Trust to sell certain property freehold and has 
done so in the past. To protect the historical integrity and future condition of the property any sale could be 
made subject to covenants setting out stringent requirements similar to those for listed buildings. 

LEASEHOLD REFORM ACT 1967. THE CATCH 22 FOR TRUST LONG LEASEHOLDERS 

The Act was principally intended to enable tenants of houses held on long leases at low rents to acquire the 
freehold or if that was not affordable or desirable to obtain a statutory extension of 50 years to their lease. 
Under section 32 of the Act the Trust is excluded from the  provisions granting qualifying tenants the right to 
purchase the freehold of the property they occupy. It is not excluded from the provisions relating to statutory 
lease extensions of 50 years and modern ground rents (MGR). Trust long leaseholders were thereby effectively 
disenfranchised and denied one of the major benefits the Act intended to create for residential tenants.    

 
 

 Denied the right to purchase their freehold many leaseholders applied for a statutory 
extension. At the time many of the leases were granted the financial implications of the MGR provisions and 
lack of a procedure to extend leases beyond the statutory extension were not widely appreciated by many 
solicitors and agents advising  potential leaseholders. This was later acknowledged by the Trust in their offer of 
a 50% concession in the amount of MGR it was looking to charge. As some leases approached their term date 
the Trust began applied the MGR provisions on a full commercial basis resulting in claims for extremely large 
increases in ground rent.  After considerable pressure from TANT the Trust withdrew their intended 
application of the MGR formulae in favour of a simple price index model. During those negotiations in April 
2017 the Charity Commission stated “We take the view that the consequences of the 1967 Act were never 

intended to produce the results that they have, and this is largely because of the unique position the tenants 

of the National Trust find themselves in.”   

It would be a simple matter amend the 1967 Act to remove the exclusion of the Trust from the sale of 
freeholds without prejudicing their powers to declare other  property inalienable. Given the nature of the long 
leasehold properties and the ability to use covenants it would not be detrimental to the Trust’s overall estate.   

LEASE EXTENSIONS. AT THE SOLE DISCRETION OF THE TRUST.  

For extensions beyond the statutory 50 years leaseholders are dependent upon the grant of voluntary 
extensions by the Trust for which they would  pay a premium. There is no guarantee that such extensions will 
be granted, and recent  evidence suggests that the Trust has a policy of not doing so. The Trust appear to be 
looking to regain possession of properties by allowing the extended leases to run to their full term.  The result 
of this is that the Trust having already benefited from the tenant’s contribution to taxes, upkeep and insurance 
will  not only recover the property but reap further benefit from any improvements carried out by the tenant.  

The Trust has argued that they are not prepared to grant extensions so that they can maintain control over the 
future use of the properties.  It is difficult to see how anyone can be so far-seeing as to be able distinguish any 



differences between conditions in  100 or 200 years. As with the sale of freeholds it would be possible to 
maintain adequate control by covenant over tenancy, upkeep and alterations.  

 The Trust have suggested that it should be treated differently in any amendment to existing long leasehold 
legislation. Excluding the Trust from the general provisions for leasehold extension or providing for reduced 
extensions when compared to other landlords, will create a double penalty to long leaseholders in that being 
unable to purchase the freehold they will be left with extension provisions manifestly inferior to others in the 
market. 

LEASES. MOST WOULD NOT MEET THE STANDARD REQUIRED IN MODERN CONTRACTS  

There is no standard Trust lease. A sampling of the leases by TANT has shown many would  not comply with 
the present legislation on unfair contract terms. In correspondence the Trust conceded “…   these leases are 

very much products of their time and do not match up well against the best modern drafting”. All of the 
leases reviewed are heavily biased in favour of the Trust. Disputes over lease terms can be extremely costly 
and pit individuals against a large and well-resourced body. 

Of particular concern are: 

• Use of the 1967 Act  to deny leaseholders the right to purchase freehold whilst relying on it for the grant of 
statutory extensions and commercial assessment of MGR.  

• Lack of provision for extension beyond the statutory extension. 
• Valuations of MGR based on the “imaginary freehold” value of properties specifically excluded from sale by 

the Trust’s discretionary declaration of inalienability. 
• No protection for sub lessees should the primary lessee choose not to pass on any revisions to the lease.  
• No recognition of the value of tenant’s improvements. 
• The lack of any mediation processes or alternative dispute resolution procedures. 
• A repossession condition subject to the interpretation of a court up to 50 years in the future. 
• No provision for determination of the lease at any time by the leaseholder.  

New legislation would provide the opportunity for the Trust to update leases in line with modern practice. 

SUMMARY 

The current Leasehold Reform Act 1967 uniquely disenfranchises National Trust tenants from the purchase 
of freehold of their home whilst subjecting them to the full commercial effect of its MGR and limited lease 
extension provisions. 

Parliament should amend the Act to remove the exclusion of the National Trust from the sale of the 
freehold of long leasehold residential properties. 

If the 67 Act is amended Parliament has the authority to release the Trust from the prohibition of selling the 
freehold of property declared inalienable. 

The National Trust should not be given differential treatment in any future legislation regarding either 
freehold purchase, ground rent or lease extension. To do so would further penalise existing long 
leaseholders. 

The heritage value of the properties whether sold or subject to longer leases can be protected using 
appropriate covenants. 

New legislation should allow the development of leases conforming with modern contract terms, with a  fair 
and equable balance  between the parties and means of resolving valuations and disputes at reasonable 
cost.  

 



From: Victor Levy   
Sent: 05 November 2018 11:57 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Consultation on enfranchisement reply 
 
 
  
Dear Sir 
  
Right to buy freehold of associated buildings and land direcly connected with a freehold house. 
  
I am not sure which section I should be making comment on, but 5.25 of the consultation document 
seems the appropriate context. 
An issue to examine is the right to buy the freehold of leasehold land and buildings directly connected 
and enjoyed with a freehold house, where there is no lease of the house and only a lease of the land. 
  
A freehold house could directly benefit from gardens and garages inside the curtilage of the land 
which are a single hereditament but which are only owned under a separate lease and are not part of 
the freehold. 
  
At present, there is no right to buy the leasehold gardens/garages as the house is already owned 
freehold without creating a structure where the house and gardens/garage are owned on leases with 
the same landlord and the same tenant. 
  
I would like to suggest that the law be expanded to encompass the right to buy to “residential land and 
buildings used in connection with and within the curtilage of a freehold house as a single 
hereditament”. 
  
Kind regards 
  
Victor Levy 
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1. The Belgravia Residents Association – Who We Are 
 

he Belgravia Residents Association (B.R.A) was founded in 1972. It’s the 
recognised amenity Society for Belgravia in Central London. We are open 
to all, run by volunteers and funded by an annual subscription paid by 

Members.  

We communicate with Members through our website and on social media1. 

B.R.A lobbies on behalf of residents particularly with local Members of 
Parliament, councillors and the local authority, the City of Westminster, other 
statutory bodies and the primary freeholder, Grosvenor Estates.  

We engage in a proactive and positive dialogue with Grosvenor. They are not a 
financial contributor or member of B.R.A. We have no political affiliations. 

B.R.A is particularly experienced and involved on behalf of residents with the 
planning process as we strive to keep Belgravia as an area with a range of local, 
independent shops such as newsagents, chemists and coffee shops, which serve 
us all and provide vitality and footfall within and around our streets. We do not 
want to see streets becoming designer-led.   

We strive for good community roots and liaise with Parish churches and other 
religious and social organisations.  Through our fundraising efforts, we support 
a range of local charities.  

Our individual members and volunteer Committee span the full spectrum of 
tenure of residential property occupation and ownership in Belgravia. Individual 
members are sometimes both leaseholders and freeholders or leaseholders who 
hold short or long leases, or who are employed in the property sector. Therefore 
we, as stakeholders, are well placed to comment on behalf of residents on the 
Law Commission Proposals.  

  

                                                           
1 www.belgraviaresidents.org.uk / Twitter: #belgraviaresidents  Facebook: Belgravia-residents-association 
All quotes from B.R.A members come from an online questionnaire on enfranchisement on the B.R.A. website. 

T 
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2. A Short History of Belgravia  
 

n order to understand the present situation with regard to leaseholders and 
freeholders in Belgravia in the heart of London today, it is necessary to 
understand the social, architectural and economic history of this part of 

central London, as these elements have been intertwined for over two hundred 
years. 

The Grosvenor family have owned the land on which Belgravia was built since 
1677 when it consisted of five pasturing and marshy clay fields which were 
prone to flooding from the nearby Thames. This open and rural space was 
notorious for footpads and robbers, particularly at night, and was outside the 
toll gate of Hyde Park Corne . 

Belgravia was created as a brilliant, speculative, planned residential 
development scheme by Robert Grosvenor, Marquis of Westminster, in 
response to the housing boom following the end of the Napoleonic Wars and 
the demand for fashionable housing in the area surrounding the new home of 
George IV and his Court at Buckingham Palace2.  

Belgravia has planned, unified architecture notable for its wide streets and 
terraced housing surrounding green communal squares. It was conceived and 
built as a complete community with churches and even a Pantechnicon. 
Belgravia’s streets, squares and crescents were named after Grosvenor titles, 
houses and estates. 

Lord Grosvenor obtained a special Act of Parliament in 1826 to develop and 
build on the 200 acre site and engaged architects Messrs. Cubitt with additional 
work contracted out to a syndicate which included George Basevi, the architect 
responsible for Belgrave Square. As Belgravia is only a few feet above the level 
of the Thames, Cubitt first excavated the marshy clay and used it to make 
building bricks - an early example of both re-cycling and economy. He then built 
on the exposed underlying gravel.  

 

                                                           
2 The Grosvenor family already had a track record as developers. A century before starting work on 
Belgravia, they’d built Grosvenor Square and the surrounding area in the 1720’s, known today as 
Mayfair. This is still part of the Grosvenor Estate today. 

 

I 
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Most of Belgravia as it was originally laid out and built around Belgrave Square, 
Eaton Square and their surrounding streets, still exists and is admired today. 
It’s protected by being within several Conservation Areas and many buildings 
are Listed. It falls mostly under the local authorities of City of Westminster and 
to a lesser extent, the Royal Borough of Kensington & Chelsea. 

The individual mansions (many of which are occupied today by embassies) and 
terraced houses were designed for the occupation of a single family, with their 
servants working in the basement kitchen and sleeping in the attics. The terraces 
were tall, four or five storeys, to maximise the use of small plots. Behind many 
of the properties was a terraced one-storey Mews for horses, carriages, tack and 
feed, with accommodation for a groom(s) on the floor above3.  

The huge expense of developing Belgravia over thirty years had to be recouped. 
From the very beginning properties were leased, not sold as freeholds. For the 
Grosvenor family, this was a stroke of financial genius, as it enabled leases to be 
sold and/or extended again and again. At the beginning, short leases of ten years 
or less were the norm. 

The much smaller Lowndes estate, closer to Knightsbridge and next to the 
Grosvenor estate, was developed along the lines of its larger neighbour as single 
dwelling terraced leasehold properties4. In 1723, Williams Lowndes bought a 
Crown lease for the undeveloped plot. By 1819 the two estates were working 
together on a joint project to install drainage. In the 1830’s and 40’s the Lowndes 
estate employed the Grosvenor’s chief architect, Thomas Cubitt, to build 
Lowndes Square. Because the two leasehold estates join each other almost 
seamlessly from an architectural perspective, date from the same period and 
had the same financial goals, Lowndes, for the purpose of this document, will be 
considered part of Belgravia.  Although it was conceived as a residential 
leasehold development, by the nineteenth century the houses of Lowndes 
Terrace had been demolished to build Harvey Nichols department store and the 
later building of the Sheraton Park Tower hotel5, as it was soon obvious that 
demand in this area bordering Knightsbridge was for shopping, commerce and 
tourism, rather than housing.  

                                                           
3 The 1971-75 TV series ‘Upstairs, Downstairs’ was filmed in Eaton Place and gives an idea of how houses were 
originally run.  
4 Other similar private London estates are Cadogan (Chelsea), Bedford (Bloomsbury), Portman (Marylebone), 
Howard de Walden (Marylebone). 
5 Opened in 1973. 
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By the early years of the twentieth century the landed aristocracy were under 
attack as the political and economic climate shifted. Lloyd George’s budget of 
1909, the First World War and the Parliament Act of 1922 all took their toll on 
their incomes.  

When the first Duke of Westminster died in 1899, the estate had death duties 
of £600,0006, more than 90% of it arising from his London estate. For the first 
time in its history, freeholds of properties were sold to pay the tax.  

By 1901, values on the estate and throughout the West End, also fell for the first 
time due to economic depression. Previously, the value to the freeholder of 
Belgravia had risen by approximately ten per cent per decade. Now, the 
freeholder had to compete for leaseholders due to the more modern attractions 
of living on the Portman and Portland Estates, north of Oxford Street. As early 
as 1904, leaseholders and builders who modernised the late Georgian 
properties and then sold them on, were complaining about the difficulties of 
short 10-year leases and the high premiums charged to renew them. The income 
of leaseholders was also being squeezed and they had the expense of 
modernising houses which had originally been built without lavatories, 
bathrooms, or hot water systems. As a result, the number of applications to 
renew leases fell and some large properties were unoccupied.  

The response of the second Duke in 1905 was to reduce premiums, lengthen 
leases and extend renewals to a term of 63 years. This reversal of Estate policy 
had an important positive unforeseen consequence for the appearance of 
Belgravia today, as many houses which are now Listed as being of architectural 
or historic interest would not have survived into the era of statutory protections 
created by the 1944 and 1947 Town and Country Planning Acts, had it not been 
for longer leases granted after 1905.   

By the end of the First World War, thousands of men and women all over Britain 
left domestic service for work in better paid jobs in factories and shops. 
Leaseholders in Belgravia who were living in large properties designed to be 
cleaned and maintained by live-in servants found their properties were more 
difficult and expensive to manage as wages increased due to the shortage of 
labour.  

  

                                                           
6 Approximately £75 million in 2018. 
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In the 1920’s conversions of large houses into smaller, cheaper and more 
manageable flats began in Belgravia and continued as the effect of the Wall 
Street Crash of 1929 and the depression of the 1930’s took hold. For the Duke 
of Westminster this meant that where he’d previously had one leaseholder per 
house, he could now sell several leases, one to each flat. 

The era of the small and fashionable terraced Mews house arrived in the 1920’s. 
First built as one-storey stables and carriage house with grooms living above the 
horses, then converted into garages with a chauffeur living in the flat above, 
Mews properties, due to their compact size suitable for a couple or single 
person, were relatively cheap to convert and modernise as well as easy to run. 
Previously, a Mews didn’t have a separate lease from the main house as it was 
an outbuilding of that house, but now as a separate residential property, each 
one had a new lease.  

In the early 1930’s the Duke, aged fifty, began to make provision for the payment 
of his death duties. He sold freehold sites surrounding Belgravia for commercial 
development7. At the same time, the 1925 Settled Land Act enabled 999 year 
leases to be granted for the first time. They were preferable to selling a freehold 
as it enabled the Estate to still exert control by means of inserting into the new 
lease covenants concerning the maintenance and use of buildings. These new 
leases were used mainly for industrial development8.    

A new strategy for the future growth of the Estate abroad was also put into place 
in the 1930’s, when the Duke instructed his agents to seek out development 
opportunities throughout the Empire.  

During the interwar period the rise of town planning had consequences for the 
Duke of Westminster. Issues such as the zoning of land use and the 
redevelopment of buildings were, up until this time, a private matter for the 
freeholder. Now the State became increasingly active at both national and local 
authority level in controlling and managing the ‘look’ of London, as well as taking 
over the role previously played in running privately owned infrastructure, such 
as mains drainage and sewage, piped water, streetlighting and roads.   

After the Second World War, the process of converting houses into flats 
continued as the price of land escalated and demand for housing rose.  

                                                           
7 Sales included the Pimlico site of the present Victoria Coach Station and in Millbank. 
8 The Gas, Light and Coke Company in Mayfair is a typical example. 
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Where sites had become vacant due to bomb damage9, mansion blocks of 
leasehold flats, rather than replacement houses, were built. At the same time, 
to encourage costly modernisation and improvement to properties, the policy 
in Belgravia was to grant longer leases. 

When the second Duke died in 1953, his will stipulated that the bulk of his 
wealth be held ‘in fee simple’ and administered by professional trustees on 
behalf of the family beneficiaries. Prior to this Will, the Estate had been held by 
the Duke as his personal fortune under his sole control. This change was the 
beginning of the modern Grosvenor Estate10. 

By the late twentieth century, Parliament began passing legislation to rebalance 
what was perceived by government as the unfair relationship between 
freeholder and leaseholder. Freeholders constantly lobbied against 
enfranchisement and challenged legislation. 

In 1986 the Trustees of Grosvenor Estates questioned the validity of the 1967 
Leasehold Reform Act in the European Court of Human Rights in James and 
Others v United Kingdom, specifically with regard to whether leasehold 
enfranchisement infringed the freeholder’s human rights in property under 
Protocol 1 Article 1, without being in the valid public interest. The Court held 
that the UK Act did not breach the Convention on Human Rights, since the 1967 
Act is within the limits that a national legislature has in implementing social 
policies and promoting the public interest. As a result of this ruling the 
Grosvenor Trustees had to sell their residual property rights in about eighty 
houses for £2.5 million. 

The Leasehold Reform and Urban Development Act of 1993 enabled 
leaseholders to extend their lease or acquire their freehold. The Duke of 
Westminster spoke out vehemently against the Act. In practice, leaseholders 
found the 1993 Act made it both complex and very expensive to exercise their 
right to acquire their freeholds and relatively few could face the battle against 
their resistant freeholders which often lasted for years. Instead, leaseholders 
opted for the easier process of paying to extend their leases, which meant the 
1993 Act led to the unintended consequence of bringing in more income for 
freeholders.   

                                                           
9 During the Blitz from October 1940 to June 1941, 331 bombs were dropped on Belgravia and Knightsbridge 
according to the National Archives. 
10 The Grosvenor Estate had £11.8bn under management in 2018, operating in 52 countries from its London 
HQ.. 
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The 2002 Commonhold and Leasehold Reform Act first proposed the new 
concept of ‘Commonhold’, which never gained traction as there was criticism 
that the legislation was poorly drafted, leading to mortgage providers being 
reluctant to provide long term finance. Additionally, developers of new-build 
flats also steered clear of this form of property holding, preferring to tread the 
well-known path of selling leaseholds with annual ground rents payable, as this 
was more profitable.  

Today, despite recent legislation, the overwhelming majority of Belgravia’s 
4,50011 residential properties are leasehold flats within converted houses (or 
purpose-built flats), with relatively few freehold properties. Individual 
freeholds tend to be concentrated amongst Mews houses. In other words, very 
little has fundamentally changed from the Belgravia leaseholder’s point of 
view in nearly two hundred years, despite the efforts of several governments 
to redress the unequal balance of power between the two parties.  

In fact, due to subdividing Belgravia’s large houses into increasingly small flats, 
leases have proliferated. According to the latest figures, 69% of properties are 
flats and 31% houses12, 33% of properties have 4 or more bedrooms whilst 68% 
of properties consist of studios (8%), one-bedroom flats (18%), two-bedroom 
properties (26%) and three or more bedroom properties (16%)13.   

It looks superficially as if the freeholder’s rights have been continually whittled 
away by legislation, but in reality rights of enfranchisement have been so 
complex and expensive to exercise by leaseholders, and opposed so 
vehemently by powerful landlords, it’s as if they exist only on paper and not 
in reality.  

It’s the intention of this document to discuss the Law Commission’s proposals 
on enfranchisement and to put forward proposals of our own as stakeholders 
to finally empower leaseholders to enfranchise whilst ensuring that 
freeholders are sufficiently compensated for their legitimate property 
interests.      

  

                                                           
11 Westminster City Council – Council Tax statistics, October 2018 
12 Census 2011 figures provided by Westminster City Council 
13 Statistics provided by Westminster City Council October 2018 



10 
 

3.  Our Parameters 
 

.R.A. will comment only on its core competencies which are residential 
leasehold houses and flats, (both purpose-built and conversions from 
larger properties), whether original single-family houses or former 

commercial or industrial premises. 

We will not comment on rural properties, particularly in Wales, as this is outside 
our area of expertise.  

  

B 
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4. Definition of a ‘House’, ‘Flat’, ‘Dwelling’ & ‘Landlord’  
 

here have been numerous court cases to try and establish the definition 
of a ‘house’ and a ‘flat’ but for ease of reference and practicality we adopt 
in this document the following differentiation, which concentrates on the 

physical property, not on the legal status of the person(s) occupying or working 
from the property.  

‘A House’ 

a) Sits on its own permanent fixed foundation or footing and under its own 
roof – even if the roof on exterior inspection appears to be continuous 
and shared (e.g. as in a terrace), there will be internal fixed separation 
between properties (e.g. in the attic). 

b) All doors leading to and from the exterior are private and can only be 
accessed by the legal occupier and by others at his/her invitation.  

c) There is no shared space within the property. 
d) All utilities, including TV and telephone, are individually provided to the 

property. 
 

‘A Flat’  

a) Shares a communal permanent fixed foundation or footing and a roof 
with other properties in the same building. 

b) One or more doors in the building, leading to the exterior, is communally 
used. 

c) There is shared space within the building e.g. an entrance hall and/or   
corridor(s) or staircase, as well as private space. 

d) Some or all utilities, including TV cabling or satellite dishes, may be 
provided communally for the building, e.g. central heating and hot water 
boiler. Some utilities will enter the building communally, then divide for 
provision to individual flats, e.g. individual electricity meters installed in 
the communal hall or basement or inside each flat.   

In the above definitions it’s irrelevant whether a property is lived in by an 
owner/occupier, a single family, an unrelated group of people (as in an 
HMO), a leaseholder or a freeholder or indeed the use the building, e.g. a 
house being used as a medical practice or a shop, provided that all necessary 

T 
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‘change of use’ regulations are in place. It is the physical definition which is 
paramount. 

‘A Dwelling’ 

This is where a legal occupier lives, whether as a primary or secondary 
residence, as in Uratemp Ventures Ltd v Collins 2001 House of Lords, where 
an occupier sleeps, has a bathroom but not necessarily cooking facilities and 
which ‘forms the centre of his existence’.  

The Law Commission Proposal that for the purposes of enfranchisement 
the term ‘Residential Unit’ is used would, at a stroke, sweep away 
differences and definitions for houses and flats, (which have been long 
argued over in court), and make it easier to enfranchise.   

‘A Landlord and a Tenant’  

We concur with the term as used by the Law Commission but we haven’t 
used it in this document purely because of the confusion, we believe, it 
causes in the mind of the public.  
 
The role of a landlord in relation to tenants renting a property is generally 
well understood.  
 
We think, however, that the public don’t make a distinction between the 
role of a ‘rental landlord’ and a ‘leasehold landlord’ – though both are 
freeholders they have very different legal and financial relationships with 
their tenants.  
 
For leaseholders the role of their landlord is rarely understood until they 
encounter that relationship through purchasing and living in a leasehold 
property.  
 
Therefore, throughout this document we have used only the terms 
‘leaseholder’ and ‘freeholder’ and avoided the terms ‘landlord’ and ‘tenant’. 
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5. The Wider Leasehold Situation in January 2019 
 

ntil recently, the historic housing situation of majority leasehold 
residential properties in Belgravia and Central London was an 
anomaly, compared with the rest of England. We were an island of 

historic leaseholds surrounded by a sea of freeholds.  

But today the growth of leaseholds, particularly in modern flats, throughout 
England, means that we in Central London are a microcosm for what the 
majority of English residential tenure is going to look like in the future if 
government doesn’t step in with legislation to rectify the situation.  

Belgravia is also the benchmark for measuring whether future legislation, 
hopefully arising from the Law Commission’s Proposals, actually works in 
practice. 

There is increasing demand for new homes, but the shortage of, and rising cost 
of, building land has meant the number of leaseholds, particularly for new build 
flats, has increased dramatically over the past ten years. Estimates vary, but it’s 
thought there are between five to six million leaseholders in England and this 
figure is increasing all the time. About two to three million leaseholders have 
short leases of under eighty years in England and approximately 500,000 of 
those are in Greater London. It’s worrying that the government doesn’t have 
accurate statistics on which to base their policies. The number of residential 
leaseholds has crept up, almost unnoticed by government. In 1996 in the UK, 
22% of newbuild properties, mostly flats, were sold as leasehold, that figure has 
risen to 43% today. In central London now, almost 100% of new build flats are 
leasehold.  

In 2003, 71% of households in the UK were owner/occupiers. This has now fallen 
to 63%. In the age bracket 25-34 years old, owner occupation plummeted to 27% 
in 2016 (the latest figures available) from 65% twenty years earlier. All 
government initiatives, designed to increase owner/occupation, particularly 
amongst younger people, including ‘Help to Buy’ and lower stamp duty have 
failed. Indeed, ‘Help to Buy’ may have had the unintended consequence of 
inflating the leasehold property sector. First time buyers are mainly purchasing 
leasehold flats as that’s all they can afford or they’re stuck in the rental sector.  

  

U 
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But, if future legislation to radically reform leasehold property is not fair and 
transparent then young people may conclude that they are better off renting 
rather than being a mortgaged leaseholder.  

In 2018 the issue of onerous ground rents was the match which lit the fire of the 
wider debate of leasehold reform and how this can be fairly achieved.    

The political storm over onerous ground rents which doubled every ten years 
making their properties unsaleable, was brought to a head by leaseholders of 
houses on a new estate built by Taylor Wimpey near Bolton in 2010.  In that 
particular case, the onerous ground rents were a financial tool used to increase 
the price of the individual properties paid by leaseholders which the developer 
couldn’t achieve on the open market at the point of sale, due to the financial 
crisis.  

Adverse publicity on the issue of onerous ground rent in 2018 has meant 
potential buyers of new build leasehold houses are voting with their feet and 
refusing to purchase. Equally, solicitors are now more aware of the pitfalls of 
new leasehold houses and are advising clients not to purchase. Mortgage 
lenders, who naturally seek long term security, will not provide finance.  

Onerous ground rents are not a new issue but the 2018 social media campaign 
started by leaseholders brought an old issue into the glare of the political 
spotlight.  

We welcome the Government response to the Taylor Wimpey crisis, which will 
ban all future new-build houses being sold as leaseholds and restricting ground 
rents to a peppercorn. A peppercorn payment should be something of no 
monetary value, so the idea of capping ground rents at £10 or £1 a year, though 
it cuts off ground rent as a viable income stream for the freeholder, still 
maintains a financial tie, however small, between the freeholder and the 
leaseholder.  

Where development land is subject to a lease (either from a private or a public 
freeholder), so that it wouldn’t be possible to sell from the outset freehold 
houses or Commonhold flats built on that plot, planning permission should be 
denied. This would close a loophole at the earliest stage of development.  
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The position of the leaseholders on the Taylor Wimpey estate remains unclear, 
together with leaseholders occupying houses built in the last ten years or so 
which have onerous ground rents and whose plight is only now coming to light 
as occupiers try to sell. 

The onerous ground rent crisis revealed other murky practices such as sales of 
future ground rents by freeholders or the head lease holder to off-shore ground 
rent funds which trade in this asset. Taylor Wimpey has sold on their onerous 
ground rent income stream to several opaque off-shore buyers.  

It is vital to get future government legislation right on leasehold 
enfranchisement because leasehold residential property affects nearly 
everyone in England, if not directly, then indirectly, as contributors to pension 
funds who hold leasehold assets, as shareholders in property development 
companies, or as local authorities and commercial property trusts, who all own 
freeholds, leaseholds or head leases.   

The benefits of individual freehold home ownership are well known. Owners 
of a house or flat have more control over their property. It provides a sense of 
personal belonging and security. It gives citizens a stake in the country and its’ 
future; it builds a strong work ethic and it promotes better care of physical 
property. Above all, a freehold home provides a secure base for family life.  
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6.  The Current Situation from both Perspectives 
 

reeholders of Leasehold Residential Property – A freeholder owns the 
land and the building it stands on forever, it’s an estate in ‘fee simple’. The 
freeholder can, for payment, grant a head lease to a person or company 

which in turn can grant under or sub-leases for a term of years. A complex 
hierarchy of leases is common in central London, with the freeholder at the top 
and the individual residential leaseholder at the bottom.  

Ground rent is the only guaranteed income that freeholders are entitled to and 
which keeps the land and the building which stands on it within the freeholders’ 
control. The annual amount paid is dependent on individual leases.  

Additionally, freeholders will have forward financial expectations due to the 
term of the lease, e.g. income from lease extensions or from expiring leases, 
when the property will revert to them for redevelopment or re-sale.  

Freeholders may receive windfall income from various ‘permissions’ and the 
granting of licences for a fee, which sometimes can be onerous, e.g. a Licence to 
Alter, without which an individual property cannot be sold.  

The legal fees of the freeholder are currently paid by the leaseholder for lease 
extensions and ‘permissions’ or Licences. 

In rare cases, a freeholder can take back an individual leasehold property as a 
‘forfeit’, when the leaseholder breaks the conditions of the lease. 

Freeholders of flats where the ‘right to manage’ hasn’t been exercised usually 
appoint a managing agent to receive service charges and ground rents as well as 
carry out maintenance and repairs on the building exterior and common parts.  

The managing agent reports to the freeholder, not to the leaseholders who are 
paying them. Thus, the freeholder controls the standard and style of the 
building, although they put no finance into the upkeep of the property.  

In the case particularly of commercial freeholders, residential buildings are used 
as a leverage asset for national and international transactions.  

Leaseholders – The purchaser is effectively only a tenant, however long or short 
their lease. They have purchased their property for a term of years, pay annual 

F 
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7.  The Law Commission Proposals for BOTH Houses & Flats 

 
e welcome the idea of one legal path in the form of a Tribunal for 
enfranchising both houses and flats, to be called ‘Residential Units’ 
to reduce complexity, cost and to speed up the process. This 

proposal will benefit both leaseholders and freeholders.  

Currently there is a mixture of County Court and Tribunal hearings at various 
levels in the process of lease extension and enfranchisement and this should 
become a specialist ‘Tribunal only’ regime which can settle all disputes, thus 
streamlining the current process. The new Tribunal must have powers to 
enforce its decisions together with penalties for non-compliance.  

We agree that new on-line prescribed forms should be used by both sides to 
make and respond to enfranchisement claims to reduce mistakes and make the 
process more transparent.  

We’d like to see a common procedure for dealing with missing or anonymous 
off or on-shore freeholders, so that leaseholders can exercise their 
enfranchisement and lease extension rights and save on costs.  

Leaseholders shouldn’t have to spend time and money locating their 
freeholders. 

a. We suggest that all freeholders whether on or off-shore, must 
provide a registered up-to-date on-shore UK address to leaseholders 
which will be either the freeholder personally or, in the case of a 
company, a named responsible person (e.g. a solicitor) who has been 
designated to act (it will not be acceptable to provide the name of a 
managing agent, bank, registered company address or a UK P.O. Box 
number with Mr. A. Smith as the responsible person i.e. just a 
‘letterbox’). This new legal requirement to provide such information 
should apply to all current freeholders and leaseholders regardless 
of whether they are enfranchising or not.   

b. If there is no response from the freeholder or their named registered 
responsible person, then the Tribunal will be empowered to continue 
and finalise the claim on behalf of leaseholders. 

W 
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We agree that leaseholders on a mixed estate of houses and flats should, in the 
future, be able to join together to acquire the freehold of the whole estate. 
Currently, leaseholders of houses cannot join with their neighbours living in flats 
to acquire the whole estate.  

This proposal closes a loophole and should make it easier and cheaper for 
leaseholders to act together as a group.  

After a freehold is obtained there will be a power to require contributions to be 
made for upkeep of the surrounding estate. This should be compulsory and 
enforceable, though not onerous.  

7.1. The Law Commission Proposals on Leasehold Houses 

Given that the Government proposes that no new leasehold houses (whether 
with onerous ground rents or not), only freehold houses, are to be sold going 
forward, which we support wholeheartedly – we can now turn to the Law 
Commission Proposals for current leaseholders of houses.  

Leaseholders should be able to extend the lease on their house multiple times 
for a fair price at a nominal ground rent, instead of just once. 

Limiting the types of challenges to the validity of notices served by leaseholders. 
This will prevent frequent challenges by freeholders who try to frustrate 
leaseholders and increase costs in the hope that leaseholders run out of funds 
and patience. 

Both sides will have their ability to argue about terms of a lease extension or 
freehold transfer, restricted. This will prevent circular arguments and counter 
arguments bouncing between Tribunal and County Court. A prescribed list of 
terms would be helpful to both sides e.g. onerous conditions which the new 
Tribunal-only system should be able to strike down. 

Freeholders and leaseholders must pay their own non-litigation costs. This 
would concentrate the minds of both sides on speed from the outset and stop 
freeholders running up unnecessary and expensive legal fees which are 
currently borne by the leaseholder.   

The suggestion that a freeholder’s non-litigation costs are paid for by the 
leaseholder on a ‘fixed cost regime’, though this seems to have equality on its 
side as the freeholder is often an unwilling seller, in reality is not equal as private 
individuals are often taking action against property trusts, commercial company 
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landlords or pension funds who have deep pockets and endless time, which is 
very financially intimidating from the outset. These freeholders can afford to 
claim back their fixed costs from the leaseholder and then go on spending their 
own money to frustrate the claim. So, with each side paying their own non-
litigation costs from the outset, this would help to level the playing field and 
encourage enfranchisement claims.  

 7.2. The Law Commission Proposals on Flats 

Prescribed forms are an excellent proposal for making and responding to any 
enfranchisement claims in order to make mistakes less likely and limiting 
challenges to Notices 

We agree that windfall gains by leaseholders when a valid counter notice has 
failed to be served by the freeholder resulting in the flat being sold on the 
leaseholder’s terms should be ended and that in the future the terms will be 
determined by the proposed new Tribunal.  Additionally, if there is a 
compulsory UK register of freeholders with leaseholders knowing who their 
‘responsible person’ is, as outlined above, then freeholders should be easily 
contactable, shouldn’t miss deadlines and therefore save the Tribunal time 
and expense by not having to determine terms. 

We agree that the minimum period of two years lease ownership for flats before 
a Notice can be served should be scrapped. 

When a building contains only two flats, leaseholders will not need to join 
together to acquire the freehold, they can apply for enfranchisement 
individually. This will stop one leaseholder blocking a claim by another.  

A new ‘right to participate’ in an earlier collective freehold acquisition as 
outlined by the Law Commission, to stop leaseholders being locked out of 
ownership. This ‘right to participate’ must be exercised within five years of the 
earlier acquisition, either by a current leaseholder or a new purchaser. 

Going forward, there should be one collective freehold acquisition claim to 
prevent different competing groups of leaseholders applying and, once that 
claim is made, no fresh claim can be made for five years.  

To reduce the cost of acquiring the collective freehold, leaseholders should be 
able to require a landlord to take a long lease on parts of the building, excluding 
the common parts, which are not held by leaseholders e.g. flats or commercial 
units which are rented out or vacant and/or are on a short tenancy.    
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We agree that for the sake of simplicity there should be one legal path towards 
enfranchisement so that Tribunals become the only path but with the strong 
recommendation that Tribunals have teeth and the power to enforce their 
judgements and punish those who seek to frustrate or ignore the Tribunal.  
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8.  Exceptions to the Law Commission Proposals for 
Leasehold Reform  

 
e suggest that the following exceptional cases (some of which are 
currently exempt from enfranchisement) will not be included in the 
enfranchisement reforms: 

1. Shared Ownership Schemes – which are specifically designed to 
support affordable ownership. 

2. National Trust Properties – where the property has a tenant and the 
income from the property is used to benefit the National Trust. Many 
properties have been bequeathed or gifted to the Trust for this 
purpose and not to benefit individual tenants who might seek to 
convert their leaseholds into freeholds.  

3. Charitable Beneficiaries – When the total income, including ground 
rent, from residential leaseholds is used wholly to support on-shore 
charitable non-commercial or educational projects. Charitable 
Beneficiaries, e.g the Wellcome Trust, should also be encouraged, 
perhaps by a tax incentive, to divest themselves of their commercial 
leasehold interests over the longer term, so that individuals living in 
those properties won’t be locked out of enfranchisement. 

4. The Crown Estate. 
5. The Duchys of Cornwall and Lancaster. 
6. The Church of England Estate - and other estates belonging to 

recognised religious bodies. 

  

 

   

 

 

 

 

 

W 
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9.  Fleecehold 

 
 

e concur with the Law Commission definition of ‘fleecehold’ – 
‘freehold properties that are acquired subject to onerous terms.’  
 

Many freeholds are sold with obligations and protections towards others which 
are not onerous, e.g. reasonable regulations concerning the use or development 
of land or property which are in place to protect, for instance, neighbours or 
surrounding landowners.  
 
Purchasers who are enfranchising their leasehold should take on the same non-
onerous obligations as the selling freeholder on the principle that the 
leaseholder cannot acquire a better freehold than the freeholder owns at the 
point of transfer. But, as the Law Commission recommends, freeholders who are 
selling must not be able to create new onerous obligations which dilutes the 
freehold and is an attempt to keep control or create income from their former 
property.   
 
In the case where a freeholder retains some or all surrounding land, then the 
question must be asked ‘What is the norm to enable the enfranchised person 
to carry on his or her life as before’, e.g. where individual flats in a block can be 
enfranchised but the freeholder wants to keep the surrounding land and a row 
of single storey garages close to, but detached from, the residential block of 
flats. The garages are subject to separate individual leases to the flat 
leaseholders. In this case, at the time of enfranchisement both the flat and its 
garage must be available for purchase from the freeholder together with a right 
of way on foot across the freeholders’ land to reach the garages and a right of 
access to drive to and from the garage block as before enfranchisement. The 
freeholder cannot refuse to sell the freehold of the garages to enfranchising flat 
leaseholders. But, if these are not in the current freehold already, then non-
onerous terms should be applied to protect the other garage occupants, i.e. the 
new garage owner cannot for instance start a car repair business or build a 
‘granny flat’ by adding a second storey to his or her garage. Equally, if occupants 
of the flats have designated parking spaces in front of the flats, then they must 
enfranchise their space at the same time as their flat.  

W 
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This proposal will make enfranchising more expensive for leaseholders as they 
are obliged to purchase both a flat and a garage or parking space and it places 
an obligation to sell both properties at the same time on the freeholder, but it 
will protect the enfranchised new freeholder (for instance from development 
of the garage block by the freeholder as the leases run out) and the next 
purchaser(s) going forward. The enfranchised former leaseholder will be able 
to carry on their life as before.  

 
When communal exterior space around a block, e.g. landscaping, gardens, 
driveways or children’s play areas, are retained by the freeholder, then the 
freeholder is entitled to make a service charge to enfranchised leaseholders for 
repairs and maintenance. The service charge must be reasonable and payment 
must be compulsory. Annual accounts must be produced by the freeholder and 
distributed to each flat.  
 
Additional terms may need to be added at the time of the transfer of the 
freehold concerning exterior space but a freeholder may not impose new 
ground rents or onerous conditions on the use of the outside space. 
 
In conclusion, we think a ‘prescribed list of appropriate terms’ is partly the 
answer to ‘fleecehold’, but applying the test ‘what is the norm to enable the 

enfranchised person to carry on his or her life as before’ would provide an 
appropriate benchmark. 
 
Meanwhile, we look forward to the Law Commission’s proposed projects on 
Unfair Terms in Residential Leases and Commonhold and trust that these will 
solve some of the inherent problems of leasehold blocks of flats with 
surrounding land.   
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Mixed Leasehold Residential and Commercial Property 
Allowing freeholders to retain residential property which has 25% or more of 
the building used on a commercial basis – so preventing collective 
enfranchisement claims, seems sensible but this Proposal must specify that the 
commercial element of a building has to be historic (i.e over the previous ten 
years) for the 25% rule to apply.  
 

Future mixed-use developments must not be built in which the leaseholders 
can never collectively enfranchise. So, planning permission should only be 
granted when less than 25% of the building is designated for commercial use.  

 
Developers therefore may look more favourably on Commonhold, particularly if 
they are compelled to do so, or affordable rental residential developments 
mixed with office, commercial and retail use.  
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Ground rent is the only absolutely certain statistic in the calculation of a 
Premium. All other calculations, such as ‘market value’ are, to a greater or 
lesser extent, artificial.  

 

Justin Madders MP in his Private Members Bill proposed that leaseholders 
be able to acquire their freeholds for the price of ten years of future ground 
rent. But this won’t fairly compensate freeholders for their interest and will 
give rise to compensation claims from the Government – though its simplicity 
is very appealing to leaseholders. 
 

We suggest leaseholders of both houses and flats pay all the remaining 
ground rent for the whole term, including non–onerous rent reviews, but this 
amount is capped at 0.1% of the Unimproved Freehold Value (UFV) of the 
building since the original grant of the lease. 
 

This would:- 

a. prevent leaseholders in low value properties having to pay more for the 
Premium than their property was worth if sold. 

b.  in higher value properties the leaseholder wouldn’t have to ‘pay twice’ 
for their home.  

 

2. Unimproved Freehold Value - Improvements to a building are paid for 
through Service Charges paid by leaseholders, e.g. the installation of a lift in 
a building which was originally built with a staircase only. The freeholder 
makes no financial contribution to these improvements so he cannot benefit 
from them.  

 

Equally, a freeholder should not be able to benefit from an increase to the 
value of a building because of major maintenance projects which the 
leaseholders have paid for through Service Charges e.g. roof refurbishment. 
Even though there was a roof on the building originally, it could be argued 
that maintenance only restores a part of the building to what it was originally 
and that it replaces or repairs parts of the building which have been 
subjected to fair wear and tear over the years. But each part of a building has 
a ‘lifespan’ of its own (e.g. a slate roof may be expected to last for 75 years 
with only minor repairs) and after that, its replacement will be wholly paid 
for through Service Charges  
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So, we recommend that all major maintenance is taken into account as part 
of the calculation of UFV.  

 

3. Marriage Value (for leases under 80 years) – the amount of additional value 
gained when leaseholder and freehold interests are ‘married’ into a single 
ownership.  

The Law Commission use the example of the two matching Chinese vases, 
where each vase has a value but as a pair owned by one person they are worth 
more than the sum of two single vases owned by different people. 

Calculating the ‘marriage value’ is another opaque statistic calculated as part 
of the Premium. Some doubt it should exist at all and that the ‘under 80 years’ 
term (prescribed by legislation) is arbitrary.  

4. Reversionary Interest (RI) – At the end of the term of the lease the property 
reverts to the freeholder and this ‘expectation’ must be calculated. The 
‘expectation’ increases as the lease term shortens.  The freeholder is losing 
that right of reversion and the future ‘expectation’ when a property is 
enfranchised and he or she requires to be compensated.  
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12. CONCLUSION 
 
 
verall, the Law Commission has to be congratulated for doing an 
excellent job on its proposals for enfranchisement which will hopefully 
improve the position of leaseholders through future legislation.  

 
Most of the proposals smooth out the legal process of enfranchising, close 
loopholes and try to make the process of enfranchising less expensive, which 
though excellent ideas in themselves, don’t tackle the root of the problem that 
leasehold tenure is inherently unfair and currently overwhelmingly biased 
financially in favour of freeholders. For precisely those reasons leasehold in flats 
is no longer tolerated in other countries which have moved to a Commonhold 
system. 
 
Leasehold is particularly unfair in Central London on historic estates like 
Belgravia where a buyer has little or no choice of tenure other than leasehold. 
Leasehold in Central London should be seen as a monopoly and currently 
residents feel particularly aggrieved and powerless when they have to purchase 
their property twice – once when they move in and have paid the market price 
and once again when they try to enfranchise.  
 
Property is expensive in Belgravia, yet even here, individual leaseholders cannot 
afford to pay the Premium, as currently obscurely calculated, to enfranchise 
their property. So, if enfranchisement is financially out of reach in one of the 
wealthiest parts of London what hope for average leaseholders in the rest of the 
country?  
 
At the heart of the Law Commission Consultation Paper is finding and 
recommending to Government a fair financial formula (to be developed into an 
on-line tool) which will enable leaseholders to calculate the cost, or Premium, 
of acquiring their freeholds and compensating freeholders.  This must be found 
urgently as declining lease terms overwhelmingly favour the freeholder and 
increase the expense of enfranchising to the leaseholder. The present system is 
not fit for purpose. 
 

O 
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Those who occupy their leasehold properties as their principle private residence, 
must in the newly calculated Premium, be given financial preference in the form 
of a discount, because it’s in the public interest for them to be able to buy their 
own homes. 

When, we confidently hope, enfranchisement is made easier and cheaper for 
the consumer, then there’ll be many for whom this will be an empty gesture, 
as they simply cannot afford to pay the Premium – particularly if they’ve lived 
in their property as their only home for many years, and are trapped by short 
leases. We suggest mortgage lenders be encouraged to provide loans in these 
cases at particularly low rates of interest, to enable individual or collective 
enfranchisement to go ahead and make the ‘right to participate’ achievable. 
The loan to be repaid when the property is sold.  

We would like to see the introduction of a compulsory Register of a named 
responsible on-shore person for each freeholder who can act on 
enfranchisement notices. This would help leaseholders who are spending 
money trying to locate their freeholders, particularly those who are off-shore. 

We suggest that each side pay their own non-litigation costs. 

A single legal path in the form of a Tribunal only system is to be welcomed – 
but it must have adequate enforcement powers. 

We welcome Government proposals to end new build leasehold houses but we 
would urge that legislation must also apply to new build flats, which must be 
sold as Commonhold. It would be unjust to have a two-tier system where new 
build flat purchasers are disadvantaged compared to new build house 
purchasers.   

Thank you for considering our suggestions as Stakeholders and we look forward 
to reading in due course your recommendations to Government. 

   
 
 
  
 



WALLACE PARTNERSHIP GROUP LIMITED  

Building 4, Imperial Place, Elstree Way, Borehamwood WD6 1JN 
Tel: 020 8238 6380   Fax No: 020 8236 0702 

 

REGISTERED OFFICE: BOTANIC HOUSE, HILLS ROAD, CAMBRIDGE, CB2 1PH             REGISTERED IN ENGLAND:  07780646 
 

 

Response to Law Commission consultation paper on leasehold home 

ownership 

About Wallace Partnership Group Limited 

 
This response is made by  of Wallace Partnership Group Limited and its 
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management company (“Simarc Property Management Limited”) and an insurance brokerage (“Cox 
Braithwaite”) and has over 30 years’ experience of freehold investment and management.  In total it 
owns and manages c. 106,000 leasehold properties, all of which are financed by pension funds. 
 
Executive Summary 

We welcome the Law Commission’s consultation paper on leasehold home ownership and its 
general policy objectives: 
 

• To promote transparency and fairness; and 
• To provide a better deal for leaseholders as consumers. 

 
The consultation is one component of the Government’s wider programme of proposed reforms to 
the leasehold system.  It is evident that the driver behind the programme to reform leasehold is the 
oft-stated view that leasehold ownership is inherently unfair for leaseholders.  However the reasons 
given for justifying the view of leasehold ownership is too often rooted in a lack of awareness or 
understanding on the part of the leaseholder (Ch. 1.40 / 1.41).   
 
Many of the policy objectives set by Government will go some way to increasing awareness of 
leasehold ownership and therefore contribute to the general policy objectives outlined above. 
However the point at which people require knowledge and advice is the point at which they enter 
into the lease itself.  If knowledge and advice is not given at this point, the system will remain open 
to abuse regardless of how the laws surrounding leasehold ownership are amended, albeit a 
different type of abuse.  It is therefore crucial that changes made to the law surrounding leasehold 
ownership regulation are made in tandem with robust reforms to the buying and selling process.  
Without this, any proposed changes will not translate into progressive reforms that benefit 
consumers first. 
 
As will be seen from our responses we welcome many of the Law Commission’s proposals.  We 
believe their proposals will go a long way to simplifying the legislation and promoting transparency.  
Nevertheless it must be recognised that enfranchisement can be complex and that the legislation 
needs to work on a practical level.  Leases are legal contracts that come in many different forms and 
cover many different forms of arrangement, some of them extremely complex.  It is therefore 
essential that simplicity is not sought merely for its own sake and that the definition of what might 
be construed as “onerous” is not viewed solely from the leaseholder’s point of view. 
 
We are pleased to note that many of the proposals are aimed at streamlining the process (for 
example, the proposal to introduce pre-service checks) and these proposals should also make the 
process less costly.  



We also welcome the desire to provide a better deal for leaseholders as consumers.  In all our 
dealings with leaseholders relating to enfranchisement we seek to provide the best deal possible for 
leaseholders whilst ensuring sufficient compensation is paid to the landlord.  We ensure this is done 
by offering alternatives to the statutory methods and by acting in a professional manner.  In turn this 
avoids the need for costly Tribunal hearings by ensuring leaseholder costs are kept to a minimum.  In 
this context, we are pleased that the Commission is seeking to retain the protection currently 
afforded to leaseholders in low value houses, despite the inherent difficulties in identifying such 
properties. 
 
However it is disappointing to note that many of the proposals to make the process more cost-
effective appear to result from seeking to deprive the landlord of his or her rights for the benefit of 
the leaseholder (Ch. 15).  We fail to understand why the Law Commission has not concluded on one 
of its terms of reference that it is impossible to reduce the premium payable by leaseholders to 
enfranchise without depriving landlords of sufficient compensation for the loss of their legitimate 
property interests.  The current legislation ensures that the premium is set at a market value.  Any 
attempt to alter this in favour of one party will inevitably create an artificial market which will enable 
speculators to make arbitrage gains through the difference between leasehold value before 
enfranchisement and freehold value after enfranchisement.   This should not be an explicit goal of 
the Law Commission’s recommendation to Government. 
 
In addition we do not support the proposals surrounding collective enfranchisement and the right 
for non-participating leaseholders to participate in the enfranchisement at a later date.  While we 
understand that the proposals would make collective enfranchisement easier and cheaper, we 
believe the adverse effects outweigh any positive gains.  By permitting some leaseholders to actively 
exclude others by not notifying them of the collective acquisition the proposals have the potential to 
cause disputes around non-participation between leaseholders within the same block.  This could 
lead to further disputes over ongoing block management, something which is not desirable in blocks 
of flats where potentially several different types of interest are present (eg, owner-occupier, buy-to-
let investor, housing association, etc).  Likewise the costs for non-participating leaseholders 
enfranchising at a later date will be higher than for those involved in the initial collective 
enfranchisement. 
 
We would be happy to discuss any of these issues in more detail after this phase of the consultation 
closes. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Responses 

 
Question Comment 
 

Chapter 3 

1 We do not believe that a reformed enfranchisement regime should treat particular 
issues differently in England and in Wales as this will cause unnecessary 
complications. 

 

Chapter 4 

2 We agree with the proposal in 4.40.   
 
In response to 4.41 (1) we believe that 90 years is an appropriate length for an 
extension, bearing in mind that 90 years was originally introduced as the 
appropriate length for an extension to what were predominantly 99 year leases.  
Most modern leases are typically in excess of 120 years and therefore the 90 year 
extension remains appropriate. 
 
We have no opinion on 4.41 (2). 

3 In principal more flexibility around lease extensions is to be welcomed.  It should be 
noted that a number of freeholders (ourselves included) already offer alternatives to 
statutory lease extensions (for example, we offer an extension to the lease term in 
return for an increase in the ground rent rather than payment of a premium).  The 
reason for doing this is to provide flexibility for leaseholders; we recognise that 
many leaseholders cannot afford to settle a lump sum premium and these offers 
serve to make lease extensions more affordable.   

4 We agree with the proposals. 
5 We agree with the proposals. 
6 We agree with the proposal contained in the first part of 4.91 that the terms of a 

lease extension (other than the length of the term and the ground rent) should be 
identical to the terms of the existing lease.  We do not agree that it is necessary to 
formulate a prescribed list of non-contentious modernisations, as proposed in the 
second half of 4.91 and in 4.92.  We note the claim at 4.85 that one benefit of this 
proposal would be that landlords would not be able to use a lease extension claim as 
an opportunity to introduce terms that leaseholders would consider onerous.  
However, the proposal should work both ways and should also prevent leaseholders 
from trying to introduce terms that landlords would consider onerous.  We also 
believe that compiling such a list would be difficult given the variations between 
leases currently in existence. 
 
If both parties do not agree to a departure, then the departure is by its nature 
contentious.  For this reason we propose, as set out at 4.71 (1), that departing from 
the terms of the existing lease should only be permitted when both parties agree. 
   
We have no evidence on which to base an opinion on 4.93 

7 We do not consider that the ability of parties to enter into a lease extension outside 
the Acts creates significant problems.  Almost all extensions we complete are on a 



voluntary basis and while the majority follow the statutory format, between 40% 
and 50% of extensions agreed involve either a reduced or no premium and an 
adjustment to the ground rent.  As per our response to 3 we offer extensions 
outside the Acts in order to provide leaseholders with greater flexibility and to make 
lease extensions more affordable.  The decision as to which form of extension is 
completed is entirely at the option of the leaseholder.   
 
The control required at 4.99 is therefore to ensure leaseholders take their own 
professional advice when making these decisions; restricting the use of non-
statutory extensions will represent a restriction on flexibility and consumer choice. 

8 We have no evidence available on which to form an opinion.   
9 In our experience it is rare for the leaseholder of a house to seek an extension to the 

lease rather than purchase the freehold.  While we would welcome the introduction 
of a uniform right we do not believe it would increase the likelihood of leaseholders 
seeking an extension. 

10 We don’t believe it would have an impact.  Starting lease lengths have increased 
during this century from 99 years to 125 years plus and this has had a positive 
impact on the leasehold market.  Any increase in the length of the statutory lease 
extension would have little impact over and above this. 

11 We have no evidence to support a view on the potential uptake of these options as 
they do not yet exist.  However we note that our own offered alternatives to the 
terms of the statutory extension are very popular, with nearly half of all completed 
extensions being completed in this fashion. 

12 We have no experience of the situation outlined at 4.106.  When we complete lease 
extensions the only amendments made to the terms of the original lease concern 
term length and ground rent.  It is very rare that we receive requests from 
leaseholders to depart from the terms of the existing lease and we make no such 
requests of leaseholders. 
 
Consequently we feel that the ability to introduce new terms into a lease extension 
from a prescribed list, as detailed at 4.107 would increase the time and cost involved 
in completing that extension. 
 
In response to 4.108, we do not believe the proposal would lead to a higher 
proportion of leaseholders seeking to exercise their right to a lease extension. 

 

Chapter 5 

13 We agree with the proposals. However we would highlight that this is a complex 
area and needs to be examined in more detail.  

14 We agree with the proposals. 
15 With regard to 5.48 this should be subject to the rights and obligations on which the 

freehold is currently held; any other basis would introduce unnecessary 
complications in dealing with events which have taken place since the grant of the 
original lease.   
 
With regard to 5.49 and 5.50 we refer to our response to 6.  We do not agree that it 
is necessary to formulate a prescribed list of terms.  We also believe that compiling 
such a list would be difficult given the variations between leases currently in 
existence.  Instead we propose that additional terms should only be permitted when 



both parties agree to those terms. 
16 The approach shown at 5.56 (1) is the correct approach.  Unless the obligations in 

respect of the wider estate are retained those obligations would need to be met 
elsewhere, possibly by others who are not party to the transfer of freehold 
ownership, which would not be equitable.   
 
In response to 5.56 (1) and 5.57 we do not believe such a list is required for the 
same reasons given at 6 and 15 in response to other proposals involving prescribed 
lists. 

17 We agree with the proposals. 
18 We refer to our responses to 6, 15 & 16. We do not agree that it is necessary to 

formulate a prescribed list of terms.  Instead we propose that additional terms 
should only be incorporated when both parties agree to those terms. 

19 With regard to 5.70 we note that virtually all of our freehold transfers take place on 
a voluntary basis outside the Act.  We do not believe this creates significant 
problems; in fact we believe the process is quicker and cheaper than transfers which 
take place within the Act. 
 
With regard to 5.71 we believe parties should be free to transact on a voluntary 
basis outside the Act as this presents the consumer with greater choice and reduced 
costs. 

20 We have no experience of the situation outlined at 5.72.  When we complete 
freehold transfers we do so on a voluntary basis and we do not seek to introduce 
additional terms into the transfer.  We believe this is the most effective method, 
both in terms of time and costs, of completing the transfer. 
 
The introduction of limitations as suggested at 5.73 would we believe have an 
adverse impact on the process and we do not believe (in response to 5.74) that the 
proposals would impact on the number of people seeking to purchase their 
freehold. 

 

Chapter 6 

21 We agree with the proposals at 6.67.   
 
With regard to 6.68 we do not believe the requirements of company law should be 
relaxed for a nominee purchaser company.  The ongoing responsibilities of a 
nominee company which elects to engage in a collective freehold acquisition are 
complex and significant and should not be diminished merely because they are 
perceived to be onerous. 

22 We agree with the proposal.   
23 We agree with the proposal at 6.86. 

 
With regard to 6.87 we note that the company will be responsible for the long-term 
maintenance of and day-today management of the development.  We therefore 
suggest that the company’s articles reflect this fact, for example through being 
granted explicit powers to hold reserve funds to ensure future maintenance works 
are able to be funded as they fall due. 

24 We agree with the proposals at 6.91.  We have no evidence on which to form an 
opinion on 6.92. 



25 We agree with the proposal in principle on the basis set out in 6.95.  However we 
would highlight that this is a complex area and needs to be examined in more detail. 
We do not believe that the basis set out in 6.95 will cover all eventualities. 

26 We agree with the proposals set out in 6.103 on the basis that the items listed at 
6.103 (1) and (2) would usually fall within the same freehold title.  To the extent that 
items listed at (2) are held under a separate freehold title and therefore potentially 
have a different landlord to the items listed in (1), consideration would need to be 
given as to how the items listed at (2) could be included in the collective freehold 
acquisition of (1) without impinging on the rights of the landlord of the items listed 
at (2).  We suggest in the first instance that there should be no automatic right and 
that this can only be achieved subject to the agreement of the landlord in question. 
 
The same applies to the proposal at 6.104.  If the other land over which the 
leaseholders exercise rights in common is subject to a different freehold title and 
therefore potentially a different landlord then consideration needs to be given as to 
how the other land can be included in the collective freehold acquisition without 
impinging on the rights of the landlord.  We suggest in the first instance that there 
should be no automatic right and that this can only be achieved subject to the 
agreement of the landlord in question. 

27 We agree with the proposals. 
28 We agree with the proposals at 6.117. 

 
With regard to the proposals at 6.118 we refer to our response to 6, 15, 16 & 18.  
We do not agree that it is necessary to formulate a prescribed list of additional 
covenants.  Instead we propose that the introduction of additional covenants should 
only be permitted when both parties agree.   

29 We refer to our response to 16.  The approach shown at 6.124 (1) is the correct 
approach.  Unless the obligations in respect of the wider estate are retained those 
obligations would need to be met elsewhere, possibly by others who are not party 
to the transfer of freehold ownership, which would not be equitable.   
 
In response to 6.125 we do not believe such a list is required. 

30 We refer to our response to 6, 15, 16 and 18. We do not agree that it is necessary to 
formulate a prescribed list of terms.  Instead we propose that additional terms 
should only be incorporated when both parties agree to those terms. 

31 We do not agree with the proposal.  This should be available as an option subject to 
the agreement of the landlord, but it is unreasonable to make this mandatory on the 
landlord.  The observation at 6.131 that there is no significant disadvantage to the 
landlord as he or she can sell on any leaseback interest he or she does not wish to 
retain ignores the fact that there would be no purchaser for such an interest given 
that leasebacks are granted at a peppercorn rent for 999 years.   
 
We would also note that while this potentially will result in a significant reduction in 
the premium payable at the point of collective enfranchisement (because in 
practical terms only a proportion of the landlord’s interest is being purchased) it will 
not result in a reduction overall.  Non-participating leaseholders who elect to 
participate at a later date will pay a higher premium to enfranchise because their 
lease will be shorter and therefore more valuable and their costs will be higher as 
they will not benefit from economies of scale enjoyed by the majority who have 
enfranchised earlier. 

32 We have no opinion on the proposal. 



33 With regard to 6.142 we note that virtually all of our freehold transfers take place 
on a voluntary basis outside the Act.  We do not believe this creates significant 
problems; in fact we believe the process is quicker and cheaper than transfers which 
take place within the Act. 
 
With regard to 6.143 we believe parties should be free to transact on a voluntary 
basis outside the Act as this presents the consumer with greater choice and is 
cheaper. 

34 We broadly agree with the proposals.   However we highlight our response to 31 
noting that we believe this approach will ultimately make enfranchisement more 
expensive for non-participating leaseholders. 
 
Contrary to 6.153 we believe that leaseholders who wish to make a collective 
freehold acquisition should have to notify all other leaseholders of their intentions.  
The ability of some leaseholders to exclude other leaseholders from a collective 
freehold acquisition (via non-notification) may lead to bad feeling or resentment 
amongst leaseholders, especially those who may have been deliberately excluded.  
This may make negotiating future participation difficult and will also lead to disputes 
over management.  We propose that the notification of all leaseholders could be 
effected along similar lines to those outlined in 11.67 regarding the serving of 
notices on landlords. 
 

35 We believe these requirements will have a beneficial impact on the process. 
36 We have no experience of the situation outlined at 6.161.  When we complete 

freehold transfers we do so on a voluntary basis and we do not seek to introduce 
additional terms into the transfer.  We believe this is the most effective method, 
both in terms of time and costs, of completing the transfer. 
 
The introduction of limitations as suggested at 6.162 would we believe have an 
adverse impact on the process and we do not believe (in response to 6.163) that the 
proposals would impact on the number of people seeking to purchase their 
freehold. 
 

37 We refer to our response to 31.  We do not consider the proposal to be reasonable. 
 

Chapter 8 

38 We do not agree with the proposal at 8.57.   
 
The goal of treating flats and houses the same via a common definition is misplaced 
as flats and houses are different entities.  Houses tend to be for the most part 
owner-occupied, whereas within our own portfolios 60% of flats are buy-to-let 
investments.  Blocks of flats have many and varied interests within them and are 
therefore managed in different ways and for different reasons to houses.  Indeed 
the obvious differences are highlighted at 8.82.   
 
Effort should therefore be made in attempting to separately define houses and flats 
rather than taking the (admittedly easier) option of pretending they are the same.  
In our opinion the proposals outlined at 8.23 to 8.29 (which we broadly support) to 
not require amendments to the definitions of houses and flats.  



 
We agree with the proposal at 8.59, but note that most leases clearly restrict the use 
of the premises in question to either residential or commercial purposes.  The best 
method therefore for determining whether enfranchisement rights apply is by 
reference to the terms of use contained within the lease itself. 

39 We agree with the proposal. 
40 We agree with the proposals. 
41 As noted in our response to 107 the protection afforded to leaseholders in low value 

properties should be retained.  If qualifying criteria based on financial limits are to 
be removed it is difficult to envisage how this protection will be applied. 

42 We agree with the proposal. 
43 We agree with the proposal. 
44 We agree with the proposal. 
45 We believe this proposal has merit and should be considered further. 
46 We agree with the proposals. 
47 We agree with the proposal. 
48 We agree with the proposal. 
49 We agree with the proposal. 
50 We agree with the proposal. 
51 We do not agree with the proposal.  The current legislation aims to exclude 

speculators from benefiting from enfranchisement rights.  The fact that it is easily 
circumvented is a valid criticism, but this merely highlights the need for the 
legislation to be tightened in this area, rather than simply abandoned.  We suggest 
that alternative measures on how to exclude speculators from benefiting from 
enfranchisement rights be considered. 

52 We agree with the proposal. 
53 We agree with the proposal. 
54 We agree with the proposal. 
55 We do not believe an exception is required in this particular situation for the 

reasons given at 8.163, in particular paragraph (3). 
56 We agree with the proposal at 8.180. 
57 We do not consider this to be a significant problem. 
58 We do not believe there is any reason to further restrict the enfranchisement rights 

of commercial investors. 
59 We have no evidence to form an opinion on the items included within 8.194.  We 

believe the vast majority of houses within our portfolios satisfy the low rent test and 
rateable value test under the 1967 Act and we agree enfranchisements on a 
voluntary basis under those criteria.  We have never encountered difficulties in 
categorising premises as either flats or houses.  In the interests of helping 
leaseholders to enfranchise we tend to waive the two year rule.  In summary our 
own experiences have not been to any material extent slowed down, prevented or 
made more costly by the criteria raised. 
 
As a result, and in response to 8.195, while the proposed reforms will make the 
process clearer and may well reduce the duration and cost of the process as well as 
the number of disputes, we are unable to express an opinion on the extent of any 
reduction. 

60 We have no evidence on which to base an opinion. 
 

Chapter 9 



61 We have no opinion on the proposals. 
62 We have no opinion on the proposals.  
63 We have no opinion on the proposals. 
64 We have no opinion on the proposal. 
65 We have no evidence on which to base an opinion. 
66 We have no opinion on the proposal. 
67 We have no evidence on which to base an opinion. 
68 We have no evidence on which to base an opinion. 
69 We have no evidence on which to base an opinion. 
 

Chapter 11 

70 We agree with the proposal. 
71 We agree with the proposal. 
72 11.24 We agree that there should be a requirement that notices be signed.  Further, 

if a person has been authorised to sign on behalf of another person, the notice 
should be accompanied by evidence of such authorisation; this would lessen the 
room for disputes as to whether such authorisation had been given or not. 
 
11.25 We believe that all participating leaseholders should be required to sign the 
notice. 
 
11.26 We agree in principle that a statement of truth should be included to confirm 
that pre-service checks have been carried out.  However, we note that the basis on 
which pre-service checks are proposed is that such checks would be reasonable if 
leaseholders were to benefit from a deemed service regime (11.86).  Clearly a 
requirement to carry out pre-service checks will represent an additional cost to the 
leaseholder.  The benefit of a deemed service regime should be considered in light 
of this additional cost, although we support the principle of pre-service checks. 

73 We agree with the proposal in principle, provided that compliance with it would not 
contravene the General Data Protection Act 2018.  

74 We agree that Claim Notices should include full details about leaseholder’s claims 
and proof of the leaseholders’ title.  We believe a single prescribed Claim Notice 
should apply to all enfranchisement claims. 

75 We do not agree with the proposal and refer to our response to 34.  We believe that 
all leaseholders should have the right to be informed of issues relating to the 
development where they live.  If one particular group is not informed of the 
intentions of another particular group this could potentially cause resentment 
among leaseholders.  Furthermore the proposal would enable some leaseholders to 
deliberately exclude other leaseholders or otherwise place them at a disadvantage.  

76 We agree with the proposal at 11.46.  We have no information which would enable 
us to comment on 11.47. 

77 We agree with the proposal that the Response Notice should include the items listed 
at 11.52 (1) and (2).   
 
However we do not believe it is reasonable to propose that a draft contract lease or 
transfer be attached at this stage (11.52 (3)).  The landlord may deny the 
leaseholder’s right to enfranchise, which would render such a document 
unnecessary.  However, even if the leaseholder’s right to enfranchise is admitted, 
this is still very early in the process.  There is significant cost attached to the 



preparation of this document which it is not reasonable to expect the landlord to 
incur at this stage in the process.  Assuming the landlord could reasonably expect 
the cost of preparing this document to be recoverable from the leaseholder, the 
leaseholder will not be aware of this cost at this stage in the process.  Therefore, 
from the point of view of both landlord and leaseholder, we do not believe it is 
reasonable to incur this cost this early in the process. 
 
We do not believe that the landlord should be required to provide the information 
shown at 11.52 (4) & (5) if it is already demonstrably in the leaseholders’ possession 
(as the leaseholders would already have sourced this information as part of the 
proposed pre-service checks).   
 

78 We agree with the proposal at 11.60 (1).  We do not agree with the proposal at 
11.60 (2).  Regardless of whether there are joint owners of a single freehold, a split 
freehold or split reversion, it is relatively straightforward to identify such parties 
from the Land Registry as part of the pre-service checks proposed at 11.86.  As the 
leaseholder already holds the information there is no significant additional cost; by 
contrast there is significant additional cost to the recipient landlord in identifying 
and serving copies of the Claim Notice on other landlords. 
 
As a comment on 11.59 it should also be noted that while leaseholders may have 
played no role in the creation of complex ownership structures, they should have 
been made aware of them by their advisors at the point of acquisition (assuming, as 
is likely, that the structures were created prior to the original leases being granted).  
It is therefore not correct to assert that the burden lies more reasonably with the 
landlord as both parties should be reasonably aware of the ownership structure. 
 
It should further be noted that in many cases a Residents Management Company 
(“RMC”) will be a party to the lease and will need to be served a copy of the Claim 
Notice.  As such companies are invariably controlled by leaseholders it is logical that 
the task of enjoining the RMC to the process should fall to the leaseholder. 
 
We therefore believe that the task of serving copies of Claims Notices to 
intermediate landlords and relevant third parties should not be the responsibility of 
the landlord. 

79 We agree with the proposal. 
80 We agree with the proposal. 
81 We agree with the proposal. 
82 We do not agree with the proposal and refer to our response to 78.  
83 We believe a landlord should be able to apply to the Tribunal for an order setting 

aside a determination of an enfranchisement claim that has been made in his 
absence.  It is important to note that the landlord is under a statutory obligation to 
comply with the leaseholder’s right to enfranchise; to enable such an 
enfranchisement to take place in the landlord’s absence is not equitable.   
 
While we support the deemed service proposals in principle, we can envisage a 
scenario whereby a landlord who has provided a “Group A” designated email 
address may have failed to receive a Claim Notice because of the leaseholder has 
spelled the address incorrectly.  Under such circumstances the landlord should be 
able to apply to have the determination set aside without having to satisfy further 
criteria. 



 
If the landlord is not to be granted this right then we would argue that greater 
evidence needs to be provided by the leaseholder to demonstrate that the Claim 
Notice was delivered to the relevant address. 

84 We agree with the proposal. 
85 We agree with the proposals in 11.146 (1) and (3).  As stated in our response to 78 

we do not believe that landlords should bear the sole responsibility of serving copies 
of the Claim Notice to intermediate landlords and third parties. 

86 We do not agree with the proposal.   
 
The proposal introduces an unnecessary level of bureaucracy.  Given that the 
proposals outlined at 11.9 will make the enfranchisement process less complex and 
more transparent for the leaseholders it is unreasonable to impose the additional 
burden and cost on the landlord of applying to the Tribunal to strike out a Claim 
Notice in the event a procedural time limit has been missed.  Instead the Claim 
should be deemed to be withdrawn. 
 

87 We agree with the proposal in 11.157.  We also agree with the proposal in 11.158 in 
principle but would highlight that the landlord needs to receive and accept the 
notice of assignment of the lease.  A landlord is under no obligation to accept the 
notice of assignment if, for example, the assignee is in breach of the terms of the 
lease. 

88 We have no opinion on the proposal. 
89 We agree with the proposal. 
90 We agree with the proposal. 
91 We do not agree with the proposals. 

 
(1) It is not reasonable to deny third party rights of consent where these are 

required. 
(2) As noted in our response to 78 it is more reasonable for the leaseholders to 

bear responsibility for notifying relevant third parties as, in practice, such 
third parties are more usually associated with the leaseholder or have 
already been identified by the leaseholder as part of the preparation of the 
Claim Notice. 

(3) It is therefore not reasonable for landlords to bear liability for losses in this 
instance. 

92 We agree with the proposal. 
93 It is difficult for us to form an opinion on this as we have always acted to ensure the 

enfranchisement process happens as smoothly as possible.  We do not believe that 
it is in a landlord’s commercial interest to stand in the way of or put obstacles in 
front of leaseholders who wish to enfranchise; such action will ultimately cost the 
landlord more.  Ultimately the proposals would have no impact on our processes, 
although we acknowledge they may benefit leaseholders who have to deal with 
other landlords.  

 

Chapter 12 

94 We agree with the proposal. 
95 We agree that the Tribunal should have the power to direct valuation-only disputes 

to be determined by a single valuation expert.  This should be at the discretion of 



the Tribunal. 
96 We have no evidence on which to form an opinion.  We have no wish to have to 

defend ourselves in front of a Tribunal or court and therefore conduct ourselves in 
such a fashion that the leaseholder has no need to resort to such action. 

97 We have no evidence to form an opinion, but as noted in our response to 95 we 
believe that this option should be available to the Tribunal. 

 

Chapter 13 

98 We believe leaseholders should be required to contribute to their landlord’s non-
litigation costs.   
 
As highlighted the current legislation requires leaseholders to pay the landlord’s 
reasonable non-litigation costs.  This is because the landlord is not able to refuse the 
leaseholder’s request for enfranchisement/extension; the landlord is required by 
statue to grant the request of the leaseholder.  Given this is the case, the landlord 
should not be further penalised by having to bear the costs of an action which is 
outside its control.   
 
At 13.52 there is reference to an imbalance in the negotiating position of landlords 
and leaseholders and it is stated that the fact that landlords are compelled by 
statute to extend a lease or transfer freehold title does not provide a sufficient 
justification for altering the balance of cost allocation between the parties.  
However no rationale is provided for this conclusion.  The sole justification given for 
removing the obligation for leaseholders to contribute to landlords costs is the 
implication that landlords charge unreasonable amounts.  Yet there is already a 
mechanism in place for challenging costs and it should be recognised that most 
professional landlords are deterred from charging anything other than reasonable 
costs as they do not want to have to defend themselves before the FTT.  In any 
event we believe that most of the proposed reforms will have the effect of 
eliminating landlords’ ability to charge anything other than reasonable costs. 
 
The costs associated with voluntary transactions should be treated in the same way.  
Professional landlords are under no obligation to offer voluntary arrangements and 
the majority do so in order to offer leaseholders a wider choice and greater 
affordability; they should not be penalised for doing so.  

99 13.89 requests views on ways in which any contribution by leaseholders to 
landlord’s non-litigation costs should be established.  Many of the proposals (eg, (1) 
and (2)) effectively constitute price controls and it is difficult to understand how 
such extreme measures could be justified in any industry, let alone one where 
considerable legal protection is already afforded to the consumer.  The exercise of 
enfranchisement rights is a form of compulsory purchase and the landlord should be 
entitled to recover its reasonable non-litigation costs on a case by case basis without 
fixing, capping or reference to the price.  The categories of costs currently 
recoverable under the 1967 and 1993 Acts should be retained.   
 
Given that leases can vary greatly in detail some flexibility is required to 
accommodate the number of variables which can arise; of the options presented 
only (7), a refining of the current position, would seem appropriate.  
For the reasons above 13.90 is not applicable. 



 
At 13.91, the fact that leaseholders are unlikely to have played any role or had any 
say in the creation of split freeholds etc, nor derived any benefit from them is not 
necessarily relevant; if such conditions existed at the point of purchase the 
leaseholder should have been aware of them (or been made aware of them).  The 
proposal suggests that purchasers should not be held responsible for any lack of due 
diligence on their part and that moreover the landlord should pay for that.  We 
therefore do not agree with this proposal where the creation of the split freehold 
etc was in place at the point at which the leaseholder purchased.  Freeholders 
should therefore be able to recover their costs.  The same is true for management 
companies where they are involved in claims. 

100 The landlord should be able to recover 100% of the costs incurred to the point the 
claim fails or withdrawn.  There is no rationale for proposing that only a proportion 
of costs can be recovered.  It should be noted that leaseholders are equally capable 
of deliberately frustrating the process. 

101 We agree with the proposal. 
102 We agree with the proposal. 
103 We have no opinion on the proposal although we believe that giving more rights to 

the Tribunal to award costs is to be welcomed. 
104 We have no opinion on the proposal although we believe that giving more rights to 

the Tribunal to award costs is to be welcomed. 
105 13.115 It is not possible to provide a typical cost and duration of collective 

enfranchisement claims because they vary in size and complexity.  However the 
following list of tasks undertaken in respect of most enfranchisement cases may 
assist the Law Commission in understanding the extent of the non-litigation work 
required: 
 

• Checking s.42 notice 
• Checking archived documents for title information (such as Deeds of 

Variation) 
• Considering freehold, leasehold and title plans 
• Arranging access and instructing valuer 
• Reviewing lease 
• Reviewing valuation report 
• Drafting Counter-notice and serving on all relevant parties 
• Liaising with other landlords and management companies as appropriate 
• Drafting new lease and dealing with amendments to such 
• Dealing with application to FTT if appropriate 
• Preparing engrossments, circulating, arranging for signature, checking 

accounts, apportioning rents and collecting arrears 
• Updating Property Management Database 
• Notifying relevant parties 

 
13.116 We don’t believe that any of the proposed measures will impact on 
leaseholders’ willingness to bring or pursue enfranchisement as the non-litigation 
costs form only part of the overall cost. 
 
13.117 We don’t believe any of these options would have an impact. 
 
13.118 Combined with other proposals under which landlords would have less 
opportunity to recover costs it would act as a deterrent to professional landlords 



investing in freeholds. 
106 We have no evidence on which to base an opinion. 
 

Chapter 15 

107 Section 9(1) affords protection to leaseholders in low value properties and therefore 
it should be retained.  However clearly the valuation methodology needs to be 
updated given the increasing difficulty in accessing rateable values from 20 – 50 
years ago. 

108 We agree (as stated in our response to 107) that leaseholders in low value 
properties should be protected.  However the issue is how to identify such 
properties.  There needs to be a clear demarcation between “standard” and “low 
value” properties if separate valuation regimes are to be operated, so that time is 
not wasted in determining whether a property falls into one or the other regime. 
 
We do not believe that “straightforward” claims should be treated separately as we 
believe it would be difficult to define a “straightforward” claim. 

109 We do not believe there is any reason why commercial investors should be treated 
differently from owner-occupier leaseholders.  To do so would introduce further 
complexity. 

110 There is no rationale for any restriction.  The rent reviews form part of the terms of 
the lease and as such impact on the value both of the underlying property and the 
value of the freehold title.   
 
It should be noted that both parties (landlord and leaseholder) enter into the lease 
agreement on the terms set out in the lease.  The only justification offered for 
restricting the impact of reviews is given at 15.61 and 15.63, which appear to argue 
that the landlord should be penalised because the calculation of the 
enfranchisement premium is complicated if reviews are involved.  This is not a 
reasonable argument.   
 
Note also that the assumptions made in notes 1366, 1367 and 1369 are incorrect; 
capping the ground rent or restricting the impact of rent reviews would in fact result 
in a lower capitalisation rate. 

111 We do not believe that it is possible to prescribe a capitalisation rate.  Leases are 
long-dated assets and the applicable rate will be subject to change during the life of 
that lease.  Furthermore different capitalisation rates are applicable to nominal 
income streams as opposed to real income streams. 
 
Any attempt to prescribe a capitalisation rate should be carried out in an equitable 
manner by an independent body and should not have a reduction in premiums as its 
primary focus.   
 

112 We do not believe that it is possible to prescribe a deferment rate.  Leases are long-
dated assets and the applicable rate will be subject to change during the life of that 
lease.  Furthermore different deferment rates will be applicable dependent on the 
location of the property in question.   
 
Any attempt to prescribe a deferment rate should be carried out in an equitable 
manner by an independent body and should not have a reduction in premiums as its 



primary focus. 
 

113 We agree that it should be possible to prescribe relativity, although it should be 
recognised that there will be regional variations in relativity values.   
 
Any attempt to prescribe relativity should be carried out in an equitable manner by 
an independent body and should not have a reduction in premiums as its primary 
focus. 
 
Marriage value is excluded from the calculation of the premium where the lease has 
more than 80 years to run because the view is that any increase in the value of the 
property derived from the granting of the extension is negligible.  However there is 
evidence that this is no longer the case (for example mortgage lenders are requiring 
longer lease terms than has been the case historically) and we believe that the 80 
year cut-off should be extended to 100 years. 

114 We agree that the removal of the right to hold over will make little difference to 
most valuations.  However it will significantly impact valuations where there are few 
years remaining on the lease and should therefore be retained in order to be 
equitable to all parties to the lease. 

115 We believe the current position should be retained. 
116 We do not believe it would be possible to incorporate a restriction which would last 

the length of the lease.  The personal covenant between leaseholders and landlord 
outlined in 15.89 would not hold for the lifetime of the lease as the parties will 
potentially change several times over the life of the lease. 

117 We believe that the fairest valuation option is the one currently in existence.   
 
It is wrong to propose reforms simply as a method of reducing the premium 
payable; we believe the purpose of the law is to be equitable to all parties.  We 
understand that the Commission has been targeted with seeking to make 
enfranchisement cheaper, but this cannot be achieved simply by penalising one 
party to the advantage of the other.   
 
The result of such an approach would be to create an artificial market with the 
potential for arbitrage; professional investors would be able to purchase leasehold 
properties, enfranchise and profit from the subsequent sale of the freehold 
property. 
 
Enfranchisement can be made cheaper by adopting the model we offer to 
leaseholders whereby we grant lease extensions for a reduced or no premium and 
an adjustment to the ground rent.  Encouraging enfranchisement on a voluntary 
basis Other methods include exempting the associated costs from VAT and 
abolishing the requirement to pay Stamp Duty Land Tax on premiums of more than 
£40,000.   

118 We would welcome the provision of an online calculator.  There are currently online 
calculators available – however the majority ignore ground rent review clauses and 
therefore do not produce accurate results.  An online calculator needs to be able to 
deliver a materially accurate valuation. 

119 We do not believe that the valuation methodology itself causes the enfranchisement 
to be slower or more costly than it should be.  We also note that while efficiency is 
desirable, it should not be at the expense of ensuring the process is equitable.  

120 The options have been proposed with a view to reducing the duration and cost of 



the enfranchisement process and if implemented we believe they will achieve this.  
Without exception however all the proposals achieve this at the expense of being 
equitable. 

121 We believe that if the landlord is to be penalised in the manners proposed there will 
be fewer professional landlords willing to accept the lease obligations that go with 
the freehold investment proposition.  We believe this will have a long-term 
detrimental effect.  We also refer to our response to 117 and the opportunities for 
arbitrage if premiums are calculated on any basis other than a market basis. 

122 We believe that the vast majority of existing leases within our portfolio are eligible 
for section 9(1) valuations and indeed we assume this to be the case when quoting 
freehold sales premiums to leaseholders.  As a result we do not envisage a 
significant impact on landlords or leaseholders through its retention, although as per 
our responses to 107 and 108 it needs to be replaced with more up-to-date 
qualification criteria and valuation methodology. 

123 It needs to be recognised that the vast majority of leasehold houses are owner-
occupied whereas over half of all leasehold flats are buy-to-let.  However the 
landlord has no say in the rationale for the purchase by the leaseholder, so should 
not be forced to accept a different premium depending the leaseholder’s original 
motive for purchase.  In addition, if the premium payable by an enfranchising 
owner-occupier was different from that payable by a buy-to-let investor, there 
would be nothing to prevent the leaseholder from altering its residential status in 
order to take advantage of the cheaper option. 

124 We have no evidence on which to base an opinion. 
125 We refer to our response to 118.  We believe an appropriate calculator could be 

produced at relatively little cost and would be of great benefit to all lease parties. 
 

Chapter 16 

126 We agree with the proposal. 
127 We have no opinion on the proposal. 
128 We agree with the proposal. 
129 The two proposals essentially produce the same result, although for practical 

purposes the proposal at 16.125 (2) is a more preferable option. 
130 We agree with the proposal. 
131 We agree with the proposal. 
132 We agree with the proposal. 
133 We have no opinion on the proposal. 
134 We agree with the proposal. 
135 From our point of view the introduction of the statutory duty would have little 

impact as we believe we already conduct ourselves in this fashion in the situation 
described. 
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INTRODUCTION 
 

1. By way of a brief introduction, The Wellcome Trust (“Wellcome”) is an independent global 
charitable foundation dedicated to improving health. Wellcome remains true to the vision and 
values of its founder, Sir Henry Wellcome, a medical entrepreneur, collector and philanthropist. Its 
work today reflects the amazing breadth of Henry’s interests, and his belief that science and 
research expand knowledge by testing and investigating ideas. Wellcome funding supports over 
14,000 people in more than 70 countries, and in the next five years it aims to spend up to £5 billion 
helping thousands of curious, passionate people all over the world explore ideas in science, 
population health, medical innovation, the humanities and social sciences and public engagement. 
Such projects have included the Human Genome Project, the Francis Crick Institute, the Coalition 
for Epidemic Preparedness Innovations, and developing and deploying a vaccine in response to 
recent Ebola outbreaks.  

2. All the work Wellcome does is funded by a £25.9bn investment portfolio. This allows Wellcome 
to plan for the long-term, whilst having the independence to act flexibly and responsively whilst 
carrying out its charitable and investment activities. An important component of Wellcome’s 
investment portfolio is property which makes up approximately 8.5% of its value. The success of 
Wellcome’s property investment is predicated on its curatorial approach to the homes and business 
premises it owns. A long-term investment horizon allows it to hold assets through economic cycles, 
carefully managing and investing in its estate in South Kensington (the “Estate”) to add value to it 
and the surrounding areas; in turn this maximises the benefit to Wellcome’s charitable activities.  

3. Wellcome acknowledges the importance of updating the law and the need to promote transparency 
and fairness. We have borne these points in mind when considering the various proposals set out 
in the Consultation Paper. We have provided our comments on the proposed reforms, methods of 
better implementing those reforms where applicable as well as offering alternatives which we ask 
the Law Commission to take into account. 

4. Wellcome supports The Law Commission’s aim to simplify the enfranchisement legislation, 
making it easier, quicker and cost effective for leaseholders and we consider that many of the 
proposals set out in the Consultation Paper serve this purpose very effectively. However, in respect 
of some proposals, further, more detailed consideration is required for example, the proposed 
introduction of the right to acquire the freehold of an estate. Currently, we consider there is 
insufficient clarity as to the definition of “an estate” and exactly which groups of buildings with 
shared amenities are to be treated as qualifying for the purposes of exercising such a right. A clearer, 
more detailed criteria would need to be introduced for this to work effectively in order to identify 
in which instances this type of right is to apply. We consider that if the definition and application 
is not sufficiently clear, this will certainly give rise to a significant number of disputes and therefore 
lead to increased litigation and costs, which is contrary to the Law Commission’s terms of 
reference. We discuss this point further in our response paper. 

5. The simplest way to identify low value enfranchisement claims should be by reference to council 
tax bands and unexpired lease term. We would suggest that council tax bands A-C would 
incorporate those low value properties. In order that these low value properties can be valued on a 
simple multiplier basis, we suggest that there should be no reversionary value on unexpired lease 
terms above 100 years. This would eliminate the need for a valuation and the associated costs 
lending this methodology to the preferred online calculator.  More valuable properties that fail this 
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test (council tax bands D-H and unexpired lease term under 100 years) should be subject to the 
current valuation methodology in line with Option 2C. 

6. Wellcome also recognises that that there is a justification for reform to protect and better serve 
leaseholders, and considers that leaseholders should therefore have a right to extend their lease by 
999 years. This would further protect leaseholders’ interests in their properties and save 
leaseholders time and the expense of extending a lease as often as is currently required, which 
supports the Law Commission’s terms of reference. We discuss this point further in our response 
paper.   

7. This response has been prepared to provide the Law Commission with our perspective on those 
issues and to offer Wellcome’s assistance in providing further information if the Law Commission 
would find that useful. It has been prepared with the assistance of Savills, who provide valuation 
and management services to Wellcome in relation to the Estate and CMS, who are our solicitors. 
They both have extensive experience of the practical operation of the 1993 Act both on the Estate 
and elsewhere.  
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QUESTIONS 
 
Question 1 
 
Wellcome do not propose to comment in circumstances where our property interests are held in England 
and not in Wales.  
 
Question 2 
 
(1) We consider that an appropriate length for a lease extension would be 999 years. This would avoid 
 the need for leaseholders to apply for further lease extensions and would reduce costs associated 
 with the process. 
 
 This would be contingent on any new lease containing appropriate redevelopment rights and the 
 ability for the lease to be modernised to allow for proper repair and maintenance of the 
 building, particularly where parts of the building are beyond economic repair and proper recovery 
 of these costs through the service charge. 
 
(2) If the government is minded to vary the length of a lease extended under the statutory regime, the 
 dates on which a landlord could terminate a lease would need to be consistent with the dates for 
 termination granted under any leases which have been extended under the current regime as well 
 as making provision for the exercise of such rights during any increased term. We recommend that 
 if the term is extended to 999 years, such rights are exercisable in the 12 months prior to the 
 existing lease term date, the last 5 years of the period ending 90 years after the existing lease terms 
 date (to allow for consistency with the statutory redevelopment rights in leases which have already 
 been extended), thereafter every 90 years and during the last 5 years of the term.  
 
Question 3 
 
As highlighted in paragraphs 4.42 – 4.45 of the Consultation Paper, introducing a choice whereby 
leaseholders may elect to (i) only extend or (ii) only extinguish the ground rent could create added 
complications and inconsistencies.   
 
The Terms of Reference require proposals to simplify the existing regime. We consider that the current 
regime whereby the lease is universally extended at a nominal ground rent, on payment of a premium, is a 
satisfactory position for leaseholders.  The proposed alternatives would create different categories of leases 
in the market namely those leases without a ground rent but not extended and separately those that are 
extended but without extinguishing the ground rent. This could subsequently cause prejudice to those 
leaseholders within a lease category considered to be less favourable in the market.  
 
Further, in order for leases to be mortgaged, lenders require a lease with a sufficient term and therefore 
consumers will in any event likely need to seek a lease extension at some point.  If obtaining an extended 
lease is dealt with in a separate and additional process, it will be more time consuming and incur further 
costs for the leaseholder. 
 
Therefore, for these reasons we do not consider that the alternative choices proposed are particularly helpful 
for the majority of leaseholders. We do however recognise that if seeking to specifically address the 
minority of leaseholders with onerous ground rents, this is a helpful proposal. Likewise, if simply looking 
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for proposals to make the cost of lease extensions alone cheaper, we agree that the ability to extend without 
buying out the ground rent liability will make the actual lease extension procedure significantly less 
expensive for leaseholders. 
 
Question 4 
 
We do not have any objection to the proposals.  
 
Question 5 
 
(1) Wellcome does not have any objection to the proposal that a lease extension should automatically 
 be subject to a leaseholder’s mortgage over the existing lease. 
 
(2) Wellcome does not have a mortgage over the Estate. However, the proposal to automatically 

bind a landlord’s mortgagee would affect a lender’s willingness to provide finance  to a 
potential purchaser (particularly if the length of lease extensions were changed to 999 years) 
and could adversely affect the value of the landlord’s reversionary interest. 

 
Question 6  
 
We do not agree that it would be appropriate for a new lease to be identical to the existing lease, save where 
either party has elected to include terms from a prescribed list. There are a number of leaseholders on the 
Estate who have benefited from the flexibility permitted under the current regime, for example where an 
incomprehensive lease granted in the 1950’s has been replaced with a lease in a substantially similar form 
to that of other properties in the Building which have been modernised. This is often beneficial to a 
leaseholder, mortgagee and more attractive to a future purchaser of that lease.  
 
The proposal would result in additional complexity when drafting the form of lease leading to increased 
costs. 
 
Flexibility should be retained for the parties to agree terms which are not identical to those in the existing 
lease to reflect changes in circumstances since the grant of the original lease (for example to comply with 
current Land Registry requirements or where a communal heating system has been decommissioned and 
terms in the lease relating to the provision of this service should be removed) or to remedy defects or 
omissions in the existing lease which do not allow a landlord to fully recover its costs of providing or 
upgrading services. As leaseholders are capable of exercising rights of enfranchisement and in their 
capacity as landlords will be responsible for management of the building, the ability for the parties to agree 
a modernised form of lease is for the benefit of all parties.  
 
If the Law Commission is minded to recommend a prescribed list, in order to minimise costs we recommend 
that any elections from a prescribed list are included in the leaseholder’s initial notice so that these can be 
included in the initial lease draft and that the leaseholder is not afforded a further opportunity to elect 
prescribed terms.    
 
We recognise that it would be beneficial for the parties to be able to elect certain changes from a prescribed 
list of non-contentious modernisations and with reference to the examples of prescribed terms suggested in 
the consultation paper, comment as follows: 
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(a) Any new covenant by a landlord to enforce covenants within the leases of adjoining flats should be 
 limited to enforcement of the repairing obligation only. A landlord should only be required to take 
 such action where reasonable and subject to the Landlord having received sufficient security for its 
 costs including an indemnity against all and any costs and expenses arising from or incidental to       
 such enforcement.  
 
(b) Any covenant by the landlord to enforce the repairing obligations imposed by a third party 
 management company or to carry out a management company’s obligations if it fails to do so, 
 should have regard to whether the other leases in the building permit the landlord to take such 
 action and recover its costs from the leaseholders. Any new obligation should not place a new 
 financial burden on the landlord to take such action at its own expense. The leaseholders have the 
 ability to appoint a manager or form an RTM Company if a management company is not 
 performing its obligations.  
 
(c) Any covenant to comply with the insurance requirements of the Council of Mortgage Lenders 
 (“CML”) may affect a landlord’s ability to recover its costs of insuring a building from the 
 leaseholders whose leases do not contain similar requirements. Moreover, the requirements of the 
 CML can frequently change and a landlord could unintentionally find itself in breach of the terms 
 of a lease.  
 
We would recommend that the prescribed list also includes the following: 
 
(a) A covenant by the leaseholder to pay for services provided by the landlord which are not referred 
 to in the existing lease, which at the date of the lease extension, the leaseholder has been enjoying 
 (this may include the provision of a housekeeper and associated costs) and which the landlord is 
 obliged to provide under the terms of one or more other leases in the building.  
 
(b) A covenant by the leaseholder to obtain consent to assign underlet or part with possession of the 
 whole of his or her flat, such consent not to be unreasonably withheld or delayed.  
 
We do not consider that it would be appropriate for a standard or model lease to be adopted for Aggio style 
leases. Any new lease will need to be consistent with the terms of other leases in the building, particularly 
with respect to recovery of service charge and provision of services to enable ease of management and 
proper recovery of the landlord’s costs of carrying out its obligations.  
 
Question 7 
 
Wellcome actively respond to all enfranchisement claims received and proceeds in accordance with the 
statutory regime and therefore makes no comment in this respect.   
 
Question 8 
 
Wellcome has no experience of this operation and makes no comment in this respect.  
 
Question 9 
 
Under the 1967 Act, leaseholders are only entitled to a lease extension for a term of 50 years after the expiry 
of the existing lease. They are not entitled to any further lease extensions, and once the term of the lease 
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has expired leaseholders are required to pay a modern ground rent. This is compared to the 1993 Act where 
leaseholders are entitled to a lease extension of 90 years plus the unexpired term of the existing lease and 
to reduce the ground rent to a peppercorn.  
 
We therefore consider that a uniform right to a lease extension at a nominal rent for both houses and flats 
will increase the number of lease extension claims pursued in respect of houses. 
 
Question 10 
 
(1) If the statutory length of an extension is increased from the current 90 years to say 999 years, we 
 do not consider that this will have any material impact on the leasehold market. An additional 90 
 years on top of a midterm lease of say 50 years is deemed long enough. 
 
(2) There would be no change as any lease, 90 years or above, is mortgageable.   
 
Question 11 
 
(1) This option would certainly keep the costs of extension lower. We assume that the existing rent 
 would be payable until the expiry of the original term and then the extended element at a peppercorn 
 ground rent. We have already commented that providing an array of options is likely to make the 
 process more complicated rather than simplify it however this would accord with the Law 
 Commission’s task of making enfranchisement cheaper. Some freeholders already offer an array 
 of voluntary terms which are usually unfavourable to lessees. 
 
(2) Only applicable to new (i.e. relatively recently granted) long leases over say 100 years and therefore 
 evidence should be sought from  house builders who have granted such terms and the rate of 
 enfranchisement that they have experienced. 
 
In reality either of the above options are not going to make dramatic changes to the extra overall cost for 
lease extensions and therefore the likely uptake is probably not going to be that high certainly towards 
option (2) of just extinguishing rent without extending the lease term as the lease term will still need to be 
addressed in the future. We therefore consider that option (1) would be more attractive. 
 
Question 12 
 
We do not consider that the ability of parties to negotiate a lease extension increases the cost and duration 
of a lease extension. In the majority of cases, the form of lease offered to a leaseholder is in a substantially 
similar form to the leaseholder’s current lease. The limited exception is where a lease is several decades 
old and may have been granted by a head landlord. In these instances, it is often favourable to a leaseholder 
(and leaseholder’s mortgagee) to have a new lease in a modernised form and consistent with other extended 
leases in the building.  
 
Whilst the ability to elect to include new terms from a prescribed list would limit the potential for a dispute 
to some extent, it is envisaged that there would still be scope for disagreement as to the precise drafting 
which would need to be tailored in each instance.  
 
The scope for modernisation of a lease and imposition of addition terms is restricted as set out in s57 and 
as a result, undesirable or onerous terms which result in increased costs to leaseholders are not imposed. 
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Save where there are perceived defects in the lease which limit recovery of costs under the service charge, 
the terms of the lease are readily agreed. Where there are genuine defects in the lease, any new legislative 
framework should maintain the ability for these to be rectified, particularly if the lease term is extended 
potentially up to 999 years. In the event a defect needs to be rectified and this is not covered by the proposed 
prescribed list, the parties should be able to freely agree terms or refer the matter to the Tribunal to 
determine. In the event the leaseholder participated in a collective enfranchisement claim, it would be in a 
leaseholder’s interest in its capacity as part owner of the freehold that any new lease allowed for a degree 
of modernisation and proper recovery of costs incurred by the landlord.  
 
Question 13 
 
(1) We have no objection to this proposal provided that a landlord is adequately compensated for the 
 loss of any other parts of the building not currently let to a leaseholder. 
 
(2) No comment. 
 
Question 14 
 
Wellcome does not have a mortgage over the Estate. However the proposal for a mortgage to be 
automatically discharged could affect a lender’s willingness to provide finance to a landlord or potential 
purchaser and could adversely affect the value of the landlord’s reversionary interest. We also foresee 
practical difficulties where a mortgage affects a number of properties.  
 
Question 15 
 
Where a building forms part of a larger estate, it would not be appropriate for the transfer to reflect the 
terms on which the freehold is currently held. Rather, it would be appropriate for the terms of the transfer 
to reflect any rights and obligations contained in the existing lease, such as contributions towards use and 
maintenance of common services or private roadways, permitted use of a residential dwelling and 
development.  
 
Where a property is within an estate management scheme, it would not be appropriate for the terms of a 
lease to be disregarded as the terms of an estate management scheme are not always comprehensive. 
Further, there are instances where disregarding the terms agreed in a lease in favour of those in an estate 
management scheme would unfairly prejudice the landlord’s ability to impose restrictions on the part of the 
freehold to be acquired such as a restriction on development, which could materially adversely affect the 
value of land retained by the landlord. 
 
We do not agree that a prescribed list of terms would be appropriate. The prescribed list is unlikely to cover 
the precise estate management rights and obligations specific to each property and contained in each lease. 
Under these proposals a leaseholder could decide not to elect to impose an obligation contained in the lease 
from which the leaseholder derives a benefit. The burden of incurring the estate management costs would 
then fall to the landlord or other leaseholders who own leases or have acquired the freehold under the 
current regime. Further, it would be unfair for a leaseholder to unilaterally elect to impose rights which the 
leaseholder does not currently enjoy under their lease. Any uplift in the value of the property as a result of 
the imposition of terms set out in a prescribed list or from the conversion of time limited rights over the 
landlord’s retained land to permanent rights should be reflected in the premium paid to the landlord.  
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If the Law Commission is minded to prescribe a list of terms, the landlord should also have the ability to 
elect to impose terms. We suggest these could include the following: 
  
(a) An obligation on the leaseholder to contribute towards the costs of common roadways amenities 
 and services, which the leaseholder is obliged to contribute towards under the lease. 
 
(b) Where the leaseholder elects not to merge the lease with the freehold, an indemnity from the 
 leaseholder to observe and perform the obligations contained in the lease on the part of the 
 landlord and to indemnify the transferor against any future breach. 
 
(c) A restriction of the use of the property as a single residential dwelling.  
 
(d) A restriction on development. 
 
Question 16 
 
We agree that where a property is outside of an estate management scheme, the terms of the transfer should 
reflect the rights and obligations contained in the existing lease. 
 
We do not agree that a prescribed list of terms would be appropriate for reasons set out in our response to 
question 15. However if the Law Commission is minded to recommend that a list of terms is prescribed, 
please see the proposed terms listed in our response to question 15. 
 
Question 17 
 
Wellcome agrees that the landlord of an estate should be able to enforce any obligations owed to the 
landlord by a leaseholder who has acquired the freehold of their premises whether or not the landlord has 
retained the land, as this will enable the landlord to seek a remedy where there is a breach of an obligation.     
 
We also agree that unpaid sums due a landlord of an estate should be capable of being charged against the 
freehold title of the premises and enforced by the landlord as if he or she were a mortgagee of a property.  
 
Question 18 
 
We believe that the leaseholder’s existing lease is likely to deal with rights and obligations and therefore, 
reference to a prescribed list should not be made. 
 
However in instances where this is not the case, rights similar to those set out in Clause 10(2) of the 1967 
Act should be granted.  
 
Question 19 
 
No comment.  
 
Question 20 
 
We believe that the ability of the parties to negotiate the terms of the transfer are restricted by the provisions 
of s10 of the 1967 Act and therefore do not allow for the imposition of onerous terms. Where it is necessary 
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to include specific terms in the transfer relating to rights and obligations of the parties, as these reflect the 
terms of the leaseholder’s existing lease which have previously been agreed by the parties (whether as 
original parties to the lease or assignees), these are not contentious. 
 
Areas of contention relate to deviations from the rights and obligations contained in the existing lease such 
as a leaseholder’s requirement to have an unrestricted transfer which would allow for future development, 
which would not be permitted under the existing lease. Where a leaseholder wished to impose such a term, 
the landlord should be adequately compensated.  
 
Question 21 
 
Wellcome is predominately a landlord and therefore makes no comment.   
 
Question 22 
 
Wellcome is predominately a landlord and therefore makes no comment.   
 
Question 23 
 
Wellcome is predominately a landlord and therefore makes no comment.   
 
Question 24 
 
Wellcome is predominately a landlord and therefore makes no comment.   
 
Question 25 
 
We firstly comment that we consider this to be a prohibitively complex proposal which in our view extends 
rights to leaseholders far beyond what the statute intended. This legislation was intended to protect 
leaseholders in respect of their homes. Such reforms will extend rights to land beyond the buildings 
containing their homes. This causes a risk of prejudice and unfairness to freeholders who may be deprived 
of retaining the ownership of additional valuable real estate that was not intended to be caught by the 
legislation. 
 
It is not clear from the proposals what the definition of “estate” will be. Paragraph 6.95(1) suggests that 
estate enfranchisement will be available within multiple buildings that all contribute to a common service 
charge.  We are concerned that this gives insufficient clarity as to what will fall within the definition of an 
"estate" for the purposes of exercising the right which cannot be defined purely by reference to the payment 
of a common service charge. 
 
We are unable to comment fully at this stage given the limited definition of how groups of buildings may 
qualify. We do however comment that unless the definition and qualifying criteria are more specifically 
defined, the introduction of this right is likely to cause confusion and therefore litigation and costs when 
assessing the  question "what is an estate?" in much the same way as the much litigated question of “what 
is a house?” under the 1967 Act. We are also concerned at the risk of rival claims by competing groups of 
leaseholders in neighbouring buildings which again is likely to lead to complex, time consuming and 
expensive litigation, contrary to the Terms of Reference. 
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We do not consider that the right should apply to land and property that is subject to an existing statutory 
Estate Management Scheme. Likewise, if implemented, the application should be limited to circumstances 
where every unit in every building subject to the claim pays the relevant service charge.   
 
Question 26 
 
We do not have difficulties with the proposal at 26 (1) and (2) in respect of land that is specifically let with 
(i.e. demised) with the lease of the flat or house. However, we do not agree that the Nominee Purchaser 
should be entitled to acquire the freehold of any additional land over which the leaseholders simply exercise 
rights in common. 
 
Frequently leaseholders enjoy rights of way over additional freehold land including gardens, car parking 
spaces and roadways.  Enfranchisement rights are designed to give rights to residential home owners in 
respect of their homes.  Such a reform would potentially prejudice land owners who would also lose 
valuable freehold land, such land not directly falling within the curtilage of the building and therefore land 
not directly utilised by leaseholders as home owners.  Wellcome’s leaseholders enjoy rights of way to use 
the communal gardens, the freehold of which is owned by Wellcome.  These are extremely valuable pieces 
of real estate which under the current collective enfranchisement regime are not subject to freehold 
acquisition. Such reform if implemented would deprive land owners of additional freehold assets simply 
by virtue of leaseholders seeking to acquire the freehold of the buildings containing their homes in 
circumstances where these additional areas do not form part of the building containing the leaseholders’ 
homes. We consider this goes beyond what the existing rights were designed to achieve and would provide 
leaseholders with more than they should be entitled to causing prejudice and unfairness to freeholders.  
 
If such reform was implemented, we agree that such additional land could only be acquired where it is 
enjoyed solely by the leaseholders in the single building bringing the claim in order to avoid competing 
claims by different buildings. Government would need to implement adequate methods to ensure 
freeholders are adequately compensated financially. 
 
Question 27 
 
Wellcome does not have a mortgage over the Estate. However the proposal for a mortgage to be 
automatically discharged could affect a lender’s willingness to provide finance to a landlord or potential 
purchaser and could adversely affect the value of the landlord’s reversionary interest. We also foresee 
practical difficulties where a mortgage affects a number of properties. 
 
Question 28 
 
We agree that undischarged rights and obligations should be continued automatically. However we do not 
believe that the parties should be prevented from specifying these in the transfer, which adds clarity for all 
parties as to the rights and obligation the property is subject to. Although these may be apparent at the time 
the transfer is granted, the absence of these provisions being specified is likely to result in further costs 
being incurred by parties in determining what these rights and obligations are at a future date. 
 
We do not agree that a prescribed list of terms would be appropriate as these may not cover actual rights 
and obligations specific to the property and the parties should be free to negotiate appropriate covenants 
specific to the particular building and based on the rights and obligations contained in the existing 
occupational leases.  
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If the Law Commission is minded to prescribe a list of covenants, we suggest the following could be 
included: 
 
(a) A covenant and indemnity from the nominee purchaser to observe the covenants contained in the 
 occupational flat leases and to indemnify the transferor against any future breach. 
 
(b)  A covenant and indemnity from the nominee purchaser to observe and perform the covenants 
 agreements or conditions and other matters referred to in the charges register of the landlord’s title 
 in so far as they affect the property and to indemnify the transferor against any breaches.  
 
(c) A restrictive covenant prohibiting development of the property or a change of use from use as at 
 the date the transfer is granted. 
 
(d) A covenant and declaration relating to party walls and the cost and maintenance of responsibility 
 for such party walls. 
 
Question 29 
 
We agree with the proposal that the transfer should reflect rights and obligations set out in leaseholder’s 
existing lease. This would give leaseholders clarity as to the rights and obligations the transfer would be 
subject to at the outset and minimise the scope for dispute between the parties, thereby reducing costs to 
the parties.  
 
We believe that the same approach should be adopted for properties within an estate management scheme 
as the provisions of an estate management scheme are not always comprehensive.  
 
We do not agree that the adoption of terms from a prescribed list would be appropriate as the prescribed 
list is unlikely to cover the precise estate management rights and obligations specific to each property and 
contained in the leases of flats in the building. The proposal is likely to result in further disputes between 
the parties as to the applicability of terms set out in the prescribed list.  
 
If the Law Commission is minded to prescribe a list of terms, we suggest this could include the following: 
 
(a) Rights of subjacent and lateral support and protection as enjoyed at the date of the transfer in favour 
 of the enfranchised property and any adjoining land retained by the landlord. 
 
(b) The right to full free and uninterrupted passage of soil water electricity gas and telephone signals 
 through service media now laid under or over the property or retained land.  
 
(c) An indemnity from the nominee purchaser to observe the covenants contained in the occupational 
 flat leases and to indemnify the transferor against any future breach.  
 
(d) An indemnity from the nominee purchaser to observe and perform the covenants agreements or 
 conditions and other matters referred to in the charges register of the landlord’s title in so far as 
 they affect the property and to indemnify the transferor against any breaches.  
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(e) A restrictive covenant prohibiting development of the property or a change of use from use as at 
 the date the transfer is granted. 
 
(f) A declaration relating to party walls and the cost and maintenance of responsibility for such party 
 walls. 
 
(g)  An obligation on the leaseholder to contribute towards the costs of roadways amenities and services 
 used in common, which the leaseholder is obliged to contribute towards under the lease. 
 
(h) Where the leaseholder elects not to merge the lease with the freehold, an indemnity from the 
 leaseholder to observe and perform the obligations contained in the lease on the part of the 
 landlord and to indemnify the transferor against any future breach. 
 
(i) Restriction of the use of the property as residential dwellings as at the date of the transfer.  
 
Question 30 
 
We do not agree with this proposal which would unfairly prejudice a landlord of retained land. Leaseholders 
should not have the ability to acquire rights to which they are not currently entitled, unless these are agreed 
between the parties and adequate compensation is paid to a landlord for these rights.  
 
This may lead to increased responsibilities and costs to a landlord in catering for the additional rights of 
leaseholders who have acquired their freeholds, to the detriment of the landlord and other leaseholders who 
enjoy such rights and have paid for such rights under their occupational leases or as freehold owners 
following historic collective enfranchisement claims.  
 
Any rights to be granted should be limited to those contained in the existing occupational leases of flats in 
the building.    
 
Question 31 
 
No comment. 
 
Question 32 
 
No comment. 
 
Question 33 
 
No comment. 
 
Question 34 
 
No comment. 
 
Question 35 
 
No comment. 
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Question 36 
 
We believe that the ability of the parties to negotiate the terms of the transfer are restricted by the provisions 
of Schedule 7 of the 1993 Act and therefore do not allow for the imposition of unusual terms in the transfer.  
 
Where it is necessary to include specific terms in the transfer, these reflect terms contained in the 
occupational leases of the flats such as those relating to use of the property as residential dwellings as at 
the grant of the transfer, development or contributions towards the cost of maintaining private roadways 
over which the leaseholders are granted rights. These are terms the leaseholders are aware of prior to 
initiating the collective enfranchisement procedure and therefore the inclusion of such terms is not believed 
to be a factor which increases the duration and cost of the process or which increases the potential for 
dispute. 
 
Question 37 
 
No comment. 
 
Question 38 
 
No comment. 
 
Question 39 
 
Wellcome agrees with this proposal. 
 
Question 40 
 
Wellcome agrees with this proposal. 
 
Question 41 
 
Yes.  
 
Question 42 
 
Wellcome agrees that the requirement to be the registered proprietor of a property for two years before 
exercising enfranchisement rights should be abolished. Under the current regime, leaseholders have the 
right to assign the benefit of a Claim Notice once served to an incoming purchaser of their property. The 
two year requirement is therefore redundant.     
 
Question 43 
 
No comment. 
 
Question 44 
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The current definition of a “self –contained building” and “self –contained part of a building” in the 1993 
Act works well in practice and we agree that this definition should remain.   
 
Question 45 
 
Wellcome agrees with this proposal, as it will allow leaseholders of buildings whose properties were 
intended to be caught under the definition of a building, but are otherwise excluded, the ability to exercise 
the right to enfranchise. The Law Commission should however consider that this may result in an increase 
in the number of matters being litigated, which will increase party’s costs. 
 
Question 46 
 
Wellcome agrees that it is appropriate to apply a maximum percentage limit on non-residential use. The 
proposed reforms are aimed at protecting leaseholders’ rights in respect of residential leasehold properties 
and therefore the proposals should affect only those buildings which are predominately residential.  
 
Wellcome also agrees that the proposed limit should be the same as that which is applied to collective 
freehold acquisition claims and that the limit should be set at 25% of the internal floor space (excluding 
common parts). 
 
Question 47 
 
Wellcome agrees with this proposal. 
 
Question 48 
 
Wellcome agrees with this proposal. 
 
Question 49 
 
Wellcome agrees with this proposal. 
 
Question 50 
 
Wellcome agrees with this proposal, save that the Law Commission should consider that this may result in 
a circular situation; where leaseholder A acquires the freehold, leaseholder B then acquires the freehold 
from leaseholder A, which results in leaseholder A re-acquiring the freehold from leaseholder B. This may 
adversely affect the agreement and harmony between leaseholders of buildings containing only two 
residential units and increase costs, in order to re-acquire the freehold.  
 
Question 51 
 
The Law Commission should consider that removing this requirement may result in commercial investors 
who own three or more flats to now be able to participate in collective enfranchisement claims. Wellcome 
has no comments on this proposal, save that if the Law Commission will differentiate between the treatment 
of commercial investors and owner occupier, Wellcome does not agree with the removal of this requirement 
if it will result in any leaseholders paying a premium which is less than the market rate.  
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Question 52 
 
Wellcome agrees with this proposal, as the proposed reforms are aimed at protecting leaseholders’ rights 
in respect of residential leasehold properties and the proposals should affect only those buildings which are 
predominately residential.  
 
Question 53 
 
Wellcome agrees with this proposal. 
 
Question 54 

  
 As above, we consider this to be a prohibitively complex proposal which in our view extends rights to 

leaseholders far beyond what the statute intended. This legislation was intended to protect leaseholders in 
respect of their homes. Such reforms will extend rights to land beyond the buildings containing their homes 
This causes a risk of prejudice and unfairness to freeholders who may be deprived of retaining the 
ownership of additional valuable real estate that was not intended to be caught by the legislation. 

 
 It is not clear from the proposals what the definition of “estate” will be. Paragraph 6.95(1) suggests that 

estate enfranchisement will be available within multiple buildings that all contribute to a common service 
charge.  We are concerned that this gives insufficient clarity as to what will fall within the definition of an 
"estate" for the purposes of exercising the right which cannot be defined purely by reference to the payment 
of a common service charge. 

  
 The qualifying criteria also requires very careful consideration. Whilst the starting point could begin with 

taking the existing criteria for collective claims, for this right, the criteria will need to be far broader to 
identify exactly what land and buildings can together be subject to the claim. We are unable to comment 
fully at this stage given the limited definition of how groups of buildings may qualify. We do however 
comment that unless the definition and qualifying criteria are more specifically defined, the introduction of 
this right is likely to cause confusion and therefore litigation and costs when assessing the  question "what 
is an estate?" in much the same way as the much litigated question of “what is a house?” under the 1967 
Act. We are also concerned at the risk of rival claims by competing groups of leaseholders in neighbouring 
buildings which again is likely to lead to complex, time consuming and expensive litigation, contrary to the 
Terms of Reference. 

  
 We do not consider that the right should apply to land and property that is subject to an existing statutory 

Estate Management Scheme. Likewise, if implemented, the application should be limited to circumstances 
where every unit in every building subject to the claim pays the relevant service charge.   

 
 Question 55 

 
The Estate is not affected by this proposal and therefore makes limited comment in this respect. The Law 
Commission should consider that although the current regime seeks to restrict an owner of two or more 
flats from participating, many investors own properties under separate companies, albeit they are a part of 
the same entity/company.    
 
Question 56 
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The Estate is not affected by this proposal and therefore makes no comment.   
 
Question 57 
 
No comment. 
 
Question 58 
 
We consider that it will be too difficult to restrict enfranchisement rights being enjoyed by commercial 
investors and we recognise there will always be workaround that investors can utilise as per the existing 
regime. 
 
We do not consider that a residence test should be introduced. 
 
Question 59 
 
Wellcome can only comment in respect of the freehold interest of its Estate in South Kensington.  On that 
basis, we do not consider that the exercise of enfranchisement rights have been slowed down, prevented or 
made more costly by virtue of the issues identified in question 59(1) – 59(5). We acknowledge this may be 
a feature of the particular buildings on the Estate and the relevant qualifying criteria based on financial 
limits that is applied in 1967 Act claims. On this basis, we do not comment further. 
 
Question 60 
 
(1) If it was more expensive for a commercial investor to extend a lease, the pool of potential 
 purchasers for a short or medium term lease would decrease. This would reduce the price payable 
 for these short or medium terms leases to the detriment of leaseholders who are the very people 
 that the Law Commission are trying to protect. The unintended consequence would therefore be 
 that relativity, which should be taken from market evidence, would fall further making lease 
 extension premiums more expensive. 
 
(2) Pressure would be on share of freehold and long leasehold properties as stated above.  It could force 
 commercial leaseholders out of the market and therefore could thus reduce the stock levels of rental 
 properties. 
 
(3) Unlikely 
 
Question 61 
 
Wellcome has no experience of shared ownership leases on the Estate. We therefore do not propose to 
comment further. 
 
Question 62 
 
Wellcome has no experience of shared ownership leases on the Estate. We therefore do not propose to 
comment further. 
 
Question 63 
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Wellcome has no experience of shared ownership leases on the Estate. We therefore do not propose to 
comment further. 
 
Question 64 
 
No comment. 
 
Question 65 
 
No comment. 
 
Question 66 
 
No comment. 
 
Question 67 
 
No comment.  
 
Question 68 
 
No comment. 
 
Question 69 
 
No comment. 
 
Question 70 
 
We recognise the advantage of a single procedure to be followed when exercising any type of 
enfranchisement claim.  We agree that such reform will remove inconsistencies and disparities between the 
different regimes and that the introduction of a single procedure meets the requirements under the Terms 
of Reference to make enfranchisement easier, quicker and more cost effective.   
 
Question 71 
 
We agree that it will be helpful to both leaseholders and landlord to introduce a single set of prescribed 
forms but there must be a separate form for each type of enfranchisement claim. Please see specific 
comments on forms in question 74 below. 
 
Question 72 
 
Wellcome considers that all enfranchisement notices should be signed by or on behalf of the party giving 
the notice. It is agreed that the signing of a notice serves an important function in making it clear to the 
recipient of that notice, that the person has authorised the giving of that notice.  
 



 
 

18 
 

It is considered that the notice should be signed by or on behalf of the minimum number of leaseholders 
required to bring the claim.  
 
We consider that the additional requirement of a statement of truth is unnecessary and too onerous. It will 
require legal professionals to advise their clients on the implications of a signing a statement of truth, which 
could cause delays and will increase costs. We therefore propose that the current procedure without a 
statement of truth remain.   
 
Question 73 
 
Wellcome agrees with this proposal. 
 
Question 74 
 
Wellcome agrees that Claim Notices should include full details about the leaseholder’s claim and in 
particular should enclose proof of the leaseholder’s title. This will limit the landlord’s costs incurred in 
requesting the same, as required under the current regime.  
 
Pursuant to the Terms of Reference, the proposed reforms aim to make procedures easier and quicker for 
leaseholders. It is therefore considered that having one single form for all types of enfranchisement claims 
would not serve this purpose, as there would be sections of the form which are not relevant for certain types 
of claims. This may cause confusion for leaseholders. In addition the Law Commission should consider 
how, the failure to omit a section which is not relevant or incorrectly completing a section which is not 
relevant could impact on the validity of a claim, and increase challenges on validity.  
 
We consider there should be four separate prescribed forms as follows:  
 
(a) Lease extension of a residential unit 
(b) Individual enfranchisement of a residential unit 
(c) Collective enfranchisement of a building 
(d) Collective enfranchisement of an estate (if a right is introduced) 
 
Question 75 
 
Wellcome considers that leaseholders bringing a collective freehold acquisition claim should be required 
to serve a notice on all leaseholders inviting their participating in the claim. All leaseholders should be 
entitled to participate in a collective enfranchisement claim and should not be restricted or excluded from 
doing so, due to a lack of knowledge that other leaseholders are intending to serve a claim.  
 
In addition, leaseholders should be encouraged to participate at the outset of the claim to limit additional 
legal work required to join leaseholders to an existing claim after the Claim Notice is served. This supports 
the Terms of Reference that the process should be simplified. We consider that the procedure under the 
Commonhold and Leasehold Reform Act 2002 in relation to the right to manage should be adopted here.  
 
Question 76 
  
We agree with this proposal. Following agreement of terms of acquisition on a collective enfranchisement 
claim, the current Regulations require the parties to enter into a contract which contains bespoke terms 
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relating to handover of management and apportionments. It is therefore appropriate for a contract which 
will contain terms relevant to the building being enfranchised and not a statutory contract to be entered into. 
 
Question 77 
 
Wellcome agrees that the Response Notice should require numbers (1) to (4).  
 
We disagree that the competent landlord should be required to accompany the Response Notice with proof 
of the landlord’s title. It is considered that this additional requirement is unnecessary. The leaseholder in 
undertaking their checks prior to serving the Claim Notice would have obtained proof of the landlord’s title 
in order to serve the Claim Notice on the correct competent landlord.  
 
In relation to unregistered land, we consider that the leaseholder can serve an Information Notice on the 
landlord prior to service of the Claim Notice to overcome this hurdle.  
 
Question 78 
 
Wellcome agrees that leaseholders making an enfranchisement claim should serve their Claim Notice on 
the competent landlord rather than the immediate landlord. 
 
Where there are joint owners of a single freehold, it is considered that the current procedure requiring 
leaseholders to serve all joint owners is appropriate. It is recognised however that under the current regime 
the competent landlord who receives the Claim Notice is required to serve a copy of the Claim Notice on 
all other landlords. 
 
Question 79 
 
Wellcome considers that the proposals relating to the categorisation of designated addresses between Group 
A and Group B will be complicated for leaseholders and is not in line with the Terms of Reference to 
simplify the procedure. In addition, requiring the leaseholders to insert a category in the Claim Notice and 
serve the Claim Notice at an address in Group A or Group B, by hand or by post to the competent landlord’s 
address at the Land Registry and at the competent landlord’s last known address, will result in leaseholders 
being required to serve the Claim Notice unnecessarily at multiple addresses.  
 
We agree that most leaseholders know the identity of the landlord and have an address at which the landlord 
can be reached, and therefore the additional steps proposed serve no purpose in assisting the majority of 
leaseholders. Where a landlord cannot be located, we agree that the leaseholder should be entitled to make 
an application to the Tribunal for a determination that their claim can proceed.  
 
We consider that the deemed service provisions under the Civil Procedure Rules, which are widely known, 
would be appropriate to adopt here, to confirm whether a notice has been validly served and deemed 
received.  
 
Question 80 
 
Wellcome considers that leaseholders are able to easily find their registered address and serve the Claim 
Notice and therefore makes no comment in this respect.  
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Question 81 
 
We agree with the proposal.  As per paragraph 11.100, we agree that in any event most landlords will 
continue to respond to Claim Notices by serving a Response Notice. 
 
Question 82 
 
(1) We do not agree with this proposal. It should remain the responsibility of the leaseholder bringing 
 the claim to serve on any intermediate leaseholders and third parties. In our experience this may 
 cause particular problems to the competent landlord in respect of guarantors pursuant to leases 
 entered into some time ago.  
 
 We consider this proposal places an unnecessary burden on a competent landlord to promptly 
 identify relevant recipients, in particular third parties where the competent landlord may not hold 
 any details/ up to date contact details/information about the third party. This in turn will delay the 
 timeframes within which the competent landlord is able to serve the relevant party. Any delay in 
 the ability of the competent landlord to discharge its responsibility will in turn cause prejudice to  
 the relevant intermediate landlord/third parties who will have less time to consider the claim before 
 the counter notice deadline. 
 
 We consider the leaseholder is far better position to identify all relevant parties to be served at the 
 time that it prepares to exercise the claim and before any statutory deadlines apply following the 
 commencement of a claim. On that basis we so not consider there should be any changes to the 
 existing regime.  
 
(2) We do not consider this to be a controversial proposal giving the existing statutory obligations of 
 recipients of 1967 and 1993 Act notices referred to in footnote 1054. 
 
Question 83 
 
Wellcome actively respond to all enfranchisement claims received and proceed in accordance with the 
statutory regime and therefore makes no comment in this respect.   
 
Question 84 
 
We agree that detailed conveyancing regulations are not generally needed in relation to enfranchisement 
claims. On collective enfranchisement claims the parties generally agree a form of contract suitable to the 
circumstances, which incorporates the Law Society’s standard conditions of sale.  
 
We believe that further consideration should be given to the procedure following agreement of terms of 
acquisition where a landlord is ready willing and able to complete shortly after terms have been agreed. 
The statutory procedure as drafted does nothing to prevent a nominee purchaser from delaying entering into 
an agreement, and then applying to the court prior to the end of the 4 months period, simply for the purpose 
of buying more time to raise monies to complete the collective claim, while retaining the right to pull out 
at any time. In a number of instances, where Wellcome has agreed the terms of acquisition and has been 
ready, willing and able to complete, completion has been delayed by the nominee purchaser making an 
application to the County Court under s.24 of the 1993 Act, waiting up to four months before serving the 
claim form and then delaying further before paying the agreed price.  
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The above concern is not limited to collective enfranchisement claims and we propose that in the case of 
lease extension and all enfranchisement claims, once the terms of acquisition have been agreed, and the 
terms of the contract/terms of the new lease have been agreed, a binding contract should be created, with a 
completion date of 1 month from the date when the terms are agreed, and a right for either party to serve 
notice to complete and then rescind if completion does not take place on the completion date. Interest at the 
Law Society’s interest rate would be payable if there was late completion.  
 
Question 85 
 
(1) A period of six weeks for service of the Response Notice is too short.  The Law Commission 
 recognises that some claims are complex, especially those relating to collective enfranchisement. 
 We consider it places an unfair burden on the landlord to respond to a new claim in a period of only 
 six weeks and retaining the existing eight week period is necessary to allow the landlord adequate 
 time to investigate and respond to a claim notice. We also wish to clarify that it is your proposal 
 that the Claim Notice state an actual date for service of the Response Notice as suggested in 
 footnote 1071. It is essential that the Claim Notice states a deadline for service of the Response 
 Notice to avoid any uncertainty and dispute.   
 
(2) We consider that fourteen days is insufficient. We suggest twenty eight days. 
 
(3) We do not have a strong objection to this proposal but would comment that this leaves very little 
 time for terms to be agreed before an application can be issued in the FTT. This may cause an 
 increase in applications prematurely issued which under the current regime would settle ahead of 
 an application being made. This may place an unnecessary burden on the Tribunal service and 
 wasted time and resource. We consider the existing period of two months in respect of 1993 Act 
 claims is suitable but acknowledge that if a single procedure is to apply to all future claims then 
 the inconsistency between the 1967 Act and the 1993 Act will need to be reformed . 
 
Question 86 
 
(1) We do not agree with the proposed reform.  However, in seeking to protect leaseholders, reforms 
 could introduce a new mechanism for remedying a claim that has become deemed withdrawn where 
 a leaseholder has simply failed to take a necessary procedural step within the statutory timeframes. 
 One solution could be to introduce an ability for a leaseholder to make an application to the Tribunal 
 for relief from sanctions. This would serve to improve upon the current position for leaseholders 
 who would otherwise be deemed withdrawn and would allow them to continue to actively pursue 
 the claim. 
 
(2) A claim is brought by a leaseholder at a time of its choosing. If the leaseholder fails to take the 
 relevant procedural step, it is not appropriate to place an obligation on the landlord to then apply to 
 the Tribunal for an order that the claim is struck out.  Under the current regime, a landlord does not 
 have to make such an application and we consider that this aspect of the current regime should be 
 retained save for introducing a mechanism for leaseholders who would currently be deemed 
 withdrawn, to be able to make an application to the Tribunal to reinstate the claim and avoid the 
 current  consequences of a deemed withdrawal, namely the ability to serve a new Notice of Claim 
 for twelve months. 
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(3) We agree. 
 
(4) We agree. 
 
Question 87 
 
Wellcome agrees that the benefit of the Claim Notice and liability for landlord’s costs should be transferred 
automatically upon assignment of the leaseholder’s lease, save where the assignment expressly states the 
benefit of the Claim Notice will not be transferred.  
 
It is agreed that the landlord should continue to be able to serve documents on the assignor until her or she 
is given notice of the assignment. It is considered that leaseholders should be required to give notice of the 
assignment to the landlord within a fixed time period of the date of the assignment.  
 
Question 88 
 
We do not agree. The landlord should not be penalised in these circumstances especially where it has no 
control over the time taken for H M Land Registry to register the notice.   
 
Question 89 
 
Wellcome does not have a mortgage over the Estate. However the proposal could affect a lender’s 
willingness to provide finance to a landlord or potential purchaser and could adversely affect the value of 
the landlord’s reversionary interest. We also foresee practical difficulties where a mortgage affects a 
number of properties.  
 
Question 90 
 
No comment.  
 
Question 91 
 
The requirement to notify the beneficiary of a transaction should be limited to instances where third party 
consents are required by the competent landlord and noted on the competent landlord’s registered title, 
which should also contain details of the consent required and an address for service of any notice. 
  
Where a landlord acting reasonably is not able to identify the beneficiary of a restriction (for example where 
a beneficiary is an individual who is deceased), where a landlord used reasonable endeavours, the landlord 
should not be liable for any losses that occur.  
 
The proposal is likely to result in increased costs for a landlord, which a landlord should be entitled to fully 
recover from a leaseholder. The proposal will also delay completion. 
 
Question 92 
 
Wellcome agrees with this proposal. 
 
Question 93 
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No comment.  
 
Whilst in our experience the application of the various enfranchisement regimes has not had a significant 
impact in increasing the duration and costs of enfranchisement claims, we nevertheless consider that the 
proposals for a unified and consolidated enfranchisement procedure are likely to reduce the duration and 
costs and the number of disputes arising under the regime nationwide. 
 
We make no comment in respect of the question relating to missing or uncooperative landlords. 
 
Question 94 
 
Wellcome agrees that the appropriate forum for resolving all enfranchisement claims should be the 
Tribunal. This is subject to specific comments on the ability of the Tribunal to award costs which we address 
separately below. 
 
Question 95 
 
(1) We feel this would only be appropriate for simplistic claims on low value properties for example 

council tax bands A-C with leases in excess of 100 years and it would be possible to establish an 
online calculator. It would not be appropriate for shorter leases with many matters to be negotiated 
such as holding over rights, onerous ground rent, development potential, geared rent reviews, leases 
subject to statutory tenancies, relativity at sub 10 years, deferment rate at sub 10 years etc. where 
differences of opinion to these various valuation elements vary widely. Who would that valuation 
expert be? Take the Mundy case where many valuers set out wildly different approaches to just one 
valuation input. 

 
(2) Rules would need to be in line with that similar to a Tribunal hearing so as proper control over the 
 process including right to appeal as all experts could have differing views.  
 

We propose some form of Calderbank scenario to do away with the delaforce effect. It would focus 
minds to resolve valuation disputes. 

 
Question 96 
 
No comment. 
 
Question 97 
 
We would assume that the number of leases with circa 100 years plus would be the vast majority. The 
approach of the single expert valuation mediation style process would of course save both landlords and 
leaseholder’s time and money.  It could represent a good alternative however again we stress that this would 
only be practical to be used on low value cases with longer leases (100 years plus) and more simplistic 
matters that need to be determined. 
 
Question 98 
 
We consider that leaseholders should be required to make a contribution to a landlord’s non-litigation costs.  
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Our view is that liability to contribute to such costs should be in accordance with the liability under the 
existing legislation and should not be reduced further. 
 
It is appropriate for a costs contribution to be made by leaseholders bringing statutory claims because these 
are costs that a landlord is forced to incur when a leaseholder elects to enforce a statutory right. An element 
of the anticipated overall cost to a leaseholder to exercise these rights will be the landlord (s) costs in the 
claim. As a landlord has no ability to object to the exercise, it would be unjust if it was unable to recover 
its legitimate and reasonable costs in the claim. 
 
Landlords are already restricted in terms of the proportion of non-litigation costs that they can recover under 
the current regime and they should not be required to shoulder the burden of an enhanced level of 
irrecoverable non-litigation costs. 
 
We comment further on specific costs issues in the responses to questions below. 
 
Question 99 
 
We consider that the costs regime should retain the same categories of recoverable costs as per the existing 
regime. 
 
Many landlord’s acquired their interests on the basis that they would be subject to statutory claims but that 
they would be compensated in part by recovering a contribution towards their reasonable non litigation 
costs under the statutory costs regime. Landlords would therefore be unduly prejudiced if the ability to 
recover non-litigation costs were now reduced. 
 
In particular we do not consider the fixed or capped costs proposals are suitable in all but the most routine 
and low value claims.  
 
In our experience, enfranchisement claims in Prime Central London cover a broad range of values and often 
raise complex legal and valuation issues for which expert professional fees are required and are justifiable. 
Landlords may not be adequately compensated for such costs under a blanket fixed or capped costs regime. 
 
However, if minded to reform the existing regime, we consider that non litigation costs liability should be 
by reference to the value of the claim i.e. by reference to the premium. We are mindful that in respect of 
lower value claims, there is still a minimum level of cost that would reasonably be incurred in meeting any 
claim, regardless of value. It is important that landlords are able to obtain adequate levels of recovery for 
these costs  for which we consider there could be a fixed costs regime introduced whereby costs are 
calculated by reference to the location of the property and premium payable  We refer to the costs rules in 
the Civil Procedure Rules which band recoverability rates for professional costs based on the location of 
the office of the solicitors instructed (Central London band,  West End London band, Greater London band 
etc) and by reference to the seniority of the professional instructed (Band A Partner etc.). We suggest that 
reference be made to the existing rules in the CPR if minded to apply fixed rates on professional costs 
(legals and surveyors). These will still be subject to “reasonableness” to protect the leaseholder by ensuring 
that a landlord is only able to recover such cost as are considered reasonable in respect of the claim. 
 
Our experience relates specifically to high value and sometimes complex claims in Prime Central London. 
In these cases, it is reasonable for a landlord to incur what might be considered to be a higher level of 



 
 

25 
 

professional costs to ensure adequate advice is obtained for the property interest claimed. We consider these 
costs should be recoverable so long as they are reasonable. These costs could also be calculated by reference 
to cost bands based on the premium/location of the property that is subject to the claim. 
 
Whilst we are not in favour of a fixed costs regime, if this were to be adopted, in order to be consistent 
across all types of claims, we consider that the fixed cost regime should apply universally as it would create 
complexity and uncertainty if it applied to certain claims and not others. 
 
Addressing the question of fixed cost in a Collective Claim, we consider that additional sums should be 
available where dealing with non-qualifying units, leasebacks, intermediate interests, additional freehold 
land and rights claimed over other property. In this scenario, the Landlord should be able to recover 
reasonable costs in relation to each additional feature in the claim. It will be very difficult to identify what 
a suitable fixed cost level should in respect of every potential additional feature and any reforms to the 
existing costs regime should build in flexibility to allow recoverability of reasonable costs for each feature 
in the claim.   
 
We do not agree that no additional costs should be recovered where there is an intermediate interest. 
Legitimate costs are incurred by the competent landlord and they should remain recoverable. The existence 
of an intermediate interest cannot be overlooked in the enfranchisement claim and nor should the costs 
incurred in relation to this interest. 
 
Likewise reasonable costs relating to advice to a management company should be recoverable. 
 
Question 100 
 
We disagree, until such time as the claim in withdrawn or struck out, leaseholders should continue to pay 
the reasonable non litigation costs incurred in the claim. 
 
Question 101 
 
If it is proposed that the requirement to pay a statutory deposit in respect of lease extension be removed, 
we agree this right should be created to protect landlords who, absent a deposit, would be without security 
for their reasonable statutory costs. This will be particularly beneficial in respect of collective claims where 
under the existing regime, landlords have no security for their costs in meeting the claim. 
 
Question 102 
 
No comment. 
 
Question 103 
 
We do not agree. 
 
If jurisdiction for addressing all enfranchisement disputes is to be transferred to the Tribunal, we consider 
that the Tribunal should have the same ability to award costs as the County Court. Costs relating to 
claims/applications currently determined by the County Court should be treated in the same way as under 
the current regime i.e. there should remain a liability for the losing party to pay the winning parties costs in 
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the claim. This would apply to claims for e.g. vesting orders, declarations as to the validity of a notices or 
entitlement to bring claims. 
 
We do not see any reason why the costs powers of the county court cannot be transferred to the Tribunal at 
the same time as jurisdiction to determine the dispute.  
 
Question 104 
 
We do not agree. The scope of the Tribunal’s powers to award costs should be extended to correspond with 
those powers exercised by the County Court.  
 
Question 105 
 
Our experience is limited solely to Prime Central London where the majority of leaseholders are not 
influenced by whether or not they will have to pay a landlord’s costs in the claim. We acknowledge that 
this does not reflect the position of leaseholders nationwide so we do not comment further. 
 
Question 106 
 
We consider that the risk of a costs liability in the county court acts as deterrent to both landlords and 
leaseholders in bringing “bad claims” or pursuing poor arguments when litigating in the county court. In 
circumstances where the Tribunal is to inherit jurisdiction for determining all disputes in place of the county 
court but without the power to order that one party do pay the litigation costs of the other party, we consider 
there is a risk of poor arguments/claims being pursued in the Tribunal simply because the costs deterrent is 
removed. This in turn may well increase litigation costs for all parties and unnecessarily take up valuable 
Tribunal time and resource. 
 
Question 107 
 
(1) Unlikely to affect Wellcome however generally the process seems overcomplicated and sources of 
 evidence required to produce the valuations and obtain valuation values etc. is difficult. 
 
(2) Any change from the current existing 9(1) valuation methodology would only increase the costs to 
 buy the freehold for these leaseholders. This clearly goes against the Law Commission’s current 
 objective to reduce the cost of the enfranchisement. 
 
(3) By reference to council tax banding would appear to be the most sensible approach here. It is 
 readily  available information and is linked in a similar way to how rateable values were 
 established. 
 
The other suggestions such as reference to capital value is obviously subjective and it could be difficult to 
determine before valuation process could even be commenced.  By reference to the location of the property 
would seem to be irrelevant as we could have a very low value property and a very high property 
neighbouring each other. Therefore they would be treated as the same in terms of valuation methodology. 
 
Question 108 
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(1) Yes. The simplest way to identify low value enfranchisement claims should be by reference to 
council tax bands and unexpired lease term. We would suggest that council tax bands A-C 
would incorporate those low value properties. In order that these low value properties can be 
valued on a simple multiplier basis, we suggest that there should be no reversionary value on 
unexpired lease terms above 100 years. This would eliminate the need for a valuation and the 
associated costs lending this methodology to the preferred online calculator. 
 
More valuable properties that fail this test (council tax bands D-H and unexpired lease term 
under 100 years) should be subject to the current valuation methodology in line with Option 
2C. 

 
(2) Not applicable for collective enfranchisement claims. 
 
Question 109 
 
We consider that the premium payable in respect of any enfranchisement claims should be the market rate 
attributable to the property in question at the time the claim is initiated. For this reason, we are of the view 
that no party should be treated differently if the outcome would result in any persons bringing a claim being 
required to pay a premium which is less than the market rate.  
 
Pursuant to the Terms of Reference, the aim of the reforms is to simplify the procedure, and we consider 
that a differentiation between commercial investors and owner occupiers would create a two-tier market, 
which could be problematic in practice.  
 
Question 110 
 
No comment.  
 
Question 111 
 
No comment.  
 
Question 112 
 
If the Law Commission is tempted to adopt the over/under 100 year term including the council tax bands 
A-C for lower value properties as the cut off for prescription then deferment rate would remain the same. 
Tasking valuation practitioners with arguing over the three constituent parts of the deferment rate (risk free 
rate, risk premium and real growth) would over complicate the valuation process. 
 
Similar to Mundy, which prescribed the deferment rate would differ wildly depending on which expert was 
chosen. 
 
We essentially have already been used to having a prescribed deferment rate since the Sportelli hearing. 
Sportelli simplified enfranchisement valuations however this has not been reviewed in almost 15 years. 
Therefore a prescribed method, which tracks market movements, reviewed frequently, geographically 
specific would simplify the process. 
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(1) By reference to the Sportelli formula ensuring that the elements that make up the calculation (the 
 risk-free rate, the real growth rate the risk premium) are all linked and referenced to certain indices. 
 
(2) An independent Government backed body or body set up by the Bank of England to review the 

deferment rate periodically, say every 5 years, could have ultimate responsibility or control for 
overseeing this. 

 
(3) The elements that make up the deferment rate could be essentially daily/monthly/quarterly 

changing figures and therefore the deferment rate could be reviewed by reference to indexes. 
 
(4) This could be established and achieved by the fact that the elements of the deferment rate 
 calculation are all linked to different indices and in particular the growth rate. If the growth rate 
 index was chosen this could essentially be adjusted for geographical areas and fed into deferment 
 rate calculation. 
 
Question 113 
 
The Mundy hearing was a 9 day hearing solely concerning relativity involving the key enfranchisement 
valuation experts with wildly varying opinions. The decision was useful but did not prescribe relativity.  
We consider it could be possible to prescribe a relativity or no Act deduction table. 
 
(1) Following the lines of the Mundy case looking at market evidence and looking as to how that market 
 has changed over time.  Adopting a similar approach to the Savills’ 2015 reconciliation of short 
 lease sales compared to long lease sales changing over time and as short lease property becomes 
 scarcer and scarcer relativity is continually likely to change and therefore is not set indefinitely. 
 
(2) An independent Government backed body or body set up by the Bank of England to review the 

deferment rate periodically, say every 5 years, could have ultimate responsibility or control for 
overseeing this.  

 
(3) We consider that changes to relativity are far slower in changes to deferment rate and capitalisation 
 rates. Therefore we would consider a market review every five years it would be appropriate to 
 keep track of changes to relativity. 
 
(4) The mortgage dependence of non PCL market might shift relativity downwards outside London 
 making it far more expensive to extend leases outside London. This is clearly not the intention of 
 the Law Commission.  
 
(5) The removal of the date and year cut off point would only increase the cost of lease extensions 
 therefore we do not consider this should be removed. 
 
Some leaseholders’ groups have campaigned to achieve the result that leaseholders will not have to pay a 
share of the marriage value. This would be extremely unfair to both freeholders and existing leaseholders 
that have already extended their leases and paid marriage value. Marriage value has always been recognised 
as a factor in negotiations between a landlord and a leaseholder. In the compulsory purchase field, it was 
decided long before the enfranchisement legislation was passed that an acquiring authority which holds a 
lease of property and compulsorily acquires the freehold must pay a share of the marriage value: see Lambe 
v Secretary of State for War [1955] 2 QB 612.  
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In Waters v Welsh Development Agency [2004] 1 WLR 1304, Lord Nicholls discussed that case and said, 
at [37]: “In my view this decision was correct. Any other result would have been most unfair. A freehold 
reversion is invariably worth more to the sitting leaseholder. Why should the landlord be paid less because 
the leaseholder acquires the reversion in the exercise of statutory powers?”  

In Clarke: Leasehold Enfranchisement - The New Law published in 1994, just after the 1993 Act was 
passed, the author explained the position before the 1993 Act was passed at p.248. He said: “Outside the 
statutory framework for compulsory acquisition of freehold title, marriage value exists in the day-to-day 
market place…”.  

That was the position before the 1993 Act was passed, which was preserved by the 1993 Act, and it would 
be wholly unjust to amend the enfranchisement legislation to deprive landlords of their entitlement to 50% 
of the marriage value, which is the least they would be able to expect in a voluntary negotiation outside of 
the enfranchisement legislation. 

Marriage value - the value of the existing lease  

The ascertainment of the marriage value requires an estimate to be made of the value which the existing 
lease or leases would have, without the rights conferred by the legislation. The valuation is often done by 
taking a percentage of the FHVP, and so deriving the value of the existing lease relative to the FHVP, an 
analysis referred to as “relativity”. 

Much work has been done on relativity over the years.  This included a paper by a working group appointed 
by the RICS in 2009 and more recently the Mundy decision.  

The decision of the Upper Tribunal in that case makes it clear that relativity is not a constant, but changes 
over time, and that the relative value of leasehold interests now is lower than it was in the past. The Tribunal 
said that the best way to value leasehold interests was by reference to comparables with an adjustment for 
1993 Act rights. The Savills 2015 graph takes this approach to ascertaining the value of a no-Act rights 
lease of a flat, and it is one Wellcome would commend to the Law Commission. Again, Wellcome would 
be happy to instruct Savills to make available to the Commission the work they have done on that issue.  

Wellcome would support the prescription of no-Act rights relativity in appropriate cases (as to which see 
above), provided it was done by reference to robust evidence of relativity, such as that in the Savills 2015 
graph. It would be wholly unfair to prescribe relativity at a higher level for the sole purpose of reducing the 
amount that leaseholders must pay. If prescription is adopted, it should be reviewed at periodic intervals.  

Wellcome expects that the Commission will be asked to prescribe relativity at the level shown by the 
Parthenia model, as the supporters of that model are extremely vociferous. No doubt the Commission will 
read the decision in Mundy in both the Upper Tribunal and the Court of Appeal, and will see that the model 
was comprehensively rejected because it is completely unreliable. That should suffice, but Wellcome is 
happy to instruct Savills to provide further information on the defects in the Parthenia model if that would 
assist.  

Marriage value - the Cadogan Square Ltd scheme 

The Law Commission should be aware of a serious problem with the way that Schedule 6 paragraph 4 
works at the moment. It can be exploited by leaseholders to avoid paying either marriage value or hope 
value, which is plainly wrong. 

The scheme was examined by the Upper Tribunal in Cadogan v Cadogan Square Ltd [2011] UKUT 154 
(LC). The scheme works like this. A leaseholder serves a s.42 notice claiming a new lease, and then joins 
in a s.13 notice as a participating leaseholder. Thereafter, the leaseholder assigns the lease to a family 
company, which elects not to participate. That means that neither marriage value nor hope value (the value 
of the hope of receiving a share of marriage value in the future) is payable.  
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Wellcome asks the Commission to consider amending Schedule 6 paragraph 4 to avoid such schemes being 
used to enable leaseholders to avoid paying an element of the valuation (hope value) that should be payable 
in these circumstances. 

 
Question 114 
 
No, as the removal of this would increase the cost of enfranchisement. It would however simplify the 
valuation if set parameters for unexpired lease term were established to include the amount of discount and 
number of years remaining. 
 
Question 115 
 
No, we do not consider this should be removed as it would be to the detriment of the leaseholder and 
increase the cost to enfranchise. 
 
Question 116 
 
Yes, we agree with this approach as this would help to reduce the cost of enfranchisement.  This would also 
significantly reduce litigation. 
 
Question 117 
 
Wellcome favours Option 2C for high value properties in council tax bands D-H with leases of under 100 
years because their reversionary portfolio is within Prime Central London, the leaseholders are 
professionally represented, the valuations are necessarily complex, and the current system provides 
adequate compensation. However, Wellcome would welcome proscription with regards to certain valuation 
components (which have already been explained earlier in this response). 
 
For leases with an unexpired lease term in excess of 100 years and a council tax band of A-C, which is the 
bulk of leases in the UK, Wellcome proposes that a prescribed formula such as a multiple of the initial 
ground rent or taking into account one review etc. is preferable. 
 
We would propose that in both of the above approaches, the leaseholder would benefit from a new 999 year 
lease at a peppercorn ground rent as opposed to the current 90 year extension.  
 
Question 118 
 
An online calculator would be suitable for low value properties, council tax bands A-C with an unexpired 
lease term of over 100 years, on the basis that this is dealt with on a simple multiplier of ground rent basis. 
There would be no need for any valuation input and associated costs. It would only be appropriate to be 
applied to individual lease extensions and we do not consider it would be able to apply an online calculator 
to a collective enfranchisement claim due to many other elements of the properties that may need to be 
valued. 
 
This would still need to have an independent possibly Government backed or Bank of England backed 
organisation to run this and ensure that any errors were identified. The inputs would still need to be agreed 
between valuers otherwise the system could be open to abuse.  And therefore would still incur a cost to run. 
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Question 119 
 
Where both parties are advised, which is the majority of cases in Prime Central London for leases with 100 
years or less, the enfranchisement methodology is understood. Underhand or voluntary deals on long leases 
with onerous ground rents outside PCL to unrepresented leaseholders has created time delays.  
 
Collective enfranchisement claims which involve numerous flats and valuation inputs are time consuming 
but again where both parties are advised, the process is clear.   
 
Question 120 
 
(1) The current valuation formulae are not complex and if deferment rates and relativity rates were 

clearly and accurately prescribed matters would be simplified further. A simple formula for low 
value leases (with an unexpired lease term of over 100 years, and a council tax band of A-C) may 
be supportable as it would make it cheaper and easier for less sophisticated consumers of low value 
leasehold properties.  

 
(2) As stated above, whilst, the current valuation formulae are not complex it is the need to determine 

the inputs which clearly often creates the difficulties in agreeing these valuations.  It is therefore 
the prescription of capitalisation rates, deferment rates and relativities which would remove a vast 
area of disagreement. 

 
Question 121 
 
All options suggested by the Law Commission, other than Option 2C, will have a considerable impact on 
the Wellcome’s charitable giving. That Option 1A will be considered at all is abhorrent because of the 
significant negative impact that it would have on the value of Wellcome’s ground rented freehold 
investment assets: on the basis of a ten times multiplier, the day one value* of the ground rented freehold 
properties in the Estate would fall by 97% (in excess of £100m). Even a multiplier of 100 times would 
reduce the day one value of the ground rented freehold properties by 71%. 
 
A further consequence of reducing enfranchisement premiums would be to depress the amount of Stamp 
Duty Land Tax which the Government receives. 
 
*‘day one value’ assumes that i). all leasehold residential assets enfranchise on ‘day one’, ii). all houses are 
sale of freehold, and iii). all flats collectively enfranchise (and participate). This methodology has been 
used to assess all assets on a like basis given the uncertainty surrounding the timing of enfranchisement.   
 
Question 122 
 
(1) Wellcome do not have any information or evidence to assist the Law Commission on this question. 
 
(2) Any change to the Section 9(1) valuation methodology is only likely to increase the cost of 
 enfranchisement and therefore would not achieve what the Law Commission is attempting to do. 
 
Question 123 
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Making enfranchisement more expensive for commercial investors would depress the value of existing 
leases because it would remove a large section of the market for acquiring short leases. This is contrary to 
the wishes of the Law Commission as any differentiator would negatively impact current owners of 
leasehold property.  
 
It would be a step backwards towards the residency test which the 2002 Act abolished, and would require 
the two year ownership rule to remain. This seems to be a complex idea which is likely to increase litigation. 
 
Question 124 
 
An independent possibly Government backed body or group of economic experts from the Bank of England 
should be tasked with prescribing and then reviewing periodically, say every 5 years.  
 
Question 125 
 
No comment.  
 
Question 126 
 
Under the current regime, Wellcome acts with reasonable care and skill and in good faith in respect of the 
interests of other landlords. We therefore consider that the introductory of a statutory duty will not change 
the current position.   
 
Question 127 
 
We agree with this proposal so long as the leaseholder of the intermediate interest is adequately 
compensated. 
 
Question 128 
 
We agree.  
 
Question 129 
 
No comment.  
 
Question 130 
 
We agree with the suggestion at sub paragraph (2) whereby the Tribunal should be granted powers to sever 
a lease containing common parts and other property so that this is not acquire by the nominee purchaser 
e.g. in respect of commercial premises in a mixed use building. In these circumstances the Tribunal should 
have power to sever and/or introduce easement rights to ensure proper management of the various parts of 
the building. 
 
Question 131 
 
We agree with this proposal. 
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Question 132 
 
No comment.  
 
Question 133 
 
Yes 
 
Question 134 
 
Yes 
 
Question 135 
 
We do not agree with the introduction of this right and consider that the existing position places an adequate 
responsibility on the competent landlord to act with reasonable care and skill and in good faith. 
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Leasehold home ownership: buying your freehold or extending your lease 
Consultation Paper  
 
Response from  
Westminster City Council  January 2018 
 

The City Council welcomes the opportunity to respond to this consultation. Leasehold properties 
make up 40% (9,000 properties) of our council estates, which are some of the most mixed in the 
country.  
 
Overall the council supports the objectives of the consultation, however we have chosen to answer 
one question (question 25) relating to the collective enfranchisement of estates as we have a 
number of concerns about this proposal: 
 
Expertise   

• Any Leaseholder run Enfranchisement Company would need the right level of expertise to 
manage a mixed tenure estate, which involves the necessary insurance cover, the ability to  
carry out urgent health and safety works to communal areas in line with statutory 
requirements, to address particular estate based problems and to work with all residents. 
Particular consideration would need to be given to expertise to meet fire safety 
requirements and respond to the Hackitt recommendations. Consideration would also need 
to be given to whether any Company should be involved in the range of multi-agency work, 
to address estate-wide issues such as anti social behaviour that social landlords are actively 
engaged in. While it would be vital for the necessary checks to be in place and a criteria met, 
this could in turn could become lengthy given the complexity involved in managing estates  

 
Consistency of service/management and impact on social housing tenants 

• As a local authority we undertake estate planning exercises, identifying which estates need 
investment and prioritising them accordingly. This is a complex process and takes into 
account the built form and heritage issues. The proposal could lead to ‘under investment’ on 
some estates by the freeholder or to inconsistencies across the stock i.e. if different estates 
had different levels of investment 
 

• Tenanted properties leased back to councils would be subject to diminishing leases which if 
were not for 999 years could raise long term financial concerns about the ability to maintain 
tenanted stock    
 

• The Social Housing Green Paper identified that social housing tenants can feel stigmatised, 
the proposal could result in them feeling disenfranchised, particularly, if they did not have 
the same opportunities to influence the management of their estate as they do now. 
Currently our Residents’ Council (the resident consultative body) has a good mix of tenants 
and leaseholders     

 
Impact on new affordable housing development 

• The council is undertaking a programme of estate regeneration across three estates and an 
infill programme, in order to help deliver 1,850 new, much needed, affordable homes by 
2023. Not only do these programmes increase supply but they provide replacement 
affordable housing which meets needs (i.e. more family sized housing) and which meets 
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modern standards. These types of programmes are particularly important in central London 
where land for new housing is scarce and expensive. This type of redevelopment could be 
jeopardised by the proposal and leaseholders could potentially exercise this right as a way of 
opposing compulsory purchase. Potentially freeholders could instead develop/redevelop 
estates by building more housing for financial gain. We suggest that as a minimum any 
proposal of this nature should not apply to estates where there are redevelopment or infill 
proposals 

 
Scope and definitions      

• As the consultation recognises defining an estate can be complicated, and it is not clear if 
leaseholders in a row of street properties with a common service such as communal heating 
system for example could collectively enfranchise 
 

• It also raises questions about communal buildings on estates such as playgrounds, 
community halls, which are currently used for the benefit of anyone and leaseholders do not 
pay for their upkeep. Consideration would need to be given on whether these would be 
leased back to councils. Access issues also need to be taken into account where there are 
electrical sub stations and plant rooms, etc. 

 
Resources 

• Our experience is that mandatory leasebacks are already difficult and time consuming. The 
proposal to expand leasebacks to include non-participating leaseholders, commercial units 
and land which is not a common part will require more resources. It also may need the 
development of new IT systems to manage properties as leasebacks  
 

• It appears that the consultation proposes that a draft contract/lease/transfer is attached 
with the Landlords Response Notice within 6 weeks (down from 8 weeks). This work is 
currently carried out after the Notice is issued, so we would therefore have expected that 
this front loading of the draft documents, together with the increase in leasebacks and the 
expansion of rights to an ‘estate’ would have led to an increase in the response time not a 
decrease. There may be resource implications to produce draft legal documents for multiple 
applications within such a short timescale. Also, costs would be incurred much earlier before 
there is agreement and it may not complete. 

 

 

 
 



 
Law Commission Consultation  
Leasehold Enfranchisement 

Law Commission consultation on leasehold home ownership: buying your freehold or extending your 
lease 
 
To: propertyandtrust@lawcommission.gov.uk 
 
-  
-  
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- 15 South Market Place Alford Lincs LN13 9AE  
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-   
 
Consultation Question 1: We invite the views of consultees as to whether a reformed enfranchisement 
regime should treat particular issues differently in England and in Wales. Consultees are welcome to 
share their views on this point here, or in response to questions which we ask later in this paper on 
particular issues. 
 

Please share your views below: 
It would be extremely helpful for the conveyancing process and for the understanding of those people 
moving across the border to have similar reforms in England and Wales. 
 
Consultation Question 2: 
We provisionally propose that leaseholders of both houses and flats should be entitled, as often as 
they so wish (and on payment of a premium), to obtain a new, extended lease at a nominal ground 
rent.  
 
Do consultees agree? 
Yes. There appears to be no sensible reason for flats and houses to be treated differently. 
 
We invite the views of consultees as to: 

1. the appropriate length of such a lease extension; and 
2. the points at which the landlord should be entitled to terminate the lease (paying appropriate 

compensation to the leaseholder) for the purposes of redevelopment . 
 

1. 999 years.  The consultation paper research shows that the issues around exploitation of the 
leasehold regime due to the nature of the diminishing value of a lease are not new and in fact 
triggered the legislation in the 1960’s, 90’s and 2000’s.  If we are to resolve the issue we need 
to create tenure with the ability to get to a position where the leaseholder has an ownership 
regime which supports communal contribution to shared amenities without having to ‘buy’ the 
property multiple times through the initial purchase price, ground rents and lease extension 
premiums. Extending by 90 years just lengthens the countdown on this ticking time bomb.   
 
Hopefully the Law Commission’s Commonhold Reform work will allow more leaseholders to 
adopt the Commonhold regime but where a lease is still required creating the legal equivalent 
to ‘perpetuity’ is desirable for the leaseholder, though not for the landlord and no doubt there 
will be an economic impact assessment in this regard prior to legislative change. 
 

2. Landlords should be able to terminate the lease due to breach of a significant covenant which 
would affect the structural stability of the building or other owner’s enjoyment of their 
properties; this would include failure to pay service charges or reserve fund contributions but 
not ground rents.  However, this should require similar considerations as would be applied in 



 
the possession of a property by a mortgage lender and the leaseholder should receive the 
market value of the property less the costs of possession subject to the checks and balances 
in the Civil Procedure Rules. 
To ensure independence and prevent abuse, compulsory purchase orders for termination for 
the purpose of redevelopment should be under the control of the Local Planning Authority and 
subject to consultation processes and compensation at market value. 

 
Consultation Question 3 : 
We invite the views of consultees as to whether the right to a lease extension should in all cases be a 
right to an extended term at a nominal ground rent, or whether leaseholders should also have the 
choice:  

1. to extend the lease (without changing the ground rent); or 
2. to extinguish the ground rent (without extending the lease). 

The right to a lease extension should in all cases be a right to an extended term at a nominal 
ground rent 

Leaseholders should also have the choice to extend the lease (without changing the ground rent)

Leaseholders should also have the choice to extinguish the ground rent (without extending the 
lease) 
Please expand on your answer: 

1. Yes 
2. Yes, in cases where a short lease simply needs extending, so long as keeping the ground 

rent would reduce the premium if the ground rent did not change as the compensation for loss 
of ground rent would not apply.  However, unless a statutory calculation there is no doubt that 
this would be open to abuse. 

3. In some cases the lease term may be satisfactory but the ground rent might become 
disproportionate and therefore being able to extinguish it would reduce the issues 
experienced around the onerous or doubling rent clauses.  However, again it would be 
necessary to include statutory controls to prevent exploitation of the option. 

 
Consultation Question 4 : 
We provisionally propose that: 

1. a leaseholder claiming a lease extension should be entitled to a lease extension of the whole of the 
premises let under his or her existing lease, whether or not it all falls within the curtilage of the 
building; 

2. landlords should be able to propose that other land be included within a lease extension, and that 
there should be no time limit within which that proposal can be made; and 

3. there should be no power for landlords to argue that parts of the premises let under a leaseholder’s 
existing lease should be excluded from a lease extension. 
 
Do consultees agree? 
Answer: Other 
 
Please expand on your answer: 
We have no experience of this and it seems unlikely that there would be an ’inconvenience‘ in the 
lease being extended across the whole demised premises.  
  
We see no reason why premises should be excluded unless it is a re-negotiation of the demise which 
would result in a surrender and re-grant of the lease.  If the landlord wishes to negotiate for premises 
to be removed from the demise or added then this is a matter for the parties and should not be 
contingent on a statutory lease extension process. 
 
Question 5: 
We provisionally propose that a lease extension should automatically: 

1. be subject to any mortgage that is secured over the existing lease; and 
2. bind the landlord's mortgagee. 

Do consultees agree? 



 
 
Answer: Other 
 
Please expand on your answer 

1. There is no reason why a lender should object to a statutory lease extension which either 
does not change or reduces the ground rent.  Including the lender in the process adds to the 
complexity and cost for the leaseholder.  However a voluntary extension which might be 
under terms which would affect the affordability for the borrower should be subject to lender 
approval. A lender should not impose a time limit in which the Deed of Substituted security is 
to be completed as the Borrower does not have control over the timescale 

2. Yes the longer lease term will bind the landlord’s mortgagee.  Whilst not conversant with the 
ins and outs of commercial mortgages, given the existing statutory rights to extend a lease, 
we would not imagine that a mortgage could ever be granted contingent upon the end of a 
lease to which the encumbered title is subject. The Land registry should, for the sake of 
consistency and clarity, retain the same Title number, as per 2018 trial. 

 
Question 6: 
We provisionally propose that (except in the case of Aggio-style leases and cases where the common 
parts of a building are owned and managed by a third party) the terms of a lease extension (other 
than the length of the term and the ground rent) should be identical to the terms of the existing lease, 
save where either party has elected to include terms drawn from a prescribed list of non-contentious 
modernisations. Do consultees agree? 
 
Answer: Other 
 
Please expand on your answer 
 
Whilst we agree that the majority of terms should stay the same, it would be helpful for the 
leaseholder to be able to remove covenants that would no longer benefit the covenantee or no longer 
are applicable to the character of the neighbourhood similar to s.84 of the Law of Property Act 1925.   
 
These could include restrictions against internal alterations such as window coverings and wall 
colouring which do not benefit a covenantee. 
 
We invite the views of consultees as to the terms that should be included within such a prescribed list. 
Please share your views below 
 
Removal or addition of covenants requiring permission to extend or alter or keep a pet appropriate to 
the character of the neighbourhood and the landlord's ongoing interest in possession in neighbouring 
premises as opposed to just common parts.  For example, a window covering requirement might be 
acceptable where the character of the neighbourhood would be impacted if the covering were not to a 
specified standard e.g. in certain ‘exclusive’ developments. 
 
A covenant to insure in line with the requirements of UK Finance (“UKF”) and Building Society 
Association (“BSA”). 
 
Amendments to terms which have become considered ‘onerous’ or impact the ability of the 
leaseholder to obtain mortgage finance through the majority of lenders. 
 
Do consultees consider that it would be appropriate to adopt a standard or model lease for Aggio-
style leases? Alternatively, would it be appropriate to use a standard or model lease as a starting 
point in such cases? 
Please share your views below 
 
Yes, Aggio-style leases appear to be contrary to current policy thinking. 



 
 
Question 7: 
Do consultees consider that the ability of parties to enter into a lease extension outside the 1967 and 
1993 Acts creates significant problems in practice? 
 
Answer: Yes 
 
Please share your views below 
 
Ill-informed consumers do not realise the benefits of the statutory model and may negotiate a 
voluntary extension which is detrimental rather than wait to become qualifying tenants or not even 
realising there is a statutory model. 
 
There have been cases where, on a voluntary extension basis, onerous rent terms have been 
incorporated or lease terms on flats have only been extended to 90 years rather than by 90 years. 
 
What steps, if any, do consultees consider could be taken to control or limit the use or impact of 
parties entering into a lease extension outside of a new statutory enfranchisement regime? 
Please share your views below 
 
The ability to vary the lease to create one in line with the statutory lease extension.  This should be 
via a standard deed of variation approved by HM Land Registry, UKF & BSA for this purpose. 
 
Question 8: 
We invite consultees to tell us about their experiences in practice of the statutory provisions under the 
1967 and 1993 Acts which enable a landlord and leaseholder, with court approval, to enter into a 
lease extension under which the leaseholder is precluded from exercising further enfranchisement 
rights in the future. 
Please share your experiences below 
We have no experience of this. 
 
Do consultees consider that similar provision should be made under any new enfranchisement 
regime? 
Please share your views below 
 
Yes. 
 
Question 9: To what extent would our proposed uniform right to a lease extension at a nominal 
ground rent, for both houses and flats, increase the likelihood of leaseholders seeking lease 
extensions under (future) enfranchisement legislation? 
 
A lease extension is usually a ‘distress purchase’ e.g. one undertaken to facilitate the sale or 
remortgage of the property at market value or escape onerous rent terms (in flats).  
Therefore, unless the premium, cost and ease are also improved then there is unlikely to be any 
greater uptake.  Once the premium and costs are reduced then more leaseholders will be able to 
benefit from the proposals and be able to sell their property or obtain more advantageous mortgage 
terms. 
 
Question 10: 
We welcome evidence as to whether, and if so, how, an increase in the length of a statutory lease 
extension would affect: 

1. the leasehold market; and 
2. the mortgageability of leases. 

 
We would refer you to the UK Finance and BSA Handbooks which indicate the lending policy in 
regard to lease terms. 
 



 
Clearly, any extension in a lease term above 85 years will make it possible to sell a property at its full 
market potential and have access to the whole of the leasehold lending market.  This is a moving 
feast as, each time the basic requirement changes then to ensure that a maximum return on the sale 
of a repossessed property, a lender will require that there be sufficient term left during their mortgage 
term to still be accessible to whole of market funding. 
 
The following link shows the required minimum lease terms for all lenders. 
https://www.cml.org.uk/lenders-handbook/englandandwales/question-list/1846/ 
 
Question 11: 
We have asked whether leaseholders should have the option of: 

1. extending their leases without changing the ground rent; or 
2. extinguishing their ground rent without extending the term of the lease. 

We welcome evidence as to the likely uptake of these options by leaseholders. 
 
We have no quantitative data available but would be happy to survey our members if this would 
assist.  
 
Question 12: 
To what extent does the current ability of parties negotiating a lease extension to include such terms 
as they may agree in the lease extension: 

1. increase the duration and cost of the enfranchisement process; 
2. increase the potential for disputes; and 
3. lead to the imposition of onerous or undesirable terms upon leaseholders under the lease extension, 

resulting in additional future costs to leaseholders? 
 
Our experience of lease extension is that it is a long and arduous process even where there are no 
re-negotiations of terms.   
 
Generally, conveyancers are either involved prior to a sale of the property and therefore our clients 
are looking to increase the lease term to achieve the best return for the property and have little 
motivation to argue terms as they wish to keep costs low; or once a buyer is found in which case this 
can cause huge delays as the buyer’s conveyancer will wish to see the best possible terms being 
agreed. 
 
We have seen cases where leaseholders have been duped into accepting extremely onerous terms, 
bamboozled by deliberately opaque wording and tempted by a reduced premium. 
 
Many leaseholders to not appreciate that there are expert surveyors who can assist with the process 
and often their costs are recouped by the leaseholder being saved from a "bad deal".   
 
A fast track dispute resolution with jurisdiction over all lease terms rather than just some would be 
extremely helpful.  Currently the first tier tribunal has limited jurisdiction and the redress schemes only 
have jurisdiction over service complaints in property management. 
 
 
To what extent would restricting parties' ability to introduce new terms into a lease extension to terms 
which are drawn from a prescribed list: 

1. reduce the time and cost involved in acquiring a lease extension; 
2. reduce the potential for disputes; and 
3. reduce future costs to leaseholders arising from the terms of the lease extension? 

 
This would definitely reduce costs but also enable a better educated consumer.   
If the terms are not just prescribed but have standard wording then they can be written in plain 
English and be more widely understood with basic advice.  An additional benefit would be the ability 
of HM Land Registry to digitally enable a lease extension where there are prescribed standard terms.  
Currently this is virtually impossible due to the complexity of the various terms and wording used. 



 
 
Would this reform lead to a higher proportion of leaseholders seeking to exercise their right to a lease 
extension? 
 
Answer: Yes 
 
 
Fear of the complexity of the process and a leaseholder's ability to understand and negotiate 
favourable terms when the bargaining power is with the landlord is bound to reduce the appetite of a 
leaseholder and particularly those that are more vulnerable. 
 
Question 13: 
We provisionally propose that, where an individual freehold acquisition claim is made: 

1. the leaseholder should be entitled to a transfer of: 
a) the whole of the building in which his or her residential unit is situated, even if parts of that 

building are not included within his or her existing lease; and 
b) the whole of his or her premises let under the existing lease, whether or not the entirety of 

those premises falls within the curtilage of the building; and 
2. there should be no statutory deadline or time limit for landlords to propose that other land originally let 

to the leaseholder, but now assigned to another, should also be included in the transfer, or that parts 
of the premises that are above or below other premises in which he has an interest should be 
excluded from the transfer. 
Do consultees agree? 
 
We have no experience of this and it seems unlikely that there would be an “inconvenience” in the 
freehold being transferred for the whole of the demise, those parts above or below other property 
would create a flying freehold which is acceptable so long as the appropriate rights and covenants for 
maintenance and support are included. 
 
Where the Landlord wishes the leaseholder to take on more land not currently within the demise then 
this should be a matter for negotiation outside of the enfranchisement process.  
Controls should be in place to prevent delay in the enfranchisement process and ideally there should 
be a fast-track process where the property is the subject of an on-going sale, with any cost 
implications of the expedited service being borne by the leaseholder. 
 
Question 14: 
We provisionally propose that, where an individual freehold acquisition claim is made: 

1. any mortgage secured against the freehold title should automatically be discharged upon execution of 
the transfer; but 

2. the leaseholder should be under a duty to pay: 
1. the whole of the price; or 
2. (if less) the sum outstanding under the mortgage; 

          to the mortgagee or, alternatively, into court; and 
      3. any sums due from the leaseholder to the landlord should be reduced by any sums paid under 
(2) above. 
Do consultees agree? 
 
Where a buyer buys mortgaged land from a seller, the buyer’s conveyancer will require an 
undertaking from the seller’s conveyancer to discharge the mortgage and apply to remove the charge 
from the register.   
 
This works well and should be applied to a purchase of the freehold with the proviso that the premium 
is paid to the landlord’s conveyancer who has undertaken to discharge the charge.  Where a landlord 
acts for himself then the proposals should apply, however it should be noted that there are difficulties 
with GDPR where a lender is unlikely to wish to communicate with someone who is not, or does not, 
act on behalf of their customer. 
 



 
We also provisionally propose that where an individual freehold acquisition claim is made – save in 
the case of estate rentcharges imposed to secure positive covenants – a landlord should be under a 
duty to use his or her best endeavours to redeem any rentcharge. 
Do consultees agree? 
 
Answer: Yes 
 
Subject to the authenticity of the rent charge in respect of the Rent Charges Act 1977. 
 
Question 15: 
We invite the views of consultees as to whether a leaseholder making an individual freehold 
acquisition claim should acquire the freehold subject to the rights and obligations on which the 
freehold is currently held, or on terms reflecting the rights and obligations contained in the existing 
lease. 
 
Rights and obligations necessary to maintain the current use and enjoyment of the property should be 
included.  However, any covenants which are no longer appropriate either due to the covenantee no 
longer owning land which would benefit from the covenant or, a covenant which is no longer relevant 
to the nature of the neighbourhood or modern society should be automatically excluded. 
 
We provisionally propose that, on an individual freehold acquisition claim, additional terms may only 
be added to the transfer where the leaseholder elects to include a term drawn from a prescribed list of 
terms. 
Do consultees agree? 
 
Answer: Yes 
 
The wording for the terms should also be prescribed not just the nature of the term. 
 
We invite the views of consultees as to the types of additional terms that should be included within 
such a prescribed list. 
 
Removal of covenants requiring permission to extend or alter or keep a pet appropriate to the 
character of the neighbourhood and the landlord's ongoing interest in possession in neighbouring 
premises as opposed to just common parts. 
 
Terms to deal with the contribution toward any shared amenities and in respect of the maintenance 
and support of flying freeholds. 
 
Question 16: 
We invite the views of consultees as to whether, where a leaseholder’s existing lease contains rights 
and obligations in respect of land that is to be retained by the landlord, the leaseholder should (where 
there is no current estate management scheme in place) acquire the freehold subject to terms in 
respect of the retained land that: 

1. reflect the rights and obligations set out in the leaseholder’s existing lease; or 
2. appear within a prescribed list of appropriate covenants. 

 
They should appear within a prescribed wording for appropriate rights and covenants for the use and 
enjoyment of the land subject to the appropriate contribution and involvement in the maintenance of 
shared amenities and land as are existing within the current lease. 
 
Question 17: 
We provisionally propose that any obligation owed to a landlord of an estate by a leaseholder who 
has acquired the freehold of their premises should be enforceable whether or not the landlord has 
retained land that benefits from that obligation. 
Do consultees agree? 
 



 
Answer: Yes, subject to these being relevant to the maintenance of any shared amenities which the 
leaseholder has the right to enjoy.  This should not perpetuate terms requiring permissions unless 
relevant to maintain the character of the neighbourhood and any permission fees in respect of 
enduring terms should be standardised to ensure their reasonability without the need to go to the 
Tribunal. 
 
We invite the views of consultees as to whether unpaid sums due from a leaseholder who has 
acquired the freehold of their premises to a landlord of an estate should be capable of being charged 
against the freehold and enforced by the landlord as if he or she were a mortgagee of the property. 
 
Yes, subject to these being in respect of a contribution towards shared amenities or land. 
 
Question 18: 
We provisionally propose that where a leaseholder’s existing lease does not contain rights and 
obligations in respect of land that is to be retained by the landlord, the leaseholder should (where 
there is no current estate management scheme in place) acquire the freehold subject to terms in 
respect of the retained land that appear within a prescribed list of appropriate covenants. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 19: 
Do consultees believe that the ability of parties to enter into a transfer of the freehold of a house 
outside the 1967 Act creates significant problems in practice? 
 
Answer:  Yes 
 
What steps, if any, do consultees believe could be taken to control or limit the use or impact of parties 
entering into a freehold transfer to an individual leaseholder outside of a new statutory 
enfranchisement regime? 
 
Require any such transfers to be in a prescribed form with prescribed wording of terms. 
 
Question 20: 
To what extent does the current ability of parties negotiating the terms of a claim to acquire the 
freehold of a house to agree the terms of the freehold transfer without restriction: 

1. increase the duration and cost of the enfranchisement process; 
2. increase the potential for disputes; and 
3. lead to the inclusion of unusual terms within the freehold transfer, resulting in additional future costs to 

former leaseholders? 
 
Our experience of enfranchisement is that it is a long and arduous process even where there are no 
re-negotiations of terms.   
 
Generally, conveyancers are either involved prior to a sale of the property and therefore our clients 
are looking to enfranchise to achieve the best return for the property and have little motivation to 
argue terms as they wish to keep costs low; or once a buyer is found, in which case this can cause 
huge delays as the buyer’s conveyancer will wish to see the best possible terms being agreed. 
 
A major issue is the way that some approach this. The TP1 for the freehold interest is by reference to 
the leasehold interest, which means the leasehold interest cannot be merged. The average home 
owner does not understand why if they have purchased the freehold they still have a leasehold title at 
the Land Registry. This practice should be legislated against, with all of the rights and exceptions 
being required to be included in a TP1 so the leasehold title can be cancelled.   
 
The cases of ‘fleecehold’ have been well documented. 
 



 
To what extent would limitations on the ability of parties to include new rights and obligations in a 
freehold transfer to an individual leaseholder: 

1. reduce the time and cost involved in acquiring the freehold individually; 
2. reduce the potential for disputes; and 
3. reduce future costs to former leaseholders arising from the terms of the freehold transfer? 

This would definitely reduce costs, both at the time and in future and reduce disputes. 
Would this reform result in a higher proportion of leaseholders seeking to exercise their right of 
individual freehold acquisition? 
 
Answer:  Yes 
 
Question 21: 
We provisionally propose: 

1. a general requirement that a collective freehold acquisition claim must be carried out by a nominee 
purchaser which is a company; and 

2. an exception to the above requirement where: 
1. the premises to be acquired contain four residential units or fewer; 
2. all residential units are held on long leases; 
3. the leaseholders of all residential units are participating in the claim; and 
4. all those leaseholders agree. 

Do consultees agree? 
 
Provision should be made for fractional ownership to 'future proof' any legislation. 
 
 
Do consultees consider that some of the requirements of company law are inappropriate or onerous 
for a nominee purchaser company and should be relaxed? If so, please tell us which. 
 
Answer:  Yes 
 
Company law is too complex for the simplistic requirements of a ‘Management Company’ and runs 
the risk of failure due to inflexible requirements and obligations inappropriate to a not for profit 
arrangement.  A management company that fails because of lack of a formality can create significant 
difficulties for the future trading of the properties which are subject to leases owned by the company 
and create unnecessary cost and hardship. 
 
There should be a requirement to notify all leaseholders by reference to addresses on the register at 
the Land Registry before a Management Company is struck off. The Bona Vacantia process should 
be simplified to enable a Management Company to be re-instated as currently it is expensive and long 
winded.  
 
Question 22: 
We provisionally propose that the nominee purchaser company used for a collective freehold 
acquisition claim must be a company limited by guarantee. 
Do consultees agree? 
 
Answer:  Yes, subject to limitations on costs chargeable on transfer of ownership in respect of the 
membership of the company. 
 
Question 23: 
We provisionally propose that the articles of association of any nominee purchaser company 
exercising the right of collective freehold acquisition must contain certain prescribed articles. We also 
propose that those prescribed articles may only be departed from where: 

1. all the residential units within the premises are held on long leases; and 
2. the leaseholders of all residential units are members of the nominee purchaser company. 

Do consultees agree? 
 
Answer:  Yes 



 
We invite the views of consultees as to: 

1. the matters in respect of which it would be desirable for articles to be prescribed; and 
2. any matters in respect of which it would be desirable to require provision in the articles of association, 

albeit with some freedom as to that provision. 
 
The ability to charge leaseholders for the appropriate running costs of the company including work 
undertaken by the directors on behalf of the company and the reasonable costs associated with the 
meeting of the directors.  
The ability to 'improve' the amenities rather than just maintain and the approvals required by the 
leaseholders for such improvements. 
 
Question 24: 
We provisionally propose that a nominee purchaser company, having carried out a collective freehold 
acquisition, be restricted from disposing of the premises acquired, save where: 

1. all the residential units within the premises are held on long leases; 
2. the leaseholders of all residential units are members of the nominee purchaser company; and 
3. all members of the company agree with the proposed disposition; 

OR     4. the Tribunal makes an order permitting the proposed disposition. 
Do consultees agree? 
 
Answer:  Other 
 
Only a proportion of long leaseholders should be required to agree but this should be a high 
proportion e.g. 75% to avoid carpet bagging. 
 
Question 25: 
We provisionally propose that the right of collective freehold acquisition should extend to the 
acquisition of the freehold of an entire estate consisting of multiple buildings. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 26: 
We provisionally propose that a nominee purchaser carrying out a collective freehold acquisition 
should acquire: 

1. the freehold to the building or buildings in which the flats are situated, including any common parts; 
and 

2. any other land let with the flats within the building. 
Do consultees agree? 
 
Answer:  Other 
 
There should be included any other land enjoyed by the flats e.g. parking areas, gardens, etc 
 
We provisionally propose that a nominee purchaser carrying out a collective freehold acquisition 
should be entitled to acquire the freehold of other land over which the leaseholders exercise rights in 
common, provided that the right is shared only with other occupiers within the building(s) being 
acquired. 
Do consultees agree? 
 
Answer:  Yes 
 

Question 27: 
We provisionally propose that, on a collective freehold acquisition: 

1. any mortgage secured against the freehold title should automatically be discharged upon execution of 
the transfer; but 

2. the nominee purchaser should be under a duty to pay: 



 
1. the whole of the price; or 
2. (if less) the sum outstanding under the mortgage; to the mortgagor or, alternatively, into court; 

and 
3. any sums due from the nominee purchaser to the landlord should be reduced by any sums paid 
under (2) above. 
Do consultees agree? 
 
Answer:  Yes 
 
Where a buyer buys mortgaged land from a seller the buyer’s conveyancer will require an undertaking 
from the seller’s conveyancer to discharge the mortgage and apply to remove the charge from the 
register.   
 
This works well and should be applied to a purchase of the freehold with the proviso that the premium 
is paid to the landlord’s conveyancer who has undertaken to discharge the charge.  Where a landlord 
acts for himself then the proposals should apply, however it should be noted that there are difficulties 
with GDPR where a lender is unlikely to wish to communicate with someone who is not, or does not, 
act on behalf of their customer. 
 
We also provisionally propose that on a collective freehold acquisition – save in the case of estate 
rentcharges imposed to secure positive covenants – a landlord should be under a duty to use his or 
her best endeavours to redeem any rentcharge. 
Do consultees agree? 
 
Answer:  Yes 
 
Subject to the authenticity of the rent charge in respect of the Rent Charges Act 1977. 
 
Question 28: 
We provisionally propose that, where a nominee purchaser making a collective freehold acquisition 
claim is to acquire the whole of the landlord’s freehold interest, any rights and obligations that are not 
ordinarily discharged upon payment of the purchase price should be continued automatically. 
Do consultees agree? What do consultees consider would be the best statutory means by which this 
could be achieved? 
 
Yes 
 
We provisionally propose that, where a nominee purchaser making a collective freehold acquisition 
claim is to acquire the whole of the landlord’s freehold interest, the parties should only be able to 
adopt additional covenants if those covenants are drawn from a list of prescribed covenants. 
Do consultees agree? Which covenants do consultees consider should be included within such a 
prescribed list? 
 
Yes, those required for collection and management of service charges for the maintenance of the land 
and premises within the demised land. 
 
Question 29: 
We invite the views of consultees as to whether, on a collective freehold acquisition claim where the 
leaseholders’ existing leases contain rights and obligations in respect of land that is to be retained by 
the landlord, the nominee purchaser should (where there is no current estate management scheme in 
place) acquire the freehold subject to terms in respect of the retained land that: 

1. reflect the rights and obligations set out in the leaseholders’ existing leases; or 
2. appear within a prescribed list of appropriate covenants. 

Please share your views below 
 
Yes 



 
 
Question 30: 
We provisionally propose that, on a collective freehold acquisition claim where the leaseholders’ 
existing leases do not contain rights and obligations in respect of land that is to be retained by the 
landlord, the nominee purchaser should (where there is no current estate management scheme in 
place) acquire the freehold subject to terms in respect of the retained land that appear within a 
prescribed list of appropriate covenants. 
Do consultees agree? 
 
 
Answer:  Yes 
 

Question 31: 
We provisionally propose to introduce a new power for leaseholders exercising the right of collective 
freehold acquisition to insist, if they so choose, that the freeholder take a leaseback or leasebacks of 
all parts of the premises (other than common parts) which are not let to participating leaseholders. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 32: 
We provisionally propose that, where premises have been the subject of a collective freehold 
acquisition claim, the leaseholders in those premises should be prohibited from making a further 
collective freehold acquisition claim in respect of the same premises for a set period. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose that five years would be an appropriate duration for such a prohibition. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 33: 
Do consultees believe that the ability of parties to enter into a transfer of the freehold of a block of 
flats outside the 1993 Act creates significant problems in practice? 
 
Answer:  Other 
 
Please expand on your answer 
 
We have no data to say one way or another. 
 
What steps, if any, do consultees believe could be taken to control or limit the use or impact of parties 
entering into a freehold transfer to a group of leaseholders outside of a new statutory enfranchisement 
regime? 
 
Legislation should require prescribed wording of the Transfer and its terms. 
 
Question 34: 
 
We provisionally propose a new right to participate: the right for leaseholders who did not participate 
in a prior collective freehold acquisition claim, or who did not qualify for the right at the time of the 
prior claim, subsequently to purchase a share of the freehold interest held by those who did 
participate. 
Do consultees agree? 
 



 
Answer:  Yes 
 
Do consultees consider that the right to participate should be available only in respect of collective 
freehold acquisition claims completed in the future, or also in respect of collective enfranchisement 
claims that completed before commencement of the new regime? 
 
Both future and past collective enfranchisements should be subject to the new right for previously 
non-participating leaseholders. 
 
We have identified at paragraph 6.156 a number of issues which will need to be addressed in order 
for the right to participate to operate successfully. We invite consultees to share with us their views on 
how these issues might be resolved, and to tell us of any further difficulties they foresee with the 
operation of the proposed right. 
 
Any original freeholder who is also a qualifying leaseholder should not be prohibited from applying to 
join the scheme. 
 
Costs should not be used punitively against a non-participating leaseholder who later wants to 
participate but they should contribute the equivalent of their share of the costs (calculated with 
inflation in line with the RPI) when deciding to participate later and their contribution should be 
credited to the existing participant's service charge accounts. 
 
Question 35: 
We welcome evidence as to the costs and benefits of requiring leaseholders pursuing a collective 
freehold acquisition claim to: 

1. use a company limited by guarantee as the nominee purchaser; 
2. comply with the applicable rules of company law; and 
3. use a set of partly-prescribed articles of association for the company limited by guarantee. 

 
Our data shows that stock transfer fees charged by managing agents are on average £55 but in 27% 
of cases are over £100.  This can be avoided by removing the need for a share certificate and using 
companies limited by guarantee.   
 
However, it should be noted that we are also seeing a rise landlords creating ‘membership 
certificates’ in this scenario and charging for those to be transferred.  These charges should be 
banned as the Landlord will already have charged for the work involved in the notice of assignment 
which confirms the change of ownership. 
 
Question 36: 
To what extent does the current ability of parties negotiating the terms of a collective enfranchisement 
to agree the terms of the freehold transfer without restriction: 

1. increase the duration and cost of the enfranchisement process; 
2. increase the potential for disputes; and 
3. lead to future difficulties (financial or otherwise) resulting from the inclusion of unusual terms within 

the freehold transfer? 
Please share your views below 
 
We do not have the experience to answer this. 
 
To what extent would limitations on the ability of parties to include new rights and obligations in a 
freehold transfer to a nominee purchaser: 

1. reduce the time and cost involved in acquiring the freehold collectively; 
2. reduce the potential for disputes; and 
3. reduce future difficulties (financial or otherwise) resulting from the inclusion of unusual terms within 

the freehold transfer? 
 
We do not have the experience to answer this. 
 



 
Would this reform result in a higher proportion of leaseholders seeking to exercise the right of 
collective freehold acquisition? 
 
Answer:  Other 
 
We do not have the experience to answer this. 
 
 
Question 37: 
To what extent would our proposed new ability for leaseholders exercising the right of collective 
freehold acquisition to require the freeholder to take leasebacks of all parts of the premises (other 
than common parts) which are not let to participating leaseholders make collective freehold 
acquisition more affordable? Would this reform result in a higher proportion of leaseholders seeking to 
exercise the right of collective freehold acquisition? 
We do not have the experience to answer this. 
 
Question 38: 
We provisionally propose to replace the language of “houses” and “flats” with the new concept of a 
“residential unit”. 
Do consultees agree? 
 
Answer:  Yes 
 
Do consultees think that our proposed definition of a “residential unit”, set out at paragraphs 8.37 to 
8.56, will work successfully in practice? 
 
Answer:  Yes 
 
We provisionally propose to exclude business leases from enfranchisement rights. Do consultees 
agree? If so, do consultees agree that the best method of achieving this exclusion is by restricting 
enfranchisement rights to leases which permit residential use? 
 
Answer: Yes 
 
Question 39: 
 

We provisionally propose to maintain the requirement that, in general, a leaseholder must have a 
lease which exceeds 21 years in order to qualify for any enfranchisement rights. 
Do consultees agree? 
 
Answer:  Yes 
 
 
Question 40: 
We provisionally propose maintaining the current legal position that separate, concurrent long leases 
between the same landlord and leaseholder may be treated as if they were a single long lease. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose maintaining the current legal position that renewals or statutory 
continuations of long leases are also to be treated as long leases. Further, we propose adopting 
(across the board) the 1967 Act’s approach to consecutive long leases, in treating them as a single 
long lease. 
Do consultees agree? 
 



 
Answer:  Yes 
 
Question 41: 
We provisionally propose that all qualifying criteria for enfranchisement rights based on financial limits 
(both the low rent test and rateable values) be removed. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 42: 
We provisionally propose that the requirement to own premises for two years before exercising 
enfranchisement rights in respect of those premises be abolished. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 43: 
We provisionally propose that the right of individual freehold acquisition should be available where: 

1. a leaseholder has a long lease over premises which include at least one residential unit which is not 
sublet to another person on a long lease; 

2. there are no units in the building save for the unit(s) let to the leaseholder under his or her long lease; 
and 

3. the premises let to the leaseholder comprise either: 
1. one unit; or 
2. more than one unit, but: 
1. none of those units are residential units that are sublet to another person under a long lease; and 
2. the floor space of any non-residential units does not exceed 25% of the floor space of all the units 

combined. 
 

Do consultees agree? 
 
Answer:  Yes 
 
Question 44: 
We provisionally propose that the premises which may be the subject of a freehold acquisition claim 
(whether individual or collective) should be identified in line with the 1993 Act’s definitions of “self-
contained building” and “self-contained part of a building”. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose that, otherwise, the “building” in which a unit is contained can be defined 
simply as a built structure with a significant degree of permanence which can be said to change the 
physical character of the land. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 45: 
We invite consultees’ views on the desirability and workability of creating a discretion for the Tribunal 
to authorise, in limited circumstances, a freehold acquisition (whether individual or collective) where 
this would not otherwise be possible because the building or part of building concerned is not, or 
might not be, self-contained. 
Please share your views below 
 
The proposed definition for ‘residential unit’ seems to leave little scope for a self-contained residential 
unit to fall outside of the proposals.  The issue arises that if an element which would have made it 



 
self- contained e.g. a kitchen or bathroom is either excluded or ‘imported’ from another residential 
unit, then you could render a residential unit unmortgageable. 
 
Therefore any Tribunal discretion would need to ensure that it did not deprive any unit of a vital 
element. 
 
Question 46: 
We provisionally propose that it is appropriate to apply a maximum percentage limit on non-residential 
use to individual freehold acquisition claims concerning premises containing multiple units. 
Do consultees agree? 
 
Answer:  Other 
 
Would it be possible to base the exclusion on the facts of the lease.  E.g. a live/work lease might have 
a non-residential element where there is a long lease granted and the full market value was paid as a 
premium but it does not meet the percentage criteria. 
 
Where full market value has been paid for a long lease why should a leaseholder of a business be 
any less entitled to extend or enfranchise their lease? 
 
We provisionally propose that that limit should be the same as that which applies to collective freehold 
acquisition claims. 
Do consultees agree? 
 
Answer:  Other 
 
Please see above. 
 
We provisionally propose that the limit should be set at 25% of the internal floor space (excluding 
common parts). 
Do consultees agree? 
 
Answer:  Other 
 
Please see above. 
 
Question 47: 
We provisionally propose to maintain an equivalent of the current requirement that, for a collective 
enfranchisement, there must be a minimum of two or more flats held by qualifying tenants in the 
premises to be acquired. 
Do consultees agree? 
 
Answer:  Yes 
 
 
Question 48: 
We provisionally propose to maintain an equivalent of the current requirement that, for a collective 
enfranchisement, at least two-thirds of the flats in the premises to be acquired must be let on long 
leases. 
Do consultees agree? 
 
Answer:  No 
 
This should be reduced to 50%. 
 
Question 49: 
We provisionally propose that the leaseholders of at least half of the total number of residential units 
in the premises to be acquired must participate in a collective freehold acquisition. 



 
Do consultees agree? 
 
Answer:  Yes 
 
Question 50: 
We provisionally propose to remove the requirement that, in the case of a building containing only two 
residential units, both leaseholders must participate in a collective freehold acquisition claim. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 51: 
We provisionally propose to remove the current prohibition on leaseholders of three or more flats in a 
building being qualifying tenants for the purposes of a collective enfranchisement claim. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 52: 
We provisionally propose the continuation of the 25% limit on non-residential use in collective freehold 
acquisition claims. 
Do consultees agree? 
 
Answer:  Other 
 
Please expand on your answer 
 
This should include an additional element as to the terms of the non-residential leases e.g. if they are 
long leases with a high original premium then they should be allowed to participate and should not be 
included in the 25% calculation. 
 
Question 53: 
We provisionally propose the continuation of the exceptions from collective freehold acquisition claims 
for resident landlords and operational railway tracks. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 54: 
We provisionally propose that the qualifying criteria for the collective freehold acquisition of an estate 
ought to correspond to those for the collective freehold acquisition of a single building. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 55: 
We invite the views of consultees as to whether there should be an exception to the two-or-more flats 
requirement and the two-thirds condition in the case of buildings consisting of two residential units, so 
as to enable a “collective” freehold acquisition by the leaseholder of one unit where the other is 
retained by the landlord of the building. 
Please share your views below 
 
That would be helpful where the landlord might be absent.  There is a concern that it could result in 
'ping pong' enfranchisement applications. 
 
Question 56: 
We provisionally propose that the 25% limit on non-residential use should apply to two-unit buildings 
as it does to any other multi-unit building. Do consultees agree? 



 
 
Answer:  Yes 
 
Question 57: 
Do consultees think that the ability of a head lessee of a block of flats to acquire the freehold of that 
block individually is a significant problem with our proposed scheme, compared with the reality under 
the current law? 
 
Answer:  No 
 
Question 58: 
Do consultees consider it desirable to attempt to restrict the enfranchisement rights of commercial 
investors further than the current law does? 
 
Answer:  No 
 
Question 59: 
How and to what extent has the exercise of enfranchisement rights been slowed down, prevented, or 
made more costly by: 

1. the qualifying criteria based on financial limits (the low rent test and rateable values) under the 1967 
Act; 

2. the difficulty in categorising premises as either flats or houses; 
3. the uncertainty surrounding the definition of a “house” under the 1967 Act and the definition of a “self-

contained building” under the 1993 Act; 
4. the two-year ownership rule under the 1967 Act and (in respect of lease extensions) the 1993 Act; 

and 
5. the general complexity and inaccessibility of the qualifying criteria for enfranchisement rights? 

 
We have insufficient experience to be able to answer this question but would be willing to canvas 
members if it would assist. 
 
Question 60: 
We welcome evidence as to the likely effect of further restrictions on the ability of commercial 
leaseholders to enfranchise (whether at all, or at a higher premium than other leaseholders) on: 

1. the leasehold market; 
2. the wider housing market; and 
3. the economy more broadly. 

 
We have insufficient knowledge to be able to answer this question. 
 
Question 61: 
We provisionally propose: 

1. that shared ownership leaseholders should be entitled to a lease extension which is of the same 
length as that available to any other leaseholder; and 

2. that the terms of the lease extension must replicate any terms of the existing lease which relate to its 
shared ownership nature. 
Do consultees agree? 
 
Answer:  Yes 
 
We invite the views of consultees as to: 

1. the calculation of the premium payable by a shared ownership leaseholder for a lease extension; 
2. any issues of valuation and procedure which arise where the provider of the shared ownership lease 

is itself a leaseholder; and 
3. any other issues which may arise on the exercise of the right to a lease extension by a shared 

ownership leaseholder. 
 



 
As the rent on a shared ownership lease is set to cover the interest on the share not yet bought this 
would render any need for a premium unnecessary. 
 
Question 62: 
We invite the views of consultees as to whether the proposed requirements for a collective freehold 
acquisition claim that: 

1. two-thirds of the residential units in a building or on an estate must be let on long leases; and 
2. leaseholders of at least half of the residential units in the building or on the estate must participate in 

the claim; 
should be relaxed where a building or estate includes residential units let on shared ownership 
leases. 
 
There are issues around the payment of the rent on the outstanding share if the leaseholder has not 
staircased at the point at which the Freehold is collectively acquired.  There are also lender 
requirements based on the landlord of a shared ownership premises being a housing association. 
 
Further proposals would need to be set out as to how these issues would be dealt with for us to be 
able to comment fully. 
 
Question 63: 
We provisionally propose that: 

1. shared ownership leases should be required to comply with particular statutory criteria in order to be 
exempt from rights of freehold acquisition; and 

2. those criteria should be the same regardless of the type of landlord. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose that those statutory criteria should require that the shared ownership lease: 

1. entitles the leaseholder to acquire additional shares in the house at any time, up to a maximum of 
100%, in increments of 25% or less (save in the case of properties in designated protected areas, 
where a lower maximum entitlement should be permissible); 

2. provides that the price payable for such shares shall be proportionate to the market value of the 
property at the time of acquisition of the shares, and provide for a corresponding reduction in rent 
payable by the leaseholder; and 

3. entitles the leaseholder to require the landlord’s interest to be transferred to him or her, free of charge, 
at any time after he or she has acquired 100% of the shares in the property. 
Do consultees agree? We also invite the views of consultees as to any other criteria which they 
consider shared ownership leases should be required to satisfy in order to be exempt from rights of 
freehold acquisition. 
 
Answer:  Yes 
 
Question 64: 
We invite the views of consultees as to the treatment of long leases of National Trust properties within 
our new enfranchisement regime. Should National Trust property let on long residential leases: 

1. be excluded altogether from statutory enfranchisement rights; 
2. be subject to enfranchisement claims in the same way as any other property; or 
3. be subject to more limited enfranchisement rights than other property? 

It is likely that when gifted to National Trust the benefactor intended the property to belong to the 
National Trust for ever.  A right to enfranchisement would frustrate the purpose of the gift. 
A move to commonhold would be more appropriate where local rules could be set within the 
commonhold community statement to ensure that the use and enjoyment are in line with the objects 
of the National Trust. 
 



 
Question 65: 
We would like to hear from any consultees who have made lease extension or freehold acquisition 
claims against the Crown (whether pursuant to the Crown’s undertaking to Parliament or its voluntary 
policy). What has been your experience? Have you encountered any difficulties? 
 
We have no experience in this area. 
 
Question 66: 
We invite consultees’ views as to whether there should be a new exemption from enfranchisement 
rights for community land trusts and other forms of community-led housing. 
 
The purpose of the community land trusts would be frustrated by enfranchisement.  Commonhold with 
local rules which perpetuate the requirements of the CLT would be a better approach. 
 
Question 67: 
We invite consultees to share their experiences of the existing exemptions and qualifications to 
enfranchisement rights. We also invite consultees’ views as to whether these exemptions and 
qualifications should be retained in any new enfranchisement regime. 
 
We have no view. 
 
Question 68: 
If you have experience of the grant of lease extensions to shared ownership leaseholders (either 
under the 1993 Act or on a voluntary basis), please tell us about the terms on which these lease 
extensions have been granted. 
  
We have had no experience. 
 
Question 69: 
We welcome evidence as to how Government’s policy decision to give shared ownership 
leaseholders a statutory right to a lease extension would affect: 

1. the willingness of landlords and developers to offer shared ownership leases; and 
2. the market value of shared ownership leases. 

 
We cannot say. 
 
Question 70: 
We provisionally propose that a single procedure should apply to all enfranchisement rights. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 71: 
We provisionally propose that a single set of prescribed forms be introduced for bringing and 
responding to enfranchisement claims, namely an Information Notice, a Claim Notice and a Response 
Notice. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 72: 
Do consultees consider that a party who is giving an enfranchisement notice should be required to 
sign that notice? 
Answer:  Other 
 
Yes, and a digital or electronic signature should be considered sufficient, especially where there are 
multiple claimants. 
 



 
Do consultees consider that an enfranchisement notice should only be challengeable for validity if it 
has not been signed by or on behalf of the minimum number of leaseholders required to bring the 
claim? If not, what do consultees believe the minimum requirement should be for such a notice to 
remain valid? 
 
Answer:  Yes 
 
Do consultees consider that a Claim Notice should include a statement of truth confirming that 
specified checks (if required) have been carried out? 
 
Answer:  Other 
 
Without details of what these checks might be we cannot comment.  It seems unduly onerous out of 
context as each party would need to swear the statement in front of a Commissioner for Oaths. 
 
Question 73: 
We provisionally propose that: 

1. leaseholders be permitted to serve an Information Notice on their immediate landlord or a superior 
landlord requiring the recipient to provide the name and address of his or her landlord and any other 
superior landlord of whom he or she is aware; and 

2. the recipient of an Information Notice who fails to respond should be liable to pay any costs of 
leaseholders that are wasted as a result of the information not having been provided. 
Do consultees agree? 
 
Yes. 
 
Question 74: 
We provisionally propose that Claim Notices should include full details about leaseholders’ claims, 
and proof of the leaseholders’ title. 
Do consultees agree? 
 
Answer:  Yes 
 
We invite the views of consultees as to whether a single prescribed Claim Notice should apply to all 
enfranchisement claims, or whether separate forms should be provided for different enfranchisement 
claims. 
 
The same form should be used. 
 
Question 75: 
We provisionally propose that leaseholders seeking to bring a collective freehold acquisition claim 
should not be required to serve notices on other leaseholders inviting their participation in the 
proposed claim. 
Do consultees agree? 
Answer:  Other 
 
Participating leaseholders should be required to serve notice on all leaseholders at their address 
recorded at HM Land Registry and to post a notice in the entrance hallways to the affected buildings. 
 
The notice should contain contact details for the leaseholders seeking the claim and invite those 
wishing to participate to contact them within 28 days; however there should be no requirement to wait 
the 28 days to submit the Claim Notice so long as there are already sufficient qualifying leaseholders.  
It should be made possible for those leaseholders who wish to participate to be added at a later 
stage. 
 
Failure to correctly serve notice should be a matter for the leaseholders and not a criteria on which a 
landlord could reject a claim. 
 



 
Question 76: 
We provisionally propose that the service of a Claim Notice upon a competent landlord should not 
create a statutory contract between the leaseholders and the landlord. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 77: 
We provisionally propose that Response Notices should: 

1. state whether the leaseholder’s right to enfranchise is admitted or denied, and the basis for any such 
admission or denial; 

2. state whether the landlord accepts or rejects the leaseholder’s proposals, and set out the landlord’s 
own proposed terms; 

3. attach a draft contract, lease or transfer; 
4. contain an address within England and Wales at which the landlord can be served; and 
5. be accompanied by proof of the landlord’s title. 

Do consultees agree? 
 
Answer:  Yes 
 
Question 78: 
We provisionally propose that: 

1. leaseholders making an enfranchisement claim should serve their Claim Notice on their competent 
landlord (the first superior landlord who holds a sufficient interest in the premises to be able to grant 
the interest claimed); and 

2. in the case of joint owners of a single freehold, or in the case of a split freehold or other reversion, 
leaseholders will only be required to serve the Claim Notice on one landlord, and it will be for that 
landlord to serve copies of that notice on other landlords. 
Do consultees agree? 
 
Answer:  No 
 
Notice should be served upon all Landlords at their addresses registered at HM Land Registry by 
recorded post. 
 
Question 79: 
We provisionally propose that: 

1. Claim Notices sent by post or delivered by hand to competent landlords at specified categories of 
address (falling within Group A or B, as set out at paragraphs 11.69 and 11.70) should be deemed 
served; and 

2. where it is not possible to serve competent landlords in that way, leaseholders should be able to apply 
to the Tribunal for an order allowing them to proceed with their enfranchisement claim. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 80: 
We provisionally propose that: 

1. before serving a Claim Notice, leaseholders should be required to check their competent landlord’s 
address as shown at HM Land Registry; 

2. before serving a Claim Notice using Service Route B leaseholders should be required to: 
1. search the Probate Register; 
2. search the Insolvency Register; and 
3. (in the case of a company landlord) check its status at Companies House; 

3. if an individual landlord is dead, the designated address for service should be the address of any 
personal representatives at the address given in any grant of probate; 

4. if an individual landlord is insolvent, the designated address for service should be the address for his 
or her trustee in bankruptcy as shown on the Insolvency Service website; 



 
5. if a company landlord is insolvent, the designated address for service should be the address for its 

administrator, liquidator, or receiver as listed at Companies House; if no such person has been 
appointed, the Official Receiver should be served; 

6. before serving a Claim Notice using the No Service Route, leaseholders should place an 
advertisement in the London Gazette inviting owners of the premises to contact the leaseholders 
within 28 days; and 

7. where leaseholders know the identity of the landlord but do not have an address for him or her falling 
within Group A or B, they should carry out the checks referred to at (2) above, before placing an 
advertisement in the London Gazette. 
Do consultees agree? 
 
Answer:  Yes 
 
NB the current gov.uk online probate search requires a year of death which will be unknown to the 
leaseholders. 
Question 81: 
We provisionally propose that landlords who fail to serve a Response Notice within the prescribed 
period should no longer be required to transfer their freehold interest, or grant a lease extension, upon 
the terms set out in the Claim Notice. 
Do consultees agree? 
 
Answer:  No 
 

Question 82: 
We provisionally propose that: 

1. the competent landlord (rather than the leaseholder) should be responsible for serving copies of the 
Claim Notice upon intermediate leaseholders or third parties; and 

2. where the competent landlord fails to serve a copy of a notice on an intermediate landlord, the 
intermediate landlord should be able to bring a claim against the competent landlord for any losses 
arising. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 83: 
We invite the views of consultees as to: 

1. whether a landlord should be entitled to apply to the Tribunal for an order setting aside a 
determination of an enfranchisement claim that has been made in his or her absence; and 

2. if so, the criteria which the landlord should be required to satisfy before any such order can be made. 
 
This would have to be based on a sufficient reason why they had not been able to deal with the 
notice. 
 
Question 84: 
We provisionally propose that detailed conveyancing regulations need not generally be made in 
relation to enfranchisement claims. Do consultees agree? Notwithstanding the general proposition, 
are there particular stages of the conveyancing process, or particular types of claim, in relation to 
which conveyancing regulations would still need to be made? 
 
Answer:  No 
 
Question 85: 
We provisionally propose that: 

1. a landlord should serve a Response Notice no later than six weeks after the date on which the Claim 
Notice was sent by post or delivered by hand to the competent landlord; 

2. a landlord who has received a Claim Notice should serve any intermediate landlords and third parties 
to the existing lease within 14 days; and 



 
3. if a Response Notice has been served, either party should be entitled to apply to the Tribunal for a 

determination of the claim 21 days thereafter. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 86: 
We provisionally propose that: 

1. an enfranchisement claim should not be deemed to have been withdrawn because procedural time 
limits have been missed by the leaseholder; 

2. a landlord who has served a Response Notice should be able to apply to the Tribunal for an order 
striking out a Claim Notice if a procedural time limit has been missed by the leaseholder; 

3. in a collective freehold acquisition claim, other groups of leaseholders should also be able to apply to 
the Tribunal for an order striking out the Claim Notice if the leaseholders bringing that claim have 
missed a procedural time limit; and 

4. in either case (2) or case (3) above, the applicant for such an order should be required to give the 
leaseholder(s) bringing the claim 14 days’ written notice of the intended application. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 87: 
We provisionally propose that the benefit of a Claim Notice should be transferred automatically upon 
assignment of the leaseholder’s lease, save where the assignment expressly states that the benefit of 
the Claim Notice will not be transferred. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose that when a Claim Notice has been assigned, the landlord should continue 
to be able to serve documents on the assignor until he or she is given notice of the assignment of 
lease. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 88: 
We provisionally propose that a landlord who has been deemed served with a Claim Notice will be 
liable to pay the leaseholder’s wasted costs if the landlord disposes of his or her interest between the 
date on which the Claim Notice was deemed served and the point at which the notice appeared on 
the register of title or is entered as a land charge, provided that the leaseholder’s application to 
register was made not less than 14 days after the Claim Notice was posted or delivered by hand to 
the competent landlord. 
Do consultees agree? 
 
Answer:  Other 
 
The Leaseholders could be required to undertake an official search with priority at HM Land Registry 
prior to serving their Claim Notice which would reveal if there were any pending applications to 
change the register and also provide notice to anyone subsequently wishing to deal with the title prior 
to the registration of the notice. 
 
Question 89: 
We provisionally propose that, in the case of a lease extension claim, where the landlord’s interest is 
held subject to a mortgage: 

1. a landlord should be under an obligation to: 
1. inform his or her mortgagee of the grant of a lease extension not less than 21 days before completion; 
2. give his or her leaseholder written confirmation that such notice has been given; and 



 
2. the leaseholder should be required to pay the purchase money into court if: 
1. the landlord’s mortgagee requests; or 
2. the leaseholder has not received confirmation that the required notice has been given to the landlord’s 

mortgagee. 
 Do consultees agree 
 
Answer:  Yes 
 
Question 90: 
We provisionally propose that, in the case of a lease extension claim, where the leaseholder’s interest 
is held subject to a mortgage: 

1. the leaseholder should be under an obligation to give the lease extension to his or her mortgagee 
within one month of registration; and 

2. if the leaseholder does not do so, he or she will be liable for any losses that occur as a result. 
Do consultees agree? 
 
Answer:  Yes 
 
We provisionally propose that, in the case of an individual freehold acquisition claim, where a 
leaseholder elects to merge his or her leasehold and freehold titles, a deed of substituted security will 
not be required if written notice has been given to the leaseholder’s mortgagee and no objection has 
been raised. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 91: 
We provisionally propose that where the consent of a third party to any grant or transfer is required: 

1. the grant or transfer may be registered without such consent being given; but 
2. the landlord should be required to inform the beneficiary of the transaction not less than 21 days 

before completion, and also within 14 days or completion; and 
3. if the landlord fails to inform the beneficiary as required, he or she will be liable for any losses that 

occur as a result. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 92: 
We provisionally propose the following. 

1. Any lease extension, leaseback or transfer executed as part of an enfranchisement claim must 
contain a statement recording that it was executed pursuant to the relevant statutory provisions. 

2. HM Land Registry should: 
1. include a note on the relevant registered title(s) of any interest granted or transferred (or in the case of 

an intermediate lease, surrendered and re-granted) as part of an enfranchisement claim that the 
interest had been executed pursuant to the relevant statutory provisions; 

2. in the case of a collective freehold acquisition, include a note of any period during which a further 
such claim cannot be made without the permission of the Tribunal. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 93: 
How and to what extent has the exercise of enfranchisement rights been slowed down, prevented or 
made more costly by: 

1. the existence of separate procedural regimes for different enfranchisement rights; 
2. the current rules on missing and uncooperative landlords; 
3. the time taken collecting up-to-date landlord contact details; 
4. the time it takes to prepare enfranchisement notices; 



 
5. the current law on the service and validity of notices; 
6. the consequences of a landlord’s failure to serve a counter-notice under the 1993 Act; and 
7. the provisions for deemed withdrawal of a notice of claim set out in the 1993 Act? 

Where possible, please provide figures to support your response. 
 
The current regime makes the whole process long, costly and unwieldy.  Missing or insolvent 
landlords cause additional burden to leaseholders and the delays involved with a bona vacantia can 
cause the sale of a property in need of a lease extension or enfranchisement to fall through. 
 
To what extent would our proposals for a unified and consolidated enfranchisement procedure, with 
prescribed notices and forms, reduce: 

1. the duration and cost of the enfranchisement process; and 
2. the number of disputes arising under the enfranchisement regime? 

 
We do not have this information but could canvas our members if required. 
 
To what extent would our proposals for dealing with missing or uncooperative landlords speed up the 
enfranchisement process and reduce the costs typically incurred by leaseholders in these cases? 
 
We do not have this information but could canvas our members if required. 
 
Question 94: 
We provisionally propose that the current division of responsibility for the resolution of 
enfranchisement disputes and issues between the county court and the Tribunal should end. All such 
matters should be determined by the Tribunal. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 95: 
We invite the views of consultees as to whether it would be desirable for certain valuation-only 
disputes to be determined by a single valuation expert rather than by the Tribunal at a full hearing. If 
so, we invite consultees’ views as to: 

1. the types of case in which such an alternative track for dispute resolution would be appropriate (in 
particular, whether it should operate only in respect of low value claims, or wherever the difference 
between the parties’ positions is such that it would be disproportionate to proceed with a full hearing); 
and 

2. the rules that should govern its operation. 
Please share your views below 
 
A valuation expert will be on a tribunal panel in these cases and the tribunal judge would usually defer 
to the expertise in any event so this is a sensible cost and time saving proposition. 
 
Question 96: 
We welcome evidence as to the typical cost and duration of an enfranchisement dispute: 

1. in the county court; and 
2. in the Tribunal. 

 
We do not have this information and would defer to those that do. 
 
How and to what extent has the exercise of enfranchisement rights been slowed down, prevented or 
made more costly by: 

1. the threat of lengthy and potentially expensive litigation; and 
2. the fact that some disputes arising during an enfranchisement claim may need to be resolved by the 

Tribunal, whilst others fall to be determined by the court? 
 
We do not have this information and would defer to those that do. 
 



 
To what extent would our proposal that all enfranchisement disputes be dealt with in a single forum 
save landlords and leaseholders time and money? 
 
We do not have this information and would defer to those that do. 
 
Question 97: 
We welcome evidence as to the proportion of leases likely to be suitable for resolution by a single 
valuation expert. Do consultees consider that dealing with cases on this alternative track is likely to 
save landlords and leaseholders time and money? 
 
Answer:  Yes 
 
Question 98: 
We invite the views of consultees as to whether leaseholders should be required to make any 
contribution to their landlord’s non-litigation costs. 
 
Only where they have acted unreasonably or capriciously or have wilfully acted in a way that would 
incur additional cost to the landlord.  However, where the premium payable is less than the costs 
incurred it would be unfair if the balance was not made up by the leaseholders. 
 
Question 99: 
We invite the views of consultees as to how any contribution that is to be made by leaseholders to 
their landlord’s non-litigation costs should be calculated. Should the contribution be based on: 

1. fixed costs; 
2. capped costs; 
3. fixed costs subject to a cap on the total costs payable; 
4. the price paid for the interest in land acquired by the leaseholder; 
5. the landlord’s response to the Claim Notice, and/or whether the landlord succeeds in relation to any 

points raised in his or her Response Notice; 
6. fewer categories of recoverable costs than currently set out in the 1967 and 1993 Acts; 
7. the same categories of recoverable costs set out in the Acts, but with a reformed assessment 

procedure; or 
8. wider categories of recoverable costs than currently set out in the Acts? 

 
Fixed costs appropriate to the actions taken. 
 
We also invite consultees’ views as to whether, if a fixed costs regime were to be adopted: 

1. such a regime should apply to collective freehold acquisition claims as well as individual 
enfranchisement claims; and 

2. if a fixed costs regime were to apply to collective freehold acquisition claims: 
1. what additional features might justify the recovery of additional sums; and 
2. whether landlords should be able to recover all their reasonably incurred costs in respect 

of those additional features (subject to assessment), or only further fixed sums. 
 
Landlords should only be able to recover costs where they have acted reasonably and have not 
wilfully acted in a way that would incur additional cost e.g. delays in responding or spurious relief 
claims. 
 
We provisionally propose that: 

1. no additional costs should be recoverable in the case of split freeholds or other reversions, or where 
there are intermediate landlords; and 

2. a small additional sum should be recoverable where a management company seeks advice in relation 
to an enfranchisement claim. 
Do consultees agree? 
 
Answer:  Yes 
 



 
Question 100: 
We provisionally propose that where an enfranchisement claim fails or is withdrawn, or the Claim 
Notice is struck out, leaseholders should be liable to pay a percentage of the fixed non-litigation costs 
that would have been payable had the claim completed. 
Do consultees agree? 
 
Answer:  Yes 
 
We also provisionally propose that the percentage of the fixed non-litigation costs that should be 
payable in those circumstances should vary depending on the stage that the claim has reached. 
Do consultees agree? If so, what percentages should apply at particular stages of the claim? 
 
Answer:  Yes 
 
Question 101: 
We provisionally propose that a landlord should have a right to seek security for his or her non-
litigation costs. Do consultees agree? 
 
Answer:  Yes 
 
Question 102: 
We provisionally propose that a landlord should have a right to apply to the Tribunal for an order 
prohibiting named leaseholders from serving any further Claim Notice without the permission of the 
Tribunal. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 103: 
We provisionally propose that the existing limited powers of the Tribunal to order one party to pay the 
litigation costs of another party in an enfranchisement claim should apply to all disputes and issues 
that it is to decide (except in respect of orders made under the No Service Route, orders permitting a 
landlord to participate in a claim or to set aside a determination, and orders striking out a Claim 
Notice). 
 
Do consultees agree? If not, what types of disputes and/or issues should be excluded from such 
restrictions and why? What powers to make orders in respect of litigation costs should apply in such 
excluded cases? Should parties be able to agree that costs shifting will apply to all or part of a claim? 
 
Answer:  Yes 
 
Question 104: 
We provisionally propose that the scope of the Tribunal’s existing power to order one party to pay any 
of the litigation costs of another party should not be extended. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 105: 
We welcome evidence as to: 

1. the typical costs incurred by landlords in dealing with enfranchisement claims; and 
2. the proportion of those costs which can be recovered from leaseholders. 

 
We have no experience in this element of enfranchisement. 
 
To what extent does the obligation on leaseholders to pay their landlords’ reasonable costs arising 
from the enfranchisement process have an impact on leaseholders’ willingness to bring or pursue 
enfranchisement claims? 



 
 
We do not have this information. 
 
Do consultees consider that any of the options we have set out at paragraphs 13.56 to 13.77 for 
reforming non-litigation costs would make leaseholders more willing to bring and pursue 
enfranchisement claims? 

Fixed costs Capped costs Fixed costs subject to a cap on the total costs payable

Relating the non-litigation costs to the price paid for the interest acquired by the leaseholder
Linking non-litigation costs to the landlord’s response to the claim and/or whether the landlord 

succeeds in relation to any points raised in the Response Notice Reducing the categories of 

recoverable costs Preserving the current categories while reforming assessment procedures
Retaining the same categories of recoverable costs as the current law but with a reformed 

assessment procedure Expanding the categories of recoverable non-litigation costs 
 
Anything which provides an element of certainty will improve the leaseholder’s ability to claim. 
 
 
What would be the impact on landlords of removing, or capping, their entitlement to recover their non-
litigation costs from leaseholders (other than the fact that they would have to meet those costs 
themselves)? 
 
It would reduce delays in response times and create a more efficient process as the landlords would 
seek to reduce the costs incurred. 
 
Question 106: 
How and to what extent do the different powers of the Tribunal and the county court to award litigation 
costs in enfranchisement disputes have an impact on the behaviour of both landlords and 
leaseholders with respect to such disputes? 
 
We have insufficient data to respond. 
 
Question 107: 
We invite the views of consultees as to: 

1. whether the section 9(1) valuation methodology should be retained indefinitely or temporarily, and if 
so for how long; or 

2. whether the section 9(1) valuation methodology should be replaced with a fixed proportion of a “term 
and reversion” valuation or another simplified methodology; and 

3. whether the test for whether section 9(1) (or a simplified methodology) applies should be determined: 
1. by reference to capital value; 
2. by reference to council tax banding; 
3. by reference to the location of the property; 
4. by reference to an amended version of the current test for leases granted after 1 April 1990 (in other 

words, calculating “R” under section 1(1)(a)(ii) of the 1967 Act); or 
5. by some other means. 

 
The premium calculation should be as follows:- 
 

1. the value of an equivalent freehold at the time of grant of the lease; less  
2. the premium paid for the lease; multiplied by 
3. the change in RPI between the date of the current lease and the application date; 

less 
4. the ground rent paid since the grant of the lease. 

 
 



 
Question 108: 
We invite the views of consultees as to: 

1. whether a separate, simplified valuation regime should be created for low value and/or straightforward 
enfranchisement claims; and 

2. how such low value and/or straightforward claims should be identified.  
 

1. Yes. 
2. These should be based on the unexpired term of the lease. 

 
Question 109: 
Do consultees consider it desirable to seek to treat commercial investors differently from owner-
occupier leaseholders in respect of the premium payable for the exercise of enfranchisement rights? 
 
Answer:  No 
 
If so: 

1. Do consultees consider that it might be possible to distinguish between such leaseholders: 
1. by reference to whether the leaseholder is exercising enfranchisement rights for the first time; 
2. by reference to whether the leaseholder is exercising enfranchisement rights in respect of his or her 

only or main home; or 
3. by some other means? 
2. How might the valuation methodology be varied so as to produce different premiums for different 

types of leaseholder? 
Question 110: 
We invite the views of consultees as to whether the treatment of ground rent reviews in any valuation 
methodology should be restricted in any of the ways set out at paragraphs 15.59 to 15.66. 
 
We would support a simple methodology which can be incorporated into an online calculator. 
 
Question 111: 
We invite the views of consultees as to whether capitalisation rates for enfranchisement valuations 
should be prescribed and, if so: 

1. how; 
2. by whom; 
3. how often; and 
4. in respect of what different types of interest. 

 
Yes, by the Treasury annually. 
 
Question 112: 
We invite the views of consultees as to whether deferment rates for enfranchisement valuations 
should be prescribed and, if so: 

1. how; 
2. by whom; 
3. how often; and 
4. in respect of which geographical areas. 

 
Yes, by the Treasury annually for all geographic areas. 
 
Question 113: 
We invite the views of consultees as to whether relativity or a no Act deduction should be prescribed 
for enfranchisement valuations and, if so: 

1. how; 
2. by whom; 
3. how often; 
4. in respect of which geographical areas; and 
5. whether the 80-year cut-off should be removed. 

 



 
These should no longer play a part in valuations, it is a construct solely to benefit landlords and one 
which is alienating leaseholds and will continue to create a ticking time bomb for leaseholders unless 
it is removed from valuations. 
 
Question 114: 
We invite the views of consultees as to whether the possible right to hold over at the end of a long 
lease should be disregarded on an enfranchisement valuation. 
 
It should be disregarded. 
 
Question 115: 
We invite the views of consultees as to whether a discount for leaseholder’s improvements on an 
enfranchisement valuation should be retained. 
 
It should be, it is unfair that a leaseholder has to pay a premium for their property, then has to pay 
ground rent and then has to pay a further premium to extend or enfranchise and that premium should 
not be increased because of their improvements to the property. 
 
Question 116: 
We invite the views of consultees as to whether it should be possible for leaseholders to elect to 
accept a restriction on development to prevent development value from being payable as part of an 
enfranchisement valuation. 
Please share your views below 
 
Development value is a fantasy under the current regime as the likelihood of all the leases reaching 
the requisite term at the same time is virtually impossible.  The leaseholder has already paid for the 
property many times over through the original premium and ground rents.  The landlord benefitted 
from the original development value and should not expect to receive a further payment for the 
potential should this ever come about. 
 
Question 117: 
We invite the views of consultees as to which, if any, of the valuation options we have discussed (set 
out at Options 2A to C in Chapter 15) are preferable and, so far as any preferred option contains a 
range of possible reforms, which of those reforms should be adopted. 

2A: term and reversion without prescription of rates 2A: term and reversion with prescription 

of rates 2B: term and reversion, plus marriage and hope value without prescription of rates

2B: term and reversion, plus marriage and hope value with prescription of rates 2C: term and 
reversion, plus marriage and hope value, plus additional value 
Question 118: 
We invite the views of consultees as to the desirability of an online calculator for enfranchisement 
valuations and the types of claim for which it could be appropriate. 
 
An online calculator would be extremely helpful to the consumer for all claims. 
 
 
Question 119: 
How and to what extent has the current methodology for calculating premiums payable on 
enfranchisement slowed down, prevented or made more costly the exercise of enfranchisement 
rights? 
 
From the outside it would appear that over the years more and more sophisticated valuation models 
have been applied, many of which have no place in residential long leases but have been passed 
around the valuation industry once they have been accepted by a leaseholder.  The reason for this is 
professional negligence claims in that that once it has been accepted as the norm it would risk a claim 
if not including the additional add on in future valuations and put their professional indemnity policy at 
risk. 



 
 
A lease extension or enfranchisement is a distressed purchase with a lay leaseholder with a low 
bargain position at one end and a sophisticated professional Freeholder blocking the way to a sale or 
remortgage until the deal is done.   
 
The costs and delays have got out of control and history shows that this is cyclical and requires 
Government control to bring the bargaining positions back into balance. 
 
Question 120: 
We have set out the following options for the reform of valuation: 

1. the adoption of a simple formula; and 
2. options based on current valuation methodology, involving different combinations of current valuation 

components and/or the prescription of certain rates. 
To what extent would each of these options reduce the duration and cost of the enfranchisement 
process, and the number of disputes arising? 
 
Common sense dictates that these would have a positive impact on duration, cost and disputes. 
 
Question 121: 
We welcome evidence as to the likely impact of the possible valuation methodologies set out in 
Chapter 15 on different sectors of the economy – in particular, the institutional investment sector, the 
charitable sector and the leasehold market (for both owner-occupiers and buy-to-let leaseholders). 
 
We do not have this information. 
 
Question 122: 
We welcome evidence as to: 

1. the proportion of existing leases which are currently eligible for section 9 (1) valuations; and 
2. the likely impact on landlords and leaseholders of (a) retaining the section 9(1) valuation methodology 

for a limited period, or (b) replacing it with a simplified valuation methodology. 
 
We do not have this information. 
 
Question 123: 
We welcome evidence as to the likely impact on the leasehold market (and wider housing market) of 
differentiating between classes of enfranchising leaseholder (for example, those who occupy the 
property as a residence and those who do not) in respect of the premium payable. 
 
We do not have this information. 
 
Question 124: 
We welcome evidence as to the costs, benefits and practicalities of constituting and maintaining a 
body whose function is to prescribe certain rates for a reformed valuation methodology. 
 
We do not have this information. 
 
Question 125: 
We welcome evidence as to the costs, benefits and practicalities of setting up and maintaining an 
online valuation calculator. 
 
We do not have this information. 
 
Question 126: 
We provisionally propose creating a statutory duty on the landlord who has conduct of an 
enfranchisement claim to act with reasonable care and skill, and to act in good faith, in respect of the 
interests of other landlords. 
Do consultees agree? 
 



 
Answer:  Yes 
 
Question 127: 
We invite the views of consultees as to whether an intermediate lease created as part of a collective 
freehold acquisition claim should be acquired by a nominee purchaser on any subsequent collective 
freehold acquisition of the premises. 
 
The proposals for later participation and the restriction on successive collective freehold acquisitions 
should render this unnecessary. 
 
Question 128: 
We provisionally propose that, where the leaseholder of a flat also holds an intermediate lease in 
respect of that flat, the intermediate lease of that flat should not be acquired on any collective freehold 
acquisition of the premises. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 129: 
We provisionally propose that, in a collective freehold acquisition claim, where there is an 
intermediate lease of the whole building, but not all the flats within the building are let on long sub-
leases (so the intermediate leaseholder would be treated as the qualifying tenant of some of the flats), 
either: 

1. the whole of the intermediate lease should not be acquired; or 
2. the whole of the intermediate lease should be acquired, but there should be a leaseback to the 

intermediate leaseholder of flats of which he or she would be the qualifying tenant? 
Do consultees agree with either of these alternative proposals? If so, which approach is preferred and 
why? 
 
We prefer option two as it creates more certainty for the ongoing management arrangements. 
 
Question 130: 
We provisionally propose that, as part of any collective freehold acquisition claim: 

1. leases containing common parts together with other property should continue to be capable of being 
acquired by the nominee purchaser where it is reasonably necessary for the proper management or 
maintenance of those common parts; and 

2. the Tribunal should have power to sever a lease containing common parts together with other 
property, or to introduce new or varied easements to ensure proper management or maintenance of 
those common parts, as an alternative to ordering that the whole of the lease be acquired by the 
nominee purchaser. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 131: 
We provisionally propose that a lease of common parts granted for development purposes should not 
be acquired by a nominee purchaser on a collective freehold acquisition claim unless: 

1. the severance of any part of that lease; and/or 
2. the introduction of new, or the variation of existing, easements; 

would both permit the proper management of any common parts, and substantially preserve the 
intended development. 
Do consultees agree? 
 
Answer:  Yes 
 



 
Question 132: 
We provisionally propose that leaseholders holding sub-leases granted out of leases that had 
previously been extended under the existing or any future statutory enfranchisement regime should 
be entitled to bring, or participate in, an enfranchisement claim. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 133: 
We provisionally propose that the separate designations of “Minor Superior Tenancy” and “Minor 
Intermediate Leasehold Interest” and the formulae relating to them should be removed. Those 
interests which currently fall within the existing definitions would then be valued on the same basis as 
all other intermediate leases. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 134: 
We provisionally propose that, on any individual lease extension claim, the rent payable by an 
intermediate landlord should be commuted on a pro rata basis. Primarily this approach would avoid 
creating a negative value in an intermediate lease, which the leaseholders could use to their 
advantage in the way that was done in the case of Alice Ellen Cooper-Dean Charitable Foundation 
Trustees v Greensleeves Owners Limited. 
Do consultees agree? 
 
Answer:  Yes 
 
Question 135: 
We welcome evidence as to the likely impact (financial and otherwise) on landlords of a new statutory 
duty requiring them to act with reasonable care and skill, and in good faith, in respect of the interests 
of other landlords. 
 
We do not have the data to answer this. 
 
Question 136: 
Additional points:- 
 

1. 1967 Act schedule 1 clause 4 entitles a freeholder to sign documents on behalf of a 
difficult/unhelpful Head Lessor. Some law firms are reluctant to use this provision due 
to the “vague” wording. This would be a good time to clarify and strengthen this 
power. 

2. There should be a cap on freeholders’ survey and other fees, not just the non-
litigation costs. 

 



From: William Bullin   
Sent: 30 October 2018 18:19 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Leasehold Reform 
 
One formidable difficulty presents itself when the Freeholder is an Offshore Company and where 
changes can take place without the leaseholders knowing when there is a change of 
Freeholder.  Rents are collected through a third party agent which issues correspondence through a 
PO Box address. It should be a condition of all leaseholds that the details of freehold ownership 
should be registered with a Government body and that for a freeholder to contest the right to buy 
the freehold, registration must be current, failing which the freehold passes to the leaseholder by 
default. 
  
William Bullin 
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From: Wojciech Zymla   
Sent: 07 January 2019 11:25 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: ANON-9JJ9-M636-J 
 
Dear Law  C ommission, 
  
I hav e filled in your cons ultation paper and I am  not happ y that you are push ing into the 
lea seh old reform rather than a complete lea seh old abolish ment direction. I am  not a lawyer and 
most of thes e questions were too difficult and too complicated to answ er. Th erefore, I would like 
you to upda te my resp ons es by these add itional highlights as my gene ral opinion to what sho uld 
hav e been  done.  
  
K ing regar ds  
  
Wojciech Zy mla 
  
1. Th ere sh ould be a Ze ro ground rent. P E P P E R C OR N has zero monetary value.  
2. B an informal lea se extensi ons.  Th ey are very risky  and of fer ZE R O protection to lea seh olders.  
3. Freeho ld valuations sh ould be pres cribed.  Th at way  no room for abu se or argu ments.  
Just in  Madders bill x10 ground  rent is a simple formula that many  will agr ee with. 
4. Introduce  first refusa l for house  owners as well. 
5. All developments shou ld hav e mandatory respo nsible to handle the unado pted area s to the 
Manag ement C ompany  run by homeowners only 
6. All actions sh ould be retrospectiv e helping existing lea seh olders already  trappe d. 
7. Th is is bigg er than t he P P I sca nda l and lease holders (not freeholders)  sho uld be compens ated 
for a misleading sales.   
 



From: Yvonne Tolliday   
Sent: 06 January 2019 23:36 
To: LAWCOM Property and Trust <PROPERTYANDTRUST@lawcommission.gov.uk> 
Subject: Re: Comments on leasehold reform proposals 2018 
 
I have just thought of a third point I would like to make for the consultation. I do not think 
freeholders should be allowed to sell on the freehold for a house without offering it first to the 
leaseholder (or in my case, under-leaseholder). If that is not possible, then at the very least the 
freeholder should be required to inform the leaseholder/under-leaseholder of the sale and provide 
the contact details of the new freeholder. I only accidentally found out about the onward sale of my 
freehold some 10 years after it occurred! 
 
 
Yvonne Tolliday 

Sent from Yahoo Mail on Android 
 
On Sun, 6 Jan, 2019 at 23:15, Yvonne Tolliday 

: 
I would like to make a couple of comments in connection with the current consultation paper on 
leasehold reform.  
 
The first concerns the suggestion that calculating the premium for purchasing a freehold might be 
done as a % of the capital value, such as 10%. It is stated that one of the aims of the reforms would 
be to reduce the cost of enfranchisement to individual leaseholders. However, unless I have 
misunderstood something, applying the 10% idea in my case would cost me considerably more!  My 
house is worth approx £150k & my neighbours with an identical lease to mine have recently 
purchased their freehold for a premium of approx £7,700. But 10% of £150k would be £15k which is 
around double what my neighbours paid!  
 
The second is that I think the issue of mis-selling of leasehold property should be included in the 
consultation/reforms. I believe I was mis-sold my property in 1991 because, as a first-time buyer, it 
was never explained to me that, amongst other things: 
 
-  I would not be the outright owner of the property 
-  I was acquiring something which would diminish in value over time 
-  I could extend the lease or purchase the freehold 
-  the cost of purchasing the freehold would increase substantially over time 
-  the point where 80 years is left on the lease is critical as this is when the cost of freehold purchase 
increases exponentially due to marriage value then becoming payable 
-  when 70 years or less is left, mortgage lenders become very reluctant to lend on the property 
making it very difficult to sell. 
 
In short, I did not have a full understanding of the terms of the lease or the implications of owning a 
leasehold property, especially the financial ones. The estate agents said nothing to me about it. The 
conveyancing solicitors merely told me it was very common in Sheffield and that it was nothing to 
worry about. It was very much brushed aside as not important. I dare say they will have looked 
through the lease to make sure there was nothing untoward in it, but that was not discussed with 
me. My next door neighbours said exactly the same happened to them, with different estate 
agents/solicitors. 
 



I only discovered many of the facts in my list above a few years ago, after owning my house for well 
over 20 years, by it being mentioned on a TV programme I was watching - "Homes Under the 
Hammer"! 
I think there should be some means of claiming compensation for this mis-selling, in the same way 
as was set up for endowment mortgage mis-selling (of which I was also a victim on about 8 clear-cut 
counts but never received any redress due to being "timed out") and is ongoing for the current PPI 
claims. It is completely unfair that through no fault of my own I am now facing an unexpected bill of 
what could be around £10k just to preserve the value of my property & to keep it sellable should I 
need or choose to do so. 
 
I hope these comments are helpful. 
 
 
 
Yvonne Tolliday 
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