
From: Bill Adams
To: LAWCOM Property and Trust
Subject: Commonhold
Date: 11 December 2018 13:59:48

I have read with interest (The Times December 10 2018 – Frances Gibb) that Nick Hopkins, the
law commissioner is seeking comments from those who are interested in Commonhold
ownership.

As a leaseholder of a bungalow which is part of an over 55’s retirement complex (15 bungalows
and 34 flats) I am interested in Commonhold.

As I understand it, Commonhold which covers houses/bungalows is straight forward.

However, because tenants are often retired and/or elderly, it is understandable if they are
reluctant to manage their block of flats.
Which raises the question, how is that problem managed in countries where Commonhold is the
norm?

Kind regards,

Bill Adams

)

Sent from Mail for Windows 10



The Law Commission ESQ, 

The Leasehold form of ownership in my view is an outdated authoritarian regime which is wholly 

controlled by the freeholders in order to keep the Leaseholders trapped for ever and continuously 

fleecing the legal owners of his/her own hard earned money. 

Many countries in the world which are less advanced or fortunate than ours have fairer equitable 

system for property ownership than in the UK. It is always that buying a property to live in is the 

biggest investment one would make in his or her life time.       

The Leaseholder invests all his hard earned cash to supposedly to own a piece of land which he/or 

she can claim to be their castle to be passed on as an inheritance for their future generation. 

However he/or she soon will realise and find out at the end that he/or she has only been strangled 

by the freeholders for the rest of their days or until such time when he or she moves out or forced 

out of their property. 

It is unfair and certainly it is unjust to say the least. How on earth that one can call a system were a 

person invest all his life saving but in reality he or she only deemed to be renting the property from 

the freeholder.  

And to make the matter worse still he or she is responsible for the maintenance and upkeep of the 

building and to pay the unfair ground rent and the service charge concocted by the freeholder. 

Failing to pay the ground rent will result in forfeiture of the property and the Leaseholder will be left 

with nothing not even a roof over their head. 

No system in any civilised world more gruesome or grotesque and unjust than the Leaehold system 

of ownership we have in this country.  

Adding salt to injury when it comes to extend the lease or buy the share of the freehold. The 

Leasholder must pay the legal fees for his/or her as well as the legal fees of the freeholder. In 

addition the leaseholder must also pay the freeholder as well as his or her surveyors fees. The 

leashold extension saga may drag on for months on end and the cost for both legal and surveyors 

fees will rocket at the same time. The stress and the misery the leasholder will endure in this process 

can not be underestimated. In addition there may be so called the marriage fees to paid to the 



freeholder which could amount hundred of thousands of pounds and all for what only due to outre 

system of ownership in this country.  

The system of commonhold ownership proposed by the Law Commission will certainly remedy and 

will address the unjust situation the leasholder found themselves in. I hope the Law Commission will 

follow their recommendation through and put an end to the so called ‘rip-off Britain’ of this 

outdated system. It will be the greatest leap forward since the industrial revolution. 

Kind regards, Dr K Ahmed 



From: Suraiya Akter
To: LAWCOM Property and Trust
Subject: Please ban leasehold and mandate commonhold
Date: 10 March 2019 23:34:12

Please ban leasehold and mandate commonhold.

Thanks

Suraiya



From: Jane Attard
To: LAWCOM Property and Trust
Subject: Fwd: commonhold instead of leasehold
Date: 08 March 2019 21:33:08

---------- Forwarded message ---------
From: JK 
Date: Fri, 8 Mar 2019 21:21
Subject: commonhold instead of leasehold
To: Jane Attard 

Send an email to propertyandtrust@lawcommission.gov.uk

Dear Sir

I welcome your attempts to introduce commonhold as a viable alternative to leasehold.

I own a leasehold property and have to pay yearly charges on a property that I already paid
a lot of money for. The Freeholder does very little and I am responsible for the
maintenance and upkeep of the property and feel I am being unfairly penalised for a
property that I already own and will never fully own all the time I only have a leasehold.

I don’t feel like it is my own home when someone else holds the freehold and I would like
this archaic system changed.

Regards

Jane Attard



From: A BAILEY
To: LAWCOM Property and Trust
Subject: Common Hold Consultation
Date: 10 March 2019 17:39:56

Dear Sir(s),

Whilst the consolation is very welcome (and overdue) my concern is that not enough leaseholders will have
seen it or had sufficient time to read and ingest the report iin full.

I have only just seen this myself and it was via the BBC webiste.

To this end please consider either extending the deadline or consulting further once this round has been
collated.

As a leaseholder myself I am very keen to obtain the freehold via common hold status in order to gain my
independence and stop being a second class home owner.

All my previous inquiries into common hold status have been stonewalled by the Council citing the enfranchise
route as being available in law (knowing full well 2/3rds of the residents were not leaseholders)

Regards

Mr A Bailey



From: richard barclay
To: LAWCOM Property and Trust
Subject: A broken industry
Date: 08 March 2019 16:41:57

Dear Law Commissioners,

I believe I met  and also  at the last meeting. We had a nice chat and thank you to all of
you for coming out into the office to send town halls and doing the work you’re doing.

Leasehold is beyond fixing all now obviously you’re going to have a lot of pressure from the freeholders and
managing agents who want to keep it because it’s generating so much money especially for the lawyers like

.

Still it’s entirely broken and fixing RTM’s and fixing these other issues just give  another few challenges to the
managing agent industry to Get around with the lawyers.

Leasehold must go really must finish it must be abolished and the relationships must be cut down in number to
just commonhold and then managing agents who are regulated and you must implement  option 2 in your
commonhold options because otherwise you will have to tiers of people the abstainers and you will have the
enfranchisers and it will be the same fighting except without the freeholder. Very important in commonhold that
we select option two otherwise I’m staining leaseholders who do not go for the enfranchise will be victimised in
their buildings automatically.

The charge on the property option is far better for everyone with a very nominal amount of interest to come
back over the term I would suggest.

I noticed the lawyers at your feedback workshops were arguing for option one or more arguing to be wary of
option two but of course the more part is there to fall out and dispute the more litigation takes place which pays
lawyers fees. I don’t want to fall out we don’t want to  we want to live happily.

This is really hard on the quality of life of people. I cannot tell you if you live in a flat and you have no
problems great, good for you it’s time to enjoy your work and your play and your rest.

But for a great many leaseholders and I’m talking tens of thousands  they are either thinking of going to the
FTT or they are at the FTT or writing to the  property ombudsman with no luck at all or they are in the County
Court or they’re trying to get the managing agent to be reasonable and give them transparency so that they can
scrutinise the service charge receipts and so on.

So basically this is my Submission. It’s the same submission that guy FetherstoneLeigh QC gave which is we
need to stop putting Elastoplast on this and we need to get all leaseholders enfranchised using option 2 and we
need to get people out of this mess so that they can sell their properties And take their lives on hold and start
living again.

Thank you

Richard



From: dawn barnes
To: LAWCOM Property and Trust
Subject: Commonhold
Date: 20 December 2018 12:40:10

I am a leaseholder of a 1, bed flat , I have had numerous problems with the roof leaking over the
last 3 years , The appointed managing agents have got  contractors out for repairs latest was
september , roof leaking again in the hallway , The full building is shabby in need of repair , There
were supposed to be major works starting , which i have paid £9.600 into & the maintenance
costs have gone up yet again £650 , Yet no services for this , E-mails ignored & phone calls , Very
disappointed the way leasholders in general are treated , The law has to change regarding the
whole   leasehold system , leaseholders should have the right to manage & maintain the home
they have bought & the other  leaseholders in there block if its a flat should be able to choose
who they appoint if major works need to be done.This current out dated system needs to change
to protect leaseholders & there property. You have the power to help us enforce these
chances,so please help us leaseholders who are trapped in spirralling leasehold cost forced upon
us.If not fear of loosing our homes.
           
                     Kind Regards
                     Dawn Barnes
                    
 
 
 
 
I
from my Windows 10 device
 



From: Gillian Birch
To: LAWCOM Property and Trust
Subject: Comments on converting to Commonhold
Date: 16 February 2019 16:47:13

Dear Sir/Madam,

After reading the commonhold consultation paper I am very supportive of this form of
home ownership.  I have been a leaseholder for over 25 years and have been managing
the flat (alot of issues with the external wall shared by myself and the other leaseholder
(penetrating damp), fence and communal gate etc)  it independently without the help of
the other leaseholder who is meant to pay half as it is a shared thing.  I wrote a letter to
the landlord and he did not want to get involved ( I expect its because I do not pay any
service charges) and told me to speak to the other leaseholder.  For that reason I am not
interested in collective enfranchisement at the moment with this particular leaseholder.

I think the commonhold association may be a good idea - it depends on how much the
charges would be to maintain the common areas.

Kind regards.

Gill



From: Jeremy C Bishop
To:
Subject: Commonhold Consultation
Date: 05 March 2019 17:13:11

Dear ,
 
We corresponded recently and I thank you for the chance to comment, as part of your
consultation on Commonhold.
 
My comments are those of a layperson in this area and I apologise if that limits their usefulness.
 
For me, there are two drivers that make commonhold an exciting development – firstly,
ownership benefits of commonhold versus leasehold and secondly, the right, with others, to
manage the common areas of the building that I live in.
 
I ask you to consider the following points:
 

1. Many Central London homes are in mixed use buildings, I imagine this is the case in other
cities.

 
2. Residential accommodation may often occupy more than 50% of the building but rarely

reaches 75% (hence we have no Right to Manage) and often falls short of your proposed
threshold – I suggest that a simple majority is all that should be required to determine
eligibility to proceed with commonhold. If you set the threshold higher, you will deny
many the chance to benefit.

 
3. In determining the % allocation to each class of use, clarity is required on how to measure

common areas that are not demised to a residential head lease or a commercial
occupancy lease.

 
4. In defining the process to be followed for commonhold applications, please remember

that many buildings, like the one I live in, have multiple layers of leases. In my case, the
freeholders granted a lease to a subsidiary company that they own; they in turn provided
a lease for the building to a third party; that third party issued 3 leases – one for offices,
another for a ground floor restaurant and the third, a master lease for 14 flats which are
now, thorough consolidation, 9 homes. The residential master lease is held by a resident
in the building, and he appoints and instructs the residential management company. As a
matter of record, our annual service charges are £20 per sq.ft., we have a peppercorn as
ground rent and leases that end in 2152.

 
5. Based on 4 above, I believe that the majority of our residential leaseholders will wish to

move to commonhold, but it is likely that our direct landlord will resist that change; the
landlord above him, will be disinterested, while the freeholder is also expected to resist
the change.

 
6. Hence, the path that residents must engage in should be designed to facilitate the change

to commonhold and the right to manage common residential areas, and not allow the
direct or indirect landlords or freeholder to unreasonably profit from that process or



disrupt its progress. It’s worth remembering that many leases allow landlords to engage
expensive lawyers to defend their interests and then recover those costs from their
tenants via the building service charge.

 
Please accept my comments as evidence in your consultation.
 
With kind regards
Jeremy Bishop
Jeremy C Bishop

 



From: Karen Blight
To: LAWCOM Property and Trust
Subject: Leasehold
Date: 11 March 2019 11:13:45

In general I don't feel qualified to answer a lot of questions in this consultation. I fully support LKP (Leasehold
Knowledge Partnership) and I am a member of the NLC (National Leasehold Campaign) and ask that their
responses be used.

A commonhold structure would be a very welcome improvement on leasehold. Leasehold is not used anywhere
else in the world and is not required, ground rent is a payment of money for no service. It is really important
that leasehold is abolished rather than tweaked. Stop developers creating leasehold with wealth eroding
investment vehicles in ordinary families’ homes. People who want to buy a home should be able to do so as an
owner and not as a tenant with a landlord. Commonhold needs to become mandatory for new build. After that,
the conversion to commonhold of existing stock becomes a pressing issue. Existing leaseholds MUST be able to
convert to commonhold without huge financial impact. Once this legally enforceable income stream, leasehold
for no designated service, is removed, the case against commonhold falls apart and England and Wales join the
rest of the world.

I believe that developers will fight any proposals made to abolish leasehold because it will end their additional
income stream. I think we have seen a lot of evidence that builders are making millions of pounds in profit
because they have been paying themselves some absolutely obscene bonuses. Profits in new homes have tripled
and in addition developers wait 2 years and then make a further additional income by selling the freehold to a
third party. Builders are now selling false freehold (fleecehold) to people and making more money and this
really needs to be stopped. If commonhold was introduced then people have an alternative to leasehold rather
than fleecehold that allows them to have control over the property they are living in.

In short – leasehold has to be banned and commonhold mandated because developers ABSOLUTELY will not
self regulate or take steps to make things fairer. They will just find another loophole to exploit people.

Personally, I have no alternatives at the minute and the introduction of commonhold offers me a viable
alternative to buying freehold. All I want is to have a say in my own home and right now – I don’t. Please help
– and not by reform, by banning leasehold. Thanks to the varying levels of abuse seen in this country, I think
that leasehold is a dirty word. If the rest of the world can manage without it, then we can!

Sent from my iPhone



Written response 28 February 2019: (J & Y Boyd, 103 Carruthers Court, Racecourse Road, 
Newbury, RG14 7GH) to “Reinvigorating commonhold: the alternative to leasehold ownership”. 

To replace Leasehold by Commonhold is laudable. Leasehold law in England & Wales is too complex, 
lacks coherence and is proving unfit for the 21st century. Tenants can be exploited and nowadays 
often are by cynical Freeholders and Landlords. Many awful abuses have been publicised, but so 
far little has been done to redress the balance. All too often the lease makes use of obscure 
language, is poorly drafted, has a complex structure and offers a field day for expensive 
litigation, thereby, placing most tenants at a grave disadvantage. A modern lease typically 
enshrines that the tenant is responsible for all building maintenance and repairs with the 
Freeholder/Landlord making no financial contribution to their building but still able to retain 
decisive power. A case of power without responsibility. For the majority of existing 
leaseholders, a Freeholder or Landlord serves no useful purpose and adds no useful value. 

In addition, Leasehold law gives significant advantage to a Developer of new build properties 
and to a Freeholder of an existing development. A Developer can and often does knowingly and 
cynically insert ‘onerous’ clauses into a lease, purely for their own self-interest, safe in 
the knowledge most prospective tenants do not understand leasehold. Freeholders demand fees for 
almost anything even, for a neighbour, where the lease is agreed to be defective a large quite 
arbitrary fee has to be paid before a redraft is obtained.  

Mis-selling or omitting to mention known negatives during marketing of leasehold by Developers 
and their accomplice, the Conveyancing Solicitor, has become rife. During marketing no attempt 
is made to warn a future tenant of deleterious consequences and, unfortunately, a culture has 
grown where the tenant is considered ‘fair game’. This behaviour has no penalty for a developer 
only benefit. The consequence for a tenant of a lease with onerous clauses is both difficult 
and expensive to rectify yet the developer and solicitor are able to walk away having created 
mayhem. As a profession the Conveyancing Solicitor is at best complacent and likely has become 
institutionally bankrupt. There may be a veneer of professional regulation for conveyancers, 
but these do not stop leasehold abuse. All too often their work proves to be expensive and 
shoddy, and the best interest of the client is NOT at the forefront of their minds. The 
relationship which has been allowed to grow up with Developers, who use lists of favoured 
solicitors, is corrosive and corrupting. It is surprising more is not done by the legal 
profession to uphold standards. Other fee earning professions operate to stricter ethical codes. 

On top of this a Leasehold is a wasting asset and will have less value than Freehold. To become 
a Freeholder or Landlord is a lifestyle choice no one is forced to do so. The choice is made 
because the Leaseholder is unfortunately all too often seen purely as a ‘cash generating unit’. 
Whenever it is allowed the desire to exploit is deeply embedded within the human psyche. 

Into this mix must be added the Property Tribunal which seems nowadays to have lost its way and 
no longer knows what or whose purpose it is serving. Slavish adherence to the concept of value 
in the sense of monetary worth and total neglect of value in the sense of usefulness of something 
as applied for instance to Ground Rent has immensely contributed to the widely held view of 
leasehold completely lacking a moral compass. Whether correct or not the Property Tribunal is 
widely perceived by tenants as very expensive and on the side of the Freeholder/Landlord. For 
society a home whether leasehold or freehold not only has monetary value, but clearly serves a 
useful value. The property tribunal needs root and branch reform including debate as to who 
should sit in judgement. For instance, it seems unclear that RICS members should be allowed to 
make judgements as they take a narrow view of value seeing it only through the prism of finance. 

The property tribunal process can be viewed as part of a Positive Feedback loop (see schematic). 
Investors often misjudge risk and overpay but a property tribunal only values assets by analysing 
comparable price paid data. This method places high value on price as the sign of value. For 
instance, the high financial valuation attributed to a lease with rising ground rent has 
provided much of the justification for tribunals to determine ever lower capitalisation rates 
(Badarinza & Ramadorai, 2015, see schematic). Even though rising ground rent has high risk the 
property tribunal looks only for comparable data. This approach is an invitation for buyers of 
Ground Rents to overpay safe in the knowledge that the current application of tribunal procedures 
will enable them all to use the same sets of comparable data to achieve reductions to the 
discount capitalisation rate. This is a positive feedback loop where two events, demand and 
reduced discount rates, are mutually reinforcing. If market value is based only on comparable 
transactions without adjustment to reflect what purpose and benefits (rising) Ground Rent serves 
to the Leaseholder and wider community and with tribunals assuming it is only the freeholder’s 
financial interest which is paramount then, a holder of Ground Rents knows that they can safely 





From: Melissa Bryant
To: LAWCOM Property and Trust
Subject: Commonhold Consultation
Date: 11 March 2019 11:25:44

Dear Sirs,

Personally, I do not feel qualified to answer a large number of the questions in the recent
Commonhold consultation. I do however, fully support LKP, and I am active member of the
National Leasehold Campaign, and I urge that their responses are seriously considered to
reflect the large number of real people, directly affected by leasehold issues, who were
simply overwhelmed by the wording and confused reading the questions presented in the
consultation.

Quite simply, in my opinion, leasehold needs to be banned, and freehold for houses and
commonhold for flats/apartments introduced. The leasehold system is not used anywhere
else in the world, so why are England and Wales still stuck with this unfair system?

Developers have totally abused the leasehold set up and continue reaping ridiculous
incomes through ground rent (money for nothing!), not to mention selling freeholds as
'investment opportunities' with zero regard for the leaseholder. In addition, I feel
developers are largely utilising the help to buy scheme and targeting first time buyers, who
are of course naive to the situation, and worsened by developers pushing recommended
solicitors etc.

Personally, I 'own' a flat, however in reality I am treated like a tenant and own nothing.
Year after year I line the pockets of the developer with extortionate ground rent payments,
and see nothing in return.

England and Wales need to catch up with the rest of the world, and fast, banning
leasehold entirely and switching all existing leaseholders to a freehold/commonhold set
up. To echo my previous statement, why are England and Wales stuck with this,
particularly when you consider that Scotland has already banned leasehold and switched
their set up.

As a leaseholder, I am being exploited, I have no rights, and I own nothing of what I have
saved hard for, and of what should be my first home. It does not feel like a home - I am
treated worse than, and feel like a tenant. Please, stop looking to 'reform' leasehold, and
instead support banning it entirely. Stop innocent people, like myself, being exploited by
greedy developers who are only out to make as much money as possible from genuine
hard working, real people. The innocent people in all this mess.
If the rest of the world, including Scotland, can support and implement a ban on leasehold,
there is no reason why England and Wales cannot do the same.

I strongly urge you to consider the above, and listen to the people who are directly



affected by leasehold, and not side with the developers, who are only concerned that the
impact on their income stream and already extortionate profits.

Thank you for your time.



From: Annie b
To: LAWCOM Property and Trust
Subject: Commonhold vs Leasehold
Date: 30 January 2019 17:14:16

Thank you for the email regarding the events in London, Brighton and Manchester.  As I am unable to attend
the closest to me (Manchester) I would like to take advantage of your offer to give my comments.

Having read the synopsis of the purpose of the change from Leasehold to Commonhold, I am delighted that this
scenario is being visited with a proposal to change.  I have thoroughly read my Lease and understand it pretty
well. My housing association, however, blatantly breaches the Lease which is frustrating.  Equally frustrating is
their lack of urgency to attend to problems (current instance 2 and a half years and still nothing has been done)
so doing away with the landlord, for me, would be less stressful and areas of difficulty would be addressed
quicker.

More important than the quibbles , though, is the purchase of extra years on the Lease. I am right now in the
throes of considering this.  Having appointed a surveyor (a requirement to obtain a valuation of the property) at
a cost of £280 ex VAT I must now consider if his estimate to purchase extra years at £2000 is something I can
afford to do, bearing in mind I need two solicitors to handle the process. Quotes from solicitors for the work
vary from £400 to £800 which suddenly makes this a costly exercise - I am told I will have to pay for both sets
of solicitors.  The housing association cannot tell me if Land Registry fees will also be added.  So, the whole
exercise may cost me somewhere in the region of £4000, perhaps more.  Although I would be adding years to
the Lease, I am not adding value to my apartment, my 50% share of which is valued at £37000. As a result, I am
now thinking of selling as such expenditure on a low value property does not make economic sense, and before
my Lease becomes too unmarketable.  I was unaware of this wearing down of the Lease at time of purchase.
But ignorance is no excuse.

The people who live in these housing association leasehold flats are not wealthy.  I am 70 years old and on a
fixed, limited, income.  I would like to leave something to my daughter but my Lease will wear out over the
coming years, resulting in the property being worthless.  I believe, in the end, the property is taken back by the
housing association to sell again, basically making my initial capital injection (of some £42000) irrelevant.

Good luck with the changes you wish to make.
Best wishes
A. Bultel (Mrs)

Sent from my iPad



Law Commission Consultation 

Reinvigorating commonhold: the alternative to leasehold ownership 
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To: propertyandtrust@lawcommission.gov.uk 
 
- Julia Burgess 
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- Foot Anstey LLP  
- Salt Quay House, 4 North East Quay, Sutton Harbour, Plymouth, PL4 0BN  
- Are you responding to this consultation in a personal capacity or on behalf of your 

organisation? Personal 
- Your email address:  

 

Consultation Questions Consultation Question 1.  

17.1 In order to protect freeholders, we provisionally propose that it should only be possible 
to convert to commonhold if either: (1) the freeholder consents; or (2) the leaseholders 
satisfy the qualifying criteria for collective enfranchisement, and acquire the freehold as part 
of the process of converting to commonhold. Do consultees agree?  

There was limited uptake on commonhold when it was first mooted in 1990's. Other than 
getting rid of a declining asset i.e. how many years are left on the lease, I consider that 
commonhold  tenure via the Commonhold Community Statement ("CCS") adds another layer 
of complexity. 

This question makes no reference to the CCS 

(1) Yes - freeholder consent is crucial.  
(2) The question makes no reference to the CCS. Just to flag where is the protection if 

tenants who qualify will not sign up to the Commonhold Community Statement?  

Consultation Question 2.  

17.2 We provisionally propose that it should be possible to convert to commonhold without 
the unanimous consent of leaseholders. Do consultees agree? Paragraph 3.41  

No. The problems associated with community ownership are not going to disappear 
overnight by converting to a commonhold. A two tier system within blocks is to be avoided at 
all costs. How will enforceability of covenants  work when there is a split block which has a 
mixture of covenants in leases and rules and regulations in a CCS?   

Consultation Question 3.  

17.3 We provisionally propose that only leaseholders who are eligible to participate in a 
collective enfranchisement claim should take a commonhold unit and should be able to 
participate in a decision to convert to commonhold. Do consultees agree? Paragraph 3.54 

No – in practice this will be unworkable – see 17.2 above. 

Consultation Question 4.  

17.4 If non-consenting leaseholders retain their leases following conversion to commonhold 
(which we call “Option 1”):  
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(1) We provisionally propose that it should be possible for conversion to take place with the 
support of long leaseholders of 50% of the flats in the building. Do consultees agree?  

No – for the reasons stated above. Often those who do not participate do so for financial 
reasons and they should not be disenfranchised because of this.  

(2) We provisionally propose that non-consenting leaseholders should be provided with a 
statutory right to purchase the commonhold interest in their unit at a later date. Do 
consultees agree?  

Yes. 

(3) We provisionally propose that the right to purchase the commonhold interest should 
replace non-consenting leaseholders’ statutory rights to obtain a lease extension and to 
participate in a collective enfranchisement. Do consultees agree?  

Yes. 

(4) We invite the views of consultees as to whether a purchaser from a nonconsenting 
leaseholder should be required to purchase the commonhold interest, as well as the 
leasehold interest.  

No, this could impact the ability to deal with the asset by the nonconsenting leaseholder.  It is 
analogous to a shared ownership lease where the leaseholder can trade their share in the 
property but a buyer can purchase the existing leaseholders share but can also chose to the 
staircase either partially or fully so as to acquire their preferred share in the property. 

(5) We provisionally propose that the leaseholders should be able to require the freeholder to 
take new 999-year leases over any flats not let to qualifying tenants and that such leases 
should automatically be granted over flats let to statutorily protected non-qualifying tenants 
and shared ownership leaseholders. Do consultees agree?  

No. Why should those who have "old" leases get this benefit along with the accompanying 
detriment to a freeholder – who may have invested on the basis of marriage value and 
income generated from lease extensions. 

(6) We invite the views of consultees as to whether the non-consenting leaseholders’ share 
of the freehold purchase should be capable of being funded:  

(a) by the consenting leaseholders, through the commonhold association which holds the 
commonhold interest;  

(b) by the consenting leaseholders, through a company (owned by them) which acquires the 
commonhold interest;  

(c) by a third-party investor, who acquires a long lease of the commonhold unit superior to 
the non-consenting leaseholder’s lease;  

(d) by granting a leaseback to the freeholder (who may be compelled to accept the lease), 
who acquires a long lease of the commonhold unit superior to the non-consenting 
leaseholder’s lease; and/or  

(e) by any other means. Paragraph 3.104 

No. 

 



 3 

Consultation Question 5. 17.5  

If non-consenting leaseholders are to be required to take a commonhold unit following 
conversion to commonhold (which we call “Option 2”):  

(1) We provisionally propose that that qualifying leaseholders of 80% of the flats in the 
building should be required to support the decision to convert. Do consultees agree?  

Yes and all should be required to contribute towards the cost. 

(2) We provisionally propose that the leaseholders should be able to require the freeholder to 
take the commonhold unit of any flats not let to qualifying tenants and that freeholders should 
automatically become the unit owner in respect of any flats let to statutorily protected non-
qualifying tenants and shared ownership leaseholders. Do consultees agree?  

No.  

(3) We provisionally propose that it should be possible to place a charge over non-
consenting leaseholders’ units to recover their share of the initial freehold purchase price 
upon future sale of their commonhold unit. Do consultees agree?  

No and this question shows no commercial awareness around the way in which a 
flat/apartment is charged to a lender. If the whole purpose of commonhold is to "simplify" 
ownership of this type of property then this proposal flies in the face of that. 

 (4) If consultees do not agree, how should non-consenting leaseholders’ share of the 
purchase price be financed?  

Those who wish to participate fund the shortfall in the purchase price, much as they do now. 

 (5) We invite the views of consultees as to who should be able to provide such finance and 
take the benefit of the charge.  

This is not a viable option. 

(6) We invite the views of consultees as to whether the charge should be set:  

(a) as a fixed amount, representing the non-consenting leaseholder’s share of the initial 
freehold purchase;  

(b) as that fixed amount, with interest;  

(c) as that fixed amount, adjusted in line with house price inflation;  

(d) as a percentage of the final sale price, representing the percentage increase in value of 
the non-consenting leaseholder’s property interest (from leasehold to commonhold) on 
conversion; or  

(e) in some other way.  

(d) a percentage of the final sale price representing contribution toward to commonhold 
conversion payable by the non-consenting leaseholder expressed as a percentage of the 
value of the non-consenting leaseholder’s property at the time of conversion. 

(7) We invite the views of consultees as to what priority this charge should have in relation to 
any pre-existing charges. Paragraph 3.142  

A charge is not a viable option for the reasons stated above. 
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Consultation Question 6. 17.6  

Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-
qualifying tenant on a variable service charge, is required to take a commonhold unit on 
conversion under Option 2, we invite consultees’ views as to whether:  

(1) a cap should be placed on the amount of commonhold costs which are recoverable from 
the former leaseholder or freeholder, to reflect the costs that are recoverable from the non-
qualifying tenant;  

(2) the non-qualifying tenant’s rights should be altered so that he or she no longer has the 
right to challenge service charge costs after they have been incurred, but instead has the 
same rights to challenge commonhold costs as other unit owners; or  

(3) any other approach would fairly protect and balance the competing interests of the 
leaseholder or freeholder, and the non-qualifying tenant. Paragraph 3.143  

Option 2 is not supported. 

Consultation Question 7.  

17.7 Under Option 2, we provisionally propose that:  

(1) those wishing to convert (with less than unanimous consent) should be required to seek 
the prior authorisation of the First-tier Tribunal (Property Chamber) or Residential Property 
Tribunal in Wales (“the Tribunal”); and  

(2) the Tribunal should be required to authorise a conversion to commonhold unless: (a) the 
necessary consents have not been obtained; (b) the terms of the CCS do not adequately 
protect the interests of nonconsenting leaseholders; and/or (c) the applicants refuse to adopt 
the Tribunal’s proposed revisions to ensure the CCS sufficiently protects the interests of non-
consenting leaseholders. Do consultees agree? Paragraph 3.144  

Option 2 is not supported  

Consultation Question 8.  

17.8 We provisionally propose that on conversion to commonhold, tenancies granted for 21 
years or less should continue automatically on conversion and that the consent of such 
tenants should not be required in order to convert to commonhold. Do consultees agree? 
Paragraph 3.152  

This is academic, very few residential tenancies are granted for 21 years or less. 

Consultation Question 9.  

17.9 We invite consultees’ views as to whether it should be possible for charges to transfer 
automatically from the leasehold title to the commonhold unit title on conversion to 
commonhold, without requiring lenders’ consent. Paragraph 3.172  

No - lenders are entitled to be notified of any changes. An upgraded title is beneficial to a 
lender and does not impact on its security, where as a change in the tenure against which a 
lender has security should be notified. 

Consultation Question 10.  

17.10 We have set out two options for setting the threshold of leaseholder support which 
should be required to convert to commonhold. The first would be to require leaseholders 
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(who are qualifying tenants under enfranchisement legislation) owning at least 50% of the 
flats in the building to consent, provided nonconsenting leaseholders are able to retain their 
leasehold interest on conversion to commonhold (Option 1).  

The second would be to require leaseholders (who are qualifying tenants under 
enfranchisement legislation) owning at least 80% of the flats in the building to consent, on 
the basis that non-consenting leaseholders are required to take a commonhold unit on 
conversion (Option 2).  

17.11 We invite consultees’ views as to whether they prefer Option 1 or Option 2.  

Neither. 

Commonhold on newbuild developments will not be widely adopted until it has the support of 
high-street lenders. The lacklustre response to this tenure the 1990's demonstrates the 
apathy that the lending and property industries have towards commonhold tenure.  

17.12 We invite consultees’ views as to any other options for setting the threshold of 
leaseholder support for conversion, other than Options 1 and 2, which strike an appropriate 
balance between the interests of those wishing to convert and nonconsenting leaseholders, 
and provide a mechanism for financing the freehold purchase. Paragraph 3.182 

I have never seen a freehold small block purchase funded by burrowing. 

Consultation Question 11.  

17.13 We provisionally propose that, where the freeholder refuses to consent to conversion, 
the leaseholders will need to follow the collective enfranchisement process to purchase the 
freehold in order to convert to commonhold. Do consultees agree? Paragraph 4.18  

Yes although the question has to be posed why then the need to convert commonhold? . 
Why incur costs to reinvent the wheel? 

Consultation Question 12.  

17.14 We provisionally propose that, to simplify the procedure for converting to commonhold, 
any consents given in support of the conversion should not automatically lapse after 12 
months. Do consultees agree?  

No - this is not practical and will impact on the disposal of freehold reversions. 

17.15 We invite consultees’ views as to whether leaseholders should be able to withdraw 
their individual consent to conversion after the Claim Notice has been served, or whether 
leaseholders should be required to make a collective decision no longer to proceed with the 
conversion. Paragraph 4.43  

Yes - circumstances change. 

Consultation Question 13.  

17.16 We provisionally propose that (in addition to the freeholder) it should be possible for 
leaseholders who are in the process of acquiring the freehold by collective enfranchisement, 
to apply to HM Land Registry to create a new commonhold. Do consultees agree?  

No - the land registry cannot deal with its current caseload, leave alone dealing with 
members of the public in such an application. 
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17.17 We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be granted new security over the commonhold unit 
after conversion, a deed of substituted security provided to HM Land Registry will act as 
sufficient evidence that this condition has been fulfilled. Do consultees agree? Paragraph 
4.49 

No. 

Consultation Question 14.  

17.18 Where the freehold of the building is owned by the leaseholders collectively through a 
freehold management company (a “FMC”), we provisionally propose that the common parts 
of the building should be transferred to a new commonhold association as part of the process 
of conversion to commonhold (rather than the FMC changing its articles to become a 
commonhold association, where this is possible). Do consultees agree? Paragraph 4.59  

No. 

Consultation Question 15.  

17.19 We invite consultees’ views as to whether, taking into account our provisional 
proposals set out in questions 11 to 14, the conversion procedure would operate 
satisfactorily.  

Please seek views from experts on the enfranchisement processes  

17.20 We invite consultees’ view on what changes could be made to simplify the procedure 
and make it more cost-effective. Paragraph 4.61  

Please seek views from experts on the enfranchisement  

Consultation Question 16.  

17.21 We provisionally propose that any new management structure needs to meet the 
following objectives:  

(1) Provide the ability to separate out the management of a variety of different interests within 
the same development, in particular by:  

(a) differentiating voting rights, so that those affected by a decision are entitled to participate 
in making that decision, and no one else is able to do so; and  

(b) allowing shared costs to be allocated in different ways to ensure that only those 
benefitting from a service pay for it.  

(2) Provide a framework which can be used to regulate the relationship between more than 
one building where there are shared areas, such as shared car parks or gardens.  

(3) Strike an appropriate balance between standardisation and flexibility.  

(4) Facilitate consumer protection to ensure that abuses that have arisen in the residential 
leasehold context cannot be transposed into commonhold. Do consultees agree?  

All that these proposals do is add complexity. In a simple block why are differentiating voting 
rights so important? It is apparent that those who are undertaking the consultation have 
never been on the coalface of block management nor sought to convey this type of unit. 

The average flat/apartment owner has not read the memorandum and articles of association 
of their management company in-depth and rarely attends any form of company meeting, 
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instead preferring to leave day-to-day management to an experienced managing agent. 
Adding more layers of complexity is unhelpful. 

17.22 Are there any other objectives which should be added to the list above? Paragraph 
5.15 

No.  

Consultation Question 17.  

17.23 We provisionally propose that commonholds with sections (which are not individual 
corporate bodies) should be introduced as a management structure to make commonhold 
workable for more complex developments. Do consultees agree?  

No 

17.24 If consultees do not agree, do consultees prefer either the flying commonhold model or 
layered commonhold model? If so, how do consultees suggest addressing the issues with 
these models?  

Neither 

17.25 Are consultees aware of any other options we should be considering? Paragraph 5.55  

No 

Consultation Question 18.  

17.26 We provisionally propose that it should be optional, rather than mandatory, for a 
section committee to be set up for each section in a commonhold. Do consultees agree?  

Yes, this could create over complexity where the section was just to facilitate a simple 
differentiation between one unit and another. 

17.27 If consultees disagree, which powers do consultees think should be given compulsorily 
to those committees? Paragraph 5.71  

N/A 

Consultation Question 19.  

17.28 We invite consultees’ views as to whether delegation to section committees should be 
collateral or exclusive; whether this should vary for different powers; or whether it should be 
for each commonhold to decide. Paragraph 5.78  

Is this not simply re-branding the provisions currently covered in a Management Company 
Memorandum and Articles of Association? 

Consultation Question 20.  

17.29 We invite consultees’ views as to whether:  

(1) directors should be able to revoke or alter the powers delegated to a section committee 
as they wish;  

(2) section committees affected by an alteration of delegated powers should be given the 
ability to apply to the Tribunal; or  

(3) the directors should have to apply to the Tribunal in order to alter or revoke a delegation. 
Paragraph 5.81  
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How practical is the involvement of a Tribunal in this type of situation?  

Consultation Question 21.  

17.30 We provisionally propose that a new section should be able to be created by:  

(1) the developer, at the outset; and  

(2) the commonhold association at a later date. Do consultees agree?  

Yes. 

17.31 If the commonhold association is allowed to create sections after it has been set up, 
we provisionally propose that this decision should be approved by special resolution, with the 
additional requirement that at least 75% of the total votes held by the unit owners who would 
be part of the new section must have been cast in favour of creating the section. Do 
consultees agree?  

No, apathy would prevent progress.  There should be a requirement for 75% of the votes 
cast to create a special resolution in this respect. 

17.32 We provisionally propose that unit owners affected by the introduction of a new section 
should be given the option of applying to the Tribunal. Do consultees agree? Paragraph 5.88  

Yes. 

Consultation Question 22.  

17.33 We provisionally propose that qualifying criteria for sections should be introduced, so 
that sections can only be created to give separate classes of vote to:  

(1) residential and non-residential units;  

(2) non-residential units, which use their units for significantly different purposes;  

(3) different types of residential units (such as flats and terraced houses);  

(4) separate blocks in the same development; and  

(5) other premises falling within the commonhold which, in the interests of practicality and 
fairness, should form a separate section. Do consultees agree?  

Yes. 

Are there any other criteria which consultees feel should be added to the list? Paragraph 
5.94 

Residential units which are let out as opposed to owner occupied.  

Shared ownership properties – currently registered providers have nominee provisions to 
permit those occupying a shared ownership property to become involved with the 
management company if so nominated. 

Consultation Question 23.  

17.34 We provisionally propose that it should be possible for sections to consist of a single 
unit. Do consultees agree? Paragraph 5.96  

Yes 
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Consultation Question 24. 17.35 We provisionally propose that to combine two or more 
sections, a special resolution of the commonhold association should be required. 
Additionally, 75% of the votes cast by the unit owners in the sections that are to be combined 
must have been in favour. Do consultees agree?  

No, it should be 75% of votes cast. 

17.36 We provisionally propose that unit owners affected by sections being combined should 
be given the right to apply to the Tribunal as an additional protection. Do consultees agree? 

Yes. 

17.37 We provisionally propose that there should be no criteria which must be met before 
two or more sections in a commonhold can be combined. Do consultees agree? Paragraph 
5.101 

Subject to the above, yes.  

Consultation Question 25.  

17.38 We invite consultees’ views as to whether statutory development rights should apply 
automatically so as to avoid the need to reserve express rights in the CCS.  

Yes, this would support the flexibility to develop the estate as intended. 

17.39 We invite consultees’ views as to whether such statutory rights should be drawn widely 
to include all matters which are likely to apply in commonhold developments, including (but 
not limited to) the right to add land, to make consequential variations to commonhold 
contributions and voting rights, and rights of access. Paragraph 6.65  

This is nothing new and phases are added framework provided by the traditional 
Management Company set up.  

Consultation Question 26.  

17.40 We provisionally propose that there should be no specific statutory provisions for the 
appointment of developers’ directors. Instead, a developer’s ability to appoint directors 
should depend on the number of units it retains. Do consultees agree?  

No - this is impractical as handover of the common parts has a time lag. The developer 
needs to retain control during this period. 

17.41 We provisionally propose that developers should be able to exercise all voting rights 
associated with the units of which they are the registered owners. Do consultees agree? 
Paragraph 6.67  

Yes, however for the reasons stated in 17.40, if service charges are not being collected then 
voting rights for plot owners should not click in. 

Consultation Question 27.  

17.42 Currently, the Commonhold Regulations place certain restrictions on a developer’s 
exercise of development rights:  

(1) the developer must not exercise rights in a way which would interfere unreasonably with 
unit owners’ enjoyment of their units or their ability to exercise rights granted by the CCS;  

(2) the developer may not remove land from the commonhold which forms part of a unit 
unless the owner of that unit provides written consent;  
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(3) any damage caused to the commonhold land by the developer should be remedied as 
soon as reasonably practicable; and  

(4) the developer may not exercise development rights if the works for which the right was 
granted have been completed (excluding the developer’s right to market units).  

17.43 We invite consultees’ views as to whether any further restrictions should be introduced 
on the use of development rights: in particular, whether a time limit should be imposed on the 
exercise of these rights (and if so, what this time limit should be). Paragraph 6.69  

These are matters for contract negotiation and not regulation. 

Consultation Question 28.  

17.44 We provisionally propose that “anti-avoidance” provisions should be introduced to 
ensure that the developer does not attempt to secure a greater degree of control by:  

(1) taking powers of attorney from the purchasers (or seeking to control votes in any other 
way); or  

(2) attempting to control how unit owners vote by inserting terms in the purchase contracts. 
Do consultees agree? Paragraph 6.71 

No - until such time as all units on a development have been sold. 

Consultation Question 29.  

17.45 We invite consultees’ views as to what advantages there are (if any) of the transitional 
period in the registration procedure for new commonhold developments. Paragraph 6.72 

None, where appropriate development rights are given. 

Consultation Question 30.  

17.46 We invite consultees’ views as to whether any requirements of company law (such as 
to make an annual confirmation statement, and to file accounts) should be relaxed for 
commonhold associations. Paragraph 7.67  

The provision of service charge accounts are a requirement of the UK Finance Handbook. 
On re-sale conveyancers are required to see three years of service charge accounts to 
check for expenditure patterns. 

Consultation Question 31.  

17.47 We invite consultees’ views as to whether there are particular difficulties in applying 
CVAs to commonhold associations.  

No. 

17.48 We invite consultees’ views as to whether the CVA procedure needs any adaptations 
to make it more relevant and effective in dealing with commonhold associations in financial 
difficulties. Paragraph 7.68  

On new build developments, most plot transfers contain "reverse" provisions whereby the 
developer takes back the management obligations for the communal areas in the event of a 
management company failure. This protection should remain. 
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Consultation Question 32.  

17.49 We provisionally propose that it should not be possible for creditors directly to petition 
for a commonhold association to be wound-up, and a liquidator appointed. Instead, a petition 
could lead to the court appointing a commonhold administrator, who would carry out the 
necessary duties. Do consultees agree?  

Yes – see 17.48 above. 

17.50 We provisionally propose that a commonhold administrator should then be able to 
petition for the association to be wound-up only if the commonhold association is irretrievably 
insolvent. Do consultees agree? Paragraph 7.70  

Yes, so long as there are sufficient protections in place in regard to the ownership of the 
Freehold estate for the unit holders. 

Consultation Question 33. 17.51 We provisionally propose that the law should be clarified to 
ensure that there is a presumption that, on the insolvency of a commonhold association, a 
successor association should usually be appointed. Do consultees agree?  

Yes 

17.52 We invite consultees’ views as to whether there are circumstances in which it would 
not be appropriate for the court to appoint a successor association and, if so, what these 
circumstances are.  

None 

17.53 We provisionally propose that the court should have discretion as to whether to impose 
conditions for a successor association to be appointed. Do consultees agree?  

Yes 

17.54 We invite consultees’ views as to:  

(1) what conditions might be imposed; and  

(2) if the court’s discretion is to be structured, what factors the court should take into account. 
Paragraph 7.72  

The appointment of professionals to assist in the administration of the Commonhold 
Association where it is clear that the Directors lack the required financial or organisational 
acuity. 

The requirement for a reserve fund to be generated. 

The requirement for appropriate insurances to be in place. 

Consultation Question 34.  

17.55 We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit 
owners to reduce the level of indebtedness of the association. Do consultees agree?  

Yes 

17.56 We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit 
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owners to make up for the shortfall in contributions from members who are bankrupt or from 
whom it is impossible to recover their contributions. Do consultees agree? Paragraph 7.76  

Yes 

Consultation Question 35.  

17.57 We provisionally propose that it should be possible for the CCS to impose restrictions 
on the short-term letting of units. Do consultees agree?  

Define short term if Airbnb and the like – yes, if AST – no. 

17.58 We invite consultees’ views as to how to ensure that any restriction on short-term 
letting does not prevent units being rented in the private or social rented sector. In particular:  

(1) in relation to the private rented sector, we invite views on whether any restriction imposed 
by a CCS should be confined to lettings made for less than six-months, or for any other 
specified period;  

(2) in relation to the social rented sector, we invite views on whether any restriction imposed 
by a CCS should not be able to apply to particular landlords, such as registered providers of 
social housing and housing associations, or whether there are other ways of ensuring that 
such lettings cannot be prohibited in the CCS. Paragraph 8.35  

A de minimis tenancy term could be established and incorporated into the rules around 
restrictions.   

Consultation Question 36.  

17.59 We provisionally propose that event fees should be prohibited within commonhold, 
except for any specific circumstances expressly permitted by statute. Do consultees agree?  

No - the service charge contribution pot has to be balanced.  

17.60 We invite consultees’ views as to whether an exception to the proposed prohibition on 
event fees should be made for specialist retirement properties within commonhold.  

See above. 

17.61 We invite consultees’ views as to whether there are any other circumstances (apart 
from specialist retirement properties) in which event fees should be permitted within 
commonhold. Paragraph 8.43  

Key workers and those on low incomes could benefit equally from such provisions to defer 
service charge payments either until they can repay the deferred element or dispose of the 
property. 

Consultation Question 37. 17.62 We invite consultees’ views as to whether any further 
restrictions should be put in place to limit which local rules may be added to the CCS. 
Paragraph 8.47  

None. 

Consultation Question 38. 17.63 We provisionally propose that a higher threshold for 
amending the CCS should be introduced, which may apply to some or all local rules. Do 
consultees agree?  

No, this works both ways so any change to a local rule which proves unfavourable can be 
reversed. 
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17.64 We invite consultees’ views as to:  

(1) what voting threshold should be required to amend local rules;  

(2) when there should be a right to apply to the Tribunal in relation to amendments of the 
CCS; and  

(3) whether the threshold should be the same for amending all local rules, or whether rules 
should be differentiated. If consultees are of the view that rules should be differentiated, we 
invite views as to how the threshold for introducing a rule in an area on which the CCS is 
currently silent should be determined. Paragraph 8.68  

60% of those present and voting with a specified percentage or unit holders required have 
voted (either in person, digitally, by post or proxy) to be quorate. 

Consultation Question 39.  

17.65 We provisionally propose that the mandatory provisions of the CCS should be 
contained in the regulations, but not be reproduced in the CCS. Do consultees agree?  

No, the average person would find this confusing. 

17.66 If so, we invite consultees’ views as to whether the directors of the commonhold 
association should be under a duty to provide copies of the most up-to-date standard 
provisions contained in the regulations, along with a copy of the CCS, to any new 
purchasers, and should provide copies of the updated standard provisions to all unit owners 
as and when changes are made. Paragraph 8.77  

N/A 

Consultation Question 40.  

17.67 Should our provisional proposals to introduce sections be implemented, we 
provisionally propose that it should be possible to add schedules to the CCS, where the 
rights and obligations applying to a specific section can be collated. Do consultees agree? 
Paragraph 8.80  

Yes, this would be necessary, for example, for sectional rules relevant to the amenities 
exclusively enjoyed by the unit holders in that section. 

Consultation Question 41.  

17.68 We invite consultees’ views as to whether there are any new terms, other than those 
we have asked about in this Consultation Paper, which should be added to the prescribed 
terms of the CCS (that is, rules which should apply to every commonhold, rather than local 
rules which can optionally be adopted by individual commonholds). Paragraph 8.83  

The requirement for a reserve fund to ensure that the Commonhold Association has 
appropriate assets for repairs and maintenance both for cyclical and emergency repairs as 
well as improvements. 

Consultation Question 42.  

17.69 We provisionally propose that the procedure for the election of directors of a 
commonhold should be simplified, so that the prescribed articles of association provide that 
directors should be elected at a general meeting, and also may be co-opted by the existing 
directors. Do consultees agree? Paragraph 9.32  



 14 

Yes 

Consultation Question 43.  

17.70 We provisionally propose that, if a commonhold association cannot find members able 
and willing to serve as directors, and is also unwilling to appoint professional directors, any 
member of the association should be able to apply to a court or tribunal for professional 
directors to be appointed, who would then be paid by the association. Do consultees agree?  

Yes 

17.71 We provisionally propose that, if members should be able to make such an application, 
then someone with a mortgage or other charge over a unit should also be able to do so. Do 
consultees agree?  

Yes 

17.72 We provisionally propose that, if it should be possible for an application to appoint 
directors to be made, it should be heard by the First-tier Tribunal (Property Chamber) (in 
Wales, the Residential Property Tribunal). Do consultees agree? Paragraph 9.36  

Yes 

Consultation Question 44.  

17.73 We invite consultees’ views as to whether a problem is likely to arise whereby a single 
investor, or a group of investors, who own a majority of units, run a block in their own 
interests in order to “squeeze out” other owners.  

Theoretically, yes. 

17.74 If it is felt that problems are likely to arise, then we invite consultees’ views as to the 
following:  

(1) whether the concept of “persistent failure to comply with the CCS in some material 
respect”, offers a satisfactory basis upon which a court or tribunal could intervene on an 
application by a unit owner;  

(2) whether such applications should be made to the court or the Tribunal;  

(3) whether, the court or Tribunal should have the power to appoint directors, and to make 
the supplementary orders set out in paragraph 9.48 above, should they be required;  

(4) whether it would be necessary for the court or tribunal to exercise continuing supervision 
over the directors who were appointed; and  

(5) whether other solutions could be used to address the difficulty. Paragraph 9.51 

Yes to (1) to (4) at the Tribunal’s discretion. 

Consultation Question 45. 17.75 We seek consultees’ views on whether their experience with 
other leaseholder controlled companies (Freehold Management Companies, Residents’ 
Management Companies and right to manage companies) leads them to believe that 
provisions for proxy voting may be abused, and, if so, in what way or ways.  

Possible, but no experience of this.  

17.76 We further seek consultees’ views on whether any such abuses could be prevented or 
mitigated by:  
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(1) a restriction on the number of proxy votes that any individual might hold; or  

(2) some other device (please specify). Paragraph 9.58  

Postal or digital votes could also be provided for so that those who could not make it to the 
meeting could still vote themselves. 

Consultation Question 46.  

17.77 We provisionally propose that legislation should deem that the commonhold 
association has an insurable interest in the parts of the building which are owned by the unit 
owners. Do consultees agree?  

Yes 

17.78 We provisionally propose that legislation should require the commonhold association 
to reinstate or rebuild (as appropriate) the whole of a horizontally divided building – including 
the parts owned by the unit owners – in order to satisfy the indemnity principle within 
insurance law. Do consultees agree?  

Yes 

17.79 We invite consultees’ views as to whether any other legal difficulties would arise in 
arranging buildings insurance for commonholds which have not been addressed by these 
proposals. Paragraph 9.87  

No knowledge.  

Consultation Question 47.  

17.80 We provisionally propose that the CCS should be amended so as to require that either 
a copy of the buildings policy and schedule, or sufficient details of it, should be supplied to all 
unit owners on or before they acquire a unit, and whenever the terms of the policy change. 
Do consultees agree?  

Yes, along with all other information comparable to the leasehold equivalent set out in the 
Leasehold Property Enquiry Form (LPE1) or such equivalent form created for Commonhold. 

17.81 We provisionally propose that the commonhold association should confirm to unit 
owners and their mortgage lenders that the insurance is in existence on an annual basis, and 
when reasonably required at other times. Do consultees agree? Paragraph 9.90  

No 

Consultation Question 48.  

17.82 We invite consultees’ views as to whether public liability insurance (that is, insurance 
against liability as an occupier and also as a property owner) is likely to be generally 
available for commonhold associations.  

Not known. 

17.83 If it is generally available, we provisionally propose that details of minimum cover, 
permissible exclusions and excesses, and so on, should be prescribed in regulations to be 
made by the Secretary of State. Do consultees agree? Paragraph 9.93  

Yes 

Consultation Question 49.  
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17.84 We provisionally propose that the commonhold community statement should contain 
an express power for the commonhold association to take out directors’ and officers’ 
insurance. Do consultees agree? Paragraph 9.96  

Yes 

Consultation Question 50.  

17.85 We provisionally propose that the provisions in the prescribed commonhold community 
statement requiring the repair of the common parts should be extended to require also 
“renewals”; that is, the replacement of “like with like” if something should be beyond 
economic repair. Do consultees agree?  

Yes 

17.86 We provisionally propose that the installation of adequate thermal insulation should be 
deemed to be a repair. Do consultees agree?  

Yes 

17.87 We provisionally propose that it should be possible for the repairing obligations 
required by the CCS to be supplemented by a local rule requiring a higher standard of repair, 
if appropriate. Do consultees agree?  

Yes 

17.88 We provisionally propose that, with horizontally-divided buildings (so including all flats), 
matters relating to the internal repair of units should be left to local rules. Do consultees 
agree?  

Yes.   

17.89 We provisionally propose that with vertically-divided buildings (that is, all houses, 
whether detached, semi-detached or terraced) all matters relating to repair (whether internal 
or external) of the units should be left to local rules. Do consultees agree? Paragraph 9.111  

Yes, subject to them being kept in a good state of repair. 

Consultation Question 51.  

17.90 We invite consultees’ views as to whether rights of entry are best left to local rules, or 
whether rights of entry should be prescribed.  

Rights of entry should be prescribed. 

17.91 If rights of entry are prescribed, we invite consultees’ views as to whether it is 

Yes 

House – no prescribed rights. 

Flats/apartments need rights of entry in case of emergency or for maintenance.  

Commonhold should not alter necessary rights which are familiar and accepted by 
conveyancers and property occupiers as these are designed to give protection e.g. right of 
entry into a flat in the event of a flood which is causing issues on a lower floor.  
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17.92 If it is necessary to distinguish between different types of building, we invite 
consultees’ views as to:  

(1) whether the distinction should be between those that are horizontally divided, and those 
that are vertically-divided; and  

(2) if some other distinction is more appropriate, what that should be.  

Whilst the vertical division appears pragmatic, consideration should also be given to parts of 
a building which might currently form a flying freehold where ostensibly the rest of the 
building is a vertically divided unit, for example coach houses. 

17.93 We invite consultees’ views as to what, in each case, the appropriate rights of entry 
would be. Paragraph 9.128  

Current entry rights exercised in leasehold would seem appropriate eg on reasonable notice 
and reasonable frequency for reasonable purposes. 

Consultation Question 52.  

17.94 We provisionally propose that the commonhold community statement should be 
amended to provide that alterations to the common parts which are incidental to internal 
alterations made by a unit owner to his or her own unit should not require the consent of the 
members by an ordinary resolution. Do consultees agree?  

No - this would make for a free for all. 

17.95 We provisionally propose that the giving of consent to such proposals should be 
delegated to the directors. Do consultees agree?  

Yes 

17.96 We invite consultees’ views as to whether:  

(1) “minor alterations to the common parts” should be defined as we have outlined at 
paragraph 9.137 above; or  

(2) some other criterion could be adopted to distinguish minor alterations from those which 
should continue to require the consent of an ordinary resolution by the members. Paragraph 
9.139  

A definition of what would be required to be referred for an ordinary resolution would provide 
certainty rather than trying to create an exhaustive list of minor alterations. 

Consultation Question 53.  

17.97 We invite consultees’ views as to whether existing long-term contracts have been a 
problem which leaseholders have encountered.  

No experience of these. 

17.98 If they have, then we further invite leaseholders to let us have examples. Paragraph 
9.152 

Consultation Question 54.  

17.99 We provisionally propose that commonhold associations should be given the right, 
within a set period from the date when the unit owners take effective control of the 
commonhold association, to cancel contracts which were entered into by the association 
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before that date. (It would be necessary to define these terms so as to exclude the scenario 
where the units were “sold” to associates of the developer). Do consultees agree?  

Yes 

17.100 We provisionally propose that a “long-term contract” should be defined as a contract 
which must run for more than 12 months. Do consultees agree? If not, what longer or shorter 
period would be appropriate?  

No 24 months is not excessive certain agreements, e.g. a lift maintenance agreement. 
Management time needs to be factored in to contracts. The "on cost" of changing an contract 
could be more than a saving for ending the contract early. 

17.101 We provisionally propose that a commonhold association should have to exercise this 
right within six months from the commonhold coming under the effective control of the unit 
owners (being actual “arms-length” purchasers of the units). Do consultees agree? If not, 
what longer or shorter period would be appropriate? Paragraph 9.154  

Yes 

Consultation Question 55.  

17.102 We invite consultees’ views as to the difficulties that can arise when the long-term 
contract includes the hire of equipment which remains the property of the contractor and 
which they have reserved the right to remove if the contract should be terminated. We would 
appreciate any examples of contracts involving the hire of equipment, or of long-term 
contracts generally, that consultees are able to provide. Paragraph 9.157  

We have no examples available. 

Consultation Question 56.  

17.103 We provisionally propose that the proposed contributions to shared costs should 
require the approval of the members of the commonhold association. This approval would 
generally be given by a resolution passed in a general meeting, though it could be passed by 
the written procedure. Do consultees agree?  

Yes 

17.104 We provisionally propose that this approval should be given by an ordinary resolution 
(over 50% majority), rather than by a special resolution (at least 75% majority). Do 
consultees agree?  

Yes 

17.105 We invite consultees’ views as to the suggestion that if the proposed level of 
contributions failed to secure approval, the level of contributions required in the previous 
financial year should continue to apply.  

Yes 

17.106 We invite consultees’ alternative proposals to address the issue of what should 
happen if the directors’ proposed level of commonhold contributions fail to obtain approval. 
Paragraph 10.35  

Consideration should be given to those who do not necessarily disagree with the level of 
expenditure but do not have the budget to afford it.  This should not necessarily mean the 
plans of the Commonhold Association should be rejected. 
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Consultation Question 57.  

17.107 We provisionally propose that it should be possible for the CCS to include, as a local 
rule, an index-linked “cap” on the amount of expenditure which could be incurred on the cost 
of improvements. Do consultees agree?  

Yes 

17.108 We provisionally propose that it should be possible for the CCS to include, as a local 
rule, an index-linked “cap” on the amount of expenditure which could be incurred annually on 
the cost of “enhanced services”, as described in paragraph 10.40(1). Do consultees agree?  

Yes 

17.109 We provisionally propose that if a CCS contained such a “cap”, then it could be 
removed only with the unanimous consent of the unit owners, or with the support of 80% of 
the available votes, and the approval of the Tribunal. Do consultees agree?  

Yes 

17.110 We provisionally propose that any application by a unit owner to challenge proposed 
expenditure should be made before it was incurred, and expenditure should not be open to 
challenge later. Do consultees agree? Paragraph 10.41  

Yes 

Consultation Question 58. 17.111 We provisionally propose that it should be compulsory for 
a commonhold association to have some form of reserve fund. Do consultees agree?  

Yes. The reserve fund to be held in trust. 

Unspent contributions should not be released back to unit holders at the end of their 
ownership. 

17.112 We provisionally propose that the scheme for the financing of the commonhold 
should continue to distinguish between contributions for shared (current) expenditure, and 
contributions to the reserve fund or funds. Do consultees agree?  

Yes 

17.113 We provisionally propose that no minimum annual contribution towards the reserve 
fund should be specified. Do consultees agree?  

Yes – but good estate management principles should be encouraged to ensure that there is 
no future reserve fund deficit.  

17.114 We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate.  

See above. 

17.115 We provisionally propose that the directors of commonhold associations should be 
able to set up such designated reserve funds as they see fit. Do consultees agree?  

Yes, subject to providing reasonable calculations of the figures and what they cover. 

17.116 We provisionally propose that it should also be possible for the members of a 
commonhold association to require, by ordinary resolution, that a designated reserve fund or 
funds should be set up. Do consultees agree?  
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If reserve funds are not made compulsory then we agree. 

17.117 We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose for which 
the designated reserve fund was set up. Do consultees agree?  

Yes, subject to the unit holders being able to vote to utilise the reserve funds. 

17.118 We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to insolvency 
proceedings. Do consultees agree?  

Yes, subject to the unit holders being able to vote to utilise the reserve funds to avoid 
insolvency. 

17.119 We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, and with the 
approval of the Tribunal. Do consultees agree?  

It should be either 80% majority or Tribunal judgement. 

17.120 We invite consultees’ views as to whether the directors (or the members in a general 
meeting) should be able to “borrow” from a reserve fund in order to meet a shortfall in 
meeting other expenditure, and, if so, what safeguards, if any, would be appropriate.  

Obviously, yes subject to safeguards such as a percentage contribution from unit holders 
against the reserve fund contribution and an agreed plan to restore the reserve fund to the 
amount necessary to meet future expenditure. 

17.121 We provisionally propose that the proposed annual contributions to the reserve fund 
or funds should be approved by the members in the same way as the contributions to current 
expenditure, and, if possible, at the same time. Do consultees agree? Paragraph 10.71  

Yes. 

Consultation Question 59.  

17.122 We provisionally propose that it should be possible to allocate to individual units 
within a commonhold different percentages that it must contribute towards different “heads” 
of cost. Do consultees agree?  

Yes, where reasonable so to do. 

17.123 We invite consultees’ views as to whether each commonhold should have total 
flexibility in how different costs are allocated, or whether there should be any limitations on 
their ability to do so. Paragraph 10.96  

Yes.  

Consultation Question 60.  

17.124 We provisionally propose to retain the possibility of varying the percentage of 
expenditure allocated to each unit, by amending the CCS by special resolution. Such 
amendments would remain subject to a unit owner’s right not to have a significantly 
disproportionate amount of the contributions to shared costs, or the reserve funds, allocated 
to his or her unit. Do consultees agree?  

Yes 
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17.125 We invite consultees’ views as to whether:  

(1) it is likely to be fair and workable to consider any proposed variations to contributions to 
shared costs, and the reserve funds, on the basis that the originally allocated percentage 
was fair; and  

(2) safeguards need apply only if the allocated percentage is altered.  

Modern lease drafting permits variation, so why is this necessary?  

17.126 We invite consultees’ views as to whether internal floor area would offer a satisfactory 
default basis on which to allocate financial contributions in purely residential commonholds.  

No this proposal is to generic. 

17.127 We invite consultees’ views as to whether internal floor area would offer a satisfactory 
default basis on which to allocate financial contributions in commonholds which include (a) 
commercial and residential units and (b) commercial units of different kinds. If not, we invite 
views on alternative methods. Paragraph 10.100  

This could work where sections have been applied and the contribution percentages are 
allocated within the sections which apply to the unit. 

Consultation Question 61.  

17.128 We provisionally propose that the current scheme for the issue of a Commonhold 
Unit Information Certificate (“CUIC”) on the sale of a unit should in its essentials be retained. 
Do consultees agree?  

Once again, it appears that the wheel is being reinvented. The conveyancing process works 
on the basis of standard forms, so the sensible thing is an adjustment to LPE 1 to make it 
applicable to commonhold units. Conveyancing costs will increase if this change to tenure 
significantly impacts on the process that has already been inputted into case management 
systems. Very simply it is unlikely to be worth the time and financial investment of designing 
workflows for a limited number of commonhold units. 

17.129 We invite consultees’ views as to whether the possibility of further contributions 
(emergency contributions, or contributions to the reserve fund or funds) falling due after the 
issue of a CUIC is likely to present practical problems to conveyancers.  

Yes. Is the CUIC process robust enough to look into the future in the event that works are 
pending or service charge accounts are not up-to-date? In terms of balancing the books how 
can the current system of retentions be negated? 

17.130 We provisionally propose that, once a CUIC has been issued, an incoming unit owner 
should not be liable for further contributions which fall due, unless the commonhold 
association or its agent has notified the current owner’s conveyancers of the further liabilities. 
Do consultees agree?  

No - transactions can take months rather than weeks and this is not practical. 

17.131 We provisionally propose that the maximum fee for a commonhold association to 
issue a CUIC should be set by regulation, and kept under review. Do consultees agree?  

No. 

17.132 We invite consultees’ views as to whether the lack of any sanction or convenient 
remedy for the failure on the part of the commonhold association to issue a Commonhold 
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Unit Information Certificate within the prescribed 14-day period is likely to cause problems in 
practice.  

Yes, if there is no reason for them to do it, where is the incentive to provide it efficiently?  The 
situation in leasehold demonstrates this with significant numbers of transactions showing 50+ 
days for information to be provided necessary for the conveyancing process. 

17.133 We further invite consultees’ views on how best this may be resolved.  

No opinion. 

17.134 We invite consultees’ views as to whether a Commonhold Unit Information Certificate 
should be conclusive once issued; or whether it should be possible for it to be amended if an 
error is spotted after it has been issued.  

Due to the length of time that transactions take, there should be the ability to update and 
errors are made which need to be rectified. 

17.135 We further invite consultees’ views on what problems would arise in practice if a 
Commonhold Unit Information Certificate could be amended; and on how these might be 
addressed. Paragraph 10.118  

An interim CUIC is needed at the outset of a transaction with a final CUIC being issued when 
the completion date is known. This is not dissimilar to the redemption statement process for 
the discharge of a mortgage. 

Consultation Question 62.  

17.136 We invite consultees’ views as to whether the need for unit owners to obtain the 
consent of their mortgage lender to support the commonhold association granting a fixed or 
floating charge is likely to be a significant difficulty in raising emergency funding.  

Yes – this will cause difficulties, as lenders will need to be made aware of any charge being 
granted. 

17.137 If consultees consider that there might be difficulties, we invite views on what 
measures could be put in place to alleviate these difficulties, including whether the Tribunal 
should be able to override a mortgage lender’s refusal to give consent. Paragraph 11.28  

An override by the Tribunal would be required. This is likely to take time and cost. 

Consultation Question 63.  

17.138 We provisionally propose that express provision should be made for a commonhold 
association to grant a floating charge. Do consultees agree?  

Yes 

17.139 We provisionally propose that a charge over the common parts or a floating charge 
should only be able to be granted when either:  

(1) The unit owners unanimously consent to the charge: or  

(2) 80% of the unit owners consent to the charge, and approval is obtained from the First-tier 
Tribunal (Property Chamber) or the Residential Property Tribunal Wales. Do consultees 
agree? Paragraph 11.36  

Yes, so long as it is 80% of those voting. 
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Consultation Question 64.  

17.140 We provisionally propose that it should be possible for a commonhold association 
(having obtained the requisite consent) to grant a charge over part of the common parts. 
Where such a charge is granted, the part of the common parts so charged may be registered  

For the avoidance of doubt, the area covered by the charge should be delineated on the title 
plan for the common parts. 

Consultation Question 65.  

17.141 We provisionally propose making an exception to the prohibition on residential leases 
over seven years, and leases granted at a premium, for shared ownership leases which 
contain the fundamental clauses prescribed by Homes England in England or the Welsh 
Government in Wales. Do consultees agree? Paragraph 12.30  

Yes. 

Consultation Question 66.  

17.142 We provisionally propose that in new commonhold developments, the model shared 
ownership lease should require the shared ownership leaseholder to comply with all terms of 
the CCS. Do consultees agree? 17.143  

Yes. 

We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold association in 
place of the shared ownership provider, apart from a decision to terminate, which should be 
exercised jointly with the provider. Do consultees agree?  

Only on final Staircasing. 

17.144 We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to challenge 
service charge costs or to be consulted on works and contracts exceeding a certain amount. 
Do consultees agree?  

Yes - but what seems to have been overlooked is the ownership of the registered provider of 
the percentage of the property which has not been finally staircased. The registered provider 
should have the ability to challenge service charge costs and be consulted. 

17.145 We provisionally propose that, in new commonhold developments, on purchasing 
100% of the value of the commonhold unit, the shared ownership leaseholder should be 
transferred the commonhold title of the unit and should become a member of the 
commonhold association. Do consultees agree? Paragraph 12.44  

Yes 

Consultation Question 67.  

17.146 We provisionally propose that in a building which has converted to commonhold, the 
shared ownership provider should have voting rights in the commonhold association. 
Delegation of voting rights to the shared owner will be possible on a voluntary basis, but not 
mandatory. Do consultees agree?  

Yes 
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17.147 We provisionally propose that, in a building which has converted to commonhold, the 
staircasing provisions of any existing shared ownership leases should continue to operate in 
the same way. On staircasing to 100%, the shared owner will therefore remain a leaseholder. 
Do consultees agree?  

No – as already stated mixed building tenure is impracticable. 

17.148 We provisionally propose that after having staircased to 100% of the value of the 
leasehold flat, the shared ownership leaseholder should have a statutory right to purchase 
the commonhold unit and become a member of the commonhold association. Do consultees 
agree? Paragraph 12.49  

Yes, as above. 

Consultation Question 68.  

17.149 We invite consultees’ views as to whether an exception to the ban on residential 
leases over seven years is needed to accommodate better community land trusts and co-
operatives within the commonhold model. Paragraph 12.58  

No opinion. 

Consultation Question 69.  

17.150 Aside from shared ownership leases, community land trusts and housing 
cooperatives, are consultees aware of any other forms of affordable housing which it is not 
possible, or would be difficult, to accommodate in the current commonhold system? 
Paragraph 12.67  

No 

Consultation Question 70.  

17.151 We provisionally propose that an exception to the prohibition on residential leases of 
over seven years or granted at a premium should be made for lease-based home purchase 
plans regulated by the Financial Conduct Authority. Do consultees agree? Paragraph 12.79  

Yes 

Consultation Question 71.  

17.152 We provisionally propose that customers of lease-based home purchase plans in new 
commonhold developments should not have the same statutory rights as other leaseholders 
to challenge service charge costs or to be consulted on works and contracts exceeding a 
certain amount. Do consultees agree? Paragraph 12.84  

No, this is nothing more than a mechanism to assist them in their home purchase and they 
should retain the same rights as other comparable unit holders delegated to them by the 
lessor. 

Consultation Question 72.  

17.153 We ask consultees for their views and experience of how the relationship between a 
bank and a customer who is purchasing property through a lease-based home purchase plan 
is, or can be, preserved following a collective enfranchisement. Paragraph 12.89  

No opinion. 
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Consultation Question 73.  

17.154 We provisionally propose that the commonhold association should not be able to 
prevent a unit owner or tenant from pursuing direct legal action against another unit owner or 
tenant. Instead, the association should have the right to notify the unit owner or tenant that it 
reasonably considers the claim to be frivolous, vexatious or trivial or that the matter 
complained of is not a breach of the CCS. Do consultees agree? Paragraph 13.26  

Yes. 

Consultation Question 74.  

17.155 We provisionally propose that a failure to use the forms which accompany the 
commonhold dispute resolution procedure, or forms to the same effect, should not 
automatically prevent a claim from progressing. Do consultees agree? Paragraph 13.32  

Yes.  

Consultation Question 75.  

17.156 We provisionally propose that referral to an ombudsman should not be a mandatory 
part of commonhold’s dispute resolution procedure. Instead, it could be used on an optional 
basis, instead of, or alongside, other forms of alternative dispute resolution. Do consultees 
agree?  

Yes 

17.157 We provisionally propose that membership of an approved ombudsman scheme 
should no longer be a requirement for commonhold associations, and that, instead, 
commonhold associations should be able to decide whether or not to become a member of 
an ombudsman scheme. Do consultees agree? Paragraph 13.52  

No. 

Consultation Question 76.  

17.158 We provisionally propose that, where the dispute resolution procedure has not been 
followed, any court or tribunal, which subsequently considers the dispute, should have full 
discretion to disregard the non-compliance, or to order the parties to take any steps it 
considers appropriate, in accordance with its general case management powers. Do 
consultees agree? Paragraph 13.56  

Yes 

Consultation Question 77.  

17.159 We invite consultees’ views as to whether the current commonhold dispute resolution 
procedure should be transferred to a pre-action protocol. Paragraph 13.67  

No opinion. 

Consultation Question 78.  

17.160 We provisionally propose that the jurisdiction of the First-tier Tribunal (Property 
Chamber) in England and the Residential Property Tribunal Wales should be extended to 
cover disputes arising within a commonhold. Do consultees agree? Paragraph 13.76  

Yes 
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Consultation Question 79.  

17.161 We invite consultees’ views as to whether the prescribed CCS should include a 
provision that, where a unit owner or tenant breaches the rules of the CCS, the unit owner, or 
tenant, should be required to indemnify the other unit owners and the commonhold 
association for any losses they reasonably incur as a result of the breach. Paragraph 13.82  

Yes 

Consultation Question 80.  

17.162 Elsewhere in this Consultation Paper we provisionally propose that it should be 
possible for a unit owner (or owners) to apply to the First-tier Tribunal (Property Chamber) in 
England or the Residential Property Tribunal Wales to challenge a decision of the 
commonhold association in the following circumstances:  

(1) Where the commonhold association approves a budget, which will result in costs above a 
threshold (set in the CCS) being incurred on works or enhanced services;  

(2) Where the minority are outvoted on a decision to vary the local rules of the CCS;  

(3) If the directors of the association delegate powers to a committee which has been set up 
to represent a section of the commonhold, and the unit owners in the section wish to prevent 
the directors revoking or amending these powers;  

(4) Where the unit owner, or owners, are opposed to the introduction of a new section or the 
combination of two or more sections.  

Agreed. 

17.163 We invite consultees’ views as to whether there are any other circumstances in which 
it would be appropriate to provide a unit owner (or owners) with a right to challenge a 
decision taken by the commonhold association. Paragraph 13.90  

Create a general right to apply to the Tribunal for leave to claim in the Tribunal where it is 
reasonable so to do. 

Consultation Question 81.  

17.164 We invite consultees’ views as to the extent to which the following factors should be 
taken into account by the First-tier Tribunal (Property Chamber) and the Residential Property 
Tribunal Wales when deciding whether or not to grant a remedy to a unit owner who 
challenges a decision taken by the commonhold association:  

(1) Whether or not the unit owner(s) making the application voted against the decision 
complained of, or had a good reason for not doing so.  

Yes 

(2) Whether the decision complained of needs to have a particular impact on the unit owner 
(or owners) and if so, what degree of impact.  

No opinion 

(3) The reason behind the decision taken by the commonhold association, for example, 
whether the decision is in the best interests of the commonhold and/or is proportionate to the 
impact on the unit owner in question.  

Yes 
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17.165 We also invite consultees’ views on whether the same factors would be relevant in all 
of the circumstances set out in Consultation Question 80 where a unit owner may have the 
right to apply to the First-tier Tribunal (Property Chamber) or the Residential Property 
Tribunal (Wales). Paragraph 13.95  

Yes. 

Consultation Question 82.  

17.166 We provisionally propose that on an application by a unit owner challenging a 
decision of the commonhold association, the First-tier Tribunal (Property Chamber) or the 
Residential Property Tribunal (Wales) should be able to allow the decision to stand or annul 
the decision. If the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal 
(Wales) allows the decision to stand, we propose that the Tribunal should be able to attach 
conditions to its decision. Do consultees agree? Paragraph 13.98 

Yes 

Consultation Question 83.  

17.167 We invite consultees’ views as to whether the commonhold association should be 
provided with enhanced powers to address non-financial breaches of the CCS. If so, what 
should these powers be? Paragraph 14.31  

Fines.   

Consultation Question 84.  

17.168 We provisionally propose that a statutory cap should be introduced on the rate of 
interest which may be charged by the commonhold association on late payments of 
commonhold contributions. Do consultees agree? Paragraph 14.44 

Yes. 

Consultation Question 85.  

17.169 We provisionally propose that a commonhold association should have an automatic 
statutory charge over commonhold units for the payment of commonhold costs. Do 
consultees agree?  

Yes. 

17.170 We provisionally propose that if the commonhold association has an automatic 
statutory charge over commonhold units for the payment of commonhold contributions, this 
charge should take priority over all other charges (such as a mortgage over the property). Do 
consultees agree? Paragraph 14.59  

Yes. 

Consultation Question 86.  

17.171 We provisionally propose that, before taking action to enforce a charge over a 
commonhold unit, the commonhold association should be required to follow a pre-action 
protocol. We envisage that the protocol will require the association to provide prescribed 
information to the defaulting unit owner and make reasonable attempts to agree a repayment 
plan. Do consultees agree?  

Yes. 
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17.172 We invite consultees’ views as to what steps the association should be required to 
take as part of this protocol.  

There are existing financial pre-action protocols which should be used to save unnecessary 
duplication. 

17.173 We provisionally propose that where the commonhold association wishes to enforce 
a charge over a commonhold unit by selling the unit, it should always be necessary for the 
association to apply to court for an order for sale. Do consultees agree?  

Yes. 

17.174 We provisionally propose that the court should only be able to order the sale of a unit 
where the amount owing to the commonhold association exceeds a certain amount. Do 
consultees agree?  

Yes. 

17.175 We invite consultees’ views as to what this amount should be and on what factors the 
court should take into account when deciding whether to order the sale of a unit.  

In the event that a unit has a legal charge secured against it, the lender will clear any arrears. 
This response therefore only applies to uncharged units. All case law in respect of service 
charge arrears should be taken into account and applied equally to arrears within 
commonhold tenure cases. 

17.176 We provisionally propose that where the sale of a unit is ordered, the court should 
appoint a receiver to sell the unit and distribute the proceeds of sale. Do consultees agree?  

Yes 

17.177 We provisionally propose that where a receiver is appointed to sell a commonhold 
unit, the receiver should distribute the proceeds of sale in the following way.  

(1) The receiver should be paid his or her costs of arranging the sale of the property.  

(2) The commonhold association should be repaid any outstanding amounts of commonhold 
contributions, plus any interest and costs awarded by the court.  

(3) Any other party who has an interest secured against the unit, such as a mortgage lender, 
should be repaid.  

(4) Any remaining amount should then be returned to the defaulting unit owner.  

Do consultees agree?  

Yes, save that the costs of the sale should come out at the same time as the receiver’s costs 
eg conveyancing fees and disbursements, Energy Performance Certificate and estate 
agency fees. 

17.178 We provisionally propose that any tenancies granted out of a unit should continue to 
exist following an order for sale. Do consultees agree? Paragraph 14.61  

No, it should be optional so as to achieve the best possible price for the property.  Selling 
without vacant possession might be detrimental to the sale price as it will limit the market for 
the property.     
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Consultation Question 87.  

17.179 We provisionally propose that voluntary termination of a commonhold should be 
possible with either:  

(1) unanimous support; or  

(2) the support of 80% of the available votes plus the approval of the court.  

Do consultees agree?  

Yes 

17.180 We provisionally propose that on an application for voluntary termination the court 
should have discretion to decide whether to allow the voluntary termination to take place, as 
well as the terms on which it may do so. Do consultees agree?  

Yes 

17.181 If the court has discretion as to whether to allow voluntary termination, We invite 
consultees’ views as to the following issues:  

(1) whether it would be useful to include factors to guide the court’s discretion;  

(2) whether the factors mentioned in paragraph 15.52 should be taken into account;  

(3) whether the court should be directed to consider the amount of support there is for 
voluntary termination over and above the 80% required; and  

(4) whether others should also be included.  

(1) – (3) Yes 

(4) Yes, factors should be updated as cases are heard and the learnings of the real life 
scenarios are identified. 

17.182 We invite consultees’ views as to whether increasing the role of the court would 
sufficiently address the issue of the final terms of the termination statement not being 
acceptable to those who supported the termination resolution.  

Yes. 

17.183 We provisionally propose that an application for voluntary termination should be 
heard by the court (rather than by the First-tier Tribunal (Property Chamber), or in Wales the 
Residential Property Tribunal Wales). Do consultees agree? Paragraph 15.88  

Consultation Question 88.  

17.184 We provisionally propose that where a commonhold is divided into sections, any vote 
on voluntary termination would need to be taken in sections, and whether it was unanimous 
or received at least 80% support would have to be determined by section. Do consultees 
agree?  

Yes 

17.185 Where a commonhold is not divided into sections, we provisionally propose that it 
should be possible for part of the commonhold to be reconstituted following voluntary 
termination. Do consultees agree?  

Yes. 
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17.186 We provisionally propose that reconstitution should require 100% support of the unit 
owners in the part to be reconstituted, or at least 80% support and an application to the 
court. Do consultees agree? Paragraph 15.93  

Yes. 

Consultation Question 89.  

17.187 We provisionally propose that if any statute provides that a landlord should be entitled 
to recover possession of a property if he or she can prove an intention to demolish or 
reconstruct the building, such a requirement should also be satisfied if it can be proved that 
the commonhold association has that intention. Do consultees agree?  

Yes. 

17.188 We invite consultees’ views as to what further provision, if any, should be made to 
address the position of tenants on voluntary termination of the commonhold. Paragraph 
15.96  

None. 

Consultation Question 90.  

17.189 We provisionally propose that it should be clarified that mortgage lenders and other 
secured lenders will retain their secured interest in the commonhold units until the 
commonhold in its entirety is sold. Do consultees agree?  

Yes. 

17.190 We provisionally propose that mortgage lenders and other secured lenders should 
automatically have legal standing to make applications to the court during the termination 
process with a view to protecting their interests. Do consultees agree?  

Yes. 

17.191 We provisionally propose that it should be made clear that, if a unit is subject to 
negative equity, any shortfall should be met personally by the owner of the unit, and should 
not be covered by other unit owners. Do consultees agree?  

Yes. 

17.192 We invite consultees’ views as to any other ways in which the interests of mortgage 
lenders and other secured lenders may require protection on the voluntary termination of a 
commonhold. Paragraph 15.101  

It would seem sensible that the lender’s interest should remain secured against the Freehold 
land until the mortgage is repaid.  Essentially, the discharge of charge should take place 
through the unit holder’s conveyancer who can provide the appropriate undertakings.  It may 
be that one conveyancer is instructed to act for multiple unit holders to save cost and 
synchronise the termination and discharge of charges so as to be contemporaneous. 

Consultation Question 91.  

17.193 We provisionally propose that the CCS should not be required to specify the share of 
the proceeds of termination that each unit owner is to receive on termination. Do consultees 
agree?  

Yes. 
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17.194 We provisionally propose that it should be possible for the unit owners to specify the 
share of the proceeds of termination that each unit owner is to receive on termination (or 
some method of ascertaining it) in the CCS. Do consultees agree?  

Yes. 

17.195 We provisionally propose that the power to decide an application to dis-apply a 
provision in the CCS which determines the distribution of proceeds of sale on termination 
should lie with the Tribunal. Do consultees agree?  

Yes. 

17.196 We invite consultees’ views as to whether:  

(1) guidance should be provided to the court or Tribunal as to how it should exercise its 
discretion; and  

(2) if guidance should be provided, what factors the court or Tribunal should take into 
account.  

Yes.   

17.197 We invite consultees’ views as to whether:  

(1) the existing rules of the Insolvency Court would be adequate to deal with valuation issues 
which arise on the voluntary termination of a commonhold, or need to be supplemented by 
Commonhold Insolvency Rules;  

(2) all issues involving the valuation of commonhold units on termination should be referred 
to the Tribunal (and, if so, whether that would cause any unnecessary delays);  

(3) if valuation issues are referred to the Tribunal, the Tribunal should be able to appoint a 
single valuer.  

Yes. 

17.198 We provisionally propose that, if a commonhold is substantially destroyed, but 
remains solvent, for the purposes of the termination statement, the units should be valued on 
the basis of the best estimate that can be made of their pre-damage value. Do consultees 
agree?  

Yes. 

17.199 We invite consultees’ views as to any other issues that might occur in the valuation of 
units if all or some of them have been partly or entirely destroyed. We also invite any 
suggested solutions. Paragraph 15.117  

 

Consultation Question 92.  

17.200 We provisionally propose that if the process of voluntary termination should begin, 
but it should subsequently turn out that the commonhold is in fact insolvent, the same 
protections should be given to the assets of the individual unit owners as would have applied 
if the process had begun as an involuntary insolvency. Do consultees agree?  

Yes. 
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17.201 We invite consultees’ views as to whether the value of the individual units should be 
preserved for the unit owners if the commonhold is substantially destroyed; and, if so, how 
this can be achieved. Paragraph 15.126  

Yes – where possible.  

Consultation Question 93.  

17.202 We invite consultees’ views as to whether, and how, any aspects of our provisional 
proposals to reform the law of commonhold will affect the position of existing owners of 
commonhold units, either positively or negatively. Paragraph 16.6  

There are so few schemes that this is difficult to assess. 

Consultation Question 94.  

17.203 What advantages do you think commonhold could offer over leasehold? Paragraph 
16.9  

None.  

Consultation Question 95.  

17.204 We ask consultees to provide us with information about the time spent in reading 
through and considering the terms of leases of residential flats:  

(1) when acting for a prospective purchaser;  

(2) when acting for a prospective purchaser and mortgage lender;  

(3) when acting for a mortgage lender on a re-mortgage;  

(4) when some dispute arises within a leasehold block of flats as to responsibility for repairs 
and maintenance, calculation of the service charge, and similar disputes.  

(1) There is currently as industry norm via Practical Law Company, who provide precedent 
documents major housebuilders who have their own precedents. The source materials have 
significantly cut down the amount of time that it takes a conveyancer to title check a lease as 
they become familiar with the format. Time spent 45 – 60 minutes on an unfamiliar lease. 

 (2) & (3) Currently each lender has its own approach to leasehold and it is anticipated that 
nothing will change if commonhold tenure is embraced. Checking lenders requirements can 
take 10 – 30 minutes, but is quicker if available software is embraced. 

(4) No personal experience of this.  

17.205 In each case we also invite consultees to give us some idea of the cost that would 
thereby be incurred to the client.  

Not known. 

17.206 We further invite their views as to whether time is likely to be saved in reading 
through and considering the terms of the parts of the CCS which may be varied.  

All that will happen is that standardised part of the CSS will be added to and end up looking 
like a lease in a different wrapper.  

17.207 We invite consultees to share with us their experience of commonhold-type 
arrangements in other countries. Is there scope for savings of time to be made? If so, what 
would be the estimated time saved on a typical transaction? Paragraph 16.12  



 33 

Discussions with other professionals, in which they have relayed that the Australian system 
does not work. 

Consultation Question 96.  

17.208 We ask consultees to provide us with information about the prevalence of, and costs 
incurred in, disputes caused by the terms of one or more residential leases being 
inconsistent with the terms of another lease (or other leases) within a building or 
development. We further invite their views as to whether our provisional proposals for 
commonhold will reduce the scope for costs to be incurred in interpreting a commonhold 
community statement. Paragraph 16.18  

Not known. 

Consultation Question 97.  

17.209 We ask consultees to provide us with information about the sort of difficulties that can 
arise owing to the difficulty in varying and updating the terms of leases:  

(1) if the leases are varied as a conveyancing transaction which does not give rise to a 
dispute; and  

(2) if the leases are varied as a result of an application to the Tribunal (whether the 
application was made because it was contested, or because it was the most convenient way 
of implementing the variation).  

17.210 If you have figures – whether they relate to the costs incurred, or the amount of time 
spent – then please let us have them.  

17.211 We further invite consultees’ views as to whether our proposals regarding the 
amendment of local rules by resolution of the commonhold association will reduce the costs 
which are incurred, when compared with the costs incurred under (1) or (2) above. 
Paragraph 16.20  

Consultation Question 98. 17.212 We invite consultees to provide us with information about 
costs generated by service charge disputes. We further invite their views as to whether, and 
by how much, our provisional proposals for commonhold will reduce the incidence of 
disputes and the costs that will be incurred in equivalent disputes over contributions to 
shared costs. Paragraph 16.26  

Consultation Question 99. 17.213 We invite consultees to provide us with information about 
costs generated when forfeiture proceedings need to be used to enforce payment of service 
charges. We further invite their views as to whether our provisional proposals for 
commonhold will reduce the costs that will be incurred if a commonhold association needs to 
seek an order for sale. Paragraph 16.29  

Consultation Question 100.  

17.214 We invite consultees’ views as to:  

(1) whether cases before tribunals are likely to prove more or less expensive than similar 
cases before courts; and  

(2) whether (apart from service charge disputes, which we have already addressed in 
Consultation Question 98) there appears to be more or less scope for disputes within 
commonholds which result in litigation, when compared with leasehold developments. 
Paragraph 16.32  
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No knowledge to respond. 

Consultation Question 101.  

17.215 We are provisionally proposing several new grounds upon which it would be possible 
for someone to make an application to the Tribunal. We invite consultees’ views as to:  

17.216 what they consider that the likely impact of these will be on the number of 
applications made to the Tribunals; and  

17.217 whether any particular proposals are likely to result in a large number of new 
applications being made. Paragraph 16.34  

No knowledge to respond. 

Consultation Question 102.  

17.218 We invite the views of consultees as to how any other aspects of our provisional 
proposals for reform of commonhold will affect the position of future owners of commonhold 
units, either positively or negatively. Paragraph 16.35  

There is likely to be a positive impact. 

Consultation Question 103.  

17.219 We ask consultees to provide us with any information that they may have of:  

(1) examples of planning agreements which are practicable under leasehold but which would 
not appear to be feasible under our reinvigorated model of commonhold; and  

(2) services within leasehold developments which are being provided at the residents’ 
expense, but which, if the development had been set up on a commonhold basis, would have 
been provided, if at all, at public expense. Paragraph 16.38  

None - as the provisions within planning agreements are all subject to negotiation. 

Consultation Question 104.  

17.220 We ask consultees to provide us with any evidence they have of management 
difficulties which may arise where a leaseholder-controlled company is the landlord of (or 
responsible for the management of) commercial units; and whether this has affected their 
rental or capital value. Paragraph 16.41  

We have no evidence of this and it does not usually arise as the commercial element is taken 
out of title on a long lease, because this has value based on rent generated. Savvy 
developers work hard to separate their commercial and residential management 
responsibilities within a block.. 

Consultation Question 105.  

17.221 Which of the following statements best reflects your views on the provisional 
proposals in this Consultation Paper?  

(1) If these proposals are adopted, then developers will be willing to use commonhold for a 
substantial number of developments.  

(2) Even if these proposals are adopted, developers will not be willing to use commonhold 
unless Government introduces financial incentives for them to do so, either directly by 
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offering financial incentives for the developers, or indirectly, by offering incentives for 
purchasers of commonhold units.  

(3) Even if these proposals are adopted, and financial incentives are given, developers will 
not use commonhold for developments unless they are prohibited from selling flats on a 
leasehold basis and they are thus forced to use commonhold. Paragraph 16.43  

(1) Disagee. 

(2) The government should not restrict the choice of tenure, it should legislate on the term of 
the lease and ensure that accurate service charge information is provided on the sale of new 
build flats to ensure that buyers are aware of service charge amounts in future years of 
ownership. 

(3) This will not assist the government in meeting its housing target as introduction of a new 
tenure will slow the process down whilst conveyancers become familiar with it. 

Consultation Question 106.  

17.222 We invite consultees’ views as to:  

(1) what issues prevent the uptake of commonhold; and  

(2) what could or should be done to promote the adoption of commonhold.  

(1) Been there before and it simply didn't work. 

(2) Nothing - focus should instead be on ironing out wrinkles within the current leasehold 
system which is fit for purpose subject to a few tweaks. 

Consultation Question 107.  

17.224 We invite consultees’ views as to whether a reformed commonhold regime should 
treat particular issues differently in England and in Wales. Consultees are welcome to share 
their views as to this point here, or in response to questions which we ask throughout the 
Consultation Paper about particular issues. Paragraph 16.51 

The regime should be the same in England and Wales.  



From: Paul Buttner
To: LAWCOM Property and Trust
Cc:
Subject: Consultation on commonhold vs leasehold ownership
Date: 07 March 2019 18:21:04

Dear Consultation Team,

I’d like to submit the following for consideration within the Law Commission consultation on
commonhold vs leasehold ownership, please.

Summary:

1)      Please preserve the benefits & protections of legally-binding constraints within an
existing property lease (for example, clauses such as the one in my lease restricting the
hours during which music can be played that is audible to other residents within a house
divided into flats).

2)      Please also protect the right of an individual lessee to invoke such a clause (ie avoiding
this being turned into a “democratic” decision by a commonhold association).

Detail:
 
I am a lessee of one flat within a shared property, a house divided into four flats.  The lessees are
also Directors of its management company, which owns the freehold of that property (and no
other).  There are no other Directors.  Lessees do no pay ground rent.  They do contribute into a
communal property maintenance fund, the contribution amount being reviewed and decided
along with what to spend it on, at regular management meetings.  Leases were initiated on the
mid-1970’s and run for 999 years.
 
This self-management arrangement works effectively.  Occasional problems have arisen when a
flat changes hands and the new residents are unfamiliar with the concept of leasehold rights and
responsibilities.  One instance of this did affect (only) my ground floor flat, when the residents of
the basement flat started regularly playing music in the late evening through to the early hours,
making it impossible to sleep.  Repeated requests over a prolonged period had failed to secure a
change of behaviour – but a solicitor’s letter, pointing out that these actions put the lessee in
breach of their lease and that persisting could lead to forfeiture, was effective.
 
My lease seems to have been thoughtfully and wisely drawn up.   I would have grave concerns if
a compulsory transition from leasehold ownership to commonhold were proposed, unless the
protections provided by clauses such as the one mentioned above are recognised and preserved
essentially verbatim - within a commonhold community statement, or whatever.   In addition,
each individual lessee currently has the right to invoke the provisions of the lease, with the
ultimate sanction (at least in theory) that a persistent transgressor loses the right to reside at the
property.  There could be considerable damage to rights and previously happy households if that
leverage was lost.
 
I have mentioned that for our property decisions on expenditure are shared by lessees - who
also comprise the Directors, with responsibilities towards the property as a whole.  This seems to



achieve most or all the positives that commonhold might offer, begging the question whether
transition would be desirable in cases such as ours.
 
Thank you for your time & consideration.
 
Paul Buttner
 





From: Stephen Collingwood
To: LAWCOM Property and Trust
Subject: Common Hold
Date: 10 December 2018 12:37:57

I strongly support the concept for exchanging leasehold property for common-hold as proposed.
My son owns a leasehold with two others who share the freehold for the whole building and so need to agree
repair and renewal between them. My daughter is locked in a rising rental lease in a three-flat house which will
drain the value of their lease.
Stephen Collingwood

Sent from my iPhone



From: Angie Cooke
To: LAWCOM Property and Trust
Cc:
Subject: FAO Rachael Preston -Freehold Commonhold Consultation
Date: 27 March 2019 10:13:20

Dear ,

Thank you for talking to me over the telephone. Please can you include my
comments and observations for the consultation paper reinvigorating commonhold
closing on the 10 March 2019. Can it be included or talked about within a freehold
situation as well? As discussed because I am dyslexic and the below may be full
of mistakes (I have spent hour trying to make it understandable) I would
appreciate my format and personal details be kept confidential if possible. Thank
you.

Without prejudice

I feel the process of buying the freehold of properties should be looked at
where the property is classed in with a complex that have more than 25%
offices and shops attached.

I feel groups of people should not be marginalised and be offered the same rights
to buy the freehold/flying freehold/commonhold at the block/s of flats that they own
the lease on but are included in with a building complex that has more than 25%
offices and shops. A lot of these block/s have their own independent ground floor
large reception entrances with underground offices/car parks and are run
independently from the complex.

A lot of these blocks with shops/offices attached are owned by large companies or
investment companies run from overseas who only look at profit and are not
interested in the meagre people that live in the flats and would prefer them not to
be there.

I also feel that 2/3 of ownership on a leasehold property within a block of flats
before you can buy the freehold could be lowered to 52% or lower which is more
realistic.

Please give everyone the same opportunity to buy their Freeholds.

This below scenario should be looked at and addressed and made fairer for the
leaseholders that live in their homes that are in small converted Council houses.

A mid terraced four floor Council house converted into 4 flats, 3 of the flats being
on a long lease, with the 4th being rented out by the Council. All were living very
amicably and in peace. Sadly one of the leaseholders dies and leaves her flat to
her son who now does not abide by his lease, he then buys the flat below when
sadly that person dies. Owning the two flats gives him right to buy the Freehold
from the Council without letting the 3rd leaseholder know or letting him join in with
the purchase. This has really marginalised the position of the 3rd leaseholder and



traumatised him so he doesn't want to stay in his home as he has had no peace
from the renters (constant Airbnb and others running various businesses) with a
new landlord who is not respecting the leases and pesters the 3rd leaseholder to
sell his flat to him. He has been worn so low and has health problems, he has no
energy to redress the problem and just want to live without all the hassle. He
should never have been put in this situation in the first place and be given the right
to choose if he wanted to join in with the purchase.

The 3rd leaseholder should be:

1. told the purchases was taking place

2. given the opportunity to join in with the purchase

The other thing that we talked about that you said you would pass on to be
discussed is lease extensions solicitors costs.

I bought a 98 years lease on a flat and at no time did I think my investment would
start to depreciate in a matter of 18 years if I did not extend my lease before 80
years started to run.

I realised that I was going to have to use a chunk of my retirement savings to
extend my lease by 90 years.

I started the lease extension just before the 80 years was left on the lease so I
didn't have the marriage part to contend with and I never went to a
tribunal/extended time. At every stage the F/H solicitors took their time. Even after
I signed the new lease it took the F/H nearly 2 months to sign the new lease which
was on the last day that the process would be statue barred.

A lot of people in the block have extended their lease and with all the leases being
similar I was shocked when the F/H solicitors produced their legal costs £5198.00
plus VAT (this fee didn't include their valuer fees or the agreed premium). From
the date I signed my new lease the freehold solicitor ran up an extra 8 hours 30
minutes. There were 30 draft/revise, with 9 being after I signed the new lease!

My own solicitors costs were reasonable having done a lease extension in the
same block in 2014 for £750.00 plus VAT, with the Freeholder's solicitors legal fee
£850.00 plus VAT and F/H valuers costs were similar.

Please could you set a limit on reasonable costs especially as some solicitors
work the system and they know if you have to apply for an extension or go to
tribunal this could outweigh the costs you save?

Yours sincerely,

A Cooke



From: Victoria Crowley
To: LAWCOM Property and Trust
Subject: Please ban leasehold!!!
Date: 10 March 2019 23:44:18

Dear Sir/Madam

 In general I don't feel qualified to answer a lot of questions in this consultation. I fully support LKP (Leasehold
Knowledge Partnership) and I am a member of the NLC (National Leasehold Campaign) and ask that their
responses be used.

A commonhold structure would be a very welcome improvement on leasehold. Leasehold is not used anywhere
else in the world and is not required, ground rent is a payment of money for no service. It is really important
that leasehold is abolished rather than tweaked. Stop developers creating leasehold with wealth eroding
investment vehicles in ordinary families’ homes. People who want to buy a home should be able to do so as an
owner and not as a tenant with a landlord. Commonhold needs to become mandatory for new build. After that,
the conversion to commonhold of existing stock becomes a pressing issue. Existing leaseholds MUST be able to
convert to commonhold without huge financial impact. Once this legally enforceable income stream, leasehold
for no designated service, is removed, the case against commonhold falls apart and England and Wales join the
rest of the world.

I believe that developers will fight any proposals made to abolish leasehold because it will end their additional
income stream. I think we have seen a lot of evidence that builders are making millions of pounds in profit
because they have been paying themselves some absolutely obscene bonuses. Profits in new homes have tripled
and in addition developers wait 2 years and then make a further additional income by selling the freehold to a
third party. Builders are now selling false freehold (fleecehold) to people and making more money and this
really needs to be stopped. If commonhold was introduced then people have an alternative to leasehold rather
than fleecehold that allows them to have control over the property they are living in.

In short – leasehold has to be banned and commonhold mandated because developers ABSOLUTELY will not
self regulate or take steps to make things fairer. They will just find another loophole to exploit people.

Personally, I have no alternatives at the minute and the introduction of commonhold offers me a viable
alternative to buying freehold. All I want is to have a say in my own home and right now – I don’t. Please help
– and not by reform, by banning leasehold. Thanks to the varying levels of abuse seen in this country, I think
that leasehold is a dirty word. If the rest of the world can manage without it, then we can!

Yours sincerely

Victoria Holden



From: Clare Cumming
To: LAWCOM Property and Trust
Subject: Commonhold Consultation
Date: 12 March 2019 16:33:36

Hi,

I wasn't able to fill out the consultation due to health problems, but I just wanted to say
that I fully support switching to commonhold rather than trying to fix leasehold. No matter
how many fixes are made, leasehold will always be a landlord/tenant relationship where
the tenant is expected to maintain the landlord's property and has no true ownership of
their own.

The block of flats I live in has demised common areas, meaning the tenants are responsible
for the maintenance of the entire building as we would be in commonhold, yet we're still
expected to pay ground rent and pay the landlord's agents ( ) whatever
they charge us for gardening, electricity, insurance and admin, seek permission/pay
charges to make changes, and pay fees during conveyancing.

The managing agent told me that this is a common arrangement, so we're not the only
ones who find ourselves with this sort of lease. These leases are clearly prime candidates
for conversion to commonhold, as there's no argument to be made that the building is too
complicated to be divided among the flats--that was already done nearly 40 years ago
when the leases were written.

Leasehold is inheritantly unfair and the rest of the world manages fine without it. We need
to move away from this outdated form of "ownership".

Regards,
Clare













 
From: David Evans   
Sent: 27 February 2019 15:33 
To:  
Subject: RE: Law Commission consultation events on Commonhold and Right to Manage 
 
Dear  
 
Commonhold 
 
Thank you for inviting me to the consultation event in Cardiff on Monday. Commonhold is not a 
subject in which I have any experience, but that is, I believe, pretty universal. However, at the event I 
mentioned my attendance at a training course given by Bristol University in, I suspect, 2003 or 2004 
concerning commonhold. I was asked to write to you about it. 
 
The idea of commonhold had been awaited with almost messianic expectation as the solution to the 
problems of security for leasehold flat owners. As we made our way to our cars after the training 
event, the commonly held view was that it would never catch on – which was rather prophetic in the 
circumstances. 
 
It is difficult at this distance in time to recall why we all felt that way. However, I think it was because 
we had a method of flat ownership which we knew and understood and despite its flaws, it worked. 
What is more we understood how it worked. The intention behind commonhold was to create a 
system which seemed to us to be even more complicated. This appeared to be so when there was a 
failure on the part of the commonhold association. There might even be recovery problems with 
regard to service charges.  
 
My concern for the present proposal is that whatever system you put in place it is bound to be 
complicated. There is a web of interlinking rights and obligations which has to be catered for.  
 
You will have noticed the lack of response in terms of numbers attending the consultation compared 
with the numbers which attended the consultation on enfranchisement. Whilst flat ownership in 
Wales is increasing, most lessees have no desire to be involved in management. As long as the 
building is managed effectively and the charges are not too high, lessees will grumble but carry on in 
the belief that things could be worse.  
 
With all due respect to those who have been grappling with the problem, I think that it would be 
better to address the areas of concern rather than try to breathe new life into what has been viewed 
as a complex alternative: 
 
Security – All new leases to be 999 years. All leases extensions to 999 years. No forfeiture. 
Ground rents – Nominal only permitted. 
Service charges – May need to include company costs and managing agents’ costs if not in leases all 
subject to test of being reasonable or reasonably incurred. 
Costs –No costs of disputes chargeable under lease unless vexatious etc. and RPT makes order. 
 
The only way I can see for commonhold to replace the existing practice is if government legislates to 
make commonhold compulsory for all new blocks of flats. Gradually practitioners will become used 
to the new systems and iron out the inevitable problems. 
 
Hope this is of interest. 



From: Paul Fallows
To: LAWCOM Property and Trust
Subject: Ban leasehold
Date: 11 March 2019 11:33:42

Please outlaw leasehold. Save the lives of thousands of households by introducing
commonhold and strictly manage the aggressive management companies that are
impoverishing people with exorbitant and fictitious charges.
Why in 21st century Britain is it right that you have to pay thousands of pounds to extend a
lease to live in a property you are paying a mortgage on???? The whole industry is riddled
with corruption. What housing crisis???? I live in a block of 85 flats, only 9 are owner
occupied! This is replicated up and down the country. The rest are investment vehicles for
overseas pension funds and foreigners alike. We are building on green belt to satisfy
greedy developers when if flats were an attractive option to buy many people would opt to
live in them. Aggressive management companies' fees, ground rents and fear of forfeiture
put people off thinking that living in a flat is a less viable option. This needs to change!

Please help!!!

Kindest regards

Paul Fallows



From: Wendy Forrest
To: LAWCOM Property and Trust
Subject: Leasehold
Date: 11 March 2019 06:50:52

>> Good Morning
>>
>> I feel compelled to email you to ban leasehold. The constellation paper was far too complicated as I have no
understanding of law.
>> What I do understand is my solicitors did not advise me of the risks of owning a property on a lease hold.
>> My fees are erroneous, every ten years they double, along side that we also have estate fees.
>> The thing that sticks in my throat more about this is I am paying a mortgage to basically rent a house, I was
not advised at all about this.
>> I took advise from my house builder who recommended the solicitor.
>> Also funnily enough the management company is  which operates out of the same offices as the house
builder.
>>
>> We work hard to keep a roof over our heads why is it fair that companies effectively hold us to ransom due
to the property being lease hold.
>> The amount of people this effects must have an impact on yourselves to help us with this.
>> Putting people's lives first over the profit of companies who as you will be aware already have millions of
pounds in profit.
>>
>> I look forward to your response.
>>
>> Kind regards
>> Wendy Forrest
>>
>>
>> Kind regards
>>
>> Wendy Forrest



From: Jean Gaffin
To: LAWCOM Property and Trust
Subject: Response to Reinvigorating Commonhold: the Alternative to Leasehold Ownership
Date: 08 March 2019 15:13:27

Dear Sir

Thank you for enabling me to attend the consultation event on 12th February in London.
As a leaseholder I welcome the consultation, I fully support your proposals and very much
hope they will be translated into legislation. At 82, the diminishing value of property as
leases shorten and the totally unwarranted doubling of ground rent periodically is a major
worry as is the lack of control over one's immediate environment.

In your responding to the consultation comments I hope that you will weigh carefully the
views of simple members of the public like myself and give individual leaseholders
equal weight with the large corporate freeholders who will be able to get legal
advice and professional help in responding to you.

On the issue of what percentage of leaseholders are needed to decide to move to
commonhold,, in the interests of future harmony I would suggest a percentage slightly over
50% should agree, perhaps 55% or 60%.

In responding to the consultation I hope you will recommend your proposals about
commonhold will be made retrospective so that all leaseholders can eventually take
advantage of the change.

Yours sincerely

Mrs Jean Gaffin



From: Ben Gilbey
To: LAWCOM Property and Trust
Subject: Comment on new commonhold proposals
Date: 09 March 2019 12:20:45

Dear Sir/Madam,
I have just filled out the questionnaire for the new Commonhold proposals to the best of
my ability and knowledge, but just wanted to reiterate a point regarding our own situation
with freeholders and leases.

We would hope that the new proposals change the rules that currently prevent us from
buying the share of freehold in our building.

We own the lease on a flat which covers 75% of the property. The ground floor office
owner which is 25% of the property has the total freehold.
He does not have to sell us the freehold of our flat, as we are the only residential flat in the
building and two flats are needed to force a sale of the freehold.

This leaves us totally at the mercy of the freeholder, even though we have a larger
financial stake in the building. There is no value to him in ground rent as we pay a
peppercorn rent. We share 50:50 the cost of building repair etc and currently do not have a
sink fund in place. He is not interested in making any repairs or improvements.

We would be open to buying the freehold and sharing the cost of the building based on
square footage, but we can’t under current rules which seem unfair and archaic.

We hope these new proposals address situations such as ours, as well as the issues
associated with larger blocks of flats.

We have been ‘share of freeholders’ in large blocks and small properties divided into 3
flats and are familiar with how these situations are managed. We have in past joined
together to buy the freehold from a developer and taking control of our building.

We welcome any improvements that protect buyers from unscrupulous developers and
freeholders and that remove archaic and unfair systems of ownership.

Regards,
Ben Gilbey

Ben Gilbey |  



From: Barbara Cliffe
To: LAWCOM Property and Trust
Subject: Leasehold
Date: 09 March 2019 20:14:19

I have a shared ownership house with local authority but they believe they can alter lease
in fundamental ways without consultation, rent escelator, insurance, asignment of lease
restictions and large costs for staircasing. The only way of enforcing lease is through
expensive court action behond the pocket of most tennants. Simply allowing tennants to
enforce lease at land tribunal would help tennants and even playing field. Currently the
landlord cannot loose as all costs are passed to tennants win or loose. Fundamentaly
landlords have too much power over tennants.

Stephen Gillions
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Response of Damian Greenish to Law Commission Consultation Paper CP241  

  

Reinvigorating commonhold: the alternative to leasehold ownership 

  

  
I have been a solicitor for 40 years. Until my retirement as a partner in 2016, I was Senior Partner and then Chairman 
of the specialist property firm of Pemberton Greenish LLP. I now have my own consultancy. Throughout my career, 
I have taken a close interest in the subject of leasehold reform, advising both landlords and tenants on all aspects 
of residential leasehold law, with particular interest in enfranchisement. I have been involved in many of the 
landmark leasehold reform cases in the Supreme Court, House of Lords, Court of Appeal, High Court and the 
valuation tribunals. I have been the joint editor of Hague on Leasehold Enfranchisement since 1998. I am a speaker 
at and act as a regular chairman of the leading conferences and seminars in this specialised sector of the law.   
I am Chairman of the Trustees of the Sloane Stanley Estate (a mixed-use Estate in west Chelsea, London); a Vice-
President (and former Chairman of the Council) of the Chelsea Society; a member of The Law Society; a member of 
the British Property Federation’s Residential Property Management Committee and Honourary President of the 
Association of Leasehold Enfranchisement Practitioners (ALEP).  I am also a consultant to Cripps LLP 
  
The views that I express in this paper are entirely my own and do not necessary reflect the views of any of the 
organisations mentioned above.   
  

  

  

I am replying as an individual and the personal information you request is:  

  

Name:     Damian Greenish  
Organisation:    Damian Greenish Consultancy  
Address:      
Email:       
Telephone:      

  
  

Date: 7th March 2019  
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Reinvigorating commonhold: the alternative to leasehold ownership 

Consultation Paper 241 Questions 

 

Consultation Question 1. 

17.1  In order to protect freeholders, we provisionally propose that it should only be possible  to 

convert to commonhold if either: 

(1)  the freeholder consents; or 

(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement and 

acquire the freehold as part of the process of converting to commonhold. 

Do consultees agree?  

No problem with (1) but options in the Law Commission’s consultation paper “Leasehold home 

ownership: buying your freehold or extending your lease” (CP238) to prohibit or inhibit 

voluntary disposals (para 6.141) would need to be considered. (2) is not straightforward, bearing 

in mind some of the provisional proposals in CP238 to extend the right of collective 

enfranchisement; paras 8.147, 8.149 and 8.166. It is also not clear how the proposed “right to 

participate” (para 6.144 et seq) would operate following a conversion. 

           Paragraph 3.31 

Consultation Question 2. 

17.2  We provisionally propose that it should be possible to convert to commonhold without the 

unanimous consent of leaseholders. 

 Do consultees agree? 

No. It was interesting that, at the recent London Symposium, the difficulties with the 

implementation of Options 1 and 2 (see below) gave rise to Option 3; retaining the status quo. 

That was the preferred Option of the attendees by a considerable majority. 

           Paragraph 3.41 
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Consultation Question 3. 

17.3  We provisionally propose that only leaseholders who are eligible to participate in a collective 

enfranchisement claim should take a commonhold unit and should be able to participate in a 

decision to convert to commonhold. 

Do consultees agree? 

This not quite what is being proposed, at least as regards the suggestion that “only leaseholders 

who are eligible to participate in a collective enfranchisement claim should take a commonhold 

unit”. That suggestion is contrary to Option 1 which envisages that others would be entitled to 

hold commonhold units (para 3.75). There are difficult issues to be considered (and not 

addressed at all in the paper) in circumstances where a freeholder may be required to retain an 

interest in over 50% of the building (e.g. leasebacks on 50% of units of non-participating 

leaseholders (and/or vacant and let units) and leasebacks on commercial units comprising 24% 

of the internal floor area of the building) but apparently has no say on the conversion (or the 

terms of the CCS), despite the fact that he may well be required to retain substantial financial 

stake in the building. 

           Paragraph 3.54 

Consultation Question 4. 

17.4 If non-consenting leaseholders retain their leases following conversion to commonhold (which 

we call “Option 1”): 

One issue that will need to be considered under this Option is that some leases of flats (and 

nearly all leases of houses) include structural elements of the building which would on 

conversion become common parts. If that is right, then presumably the commonhold unit would 

exclude the structural elements of the building which would form part of the assets of the 

commonhold association. Furthermore, the leaseholder may be responsible for the repair and 

maintenance of part of the structure of the building under the terms of his lease. How would 

that work? 

(1) We provisionally propose that it should be possible for conversion to take place with the 

support of long leaseholders of 50% of the flats in the building. 

Do consultees agree? 
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What would happen to those leaseholders who choose to consent to the conversion of 

the building to commonhold but choose not to take a commonhold unit and retain their 

leasehold interest? Does “consent” in this context oblige the leaseholder to acquire the 

commonhold unit? It should in any event be 50% plus 1 to ensure a majority. 

(2) We provisionally propose that non-consenting leaseholders should be provided with a 

statutory right to purchase the commonhold interest in their unit at a later date.  

Do consultees agree? 

Yes, subject to the holder of the commonhold unit being fully compensated for the loss 

 of his interest. 

(3) We provisionally propose that the right to purchase the commonhold interest should 

replace non-consenting leaseholders’ statutory rights to obtain a lease extension and to 

participate in a collective enfranchisement.   

Do consultees agree? 

It will obviously be necessary to exclude the right to a collective enfranchisement and 

lease extension in a building converted to commonhold. Otherwise, there is the danger 

of the “ping-pong” problem arising. 

(4) We invite the views of consultees as to whether a purchaser from a non-consenting 

leaseholder should be required to purchase the commonhold interest, as well as the 

leasehold interest. 

He should not. The non-consenting leaseholder will have the right to acquire the 

commonhold unit and he should not be forced to do so. He has chosen not to consent 

and he may have very good reasons for doing so. 

(5) We provisionally propose that the leaseholders should be able to require the freeholder 

to take new 999-year leases over any flats not let to qualifying tenants and that such 

leases should automatically be granted over flats let to statutorily protected non-

qualifying tenants and shared ownership leaseholders.  

Do consultees agree? 
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The suggestion in para 3.101 is that leaseholders could require the freeholder to take a 

999-year lease of the units held by non-consenting leaseholders – not just flats not let to 

qualifying tenants. No, largely for the reasons set out in the answer to consultation 

question 31 in CP238. It would seem odd to set up a regime that is different from that 

for collective enfranchisement, if one is to follow the other. Would it really make sense 

to have a regime for leasebacks under collective enfranchisement that differs from the 

regime for commonhold if the one is expected seamlessly to follow the other? Is it being 

suggested that the leaseholders consenting to conversion should be able to stipulate a 

different set of leasebacks from those making the collective claim? This does start to get 

very complicated where you also have intermediate landlords (not considered in this 

paper who) may also be required to have a leaseback (e.g. para 16.125 CP238). 

There is also an issue as to the terms of any leaseback. It is presumably intended that 

leasebacks in the circumstances of both collective claims and conversion claims should 

follow the terms set out in Part IV of Schedule 9 to the 1993 Act. Those terms are 

intended to reflect the fact that the freeholder should, so far as possible, have a lease 

which is no more onerous than a freehold title. If it is intended to change that, then 

issues of compensation (and A1P1) arise where the leaseback is on more onerous terms. 

This problem is exacerbated by having to ensure that the terms of the CCS are made 

consistent with the terms of the leaseback. 

(6)  We invite the views of consultees as to whether the non-consenting leaseholders’ share 

of the freehold purchase should be capable of being funded:     

(a) by the consenting leaseholders, through the commonhold association which 

holds the commonhold interest; 

 Yes, provided all the consenting leaseholders agree to fund. In some cases, it 

may only be a proportion of them. 

(b) by the consenting leaseholders, through a company (owned by them) which 

acquires the commonhold interest;  

 Yes, although is it really necessary to specify the vehicle for funding? 

(c)  by a third-party investor, who acquires a long lease of the commonhold unit 

superior to the non-consenting leaseholder’s lease; 
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 Yes although he could be given the option to hold the commonhold unit which 

would otherwise presumably be held by the commonhold association. 

(d)  by granting a leaseback to the freeholder (who may be compelled to accept the 

lease), who acquires a long lease of the commonhold unit superior to the non-

consenting leaseholder’s lease; and/or 

 Yes, although, as with the third-party investor, he could presumably be given 

the option to hold the commonhold unit. 

(e)  by any other means. 

 These proposals are presumably intended to deal with the funding on a 

compulsory conversion in consequence of a collective claim. Would they also 

apply on a voluntary conversion (where the freeholder consents)? 

Paragraph 3.10 

Consultation Question 5. 

17.5  If non-consenting leaseholders are to be required to take a commonhold unit following 

conversion to commonhold (which we call “Option 2”): 

(1)  We provisionally propose that that qualifying leaseholders of 80% of the flats in the 

building should be required to support the decision to convert.   

Do consultees agree? 

To some extent this question becomes irrelevant because Option 2 has some serious 

problems. However, if the problems can be resolved (at present it is not obvious how 

that could be done without difficult issues arising under A1P1), then the principle is 

accepted, that there should be a higher consent threshold to reflect greater 

interference with existing rights and obligations 

(2)  We provisionally propose that the leaseholders should be able to require the freeholder 

to take the commonhold unit of any flats not let to qualifying tenants and that 

freeholders should automatically become the unit owner in respect of any flats let to 

statutorily protected non-qualifying tenants and shared ownership leaseholders.  

Do consultees agree? 
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Generally, I am not in favour of forcing freeholders (or intermediate leaseholders) to 

retain an interest in a building where they do not wish to do so. There could however be 

exceptions for units which would be the subject of mandatory leasebacks under Part II 

of Schedule 9 to the 1993 Act.  

(3)  We provisionally propose that it should be possible to place a charge over non-

consenting leaseholders’ units to recover their share of the initial freehold purchase 

price upon future sale of their commonhold unit.   

 Do consultees agree? 

No. The starting point should be consistency between the collective and commonhold 

regimes. Under the new collective regime, it is proposed that a freeholder can be 

required (at the option of the participating leaseholders) to take back leases of certain 

types of unit; namely non-participating leaseholder’s units, vacant units, let units and 

commercial units. As indicated above, that could well leave the freeholder with the 

majority value in the building. In para 6.131 CP238 it is stated in justification for this 

proposition that: “Further, we do not consider that this change would cause significant 

disadvantage to the freeholder. If he or she does not wish to retain a leaseback interest 

in any particular unit then he or she is free to sell it on”. It was pointed out in response 

to consultation question 31 in CP238 that, notwithstanding this comment, there are in 

fact significant disadvantages to a freeholder being forced to take leasebacks.  

The proposal here is that this leaseback should now be converted into some kind of 

charge. In effect, the freeholder is being compulsorily dispossessed of his property 

interest but with the price payable on that disposition (there is no indication as to how it 

is to be calculated) to be left unpaid but secured by a charge. The terms of that charge 

may or may not (see para 3.129) allow the freeholder to participate in any future 

increase in value in the unit. To put it another way, the freeholder, having had a 

property interest in the unit (which in itself is less advantageous than his original 

interest and without him receiving payment of any compensation for that disadvantage) 

is compulsorily required to fund the acquisition by a non-consenting leaseholder of his 

unit. He now has no control over his investment and the main justification put forward 

in CP238 for requiring a freeholder to take leasebacks simply collapses.  
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It get more complicated than that because in certain circumstances, an intermediate 

landlord may also be required to take a leaseback (see para 16.125 CP238). The position 

of an intermediate landlord in the commonhold regime is not really considered. 

However, would he also be required to substitute a charge over the commonhold unit 

for his lease; if so, what would the priority of the various charges? 

Also, what happens if the freeholder (or an intermediate landlord) has himself charged 

his leaseback? What happens to the interest of the mortgagee when the lease on which 

the charge is secured is converted into a statutory charge?  

(4)  If consultees do not agree, how should non-consenting leaseholders’ share of the 

purchase price be financed? 

As discussed at the London Symposium, there is no obvious solution save that the 

freeholder should not be under any compulsion effectively to fund the conversion. 

(5)  We invite the views of consultees as to who should be able to provide such finance and 

take the benefit of the charge. 

It is a significant problem with this Option because the non-consenting leaseholder is 

potentially being required to lose an interest that he might want to retain and to acquire 

an interest that he may not want. The freeholder may be required to give up an interest 

that he did not want in the first place and then give that up for a lesser interest which he 

also does not want and cannot dispose of. Careful thought needs to be given to the 

application of A1P1 to such a proposal. 

Bear in mind that the non-consenting leaseholder may well take the view that he does 

not want to acquire a greater interest in his unit because, for example, he may be 

pessimistic about the state of the market at that time. Nevertheless, he is obliged to 

acquire that greater interest at a value which reflects that market and will need to take 

on additional debt in order to fund that compulsory acquisition. He may then be right as 

regards the market and in due course finds himself in a position where he has an asset 

which is reduced in value but he remains subject to significant debt. Fair? 

(6) We invite the views of consultees as to whether the charge should be set: 

(a)  as a fixed amount, representing the non-consenting leaseholder’s share of the 

initial freehold purchase; 
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(b)  as that fixed amount, with interest; 

(c)  as that fixed amount, adjusted in line with house price inflation;  

(d)  as a percentage of the final sale price, representing the percentage increase in 

value of the non-consenting leaseholder’s property interest (from leasehold to 

commonhold) on conversion; or 

   There may be a decrease! Who takes the hit? 

(e)  in some other way. 

   Hobson’s Choice! 

(7)  We invite the views of consultees as to what priority this charge should have in relation 

to any pre-existing charges. 

 This is a bit like asking the condemned man how he would like to be executed: hanging 

or firing squad? If we get this far, then it should have priority. 

Paragraph 3.142 

Consultation Question 6. 

17.6  Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-

qualifying tenant on a variable service charge, is required to take a commonhold unit on 

conversion under Option 2, we invite consultees’ views as to whether: 

(1)  a cap should be placed on the amount of commonhold costs which are  

 recoverable from the former leaseholder or freeholder, to reflect the costs that  

 are recoverable from the non-qualifying tenant; 

(2)  the non-qualifying tenant’s rights should be altered so that he or she no longer  has the 

right to challenge service charge costs after they have been incurred, but instead has 

the same rights to challenge commonhold costs as other unit owners; or  

(3)  any other approach would fairly protect and balance the competing interests of  the 

leaseholder or freeholder, and the non-qualifying tenant. 
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 It seems to me that (1) must be the right answer. Anything else interferes further with 

existing rights of tenants who have no say in the collective, conversion to commonhold 

or the subsequent management of that commonhold. No doubt the CCS can reflect 

what can be recovered from that unit whilst the relevant tenancy continues. It will be 

temporary. 

         Paragraph 3.143 

Consultation Question 7. 

17.7  Under Option 2, we provisionally propose that: 

(1)  those wishing to convert (with less than unanimous consent) should be required to seek 

the prior authorisation of the First-tier Tribunal (Property Chamber) or Residential 

Property Tribunal in Wales (“the Tribunal”); and 

Yes 

(2)  the Tribunal should be required to authorise a conversion to commonhold unless: 

(a)  the necessary consents have not been obtained; 

(b)  the terms of the CCS do not adequately protect the interests of non-consenting 

leaseholders; and/or 

(c) the applicants refuse to adopt the Tribunal’s proposed revisions to ensure the 

CCS sufficiently protects the interests of non-consenting leaseholders. 

Do consultees agree?  

Yes, but they should also be satisfied that: 

(d) the terms of the CCS adequately protect the interest of freeholders required to 

take commonhold units,  

(e) The terms of the CCS are consistent with the terms of any leasebacks 

(e) the terms of the CCS adequately protect the interest of tenants who lose rights 

to challenge “service charges” 

Paragraph 3.144 

Consultation Question 8. 

17.8  We provisionally propose that on conversion to commonhold, tenancies granted for 21 years or 

less should continue automatically on conversion and that the consent of such tenants should 

not be required in order to convert to commonhold. 
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Do consultees agree?  

Yes 

        Paragraph 3.152 

Consultation Question 9. 

17.9  We invite consultees’ views as to whether it should be possible for charges to transfer 

automatically from the leasehold title to the commonhold unit title on conversion to 

commonhold, without requiring lenders’ consent. 

Principally a question for lenders. As with much of this, market confidence is key. Lenders need 

to be convinced that commonhold will gain traction in the market and that it will prove to give 

good security for lending. Without that confidence, lenders won’t lend.  

Although reference is made to the proposals in CP238 that on enfranchisement there will be an 

automatic transfer in the event of a lease extension or freehold acquisition, that is not directly 

analogous. Freehold and leasehold titles are well known and understood and the market 

accepts them. The same cannot be said of a commonhold which is largely untried and untested 

in the market.  

As indicated in this paper (para 3.169), there is a significant problem with Option 2 if a charge 

cannot transfer automatically. There is no obvious solution to that without government 

intervention.           

         Paragraph 3.172 

Consultation Question 10. 

17.10  We have set out two options for setting the threshold of leaseholder support which should be 

required to convert to commonhold. The first would be to require leaseholders (who are 

qualifying tenants under enfranchisement legislation) owning at least 50% of the flats in the 

building to consent, provided nonconsenting leaseholders are able to retain their leasehold 

interest on conversion to commonhold (Option 1). The second would be to require leaseholders 

(who are qualifying tenants under enfranchisement legislation) owning at least 80% of the flats 

in the building to consent, on the basis that non-consenting leaseholders are required to take a 

commonhold unit on conversion (Option 2). 

17.11  We invite consultees’ views as to whether they prefer Option 1 or Option 2.  
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Neither. For the reasons set out above, both Options have flaws which are difficult to overcome, 

at least not without creating significant interference with property rights, giving rise to 

compensation claims and significant issues under A1P1.  

There is a lacuna in this paper which does not address how Option 1 and Option 2 work in the 

context of a mixed-use property; the examples given in this Chapter are of very simple buildings 

comprising only flats, all subject to long leases. It needs to be remembered that some flats will 

have qualifying tenants whose original long lease may well now have a short unexpired term. 

The freeholders’ (or head-lessees’) interest in such a flat may be of considerable value. 

17.12  We invite consultees’ views as to any other options for setting the threshold of leaseholder 

support for conversion, other than Options 1 and 2, which strike an appropriate balance 

between the interests of those wishing to convert and non-consenting leaseholders and provide 

a mechanism for financing the freehold purchase. 

Option 3; the retention of the present requirement that there should be 100% consent for 

conversion. A close examination of the two Options proposed shows that neither of them strikes 

an “appropriate balance between the interests of those wishing to convert and non-consenting 

leaseholders” or  provide “a mechanism for financing the freehold purchase”. In addition, save 

in the limited circumstances discussed above, nobody should be obliged to retain any interest in 

a building where his existing interest is being acquired compulsorily.  

Paragraph 3.182 
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Consultation Question 11. 

17.13  We provisionally propose that, where the freeholder refuses to consent to conversion, the 

leaseholders will need to follow the collective enfranchisement process to purchase the 

freehold in order to convert to commonhold. 

 Do consultees agree? 

In principle yes but subject to seeing how the Law Commission’s proposals and options for 

collective enfranchisement (set out in CP238) are finally decided. 

Paragraph 4.18 

Consultation Question 12. 

17.14  We provisionally propose that, to simplify the procedure for converting to commonhold, any 

consents given in support of the conversion should not automatically lapse after 12 months. 

 Do consultees agree? 

 Yes 

17.15  We invite consultees’ views as to whether leaseholders should be able to withdraw their 

individual consent to conversion after the Claim Notice has been served, or whether 

leaseholders should be required to make a collective decision no longer to proceed with the 

conversion. 

In a collective, once a claim has been made, only the participating tenants collectively can 

withdraw the claim; the fact that an individual participator wants to withdraw does not mean 

that the claim is withdrawn.  The circumstances under which withdrawal can occur is therefore 

dependent on what has been agreed between the participators before the initial notice is given. 

There is no proposal in CP238 to change that. It makes sense therefore for the same regime to 

apply to a conversion to commonhold. It does however stress the need for there to be a 

participation agreement to cover these issues.  

Paragraph 4.43 
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Consultation Question 13. 

17.16 We provisionally propose that (in addition to the freeholder) it should be possible for 

leaseholders who are in the process of acquiring the freehold by collective enfranchisement, to 

apply to HM Land Registry to create a new commonhold. 

Do consultees agree? 

In principle, that makes sense but there are some procedural questions to be answered. The 

proposition seems to be that there could be two procedures; one to collectively enfranchise 

which might or might not subsequently lead to conversion and a separate combined procedure 

which would inevitably lead to conversion (unless withdrawn). This seems to be the proposal 

notwithstanding the slightly ambiguous statement in para 4.16 which says: “It may be that after 

starting the enfranchisement and convert process ………. the leaseholders no longer want to 

convert to commonhold. There would nothing in the legislation ……. that would force the 

leaseholders to convert …”. Also, in para 4.38: “Leaseholders would therefore be able to decide 

at a later date to only enfranchise and not to convert to commonhold”. That would be 

problematic in the context of a single claim where the commonhold association is the nominee 

purchaser; who then would be the nominee purchaser if the claimants decided not to convert?  

17.17  We provisionally propose that, where a lender has consented to a conversion to commonhold 

on the condition that it will be granted new security over the commonhold unit after 

conversion, a deed of substituted security provided to HM Land Registry will act as sufficient 

evidence that this condition has been fulfilled. 

 Do consultees agree? 

 Yes 

Paragraph 4.49 

Consultation Question 14. 

17.18  Where the freehold of the building is owned by the leaseholders collectively through a freehold 

management company (a “FMC”), we provisionally propose that the common parts of the 

building should be transferred to a new commonhold association as part of the process of 

conversion to commonhold (rather than the FMC changing its articles to become a commonhold 

association, where this is possible). 

 Do consultees agree? 
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 Yes 

Paragraph 4.59 

Consultation Question 15. 

17.19  We invite consultees’ views as to whether, taking into account our provisional proposals set out 

in questions 11 to 14, the conversion procedure would operate satisfactorily. 

It needs more meat on the bones. For example, the suggestion appears to be that the only 

difference between a form for a collective claim and the form for a combined collective claim 

and conversion is that the latter will state that the nominee purchaser is to be the commonhold 

association. Is that right? The proposal that the CCS need not be prepared at the outset of the 

claim (or at least before the claim is made) is not right. Those with an interest in the building (or 

who may be compulsorily required to retain an interest in a building) should be entitled to see 

the CCS, bearing in mind that it sets out the rights and duties of the commonhold association 

and the unit holders within the commonhold. This is of particular importance in mixed-use 

buildings where the freeholder will no doubt be entitled to the commonhold unit(s) of the 

commercial premises. It is not clear whether he has the commonhold units of the vacant and let 

units under Option 1; he does under Option 2. How does a freeholder (or intermediate landlord) 

who is required to take a commonhold unit know that the CCS will not be oppressive if he has 

no right to be involved in its preparation? 

17.20  We invite consultees’ view on what changes could be made to simplify the procedure and make 

it more cost-effective. 

I would seriously caution seeking to oversimplify a procedure for what may well be a highly 

complex property transaction. It is all very well setting out nice and simple examples in the 

consultation paper but many buildings caught by these proposals will be mixed-use buildings 

comprising sold, let and vacant flats or houses with commercial units and often shared facilities.  

Paragraph 4.61 
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Consultation Question 16. 

17.21  We provisionally propose that any new management structure needs to meet the following 

objectives: 

(1)  Provide the ability to separate out the management of a variety of different interests 

within the same development, in particular by: 

(a)  differentiating voting rights, so that those affected by a decision are entitled to 

participate in making that decision, and no one else is able to do so; and 

(b)  allowing shared costs to be allocated in different ways to ensure that only those 

benefitting from a service pay for it. 

(2)  Provide a framework which can be used to regulate the relationship between more than 

one building where there are shared areas, such as shared car parks or gardens. 

(3)  Strike an appropriate balance between standardisation and flexibility 

(4)  Facilitate consumer protection to ensure that abuses that have arisen in the residential 

leasehold context cannot be transposed into commonhold. 

Do consultees agree? 

Yes. (4) is interesting because commonhold is being sold on the basis that it is a system of land 

ownership that inherently prevents the “abuses” that have arisen in the residential leasehold 

sector. If we look at the list in para 1.63, commonhold will inherently deal with (1) (2) and (6) by 

simply removing the third party landlord. The lack of independence of solicitors and the failure 

to regulate managing agents has nothing to do with the system as, to be fair, is acknowledged in 

para 1.75.  That leaves the issue of permission fees. This raises the difficult question of the rights 

of the individual unit holder as against the rights of the community as a whole.  

The points in para 1.76 are well made. LEASE will certainly have an important role to play here. 

17.22  Are there any other objectives which should be added to the list above? 

 Nothing immediately obvious.  

Paragraph 5.15 

Consultation Question 17. 

17.23  We provisionally propose that commonholds with sections (which are not individual corporate 

bodies) should be introduced as a management structure to make commonhold workable for 

more complex developments 
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Do consultees agree? 

In principle, yes. It needs to meet the core objectives set out above. It is not clear how the 

creation of sections would operate in the context of a mixed-use building which is the subject of 

conversion. In those circumstances, the CCS is prepared by (and only by) the leaseholders who 

are proposing to acquire and convert. It is not necessary (as presently proposed) for that CCS to 

be prepared at the time of the claim. The freeholder will be entitled (or may be required) to take 

the commonhold unit of the commercial parts. But he won’t know what the CCS says, whether it 

will provide for sections and he will have no say over that.  

17.24  If consultees do not agree, do consultees prefer either the flying commonhold model or layered 

commonhold model? If so, how do consultees suggest addressing the issues with these models? 

Flying commonholds do seem to have very difficult problems. However, layered commonholds 

could be appropriate for the more complex and larger developments where a substantial degree 

of independence is appropriate for elements of the development. Complexity should not in itself 

be a ground for rejection  

17.25  Are consultees aware of any other options we should be considering? 

Nothing occurs 

Paragraph 5.55 

Consultation Question 18. 

17.26  We provisionally propose that it should be optional, rather than mandatory, for a section 

committee to be set up for each section in a commonhold. 

Do consultees agree? 

Yes, although it is important to establish (i) who has the right to set up a section and (ii) that a 

commonhold association cannot seek to control say a commercial unit by simply refusing to 

establish a section or section committee 

17.27  If consultees disagree, which powers do consultees think should be given compulsorily to those 

committees? 

N/A 

 Paragraph 5.71 
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Consultation Question 19. 

17.28  We invite consultees’ views as to whether delegation to section committees should be collateral 

or exclusive; whether this should vary for different powers; or whether it should be for each 

commonhold to decide. 

It should be for each commonhold to decide, provided that those affected by any such decision 

should have a say on the issue. 

Paragraph 5.78 

Consultation Question 20. 

17.29  We invite consultees’ views as to whether: 

(1)  directors should be able to revoke or alter the powers delegated to a section committee 

as they wish; 

(2)  section committees affected by an alteration of delegated powers should be given the 

ability to apply to the Tribunal; or 

(3)  the directors should have to apply to the Tribunal in order to alter or revoke a 

delegation. 

It should be (3) unless the relevant section committee agrees. 

Paragraph 5.81 

Consultation Question 21. 

17.30  We provisionally propose that a new section should be able to be created by: 

(1)  the developer, at the outset; and 

(2)  the commonhold association at a later date. 

Do consultees agree? 

(1) is fine. The concern with (2) would be on a conversion; if a freeholder (or intermediate 

leaseholder) is required to retain an interest in the building following the conversion, then he 

/they should be able to require a section to be established if certain criteria are met. Any 

dispute would be resolved by an application to the tribunal. The position of mixed-use 

properties on conversion is not considered in Chapter 3. 



19 
   3629616_1 

17.31 If the commonhold association is allowed to create sections after it has been set up, we 

provisionally propose that this decision should be approved by special resolution, with the 

additional requirement that at least 75% of the total votes held by the unit owners who would 

be part of the new section must have been cast in favour of creating the section. 

Do consultees agree? 

It should be an ordinary resolution with 75% support of the affected unit holders. 

17.32  We provisionally propose that unit owners affected by the introduction of a new section should 

be given the option of applying to the Tribunal. 

Do consultees agree? 

Yes. In addition, if 75% of affected unit holders want to create a section but the commonhold 

association refuses, then those unit holders should also be able to apply to the tribunal to 

require the creation of a section. 

Paragraph 5.88 

Consultation Question 22. 

17.33  We provisionally propose that qualifying criteria for sections should be introduced, so that 

sections can only be created to give separate classes of vote to: 

(1)  residential and non-residential units; 

(2) non-residential units, which use their units for significantly different purposes; 

(3)  different types of residential units (such as flats and terraced houses); 

(4)  separate blocks in the same development; and 

(5)  other premises falling within the commonhold which, in the interests of practicality and 

fairness, should form a separate section. 

Do consultees agree? Are there any other criteria which consultees feel should be added to the 

list? 

Yes and no. 

Paragraph 5.94 

Consultation Question 23. 

17.34  We provisionally propose that it should be possible for sections to consist of a single unit. 
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Do consultees agree? 

Yes 

Paragraph 5.96 

Consultation Question 24. 

17.35  We provisionally propose that to combine two or more sections, a special resolution of the 

commonhold association should be required. Additionally, 75% of the votes cast by the unit 

owners in the sections that are to be combined must have been in favour. 

Do consultees agree? 

Yes, but see also CQ21 

17.36  We provisionally propose that unit owners affected by sections being combined should be given 

the right to apply to the Tribunal as an additional protection. 

 Do consultees agree? 

 Yes, but see also CQ21 

17.37  We provisionally propose that there should be no criteria which must be met before two or 

more sections in a commonhold can be combined. 

 Do consultees agree? 

 No 

Paragraph 5.101 
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Consultation Question 25. 

17.38  We invite consultees’ views as to whether statutory development rights should apply 

automatically so as to avoid the need to reserve express rights in the CCS. 

 They should be 

17.39  We invite consultees’ views as to whether such statutory rights should be drawn widely to 

include all matters which are likely to apply in commonhold developments, including (but not 

limited to) the right to add land, to make consequential variations to commonhold contributions 

and voting rights, and rights of access. 

 They should be 

Paragraph 6.65 

Consultation Question 26. 

17.40  We provisionally propose that there should be no specific statutory provisions for the 

appointment of developers’ directors. Instead, a developer’s ability to appoint directors should 

depend on the number of units it retains. 

 Do consultees agree? 

 No. The proposal appears to go from one extreme to the other; less than 50% of units, the 

developer appoints the directors; 50% or more of the units and the developer has no power to 

appoint any directors.  

17.41  We provisionally propose that developers should be able to exercise all voting rights associated 

with the units of which they are the registered owners. 

 Do consultees agree? 

 Yes 

Paragraph 6.67 

Consultation Question 27. 

17.42  Currently, the Commonhold Regulations place certain restrictions on a developer’s exercise of 

development rights: 

(1)  the developer must not exercise rights in a way which would interfere unreasonably 

with unit owners’ enjoyment of their units or their ability to exercise rights granted by 

the CCS; 
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(2)  the developer may not remove land from the commonhold which forms part of a unit 

unless the owner of that unit provides written consent;  

(3)  any damage caused to the commonhold land by the developer should be remedied as 

soon as reasonably practicable; and  

(4)  the developer may not exercise development rights if the works for which the right was 

granted have been completed (excluding the developer’s right to market units). 

17.43  We invite consultees’ views as to whether any further restrictions should be introduced on the 

use of development rights: in particular, whether a time limit should be imposed on the exercise 

of these rights (and if so, what this time limit should be). 

`There should be no time limit other than completion of the development. 

Paragraph 6.69 

Consultation Question 28. 

17.44  We provisionally propose that “anti-avoidance” provisions should be introduced to ensure that 

the developer does not attempt to secure a greater degree of control by: 

(1) taking powers of attorney from the purchasers (or seeking to control votes in any other 

way); or 

(2)  attempting to control how unit owners vote by inserting terms in the purchase 

contracts. 

 Do consultees agree? 

 Yes 

Paragraph 6.71 

Consultation Question 29. 

17.45  We invite consultees’ views as to what advantages there are (if any) of the transitional period in 

the registration procedure for new commonhold developments. 

 No view 

Paragraph 6.72 
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Consultation Question 30. 

17.46  We invite consultees’ views as to whether any requirements of company law (such as to make 

an annual confirmation statement, and to file accounts) should be relaxed for commonhold 

associations. 

They should not 

Paragraph 7.67 

Consultation Question 31. 

17.47  We invite consultees’ views as to whether there are particular difficulties in applying CVAs to 

commonhold associations. 

17.48  We invite consultees’ views as to whether the CVA procedure needs any adaptations to make it 

more relevant and effective in dealing with commonhold associations in financial difficulties. 

 No view 

Paragraph 7.68 

Consultation Question 32. 

17.49  We provisionally propose that it should not be possible for creditors directly to petition for a 

commonhold association to be wound-up, and a liquidator appointed.  Instead, a petition could 

lead to the court appointing a commonhold administrator, who would carry out the necessary 

duties. 

 Do consultees agree? 

 Yes 

17.50  We provisionally propose that a commonhold administrator should then be able to petition for 

the association to be wound-up only if the commonhold association is irretrievably insolvent. 

 Do consultees agree? 

 Yes 

Paragraph 7.70 
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Consultation Question 33. 

17.51  We provisionally propose that the law should be clarified to ensure that there is a presumption 

that, on the insolvency of a commonhold association, a successor association should usually be 

appointed. 

 Do consultees agree? 

 Yes 

17.52  We invite consultees’ views as to whether there are circumstances in which it would not be 

appropriate for the court to appoint a successor association and, if so, what these circumstances 

are. 

 As explored in para 7.59 

17.53  We provisionally propose that the court should have discretion as to whether to impose 

conditions for a successor association to be appointed. 

 Do consultees agree? 

 Yes 

17.54  We invite consultees’ views as to: 

(1)  what conditions might be imposed; and 

(2)  if the court’s discretion is to be structured, what factors the court should take into 

account. 

No view 

Paragraph 7.72 

 

Consultation Question 34. 

17.55  We provisionally propose that, if a liquidator is appointed to wind up a commonhold 

association, he or she should not be able to demand further contributions from the unit owners 

to reduce the level of indebtedness of the association. 

 Do consultees agree? 
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 It is not an easy one. On the one hand there is the commonality of interests between the unit 

holders and the association but on the other hand such demands would undermine the core 

principle of limited liability.  This must be subject though to the provisional proposal in para 

7.62. 

17.56  We provisionally propose that, if a liquidator is appointed to wind up a commonhold 

association, he or she should not be able to demand further contributions from the unit owners 

to make up for the shortfall in contributions from members who are bankrupt or from whom it 

is impossible to recover their contributions. 

 Do consultees agree? 

 Yes 

Paragraph 7.76 
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Consultation Question 35. 

17.57  We provisionally propose that it should be possible for the CCS to impose restrictions on the 

short-term letting of units. 

 Do consultees agree? 

Yes but limited to residential units. It needs to be remembered that imposing restrictions may 

well have an impact on value. 

17.58  We invite consultees’ views as to how to ensure that any restriction on short-term letting does 

not prevent units being rented in the private or social rented sector.  In particular: 

(1)  in relation to the private rented sector, we invite views on whether any restriction 

imposed by a CCS should be confined to lettings made for less than six-months, or for 

any other specified period; 

 It is a difficult issue. On the one hand, any such restriction is likely to affect the 

marketability and value of a unit so restricted. On the other hand, the rise of Airbandb 

and similar organisations encourages anti-social use of residential units. If it is intended 

to distinguish between hotel-type occupation and genuine residential occupation then a 

time limit such as six months would be a compromise.  

(2)  in relation to the social rented sector, we invite views on whether any restriction 

imposed by a CCS should not be able to apply to particular landlords, such as registered 

providers of social housing and housing associations, or whether there are other ways of 

ensuring that such lettings cannot be prohibited in the CCS. 

 No view 

Paragraph 8.35 

Consultation Question 36. 

17.59  We provisionally propose that event fees should be prohibited within commonhold, except for 

any specific circumstances expressly permitted by statute. 

 Do consultees agree? 

 Yes 

17.60  We invite consultees’ views as to whether an exception to the proposed prohibition on event 

fees should be made for specialist retirement properties within commonhold. 
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 No view 

17.61  We invite consultees’ views as to whether there are any other circumstances (apart from 

specialist retirement properties) in which event fees should be permitted within commonhold. 

 No view 

Paragraph 8.43 

Consultation Question 37. 

17.62  We invite consultees’ views as to whether any further restrictions should be put in place to limit 

which local rules may be added to the CCS. 

Those which might have material adverse effect on the value of a unit or may be oppressive to a 

minority.           

          Paragraph 8.47 

Consultation Question 38. 

17.63  We provisionally propose that a higher threshold for amending the CCS should be introduced, 

which may apply to some or all local rules. 

 Do consultees agree? 

 Yes 

17.64  We invite consultees’ views as to: 

(1) what voting threshold should be required to amend local rules; 

(2)  when there should be a right to apply to the Tribunal in relation to amendments of the 

CCS; and 

(3) whether the threshold should be the same for amending all local rules, or whether rules 

should be differentiated. If consultees are of the view that rules should be 

differentiated, we invite views as to how the threshold for introducing a rule in an area 

on which the CCS is currently silent should be determined. 
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 Yes to (1) but thereafter it becomes more difficult because of the fundamental problem of 

balancing the rights of the individual unit holder with the rights of the community as a whole. It 

also needs to be remembered that part of the attraction (so it said) of commonhold is certainty; 

a person acquiring a commonhold unit will know and understand clearly what he is buying. That 

can be undermined if local rules can be changed and those changed rules have an adverse 

impact on a class of unit holders. Considerable care needs to be taken therefore to ensure that 

rules cannot be changed in such a way as to have a material impact on the value of a unit or are 

changed in a way that is oppressive to a minority.  

Paragraph 8.68 

Consultation Question 39. 

17.65  We provisionally propose that the mandatory provisions of the CCS should be contained in the 

regulations, but not be reproduced in the CCS. 

 Do consultees agree? 

 Yes 

17.66  If so, we invite consultees’ views as to whether the directors of the commonhold association 

should be under a duty to provide copies of the most up-to-date standard provisions contained 

in the regulations, along with a copy of the CCS, to any new purchasers, and should provide 

copies of the updated standard provisions to all unit owners as and when changes are made. 

 They should 

Paragraph 8.77 

Consultation Question 40. 

17.67  Should our provisional proposals to introduce sections be implemented, we provisionally 

propose that it should be possible to add schedules to the CCS, where the rights and obligations 

applying to a specific section can be collated. 

 Do consultees agree? 

 Yes 

Paragraph 8.80 
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Consultation Question 41. 

17.68  We invite consultees’ views as to whether there are any new terms, other than those we have 

asked about in this Consultation Paper, which should be added to the prescribed terms of the CCS 

(that is, rules which should apply to every commonhold, rather than local rules which can 

optionally be adopted by individual commonholds). 

 No view 

Paragraph 8.83 
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Consultation Question 42. 

17.69  We provisionally propose that the procedure for the election of directors of a commonhold 

should be simplified, so that the prescribed articles of association provide that directors should 

be elected at a general meeting, and also may be co-opted by the existing directors. 

 Do consultees agree? 

 Yes 

Paragraph 9.32 

Consultation Question 43. 

17.70  We provisionally propose that, if a commonhold association cannot find members able and 

willing to serve as directors, and is also unwilling to appoint professional directors, any member 

of the association should be able to apply to a court or tribunal for professional directors to be 

appointed, who would then be paid by the association. 

 Do consultees agree? 

 Yes 

17.71  We provisionally propose that, if members should be able to make such an application, then 

someone with a mortgage or other charge over a unit should also be able to do so. 

 Do consultees agree? 

 Yes 

17.72  We provisionally propose that, if it should be possible for an application to appoint directors to 

be made, it should be heard by the First-tier Tribunal (Property Chamber) (in Wales, the 

Residential Property Tribunal). 

 Do consultees agree? 

 Yes 

Paragraph 9.36 

Consultation Question 44. 

17.73  We invite consultees’ views as to whether a problem is likely to arise whereby a single investor, 

or a group of investors, who own a majority of units, run a block in their own interests in order 

to “squeeze out” other owners. 
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 Inevitably there is the risk and it is important that an oppressed minority should have some 

protection (see above) 

17.74  If it is felt that problems are likely to arise, then we invite consultees’ views as to the following: 

(1)  whether the concept of “persistent failure to comply with the CCS in some material 

respect”, offers a satisfactory basis upon which a court or tribunal could intervene on an 

application by a unit owner;  

 It should be further than that if the directors taking action with a view to oppressing a 

minority for their own advantage; for example by imposing onerous local rules.  

(2)  whether such applications should be made to the court or the Tribunal; 

 On balance the tribunal but it is a fine balance 

(3)  whether, the court or Tribunal should have the power to appoint directors, and to make 

the supplementary orders set out in paragraph 9.48 above, should they be required; 

 Yes 

(4)  whether it would be necessary for the court or tribunal to exercise continuing 

supervision over the directors who were appointed; and 

 No 

(5)  whether other solutions could be used to address the difficulty. 

 Although not directly comparable, there may be some assistance to be gained by 

looking at the statutory rights and protection of minority shareholders in companies. 

Paragraph 9.51 

Consultation Question 45. 

17.75  We seek consultees’ views on whether their experience with other leaseholder-controlled 

companies (Freehold Management Companies, Residents’ Management Companies and right to 

manage companies) leads them to believe that provisions for proxy voting may be abused, and, 

if so, in what way or ways. 

 Not been aware of any particular abuse 

17.76  We further seek consultees’ views on whether any such abuses could be prevented or mitigated 

by: 

(1)  a restriction on the number of proxy votes that any individual might hold; or 
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(2)  some other device (please specify). 

They could be but not aware of any evidence of abuse 

Paragraph 9.58 

Consultation Question 46. 

17.77  We provisionally propose that legislation should deem that the commonhold association has an 

insurable interest in the parts of the building which are owned by the unit owners. 

Do consultees agree? 

Yes 

17.78  We provisionally propose that legislation should require the commonhold association to 

reinstate or rebuild (as appropriate) the whole of a horizontally-divided building – including the 

parts owned by the unit owners – in order to satisfy the indemnity principle within insurance 

law. 

 Do consultees agree? 

 Yes 

17.79  We invite consultees’ views as to whether any other legal difficulties would arise in arranging 

buildings insurance for commonholds which have not been addressed by these proposals. 

 No view 

Paragraph 9.87 

Consultation Question 47. 

17.80  We provisionally propose that the CCS should be amended so as to require that either a copy of 

the buildings policy and schedule, or sufficient details of it, should be supplied to all unit owners 

on or before they acquire a unit, and whenever the terms of the policy change. 

Do consultees agree? 

Yes 

17.81  We provisionally propose that the commonhold association should confirm to unit owners and 

their mortgage lenders that the insurance is in existence on an annual basis, and when 

reasonably required at other times. 

 Do consultees agree? 

 Yes 
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Paragraph 9.90 

Consultation Question 48. 

17.82  We invite consultees’ views as to whether public liability insurance (that is, insurance against 

liability as an occupier and also as a property owner) is likely to be generally available for 

commonhold associations. 

 No view 

17.83  If it is generally available, we provisionally propose that details of minimum cover, permissible 

exclusions and excesses, and so on, should be prescribed in regulations to be made by the 

Secretary of State. 

Do consultees agree? 

Yes 

Paragraph 9.93 

Consultation Question 49. 

17.84  We provisionally propose that the commonhold community statement should contain an 

express power for the commonhold association to take out directors’ and officers’ insurance. 

 Do consultees agree? 

 Yes 

Paragraph 9.96 

Consultation Question 50. 

17.85  We provisionally propose that the provisions in the prescribed commonhold community 

statement requiring the repair of the common parts should be extended to require also 

“renewals”; that is, the replacement of “like with like” if something should be beyond economic 

repair. 

 Do consultees agree? 

 Yes 

17.86  We provisionally propose that the installation of adequate thermal insulation should be deemed 

to be a repair. 

 Do consultees agree? 
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 Yes 

17.87  We provisionally propose that it should be possible for the repairing obligations required by the 

CCS to be supplemented by a local rule requiring a higher standard of repair, if appropriate. 

 Do consultees agree? 

 Yes 

17.88  We provisionally propose that, with horizontally-divided buildings (so including all flats), matters 

relating to the internal repair of units should be left to local rules. 

 Do consultees agree? 

 Yes. Some leases of flats include structural walls etc. so it is not clear on conversion how 

repairing liabilities will be divided up in such circumstances. 

17.89  We provisionally propose that with vertically-divided buildings (that is, all houses, whether 

detached, semi-detached or terraced) all matters relating to repair (whether internal or 

external) of the units should be left to local rules. 

Do consultees agree? 

 Yes, although again there may be issues here on conversion (if Option 1 is adopted) as to how 

repairing (and other obligations under the lease) will fit in and be consistent with the 

commonhold structure. 

Paragraph 9.111 

Consultation Question 51. 

17.90  We invite consultees’ views as to whether rights of entry are best left to local rules, or whether 

rights of entry should be prescribed. 

 A combination of both; dependent on the nature of the building.  

17.91  If rights of entry are prescribed, we invite consultees’ views as to whether it is necessary to 

make a distinction between different types of buildings. 

 Yes 

17.92  If it is necessary to distinguish between different types of building, we invite consultees’ views 

as to: 
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(1)  whether the distinction should be between those that are horizontally-divided, and 

those that are vertically-divided; and 

 (2)  if some other distinction is more appropriate, what that should be. 

 The obvious distinction is between horizontal and vertical divisions. Again, if Option 1 is adopted 

for conversion, there will be the same problems of potentially having leases on terms that are 

not consistent with the CCS commonhold. 

17.93  We invite consultees’ views as to what, in each case, the appropriate rights of entry would be. 

 As discussed in para 9.126 

Paragraph 9.12 

Consultation Question 52. 

17.94  We provisionally propose that the commonhold community statement should be amended to 

provide that alterations to the common parts which are incidental to internal alterations made 

by a unit owner to his or her own unit should not require the consent of the members by an 

ordinary resolution. 

 Do consultees agree? 

 Yes 

17.95  We provisionally propose that the giving of consent to such proposals should be delegated to 

the directors. 

Do consultees agree? 

 Yes 

17.96  We invite consultees’ views as to whether: 

(1)  “minor alterations to the common parts” should be defined as we have outlined at 

paragraph 9.137 above; or 

(2)  some other criterion could be adopted to distinguish minor alterations from those 

which should continue to require the consent of an ordinary resolution by the members. 

  As in (1).  

Paragraph 9.139 
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Consultation Question 53. 

17.97  We invite consultees’ views as to whether existing long-term contracts have been a problem 

which leaseholders have encountered. 

 No view 

17.98  If they have, then we further invite leaseholders to let us have examples. 

Paragraph 9.152 

 

Consultation Question 54. 

17.99  We provisionally propose that commonhold associations should be given the right, within a set 

period from the date when the unit owners take effective control of the commonhold 

association, to cancel contracts which were entered into by the association before that date. (It 

would be necessary to define these terms so as to exclude the scenario where the units were 

“sold” to associates of the developer). 

 Do consultees agree? 

It should be mutual, particularly in the case of a conversion where the knowledge that a 

commonhold association would take over the management might be less foreseeable. There are 

further problems with this if Option 1 is adopted. It is not clear what is meant by “without 

penalty”. A contractor should be able to recover any loss that he suffers but there shouldn’t be a 

“penalty” for termination. 

17.100  We provisionally propose that a “long-term contract” should be defined as a contract which 

must run for more than 12 months. 

 Do consultees agree? If not, what longer or shorter period would be appropriate? 

 No view 

17.101  We provisionally propose that a commonhold association should have to exercise this right 

within six months from the commonhold coming under the effective control of the unit owners 

(being actual “arms-length” purchasers of the units). 

 Do consultees agree? If not, what longer or shorter period would be appropriate? 

 How would that work on conversion, particularly under Option 1? 
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Paragraph 9.154 

Consultation Question 55. 

17.102  We invite consultees’ views as to the difficulties that can arise when the long-term contract 

includes the hire of equipment which remains the property of the contractor and which they 

have reserved the right to remove if the contract should be terminated. We would appreciate 

any examples of contracts involving the hire of equipment, or of long-term contracts generally, 

that consultees are able to provide. 

 No view 

Paragraph 9.157 
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Consultation Question 56. 

17.103  We provisionally propose that the proposed contributions to shared costs should require the 

approval of the members of the commonhold association.  This approval would generally be 

given by a resolution passed in a general meeting, though it could be passed by the written 

procedure. 

Do consultees agree? 

Yes 

17.104  We provisionally propose that this approval should be given by an ordinary resolution (over 50% 

majority), rather than by a special resolution (at least 75% majority). 

Do consultees agree? 

Yes 

17.105  We invite consultees’ views as to the suggestion that if the proposed level of contributions failed 

to secure approval, the level of contributions required in the previous financial year should 

continue to apply. 

 Seems sensible; possibly with an inbuilt inflationary increase? 

17.106  We invite consultees’ alternative proposals to address the issue of what should happen if the 

directors’ proposed level of commonhold contributions fail to obtain approval. 

 Nothing immediately obvious 

Paragraph 10.35 

Consultation Question 57. 

17.107 We provisionally propose that it should be possible for the CCS to include, as a local rule, an 

index-linked “cap” on the amount of expenditure which could be incurred on the cost of 

improvements. 

 Do consultees agree? 

 Yes 

17.108  We provisionally propose that it should be possible for the CCS to include, as a local rule, an 

index-linked “cap” on the amount of expenditure which could be incurred annually on the cost 

of “enhanced services”, as described in paragraph 10.40(1). 
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 Do consultees agree? 

 Yes 

17.109  We provisionally propose that if a CCS contained such a “cap”, then it could be removed only 

with the unanimous consent of the unit owners, or with the support of 80% of the available 

votes, and the approval of the Tribunal. 

Do consultees agree? 

No. It could be removed by a special resolution 

17.110  We provisionally propose that any application by a unit owner to challenge proposed 

expenditure should be made before it was incurred, and expenditure should not be open to 

challenge later. 

Do consultees agree? 

Yes 

Paragraph 10.41 

Consultation Question 58. 

17.111  We provisionally propose that it should be compulsory for a commonhold association to have 

some form of reserve fund. 

Do consultees agree? 

Yes 

17.112  We provisionally propose that the scheme for the financing of the commonhold should continue 

to distinguish between contributions for shared (current) expenditure, and contributions to the 

reserve fund or funds. 

Do consultees agree? 

 Yes 

17.113  We provisionally propose that no minimum annual contribution towards the reserve fund 

should be specified. 

Do consultees agree? 

Yes 



40 
   3629616_1 

17.114  We invite consultees who do not agree to suggest how a requirement for minimum 

contributions might operate. 

N/A 

17.115  We provisionally propose that the directors of commonhold associations should be able to set 

up such designated reserve funds as they see fit. 

Do consultees agree? 

Yes 

17.116  We provisionally propose that it should also be possible for the members of a commonhold 

association to require, by ordinary resolution, that a designated reserve fund or funds should be 

set up. 

Do consultees agree? 

Yes 

17.117  We provisionally propose that designated reserve funds should be protected from enforcement 

action by creditors, unless their claim relates to the specific purpose for which the designated 

reserve fund was set up. 

 Do consultees agree? 

Yes 

17.118  We provisionally propose that designated reserve funds should continue to receive equivalent 

protection if the commonhold association should be subject to insolvency proceedings. 

Do consultees agree? 

Yes 

17.119  We provisionally propose that it should be possible to change the designation of a designated 

reserve fund only by a resolution supported by 80% of the members, and with the approval of 

the Tribunal. 

Do consultees agree? 

No. It could be agreed by special resolution 
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17.120  We invite consultees’ views as to whether the directors (or the members in a general meeting) 

should be able to “borrow” from a reserve fund in order to meet a shortfall in meeting other 

expenditure, and, if so, what safeguards, if any, would be appropriate. 

Yes, they should. It most cases it would no doubt be implemented to meet an emergency and in 

consequence it would make sense to keep the procedure as simple as possible so an application 

to the tribunal is not likely to be efficient.  

17.121  We provisionally propose that the proposed annual contributions to the reserve fund or funds 

should be approved by the members in the same way as the contributions to current 

expenditure, and, if possible, at the same time. 

Do consultees agree? 

Yes 

Paragraph 10.71 

Consultation Question 59. 

17.122  We provisionally propose that it should be possible to allocate to individual units within a 

commonhold different percentages that it must contribute towards different “heads” of cost. 

 Do consultees agree? 

 Yes 

17.123  We invite consultees’ views as to whether each commonhold should have total flexibility in how 

different costs are allocated, or whether there should be any limitations on their ability to do so. 

 Flexibility but subject to an overall responsibility to act fairly and reasonably.  

Paragraph 10.96 

Consultation Question 60. 

17.124  We provisionally propose to retain the possibility of varying the percentage of expenditure 

allocated to each unit, by amending the CCS by special resolution.  Such amendments would 

remain subject to a unit owner’s right not to have a significantly disproportionate amount of the 

contributions to shared costs, or the reserve funds, allocated to his or her unit. 

Do consultees agree? 

Yes 



42 
   3629616_1 

17.125  We invite consultees’ views as to whether: 

(1) it is likely to be fair and workable to consider any proposed variations to contributions 

to shared costs, and the reserve funds, on the basis that the originally allocated 

percentage was fair; and 

(2)  safeguards need apply only if the allocated percentage is altered. 

No view 

17.126  We invite consultees’ views as to whether internal floor area would offer a satisfactory default 

basis on which to allocate financial contributions in purely residential commonholds. 

 Generally, yes 

17.127  We invite consultees’ views as to whether internal floor area would offer a satisfactory default 

basis on which to allocate financial contributions in commonholds which include (a) commercial 

and residential units and (b) commercial units of different kinds. If not, we invite views on 

alternative methods. 

 No view 

Paragraph 10.100 

Consultation Question 61.  

17.128  We provisionally propose that the current scheme for the issue of a Commonhold Unit 

Information Certificate (“CUIC”) on the sale of a unit should in its essentials be retained. 

Do consultees agree? 

Yes 

17.129  We invite consultees’ views as to whether the possibility of further contributions (emergency 

contributions, or contributions to the reserve fund or funds) falling due after the issue of a CUIC 

is likely to present practical problems to conveyancers. 

 No view 

17.130  We provisionally propose that, once a CUIC has been issued, an incoming unit owner should not 

be liable for further contributions which fall due, unless the commonhold association or its 

agent has notified the current owner’s conveyancers of the further liabilities. 

Do consultees agree? 
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Yes 

17.131  We provisionally propose that the maximum fee for a commonhold association to issue a CUIC 

should be set by regulation, and kept under review. 

Do consultees agree? 

Yes 

17.132  We invite consultees’ views as to whether the lack of any sanction or convenient remedy for the 

failure on the part of the commonhold association to issue a Commonhold Unit Information 

Certificate within the prescribed 14-day period is likely to cause problems in practice. 

 No view 

17.133  We further invite consultees’ views on how best this may be resolved. 

 No view 

17.134  We invite consultees’ views as to whether a Commonhold Unit Information Certificate should be 

conclusive once issued; or whether it should be possible for it to be amended if an error is 

spotted after it has been issued. 

 If there is an error, it makes sense to correct it. Otherwise, who is to bear the consequences of 

the error? 

17.135  We further invite consultees’ views on what problems would arise in practice if a Commonhold 

Unit Information Certificate could be amended; and on how these might be addressed. 

 No view 

Paragraph 10.118 
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Consultation Question 62. 

17.136  We invite consultees’ views as to whether the need for unit owners to obtain the consent of 

their mortgage lender to support the commonhold association granting a fixed or floating 

charge is likely to be a significant difficulty in raising emergency funding. 

 The need for consent should if possible be avoided, although it will depend on the response of 

the lenders to this question.  

17.137  If consultees consider that there might be difficulties, we invite views on what measures could 

be put in place to alleviate these difficulties, including whether the Tribunal should be able to 

override a mortgage lender’s refusal to give consent. 

 If lenders have a problem, then they may become reluctant to lend on a commonhold.  

Paragraph 11.28 

Consultation Question 63. 

17.138  We provisionally propose that express provision should be made for a commonhold association 

to grant a floating charge. 

Do consultees agree? 

Yes 

17.139  We provisionally propose that a charge over the common parts or a floating charge should only 

be able to be granted when either: 

(1)  The unit owners unanimously consent to the charge: or 

(2)  80% of the unit owners consent to the charge, and approval is obtained from the First-

tier Tribunal (Property Chamber) or the Residential Property Tribunal Wales. 

Do consultees agree? 

No, it should be a special resolution. If the commonhold association is responding to an 

emergency, it won’t need to go through the additional hurdles of having to make an application 

to the tribunal. If they also need to obtain lender’s consent under 17.136, it makes the ability to 

respond meaningfully to an “emergency” almost impossible. 

Paragraph 11.36 
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Consultation Question 64. 

17.140  We provisionally propose that it should be possible for a commonhold association (having 

obtained the requisite consent) to grant a charge over part of the common parts. Where such a 

charge is granted, the part of the common parts so charged may be registered with a separate 

title number. 

 Do consultees agree? 

 Yes 

Paragraph 11.40 
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Consultation Question 65. 

17.141  We provisionally propose making an exception to the prohibition on residential leases over 

seven years, and leases granted at a premium, for shared ownership leases which contain the 

fundamental clauses prescribed by Homes England in England or the Welsh Government in 

Wales. 

Do consultees agree? 

Yes 

Paragraph 12.30 

Consultation Question 66. 

17.142  We provisionally propose that in new commonhold developments, the model shared ownership 

lease should require the shared ownership leaseholder to comply with all terms of the CCS. 

 Do consultees agree? 

 Yes 

17.143  We provisionally propose that shared ownership leaseholders in new commonhold 

developments should be able to exercise all the votes of the commonhold association in place of 

the shared ownership provider, apart from a decision to terminate, which should be exercised 

jointly with the provider. 

 Do consultees agree? 

 Yes 

17.144  We provisionally propose that shared ownership leaseholders in new commonhold 

developments should not have the same statutory rights as other leaseholders to challenge 

service charge costs or to be consulted on works and contracts exceeding a certain amount. 

 Do consultees agree? 

 Yes 

17.145  We provisionally propose that, in new commonhold developments, on purchasing 100% of the 

value of the commonhold unit, the shared ownership leaseholder should be transferred the 

commonhold title of the unit and should become a member of the commonhold association. 

 Do consultees agree? 
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 Yes 

Paragraph 12.44 

Consultation Question 67.  

17.146  We provisionally propose that in a building which has converted to commonhold, the shared 

ownership provider should have voting rights in the commonhold association. Delegation of 

voting rights to the shared owner will be possible on a voluntary basis, but not mandatory. 

 Do consultees agree? 

 No view although it is not clear why a converted building is being treated differently from a 

commonhold development on this issue. 

17.147  We provisionally propose that, in a building which has converted to commonhold, the 

staircasing provisions of any existing shared ownership leases should continue to operate in the 

same way. On staircasing to 100%, the shared owner will therefore remain a leaseholder. 

 Do consultees agree? 

 It is difficult to understand why a leaseholder in these circumstances should be in any different 

position from a non-consenting leaseholder on conversion. The answer therefore depends on 

whether Option 1 or Option 2 is chosen, assuming of course that it is either.  

17.148  We provisionally propose that after having staircased to 100% of the value of the leasehold flat, 

the shared ownership leaseholder should have a statutory right to purchase the commonhold 

unit and become a member of the commonhold association. 

 Do consultees agree? 

 Yes 

Paragraph 12.49 

Consultation Question 68. 

17.149  We invite consultees’ views as to whether an exception to the ban on residential leases over 

seven years is needed to accommodate better community land trusts and co-operatives within 

the commonhold model. 

 No view 

Paragraph 12.58 
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Consultation Question 69. 

17.150  Aside from shared ownership leases, community land trusts and housing cooperatives, are 

consultees aware of any other forms of affordable housing which it is not possible, or would be 

difficult, to accommodate in the current commonhold system? 

 No view 

Paragraph 12.67 

Consultation Question 70. 

17.151  We provisionally propose that an exception to the prohibition on residential leases of over 

seven years or granted at a premium should be made for lease-based home purchase plans 

regulated by the Financial Conduct Authority. 

Do consultees agree? 

No view 

Paragraph 12.79 

Consultation Question 71. 

17.152  We provisionally propose that customers of lease-based home purchase plans in new 

commonhold developments should not have the same statutory rights as other leaseholders to 

challenge service charge costs or to be consulted on works and contracts exceeding a certain 

amount. 

Do consultees agree? 

No view 

Paragraph 12.84 

Consultation Question 72. 

17.153  We ask consultees for their views and experience of how the relationship between a bank and a 

customer who is purchasing property through a lease based home purchase plan is, or can be, 

preserved following a collective enfranchisement. 

 No view 

Paragraph 12.89 
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Consultation Question 73. 

17.154  We provisionally propose that the commonhold association should not be able to prevent a unit 

owner or tenant from pursuing direct legal action against another unit owner or tenant. Instead, 

the association should have the right to notify the unit owner or tenant that it reasonably 

considers the claim to be frivolous, vexatious or trivial or that the matter complained of is not a 

breach of the CCS. 

Do consultees agree? 

Yes 

Paragraph 13.26 

Consultation Question 74. 

17.155  We provisionally propose that a failure to use the forms which accompany the commonhold 

dispute resolution procedure, or forms to the same effect, should not automatically prevent a 

claim from progressing.  

Do consultees agree? 

Probably better therefore that the forms should not be “prescribed” as such. They could 

perhaps be say “preferred” or simply “recommended”. 

Paragraph 13.32 

Consultation Question 75. 

17.156  We provisionally propose that referral to an ombudsman should not be a mandatory part of 

commonhold’s dispute resolution procedure. Instead, it could be used on an optional basis, 

instead of, or alongside, other forms of alternative dispute resolution. 

Do consultees agree?  

Yes 

17.157 We provisionally propose that membership of an approved ombudsman scheme should no 

longer be a requirement for commonhold associations, and that, instead, commonhold 

associations should be able to decide whether or not to become a member of an ombudsman 

scheme. 

Do consultees agree? 

Yes 
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Paragraph 13.52 

Consultation Question 76. 

17.158  We provisionally propose that, where the dispute resolution procedure has not been followed, 

any court or tribunal, which subsequently considers the dispute, should have full discretion to 

disregard the non-compliance, or to order the parties to take any steps it considers appropriate, 

in accordance with its general case management powers. 

Do consultees agree? 

Yes 

Paragraph 13.56 

Consultation Question 77. 

17.159  We invite consultees’ views as to whether the current commonhold dispute resolution 

procedure should be transferred to a pre-action protocol. 

 Yes, subject to jurisdiction 

Paragraph 13.67 

Consultation Question 78. 

17.160  We provisionally propose that the jurisdiction of the First-tier Tribunal (Property Chamber) in 

England and the Residential Property Tribunal Wales should be extended to cover disputes 

arising within a commonhold. 

Do consultees agree? 

Yes 

Paragraph 13.76 

Consultation Question 79. 

17.161  We invite consultees’ views as to whether the prescribed CCS should include a provision that, 

where a unit owner or tenant breaches the rules of the CCS, the unit owner, or tenant, should 

be required to indemnify the other unit owners and the commonhold association for any losses 

they reasonably incur as a result of the breach. 

 It might be better to allow unit holders to decide whether to include such a provision in the CCS, 

rather than making it mandatory 

Paragraph 13.82 
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Consultation Question 80. 

17.162  Elsewhere in this Consultation Paper we provisionally propose that it should be possible for a 

unit owner (or owners) to apply to the First-tier Tribunal (Property Chamber) in England or the 

Residential Property Tribunal Wales to challenge a decision of the commonhold association in 

the following circumstances: 

(1)  Where the commonhold association approves a budget, which will result in costs above 

a threshold (set in the CCS) being incurred on works (limited to improvements?) or 

enhanced services; 

(2)  Where the minority are outvoted on a decision to vary the local rules of the CCS; 

(3)  If the directors of the association delegate powers to a committee which has been set 

up to represent a section of the commonhold, and the unit owners in the section wish 

to prevent the directors revoking or amending these powers; 

(4)  Where the unit owner, or owners, are opposed to the introduction of a new section or 

the combination of two or more sections. 

17.163  We invite consultees’ views as to whether there are any other circumstances in which it 

would be appropriate to provide a unit owner (or owners) with a right to challenge a 

decision taken by the commonhold association. 

 Nothing immediately comes to mind. However, as with any new legal system, it would 

be sensible to see whether in practice there are any other circumstances where it would 

be appropriate for a unit holder to make an application for relief and to provide for such 

circumstances to be added by regulation. 

Paragraph 13.90 

Consultation Question 81. 

17.164  We invite consultees’ views as to the extent to which the following factors should be taken into 

account by the First-tier Tribunal (Property Chamber) and the Residential Property Tribunal 

Wales when deciding whether or not to grant a remedy to a unit owner who challenges a 

decision taken by the commonhold association: 

(1)  Whether or not the unit owner(s) making the application voted against the decision 

complained of, or had a good reason for not doing so. 

(2)  Whether the decision complained of needs to have a particular impact on the unit 

owner (or owners) and if so, what degree of impact. 
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 It would be necessary to clarify the meaning of “impact” 

(3)  The reason behind the decision taken by the commonhold association, for example, 

whether the decision is in the best interests of the commonhold and/or is proportionate 

to the impact on the unit owner in question. 

 There should be a statutory duty on the commonhold association always to consider 

applications and take decisions in the best interests of the members (unit holders). 

17.165  We also invite consultees’ views on whether the same factors would be relevant in all of the 

circumstances set out in Consultation Question 80 where a unit owner may have the right to 

apply to the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal (Wales). 

 No views 

Paragraph 13.95 

Consultation Question 82. 

17.166  We provisionally propose that on an application by a unit owner challenging a decision of the 

commonhold association, the First-tier Tribunal (Property Chamber) or the Residential Property 

Tribunal (Wales) should be able to allow the decision to stand or annul the decision. If the First-

tier Tribunal (Property Chamber) or the Residential Property Tribunal (Wales) allows the 

decision to stand, we propose that the Tribunal should be able to attach conditions to its 

decision. 

 Do consultees agree? 

 Yes 

Paragraph 13.98 
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Consultation Question 83. 

17.167  We invite consultees’ views as to whether the commonhold association should be provided with 

enhanced powers to address non-financial breaches of the CCS.  If so, what should these powers 

be? 

 All the various remedies considered in para 14.27 could have a role in particular circumstances 

although in some cases they will be dependent on the nature of the building (for example, there 

may not be any “recreational facilities”). The overarching problem with all of this is that it 

inevitably pitches neighbour against neighbour which is not healthy for the community; 

however, it has to be accepted that some breaches will occur and will need to be dealt with. 

Although the forced sale option in para 14.28 is rejected as being disproportionate, it may not 

be seen to be so in cases of extreme anti-social behaviour. In some circumstances it might be 

the only way to resolve a serious breach. It should only be available however in extreme 

circumstances and only with an order from the tribunal (or, to be consistent with the regime 

proposed for financial enforcement, the court). 

Paragraph 14.31 

Consultation Question 84. 

17.168  We provisionally propose that a statutory cap should be introduced on the rate of interest which 

may be charged by the commonhold association on late payments of commonhold 

contributions. 

Do consultees agree? 

Yes. It could mirror the court rate for example. 

Paragraph 14.44 

Consultation Question 85. 

17.169  We provisionally propose that a commonhold association should have an automatic statutory 

charge over commonhold units for the payment of commonhold costs. 

 Do consultees agree? 

 Yes 
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17.170  We provisionally propose that if the commonhold association has an automatic statutory charge 

over commonhold units for the payment of commonhold contributions, this charge should take 

priority over all other charges (such as a mortgage over the property). 

 Do consultees agree? 

 Yes 

Paragraph 14.59 

Consultation Question 86. 

17.171  We provisionally propose that, before taking action to enforce a charge over a commonhold 

unit, the commonhold association should be required to follow a pre-action protocol. We 

envisage that the protocol will require the association to provide prescribed information to the 

defaulting unit owner and make reasonable attempts to agree a repayment plan. 

Do consultees agree? 

Yes 

17.172  We invite consultees’ views as to what steps the association should be required to take as part 

of this protocol. 

 As discussed in para 14.58. 

17.173  We provisionally propose that where the commonhold association wishes to enforce a charge 

over a commonhold unit by selling the unit, it should always be necessary for the association to 

apply to court for an order for sale. 

Do consultees agree? 

Yes 

17.174  We provisionally propose that the court should only be able to order the sale of a unit where 

the amount owing to the commonhold association exceeds a certain amount. 

Do consultees agree? 

In theory yes but in practice it may be difficult to specify a specific sum bearing in mind the huge 

variation of properties that potentially can be subject to commonhold and their different 

complexities of management and value. Also, persistent failure to pay smaller sums may be just 

as damaging to a commonhold association so that the remedy of a sale becomes justified.  
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17.175  We invite consultees’ views as to what this amount should be and on what factors the court 

should take into account when deciding whether to order the sale of a unit. 

 The first question is whether the sum needs to be decided by reference to the value of the unit, 

by reference to the budget of the commonhold association or something else. Community living 

requires the community to co-operate and one of the major arguments put forward in favour of 

commonhold is that every unit holder has the opportunity (the extent is at his choosing) to be 

involved in the decision-making process on how the community is run. Forced sale of a unit 

should be a last resort but there will be circumstances where it is the only sensible remedy to 

preserve the commonhold.  

17.176  We provisionally propose that where the sale of a unit is ordered, the court should appoint a 

receiver to sell the unit and distribute the proceeds of sale. 

Do consultees agree? 

Yes 

17.177  We provisionally propose that where a receiver is appointed to sell a commonhold unit, the 

receiver should distribute the proceeds of sale in the following way.  

(1)  The receiver should be paid his or her costs of arranging the sale of the property. 

(2)  The commonhold association should be repaid any outstanding amounts of 

commonhold contributions, plus any interest and costs awarded by the court. 

(3)  Any other party who has an interest secured against the unit, such as a mortgage 

lender, should be repaid. 

(4)  Any remaining amount should then be returned to the defaulting unit owner. 

Do consultees agree? 

Yes 

17.178 We provisionally propose that any tenancies granted out of a unit should continue to exist 

following an order for sale. 

Do consultees agree? 

Yes, subject to the tenancy being a third-party tenancy and not one created with a view to 

frustrating the sale and maximisation of the proceeds. 

Paragraph 14.61 
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Consultation Question 87. 

17.179  We provisionally propose that voluntary termination of a commonhold should be possible with 

either: 

(1)  unanimous support; or 

(2)  the support of 80% of the available votes plus the approval of the court. 

 Do consultees agree? 

 Yes 

17.180  We provisionally propose that on an application for voluntary termination the court should have 

discretion to decide whether to allow the voluntary termination to take place, as well as the 

terms on which it may do so. 

 Do consultees agree? 

 Yes.  

17.181  If the court has discretion as to whether to allow voluntary termination, We invite consultees’ 

views as to the following issues: 

(1)  whether it would be useful to include factors to guide the court’s discretion; 

 Yes 

(2)  whether the factors mentioned in paragraph 15.52 should be taken into account; 

 It should not simply be restricted to those factors; it should be a general discretion 

having regard to those factors. With more than 80% support there should be a 

presumption of approval subject to being satisfied as regards the factors mentioned: i.e. 

the onus of proof would be on the objectors. 

(3)  whether the court should be directed to consider the amount of support there is for 

voluntary termination over and above the 80% required; and 

 Yes 

(4)  whether others should also be included. 

 The court should be able to approve an application on terms; the proposers of the 

termination could then decide whether or not to proceed with the termination on those 

terms 
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17.182  We invite consultees’ views as to whether increasing the role of the court would sufficiently 

address the issue of the final terms of the termination statement not being acceptable to those 

who supported the termination resolution. 

It would 

17.183  We provisionally propose that an application for voluntary termination should be heard by the 

court (rather than by the First-tier Tribunal (Property Chamber), or in Wales the Residential 

Property Tribunal Wales). 

Do consultees agree? 

Yes 

Paragraph 15.88 

Consultation Question 88. 

17.184  We provisionally propose that where a commonhold is divided into sections, any vote on 

voluntary termination would need to be taken in sections, and whether it was unanimous or 

received at least 80% support would have to be determined by section. 

Do consultees agree? 

Yes 

17.185  Where a commonhold is not divided into sections, we provisionally propose that it should be 

possible for part of the commonhold to be reconstituted following voluntary termination. 

Do consultees agree? 

Not straightforward as is discussed in para 15.63. In principle, it could work subject to the 

overarching consideration that such reconstitution does not undermine the purpose and intent 

of the termination.  

17.186  We provisionally propose that reconstitution should require 100% support of the unit owners in 

the part to be reconstituted, or at least 80% support and an application to the court. 

 Do consultees agree? 

 Yes 

        Paragraph 15.93 
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Consultation Question 89. 

17.187  We provisionally propose that if any statute provides that a landlord should be entitled to 

recover possession of a property if he or she can prove an intention to demolish or reconstruct 

the building, such a requirement should also be satisfied if it can be proved that the 

commonhold association has that intention.  

Do consultees agree? 

Yes 

17.188  We invite consultees’ views as to what further provision, if any, should be made to address the 

position of tenants on voluntary termination of the commonhold. 

 No view 

Paragraph 15.96 

Consultation Question 90. 

17.189  We provisionally propose that it should be clarified that mortgage lenders and other secured 

lenders will retain their secured interest in the commonhold units until the commonhold in its 

entirety is sold. 

 Do consultees agree? 

 Yes 

17.190  We provisionally propose that mortgage lenders and other secured lenders should automatically 

have legal standing to make applications to the court during the termination process with a view 

to protecting their interests. 

Do consultees agree? 

Yes 

17.191  We provisionally propose that it should be made clear that, if a unit is subject to negative equity, 

any shortfall should be met personally by the owner of the unit, and should not be covered by 

other unit owners. 

Do consultees agree? 

Yes 
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17.192  We invite consultees’ views as to any other ways in which the interests of mortgage lenders and 

other secured lenders may require protection on the voluntary termination of a commonhold. 

No view 

Paragraph 15.101 

Consultation Question 91. 

17.193  We provisionally propose that the CCS should not be required to specify the share of the 

proceeds of termination that each unit owner is to receive on termination. 

Do consultees agree? 

Yes 

17.194  We provisionally propose that it should be possible for the unit owners to specify the share of 

the proceeds of termination that each unit owner is to receive on termination (or some method 

of ascertaining it) in the CCS. 

Do consultees agree? 

Yes 

17.195  We provisionally propose that the power to decide an application to disapply a provision in the 

CCS which determines the distribution of proceeds of sale on termination should lie with the 

Tribunal. 

Do consultees agree? 

Yes 

17.196  We invite consultees’ views as to whether: 

(1)  guidance should be provided to the court or Tribunal as to how it should exercise its 

discretion; and 

(2)  if guidance should be provided, what factors the court or Tribunal should take into 

account. 

No view 

17.197  We invite consultees’ views as to whether: 
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(1)  the existing rules of the Insolvency Court would be adequate to deal with valuation 

issues which arise on the voluntary termination of a commonhold, or need to be 

supplemented by Commonhold Insolvency Rules; 

(2)  all issues involving the valuation of commonhold units on termination should be 

referred to the Tribunal (and, if so, whether that would cause any unnecessary delays); 

(3)  if valuation issues are referred to the Tribunal, the Tribunal should be able to appoint a 

single valuer 

No view 

17.198  We provisionally propose that, if a commonhold is substantially destroyed, but remains solvent, 

for the purposes of the termination statement, the units should be valued on the basis of the 

best estimate that can be made of their pre-damage value. 

Do consultees agree? 

Yes 

17.199  We invite consultees’ views as to any other issues that might occur in the valuation of units if all 

or some of them have been partly or entirely destroyed. We also invite any suggested solutions. 

 No view 

Paragraph 15.117 

Consultation Question 92. 

17.200  We provisionally propose that if the process of voluntary termination should begin, but it should 

subsequently turn out that the commonhold is in fact insolvent, the same protections should be 

given to the assets of the individual unit owners as would have applied if the process had begun 

as an involuntary insolvency. 

Do consultees agree? 

Yes 

17.201  We invite consultees’ views as to whether the value of the individual units should be preserved 

for the unit owners if the commonhold is substantially destroyed; and, if so, how this can be 

achieved. 

 No view 
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Paragraph 15.126 
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Consultation Question 93. 

17.202  We invite consultees’ views as to whether, and how, any aspects of our provisional proposals to 

reform the law of commonhold will affect the position of existing owners of commonhold units, 

either positively or negatively. 

 No view 

Paragraph 16.6 

Consultation Question 94. 

17.203  What advantages do you think commonhold could offer over leasehold? 

 The suggested advantages are set out in paragraph 1.28.  

(1) Freehold ownership. Yes, there is no term. However, a 999-year lease is effectively 

equivalent to a freehold so the leasehold system can accommodate the “wasting asset” 

problem. 

(2) Self-management by the flat owners. Yes, although RMCs provide broadly the same 

result. It was interesting at the recent Symposium in London that most of the most 

ardent proponents of commonhold took the view that, as regards “collective and 

convert” it was likely that most leaseholders would stick with the collective and not 

bother to go through the added cost and complications of converting, notwithstanding 

the case put in para. 1.33. Self-management is not always the welcome outcome and 

has the sometimes unfortunate consequence of pitting flat owner against flat owner. 

There is not always an “alignment of interests” amongst leaseholders. 

(3) Standardisation. Yes, but this advantage could be somewhat undermined by the ability 

to introduce local rules with the risk of a majority oppressing a minority. There are 

indeed cases where flat leases within a block may contain inconsistent terms but that is 

far less of a problem in modern developments where the structure of leases is generally 

more sophisticated.  

(4) Flexibility to accommodate change. There is always a conflict between change and 

certainty. However, it is accepted that making changes to the CCS and other aspects of 

the commonhold is easier. 
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(5) No risk of forfeiture. Yes, but this is a failing of government. Nobody supports the 

principle of forfeiture for residential long leases and the Law Commission’s paper in 

2006 suggested a sensible scheme for replacing it. So, this disadvantage could very 

easily be dealt with; it is not a fault of the system per se. 

Paragraph 16.9 

Consultation Question 95. 

17.204  We ask consultees to provide us with information about the time spent in reading through and 

considering the terms of leases of residential flats: 

(1)  when acting for a prospective purchaser; 

(2)  when acting for a prospective purchaser and mortgage lender 

(3)  when acting for a mortgage lender on a re-mortgage; 

(4)  when some dispute arises within a leasehold block of flats as to responsibility for repairs 

and maintenance, calculation of the service charge, and similar disputes. 

How long is a piece of string! It depends on a number of factors: (i) the length of the lease (ii) 

the complexity of the building (or development) of which the flat forms part (iii) the familiarity 

of the reader with that building or development (iv) the skill of the reader to know what to look 

for and (v) whether the reader is a lawyer, agent, surveyor, valuer or layman, to name but a few. 

After a bit, the general lay-out of a lease becomes familiar and it gets quicker and easier as you 

get older and more experienced.  

17.205  In each case we also invite consultees to give us some idea of the cost that would thereby be 

incurred to the client. 

 As a solicitor, that will depend on any number of factors, as set out above.  

17.206  We further invite their views as to whether time is likely to be saved in reading through and 

considering the terms of the parts of the CCS which may be varied. 

 Almost impossible to say. The likelihood is that initially the uncertainty of the new system is 

unlikely to make much difference but familiarity will no doubt improve the situation. 

17.207  We invite consultees to share with us their experience of commonhold-type arrangements in 

other countries. Is there scope for savings of time to be made? If so, what would be the 

estimated time saved on a typical transaction? 
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 No such experience 

Paragraph 16.12 

Consultation Question 96. 

17.208  We ask consultees to provide us with information about the prevalence of, and costs incurred 

in, disputes caused by the terms of one or more residential leases being inconsistent with the 

terms of another lease (or other leases) within a building or development. We further invite 

their views as to whether our provisional proposals for commonhold will reduce the scope for 

costs to be incurred in interpreting a commonhold community statement. 

 In my experience this has not generally been an issue. Most disputes (as will no doubt be 

apparent from a review of tribunal decisions) will not be about inconsistent lease terms. 

Paragraph 16.18 

Consultation Question 97. 

17.209  We ask consultees to provide us with information about the sort of difficulties that can arise 

owing to the difficulty in varying and updating the terms of leases: 

(1) if the leases are varied as a conveyancing transaction which does not give rise to a 

dispute; and 

(2) if the leases are varied as a result of an application to the Tribunal (whether the 

application was made because it was contested, or because it was the most convenient 

way of implementing the variation). 

In my experience this has not been a significant issue 

17.210  If you have figures – whether they relate to the costs incurred, or the amount of time spent – 

then please let us have them. 

 No view 

17.211  We further invite consultees’ views as to whether our proposals regarding the amendment of 

local rules by resolution of the commonhold association will reduce the costs which are 

incurred, when compared with the costs incurred under (1) or (2) above. 

 It must do, unless of course it requires an application to the tribunal 

Paragraph 16.20 
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Consultation Question 98. 

17.212  We invite consultees to provide us with information about costs generated by service charge 

disputes. We further invite their views as to whether, and by how much, our provisional 

proposals for commonhold will reduce the incidence of disputes and the costs that will be 

incurred in equivalent disputes over contributions to shared costs. 

 Costs generated by service charge disputes depend entirely on the individual case and the 

nature of the dispute. Given that a unit holder will not have the right to challenge a contribution 

once the budget has been approved, that must reduce the scope for challenges to “service 

charges”.  

Paragraph 16.26 

 

Consultation Question 99. 

17.213  We invite consultees to provide us with information about costs generated when forfeiture 

proceedings need to be used to enforce payment of service charges.  We further invite their 

views as to whether our provisional proposals for commonhold will reduce the costs that will be 

incurred if a commonhold association needs to seek an order for sale. 

 The number of forfeiture cases is extremely small and most practitioners would say that they 

have dealt with only a handful in a career. Given that the proposal is that an order for sale will 

only be made following a court application, it is difficult to see why the cost would be any less.  

Paragraph 16.29 

Consultation Question 100. 

17.214  We invite consultees’ views as to: 

(1)  whether cases before tribunals are likely to prove more or less expensive than similar 

cases before courts; and 

 It is difficult to see why they should be but each case will depend on its own facts  

(2)  whether (apart from service charge disputes, which we have already addressed in 

Consultation Question 98) there appears to be more or less scope for disputes within 

commonholds which result in litigation, when compared with leasehold developments. 
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 Almost impossible to say without experience of the new regime. There does seem to be 

something of an obsession in these question with the subject of litigation; litigation is a 

small part of the residential leasehold sector. 

Paragraph 16.32 

Consultation Question 101. 

17.215  We are provisionally proposing several new grounds upon which it would be possible for 

someone to make an application to the Tribunal. We invite consultees’ views as to: 

17.216  what they consider that the likely impact of these will be on the number of applications made to 

the Tribunals; and 

 Potentially to increase them, bearing in mind also that it is proposed that the tribunal will in all 

but name become the “housing court” and deal with virtually all residential property disputes 

and other issues. Thought will need to be given to ensure that the tribunal has the resources 

and the skills to take on the expanded role 

17.217  whether any particular proposals are likely to result in a large number of new applications being 

made. 

 I have not been through the three recent consultation papers to list the occasions requiring an 

application to the tribunal; it would be a useful exercise. The initial impression is that the list will 

be a long one. 

  

Paragraph 16.34 

Consultation Question 102. 

17.218  We invite the views of consultees as to how any other aspects of our provisional proposals for 

reform of commonhold will affect the position of future owners of commonhold units, either 

positively or negatively. 

 No view 

Paragraph 16.35 

Consultation Question 103. 

17.219  We ask consultees to provide us with any information that they may have of: 

(1)  examples of planning agreements which are practicable under leasehold but which 

would not appear to be feasible under our reinvigorated model of commonhold; and 
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 No view 

(2)  services within leasehold developments which are being provided at the residents’ 

expense, but which, if the development had been set up on a commonhold basis, would 

have been provided, if at all, at public expense. 

 No view 

Paragraph 16.38 

Consultation Question 104. 

17.220  We ask consultees to provide us with any evidence they have of management difficulties which 

may arise where a leaseholder-controlled company is the landlord of (or responsible for the 

management of) commercial units; and whether this has affected their rental or capital value. 

 No view 

Paragraph 16.41 

Consultation Question 105. 

17.221  Which of the following statements best reflects your views on the provisional proposals in this 

Consultation Paper? 

(1) If these proposals are adopted, then developers will be willing to use commonhold for a 

substantial number of developments. 

(2)  Even if these proposals are adopted, developers will not be willing to use commonhold 

unless Government introduces financial incentives for them to do so, either directly by 

offering financial incentives for the developers, or indirectly, by offering incentives for 

purchasers of commonhold units. 

(3)  Even if these proposals are adopted, and financial incentives are given, developers will 

not use commonhold for developments unless they are prohibited from selling flats on a 

leasehold basis and they are thus forced to use commonhold.  

None of these statements fully reflect my view. In my view, there are a number of 

factors that will sway developers.  
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First, the market. They will want to be satisfied that the market will accept commonhold 

as well as it accepts leasehold. Developers will say that they know and understand 

leasehold and it has worked extremely well for them. Why should they take on 

something that is broadly untried and untested? Yes, there are a small number of 

commonholds but that is part of the problem. After 15 years of commonhold, the take 

up has been lamentable; the market has simply not accepted commonhold. Those that 

have been established are no doubt working very well; however, they are generally 

small and simple and have been formed by those who are prepared to put in the time 

and effort to make them work. They are not typical. I appreciate this is “catch-22”; we 

won’t know whether the market will accept commonhold over leasehold (and whether 

there will be any value differentiation) until there are a significant number of 

commonholds on the market. However, unless developers embrace commonhold, there 

will be no commonholds to market. 

Secondly, developers know and understand the leasehold system. Its flexibility works 

extremely well for them in designing and producing modern complex developments. At 

the moment, they remain to be convinced that commonhold will give them the same 

benefits.  

Thirdly, lenders will need to accept commonhold and be satisfied as to marketability 

(much the same as the first problem), value and security. If lenders do not accept 

commonhold, then it will simply remain an unfulfilled dream.  

I suspect it will need to be a bit of carrot and stick. Simply forcing developers to adopt 

commonhold against their wishes will not be helpful. Primarily they need to be 

persuaded that it is a better model for them; not just for flat owners. Simply telling them 

how great it is will not be enough.  

Paragraph 16.43 

Consultation Question 106. 

17.222 We invite consultees’ views as to: 

(1)  what issues prevent the uptake of commonhold; and 

In simple terms, developers, lenders and the market are not persuaded that it provides 

all the benefits over leasehold that are put forward.  
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(2)  what could or should be done to promote the adoption of commonhold. 

I cannot really add to what I have already said. There is a case to be made for suggesting 

that compulsory conversion to commonhold should be abandoned, or at least deferred. 

It is apparent that there are significant difficulties in achieving a conversion in 

circumstances where there is less than 100% support. It might be therefore that, far 

from demonstrating the wonders of commonhold, it could have the opposite effect and 

put people off it.  Concentrate instead on new developments and on persuading (or 

cajoling) developers into adopting the commonhold model for all new developments. 

We will then see whether the market embraces it. If it does, then that will no doubt fuel 

the enthusiasm for existing leaseholders to convert.  

17.223  We invite consultees’ views as to the extent to which the suggestions for the invigoration of 

commonhold set out in paragraph 16.47 above, and any other suggestions that they may make, 

are likely to result in commonhold being used instead of leasehold. 

 Let us look at each of these. 

(1) Yes, although a general review of SDLT on residential property transactions would be 

more welcome. 

(2) Yes 

(3) Yes 

(4) I doubt that will make much difference. Developers are already adjusting their financial 

models under the present system to discount the ground rent market. 

(5) Yes, whether or not commonhold is introduced. It is a disgrace that properties can be 

marketed for sale without even specifying the tenure. I would go further and require 

any advertisement for leasehold property to include at the very least the term of the 

lease and the ground rent payable (including any reviews/increases).  

(6) Developers need to be persuaded. There may be a case for a sunset clause on leasehold 

developments; there are those who believe that ultimately that will be the only way to 

achieve the commonhold revolution.  

Paragraph 16.48 
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Consultation Question 107. 

17.224  We invite consultees’ views as to whether a reformed commonhold regime should treat 

particular issues differently in England and in Wales. Consultees are welcome to share their 

views as to this point here, or in response to questions which we ask throughout the 

Consultation Paper about particular issues. 

 No view 

Paragraph 16.51 



From: Carol Greenwood
To: LAWCOM Property and Trust
Subject: Fleecehold
Date: 11 March 2019 19:36:27

Please please help get people out of this mess that so many find themselves in. I want to have my own say in
what happens in my own home that I own outright. How can it be that if I want to make alterations to the
interior or exterior it will cost me £180 just to ask. Can you please tell me how that could ever be right.
Please listen to what people have to say and stop these building corporations having so much control to what is
my home. Many thanks
Carol Greenwood

Sent from my iPhone



From: Eric Hart
To: LAWCOM Property and Trust
Subject: Law Commission consultation on reinvigorating commonhold: the alternative to leasehold ownership
Date: 07 March 2019 20:29:17
Attachments: Consent Order.pdf

Law Commission consultation on reinvigorating common hold: the alternative to
leasehold ownership (Closes 10 March 2019)

Dear Sir/Madam,

I have lived in my leasehold flat for 12 Years. I bought the remainder lease (80+ years) upon
my retirement. I was inadequately advised by Solicitors, Estate Agents and the Freeholder
about the physical state of the building and the lack of longterm maintenance amongst other
matters. Indeed there is clear evidence of purposeful avoidance of disclosure on a variety of
fronts.

Eighteen months after the purchase I was informed by a managing agent that the roof was in
a state of serious dereliction and I would need to pay a further £12,500.00 for repairs. I went
back to the solicitor who had handled the purchase and instructed them to challenge the
failure to disclose the derelictions at the time of purchase.

Independent surveyors determined that the dereliction was due to maintenance negligence.
The freeholder refused to accept this determination. A Leasehold Valuation Tribunal was
arranged by the freeholder’s agent. I instructed my solicitor to represent me at the LVT. He
expressed reluctance to do so. This all took place in 2010/11

After extended vague debates my solicitor in conjunction with the managing agent, who had
been awarded the right to act as if the freeholder, signed a Consent Order less than 24 hours
before the LVT was due to sit. I was only made aware of the signing 12 hours before the LVT
and as a result I was denied representation. I attended the LVT, was forced to sit without
making comment and listened to a wide range of misrepresentations and offensive comments
from the managing agent. I was forced to pay £14,000.00 as a result and this in addition to a
£6,000.00 solicitors bill.

The Consent Order, dated 06 July 2011, stated:- “The Applicant agrees to offer to the
Respondents and each of them the option to purchase a fifth share each of the freehold for
the sum of £2,500.”

The Applicant was the freeholder’s agent, assigned the right to act as if the freeholder. The
actual freeholder was and remains resident in ‘  building.

Ever since this time compliance with the Consent Order has been refused. The Freeholder
transferred the freehold to a limited company without consultation with leaseholders and, as
far as can be determined, another leaseholder was later gifted a Directorship. This
leaseholder has since also been gifted a 999 year lease. There is persistent refusal on the
part of this freehold company, , to openly
communicate with leaseholders and there are considerable breaches of lease and financial
mismanagements of the Service Charge funds. 
I hold a substantial documentary record. Independently I have formally approached the
tribunal representatives and associated legal bodies over the failure to comply with the
Consent Order. The legal parties involved have refused to take any action to ensure
compliance or any other involvement.

I can, of course, take legal action but this will involve further substantial expense without any
guarantee of a satisfactory outcome. I understand from the Leasehold Knowledge Partnership
this is a commonplace.



Over time I have experienced physical and verbal abuse from relatives and associates of one
director of  in the Common Areas of the
building. This is a matter of record. I am advised by the police that as the building is
considered a ‘Secure Building’ they are unable to take action.

A copy of the Consent Order is attached for your information. There is clearly a serious need
for revised legislation where such practices take place over an extended period. I see no
reason why private individuals should be forced to finance attempts to have legal obligations
complied with without any guarantee of satisfactory outcome.

New, positive legislation to fully uphold leaseholder rights is now an imperative.

Yours sincerely,

Eric G Hart
Longterm Leaseholder



From: Liz
To: LAWCOM Property and Trust
Subject: Commonhold reform: “Reinvigorating commonhold: the alternative to leasehold ownership
Date: 08 March 2019 08:01:59

Dear Law Commission

I am writing to express my support for the reform of the current leasehold arrangements
which I feel are very unfavourable to residents and homeowners whether in houses or
flats. In the case of houses, I am opposed to leasehold, as I feel it is a method of extorting
unearned income from people ad infinitum. I cannot understand why the current situation
has been allowed to escalate. The unproductive rentier class is sucking others dry.

In the case of flats and service charges, people are at the mercy of inefficient and
dismissive housing associations or profiteering private organisations. It seems incredible
that you pay a mortgage in the same way as a freeholder, but you don't own the property
and are nevertheless expected to pay all costs of its upkeep whilst having no control over
who carries out upgrades and when these are done. As has been pointed out by others,
leaseholders have all the costs and responsibilities of a property owner without actually
owning the property or having any control over how the property is managed. I and my
neighbours have been the victims of a housing association which has charged us a lot of
money for jobs that have not been undertaken and which ignores all our queries. To my
mind, they have stolen money from us under false pretences, but suffer no repercussions.
They haven't even bothered responding to our MP. On the other hand, when one of my
neighbours stopped paying her service charge in protest, she was promptly threatened
with being taken to court. The system protects the landowners and oppresses the
leaseholders. I wasn't aware of how leasehold worked when I bought my flat and would
not have bought it if I had known. There should be a responsibility to clearly inform people
of the repercussions of buying leasehold.

The current situation is grossly unfair and leads to a lot of anxiety and uncertainty. It
results in difficulties for people selling their leasehold homes and and can greatly reduce
the value of their properties. It is a stranglehold that should not be allowed to continue. It
is also immoral to continually charge successive people for something that has already
been paid for many times over.

Many thanks for allowing me the opportunity to express my views on this matter.

Liz Housby



From: Rowland Jones
To: LAWCOM Property and Trust
Subject: Commonhold Consultation
Date: 26 February 2019 15:18:00

Good afternoon,
I attended a consultation seminar in Cardiff yesterday and received a very interesting presentation on
the proposed reinvigoration of Commonhold since its introduction in 2002.
We are a firm of Chartered Surveyors based in Swansea, South Wales and have acted as managing
agents on a number of residential blocks of flats for over 20 years. These range in size from 6 units
up to well over 100 with some established with management companies established in the lease,
some where the freehold is owned by the residents through the management company and some
with right to manage arrangements.
Whilst I listened with interest to the proposed amendments to Commonhold legislation I remain
unconvinced that this is the correct solution particularly as I suspect that a change to such a structure
could well lead to landlords embarking on extensive litigation potentially to challenge principles
already well established in the freehold/leasehold framework.
From the information provided it appeared to me that the challenges of converting existing freehold
and leasehold arrangements into Commonhold will require considerable input and interest from
existing leaseholders and regrettably it has been my experience that there is little appetite for this
until the reality of their diminishing lease, the cost of extending it and the realisation that by then it is
too late has dawned on leaseholders.
I recognise that the challenge faced by both the Government and in turn the Law Commission in
seeking to address the inequalities in the existing framework are complex and far from easy to
resolve. However in the interest of fairness a solution is required.
Where we act as managing agents for residential blocks who own the freehold within the
management company our experience is that it works well and the current enfranchisement
legislation enables those who do not initially purchase their share in the freehold company to join in at
a later stage where the valuation can reflect the value of the interest with recourse available to the
Leasehold Property Tribunal in the event of non-agreement.
In looking at the aspects of Commonhold presented, I remain concerned as to the cross
implementation of covenants within a commonhold agreement particularly in relation to for example
alterations which may impact on other owners (structural and non-structural), pets, illegal or immoral
use, sub-letting with particular reference to Airbnb. I am also concerned that the new ownership
framework make provide an opportunity for extensive and costly litigation on these matters where
established caselaw in the Freehold / Leasehold arrangement cannot be applied.
It would seem to me that the rational for change is based mainly on absentee landlords who treat the
arrangement merely as a commercial venture.
Would it not therefore be simpler to retain the existing freehold/leasehold arrangement but to make it
unattractive for developers to sell off the freehold to a third party or to retain it as a means of securing
a further return from the development.
Should this be achieved then the incentive would be for the developer to transfer the freehold to the
residents and management company to the residents and subsequently it be a requirement for the
share in the freehold company to be transferred every time a flat is sold.
We have instigated this very model in the office block where we have our offices and it works as it
does with the residential blocks that we manage as all parties to the freehold have the best interest of
the development at heart.
I hope this rather long winded perspective is of interest.
Regards
ROWLAND JONES BSc FRICS
Rowland Jones | Chartered Surveyors
Direct Line: 

Web: www.rowlandjones.co.uk
* Please consider the environment - only print this e-mail if absolutely necessary
This e-mail and any files/photographs/enclosures transmitted with it are confidential and intended
solely for the use of the individual or entity to whom it is addressed. If you have received this e-mail in
error, please notify the writer at rowland@rowlandjones.co.uk or telephone him on Swansea (01792)



479833.
Rowland Jones Chartered Surveyors is the trading name of the JWT Partnership Limited, registered
in England and Wales - No. 4292973. Registered Office - Ethos, Kings Road, SA1 Swansea
Waterfront, Swansea SA1 8AS. All reasonable precautions have been taken to ensure that no viruses
are transmitted to any third party, but Rowland Jones Chartered Surveyors accept no liability for any
loss or damage as a result of the use of this e-mail.



From: JK
To: LAWCOM Property and Trust
Cc:
Subject: commonhold alternative to leasehold
Date: 08 March 2019 21:05:44

As a homeowner and stakeholder in a leasehold property, I would like to see this unfair and
unjust system of leasehold changed.
I would like you to introduce compulsory commonhold for all leasehold properties old and new
so that I can have ownership of the freehold to my property that I paid a lot of money for.
Regards
Mr Keerthiratna





From: Iain Macfarlane
To: LAWCOM Property and Trust
Subject: Commonhold consultation response
Date: 11 March 2019 14:53:00

Apologies for missing the deadline to respond to the consultation. I fully intended to do

so after attending your interesting and stimulating presentation to CRELA earlier in the

year and I had some responses prepared in readiness. If it is not too late, I set out

below some brief responses to some of the consultation questions.

Kind regards.
Iain Macfarlane | Partner

Temple Bright | templebright.com

81 Rivington Street | London EC2A 3AY
This email is issued for and on behalf of Temple Bright LLP and is subject to our email disclaimer. Temple Bright LLP is a limited

liability partnership registered in England and Wales with LLP number OC352276. It is authorised and regulated by the Solicitors

Regulation Authority under number 525374. Complaints information.

1. Agreed.

2. I agree, but with some misgivings. If the block is mixed use and includes a non-

residential unit that would be difficult to accommodate. Also, there would need to

be some protection or right of challenge for a non-participating leaseholder as it

would be unfair for them to be required to pay more towards services in the

building or insurance pursuant to the new commonhold community statement than

they were required to pay under their lease.

3. I think that is probably correct. As regards your example of shared ownership

leases, it needs to be possible for that commonhold unit to be effectively held in

suspense so the tenant can call for it once staircasing is complete, or perhaps

completion of the conversion process should be automatic. (Perhaps if lenders

continue to have a principled objection to commonhold there could be a similar

mechanism whereby the lease remains in place until the existing mortgage is

redeemed, if that is what a mortgagee requires, which completion of the

conversion happening automatically on discharge of the mortgage.)

5. As regards option 2:

1. I agree with the principle of a higher threshold. If the leaseholders cannot

reach that threshold, they can always make use of collective

enfranchisement and at some later stage, when ownership of non-

participating flats has changed and there is greater cooperation, the full

conversion process can be completed.

2. I do not see what it has to do with the freeholder. As far as the freeholder is

concerned, the process is akin to collective enfranchisement, i.e. he is being

bought out and will have nothing further to do with the building. It is

inconsistent to expect him to stay around to hold a commonhold unit which

he does not want and cannot particularly benefit him. Can the commonhold

association not hold such units either directly or through a nominee, ready

to transfer to the tenant in due course on change of ownership, redemption

of mortgage, etc?

3. Not sure a formal registered charge is necessarily needed here. If the unit is

held directly or indirectly by the commonhold association ready for when the

flat owner or successor is ready to take it, there will be a lien over it.

4. As above.

5. My only view is that this is not fundamentally different to the issues around

collective enfranchisement. The participating leaseholder need to have



enough money to see the process through. If some leaseholders want

nothing to do with it, then the others need to find the money.

6. Fixed amount with interest.

7. This would be a new charge over a new commonhold unit. The existing lease

would continue to run, including any existing charge over that lease.

6. It seems clear that the rules of the commonhold community statement must

ensure that any non-consenting leaseholder cannot be compelled to pay for

anything in excess of what he is required to pay under his lease.

7. Agreed.

8. Agreed.

9. I agree with the principle that where a lender has advanced money on the security

of a particular estate in land it is wrong to change fundamentally the nature of

that security. (That said, I think that lenders’ current stance on commonhold is

silly and illogical, and it is shameful that lenders have advanced money on the

security of some of the forms of lease commonly found in the market. A more

activist approach from mortgage lenders would have prevented the situation with

onerous leases reaching the level of hysteria which has arisen in recent months

and years.) That said, a lender with security over one flat should not have a veto

over what happens in the rest of the building, in the same way as they cannot

prevent a collective enfranchisement from taking place. I would like to see a

situation where the commonhold conversion can occur, but the lease can continue

as a lease of the commonhold unit until such time as the mortgagee consents to it

merging with the unit, or the mortgage is redeemed.

10. No further comments.

11. Agreed.

12. I think that leaseholders should have the freedom to give a longer-term consent

rather than one which automatically lapses. I also think they should have the

freedom to extend that consent or not. I think it could cause uncertainty and

exploitation if they can revoke a consent once given, so the best mechanism is

perhaps to give a time-limited consent in every case so everyone knows the

period involved.

13. Agreed.

14. I disagree with the premise of the question. It is legally imprecise to say that the

freehold is owned by the leaseholders collectively. It is owned by a separate

company in which some or all of the leaseholders happen to be shareholders. If

there is a sizeable non-participating group of leaseholders and everyone in the

building falls out, those people might join forces with some disaffected

shareholders and collectively enfranchise again to remove the freehold from the

existing company if it is being dominated by a clique. The strict legal principles of

ownership of common parts and freehold reversion should really not depend on

who happen to the shareholders of the freeholder at the time of conversion.

15. No further views.

16. This all sounds eminently sensible.

17. I like your sections approach. It is akin to the class voting concept in company

law.

18. Agreed. Forcing people into some sort of committee would be bizarre.

19. For each commonhold to decide.

20. The first option sounds far too top-down. Options (2) and (3) sound like sensible

backstops if an amicable arrangement cannot be agreed.



21. Agreed.

22. I agree, but only on the basis that your sweeper at (5) is included. There must be

discretion within this model for the arrangements to be refined as those directly

affected think best.

23. Yes.

24. Agreed. In practice, if two sections in a development are quite closely aligned

anyway, those involved might informally be running them as one.

30. No. I do not believe this is warranted.

31. I can’t see the difficulty. I am opposed to tinkering with insolvency law just to

accommodate commonhold associations.

32. I am not keen. I do not see why commonhold associations should be treated

differently from, for example, a company which owns the freehold and in which

the leaseholder hold the shares. Sure, it is a legal mess if it gets struck off the

register, but that is a messy situation which can and does arise under the existing

leasehold model.

33. A successor association sounds sensible, provided that does not involve any kind

of windfall to the new association. For example, if there is development potential

which could be realised for value for the benefit of creditors then that must be

available to the creditors.

34. Unit owners must make payments towards the upkeep of the common parts and

delivery of services in accordance with their commonhold community statement,

but no more than that.

46. I agree. Statutory provision to deem that the commonhold association has an

insurable interest in the same way as a freeholder is important in order to

demonstrate that the arrangements are institutionally acceptable.

47. Agreed.

48. There is no need to be overly nannying about this. I see no reason why public

liability insurance should not be available in the same way as for a typical

freeholder company. There is no need for regulations to prescribe insurance

arrangements for commonhold associations. This would not be done for freeholder

companies. Each commonhold association should deal with its own arrangements

as grown-ups and in accordance with its CCS. Statute does not need to interfere.

49. This seems like a good idea.

58. I do not agree that a reserve fund should be compulsory. People should be treated

like grown-ups and should be trusted to hang on to their own money.

59. Total flexibility, subject to any specific requirements in the CCS. Total flexibility

can be achieved under a lease model so commonhold ought to be capable of the

same flexibility.

62. I wonder whether this is actually an issue. What is it that the commonhold

association would be purporting to charge and why would a lender advance money

on the security of it? All the lender would really require is the floating charge, and

it is a matter for the commonhold association directors to approve that. I am not

clear what the lender would actually do next if the commonhold association cannot

repay – appointing administrators over a bust commonhold association sounds

impractical as there would presumably be insufficient funds to pay for the

administration, so no insolvency practitioner would take the appointment.

63. I agree with 17.138. I am not sure I agree with 17.139 – this would be a further

brake on the availability of finance as the lender then needs to do due diligence on



the approval process rather than simply relying on the usual board resolution.

64. I wonder what the point is. If they are truly common parts and subject to the

rights of the unit owners then there is no value. I can see that there would be a

different position in relation to, for example, an area of unbuilt land which could

be split off and developed separately.

73. Agreed.

79. I think property lawyers are far too prone to bandy around indemnities. If a unit

owner has committed a breach and someone else has suffered loss as a result,

damages can be recovered on a normal basis. I do not see a justification for

automatic recovery of sums on a more generous indemnity basis.

80. Agreed.

84. I do not see the need to micro-manage to this degree. So long as sums provided

for under the CCS are not a penalty, there’s no problem.

85. I am not sure about this. There could be a dispute or some other good reason for

not paying. A mechanism whereby a statutory charge could rank ahead of a

mortgage is going to be fundamentally problematic for mortgage lenders. Surely

the commonhold association should have to obtain judgment against the unit

owner and then put a charging order on the unit.

86. Agreed, except I am opposed to the idea of some special statutory charge which

leapfrog’s pre-existing security.

87. Agreed.

88. Agreed. This should be an automatic corollary of having sections in the first place.

89. I really do not see a need to over-egg this. So long as there is the legal ability to

bring a commonhold to an end that is sufficient. The position is little different from

existing leasehold structures where, quite clearly, the block is not going to last

999 years. Leases rarely contain any provisions for winding up the structure early

(except following damage or destruction) and everyone tacitly acknowledges that

it will be down to negotiation at the time.

90. Agreed. I would note that not every mortgage lender requires the entry of a

restriction on the proprietorship register. I think it would be prudent for any lender

lending on the security of an individual commonhold unit to ensure that they have

a restriction in place, in order to prevent the unit from disappearing on a voluntary

termination initiated without the lender’s knowledge.

95. I find the notion that solicitors do not always read residential leases extremely

carefully quite baffling, particularly in relation to a new-build flat where the lease

is a draft document and the purchaser’s solicitor should be giving active

consideration to amending anything which is sub-optimal.

98. I suggest that many service charge disputes arise because landlords do not read

the leases carefully in the first place. The managing agents might apply a one-

size-fits-all approach to a development without bothering to check the specific

wording of the leases. Standard CCS provisions might make it easier for managing

agents not to get it wrong, but there will still be complications in commonholds as

different sections may have different charging regimes.

103. I find this far-fetched. I cannot see why planning agreements should be less

feasible under a commonhold structure if properly thought-through. I think the

argument being made here is that developers should not be compelled to proceed

by commonhold, and I largely agree. I am not in favour of a ban on new

residential leaseholds. I would however like to see commonhold made more

attractive so that prospective buyers want it and developers are obliged by market



forces to offer it. Once that begins to happen, I am sure that developers will be

incentivised to find a work-around to any planning agreement problems, rather

than falling back on an old-fashioned lease.

105. Statement (2). My preference would be for indirect incentives by putting the

power in the hands of the purchasers. E.g. different SDLT charges, or a longer

period to pay in the case of a commonhold unit.

106. Inertia. Fear of the unknown.



From: Rosemary Marshal
To: LAWCOM Property and Trust
Subject: Comments on the Commonhold Consultation
Date: 31 December 2018 21:31:42

Thank you for all the thought and effort which has gone into the Consultation on
Commonhold.  I am writing for the residents of the 42 flats here, some of whom are very
elderly.
 
Those who have commented on the near impossibility of getting 100% agreement to
convert are only too right.  An additional problem is obtaining the landlord’s consent –
many landlords are offshore, and interested only in the considerable financial return. This
would mean that for most residents it is too much of a source of worry when inclusive of
what is likely to be a long winded, drawn out legal process to achieve Commonhold -  at
probably substantial cost. This means that it is useless unless substantial revisionary
legislation is enacted.    A few of our comments:
 
1.8  Agreed – we had to squeeze Churchill before it was eventually admitted that AVIVA
Investors now own the sub-lease, Churchill having retained the Head Lease.
 
1.6  Agree with J Brown.
 
1.17  Elderly and risk aversive perfectly describes  residents, who have chosen Retirement
Living.
 
1.18  Deemed Consents would certainly help.
 
I hope you find the above comments useful, even if it only adds to the pile of replies from
those who alas, cannot see Commonhold as it presently is, being
attractive enough to be one solution to the multiple leasehold injustices.
 
Sincerely,
Rosemary Marshall (Mrs)
 
 
 
1.21  Agree, but how many retired people want to spend their retirement scratching their
heads and trying to pull things together.
 
 



From: Hilary McDonagh
To: LAWCOM Property and Trust
Subject: commonhold
Date: 11 March 2019 15:40:04

.In general I don't feel qualified to answer a lot of questions in this consultation. I fully support
LKP (Leasehold Knowledge Partnership) and I am a member of the NLC (National Leasehold
Campaign) and ask that their responses be used.
A commonhold structure would be a very welcome improvement on leasehold. Leasehold is
not used anywhere else in the world and is not required, ground rent is a payment of money
for no service. It is really important that leasehold is abolished rather than tweaked. Stop
developers creating leasehold with wealth eroding investment vehicles in ordinary families’
homes. People who want to buy a home should be able to do so as an owner and not as a
tenant with a landlord. Commonhold needs to become mandatory for new build. After that, the
conversion to commonhold of existing stock becomes a pressing issue. Existing leaseholds
MUST be able to convert to commonhold without huge financial impact. Once this legally
enforceable income stream, leasehold for no designated service, is removed, the case against
commonhold falls apart and England and Wales join the rest of the world.
I believe that developers will fight any proposals made to abolish leasehold because it will end
their additional income stream. I think we have seen a lot of evidence that builders are making
millions of pounds in profit because they have been paying themselves some absolutely
obscene bonuses. Profits in new homes have tripled and in addition developers wait 2 years
and then make a further additional income by selling the freehold to a third party. Builders are
now selling false freehold (fleecehold) to people and making more money and this really
needs to be stopped. If commonhold was introduced then people have an alternative to
leasehold rather than fleecehold that allows them to have control over the property they are
living in.
In short – leasehold has to be banned and commonhold mandated because developers
ABSOLUTELY will not self regulate or take steps to make things fairer. They will just find
another loophole to exploit people.
Personally, I have no alternatives at the minute and the introduction of commonhold offers me
a viable alternative to buying freehold. All I want is to have a say in my own home and right
now – I don’t. Please help – and not by reform, by banning leasehold. Thanks to the varying
levels of abuse seen in this country, I think that leasehold is a dirty word. If the rest of the
world can manage without it, then we can!



 
 

 
 

 
 
 
 
I am the sole occupier owner of a 2 bedroom leasehold apartment, I purchased my 
apartment in 2007. It is a semi detached house converted into 5 units. My intention was to 
sell and move to another area after three to four years but this proved to be unpractical due 
to the economic crash,  I then put my property on the market in 2015. I was warned by the 
previous managing agent that a new company was taking control of the block and that the 
service charge was likely to rise steeply. The service charge increased by nearly a third from 
£1300 to £1900, I requested accounts for the service charges from the freeholder but was 
refused these being told that I should have asked for these each year and that the other 
leaseholders in the block would be informed of my request and I would be charged a lot of 
money to receive any backdated accounts. I eventually received estimated and actual 
budgets for the previous 4 years by email after a further two requests to the head office of 
the new management company. 
None of the old company accounts tallied up, they were a mess as I had them looked at by 
an old school friend whom is a chartered accountant. They contained no balance sheets at 
all. 
 
Within three months of the new management company taking over they served a section 20 
on the leaseholders. A meeting was called that was held on the grass outside the front of 
the block in the rain! It was insinuated that the property needed rendering and painting and 
would cost in the region of £40 k. All leaseholders disputed this cost and the tender was 
eventually agreed for a price of 15k. I had provided information on three contractors, none 
of which were chosen. The block was painted but not rendered, this work should have cost 
in the region of 7k. This work was completed in less than 3 weeks but the estimated and 
paid for charge was for 6 weeks works. Five months later we received another section 20 for 
decorating the two internal hallways, again neither of the contractors I suggested were 
chosen for the tender of works. The same company have been contracted at what is an 
inflated price in relation to average local decorating costs. Four leaseholders have paid but 
one is not contactable so the work has yet to commence. Since the first section 20 was 
issued nearly two years have passed and the lease length will now be on 85 years by January 
next year. 
 
This brings the onerous hinderance of having to either attempt enfranchisement or extend 
the lease to allow my property to become market able. Three flats in this block are now 
empty and two have been on the market for 8 months at a reduced price. I cannot attempt 
to sell my flat due to the outstanding section 20, the inflated service charge and the 
remaining lease length. I am trapped in a home I no longer wish to live in purely because of 
unfair practices in the leasehold business. 
 







From: Asmita Naik
To:
Subject: RE: Law Commission projects on commonhold and the right to manage
Date: 13 March 2019 17:28:49
Attachments: LawComm-RTM Consultation-March2019.pdf

Thanks Gary, please also find attached a submission I’ve written for the RTM Consultation, also
applies to the Commonhold consultation but I could not find an email for them. Grateful if you
could pass this on to the team.
 

From:  
Sent: 13 March 2019 17:24
To:
Subject: Law Commission projects on commonhold and the right to manage
 
Dear Asmita,
 
I understand that you spoke to my colleague, , earlier today regarding slides for the
consultation event at Irwin Mitchell on 1 March.
 
I have attached copies of the slides which I hope you will find of interest. The commonhold slides
are on pages 1 to 17 of the attachment and the right to manage slides are from page 18
onwards.
 
Further information on our project on commonhold, including copies of the consultation paper,
the summary and details of the next steps, is available at
https://www.lawcom.gov.uk/project/commonhold/. For the right to manage the webpage is
https://www.lawcom.gov.uk/project/right-to-manage/.
 
Kind regards,
 

 | Law Commission
Research Assistant | Property, Family and Trusts Law Team
1st Floor, Tower, Post Point 1.53, 52 Queen Anne’s Gate, London SW1H 9AG
(access via 102 Petty France)

 | Web: www.lawcom.gov.uk
Email: gary.bennett@lawcommission.gov.uk
For information about how we handle your personal data, please see our Privacy Notice

This e-mail and any attachments is intended only for the attention of the addressee(s). Its
unauthorised use, disclosure, storage or copying is not permitted. If you are not the
intended recipient, please destroy all copies and inform the sender by return e-mail.
Internet e-mail is not a secure medium. Any reply to this message could be intercepted and
read by someone else. Please bear that in mind when deciding whether to send material in
response to this message by e-mail. This e-mail (whether you are the sender or the
recipient) may be monitored, recorded and retained by the Ministry of Justice. Monitoring
/ blocking software may be used, and e-mail content may be read at any time. You have a
responsibility to ensure laws are not broken when composing or forwarding e-mails and
their contents.
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LAW COMMISSION SUBMISSION TO RTM CONSULTATION 

FAILED RTM CASE STUDY 

Introduction 

Case study of a dysfunctional RTM which highlights the lack of meaningful and accessible recourse 

for individual leaseholders in a situation where the RTM board is either corrupt and/or culpable of 

mismanagement. The RTM and similar mechanisms (commonhold, enfranchisement) which are 

intended to enhance the democratic engagement of leaseholders in the running of their properties 

need far more safeguards than currently exist if these models are to advance the leasehold 

experience. 

I write this case study as the main leaseholder involved in leading a resolution to the problems. I 

have kept the case study anonymised but specifics are available on request and plenty of documents 

exist to show the veracity of what is said here, including a legal opinion from  at one 

stage on one particular aspect of the problem. 

I relate the story in chronological order to show the amount of time, effort and difficulty it takes to 

resolve these issues where they arise, and the dire need for ensuring protections in the legal and 

policy framework to enable individual leaseholders to achieve redress without the need for the type 

of major social mobilisation effort described here to sort out the problems.  

Issues 

2011 – I bought a flat for my own residence in a town centre block of 139 flats. An RTM company 

was in the process of being set up and my solicitor advised that this was a positive thing in terms of 

block management. After moving in, there was little contact from the RTM company, few 

communications and no meetings. I like other leaseholders, was ignorant as to what this structure 

meant and the roles and responsibilities of different players; there was a managing agent running 

the block on a day to day basis so they were to all intents and purposes the port of call for problems. 

The block was in a general state of disrepair. 

June 2014 – I was approached by a concierge in the block on a private basis. He told me he was 

being bullied by the ‘chair’ (self-appointed) of the RTM board into signing a new and inferior work 

contract with a new company (instead of his current contract which was directly with the RTM). He 

claimed this new company was a sham outfit set up by the ‘chair’ to funnel all the contracts in the 

block to himself. The concierge told me that the cleaner had already been duped into signing one of 

these contracts and found her wages halved without her knowledge and that another concierge was 

summarily sacked for refusing to sign. The concierge also claimed other wrongdoing by the ‘chair’ 

including, for example, letting out several flats in the block which were under his management as 

holiday lets by advertising the block as a hotel on Booking.com – this was contrary to the lease and 

also involved a misuse of the block’s assets since the staff were being used to host and support these 

holiday-makers. My entry point into this story was therefore to help the concierge. 

June – August 2014 
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I took the following steps: 

 Carried out an investigation to test the veracity of the claims through internet and 

documentary research and by doing interviews. I found sufficient evidence to show that 

there was indeed a sham company recently set up and connected to the ‘chair’ which had 

taken charge of most of the block’s contracts (with the complicity of the managing agent) 

and was deploying unqualified staff to carry out important jobs like security and 

maintenance (at a later stage we discovered that these unqualified contractors had used 

prohibited flammable foam in riser cupboards). 

 I found out who else was on the RTM board and attempted to take up the issues with them. 

I realised the situation was even worse than I thought, as one of the other directors owed 

£20,000+ in service charges and had been ‘suspended’ from the board, another had a very 

serious criminal record (which I discovered through press articles on the internet). There was 

one director who seemed reasonable enough so I reached out to him. He took action to 

protect the concierge’s job and then asked me to write in a letter to the board about the 

wider issues. I therefore had the difficult task of writing a sensitive letter to the RTM board 

raising concerns about its ‘chair’.  

 Despite having my letter, the other directors were unable to take charge of the board and 

deal with the wrongdoing by the chair. I therefore had no option but to try and raise 

concerns with leaseholders as a whole. I did not know any leaseholders in the block, most 

were buy to let, so finding email addresses for leaseholders was a long painstaking process 

(and was only made possible by assistance from block staff). I then had the very difficult task 

of writing to people I didn’t know with allegations of wrongdoing about the chair. As I was 

exposing myself to the legal risk of being sued for defamation by the ‘chair’, I paid for legal 

advice myself before emailing my letter around. Following this, I spent several weeks 

meeting up with and communicating with leaseholders who responded in order to discuss a 

common course of action. In the meantime, there continued to be intransigence from the 

‘chair’ and indeed as anticipated, I did receive legal and other threats. 

 

September – November 2014  

Eventually, the RTM board decided to hold an AGM in September 2014. By now I had met other 

leaseholders who were willing to engage on the issue and we devised a strategy to get new directors 

appointed to the board as a way of influencing the decisions that were being made and forcing out 

the corruption and wrongdoing. Several leaseholders put themselves forward as Directors and were 

voted onto the board. I deliberately put myself forward as an Observer on the board rather than a 

Director with the mandate of observing how things went and seeing if the RTM would work with 

new directors. There were a lot of legal shenanigans over the following months with the ‘chair’ 

trying to block/not recognise new appointments etc. I particularly had to spend a lot of time figuring 

out the processes of company law to secure the appointments.  We also had to hold an EGM in 

November 2014 to remove the ‘old directors’ including the ‘chair’ so that the new directors could 

have a clean run at operating the RTM. This was an invidious process which involved giving notice to 

the directors, giving them a chance to respond and then voting to remove them out of office. 
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November 2014 – September 2015  

The new directors were in place and met regularly with the managing agent to oversee the block. I 

participated as an Observer and attended meetings and saw email correspondence. During this 

period, things ticked over although it was obvious that the new directors did not understand their 

roles and got caught up in day to day minutiae (e.g. deciding how many rat traps to set down) rather 

than their responsibility in providing strategic oversight. 

 

September 2015  

Matters came to a head with the new board in September 2014 when the managing agent proposed 

some repairs to the building which would require use of the reserve fund. The quotes came in for 

£100,000 and the directors were ready to sign off on this. However, a number of us were concerned 

that this was a scam; that the prices quoted were inflated (and indeed we were correct as 

subsequently the works were done later for less than £10,000). In any case, it took a lot of internal 

argument and opposition to stop the directors signing off on this flawed plan; we had to stop the 

works as we knew that legally we would have no comeback against the agent if the directors 

authorised the works. At this point, it became clear to me that the RTM was not going to work 

irrespective of who was a director, there were few people interested in the role anyway and none 

with the skills and time to carry out the task effectively.  

September 2015 – December 2016 

I therefore got heavily engaged again to try and persuade leaseholders to terminate the RTM. This 

was a long, painstaking process of mobilising sufficient leaseholders in order that the RTM could be 

terminated in accordance with company law. As most leaseholders still didn’t understand the risks of 

the RTM; namely that we had lost money which we could not readily reclaim to previous directors 

(the ‘chair’ who had funnelled contracts to himself, the director who wasn’t paying service charges) 

and had nearly lost money over the repairs debacle, it was a slow process of persuasion and 

mobilisation which involved: 

 Carrying out a survey of leaseholders so that people could reflect for themselves on how the 

building was being run;  

 Writing up a legal analysis to show the legal pros/cons of an RTM and particularly the lack of 

recourse in a collective mechanism;  

 Making contact with the freeholder to see if they would be interested in taking the building 

back; 

 Holding informal meetings between leaseholders and the freeholder to rebuild trust and to 

canvass opinions; 

 Obtaining legal advice and assistance from a solicitor, company secretary etc. 

 Holding another AGM in September 2016 to vote on the termination of the company. This 

vote was successful but only after a year of explanation and persuasion; ultimately 

leaseholders voted by around 95% to end the RTM (exceeding the company law threshold 

for such decisions) but getting there was a huge effort. 
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 During 2016, it’s also worth noting that the board virtually stopped functioning altogether 

due to interference and extreme bullying and abusive emails and circulars and threats by 

one particular leaseholder against board members (to the extent that the police had to be 

called to warn the person on more than one occasion).  

 Eventually the RTM officially ceased to exist in December 2016. 

December 2016 onwards  

The block was back in the hands of the freeholder. It took a long time for the freeholder to get 

control of the building, the books had been left in a mess, many major works were overdue by years, 

and disruptive individuals continued to harass the new managing agent as well as previous RTM 

board members. Due to the huge divisiveness and exhaustion caused by the RTM debacle, the block 

doesn’t even have a resident’s association at the moment – this is not an ideal situation and while I 

personally continue to have informal contacts with many leaseholders, there is no appetite for the 

aggravation involved in unleashing destructive and unaccountable leaseholder power. 

 

Lessons learned/Recommendations 

 If the intention of RTM mechanisms and the like is to give democratic control, then there 

need to be greater democratic safeguards. These models simply shift the conflicts of interest 

between leaseholders and freeholders to within the leaseholder body itself; this is hugely 

divisive, at least leaseholders can unite against a freeholder, whereas this model leads to 

factions within the leaseholder body, at the very least petty politics, and at the worst, as 

described above, potential abuse, criminal activity and dire mismanagement. 

 

 Sorting out the RTM literally took hundreds and hundreds of hours over a period of three 

years, it was a daily activity, hugely stressful to deal with when it concerns your home. This is 

not something I would ever do again (nor would I ever purchase in an 

RTM/enfranchised/commonhold block unless the government introduces safeguards) but 

having got involved, initially to protect staff, there was no option but to see it through given 

the dire consequences for the block as a whole in leaving things unresolved, and also by 

then, the personal implication for me in finding it difficult to sell my flat in a block with such 

problems hanging over it. 

 

 Setting up an RTM requires more safeguards. I understand the government wants to make it 

easier and remove superficial barriers from freeholders which is quite right. However, there 

should be more meaningful requirements so that leaseholders who sign up for an RTM 

understand what this means especially in terms of their own rights, their inability to get 

effective recourse as a result of decisions made by the RTM, and their responsibility to 

engage. I believe this is best done by requiring a financial contribution from those who sign 

up and not merely a signature. This money can go towards the company management costs 

(currently not reclaimable under law – and incidentally terminating the RTM cost 

somewhere in the region of £3000 with all the meetings, legal advice, company secretary 

etc, fortunately no-one disputed it but they could have). It should be noted that it’s even 
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harder to get leaseholders to agree to terminate an RTM, its comparatively easy to get 

people to sign up based on stereotypes about nasty freeholders and false promises about 

reduced service charges and so on. I think the 50% threshold for setting up an RTM is too 

low as it puts the other 50% of leaseholders in a disadvantaged position but if this level is to 

be maintained, there has to be more awareness and responsibility among those signing up 

for it, since they are in effect signing away the right of all individual leaseholders to take 

effective action against a third party i.e. freeholder in a tribunal. 

 

 The continuation of an RTM should require the demonstration of continued democratic 

engagement. A failure to prove this should in itself be the grounds for termination in the 

FTPT. This requires changes to the model articles which in my experience of having to use 

them extensively are woefully inadequate: 

- rules on the length of tenure, renewal, conduct, appointment and termination of directors 

are either missing or inadequate e.g. there is no term of office for directors. This means 

leaseholders have to go through the awful process of removing people from office instead of 

simply waiting till a director’s term of office is over. This is extremely divisive. There should 

be a term of office and also a requirement that new directors are favoured each time. 

- the quorum for AGMs is too low in the current model articles. If 50% is the threshold of 

support for setting up an RTM; there is no reason why the quorum should not be 50% or at 

least 40% to show ongoing democratic engagement and support. 

- the number of directors required is also too low, I believe it is only one or two, and should 

be more for larger blocks.  

- worth noting that the current model articles seem prescribed for very small RTMs of a 

couple of flats; there is a strong argument for different rules for larger blocks. 

- Inadequate rules on the conflict of interest. The company secretary was in our case also the 

managing agent and in cahoots with the ‘chair’ which led to much obstruction of 

leaseholders wanting to hold meetings or propose motions or change directors etc. It 

appears common in many RTMs that managing agents are also the company secretary; a 

clear conflict of interest which should be changed in law.  

 There needs to be better mechanisms for individual leaseholders to challenge the RTM 

company and achieve meaningful redress. The current situation is that in the typical case of 

mismanagement and disputed use of the service charge, for example, ordinarily, a 

leaseholder can as an individual take a case to the FTPT, represent themselves and if they 

are successful win damages that are payable by the managing agent/freeholder. In the case 

of an RTM, an individual may take a case to the FTPT but in effect has no redress, since the 

damages are payable from the RTM company coffers, so taking a case is self-defeating. It is 

up to the Law Commission to find ways of addressing this – ideas would be some form of 

insurance that individual leaseholders can take out, or the RTM company can take out that 

pays up in such circumstances. The other legal options left to individual leaseholders are 

wholly inaccessible – taking a civil claim against the directors in the country court is 

prohibitively expensive and lengthy process and as the directors are likely to be judged as 
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amateur volunteers, such a claim may also be unsuccessful. It’s also worth noting that 

Directors and Officers insurance as it currently operates also would not pay out in most of 

the circumstances where it is needed due to the limited criteria and/or evidence 

requirements. 

 There is typically no other recourse. In the course of trying to tackle these problems in the 

block, I tried every possible avenue, for example:  

– the police (in respect of the alleged fraud by the ‘chair’) – not a case they would take on, 

my impression was that it was too complicated for the simple fraud cases normally taken on 

(credit card fraud etc.) and too low level financially to be of interest to serious fraud teams 

(even though for our block the net loss was many tens of thousands) 

- local authority to deal with the illegal holiday lets (they did file a case but only turned up to 

investigate a year later after the problem was sorted) 

- trading standards (re illegal holiday lets) – did not respond 

- LEASE – said they could not support an individual case and referred me to a solicitor (too 

expensive) 

 

 The lack of evidence that an RTM is functioning on a genuinely democratic basis should in 

itself be grounds for termination of an RTM by the FTPT. There should be prima facie 

evidence that annual meetings are held, attended by an appropriately high quorum, that 

decisions are taken in accordance with democratic processes, that directors are voted in and 

supported by the majority etc. Otherwise, individual leaseholders are forced to try and 

mobilise all leaseholders which many will be unable and/or unwilling to do (this is aside from 

the practical obstacles including being able to find leaseholders especially where they are 

overseas investors).  

 

 I believe there is evidence that the RTM mechanism is being abused by exploitative property 

managers/management companies in two ways:  

- The ‘chair’ I referred to above who was alleged to have engaged in corrupt practices and 

siphoned off money to himself and his businesses, has set up various other RTMs in other 

buildings. I know specific examples where there have been issues in other blocks where he 

has appointed himself as RTM chair or where the RTM is suspicious (for instance, in one 

large block nearby, I note that only he and one other person have been directors for the past 

7 years).  

- I am also aware that there are particular managing agents who have deliberately promoted 

and supported the set up of RTMs (including in my block) knowing that this structure 

virtually lets them off the hook for everything since the RTM board takes on liability and 

signs off on expenditures. 

- There is strong evidence in the case I am writing about that the campaign to set up the 

RTM was spearheaded by the very people who were then seen to take advantage of it i.e. 

director who owed £20,000 of service charges accumulated prior to the RTM and then used 

various spurious legal arguments to claim they were no longer owed, and the director/chair 

who funnelled contracts to his own company. 
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 Training and responsibilities of RTM directors – training should be obligatory and paid for by 

the RTM. Directors should also be made aware of the personal implications for them if the 

company fails e.g. their own credit ratings. 

 

 Standard information should be produced and distributed to all RTM members as a matter 

of law informing them what this structure is and what it means for their rights, liabilities and 

responsibilities and what they could do if things go wrong. The reality is that most 

leaseholders simply don’t understand what these different management structures and 

mechanisms are until there’s a problem. I personally wasn’t even aware of the FTPT for 

example before all this, when I did become aware, I was deterred by solicitors from taking 

this case to the FTPT as they said in an RTM case, firstly, no damages could be claimed, and 

secondly, the judge would send it back for meetings under company law and consultations 

with all leaseholders so back to social mobilisation. 

 

 In this respect, I will also draw your attention to another case I know of in a long-established 

enfranchised block. A friend of mine lives in a development of 44 flats. Her flat and one or 

two others are suffering from cracks caused by subsidence. Unfortunately the managing 

agent hired by the board of directors failed to take out insurance cover for subsidence so all 

leaseholders are now going to have to pay for repairs which amount to several hundred 

thousand pounds. It has taken her some 5 years to date to get the board to take action; for 

much of the time, they failed to understand their responsibilities at all, seeing themselves as 

some kind of toothless residents association rather than having legal responsibility. They 

failed to supervise and monitor the managing agent (who had already been reprimanded by 

RICS for other breaches) and were so slow in acting that he had time to declare himself 

bankrupt and absolve himself of responsibility. My friend is still living in this flat with 

mounting cracks awaiting repairs and redress.  

 



From: Remi Oderinde
To: LAWCOM Property and Trust
Subject: Ban leasehold & implement Commonhold
Date: 11 March 2019 08:56:08

Dear Sir/Madam

Please ban leasehold as it is unfit for purpose and very out of date.

I’m a leaseholder, and many leaseholders are being held financially ransom by the freeholders with endless
convents, extending the  leases which cost significant large sum of money and needing Permissions to do things
in our homes & effectively becoming a tenant and landlord.

Millions of the leaseholders are  trapped in leasehold scandal and is unable to sell their homes . Leaseholders 
are currently being held as tenant as prisoners in our own homes by the Freeholders (Landlords).

We want to own our homes fully without barriers and do things as a owners without the control of the
freeholders. There are large significant cases where leasehold are not working

At present the leasehold systems are having significant impacts on myself and many leaseholders including our 
mental health .It is very unfair on leaseholders as the freeholders and developers are profiting from the
leaseholders at their expenses such as doubling ground rent, out of control service charges and selling on the
freeholds to private investors.

Please I urge you to ban leasehold immediately and convert these existing and new  properties to Commonhold
without huge financial impacts to the leaseholders without delay.

I believe Commonhold  offers a viable alternative to buying a freehold in flats and apartments. Flat and
apartments owners should have control over the property /building they are living in.

Please ban leasehold and ban developers & freeholders exploiting on the vulnerable flat/apartments owners.
Close all the loopholes  that being exploited by freeholders and developers.

Thank you for reading this.

Yours sincerely
 Remi Oderinde



From: Joe Ogden
To: LAWCOM Property and Trust
Subject: Att: Rachel Preston. Consultation Paper 251 - Reinvigorating commonhold
Date: 04 March 2019 13:04:30

Dear ,

Thank you for inviting me to contribute to the consultation on commonhold. Please find below my
response. I'm responding by email since I limit myself to just the one Chapter, 4.57.

Yours sincerely, 

Joe Ogden

4.57 “ ….. there will need to be a procedure (effectively a second enfranchisement) whereby those
leaseholders who do not yet own a share of the freehold pay those who originally contributed towards
the purchase price ….”

This will introduce a disincentive to convert to commonhold and will create a further way of exploiting
a particular category of leaseholders.

Our block is typical: 25 leaseholders have a share in the freehold company, 18 do not. Of those
eighteen 13 have purchased lease extensions from the FMC at considerable cost. They will not pay
another large amount to the FMC to convert to commonhold as would be required at present by 4.57.

Nor should they. One of the selling points of the enfranchisement prospectus was that the FMC would
be able to sell lease extensions to other leaseholders for “hundreds of thousands of pounds” and this
is what happened. So the thirteen non-shareholder lease extensions have in effect paid for the
acquisition of the freehold for the twenty-five shareholders, who have in effect got their freehold
acquisition PLUS lease extensions for nothing. The only ones who are significantly out of pocket are
the non-shareholders and to require them to produce yet another large amount to pay for the
commonhold when they have already paid for the freehold is impractical and unfair, and a terminal
disincentive to convert to commonhold.

Conclusion: 4.57 should be amended to the effect that leaseholders who have purchased
lease extensions should be able to acquire a commonhold unit on the same basis as members
of the FMC





paper, together with a summary and various other related documents, can be
found at the following link: https://www.lawcom.gov.uk/project/commonhold/.
This Consultation Paper seeks to address the perceived shortcomings in the legal
design of the commonhold scheme. Our project attempts to find out which aspects
of the law of commonhold have so far impeded commonhold’s success and we
propose reforms which are designed to reinvigorate commonhold as a workable
alternative to leasehold, for both existing and new homes.
Our consultation paper asks questions about our provisional proposals and the
impact they might have. The consultation period runs until 10 March 2019 and we
would welcome your response. Details on how to submit a response can be found
on the webpage above.
Yours sincerely,
Professor Nicholas Hopkins | Law Commission
Commissioner
1st Floor, Tower, Post Point 1.51, 52 Queen Anne’s Gate, London SW1H 9AG
(entrance via 102 Petty France)
Tel: 020 3334 0200 | web: www.lawcom.gov.uk
For information about how we handle your personal data, please see our Privacy
Notice

This e-mail and any attachments is intended only for the attention of the
addressee(s). Its unauthorised use, disclosure, storage or copying is not
permitted. If you are not the intended recipient, please destroy all copies and
inform the sender by return e-mail. Internet e-mail is not a secure medium.
Any reply to this message could be intercepted and read by someone else.
Please bear that in mind when deciding whether to send material in response
to this message by e-mail. This e-mail (whether you are the sender or the
recipient) may be monitored, recorded and retained by the Ministry of Justice.
Monitoring / blocking software may be used, and e-mail content may be read
at any time. You have a responsibility to ensure laws are not broken when
composing or forwarding e-mails and their contents.



From: Al Pearce
To: LAWCOM Property and Trust
Subject: I support abolishesing leasehold
Date: 08 March 2019 00:52:03

Leasehold is not fit for purpose in 2019 to expensive to slow and not giveing leaseholders
proper rights . The commonhold looks good if a ombudsman is put in place ,so that
commonhold can grow with changeing time,s and need,s . The right to manage need s to
bee  promoted
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Introduction 
 
Two days ago, I attended the Law Commission consultation event in 
Newcastle-upon-Tyne.  I made the observation that the presenters were 
very thoughtful and knowledgeable regarding legal matters, however my 
peculiar circumstances may have given me insights into the practical 
workings of communal property that might not be widely available.  The 
objective of this document is to make the insights more widely available.     
I clarify at the outset that I am not a lawyer, any legal observations that I 
make are as a lay person.  I apologise for preparing this rather hastily in 
order to meet the deadline for the consultation. 
 
Between 1988 and 2008, I lived in the city of Fresno, California, USA.  
Fresno is the larger part of a metropolitan area of around 500,000, it is    
the regional centre for the Central San Joaquin Valley, in the interior of 
California.  There is not an analogous location here in the UK but Norwich, 
Norfolk is probably nearest in the sense of being the centre for an 
agricultural region, although Fresno has the Sierra Nevada mountains 
close by rather than the Norfolk Broads, and Fresno gets very hot in the 
summer.  Now, I live in a high-rise leasehold apartment in Sunderland. 
 
In 1991, I purchased the house on the left side of the photograph on the 
front cover.  It is technically part of a ‘Planned Unit Development’ of 17 
properties, but in practice people call these ‘condominiums’ or simply 
‘condos’.  It has an association called the ’ 

 this is a corporation set up under a branch of California law 
known as the Davis-Stirling Act, essentially it is a simplified form of 
company that exists purely for the purpose of administering properties of 
this type, it is supposed to have 5 directors.  Even though it is technically   
a corporation, everyone calls these entities ‘Condo Associations’. 
 
Historical background 
 
The Davis-Stirling Law is a mish-mash of provisions that have been 
modified over time but doesn’t really form a coherent whole and my view is 
that isn’t fit for purpose now and hasn’t been for some time.  I am aware 
that there is at least 1 lawmaker who has a concern about the state of this 
law, I do not understand why there has been no systemic review and no 
comprehensive updating.  During the early 1990s, there was an earthquake 
in a place called Northridge, a community NW of downtown Los Angeles.  
The State Government was unhappy due to the fact that recovery from the 
earthquake was hampered by the fact that the Condo associations were 
short of money, so the Davis-Stirling Act was modified such that they had 
to keep a lot more in reserve (a reasonable provision in my view).  This had 



a profound effect on my condo association as it was no longer practical to 
manage the place ourselves, we had to get a management company to do 
this for us.  The first one made a reasonable job of things (with a few ups 
and downs), but around 2006 decided not to do it any more, the second 
was a complete shambles (the houses were literally rotting away) so we got 
rid of them in 2012, the third one had issues in 2017-8 so the directors went 
back to the second management company.  Why they did this when we 
had to get rid of them in 2012 is not known to me. 
 
Problem 1: ‘Directors’ 
 
I was a director for 2 stints, both when we managed the property ourselves 
(no management company), and when we had a management company.  
The latter was easier in the sense that the job didn’t consume enormous 
quantities of my spare time, however there was a huge benefit in managing 
everything ourselves, namely that we had to learn how to do everything.     
I observed a gradual process of ‘deskilling’ by the directors once we 
switched over to management companies.  Additionally, with a 
management company, their representative wants to get through the 
meeting quickly and go home so there is no time for general discussion. 
The problems with the directors are as follows: 
 
A. Lack of knowledge to perform duties competently: In order to address 
knowledge deficit issues, I have attempted to persuade or cajole the 
directors to attend courses run by the Community Associations Institute 
(www.caionline.org), however they make lame excuses as to why they 
don’t want to participate (they can go in person or do courses online).    
The primary entry-level course for condo association directors is M-100.  
Related to this problem is that management companies prefer that the 
directors have no training so that they can be manipulated more easily.     
In Florida, it is state law that the directors must have appropriate training, 
Florida is the only US state where this applies. 
 
California Corporations Code § 7231 (a) states: A director shall perform the 
duties of a director, including duties as a member of any committee upon 
which the director may serve, in good faith, in a manner such director 
believes to be in the best interests of the corporation and with care, 
including reasonable inquiry, as an ordinarily prudent person in a like 
position would use in similar circumstances.  This all sounds reasonable 
but the directors do not know that they are supposed make ‘reasonable 
inquiry’ or act as a ‘prudent person’ unless someone has told them, and the 
‘someone’ needs to be the instructor on a course.  Furthermore, Davis-
Stirling says the directors need to act with ‘fiduciary duty’ (a duty towards 
the non-director homeowners), my observation is that the directors have no 



idea that this concept even exists, never mind actually going along with this 
very important principle. 
 
B. Director malfeasance:  This is widespread and puts people off buying 
condos.  It is common for directors to make decisions that advantage 
themselves and disadvantage the non-director homeowners.  This may be 
contrary to law but there is not in general an enforcement mechanism.  I 
say ‘in general’ because corporations set up under Davis-Stirling are tax-
exempt so theoretically, a homeowner could report them to the tax agency 
and recommend that this be revoked, although this would be ‘cutting off 
one’s nose to spite one’s face’ since the homeowner would have to pay 
higher fees due to the extra tax.  Theoretically, the directors could be sued 
for this, in reality this never happens so it is no threat at all. 
 
The point about making training mandatory is to try to reduce these director 
problems.  It is my observation that director problems tend to have a 
‘malignant’ character to them.  I should add that in my lexicon, ‘director’ has 
become a negative term, I would prefer something different such as 
‘convenor’ or ‘homeowner representative’. 
 
Problem 2: elections 
 
My observation is that these tend to be phoney due to: (a) not enough 
people wishing to stand for elections resulting in a lack of meaningful 
choice; (b) condo associations end up with the same (incompetent) people 
for years on end; (c) ‘normal’ people don’t want to get tangled up with 
people/organisations that are perceived as toxic and dysfunctional; (d) 
‘normal’ people would rather spend their time doing other things with their 
spare time so don’t put themselves forward for election; (e) some people 
cannot serve as directors for various practical reasons, this reduces the 
pool of available quality people. 
 
I make the observation that there is not an easy fix for election problems.  
One of the un-obvious benefits of training for directors is that the courses 
might be quite enjoyable and function as a ‘reward’ for the directors, quite 
apart from the issue of actually becoming more knowledgeable.  I was a 
civil servant in the 1970s, also involved in one of the unions.  I remember 
going on a weekend course at the Red Lion Hotel in Salisbury run by the 
then Institution of Professional Civil Servants, I enjoyed it and signed up for 
a second course as soon as I returned!  I believe that it is important to 
create a framework such that the quality of the directors is as high as 
possible for the whole system of commonhold to work successfully.  I go 
further and suggest that government and society in general (including local 
government) needs to do all that it can to support the people who become 
the directors of commonhold properties (see next section). 



Problem 3: organisation/legal structure 
 
I take the liberty of suggesting that we don’t have this right now and if we 
want to make commonhold work, we need to create something that works.  
I suggest the following: 
 
A. company structure. Whilst being critical of Davis-Stirling in California, I 
do believe in the principle of a simplified company structure specifically for 
the purpose of looking after commonhold properties.  I do not personally 
like the term ‘directors’ (discussed previously).  Whilst readers will be vastly 
more knowledgeable than I, my understanding is that under existing 
company law, the primary responsibility of company directors is to their 
company.  At least under Davis-Stirling, there is an implied recognition that 
the directors have a duty towards the homeowners, even there is no way to 
enforce this duty.  However, I would like to see a special company format 
that goes further: 
 
(i) There should be an obligation on the part of the directors to make a 
good-faith effort to respect each of the stakeholders involved in the building 
and make intelligent, well thought-out judgements as to how to make 
decisions.  The stakeholders are many and varied: the homeowners; the 
community (who don’t want to walk past a poorly-maintained building or get 
a bonk on the head because a lump of concrete falls off); governmental 
entities (for example, local authorities if there are issues relating to rubbish 
and recycling); the community in an environmental context (for example, if 
the building causes excessive emissions of various kinds); in the case of 
where I live now in Sunderland, there are many students from Kuwait who 
live here, so the government of Kuwait (and the Kuwaiti Ambassador) 
would be a stakeholder if we were a commonhold.  In order to make these 
decisions, the directors need training and I make no apology for returning 
to this point once again. 
 
(ii) The legal structure regarding money needs to be fit for purpose.  When I 
was a director of my condo association the first time around, my job was 
collecting the money and looking after it.  The former wasn’t particularly 
easy.  To digress, we need to keep in mind that our lives will probably be 
around 80 years.  Most buildings (excluding the unfortunates like the 
existing Royal Liverpool Hospital) endure for much longer, possibly for 
several hundred years.  This fact means that we are custodians of the 
buildings as well as owners on our own account. 
 
I make the observation that the people who needed to pay the money fell 
into 3 categories: firstly, people who believe in the concept of paying 
money in order to look after the properties and maintain them on a long-
term basis; secondly, people who would prefer to pay as little as possible 



(or nothing at all) and spend the money on other things (cars, holidays, 
etc); and thirdly, people who fall intermediately between categories (a) and 
(b).  So, between all those in category (b) and a fair number in category (c), 
there are a whole lot of people who don’t particularly like paying up.  A 
virtue of the leasehold system is that the freeholders and their agents have 
a ‘big stick’ in terms of getting people to pay up.  Sometimes I wished I had 
a ‘big stick’ for getting money out of people!  The lesson here is, make sure 
there is a big stick, otherwise there will big problems.  In California, there 
was a system of checks-and-balances, we could only put up the charges by 
a certain amount (5% p.a.) based on memory, so the homeowners did have 
an element of protection.  There had to be a vote in order to collect more.  I 
commend this arrangement to those working on the consultation. 
 
iii. The issue of the need for funds to buy out freeholders.  With the proviso 
that I don’t have a financial background, I commend the idea of setting up a 
special-purpose bank that would lend money for this purpose, with the 
funds coming from ‘spare’ funds currently held in reserve for residential 
buildings (this could pay them decent interest, they don’t get this from the 
banks right now).  I would put a limit of 50% on what the properties could 
deposit with the new bank.  The new bank would need to be run by people 
who knew what they were doing (not Paul Flowers).  The bank might also 
buy out the interests of existing leaseholders who don’t want to become 
commonholders for whatever reason. 
 
iv. The need for a regulatory organisation.  A huge problem in California 
was the lack of such an entity.  My suggestion would be to charge all 
commonhold property complexes an annual fee of, say, £200 per year, with 
the money going to running a system of panels/tribunals to adjudicate on 
any sort of problems with regard to commonhold properties, including 
director problems.  I go further and suggest that this new entity should be 
where commonhold complexes are registered, rather than with the existing 
system of company registration based in Cardiff.  May I also commend the 
idea of a specialist registration/qualification for property companies and 
their staff who want to manage commonhold properties. 
 
v. The need to an organisation to organise training and other assistance for 
the directors (or whatever they get called in the future) in a manner 
analogous to the CAI in the USA.  Whilst I have a high regard for the work 
of the CAI, I would not have them operate such a system here in the UK.  
My reasons for this are: local branches are too far apart, for example 
Fresno is deemed to be in the same area as San Francisco, this is like 
having Nottingham in the same local branch as London; the CAI tend to be 
rather expensive; I am sceptical that an entity that operates in the particular 
culture of the USA could function with distinction in our own culture of 
England and Wales.  



Conclusion 
 
Whilst I accept that there is real merit to the principle of expanding 
commonhold, particularly where there is exploitation of the leasholders 
(evident from some of the participants at the Newcastle event), I believe 
that there are some real difficulties: 
 
1. Issues relating to the training of the directors (term not liked, prefer 
convenors or homeowner representative) have not been addressed even 
though this is absolutely critical to making residential property function 
properly that has the combination of communal elements and ‘lay’ people.         
I cannot stress strongly enough how important it is to get this right. 
 
2. Even in spite of the training, malfeasance and poor behaviour by 
directors may be problematic, so there needs to be an organisation that     
is able to deal with this.  A virtue of the leasehold system is that the 
management of the property is neutral with respect to the residents, with 
commonhold (and the USA system), 2 categories of resident are created, 
namely ordinary residents and directors, so effectively conflict and trouble 
are built into the system, so there needs to be a mechanism for dealing 
with this (there might be a 3rd category, non-commonhold leaseholders). 
 
3. Based on my own experience, asking people to give up significant 
amounts of their time to work on property issues is asking quite a lot.  
Society needs to do all that it can to reward these people.  In the USA, 
entities set up under Stirling-Davis are tax-exempt, and there is no tax 
analogous to VAT on property management services in any case.  I 
commend this arrangement for England and Wales. 
 
4. We need organisational structures that support the whole concept of 
commonhold, these are largely absent right now, as far as I can determine. 
 
5. When I lived in California, I had plenty of space to keep all the 
documents and materials relating to my role as a director (there was a 
special storage room in addition).  Now, I live in an apartment that has far 
less space.  There would need to be modifications to this building to 
provide space for an office/storage room, in order to make it work as a 
commonhold.  Such would create some expense, I commend the idea of 
some grants to help pay for schemes such as this. 
 
I thank the Law Commission for their hard work on Commonhold thus far,   
I wish the Law Commission and all branches of government every success 
with the commonhold project going forward. 
 
Contact details:       



From: Peter Robins
To: LAWCOM Property and Trust
Subject: Commonhold consultation
Date: 03 March 2019 15:40:58

I would like to comment on a couple of aspects of your consultation
relating to the block of flats where I live. Your online form seems
aimed more at professionals interested in all aspects of your
consultation and not well suited to my situation, so I'll send an
email instead. I have little if anything to say on most of your
questions.

Current situation
For the past 30 years, I have lived in a small development with 2
purpose-built blocks of 8 2-bedroom leasehold flats, similar to many
others around the country.

The management by the landlord's agent when I moved in was very
unsatisfactory, so 23 years ago the flat-owners arranged to buy the
freehold from the landlord, establishing a management company to own
the freehold and manage the property on behalf of the flat-owners.
This has in general worked well, with most flat-owners contributing in
some way without the need to spend money on external managers. I acted
as company secretary for many years until health issues intervened.
Although some flats are rented out, most are owner-occupied; our needs
may therefore differ from larger developments where buy-to-let is the
norm.

Leasehold vs Commonhold
The lease is rather outdated and not intended for our situation where
lessor and lessee are the same people, so in principle Commonhold
should be ideal for us. I consequently looked into it when it was
first introduced. But, although I could see some advantages, they
didn't seem to me large enough to outweigh the costs and hassle of
converting our existing leases.

You list advantages of Commonhold, but several of these do not really
apply to us: our lease is a 999-year one, so effectively there is no
'wastage of assets'; we passed a resolution at the beginning waiving
the payment of ground rent, so this also isn't in practice an issue
for us; plus we already manage the property jointly with our own
little community, and have so far had little in the way of disputes.
It is in every flat-owner's interests to ensure the property is
properly maintained.

I do however fully agree that it would be better to have standardised
rules and regulations, plus the ability for governments to change
these when appropriate without every lease in the land having to be
changed. As you say, having standardised terms should make
conveyancing much simpler, and hence cheaper. Our company is limited
by shares and, as you note, changing to one limited by guarantee would
simplify things, and remove unnecessary bureaucracy.

Nevertheless, I'm afraid I'm still not convinced that these advantages
are sufficient to justify the cost and hassle of changing the existing
structure.

Issues with company structure
Apart from the issues with the lease not being appropriate to our



situation, the main issue I have with the existing leasehold structure
is that the standard commercially-oriented limited company is also not
a good fit. I agree that there needs to be a 'legal person', which
needs to have an address where it can be reached, and there needs to
be a 'natural person' responsible for handling anything addressed to
that. I have no problems with this legal person being a company, but
the basic purpose of a limited company is to trade in some way, enable
outside investors to take a stake in that trade and receive returns
without being on the hook for debts if the company fails. None of this
applies to leasehold/Commonhold: it does not trade in any way, there
are no outside investors, no returns/profits, and no debts (even if a
leasehold/Commonhold wanted to borrow money, I doubt whether banks
would be willing to lend, though it may be that one or more
flat-owners puts forward some money to tide the company over temporary
cash-flow issues). As you discuss, it's very unlikely that a
Commonhold company would go bust. So I think the Commonhold
legislation needs to specifically state that a Commonhold company is
fundamentally different from a commercial one.

Directors and members
You state that one of your objectives is to get rid of the 'them and
us' situation of leasehold, but then go on to propose something
similar with 'directors and us'. Not only that, but your proposal is
actually worse than the current arrangement as it requires 2 directors
rather than 1. As I see it, a Commonhold is more like a voluntary
association: it needs someone to deal with correspondence (a
secretary), someone to pay bills (a treasurer), and one or more people
to organise maintenance/improvements works. There also needs to be a
formal process of documenting who is responsible for what, so anyone
dealing with the Commonhold knows they are dealing with someone with
the appropriate authority. This could all be done by one very active
person, but could equally well be split up amongst several, as decided
by the unitholders. We currently have 5 or 6 flat-owners doing various
tasks, which I regard as a healthy situation. Either way, I don't see
why you need directors. Company directors are there to provide
strategic direction, but the direction, strategy and objectives of a
Commonhold are not in any doubt. If larger properties want to have
directors and appoint professional managers to maintain the property,
fine, but I would question whether that's appropriate for smaller
properties such as ours. We can decide informally who does what
without it needing to be fixed in legislation. Nor do I see why any
changes to who does what need to be reported to Companies House - what
public benefit is there in this? The owners/members of the Commonhold
are the flat-owners who are already recorded in the Land Registry;
what benefit is there in duplicating this in Companies House? Finally,
as your global comparison notes, having a limited company with
directors is not needed in Scotland (or for that matter in any other
country), so it's not clear to me why it would be needed in England.

Financial reporting
The company is not there to trade or make profits, but purely to hold
an asset, namely the freehold, on behalf of the flat-owners. This
asset is not for sale, there is no market, and consequently it has no
commercial value. The current balance sheet that we are required to
submit to Companies House values this asset at its original cost
price, but this is essentially meaningless. The balance sheet is
consequently of no use to flat-owners, let alone anyone else, so
having to submit it has always seemed to me pointless bureaucracy.

Our current lease stipulates that flat-owners should receive a list of
expentiture plus a forecast of planned expenditure every 6 months. The



planned expenditure is then used for setting the service charge for
the next period, which people are then required to pay by the end of
the month. We decided this was no longer appropriate where lessor and
lessee are the same, and set a fixed charge which people pay by
standing order. We then hold periodic meetings (these days people can
communicate via email if unable to attend) to decide what works need
doing, and whether additional payments are needed. I think Commonhold
could usefully stipulate that expenditure reports should be made
available regularly (this can easily be done online nowadays), and
that all members should be properly consulted, but I think our
experience is that anything else can be handled informally by mutual
agreement rather than specified in legislation.

Taxation
One other aspect that I don't think you mention that arises out of the
assumption that companies are there to make profits is that they are
therefore liable to tax. HMRC agreed at the beginning to treat our
company as dormant (I believe this is standard practice), but they
still feel obliged to write to us every so often to check this is
still the case. As the company does not and never will make profits,
this is also a piece of pointless bureaucracy.

Other lease clauses
There are several clauses in our current lease covering things like
not disturbing others with noise or blocking corridors with
bikes/prams, also rights of access. I think these are applicable to
all leases and so would be better part of the basic Commonhold
statement rather than having to be written into each local agreement.

Summary
So, if you are to make Commonhold attractive for our type of property,
I think you need to come up with a simple structure with minimal
reporting requirements that, even if a company is the appropriate
structure, makes it clear that Commonholds differ from commercial
companies, are non-profit-making and hence have no tax liability, have
no outside investors, market value, and so forth. Any accounting needs
to be based on income/expenditure, not profit/loss, and a balance
sheet is not useful. If you can provide this, then it becomes much
more attractive, and a much easier sell to my fellow flat-owners that
it's worth spending whatever's necessary to change over. I don't
however think it would work without everyone's agreement, and don't
think it would be a good idea to go ahead without this.

It's probably not part of your remit, but I think it would be useful
if government were to create a website specifically for Commonholds,
laying out the duties, liabilities, and responsibilties in plain
English. I'm thinking particularly of the frequently changing Health
and Safety legislation, fire regulations/recommendations, requirements
for data protection/privacy, and what recommendations there are with
regards to lifts and accessibility in general. Few of our flat-owners
over the years have had any expertise in these areas. Perhaps you can
recommend this in your final report.

I hope that helps with your consultation. Please let me know if
anything is not clear.

Peter Robins



From: sheena sasan
To: LAWCOM Property and Trust
Cc:
Subject: ban leasehold and mandate commonhold.
Date: 11 March 2019 05:48:03

Dear Law commission

In general I don't feel qualified to answer a lot of questions in this consultation. I fully
support LKP (Leasehold Knowledge Partnership) and I am a member of the NLC
(National Leasehold Campaign) and ask that their responses be used.

A commonhold structure would be a very welcome improvement on leasehold. Leasehold
is not used anywhere else in the world and is not required, ground rent is a payment of
money for no service. It is really important that leasehold is abolished rather than tweaked.
Stop developers creating leasehold with wealth eroding investment vehicles in ordinary
families’ homes. People who want to buy a home should be able to do so as an owner and
not as a tenant with a landlord. Commonhold needs to become mandatory for new build.
After that, the conversion to commonhold of existing stock becomes a pressing issue.
Existing leaseholds MUST be able to convert to commonhold without huge financial
impact. Once this legally enforceable income stream, leasehold for no designated service,
is removed, the case against commonhold falls apart and England and Wales join the rest
of the world.

I believe that developers will fight any proposals made to abolish leasehold because it will
end their additional income stream. I think we have seen a lot of evidence that builders are
making millions of pounds in profit because they have been paying themselves some
absolutely obscene bonuses. Profits in new homes have tripled and in addition developers
wait 2 years and then make a further additional income by selling the freehold to a third
party. Builders are now selling false freehold (fleecehold) to people and making more
money and this really needs to be stopped. If commonhold was introduced then people
have an alternative to leasehold rather than fleecehold that allows them to have control
over the property they are living in.

In short – leasehold has to be banned and commonhold mandated because developers
ABSOLUTELY will not self regulate or take steps to make things fairer. They will just
find another loophole to exploit people.

Personally, I have no alternatives at the minute and the introduction of commonhold offers
me a viable alternative to buying freehold. All I want is to have a say in my own home and
right now – I don’t. Please help – and not by reform, by banning leasehold. Thanks to the
varying levels of abuse seen in this country, I think that leasehold is a dirty word. If the
rest of the world can manage without it, then we can!

Sheena Lorusso

Sent from Yahoo Mail on Android



From: Gabriel Schembri
To: LAWCOM Property and Trust
Subject: Feedback on "Reinvigorating commonhold: the alternative to leasehold ownership"
Date: 10 December 2018 13:32:11

As an owner of a leasehold apartment in chester I am both concerned by the resale value
and the increase in ground rent.

I have recently read that new leasehold proposals are being considered that cap increase in
ground rent fees, and which prevents the sale of apartments with short leases. However, if
introduced, this does nothing to help current homeowners already in leasehold agreements.
For this reason, I think the focus of this commonhold proposal should be precisely this
group, facilitating the move from leasehold to commonhold.

Ground rent is a lucrative investment for investors. No doubt that the cost of moving the
lease away from these investors will be intentionally extortionate and other fees will be
added to make this unaffordable for most. It is imperative that some degree of 'consumer
protection' is applied here and that the cost of surrendering a lease to a commonhold is
either fixed or calculated using a formula that lends itself to no possibility of ambiguity.

In any case, I hope you find this feedback useful and many thank you for the opportunity.
Good luck with the proposal.

Regards
Dr Gabriel Schembri





From: Ramilla Shah
To: LAWCOM Property and Trust
Subject: Proposed reforms to Commonhold
Date: 04 March 2019 22:03:22

I attended the Law Commission consultation on Tuesday 12th February.

My feedback as follows:

1. In a building where there are only two residential units of which one leaseholder
owns the freehold of both the units, how can Commonhold work in this scenario.  

           From a personal example, I am the leaseholder in such a building.  The freeholder
who owns the other unit does not/has never made any contributions to communal areas,
does not respect any terms of the lease for e.g. giving access rights, does not initiate any
repairs etc.  How is he going to suddenly going to co-operate even if I am allowed to have
Commonhold?

At the moment, as the leaseholder I would be required to pay both his and my legal costs
even if I win a case law does not enforce him to pay the legal charges.  

2.  As a leaseholder, in above setting, the only advantage I can see in Commonhold is that
my flat will not revert to the freeholder at the end of the lease term.  It would still be a
daily battle to get this Commonholder (ex freeholder) to contribute, cooperate or agree to
anything. 

3.   Cost of extending lease, buying freehold to then entitle me to get Commonhold is
prohibitive.    Human Rights of freeholder has been flagged up several times in this study. 
 Do leaseholders also have Human Rights?

If cost of extending lease or buying freehold is kept very reasonable for example, ten times
the ground rent, then only it will be affordable.

If Freeholders rights have to be protected, then the Government would need to put aside a
very hefty sum to compensate them and ABOLISH leasehold for ever.

4.   Law Commission can carry out endless studies but the ONLY solution is to abolish
leasehold completely, any buildings that have more than one residential unit should be
required that all costs of communal services, maintenance of for e.g. roof, drains, gutters,
insurance to be shared out by all units (in other words old onerous lease terms become null
and void), residential units deciding to do management themselves or get an external
company.

FINALLY, if after all these months of consultations nothing of any importance changes
then at least please misleading words used by estate agents to sell a leasehold property.  It
gives wrong information to unsuspecting young buyers that the property is theirs for ever. 
The property they they thought they are buying or going to own is only a long term rental
of however many years the lease lasts.  
There should also be a warning that properties with less than 70 years lease are not
mortgageable and can only attract a cash buyer at a highly discounted rate.

I hope my comments will be listened to.



Ramilla Shah



 1 

Chapter 1: Consultation Questions 

u 

 

 

 

Consultation Question 2. 

1.1 We provisionally propose that it should be possible to convert to commonhold 
without the unanimous consent of leaseholders. 

Do consultees agree? 

Response – this provisional proposal is very useful. 

Obtaining the unanimous consent of long leaseholders to conversion to 
commonhold (CH) will surely  prove difficult or impossible, save in  small schemes.  
Although lowering the consent threshold might  upset certain long leaseholders 
this is probably a case where simple majority wishes should prevail.  Commonhold 
provided it is reformed will represent an improvement on leasehold. Existing long 
lease developments may form a significant portion of commonholds at least in the 
years following any reforms, provided the entry barriers from long lease to 
commonhold are brought down as envisaged.    

Paragraph 3.41 
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Consultation Question 3. 

1.2 We provisionally propose that only leaseholders who are eligible to participate in a 
collective enfranchisement claim should take a commonhold unit and should be 
able to participate in a decision to convert to commonhold. 

Do consultees agree? 

Response – I would agree with this proposal. 

The proposal   ties  the proposed threshold of  participation in lease collective 
enfranchisement   to the right to join in a conversion to commonhold. If adopted,  
the transition process would be  rendered relatively simple, provided the current 
rules pertaining to CE are themselves simplified.   

Paragraph 3.54 
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Consultation Question 4. 

1.3 If non-consenting leaseholders retain their leases following conversion to 
commonhold (which we call “Option 1”): 

(1) We provisionally propose that it should be possible for conversion to take 
place with the support of long leaseholders of 50% of the flats in the 
building. Do consultees agree?  Response – I would agree.   It is consistent 
with a policy of  widening participation in CH from existing developments, 
which is a key aspect, to judge by the Commission’s comments..  Long 
lessees opting not to join conversion would also (and fairly) under the 
Commission’s provisional  proposals  be able to switch to a CH from a LL 
form of tenure at a later stage, so reducing the impact of the proposed new 
lower consent threshold on any initial dissenting long lessees..     

(2) We provisionally propose that non-consenting leaseholders should be 
provided with a statutory right to purchase the commonhold interest in their 
unit at a later date. Do consultees agree?  Response -   Blocking a delayed 
acquisition of a commonhold  unit by a non- consenting leasehold would 
seem unfair  –for reasons of tenure quality, standardisation of scheme rules, 
and also  potentially better scheme management, initially nonconsenting 
lessees should have the chance to change their minds as suggested.   

(3) We provisionally propose that the right to purchase the commonhold interest 
should replace non-consenting leaseholders’ statutory rights to obtain a 
lease extension and to participate in a collective enfranchisement. Do 
consultees agree?  Response -  This seems correct..  Although the 
background English law of apartment ownership is long leasehold, due to a 
C19 wrong turn having been confirmed in cases like Rhone v Stephens,  the 
long lease system, with its known faults, should  not now  be capable of 
enduring in the way it might otherwise if your provisional proposal is not 
adopted.    

(4) We invite the views of consultees as to whether a purchaser from a non-
consenting leaseholder should be required to purchase the commonhold 
interest, as well as the leasehold interest.  Response -   Despite the use of 
compulsion, the suggested  approach  as it might well  encourage the 
growth of commonhold and should, as time passes, close down on any 
remaining long lease unit tenures in a converted lease to commonhold 
development.  Purchasers into such a scheme would presumably expect to 
obtain a CH as opposed to a leasehold unit on the basis of equality of 
interest between owners in commonholds.   

(5) We provisionally propose that the leaseholders should be able to require the 
freeholder to take new 999-year leases over any flats not let to qualifying 
tenants and that such leases should automatically be granted over flats let 
to statutorily protected non-qualifying tenants and shared ownership 
leaseholders. Do consultees agree?  
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(6) We invite the views of consultees as to whether the non-consenting 
leaseholders’ share of the freehold purchase should be capable of being 
funded: 

(a) by the consenting leaseholders, through the commonhold association 
which holds the commonhold interest; 

(b) by the consenting leaseholders, through a company (owned by them) 
which acquires the commonhold interest; 

(c) by a third-party investor, who acquires a long lease of the 
commonhold unit superior to the non-consenting leaseholder’s lease; 

(d) by granting a leaseback to the freeholder (who may be compelled to 
accept the lease), who acquires a long lease of the commonhold unit 
superior to the non-consenting leaseholder’s lease; and/or 

(e) by any other means.  -  No comment on any of the above.  

Paragraph 3.104 
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Consultation Question 5. 

1.4 If non-consenting leaseholders are to be required to take a commonhold unit 
following conversion to commonhold (which we call “Option 2”): 

(1) We provisionally propose that that qualifying leaseholders of 80% of the 
flats in the building should be required to support the decision to convert. Do 
consultees agree?  Response -  This provisional recommendation if Option 
1 is not adopted seems fair, but it  might significantly  reduce access to 
commonhold for long lease schemes.  In this case however, given the 
element of compulsion against non-consenting qualifying long lessees 
envisaged, adopting a higher consent  threshold to conversion would seem 
to strike the right balance.     

(2) We provisionally propose that the leaseholders should be able to require the 
freeholder to take the commonhold unit of any flats not let to qualifying 
tenants and that freeholders should automatically become the unit owner in 
respect of any flats let to statutorily protected non-qualifying tenants and 
shared ownership leaseholders. Do consultees agree?  Response –  No 
detailed comment -  that the proposal seems fair, and has the advantage of 
being easy to apply and understand. 

(3) We provisionally propose that it should be possible to place a charge over 
non-consenting leaseholders’ units to recover their share of the initial 
freehold purchase price upon future sale of their commonhold unit. Do 
consultees agree? No comment for this and all remaining questions 

pertaining to charges  

(4) If consultees do not agree, how should non-consenting leaseholders’ share 
of the purchase price be financed? 

(5) We invite the views of consultees as to who should be able to provide such 
finance and take the benefit of the charge. 

(6) We invite the views of consultees as to whether the charge should be set: 

(a) as a fixed amount, representing the non-consenting leaseholder’s 
share of the initial freehold purchase; 

(b) as that fixed amount, with interest; 

(c) as that fixed amount, adjusted in line with house price inflation; 

(d) as a percentage of the final sale price, representing the percentage 
increase in value of the non-consenting leaseholder’s property 
interest (from leasehold to commonhold) on conversion; or 

(e) in some other way. 
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(7) We invite the views of consultees as to what priority this charge should have 
in relation to any pre-existing charges. 

Paragraph 3.142 

 

Consultation Question 6. 

1.5 Where a freeholder or non-consenting leaseholder, who has let his or her flat to a 
non-qualifying tenant on a variable service charge, is required to take a 
commonhold unit on conversion under Option 2, we invite consultees’ views as to 
whether:  

(1) a cap should be placed on the amount of commonhold costs which are 
recoverable from the former leaseholder or freeholder, to reflect the costs 
that are recoverable from the non-qualifying tenant; 

(2) the non-qualifying tenant’s rights should be altered so that he or she no 
longer has the right to challenge service charge costs after they have been 
incurred, but instead has the same rights to challenge commonhold costs as 
other unit owners; or 

(3) any other approach would fairly protect and balance the competing interests 
of the leaseholder or freeholder, and the non-qualifying tenant. 

Paragraph 3.143 
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Consultation Question 7. 

1.6 Under Option 2, we provisionally propose that: 

(1) those wishing to convert (with less than unanimous consent) should be 
required to seek the prior authorisation of the First-tier Tribunal (Property 
Chamber) or Residential Property Tribunal in Wales (“the Tribunal”); and 

(2) the Tribunal should be required to authorise a conversion to commonhold 
unless: 

(a) the necessary consents have not been obtained;  

(b) the terms of the CCS do not adequately protect the interests of non-
consenting leaseholders; and/or 

(c) the applicants refuse to adopt the Tribunal’s proposed revisions to 
ensure the CCS sufficiently protects the interests of non-consenting 
leaseholders.  

Do consultees agree?  Response – despite the extra time and expense involved in 
such a course of action it is important to prevent later challenges to a conversion 
process.  The presumption that conversion is to proceed unless one or more of the 
refusal gateways apply is an essential element given the policy of easing 
conversions to commonhold from leasehold schemes.. 

Paragraph 3.144 

 

Consultation Question 8. 

1.7 We provisionally propose that on conversion to commonhold, tenancies granted 
for 21 years or less should continue automatically on conversion and that the 
consent of such tenants should not be required in order to convert to commonhold. 

Do consultees agree?  Response – The current rules concerning re-grant of 
tenancies granted for 21 years or less in a converted CH are unnecessarily 
complex  and should be replaced as suggested.  Requiring the consent of such 
tenants to conversion is an  example of an unnecessary  barrier to conversion, 
especially as tenants ordinarily do not have a substantial interest in the property. 
At least in the private residential sector, such tenancies are not, after all,  likely to 
exceed terms of 18 months in the form of “assured shorthold tenancies”.  It is only  
at the level of theory that short term tenancies of this sort qualify as property as 
opposed to merely contractual  interests. 

Paragraph 3.152 
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Consultation Question 9. 

1.8 We invite consultees’ views as to whether it should be possible for charges to 
transfer automatically from the leasehold title to the commonhold unit title on 
conversion to commonhold, without requiring lenders’ consent. Response – 
Assuming that the quality of commonhold is superior to leasehold,  including the 
remedial (as to which there is some doubt at present) the suggested automatic 
transfer reform makes good sense.  An alternative might be to enable lenders to 
refuse consent to a proposed (and otherwise automatic)  transfer within 14 days of 
written notification of conversion registration, such consent not to be withheld 
unreasonably.  It is thought that  the courts have not been willing to imply this latter 
requirement against lenders in relation to proposed lettings of mortgaged property.  

Paragraph 3.172 
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Consultation Question 10. 

1.9 We have set out two options for setting the threshold of leaseholder support which 
should be required to convert to commonhold. The first would be to require 
leaseholders (who are qualifying tenants under enfranchisement legislation) 
owning at least 50% of the flats in the building to consent, provided non-
consenting leaseholders are able to retain their leasehold interest on conversion to 
commonhold (Option 1). The second would be to require leaseholders (who are 
qualifying tenants under enfranchisement legislation) owning at least 80% of the 
flats in the building to consent, on the basis that non-consenting leaseholders are 
required to take a commonhold unit on conversion (Option 2).  

1.10 We invite consultees’ views as to whether they prefer Option 1 or Option 2. 
Response –  Option 1 seems preferable.  Reducing the consent threshold is 
consistent with promoting access to commonhold beyond new build – and 
potentially expensive – schemes.  Developers may for reasons of familiarity and 
due to their retention of the freehold   remain wedded to long leaseholds, despite 
any further reforms, and for this reason alone conversions from long leaseholds 
need to be rendered as easier than at present.  Option 1, despite envisaging 
“pepper potting”, would create  a modest but significant  entry barrier for 
conversion  into commonhold.  The English background law (being based on “long 
leases” of frequently only 99 – 125 years in length) stands out as an exception to 
the position in many other places, as in South Africa, and  whose effects are likely 
to endure for some time yet: hence the need to improve the conversion to CH 
route by the means Option 1 would envisage.   

1.11 We invite consultees’ views as to any other options for setting the threshold of 
leaseholder support for conversion, other than Options 1 and 2, which strike an 
appropriate balance between the interests of those wishing to convert and non-
consenting leaseholders, and provide a mechanism for financing the freehold 
purchase. 

Paragraph 3.182 
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Consultation Question 11. 

1.12 We provisionally propose that, where the freeholder refuses to consent to 
conversion, the leaseholders will need to follow the collective enfranchisement 
process to purchase the freehold in order to convert to commonhold.  

Do consultees agree?  Response – it is implicit in the comments made above that 
the proposed course of action will be useful so as to  promote fairness all round. 
One potential case  where CE should not have to be used as the vehicle for 
conversion to CH appears to be where a conversion is voluntarily agreed by all 
concerned, as where the long lessees as in a small (2 – 4 apartment) scheme 
control the freehold via their management company and can procure the consent 
of the freeholder via that control.  

Paragraph 4.18 
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Consultation Question 12. 

1.13 We provisionally propose that, to simplify the procedure for converting to 
commonhold, any consents given in support of the conversion should not 
automatically lapse after 12 months.  

Do consultees agree? 

Response -  This proposal  is deserving of  support, given the  need back up the 
principle of promoting  ease of conversion to commonhold by what could be a 
narrow majority of long leaseholders qualified to go through a collective 
enfranchisement process, so that the automatic lapsing of the consent of one or 
two participators could stop the whole process on technical grounds, 
independently of the merits of the case..     

1.14 We invite consultees’ views as to whether leaseholders should be able to withdraw 
their individual consent to conversion after the Claim Notice has been served, or 
whether leaseholders should be required to make a collective decision no longer 
to proceed with the conversion.  Response -  Since a decision, once made, to 
proceed with conversion is collective, its withdrawal would seem  to require a 
similar type of decision.  Otherwise, some long lessees might be tempted to enter 
into the process of conversion without properly considering the serious nature of 
the decision, and its financial implications.  If a participating  long lessee were  to 
be allowed unilaterally  to withdraw their consent to proceed with conversion, they 
should in my view be  required to indemnify their co-lessees in respect of any 
wasted  costs the latter   have incurred in the process down to the date of consent 
withdrawal.  Alternatively the law could allow for withdrawal post service of a claim 
notice only if the lessee concerned showed reasonable grounds in writing for doing 
so.  Merely changing one’s mind about conversion post consent on capricious or 
spurious grounds should not be possible post service of a claims notice.   

 

Paragraph 4.43 
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Consultation Question 13. 

1.15 We provisionally propose that (in addition to the freeholder) it should be possible 
for leaseholders who are in the process of acquiring the freehold by collective 
enfranchisement, to apply to HM Land Registry to create a new commonhold.  

Do consultees agree?  Response – largely for the reasons you set out, which 
seem convincing owing to the need to prevent delaying or blocking tactics on the 
part of freeholders, your suggested reform is deserving of support.  

1.16 We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be granted new security over the 
commonhold unit after conversion, a deed of substituted security provided to HM 
Land Registry will act as sufficient evidence that this condition has been fulfilled.  

Do consultees agree? 

Paragraph 4.49 

 

Consultation Question 14. 

1.17 Where the freehold of the building is owned by the leaseholders collectively 
through a freehold management company (a “FMC”), we provisionally propose 
that the common parts of the building should be transferred to a new commonhold 
association as part of the process of conversion to commonhold (rather than the 
FMC changing its articles to become a commonhold association, where this is 
possible).  

Do consultees agree? 

Paragraph 4.59 
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Consultation Question 15. 

1.18 We invite consultees’ views as to whether, taking into account our provisional 
proposals set out in questions 11 to 14, the conversion procedure would operate 
satisfactorily.  Response –  As a matter of principle your provisionally suggested 
reform package to the conversion process  represents a significant improvement 
on the current position.  It places the long leaseholders concerned in the driving 
seat.  It simplifies the procedures and aims to prevent any freeholders minded to 
do so from blocking the process as well as limiting the power of originally 
participating long leaseholders to change their minds on grounds later on.   

1.19 We invite consultees’ view on what changes could be made to simplify the 
procedure and make it more cost-effective. 

Paragraph 4.61 

 

Consultation Question 16. 

1.20 We provisionally propose that any new management structure needs to meet the 
following objectives: 

(1) Provide the ability to separate out the management of a variety of different 
interests within the same development, in particular by: 

(a) differentiating voting rights, so that those affected by a decision are 
entitled to participate in making that decision, and no one else is able 
to do so; and 

(b) allowing shared costs to be allocated in different ways to ensure that 
only those benefitting from a service pay for it.  

(2) Provide a framework which can be used to regulate the relationship 
between more than one building where there are shared areas, such as 
shared car parks or gardens. 

(3) Strike an appropriate balance between standardisation and flexibility. 

(4) Facilitate consumer protection to ensure that abuses that have arisen in the 
residential leasehold context cannot be transposed into commonhold. 

Do consultees agree?  

1.21 Are there any other objectives which should be added to the list above? 

Paragraph 5.15 
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Consultation Question 17. 

1.22 We provisionally propose that commonholds with sections (which are not 
individual corporate bodies) should be introduced as a management structure to 
make commonhold workable for more complex developments.  

Do consultees agree?  

1.23 If consultees do not agree, do consultees prefer either the flying commonhold 
model or layered commonhold model? If so, how do consultees suggest 
addressing the issues with these models?  

1.24 Are consultees aware of any other options we should be considering? 

Paragraph 5.55 

 

Consultation Question 18. 

1.25 We provisionally propose that it should be optional, rather than mandatory, for a 
section committee to be set up for each section in a commonhold. 

Do consultees agree? 

1.26 If consultees disagree, which powers do consultees think should be given 
compulsorily to those committees? 

Paragraph 5.71 

 

Consultation Question 19. 

1.27 We invite consultees’ views as to whether delegation to section committees should 
be collateral or exclusive; whether this should vary for different powers; or whether 
it should be for each commonhold to decide. 

Paragraph 5.78 

 



 15 

Consultation Question 20. 

1.28 We invite consultees’ views as to whether: 

(1) directors should be able to revoke or alter the powers delegated to a section 
committee as they wish;  

(2) section committees affected by an alteration of delegated powers should be 
given the ability to apply to the Tribunal; or 

(3) the directors should have to apply to the Tribunal in order to alter or revoke 
a delegation. 

Paragraph 5.81 

 

Consultation Question 21. 

1.29 We provisionally propose that a new section should be able to be created by: 

(1) the developer, at the outset; and 

(2) the commonhold association at a later date.  

Do consultees agree? 

1.30 If the commonhold association is allowed to create sections after it has been set 
up, we provisionally propose that this decision should be approved by special 
resolution, with the additional requirement that at least 75% of the total votes held 
by the unit owners who would be part of the new section must have been cast in 
favour of creating the section. 

Do consultees agree? 

1.31 We provisionally propose that unit owners affected by the introduction of a new 
section should be given the option of applying to the Tribunal. 

Do consultees agree? 

Paragraph 5.88 
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Consultation Question 22. 

1.32 We provisionally propose that qualifying criteria for sections should be introduced, 
so that sections can only be created to give separate classes of vote to: 

(1) residential and non-residential units; 

(2) non-residential units, which use their units for significantly different 
purposes; 

(3) different types of residential units (such as flats and terraced houses); 

(4) separate blocks in the same development; and 

(5) other premises falling within the commonhold which, in the interests of 
practicality and fairness, should form a separate section. 

Do consultees agree? Are there any other criteria which consultees feel should be 
added to the list? 

Paragraph 5.94 

 

Consultation Question 23. 

1.33 We provisionally propose that it should be possible for sections to consist of a 
single unit. 

Do consultees agree? 

Paragraph 5.96 
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Consultation Question 24. 

1.34 We provisionally propose that to combine two or more sections, a special 
resolution of the commonhold association should be required. Additionally, 75% of 
the votes cast by the unit owners in the sections that are to be combined must 
have been in favour. 

Do consultees agree? 

1.35 We provisionally propose that unit owners affected by sections being combined 
should be given the right to apply to the Tribunal as an additional protection. 

Do consultees agree? 

1.36 We provisionally propose that there should be no criteria which must be met 
before two or more sections in a commonhold can be combined. 

Do consultees agree? 

Paragraph 5.101 

 

Consultation Question 25. 

1.37 We invite consultees’ views as to whether statutory development rights should 
apply automatically so as to avoid the need to reserve express rights in the CCS.  

1.38 We invite consultees’ views as to whether such statutory rights should be drawn 
widely to include all matters which are likely to apply in commonhold 
developments, including (but not limited to) the right to add land, to make 
consequential variations to commonhold contributions and voting rights, and rights 
of access. 

Paragraph 6.65 
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Consultation Question 26. 

1.39 We provisionally propose that there should be no specific statutory provisions for 
the appointment of developers’ directors. Instead, a developer’s ability to appoint 
directors should depend on the number of units it retains. 

Do consultees agree? 

1.40 We provisionally propose that developers should be able to exercise all voting 
rights associated with the units of which they are the registered owners. 

Do consultees agree? 

Paragraph 6.67 

 

Consultation Question 27. 

1.41 Currently, the Commonhold Regulations place certain restrictions on a developer’s 
exercise of development rights: 

(1) the developer must not exercise rights in a way which would interfere 
unreasonably with unit owners’ enjoyment of their units or their ability to 
exercise rights granted by the CCS; 

(2) the developer may not remove land from the commonhold which forms part 
of a unit unless the owner of that unit provides written consent; 

(3) any damage caused to the commonhold land by the developer should be 
remedied as soon as reasonably practicable; and 

(4) the developer may not exercise development rights if the works for which 
the right was granted have been completed (excluding the developer’s right 
to market units). 

1.42 We invite consultees’ views as to whether any further restrictions should be 
introduced on the use of development rights: in particular, whether a time limit 
should be imposed on the exercise of these rights (and if so, what this time limit 
should be). 

Paragraph 6.69 
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Consultation Question 28. 

1.43 We provisionally propose that “anti-avoidance” provisions should be introduced to 
ensure that the developer does not attempt to secure a greater degree of control 
by: 

(1) taking powers of attorney from the purchasers (or seeking to control votes in 
any other way); or  

(2) attempting to control how unit owners vote by inserting terms in the 
purchase contracts. 

Do consultees agree? 

Paragraph 6.71 

 

Consultation Question 29. 

1.44 We invite consultees’ views as to what advantages there are (if any) of the 
transitional period in the registration procedure for new commonhold 
developments. 

Paragraph 6.72 

 



 20 

Consultation Question 30. 

1.45 We invite consultees’ views as to whether any requirements of company law (such 
as to make an annual confirmation statement, and to file accounts) should be 
relaxed for commonhold associations.  Response – (1) The  requirement for   
apartment scheme  management companies, leasehold or commonhold,   to send 
Companies House an annual  confirmation statement seems at the level of 
principle, at least in its current form, an unnecessary  piece of bureaucracy.   
Arguably,  rule should only apply if and when relevant changes occur to the 
company or its officers on pain of a fine.  (2) Failure to submit annual accounts can 
it seems ultimately  end in  striking off, and it is believed that re-instatement so to 
speak is at the discretion of Companies House.  It is understood that  potential 
apartment purchasers  like to see accounts for the last three relevant years, and 
this seems a sufficient  incentive on management bodies to keep their books in 
order.  Empowering Companies House, one hopes, it is is true,  only in extremis,  
to destroy the management companies for  commonholds, not to mention 
leaseholds, for any period of time seems  disproportionate.  Striking off  seems  be  
unfair on any innocent unit holders, especially  in larger schemes, who may be 
taken by surprise.   This particular remedy appears to result from   a side impact of 
imposing company law rules, faute de mieux,  on English and Welsh scheme 
management bodies, rather than as in South Africa or Germany, using sui generis 
management structures.  A sufficient remedy for default with the submission of 
annual accounts might be  to fine the directors responsible.  

Paragraph 7.67 

 

 

Consultation Question 31. 

1.46 We invite consultees’ views as to whether there are particular difficulties in 
applying CVAs to commonhold associations. 

1.47 We invite consultees’ views as to whether the CVA procedure needs any 
adaptations to make it more relevant and effective in dealing with commonhold 
associations in financial difficulties. 

Paragraph 7.68 
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Consultation Question 32. 

1.48 We provisionally propose that it should not be possible for creditors directly to 
petition for a commonhold association to be wound-up, and a liquidator appointed. 
Instead, a petition could lead to the court appointing a commonhold administrator, 
who would carry out the necessary duties. 

Do consultees agree? 

1.49 We provisionally propose that a commonhold administrator should then be able to 
petition for the association to be wound-up only if the commonhold association is 
irretrievably insolvent. 

Do consultees agree? 

Paragraph 7.70 

 

Consultation Question 33. 

1.50 We provisionally propose that the law should be clarified to ensure that there is a 
presumption that, on the insolvency of a commonhold association, a successor 
association should usually be appointed. 

Do consultees agree? 

1.51 We invite consultees’ views as to whether there are circumstances in which it 
would not be appropriate for the court to appoint a successor association and, if 
so, what these circumstances are. 

1.52 We provisionally propose that the court should have discretion as to whether to 
impose conditions for a successor association to be appointed. 

Do consultees agree? 

1.53 We invite consultees’ views as to: 

(1) what conditions might be imposed; and 

(2) if the court’s discretion is to be structured, what factors the court should take 
into account. 

Paragraph 7.72 
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Consultation Question 34. 

1.54 We provisionally propose that, if a liquidator is appointed to wind up a 
commonhold association, he or she should not be able to demand further 
contributions from the unit owners to reduce the level of indebtedness of the 
association. 

Do consultees agree? 

1.55 We provisionally propose that, if a liquidator is appointed to wind up a 
commonhold association, he or she should not be able to demand further 
contributions from the unit owners to make up for the shortfall in contributions from 
members who are bankrupt or from whom it is impossible to recover their 
contributions. 

Do consultees agree? 

Paragraph 7.76 
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Consultation Question 35. 

1.56 We provisionally propose that it should be possible for the CCS to impose 
restrictions on the short-term letting of units. 

Do consultees agree? 

Response -  The suggested principle is deserving of support.  It  seems correct  to 
allow any given commonhold to ban short term lets of units outright by a local rule 
The close community living  in a  residential  scheme suggests adopting the 
enabling rule you suggest, as where,  in the case of a holiday letting, there may be  
a real  risk of the tenants or, for that matter, licensees indulging in noisy or 
disruptive conduct or activities to the detriment of the unit holders.   This aspect 
has been identified elsewhere (see European Condominium Law, 2015, p 131).        

1.57 We invite consultees’ views as to how to ensure that any restriction on short-term 
letting does not prevent units being rented in the private or social rented sector. In 
particular: 

(1) in relation to the private rented sector, we invite views on whether any 
restriction imposed by a CCS should be confined to lettings made for less 
than six-months, or for any other specified period; Response -  The 
imposition of a fixed period of lettings for less than six months has the 
advantage of simplicity.  In the case of time share arrangements it might be 
possible to evade such limits, though presumably in such a case the whole 
scheme would have been developed as a leisure or holiday scheme.  To 
prevent evasion of any short-term letting ban in a local rule, the enabling 
rule may need to extend to licences to occupy as well as to tenancies.  

(2) in relation to the social rented sector, we invite views on whether any 
restriction imposed by a CCS should not be able to apply to particular 
landlords, such as registered providers of social housing and housing 
associations, or whether there are other ways of ensuring that such lettings 
cannot be prohibited in the CCS. 

Paragraph 8.35 
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Consultation Question 36. 

1.58 We provisionally propose that event fees should be prohibited within commonhold, 
except for any specific circumstances expressly permitted by statute. 

Do consultees agree?  Response -  Event fees seem to be  a source of  additional 
unwelcome  burdens on unit holders who are leaving the scheme.    It is surprising 
therefore that these fees are  not subject to regulation.   A departing unit holder, as 
opposed to their purchaser,  will derive no benefit from the exit fee. There thus 
seems to be a strong  case for the adoption of the suggested rule. 

We invite consultees’ views as to whether an exception to the proposed prohibition 
on event fees should be made for specialist retirement properties within 
commonhold.  Response -  If an exception is carved out of any ban on levying exit 
fees  in the case of specialist retirement commonholds,  it should, given the risk of 
overcharging,   be circumscribed,  as by requiring a selling unit holder to pay, on 
completion,  only a fixed percentage (say 0.50%) of the net sale proceeds to the 
management body. 

1.59 We invite consultees’ views as to whether there are any other circumstances 
(apart from specialist retirement properties) in which event fees should be 
permitted within commonhold. 

Paragraph 8.43 

 

Consultation Question 37. 

1.60 We invite consultees’ views as to whether any further restrictions should be put in 
place to limit which local rules may be added to the CCS. 

Paragraph 8.47 
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Consultation Question 38. 

1.61 We provisionally propose that a higher threshold for amending the CCS should be 
introduced, which may apply to some or all local rules. 

Do consultees agree?  Response – in principle it should only be possible to amend 
local rules in a scheme by means of a  high votes’ threshold such as the 
Commission suggest.   The rule seems best kept simple, in that  standardisation of 
commonholds remains  an attractive feature when compared to long leaseholds. 
Imposing  a higher threshold than the current rules would also afford some degree 
of   security for existing and future unit holders in a commonhold and ensure a 
degree of continuity in schemes.. If the law is changed as suggested, unit holders 
could have an assurance that a local rule change will only come about if a 
substantial margin of unit holders wished to see this.       

1.62 We invite consultees’ views as to: 

(1) what voting threshold should be required to amend local rules; Response – 
a two-thirds majority of unit holders voting and entitled to vote would seem 
as a matter of impression about right  to protect schemes from local rule 
changes proposed only by a small  but active number  of unit holders, some 
of whom may own more than one unit. 

(2) when there should be a right to apply to the Tribunal in relation to 
amendments of the CCS; and  

(3) whether the threshold should be the same for amending all local rules, or 
whether rules should be differentiated. If consultees are of the view that 
rules should be differentiated, we invite views as to how the threshold for 
introducing a rule in an area on which the CCS is currently silent should be 
determined. 

Paragraph 8.68 
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Consultation Question 39. 

1.63 We provisionally propose that the mandatory provisions of the CCS should be 
contained in the regulations, but not be reproduced in the CCS.  

Do consultees agree? 

1.64 If so, we invite consultees’ views as to whether the directors of the commonhold 
association should be under a duty to provide copies of the most up-to-date 
standard provisions contained in the regulations, along with a copy of the CCS, to 
any new purchasers, and should provide copies of the updated standard 
provisions to all unit owners as and when changes are made. 

Paragraph 8.77 

 

Consultation Question 40. 

1.65 Should our provisional proposals to introduce sections be implemented, we 
provisionally propose that it should be possible to add schedules to the CCS, 
where the rights and obligations applying to a specific section can be collated. 

Do consultees agree? 

Paragraph 8.80 

 

Consultation Question 41. 

1.66 We invite consultees’ views as to whether there are any new terms, other than 
those we have asked about in this Consultation Paper, which should be added to 
the prescribed terms of the CCS (that is, rules which should apply to every 
commonhold, rather than local rules which can optionally be adopted by individual 
commonholds). 

Paragraph 8.83 
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Consultation Question 42. 

1.67 We provisionally propose that the procedure for the election of directors of a 
commonhold should be simplified, so that the prescribed articles of association 
provide that directors should be elected at a general meeting, and also may be co-
opted by the existing directors. 

Do consultees agree? 

Paragraph 9.32 

 

Consultation Question 43. 

1.68 We provisionally propose that, if a commonhold association cannot find members 
able and willing to serve as directors, and is also unwilling to appoint professional 
directors, any member of the association should be able to apply to a court or 
tribunal for professional directors to be appointed, who would then be paid by the 
association. 

Do consultees agree? 

1.69 We provisionally propose that, if members should be able to make such an 
application, then someone with a mortgage or other charge over a unit should also 
be able to do so. 

Do consultees agree? 

1.70 We provisionally propose that, if it should be possible for an application to appoint 
directors to be made, it should be heard by the First-tier Tribunal (Property 
Chamber) (in Wales, the Residential Property Tribunal). 

Do consultees agree? 

Paragraph 9.36 
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Consultation Question 44. 

1.71 We invite consultees’ views as to whether a problem is likely to arise whereby a 
single investor, or a group of investors, who own a majority of units, run a block in 
their own interests in order to “squeeze out” other owners. 

1.72 If it is felt that problems are likely to arise, then we invite consultees’ views as to 
the following: 

(1) whether the concept of “persistent failure to comply with the CCS in some 
material respect”, offers a satisfactory basis upon which a court or tribunal 
could intervene on an application by a unit owner; 

(2) whether such applications should be made to the court or the Tribunal; 

(3) whether, the court or Tribunal should have the power to appoint directors, 
and to make the supplementary orders set out in paragraph 9.48 above, 
should they be required; 

(4) whether it would be necessary for the court or tribunal to exercise continuing 
supervision over the directors who were appointed; and 

(5) whether other solutions could be used to address the difficulty. 

Paragraph 9.51 

 

Consultation Question 45. 

1.73 We seek consultees’ views on whether their experience with other leaseholder-
controlled companies (Freehold Management Companies, Residents’ 
Management Companies and right to manage companies) leads them to believe 
that provisions for proxy voting may be abused, and, if so, in what way or ways. 

1.74 We further seek consultees’ views on whether any such abuses could be 
prevented or mitigated by: 

(1) a restriction on the number of proxy votes that any individual might hold; or 

(2) some other device (please specify). 

Paragraph 9.58 
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Consultation Question 46. 

1.75 We provisionally propose that legislation should deem that the commonhold 
association has an insurable interest in the parts of the building which are owned 
by the unit owners. 

Do consultees agree?  

1.76 We provisionally propose that legislation should require the commonhold 
association to reinstate or rebuild (as appropriate) the whole of a horizontally-
divided building – including the parts owned by the unit owners – in order to satisfy 
the indemnity principle within insurance law. 

Do consultees agree? 

1.77 We invite consultees’ views as to whether any other legal difficulties would arise in 
arranging buildings insurance for commonholds which have not been addressed 
by these proposals. 

Paragraph 9.87 

 

Consultation Question 47. 

1.78 We provisionally propose that the CCS should be amended so as to require that 
either a copy of the buildings policy and schedule, or sufficient details of it, should 
be supplied to all unit owners on or before they acquire a unit, and whenever the 
terms of the policy change. 

Do consultees agree? 

1.79 We provisionally propose that the commonhold association should confirm to unit 
owners and their mortgage lenders that the insurance is in existence on an annual 
basis, and when reasonably required at other times. 

Do consultees agree? 

Paragraph 9.90 
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Consultation Question 48. 

1.80 We invite consultees’ views as to whether public liability insurance (that is, 
insurance against liability as an occupier and also as a property owner) is likely to 
be generally available for commonhold associations. 

1.81 If it is generally available, we provisionally propose that details of minimum cover, 
permissible exclusions and excesses, and so on, should be prescribed in 
regulations to be made by the Secretary of State. 

Do consultees agree? 

Paragraph 9.93 

 

Consultation Question 49. 

1.82 We provisionally propose that the commonhold community statement should 
contain an express power for the commonhold association to take out directors’ 
and officers’ insurance. 

Do consultees agree? 

Paragraph 9.96 
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Consultation Question 50. 

1.83 We provisionally propose that the provisions in the prescribed commonhold 
community statement requiring the repair of the common parts should be extended 
to require also “renewals”; that is, the replacement of “like with like” if something 
should be beyond economic repair. 

Do consultees agree? 

Response – This proposal is useful as giving some  clarification. The distinction 
between repair and renewal is  difficult, first, because the courts have sometimes 
regarded it as involving questions of fact and degree,  and secondly,  because, 
depending on a range of factors set out in more recent authorities, the courts have 
been  reluctant to force lessees (with a limited interest in the building) to rebuild it 
or even to carry out major work falling short of wholesale rebuilding.   It is not yet 
known whether the courts would interpret the obligations imposed on commonhold 
associations in like manner to those imposed on long lessees.   Adopting a clearer 
standard default rule for the CCS than at present should be a useful   step.     

1.85  We provisionally propose that the installation of adequate thermal insulation should 
be deemed to be a repair. 

Do consultees agree?  Response -  since there has seemingly been some doubt 
as to whether  the installation of new items adequate thermal insulation could be 
said to be inserting something not in the property concerned until then, and hence 
an improvement which at common law goes beyond repair and maintenance, your 
proposal is likely to be useful, especially in the case of any mature  converted ex-
long lease buildings. 

 

1.86 We provisionally propose that it should be possible for the repairing obligations 
required by the CCS to be supplemented by a local rule requiring a higher 
standard of repair, if appropriate. 

Do consultees agree? Response -  It would seem important, so as to provide  
further assurances for purchasers and to reflect the fact that the quality of 
commonholds is likely to vary, to allow for local rules, as in up-market  
commonhold schemes, to impose a higher standard on the management body.  
That  could presumably  include carrying out subordinate renewal to the roof, or 
main walls, as new,  which might not be appropriate with converted scheme where 
the main building was mature and/or the locality was not a prime area and where 
continual running repairs might be sufficient.   

 

1.87 We provisionally propose that, with horizontally-divided buildings (so including all 
flats), matters relating to the internal repair of units should be left to local rules. 
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Do consultees agree? 

Response -  the varied nature of commonhold schemes as well as the fact that the 
main aim of internal repairing is to cater for internal decorations and the like, 
suggests that in this case flexibility is both what purchasers and current unit 
holders would be most likely to require. 

1.88 We provisionally propose that with vertically-divided buildings (that is, all houses, 
whether detached, semi-detached or terraced) all matters relating to repair 
(whether internal or external) of the units should be left to local rules. 

Do consultees agree? 

Paragraph 9.111 
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Consultation Question 51. 

1.89 We invite consultees’ views as to whether rights of entry are best left to local rules, 
or whether rights of entry should be prescribed.  Response -  It may be best  to 
standardise the position, because of the importance to commonhold companies of 
making sure that all parts of the scheme for which they are responsible are kept in 
suitable repair and condition and to enable them  to overcome potential delaying 
tactics by any recalcitrant unit holders.   

1.90 If rights of entry are prescribed, we invite consultees’ views as to whether it is 
necessary to make a distinction between different types of buildings. 

1.91 If it is necessary to distinguish between different types of building, we invite 
consultees’ views as to: 

(1) whether the distinction should be between those that are horizontally-
divided, and those that are vertically-divided; and 

(2) if some other distinction is more appropriate, what that should be. 

1.92 We invite consultees’ views as to what, in each case, the appropriate rights of 
entry would be.  Response -  In the case of  flats a rule allowing entry    without 
notice in the case of an emergency (as with a leaking common supply water pipe 
running through the unit) seems to be called for, but with a norm of entry only 
following a reasonable period (say 14 days)  advance notice in other cases.  

Paragraph 9.128 
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Consultation Question 52. 

1.93 We provisionally propose that the commonhold community statement should be 
amended to provide that alterations to the common parts which are incidental to 
internal alterations made by a unit owner to his or her own unit should not require 
the consent of the members by an ordinary resolution. 

Do consultees agree?  Response -  It would seem unduly cumbersome to continue 
with the present position, as the suggested new rule should provide an adequate 
safeguard for the interests of the community as a whole.  Leaving matters as they 
are could expose the applicant unit holder to having a sensible or even essential 
proposal turned down at an owners’ meeting on unreasonable grounds.  This 
might be the case with objections to the example given of the installation of the 
latest ventilation flue or possibly some kinds of TV aerial.   

We provisionally propose that the giving of consent to such proposals should be 
delegated to the directors. 

Do consultees agree? Response – A requirement of consent to any alterations of 
the sort in contemplation is important, as recognised in the government model 
CCS, e.g., so that records can be kept for future purchasers and as setting a 
“precedent” for the current or subsequent directors.  It might be appropriate   to 
limit the power of directors to refuse consent to reasonable grounds and to require 
consent  to given being writing within a reasonable time of the unit holder’s 
request, by analogy with the current rules affecting leaseholds. 

1.94 We invite consultees’ views as to whether: 

(1) “minor alterations to the common parts” should be defined as we have 
outlined at paragraph 9.137 above; or  

(2) some other criterion could be adopted to distinguish minor alterations from 
those which should continue to require the consent of an ordinary resolution 
by the members. 

Paragraph 9.139 

 

Consultation Question 53. 

1.95 We invite consultees’ views as to whether existing long-term contracts have been 
a problem which leaseholders have encountered. 

1.96 If they have, then we further invite leaseholders to let us have examples. 

Paragraph 9.152 
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Consultation Question 54. 

1.97 We provisionally propose that commonhold associations should be given the right, 
within a set period from the date when the unit owners take effective control of the 
commonhold association, to cancel contracts which were entered into by the 
association before that date. (It would be necessary to define these terms so as to 
exclude the scenario where the units were “sold” to associates of the developer). 

Do consultees agree? 

1.98 We provisionally propose that a “long-term contract” should be defined as a 
contract which must run for more than 12 months. 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

1.99 We provisionally propose that a commonhold association should have to exercise 
this right within six months from the commonhold coming under the effective 
control of the unit owners (being actual “arms-length” purchasers of the units). 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

Paragraph 9.154 

 

Consultation Question 55. 

1.100 We invite consultees’ views as to the difficulties that can arise when the long-term 
contract includes the hire of equipment which remains the property of the 
contractor and which they have reserved the right to remove if the contract should 
be terminated. We would appreciate any examples of contracts involving the hire 
of equipment, or of long-term contracts generally, that consultees are able to 
provide. 

Paragraph 9.157 
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Consultation Question 56. 

1.101 We provisionally propose that the proposed contributions to shared costs should 
require the approval of the members of the commonhold association. This 
approval would generally be given by a resolution passed in a general meeting, 
though it could be passed by the written procedure. 

Do consultees agree?  Response -  This seems a fair suggestion.  Commonhold 
could be seen as  a more democratic form of apartment ownership than long 
leasehold.  Unit holders (in contrast to the position in some other jurisdictions)  
currently cannot vote on the annual budget proposed by the directors   The current 
balance leans too far  in favour of  efficient scheme management by the directors 
at the expense of a measure of democracy at meetings.  At present, any 
dissatisfied unit holders have only a small range of actions at their disposal, such 
as, being consulted by the association in a non-binding manner, or putting up a 
no-confidence motion in the current directors.  Your provisional proposal might if 
adopted help to   promote a   harmonious atmosphere in the community, and 
might encourage better attendance by unit holders at annual meetings than is the 
case with some lease schemes. 

1.102 We provisionally propose that this approval should be given by an ordinary 
resolution (over 50% majority), rather than by a special resolution (at least 75% 
majority). 

Do consultees agree?  Response – This seems a useful idea. To impose a 
requirement of a special resolution for approval of proposed contributions at 
owners’ meetings would risk the same level of charges being retained from one 
year to the next irrespective of changes in circumstances.    

We invite consultees’ views as to the suggestion that if the proposed level of 
contributions failed to secure approval, the level of contributions required in the 
previous financial year should continue to apply  Response -  The default rule 
suggested would  allow the scheme in question to continue to insure a flow of 
income into the company coffers. This would give  unit holders and potential 
purchasers alike to have a degree of security as to the financial solidity of 
commonhold schemes.  Any other rule might mean that essential bills such as for 
property insurance might go unpaid. 

1.103 We invite consultees’ alternative proposals to address the issue of what should 
happen if the directors’ proposed level of commonhold contributions fail to obtain 
approval.   

Paragraph 10.35 
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Consultation Question 57. 

1.104 We provisionally propose that it should be possible for the CCS to include, as a 
local rule, an index-linked “cap” on the amount of expenditure which could be 
incurred on the cost of improvements. 

Do consultees agree? 

1.105 We provisionally propose that it should be possible for the CCS to include, as a 
local rule, an index-linked “cap” on the amount of expenditure which could be 
incurred annually on the cost of “enhanced services”, as described in paragraph 
10.40(1). 

Do consultees agree? 

1.106 We provisionally propose that if a CCS contained such a “cap”, then it could be 
removed only with the unanimous consent of the unit owners, or with the support 
of 80% of the available votes, and the approval of the Tribunal. 

Do consultees agree? 

1.107 We provisionally propose that any application by a unit owner to challenge 
proposed expenditure should be made before it was incurred, and expenditure 
should not be open to challenge later. 

Do consultees agree? 

Paragraph 10.41 
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Consultation Question 58. 

1.108 We provisionally propose that it should be compulsory for a commonhold 
association to have some form of reserve fund. 

Do consultees agree?  Response - This would seem appropriate given that in 
relation to  long lease schemes the absence of a reserve fund has been criticised 
as a significant defect.  In the case of small commonhold schemes,  such as of two 
to four residential units, the imposition of a requirement of this sort could seem 
heavy handed, and consideration should be given to allowing local CCS rules to 
derogate from a compulsory rule, retaining for them the current requirement for 
directors to consider setting up reserve funds from time to time.  

1.109 We provisionally propose that the scheme for the financing of the commonhold 
should continue to distinguish between contributions for shared (current) 
expenditure, and contributions to the reserve fund or funds.  

Do consultees agree? 

1.110 We provisionally propose that no minimum annual contribution towards the 
reserve fund should be specified. 

Do consultees agree?  

1.111 We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate. 

1.112 We provisionally propose that the directors of commonhold associations should be 
able to set up such designated reserve funds as they see fit. 

Do consultees agree? 

1.113 We provisionally propose that it should also be possible for the members of a 
commonhold association to require, by ordinary resolution, that a designated 
reserve fund or funds should be set up.  

Do consultees agree?  Response – this might be a good idea but if there is going 
to be a general rule requiring a designated reserve fund to be set,  it might happen 
in theory that if  one person owned enough rented units to control a substantial 
number of votes at owners’  meetings, they might, for all one knows, be able to 
procure the adoption by a  general meeting of  a designated reserve fund  which 
did not benefit the scheme as a whole, such as  for repairs or enhancement of 
special use areas reserved for the units that person wholly or mainly owns in 
freehold.  For this reason it might be better to impose a special majority in this 
particular case. 

1.114 We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose 
for which the designated reserve fund was set up.  
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Do consultees agree?  Response –   This seem a  useful and balanced 
suggestion.   Retaining a  wide enforcement power in judgment creditors’ favour  
poses potential unpredictable dangers to the financial stability of schemes, but it 
would also seem  undesirable (as discouraging some firms from carrying out major 
works to commonhold buildings) to prevent a contractor owed money, as for 
unpaid major roofing repairs bills, from enforcing a judgment debt against a 
reserve fund designated for that purpose. The Commission’s suggested change 
seems to strike a fairer balance between the financial security of commonholds 
and any judgment creditors it may have than the current position. 

1.115 We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to 
insolvency proceedings. 

Do consultees agree? 

1.116 We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, 
and with the approval of the Tribunal. 

Do consultees agree? 

1.117 We invite consultees’ views as to whether the directors (or the members in a 
general meeting) should be able to “borrow” from a reserve fund in order to meet a 
shortfall in meeting other expenditure, and, if so, what safeguards, if any, would be 
appropriate. 

1.118 We provisionally propose that the proposed annual contributions to the reserve 
fund or funds should be approved by the members in the same way as the 
contributions to current expenditure, and, if possible, at the same time. 

Do consultees agree? 

Paragraph 10.71 
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Consultation Question 59. 

1.119 We provisionally propose that it should be possible to allocate to individual units 
within a commonhold different percentages that it must contribute towards different 
“heads” of cost.  

Do consultees agree? 

1.120 We invite consultees’ views as to whether each commonhold should have total 
flexibility in how different costs are allocated, or whether there should be any 
limitations on their ability to do so. 

Paragraph 10.96 

 

Consultation Question 60. 

1.121 We provisionally propose to retain the possibility of varying the percentage of 
expenditure allocated to each unit, by amending the CCS by special resolution. 
Such amendments would remain subject to a unit owner’s right not to have a 
significantly disproportionate amount of the contributions to shared costs, or the 
reserve funds, allocated to his or her unit. 

Do consultees agree? 

1.122 We invite consultees’ views as to whether:  

(1) it is likely to be fair and workable to consider any proposed variations to 
contributions to shared costs, and the reserve funds, on the basis that the 
originally allocated percentage was fair; and  

(2) safeguards need apply only if the allocated percentage is altered. 

1.123 We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in purely 
residential commonholds. 

1.124 We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in 
commonholds which include (a) commercial and residential units and (b) 
commercial units of different kinds. If not, we invite views on alternative methods. 

Paragraph 10.100 
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Consultation Question 61. 

1.125 We provisionally propose that the current scheme for the issue of a Commonhold 
Unit Information Certificate (“CUIC”) on the sale of a unit should in its essentials be 
retained. 

Do consultees agree? 

1.126 We invite consultees’ views as to whether the possibility of further contributions 
(emergency contributions, or contributions to the reserve fund or funds) falling due 
after the issue of a CUIC is likely to present practical problems to conveyancers. 

1.127 We provisionally propose that, once a CUIC has been issued, an incoming unit 
owner should not be liable for further contributions which fall due, unless the 
commonhold association or its agent has notified the current owner’s 
conveyancers of the further liabilities. 

Do consultees agree? 

1.128 We provisionally propose that the maximum fee for a commonhold association to 
issue a CUIC should be set by regulation, and kept under review. 

Do consultees agree? 

1.129 We invite consultees’ views as to whether the lack of any sanction or convenient 
remedy for the failure on the part of the commonhold association to issue a 
Commonhold Unit Information Certificate within the prescribed 14-day period is 
likely to cause problems in practice. 

1.130 We further invite consultees’ views on how best this may be resolved. 

1.131 We invite consultees’ views as to whether a Commonhold Unit Information 
Certificate should be conclusive once issued; or whether it should be possible for it 
to be amended if an error is spotted after it has been issued. 

1.132 We further invite consultees’ views on what problems would arise in practice if a 
Commonhold Unit Information Certificate could be amended; and on how these 
might be addressed. 

Paragraph 10.118 
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Consultation Question 62. 

1.133 We invite consultees’ views as to whether the need for unit owners to obtain the 
consent of their mortgage lender to support the commonhold association granting 
a fixed or floating charge is likely to be a significant difficulty in raising emergency 
funding. 

1.134 If consultees consider that there might be difficulties, we invite views on what 
measures could be put in place to alleviate these difficulties, including whether the 
Tribunal should be able to override a mortgage lender’s refusal to give consent. 

Paragraph 11.28 

 

Consultation Question 63. 

1.135 We provisionally propose that express provision should be made for a 
commonhold association to grant a floating charge.  

Do consultees agree? 

1.136 We provisionally propose that a charge over the common parts or a floating 
charge should only be able to be granted when either: 

(1) The unit owners unanimously consent to the charge: or 

(2) 80% of the unit owners consent to the charge, and approval is obtained 
from the First-tier Tribunal (Property Chamber) or the Residential Property 
Tribunal Wales.  

Do consultees agree? 

Paragraph 11.36 

 

Consultation Question 64. 

1.137 We provisionally propose that it should be possible for a commonhold association 
(having obtained the requisite consent) to grant a charge over part of the common 
parts. Where such a charge is granted, the part of the common parts so charged 
may be registered with a separate title number. 

Do consultees agree? 

Paragraph 11.40 
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Consultation Question 65. 

1.138 We provisionally propose making an exception to the prohibition on residential 
leases over seven years, and leases granted at a premium, for shared ownership 
leases which contain the fundamental clauses prescribed by Homes England in 
England or the Welsh Government in Wales.  

Do consultees agree? 

Paragraph 12.30 

 

Consultation Question 66. 

1.139 We provisionally propose that in new commonhold developments, the model 
shared ownership lease should require the shared ownership leaseholder to 
comply with all terms of the CCS.  

Do consultees agree? 

1.140 We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold 
association in place of the shared ownership provider, apart from a decision to 
terminate, which should be exercised jointly with the provider.  

Do consultees agree? 

1.141 We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to 
challenge service charge costs or to be consulted on works and contracts 
exceeding a certain amount. 

Do consultees agree? 

1.142 We provisionally propose that, in new commonhold developments, on purchasing 
100% of the value of the commonhold unit, the shared ownership leaseholder 
should be transferred the commonhold title of the unit and should become a 
member of the commonhold association. 

Do consultees agree? 

Paragraph 12.44 
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Consultation Question 67. 

1.143 We provisionally propose that in a building which has converted to commonhold, 
the shared ownership provider should have voting rights in the commonhold 
association. Delegation of voting rights to the shared owner will be possible on a 
voluntary basis, but not mandatory. 

Do consultees agree? 

1.144 We provisionally propose that, in a building which has converted to commonhold, 
the staircasing provisions of any existing shared ownership leases should continue 
to operate in the same way. On staircasing to 100%, the shared owner will 
therefore remain a leaseholder. 

Do consultees agree? 

1.145 We provisionally propose that after having staircased to 100% of the value of the 
leasehold flat, the shared ownership leaseholder should have a statutory right to 
purchase the commonhold unit and become a member of the commonhold 
association. 

Do consultees agree? 

Paragraph 12.49 

 

Consultation Question 68. 

1.146 We invite consultees’ views as to whether an exception to the ban on residential 
leases over seven years is needed to accommodate better community land trusts 
and co-operatives within the commonhold model. 

Paragraph 12.58 

 

Consultation Question 69. 

1.147 Aside from shared ownership leases, community land trusts and housing co-
operatives, are consultees aware of any other forms of affordable housing which it 
is not possible, or would be difficult, to accommodate in the current commonhold 
system? 

Paragraph 12.67 
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Consultation Question 70. 

1.148 We provisionally propose that an exception to the prohibition on residential leases 
of over seven years or granted at a premium should be made for lease-based 
home purchase plans regulated by the Financial Conduct Authority.  

Do consultees agree? 

Paragraph 12.79 

 

Consultation Question 71. 

1.149 We provisionally propose that customers of lease-based home purchase plans in 
new commonhold developments should not have the same statutory rights as 
other leaseholders to challenge service charge costs or to be consulted on works 
and contracts exceeding a certain amount. 

Do consultees agree? 

Paragraph 12.84 

 

Consultation Question 72. 

1.150 We ask consultees for their views and experience of how the relationship between 
a bank and a customer who is purchasing property through a lease-based home 
purchase plan is, or can be, preserved following a collective enfranchisement. 

Paragraph 12.89 

 

Consultation Question 73. 

1.151 We provisionally propose that the commonhold association should not be able to 
prevent a unit owner or tenant from pursuing direct legal action against another 
unit owner or tenant. Instead, the association should have the right to notify the 
unit owner or tenant that it reasonably considers the claim to be frivolous, 
vexatious or trivial or that the matter complained of is not a breach of the CCS. 

Do consultees agree? 

Paragraph 13.26 
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Consultation Question 74. 

1.152 We provisionally propose that a failure to use the forms which accompany the 
commonhold dispute resolution procedure, or forms to the same effect, should not 
automatically prevent a claim from progressing.  

Do consultees agree? 

Paragraph 13.32 

 

Consultation Question 75. 

1.153 We provisionally propose that referral to an ombudsman should not be a 
mandatory part of commonhold’s dispute resolution procedure. Instead, it could be 
used on an optional basis, instead of, or alongside, other forms of alternative 
dispute resolution.  

Do consultees agree? 

1.154 We provisionally propose that membership of an approved ombudsman scheme 
should no longer be a requirement for commonhold associations, and that, 
instead, commonhold associations should be able to decide whether or not to 
become a member of an ombudsman scheme. 

Do consultees agree? 

Paragraph 13.52 

 

Consultation Question 76. 

1.155 We provisionally propose that, where the dispute resolution procedure has not 
been followed, any court or tribunal, which subsequently considers the dispute, 
should have full discretion to disregard the non-compliance, or to order the parties 
to take any steps it considers appropriate, in accordance with its general case 
management powers.  

Do consultees agree? 

Paragraph 13.56 

 



 47 

Consultation Question 77. 

1.156 We invite consultees’ views as to whether the current commonhold dispute 
resolution procedure should be transferred to a pre-action protocol. 

Paragraph 13.67 

 

Consultation Question 78. 

1.157 We provisionally propose that the jurisdiction of the First-tier Tribunal (Property 
Chamber) in England and the Residential Property Tribunal Wales should be 
extended to cover disputes arising within a commonhold.  

Do consultees agree? 

Paragraph 13.76 

 

Consultation Question 79. 

1.158 We invite consultees’ views as to whether the prescribed CCS should include a 
provision that, where a unit owner or tenant breaches the rules of the CCS, the 
unit owner, or tenant, should be required to indemnify the other unit owners and 
the commonhold association for any losses they reasonably incur as a result of the 
breach. 

Paragraph 13.82 
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Consultation Question 80. 

1.159 Elsewhere in this Consultation Paper we provisionally propose that it should be 
possible for a unit owner (or owners) to apply to the First-tier Tribunal (Property 
Chamber) in England or the Residential Property Tribunal Wales to challenge a 
decision of the commonhold association in the following circumstances: 

(1) Where the commonhold association approves a budget, which will result in 
costs above a threshold (set in the CCS) being incurred on works or 
enhanced services; 

(2) Where the minority are outvoted on a decision to vary the local rules of the 
CCS; 

(3) If the directors of the association delegate powers to a committee which has 
been set up to represent a section of the commonhold, and the unit owners 
in the section wish to prevent the directors revoking or amending these 
powers; 

(4) Where the unit owner, or owners, are opposed to the introduction of a new 
section or the combination of two or more sections. 

1.160 We invite consultees’ views as to whether there are any other circumstances in 
which it would be appropriate to provide a unit owner (or owners) with a right to 
challenge a decision taken by the commonhold association. 

Paragraph 13.90 
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Consultation Question 81. 

1.161 We invite consultees’ views as to the extent to which the following factors should 
be taken into account by the First-tier Tribunal (Property Chamber) and the 
Residential Property Tribunal Wales when deciding whether or not to grant a 
remedy to a unit owner who challenges a decision taken by the commonhold 
association: 

(1) Whether or not the unit owner(s) making the application voted against the 
decision complained of, or had a good reason for not doing so.  

(2) Whether the decision complained of needs to have a particular impact on 
the unit owner (or owners) and if so, what degree of impact.  

(3) The reason behind the decision taken by the commonhold association, for 
example, whether the decision is in the best interests of the commonhold 
and/or is proportionate to the impact on the unit owner in question.  

1.162 We also invite consultees’ views on whether the same factors would be relevant in 
all of the circumstances set out in Consultation Question 80 where a unit owner 
may have the right to apply to the First-tier Tribunal (Property Chamber) or the 
Residential Property Tribunal (Wales). 

Paragraph 13.95 

 

Consultation Question 82. 

1.163 We provisionally propose that on an application by a unit owner challenging a 
decision of the commonhold association, the First-tier Tribunal (Property 
Chamber) or the Residential Property Tribunal (Wales) should be able to allow the 
decision to stand or annul the decision. If the First-tier Tribunal (Property 
Chamber) or the Residential Property Tribunal (Wales) allows the decision to 
stand, we propose that the Tribunal should be able to attach conditions to its 
decision.  

Do consultees agree? 

Paragraph 13.98 
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Consultation Question 83. 

1.164 We invite consultees’ views as to whether the commonhold association should be 
provided with enhanced powers to address non-financial breaches of the CCS. 

If so, what should these powers be?   

Response –  There is good   case to be made for the model CCS providing the 
commonhold association directors with special remedies to deal with serious 
and/or  persistent  breaches of non-financial obligations by unit holders. The 
following examples of disruptive conduct by unit holders of their household or 
tenants which might  upset or disrupt  the commonhold community come to mind: 
(1) aggressive or excessively noisy behaviour (2)   persistent and unremedied 
obstruction of common areas by selfish parking or cluttering up common stairways 
or entrances with objects such as cycles or large toys (3) keeping of excessive 
numbers of domestic pets in a unit, not to mention fighting dogs or other 
dangerous  animals (4) allowing illegal or criminal activities to take place in the unit 
such as prostitution or drug taking  in a unit.  These sorts of misconduct seem to 
require more stringent, and commonhold-specific  sanctions than are to hand at 
the moment.    

Even if such special  remedies might only infrequently need to be resorted to,their 
deterrent value would surely   prove a useful factor in any initial resolution of 
disputes.  

Possible remedies might include the following. 

 (1) Fining  the “offending” unit holder.  A single or repeat  fines for past or 
continuing misconduct following clear warnings  by a  refractory owner, anyone in 
their household  or on  their tenants or licensees would impose a significant  
penalty on the “offending”  unit holder. . Safeguards might need to be inserted,  
such as a warning system, and by  allowing the unit holder a fair  opportunity to 
make representations.  Fines would not by definition prevent recurrences of the 
relevant misconduct and leaving enforcement to the directors might place them in 
an invidious positon. 

(2) Suspending  an  offending owner’s right to live in the commonhold for a fixed 
period.. In Spain, this remedy can, apparently, be commenced on behalf of the 
directors  against a unit holder who carries on serious  activities in the unit or the 
common property which may cause injury or which are  harmful, illegal or 
dangerous (European Condominium Law p 396).   A court order is evidently     
required, from which  it is presumed that this remedy is  one of last resort. It may 
have significant deterrent value but equally this sort of remedy against a freeholder 
might well be culturally unacceptable in this  jurisdiction.   

A  suspension of occupation in the case of seriously disruptive unit  tenants might 
well merit  consideration it itself, by contrast,  given that no direct action is possible 
against such tenants, as in nuisance without joining the landlord,  and given that 
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certain tenants (or licensees) holding on short term contracts may have less of an 
incentive, than resident unit holders  to behave considerately. 

 (3) Depriving the unit holder  of their vote at owner’s meetings. This remedy is 
used elsewhere, but,  especially given unit holder apathy when it comes to 
attending meetings, it  might  be of only limited  effect.  At the same time, at a 
psychological level, this remedy might be useful in any reformed remedial armoury 
especially given that commonhold ownership may be promoted as democratic in 
nature. 

Paragraph 14.31 

 

 

Consultation Question 84. 

1.165 We provisionally propose that a statutory cap should be introduced on the rate of 
interest which may be charged by the commonhold association on late payments 
of commonhold contributions.  

Do consultees agree?  Response – This  suggestion seems valuable, as there 
could be a potential danger of some over-zealous commonhold associations 
charging a rate of interest which was on any view excessive, much as was at one 
time the case with mortgage default clauses.  It might be reasonable  to arrive at a 
cap which reflected the fact that (1) charging interest of this sort is a penalty, but 
(2)  late payment of assessments is  significant source of legitimate concern to unit 
holders who may have to take on the burden of making up any deficits resulting 
from one person’s default.  The interest rate on judgment debts charged from time 
to time as the Commission mentions (para 14.43) would seem a fair level in 
principle.  

Paragraph 14.44 
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Consultation Question 85. 

1.166 We provisionally propose that a commonhold association should have an 
automatic statutory charge over commonhold units for the payment of 
commonhold costs.  

Do consultees agree?  Response –  This seems a long overdue reform.  During 
and after the passage through Parliament of the Commonhold Act, it was 
perceived  that the legislation was (seriously) deficient as lacking a real  remedy to 
enable the commonhold association’s financial position to be secured  against a 
unit holder in default with their commonhold assessments  (see e.g.Clarke on 

Commonhold (2002) 10.33).  The absence of any such provision is difficult  to 
justify  because  if any  unit holder  fails  to comply with their  statutory obligation to 
pay assessments, the other unit holders may have to make up the deficit at their 
own expense.   In contrast to leaseholds, where the draconian remedy of forfeiture 
lurks in the wings, commonholds are at risk of insolvency proceedings.  The  
suggested priority charge should compensate for the latter aspect. It should also 
averts  a danger, encountered with lease forfeiture  -  the wholesale destruction of 
the lease if relief is not granted to  the defaulting lessee, as on account of default 
with  payment of service charges.  This has happened in the past where  the sum 
still  owed by the lessee was well  below the sale value of the lease, although it is 
appreciated that since then the relevant law has been improved procedurally.    

Safeguards along the lines suggested (para 14.58) prior to a forced sale of the 
defaulter’s unit seem essential given the loss of ownership entailed.    These  
should give a  defaulting unit holder various defences and  a decent opportunity  to 
mend their defaults, as where these are not due to recalcitrance but to 
circumstances, of a temporary nature, over which the unit holder has no control, 
such as a temporary loss of employment or  illness.  

To be welcomed are  the Commission’s suggestions (1) that an agreement with 
the defaulter and the management body has to be attempted before things go any 
further, followed by a payment plan  with the taking of  further steps down the road 
to a forced sale only being possible  if such an agreement   is not adhered to; (2) 
that  no sale should be ordered  by the court unless more than a specified amount 
(or proportion)  of unpaid assessments remained unpaid (thus, in Germany,  it 
would seem that the unpaid sums, to trigger a forced sale,  must exceed three per 
cent of the value of  the unit and must also be over three months overdue (WEG 
1951, article 18).    

The fact that court proceedings preceded by a pre action Protocol would be 
required to commence a forced sale should also ensure that only an impecunious 
or recalcitrant unit holder will not have found enough money to avert a sale if that 
is the only way of the association recovering the moneys it is owed. The deterrent 
value of the suggested new remedy would seem considerable.  Adopting it would 
place English law on a par with the similar position in some other places – a matter 
of some relevance, given the present ease of purchase as by “off plan” by 
overseas purchasers.  
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One potential problem which might  arise is that some unit holders  might decide to 
drag out the suggested preliminary procedures and meanwhile allow additional 
arrears to pile up.  To counteract this type of conduct, it might be appropriate to 
place clear time limits on each stage of the pre-sale procedures.    

It might, as an additional safeguard, and with community harmony in mind, be 
worth facilitating the adoption of, say, a local rule, that a 50% majority of unit 
holders voting and entitled to vote would be required before proceedings in court 
could be  taken by the commonhold concerned.  

We provisionally propose that if the commonhold association has an automatic 
statutory charge over commonhold units for the payment of commonhold 
contributions, this charge should take priority over all other charges (such as a 
mortgage over the property). 

Do consultees agree?  Response -  In principle the charge should as suggested  
take priority over all other charges if only for the sake of simplicity.   (A possible 
reservation - if   priority is not time limited as to six months or one year’s unpaid 
charges) certain directors might be tempted, given the potential loss of the 
defaulter’s home, not to proceed promptly with enforcement proceedings, despite 
their presumed duties under the general company  to do so)       

Paragraph 14.59 
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Consultation Question 86. 

1.167 We provisionally propose that, before taking action to enforce a charge over a 
commonhold unit, the commonhold association should be required to follow a pre-
action protocol. We envisage that the protocol will require the association to 
provide prescribed information to the defaulting unit owner and make reasonable 
attempts to agree a repayment plan.  

Do consultees agree?    The pre action procedural steps suggested seem a useful  
good idea,, since, as with mortgage default possession claims, it is important in 
the interests of fairness for the association  to  warn the defaulter of pending 
action.  Such a protocol would presumably  encourage out of court settlements.  
Because the status  of repayment plans may not be clear – at least in the case of 
mortgage repossession -   consideration might need to  be given to making any 
agreed  repayment plan contractually binding both on the defaulter and the CH 
association.  

1.168 We invite consultees’ views as to what steps the association should be required to 
take as part of this protocol. 

1.169 We provisionally propose that where the commonhold association wishes to 
enforce a charge over a commonhold unit by selling the unit, it should always be 
necessary for the association to apply to court for an order for sale.  

Do consultees agree?  -  Response - There is a potential analogy with sales by 
residential mortgagees.  It seems essential to give defaulters the protection of a 
court order. The defaulter would be given a longer time prior to the hearing to 
settle up with the association.  Requiring proceedings to be taken should deter 
associations from taking this ultimate step save in serious cases of default where 
all else has failed. 

1.170 We provisionally propose that the court should only be able to order the sale of a 
unit where the amount owing to the commonhold association exceeds a certain 
amount.  

Do consultees agree?  Response -   Not having a limiting rule   could risk certain 
associations making use of the suggested new procedure to put unfair pressure on 
unit holders, as seemingly can occur with lease forfeiture. In any case, taking 
proceedings for, say, less than £X, or, say,  three months’ unpaid assessments, 
would seem disproportionate and to impose unnecessary costs on commonholds.  
However, the position where a unit holder has  a record of persistent default might 
have to be treated differently since in such a case their poor payment record 
presents a risk to the commonhold and might deter potential purchasers of units.  
It might be worth  devising a sub-rule such that where a unit holder had been 
taken to court on a recent previous occasion on account of defaults, any normal 
limit on sums owing below which proceedings could not be taken would not apply.   

We invite consultees’ views as to what this amount should be and on what factors 
the court should take into account when deciding whether to order the sale of a 
unit.  Response -  Arguably, a forced  sale should be resorted to  only if more than 
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two or three months assessments or the sum of £500 in total, whichever is the 
less, are unpaid at the date of the application.  Relevant suggested factors might 
include: (1) the past record of the unit holder in complying or not complying with 
their statutory obligation to pay assessments (2) the terms of any payment plan 
with which they  failed to comply with at the application date  and any reasons 
advanced by them for failure (3) the unit holder’s  financial circumstances and 
prospects of being able – if sale is not ordered or a sale order is suspended– to 
repay the defaulted sums on a reasonable time scale (4) any valid reasons for the 
defaults, for example, job loss, temporary unemployment,  and so on. Mere 
unwillingness or long term inability to pay their dues should not be a defence, 
given the risks this latter would poses to finances of the commonhold as a whole.  

1.171 We provisionally propose that where the sale of a unit is ordered, the court should 
appoint a receiver to sell the unit and distribute the proceeds of sale. 

Do consultees agree?  Response –  It would seem  important to place the sale in 
the hands of a receiver who is an independent third party.  No sale should be 
conducted by the commonhold association as it is  an  interested party.  The 
receiver should, be treated as the agent of the defaulting unit holder, as there 
seems no particular reason for  commonhold associations bearing any losses due 
to receivers’ defaults. 

1.172 We provisionally propose that where a receiver is appointed to sell a commonhold 
unit, the receiver should distribute the proceeds of sale in the following way.  

(1) The receiver should be paid his or her costs of arranging the sale of the 
property.  

(2) The commonhold association should be repaid any outstanding amounts of 
commonhold contributions, plus any interest and costs awarded by the 
court. 

(3) Any other party who has an interest secured against the unit, such as a 
mortgage lender, should be repaid. 

(4) Any remaining amount should then be returned to the defaulting unit owner.  

Do consultees agree?  Response – these  recommendations seem to be fair and 
to resemble  rules governing mortgage sales,  and will thus be reasonably familiar 
to all interested parties.  

1.173 We provisionally propose that any tenancies granted out of a unit should continue 
to exist following an order for sale.     

Do consultees agree? Response -  the  termination of tenancies following a forced 
sale of the unit would seem draconian, as tenants who pay their rent on time 
should not lose their home.  It may be worth extending current rules enabling rent 
to be paid direct to commonhold associations, if this is not currently possible,  to 
cases of claims to enforce the suggested priority charge, provided the  directors 



 56 

send a copy of any notice of potential proceedings (ie as from any warning notice 
to the unit holder) to the tenants in question. 

Paragraph 14.61 

 

Consultation Question 87. 

1.174 We provisionally propose that voluntary termination of a commonhold should be 
possible with either: 

(1) unanimous support; or  

(2) the support of 80% of the available votes plus the approval of the court. 

Do consultees agree?  

1.175 We provisionally propose that on an application for voluntary termination the court 
should have discretion to decide whether to allow the voluntary termination to take 
place, as well as the terms on which it may do so. 

Do consultees agree? 

1.176 If the court has discretion as to whether to allow voluntary termination, We invite 
consultees’ views as to the following issues:  

(1) whether it would be useful to include factors to guide the court’s discretion; 

(2) whether the factors mentioned in paragraph 15.52 should be taken into 
account; 

(3) whether the court should be directed to consider the amount of support 
there is for voluntary termination over and above the 80% required; and 

(4) whether others should also be included. 

1.177 We invite consultees’ views as to whether increasing the role of the court would 
sufficiently address the issue of the final terms of the termination statement not 
being acceptable to those who supported the termination resolution. 

1.178 We provisionally propose that an application for voluntary termination should be 
heard by the court (rather than by the First-tier Tribunal (Property Chamber), or in 
Wales the Residential Property Tribunal Wales).  

Do consultees agree? 

Paragraph 15.88 
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Consultation Question 88. 

1.179 We provisionally propose that where a commonhold is divided into sections, any 
vote on voluntary termination would need to be taken in sections, and whether it 
was unanimous or received at least 80% support would have to be determined by 
section. 

Do consultees agree? 

1.180 Where a commonhold is not divided into sections, we provisionally propose that it 
should be possible for part of the commonhold to be reconstituted following 
voluntary termination. 

Do consultees agree? 

1.181 We provisionally propose that reconstitution should require 100% support of the 
unit owners in the part to be reconstituted, or at least 80% support and an 
application to the court. 

Do consultees agree? 

Paragraph 15.93 

 

Consultation Question 89. 

1.182 We provisionally propose that if any statute provides that a landlord should be 
entitled to recover possession of a property if he or she can prove an intention to 
demolish or reconstruct the building, such a requirement should also be satisfied if 
it can be proved that the commonhold association has that intention. 

Do consultees agree? 

1.183 We invite consultees’ views as to what further provision, if any, should be made to 
address the position of tenants on voluntary termination of the commonhold. 

Paragraph 15.96 
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Consultation Question 90. 

1.184 We provisionally propose that it should be clarified that mortgage lenders and 
other secured lenders will retain their secured interest in the commonhold units 
until the commonhold in its entirety is sold. 

Do consultees agree? 

1.185 We provisionally propose that mortgage lenders and other secured lenders should 
automatically have legal standing to make applications to the court during the 
termination process with a view to protecting their interests. 

Do consultees agree? 

1.186 We provisionally propose that it should be made clear that, if a unit is subject to 
negative equity, any shortfall should be met personally by the owner of the unit, 
and should not be covered by other unit owners.  

Do consultees agree? 

1.187 We invite consultees’ views as to any other ways in which the interests of 
mortgage lenders and other secured lenders may require protection on the 
voluntary termination of a commonhold. 

Paragraph 15.101 
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Consultation Question 91. 

1.188 We provisionally propose that the CCS should not be required to specify the share 
of the proceeds of termination that each unit owner is to receive on termination. 

Do consultees agree? 

1.189 We provisionally propose that it should be possible for the unit owners to specify 
the share of the proceeds of termination that each unit owner is to receive on 
termination (or some method of ascertaining it) in the CCS. 

Do consultees agree? 

1.190 We provisionally propose that the power to decide an application to disapply a 
provision in the CCS which determines the distribution of proceeds of sale on 
termination should lie with the Tribunal.  

Do consultees agree? 

1.191 We invite consultees’ views as to whether: 

(1) guidance should be provided to the court or Tribunal as to how it should 
exercise its discretion; and 

(2) if guidance should be provided, what factors the court or Tribunal should 
take into account. 

1.192 We invite consultees’ views as to whether: 

(1) the existing rules of the Insolvency Court would be adequate to deal with 
valuation issues which arise on the voluntary termination of a commonhold, 
or need to be supplemented by Commonhold Insolvency Rules; 

(2) all issues involving the valuation of commonhold units on termination should 
be referred to the Tribunal (and, if so, whether that would cause any 
unnecessary delays); 

(3) if valuation issues are referred to the Tribunal, the Tribunal should be able 
to appoint a single valuer. 

1.193 We provisionally propose that, if a commonhold is substantially destroyed, but 
remains solvent, for the purposes of the termination statement, the units should be 
valued on the basis of the best estimate that can be made of their pre-damage 
value. 

Do consultees agree? 

1.194 We invite consultees’ views as to any other issues that might occur in the valuation 
of units if all or some of them have been partly or entirely destroyed. We also invite 
any suggested solutions. 
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Paragraph 15.117 

 

Consultation Question 92. 

1.195 We provisionally propose that if the process of voluntary termination should begin, 
but it should subsequently turn out that the commonhold is in fact insolvent, the 
same protections should be given to the assets of the individual unit owners as 
would have applied if the process had begun as an involuntary insolvency. 

Do consultees agree? 

1.196 We invite consultees’ views as to whether the value of the individual units should 
be preserved for the unit owners if the commonhold is substantially destroyed; 
and, if so, how this can be achieved. 

Paragraph 15.126 

 

Consultation Question 93. 

1.197 We invite consultees’ views as to whether, and how, any aspects of our provisional 
proposals to reform the law of commonhold will affect the position of existing 
owners of commonhold units, either positively or negatively. 

Paragraph 16.6 
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Consultation Question 94. 

1.198 What advantages do you think commonhold could offer over leasehold?  
Response -  (1) Commonhold allows for important documentation applying to the 
scheme to be in a standard form with variations only in relatively minor matters, 
duly taking into consideration the unavoidable fact that some commonholds will 
have different attributes or standards than others .  Leaseholds do not offer such 
standardisation. (2)  It is also understood that the quality of lease drafting may vary 
leading to technical if not substantive differences with regard to the scope of 
repairing and insurance obligations to name but two.  In commonholds, the 
principal   obligations of both the commonhold association and the unit holders are 
statute based while being capable of some adjustment later on.  (3) It is  presumed 
from the preceding comment that the cost of conveyancing of leaseholds will be as 
a rule greater than that applying to commonholds.  (4)  It is believed to be no easy 
matter   to vary the terms of leases,  while in the case of commonholds, changing 
many aspects  of the standard CCS should  be less complex, especially if the law 
is reformed but with the safeguards  suggested by the Commission  (5)  
Residential commonhold offers the psychological advantage of conferring freehold 
tenure to unit holders, and some control of the managing company. (6)  Leases 
are  wasting assets, given that “long lease” terms in England and Wales seem 
short when compared to Ireland, where reform of the long lease system has been 
put in place without having to move over to  freehold tenure of apartments.  (7) 
There is no statutory obligation on leasehold schemes to create any form of 
reserve funds, whereas under current  proposals this aspect would become 
compulsory.  Indeed,  it might be well worth, in any reforming legislation, enacting  
a similar rule for long leaseholds to ensure parity of treatment in this important 
respect. (8)  The Commission’s  suggested  remedy of a unit  sale to enforce a 
priority charge against a defaulter would plug a serious and unjustifiable gap in the 
remedial armoury of commonhold directors.  It should  also reduce concerns on 
the part of some potential mortgage lenders about advancing funds on the security 
of a commonhold unit. (9) Provided that the Commission’s suggested enhanced 
democratic principles for commonhold governance are adopted, the management 
of commonholds would give unit holders a proper   say in their own affairs when 
compared to the perceived undemocratic management of certain freeholder run 
lease schemes. (10) If commonholds,  in time, come into wider use for new build 
schemes, unit purchasers will obtain a freehold from the start in their units, with 
the developer giving up any property interest as soon as practicable with perhaps  
fewer interim complications than at present. (11)  In  non- leaseholder run  
leasehold schemes, because  developers or their successors in title retain a 
freehold, this retained interest seems to have been made some use of, depending 
on the lease terms, to levy rising levels of ground rent from  the lessees, a practice 
which would be impossible, by definition, in the case of commonholds. 

Paragraph 16.9 
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Consultation Question 95. 

1.199 We ask consultees to provide us with information about the time spent in reading 
through and considering the terms of leases of residential flats: 

(1) when acting for a prospective purchaser; 

(2) when acting for a prospective purchaser and mortgage lender;  

(3) when acting for a mortgage lender on a re-mortgage; 

(4) when some dispute arises within a leasehold block of flats as to 
responsibility for repairs and maintenance, calculation of the service charge, 
and similar disputes. 

1.200 In each case we also invite consultees to give us some idea of the cost that would 
thereby be incurred to the client. 

1.201 We further invite their views as to whether time is likely to be saved in reading 
through and considering the terms of the parts of the CCS which may be varied. 

1.202 We invite consultees to share with us their experience of commonhold-type 
arrangements in other countries. Is there scope for savings of time to be made? If 
so, what would be the estimated time saved on a typical transaction? 

Paragraph 16.12 

 

Consultation Question 96. 

1.203 We ask consultees to provide us with information about the prevalence of, and 
costs incurred in, disputes caused by the terms of one or more residential leases 
being inconsistent with the terms of another lease (or other leases) within a 
building or development. We further invite their views as to whether our provisional 
proposals for commonhold will reduce the scope for costs to be incurred in 
interpreting a commonhold community statement. 

Paragraph 16.18 
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Consultation Question 97. 

1.204 We ask consultees to provide us with information about the sort of difficulties that 
can arise owing to the difficulty in varying and updating the terms of leases: 

(1) if the leases are varied as a conveyancing transaction which does not give 
rise to a dispute; and 

(2) if the leases are varied as a result of an application to the Tribunal (whether 
the application was made because it was contested, or because it was the 
most convenient way of implementing the variation). 

1.205 If you have figures – whether they relate to the costs incurred, or the amount of 
time spent – then please let us have them. 

1.206 We further invite consultees’ views as to whether our proposals regarding the 
amendment of local rules by resolution of the commonhold association will reduce 
the costs which are incurred, when compared with the costs incurred under (1) or 
(2) above. 

Paragraph 16.20 

 

Consultation Question 98. 

1.207 We invite consultees to provide us with information about costs generated by 
service charge disputes. We further invite their views as to whether, and by how 
much, our provisional proposals for commonhold will reduce the incidence of 
disputes and the costs that will be incurred in equivalent disputes over 
contributions to shared costs. 

Paragraph 16.26 

 

Consultation Question 99. 

1.208 We invite consultees to provide us with information about costs generated when 
forfeiture proceedings need to be used to enforce payment of service charges. We 
further invite their views as to whether our provisional proposals for commonhold 
will reduce the costs that will be incurred if a commonhold association needs to 
seek an order for sale. 

Paragraph 16.29 
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Consultation Question 100. 

1.209 We invite consultees’ views as to: 

(1) whether cases before tribunals are likely to prove more or less expensive 
than similar cases before courts; and 

(2) whether (apart from service charge disputes, which we have already 
addressed in Consultation Question 98) there appears to be more or less 
scope for disputes within commonholds which result in litigation, when 
compared with leasehold developments. 

Paragraph 16.32 

 

Consultation Question 101. 

1.210 We are provisionally proposing several new grounds upon which it would be 
possible for someone to make an application to the Tribunal. We invite consultees’ 
views as to: 

1.211 what they consider that the likely impact of these will be on the number of 
applications made to the Tribunals; and  

1.212 whether any particular proposals are likely to result in a large number of new 
applications being made. 

Paragraph 16.34 

 

Consultation Question 102. 

1.213 We invite the views of consultees as to how any other aspects of our provisional 
proposals for reform of commonhold will affect the position of future owners of 
commonhold units, either positively or negatively. 

Paragraph 16.35 
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Consultation Question 103. 

1.214 We ask consultees to provide us with any information that they may have of: 

(1) examples of planning agreements which are practicable under leasehold but 
which would not appear to be feasible under our reinvigorated model of 
commonhold; and 

(2) services within leasehold developments which are being provided at the 
residents’ expense, but which, if the development had been set up on a 
commonhold basis, would have been provided, if at all, at public expense. 

Paragraph 16.38 

 

Consultation Question 104. 

1.215 We ask consultees to provide us with any evidence they have of management 
difficulties which may arise where a leaseholder-controlled company is the 
landlord of (or responsible for the management of) commercial units; and whether 
this has affected their rental or capital value. 

Paragraph 16.41 

 

Consultation Question 105. 

1.216 Which of the following statements best reflects your views on the provisional 
proposals in this Consultation Paper? 

(1) If these proposals are adopted, then developers will be willing to use 
commonhold for a substantial number of developments. 

(2) Even if these proposals are adopted, developers will not be willing to use 
commonhold unless Government introduces financial incentives for them to 
do so, either directly by offering financial incentives for the developers, or 
indirectly, by offering incentives for purchasers of commonhold units. 

(3) Even if these proposals are adopted, and financial incentives are given, 
developers will not use commonhold for developments unless they are 
prohibited from selling flats on a leasehold basis and they are thus forced to 
use commonhold. 

Paragraph 16.43 
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Consultation Question 106. 

1.217 We invite consultees’ views as to: 

(1) what issues prevent the uptake of commonhold; and 

(2) what could or should be done to promote the adoption of commonhold. 

1.218 We invite consultees’ views as to the extent to which the suggestions for the 
invigoration of commonhold set out in paragraph 16.47 above, and any other 
suggestions that they may make, are likely to result in commonhold being used 
instead of leasehold. 

Paragraph 16.48 

 

Consultation Question 107. 

1.219 We invite consultees’ views as to whether a reformed commonhold regime should 
treat particular issues differently in England and in Wales. Consultees are 
welcome to share their views as to this point here, or in response to questions 
which we ask throughout the Consultation Paper about particular issues. 

Paragraph 16.51 

 



From: John Stockton
To: LAWCOM Property and Trust
Subject: Leasehold
Date: 13 March 2019 07:36:16

Dear Sir or Madam,
I am emailing you to support the widespread mood in the country to abolish leasehold. This is a feudal system
that serves no purpose other than to make a few people wealthy and plunge many more into misery, by tying
them into a contract that prevents them from selling their homes easily and imposes ludicrous covenants that
means they own their homes but don’t ‘own’ their homes and are regarded as ‘tenants’ by the leasehold owners
(the landlords). Abolishing leasehold and promoting commonhold would be a far more progressive and fair
move. I hope you can take this suggestion forward. Thank you! John Stockton

Sent from my iPhone





 

            
              

           
                 

 

              
            

             
              

          
      

               
              

            
           

             
       

                  
                

                 
             

                 
              

 

                 
             

       

             
               

                  
            
                
       

              
                  

            
            

            



 

      

                
            
              

             
           

        

              
              

             
              

             
             

        

               
             

             
            

    

               
             

              
              

               
 

                 
             
  

             
           

          
             
             

         

            
             

           





 

      

          
        

              
     

                
     

             
            

              
          

            
          

            
             

        

            
      

            
          

   

             
           

   

            
            

 

          
              

            
           

               
             

             
              



 

             
             
              

              
                  
             

           
  

                
               

                 
              

                 
               

              
            

                  
                

             
     

                  
              

    

            
            

              
              

     

           
                  

               
                

     

               
               

               
  











From: CS
To: LAWCOM Property and Trust
Cc:
Subject: commonhold
Date: 08 March 2019 21:11:49

I would like you to change the law on freehold and introduce compulsory commonhold.
I own a freehold property and would welcome this change so that I feel secure in my own
property without being held to ransom by a landlord on a wasted asset that I purchased.
Regards
Ms Summerfield



From: Lionel Thomas
To: LAWCOM Property and Trust
Cc:
Subject: Commonhold Reform
Date: 23 December 2018 11:51:23

You ask the rhetorical question”Why are flats sold on a leasehold basis” & proceed to inform us that they are
sold on a leasehold basis for practical reasons.This is utter nonsense because historically leasehold is a legacy
from feudal times to ensure that those that have will have forevermore.Furthermore if many other advanced
economies operate Commonhold systems it would not seem to be beyond the wit of their legal brains to
overcome any practical difficulties.
Any change in the UK law needs to be far more radical than the tinkering you are proposing & for this reason i
will not be suggesting any amendments to your flawed process.
Commonhold should not be an alternative to Leasehold it should replace it completely.There are numerous
Commonhold  type systems in operation throughout the world, some better than others, but the worst of them is
infinitely more equitable than our Leasehold system. Converting all current domestic leasehold property over to
Commonhold would not be beyond the wit of even
the most inept legal brains provided the current Freeholders were fairly recompensed for their original
investment taking into account
what their investment has yielded so far, inflation/deflation & tax paid to the UK treasury or evaded/avoided by
registering their investment in tax havens.
Change is long overdue but it will not be brought about by this or any other consultation.One of our political
parties needs to include the abolition of Leasehold  as the main platform of their manifesto.
You are wasting your time but you will not waste any more of mine!



From: stephen thoms
To: LAWCOM Property and Trust
Cc:
Subject: https://www.lawcom.gov.uk/project/residential-leasehold-and-commonhold/
Date: 04 March 2019 11:37:54

Dear Sirs 

I write to you about the consultation paper on common-hold reform: the alternative to
leasehold ownership which is open under the 10 March 2019 to my knowledge. 

I will give you a short testimony of what happened to me and how i ended up buying a
leasehold apartment from Barratt Homes in 2008 

I was a freeholder in 2008 and was looking to buy a new home. 

 in the North East were selling new apartments and their sales staff
recommended "their solicitors" which would qualify me to additional discounts. Unknown
to me the convenience manager of that company had purchased number 22 and was given
additional discounts from the builder of £10,000.00 off the list price. The same
convenience manager recommended to her legal secretary to buy one of these properties as
an "investment property only" for the same £10,000.00 discount ? Neither of them sold
their freehold properties. 

At this point there is a clear conflict of interest which was not pointed out to me at the
time. 

My mortgage company wrote on the mortgage application that the lease was 999 years 
The solicitors claimed there was "no discrepancies in that mortgage document when they
were fully aware the lease was only 155 years. which had i know that face I would never
have bought that property. at 155 years the lease is a depreciating asset and that is not what
I thought i was buying  .
Furthermore, the builder told me that I could "buy the freehold after a two year qualifying
period?? I understand now this was a misleading statement. 
The builder sold the freehold after two years and they claim to have sent out section 5
notices and no one took up the offer. The builder admitted they knew i was living aboard at
the time but have refused to tell me how they knew that. 
It is now my understanding that even if I could have bought the freehold (which I cannot)
that would not free me from the Service Charges and covenants of the lease which was not
mentioned to me at the point of sale.

i have since written to the solicitors and in 2017 they said "buying the lease was never
going to happen"? I should have been told this at the point of sale as I was selling a
freehold property. 

I have an honest belief I was scammed by the builder and the solicitors and Heather
Wheeler's performance is an absolute disgrace and she should be sacked (hopefully at the
next election)  as I was conned by lying builders and corrupt convenience (people) who
knew they had taken bribes from the builder (cheaper prices) and lie about the length of the
lease  as they are in the pockets of the builder 

Common-hold is not want the builders want as they cannot make any additional monies. 

This situation is a complete miss-selling scandal and you need to see it as that as a fact and



get on with dealing with this situation as a miss-selling scandal. 

Thank you for reading my email and i look forward to the day Heather Wheeler is no
longer an MP

"We want BREXIT and a NO DEAL" 

Yours sincerely 

Mr Stephen Thoms   

          
 





I suspect that this is by no means a comprehensive list of questions or concerns, but I believe it 
covers many of the principal ones. 
  
I would be happy to discuss further if this would help you, or us. 
  
Regards, Stephen Twilley 

 
  
 



From: Vito Uva
To: LAWCOM Property and Trust
Subject: Abolish this nonsense (leasehold)please
Date: 11 March 2019 07:49:33

Hi,
I am a foreigner who decided to call 'Uk' home and in doing so I managed to buy an
apartment after saving for 6 years or so.
As soon as I started paying the ground rent I realized there was something wrong in the
system. I am paying a mortgage therefore I am the true owner of the property, why would I
have to pay something called 'RENT'(ground rent)? What for? And most importantly to
WHOM? Why would someone make money out of my property and gamble with it?
There is no such thing in my country and I had to explain to my parents that the effort they
put in place to help with the deposit could be vain due to these 'practices'.
Please, please, please stop this nonsense

Vito



From: Selby Whittingham
To: LAWCOM Property and Trust
Subject: Commonhold Reform Consultation - Our Response
Date: 07 March 2019 16:10:18

Having suffered from multiple problems connected with our flat
(held leasehold in a house where the other flats are now held
freehold), we are convinced that a radical and comprehensive reform 
rather than another sticking-plaster one is needed.  However there seems
to be no prospect of that.

If greater facility in switching to commonhold is enacted, we would
favour the option allowing  leaseholders to choose not to pay at the time
of the witch but to have a charge put on their flat to be paid when the
flat is sold.  The amount of the charge should reflect the value at
the time of the switch being made, not that when the flat is sold.

Meanwhile so much else needs to be done to simplify the law of
leasehold, regulate the professionals involved in it and improve
the courts and tribunals dealing with disputes.

Dr Selby Whittingham
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From:
To: LAWCOM Property and Trust
Subject: Response to reinvigorating commonhold consultation
Date: 07 March 2019 16:33:26
Attachments: image007.jpg

image008.jpg
image009.jpg

Dear Sirs
 
Please find our response to consultation document 241 as follows:
 
Anchor Hanover welcomes this approach to reinvigorate the Commonhold tenure
because it can only help if genuine choice in this complex area is improved. 
However, we do have a number of general observations based on our own stock
management experience and the needs of our customers.
 
Anchor Hanover provides housing for those aged 55 and above, with the average
age of leaseholders being 75 and over. Whilst we recognise that Commonhold
may be a good alternative to leasehold in some circumstances, there are many
benefits for customers of retirement age to owning a leasehold property. In our
experience, one of the reasons residents choose to purchase a retirement
property is that they wish to have the peace of mind that they do not need to be
concerned about managing the future maintenance and repair of the structure of
the building and communal areas.  Nonetheless, we do have a small number of
Right To Manage estates and occasionally process enfranchisement requests.
 
Our experience in this area to date is mixed.  Whilst some managing agents are
clearly exemplary, if there are no mechanisms in force to ensure the building is
managed appropriately (for example, the regular undertaking of stock condition
surveys to assess works which will be required to the building and robust financial
planning to ensure that sufficient funds are in place to meet future costs) elderly
leaseholders could end up in a position of financial vulnerability under control of a
Commonhold Association.  It is therefore important that appropriate safeguards
are put in place.
 
With regard to our own financial interests as a large-scale freeholder, we see
nothing in the proposals that detracts from the existing protections in
enfranchisement legislation, etc.
 
Anchor Hanover plans to develop more retirement estates in the future, which will
include full leasehold ownership, shared ownership and rented properties.  Due to
the unique nature of our service offering which includes, for example, liaison with
care providers and wellbeing services, and which would disappear under a
Commonhold model, we do not anticipate developing this type of tenure in the
foreseeable future. We believe that our clientele and the nature of our service
proposition makes leasehold ownership the most appropriate form of tenure for
our developments.
 
We would also point out that Anchor Hanover makes extensive use of event fees
(as an alternative to monthly sinking funds payments) as a means to facilitate low-
cost home ownership amongst our client base, who are often “cash poor”.  We







 

Introduction:  
 
The All-Party Parliamentary Group on Leasehold and Commonhold Reform (“APPG”) was formed in 2016 and held its first formal meeting in 
November of that year to address the ongoing difficulties and abuses faced by leaseholders and to overcome the obstacles which has impeded 
commonhold’s success and delay in its widespread adoption since it was introduced in 20021 as a new way to own freehold property. 
 
The APPG presently has 174 combined members from the House of Commons and House of Lords including 11 APPG Friends, Parliamentary 
Members of the Conservative Party who hold Government positions2. 
 
APPG Co-Chairs Sir Peter Bottomley MP, Jim Fitzpatrick MP together with Sir Edward Davey MP give special thanks to the former Secretary of 
State at the Ministry of Housing, Communities and Local Government (“MHCLG”) Sajid Javid MP who announced in his Leasehold and 
Commonhold Reform: Written Statement December 20173 the need to ‘…finally deliver a fairer and more transparent system for both existing and 
future homeowners, and to stamp out the abuses of the leasehold system which have existed to date…’. Measures included reinvigorating 
commonhold to provide greater choice for consumers.  This followed the initiative by Gavin Barwell when he was Housing Minister ‘determined to 
stamp out unfair, unjust and unacceptable abuse of the leasehold system’.4  This was also backed by Alok Shama MP5,  during his tenure as Housing 
Minister.  
 
APPG officers thank the Secretary of State James Brokenshire MP6 together with Housing Minister Heather Wheeler MP for opening this consultation 
and for their commitment to implementing the commitments of the former Communities Secretary.  

APPG officers welcome and support the work of the Law Commission led by Law Commissioner Professor Nicholas Hopkins and for producing this 
extensive consultation paper on commonhold which considers in detail the options for reinvigorating commonhold as an alternative to present archaic 
leasehold ownership.  
 
Overseas, commonhold is widely known as strata title and was first introduced in 1961 in the state of New South Wales, Australia7 to better cope 
with the legal ownership of apartment blocks.  Speaking at an APPG meeting in September 20178, Australian Government’s Senior Civil  
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Servant on Housing, Mr Rhys Bollen stated on commonhold that “…there are a number of countries around the world that are now using strata for 
property tenure.  “…Strata title is one of the most common forms of ownership for apartments in Australia, with 700,000 properties’9 

Other countries that have adopted the Australian system of apartment ownership include: USA, Canada, Fiji, India, Indonesia, Malaysia, New 
Zealand, the Philippines, Singapore, South Africa and the United Arab Emirates.   

APPG officers fully support Professor Hopkins’s view that ‘…commonhold provides a once in a generation opportunity to rethink how we own 
property in England and Wales and offers homeowners an alternative system to leasehold. It involves a culture change, moving away from an "us 
and them” mind-set, towards “us and ourselves".10 
APPG officers give thanks to Guy Fetherstonhaugh QC of Falcon Chambers11and Philip Rainey QC of Tanfield Chambers12 for their extensive 
contribution towards reinvigorating commonhold;13 appreciation is also expressed to Solicitor Marie Knowles.14 

The Law Commission will be aware APPG officers consult on a regular basis with the Group’s Secretariat, the charity Leasehold Knowledge 
Partnership (“LKP”) who are well known and respected in the leasehold sector and by specialist media15 for their extensive work on leasehold and 

commonhold reform.  LKP have also been assisting Government officials and supporting Members of Parliament in a number of leasehold debates16.  
The Charity also provide free advice to leaseholders, nationwide.  
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Much of this papers reflects the knowledge and research undertaken by LKP, by speakers at previous APPG meetings and by other stakeholders to 
which APPG officers extend their appreciation.  

Particular thanks is given to the Chair of Trustees at LKP Martin Boyd and to the Chief Executive Sebastian O’Kelly for their expertise, technical 
ability and relentless commitment towards creating a more balanced, transparent and effective commonhold system in England and Wales. We are 
most grateful for the constant assistance of Katherine O’ Riordan. 

APPG officers’ responses to the Law Commission’s Consultation on Commonhold Reform paper titled:  “Reinvigorating Commonhold: 
the alternative to leasehold ownership.’   

       
Consultation Question 1. 

In order to protect freeholders, we provisionally propose that it should only be possible to convert to commonhold if either: 

 
(1) the freeholder consents; or 
(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement, and acquire the freehold as part of the process of 

converting to commonhold. 
 
Do consultees agree? 
 
A majority of freeholders have a commercial interest in property whereas leaseholders have an overriding personal and emotional interest in their 
home which is usually their main asset. 
 
APPG officers share the views of D. Clarke et al that ‘a commonhold association is not a business; it is a community’. 17 To protect a freeholder who 
is compelled to sell their interest, APPG officers support the recommendation in the Aldridge Report18, ‘the freeholder, who is compelled to sell his 
interest, should be paid a market value of his interest…’. That value should normally be easy to calculate on a fair basis without major costs. 
APPG officer support the Law Commission’s proposal that it should set standards by which the leaseholders should have an entitlement to enfranchise 
and convert. 
 
Consultation Question 2. 

                                                           
17 D Clarke, L Crabb and N Roberts, Clarke on Commonhold (loose-leaf ed 2006) 
18 https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2018/12/Aldridge-Report-Cm-179.pdf Para 4(8) (a)  



 

We provisionally propose that it should be possible to convert to commonhold without the unanimous consent of leaseholders. 

Do consultees agree? 

APPG officers agree with the recommendations on this issue set out in the “Aldridge Report”19, ‘…In any block it might well be that a small minority 
of leaseholders had no interest in converting the property to a commonhold.  If the majority in favour of conversion is substantive, the minority 
should not unreasonably be able to object’.  The rights of the minority could be safeguarded by requiring an application to the court before they were 
obliged to join in the conversion. For a further discussion of this proposal see para. 4.1320 (below):  
‘4.13:  It is possible that a minority of tenants might object to the conversion, and it is undesirable that if they do so unreasonably they should be in 
a position to block the conversion. Accordingly, if consent is forthcoming from tenants in at least 80% of the units, those promoting the commonhold 
can apply to the court to dispense with the consents of the objecting tenants. The court will have power to make such orders as it thinks fit, including 
power to order payment of compensation...’ 
 
LKP have provided examples where tenants might object to the conversion, particularly where any large block is to convert which are a) in the 
process of being sold b) have leaseholders who cannot be contacted c) have leaseholders who may be under the court of protection d) be awaiting 
probate or part of an ongoing disputed inheritance. 
 
Consultation Question 3. 
 
We provisionally propose that only leaseholders who are eligible to participate in a collective enfranchisement claim should take a commonhold unit 
and should be able to participate in a decision to convert to commonhold. 
 
Do consultees agree? 

APPG officers concur with the view expressed by LKP: This proposal inevitably gives rise to difficulties on sites with shared ownership properties 
and will be dependent on how the rules for shared owners might be incorporated into new commonholds. There is a fundamental problem with the 
current concept of “shared ownership” being excluded from collective enfranchisement rights, even though the leaseholder may be liable for 100% 
of the service charge costs.  It would seem a fairer model that the shared owner might be entitled to vote as per their proportion of the shared ownership 
rather than only giving rights to those who have stair-cased to 100% ownership of the lease. 

                                                           
19 https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2018/12/Aldridge-Report-Cm-179.pdf Para 4(8) (c)  
20 https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2018/12/Aldridge-Report-Cm-179.pdf Para 4.13 



 

The same position applies for sites with more than 25% commercial element. One of the main proposals in the consultation is to move to a sectional 
title approach where the commercial and residential elements can self-manage in new developments. Under such circumstances there seems to be no 
logic in the argument that extant leasehold blocks cannot convert to commonhold because they have more than 25% commercial. 

If the exclusion applies to conversion to commonhold it seems inevitable that developers will actively choose to include more than 25% commercial 
elements in their new builds as a way of subverting conversion to commonhold. In such circumstances it opens the market to the potential that flats 
on sites with a commercial element will lose value compared to those where they have an automatic right to convert to commonhold. 

Consultation Question 4. 

If non-consenting leaseholders retain their leases following conversion to commonhold (which we call “Option 1”): 

(1) We provisionally propose that it should be possible for conversion to take place with the support of long leaseholders of 50% of the 
flats in the building. Do consultees agree? 

(2) We provisionally propose that non-consenting leaseholders should be provided with a statutory right to purchase the commonhold 
interest in their unit at a later date. Do consultees agree? 

(3) We provisionally propose that the right to purchase the commonhold interest should replace non-consenting leaseholders’ statutory 
rights to obtain a lease extension and to participate in a collective enfranchisement. Do consultees agree? 

(4) We invite the views of consultees as to whether a purchaser from a non- consenting leaseholder should be required to purchase the 
commonhold interest, as well as the leasehold interest. 

(5) We provisionally propose that the leaseholders should be able to require the freeholder to take new 999-year leases over any flats not 
let to qualifying tenants and that such leases should automatically be granted over flats let to statutorily protected non-qualifying 
tenants and shared ownership leaseholders. Do consultees agree? 

(6) We invite the views of consultees as to whether the non-consenting leaseholders’ share of the freehold purchase should be capable 
of being funded: 

(a) by the consenting leaseholders, through the commonhold association which holds the commonhold interest; 

(b) by the consenting leaseholders, through a company (owned by them) which acquires the commonhold interest; 

(c) by a third-party investor, who acquires a long lease of the commonhold unit superior to the non-consenting leaseholder’s lease; 



 

(d) by granting a leaseback to the freeholder (who may be compelled to accept the lease), who acquires a long lease of the 
commonhold unit superior to the non-consenting leaseholder’s lease; and/or 

(e) by any other means. 

Option 1 is not a preferred option due to the complexity of managing different property tenures within the site.   

Consultation Question 5. 

If non-consenting leaseholders are to be required to take a commonhold unit following conversion to commonhold (which we call “Option 2”): 

We provisionally propose that qualifying leaseholders of 80% of the flats in the building should be required to support the decision to convert.  

Do consultees agree? 

Contrary to the “Aldridge Report” para 4.921 APPG officers support 80% of qualifying leaseholders should be required to support the decision to 
convert.  

Q. We propose that the leaseholders should be able to require the freeholder to take the commonhold unit of any flats not let to qualifying tenants 
and that freeholders should automatically become the unit owner in respect of any flats let to statutorily protected non-qualifying tenants and shared 
ownership leaseholders.  

Do consultees agree? 

APPG officers  share the views of LKP who suggest ‘…the ownership of the commonhold units not converting should move across to the 
commonhold association and that only commonholders at the site be allowed to invest the additional funds needed to finance the non-participants. 
Those investors should not acquire and additional voting rights but should be entitled to the ground rent income and the conversion incomes when 
the remaining leasehold units do convert. 

There should be strict rules to protect leaseholders’ rights including the subsequent cost of converting to commonhold the obligation of the 
commonhold association to act in the best interests of all unit holders including the units held by the association. 

The prospect of a freeholder having rights to negotiate future commonhold conversions for non-participants seems to take us back to the worst aspects 
of the existing enfranchisement process.  
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There seems considerable benefit in prescribing both the ownership model for non-converting leaseholds, their costs of subsequent conversion and 
the rate at which they should be converted. E.g. the original cost that the unit would have paid had they participated plus an interest rate per year at 
X% above base rate plus any additional valuation that might arise is the lease length at the time of conversion has fallen below 80 years.’ 

Q. We provisionally propose that it should be possible to place a charge over non-consenting leaseholders’ units to recover their share of the initial 
freehold purchase price upon future sale of their commonhold unit.  

Do consultees agree? 

APPG officers consider this to be a fairer option that provides clarity and co-cohesion for commonholders.  

Q. We invite the views of consultees as to who should be able to provide such finance and take the benefit of the charge. 

As set out in 2. APPG officers concur with LKP and recommend a wholly prescribed system with fixed charges and costs administered via the 
commonhold association is the only logical solution if the commonhold culture is to be adopted and work as it is intended. 

Q. We invite the views of consultees as to whether the charge should be set: 

(f) as a fixed amount, representing the non-consenting leaseholder’s share of the initial freehold purchase; 

(g) as that fixed amount, with interest; 

(h) as that fixed amount, adjusted in line with house price inflation; 

(i) as a percentage of the final sale price, representing the percentage increase in value of the non-consenting leaseholder’s 
property interest (from leasehold to commonhold) on conversion; or 

(j) in some other way. 

See answer provided in 2. above.    

We invite the views of consultees as to what priority this charge should have in relation to any pre-existing charges. 

APPG officers do not hold a view on this point 

Consultation Question 6. 

Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-qualifying tenant on a variable service charge, is required 
to take a commonhold unit on conversion under Option 2, we invite consultees’ views as to whether. 



 

 
(1) a cap should be placed on the amount of commonhold costs which are recoverable from the former leaseholder or freeholder, to 

reflect the costs that are recoverable from the non-qualifying tenant; 
(2) the non-qualifying tenant’s rights should be altered so that he or she no longer has the right to challenge service charge costs after 

they have been incurred, but instead has the same rights to challenge commonhold costs as other unit owners; or 
(3) any other approach would fairly protect and balance the competing interests of the leaseholder or freeholder, and the non-qualifying 

tenant. 
 

It is reasonable that any unit which is subject to a commonhold assessment should have equal rights in which to challenge costs via the person liable 
for those costs be they a non-participant, a sub tenant subject to the variable service charge or subject to a proportion of the variable charge.  

Consultation Question 7. 

Under Option 2, we provisionally propose that: 

 
(1) those wishing to convert (with less than unanimous consent) should be required to seek the prior authorisation of the First-tier 

Tribunal (Property Chamber) or Residential Property Tribunal in Wales (“the Tribunal”); and 
(2) the Tribunal should be required to authorise a conversion to commonhold unless: 

(a) the necessary consents have not been obtained; 
(b) the terms of the CCS do not adequately protect the interests of non- consenting leaseholders; and/or 
(c) the applicants refuse to adopt the Tribunal’s proposed revisions to ensure the CCS sufficiently protects the interests of non-

consenting leaseholders. 
 
The protections for the interests of non-participants should follow a prescribed set of terms and suggest an internal dispute resolution process be 
implemented. 
 
APPG officers concur with the view of LKP:  The Tribunals role might be limited only to the circumstances where a) there is clear evidence of 
consents not being given (avoiding the fiasco that has been allowed to develop until recently in the RTM decisions of the Tribunal where minor 
matters have been considered sufficient to frustrate the process) b) there was clear evidence that the service charge element of the non-participants 
was so large as to take the participation level well below the 80% rule e.g. it might be deemed under regulations that if the non-participants 
service charge level amounted to more than 30% of the total payable those leaseholders could object to the conversion. 

 
Consultation Question 8. 



 

We provisionally propose that on conversion to commonhold, tenancies granted for 21 years or less should continue automatically on conversion 
and that the consent of such tenants should not be required in order to convert to commonhold. 

Do consultees agree? 

APPG officers agree, as this is a transitional measure it should not require consent.  
 
Consultation Question 9. 

We invite consultees’ views as to whether it should be possible for charges to transfer automatically from the leasehold title to the commonhold unit 
title on conversion to commonhold, without requiring lenders’ consent. 

APPG officers propose that lenders charging rights are subject to prescribed terms agreed with the lenders trade bodies.  

APPG officers welcome Government’s intention to remove barriers to commonhold and to find ways to incentivise or otherwise encourage greater availability of 
commonhold.22  They fully support Housing Minister Heather Wheeler’s encouragement of Homes England on lending for commonhold tenure. 23  Still, more 
needs to be done.   The New Statesmen reported that Matthew Jupp, principal of mortgages policy at UK Finance, told MHCLG (14th January 2019) that he 
believes the lending market for commonhold properties is “fairly reasonable and functioning” with 40 per cent of mortgage providers willing to lend on this basis. 
Any reluctance from the rest of market – there are around 340 registered mortgage providers in the UK – to lend to these types of properties, he argued, is due to 
a lack of precedence.24 

Consultation Question 10. 

We have set out two options for setting the threshold of leaseholder support which should be required to convert to commonhold. The first would 
be to require leaseholders (who are qualifying tenants under enfranchisement legislation) owning at least 50% of the flats in the building to consent, 
provided non-consenting leaseholders are able to retain their leasehold interest on conversion to commonhold (Option 1).  

The second would be to require leaseholders (who are qualifying tenants under enfranchisement legislation) owning at least 80% of the flats in the 
building to consent, on the basis that non-consenting leaseholders are required to take a commonhold unit on conversion (Option 2). 
 
We invite consultees’ views as to whether they prefer Option 1. or Option 2. 
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APPG officers support the proposal for option 2. as set out above. 

 
Consultation Question 11. 

We provisionally propose that, where the freeholder refuses to consent to conversion, the leaseholders will need to follow the collective 
enfranchisement process to purchase the freehold in order to convert to commonhold.   

Do consultees agree? 

If leaseholders meet the qualifying criteria they should be able to convert to commonhold at the same time as the enfranchisement procedure. As a 
transitional measure any future collective enfranchisement would look to convert to commonhold at the same time. 
 
Consultation Question 12. 

We provisionally propose that, to simplify the procedure for converting to commonhold, any consents given in support of the conversion should not 
automatically lapse after 12 months. 

Do consultees agree? 

Yes, particularly on larger sites where it could take more than 12 months to gather relevant support and information – imposing a reasonable deadline 
might prove helpful in focusing leaseholders to the task in hand. Q.  

Q. We invite consultees’ views as to whether leaseholders should be able to withdraw their individual consent to conversion after the Claim Notice 
has been served, or whether leaseholders should be required to make a collective decision no longer to proceed with the conversion. 
 
As part of any entrenchment process a leaseholder would be expected to commit to pay their share of the costs.  Save in exceptional circumstances 
it should be a collective decision to progress, or withdraw.  
 
APPG officers share the view of LKP in that offering the option of allowing individual leaseholders to withdraw late in the process seems inevitably 
destined to be exploited by freeholders who might look to frustrate the process. 
 
Consultation Question 13. 

We provisionally propose that (in addition to the freeholder) it should be possible for leaseholders who are in the process of acquiring the freehold 
by collective enfranchisement, to apply to HM Land Registry to create a new commonhold. 



 

Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that, where a lender has consented to a conversion to commonhold on the condition that it will be granted new security 
over the commonhold unit after conversion, a deed of substituted security provided to HM Land Registry will act as sufficient evidence that this 
condition has been fulfilled. 

Do consultees agree? 
 
APPG officers agree and suggest there be a fixed time for registration.  

Consultation Question 14. 

Where the freehold of the building is owned by the leaseholders collectively through a freehold management company (a “FMC”), we provisionally 
propose that the common parts of the building should be transferred to a new commonhold association as part of the process of conversion to 
commonhold (rather than the FMC changing its articles to become a commonhold association, where this is possible). 
Do consultees agree? 

APPG officers agree. 

Consultation Question 15. 

We invite consultees’ views as to whether, taking into account our provisional proposals set out in questions 11 to 14, the conversion procedure 
would operate satisfactorily. 

Q. We invite consultees’ view on what changes could be made to simplify the procedure and make it more cost-effective. 

APPG officers share the views of LKP:  Inevitably freeholders might look to frustrate the process and therefore protections should be included 
to limit such action. If freeholders were able to oblige the leaseholders to complete an offer within 60 days as per the Landlord & Tenant Act 
198725, there appears to be no reason why similar deadlines should not be imposed on landlords to complete the process of conversion to 
commonhold. 

Consultation Question 16. 
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We provisionally propose that any new management structure needs to meet the following objectives: 

(1) Provide the ability to separate out the management of a variety of different interests within the same development, in particular by: 

(a) differentiating voting rights, so that those affected by a decision are entitled to participate in making that decision, and no one 
else is able to do so; and 

(b) allowing shared costs to be allocated in different ways to ensure that only those benefitting from a service pay for it. 

(2) Provide a framework which can be used to regulate the relationship between more than one building where there are shared areas, 
such as shared car parks or gardens. 

(3) Strike an appropriate balance between standardisation and flexibility. 

(4) Facilitate consumer protection to ensure that abuses that have arisen in the residential leasehold context cannot be transposed into 
commonhold. 

Do consultees agree? 

APPG officers do not agree.  Unnecessary complex structures including voting structures are not conducive with spirit of commonhold tenure.   

The commonhold agreement should clearly reflect the schedules as set out in the lease subject to correction of demonstrable errors and onerous terms 
to be arbitrated by the Tribunal in the event of a dispute.   

Consultation Question 17. 

We provisionally propose that commonholds with sections (which are not individual corporate bodies) should be introduced as a management 
structure to make commonhold workable for more complex developments. 

Do consultees agree? 

APPG officers support the proposal for a sectional title approach for larger multi-block sites.  They concur with the Law Commission’s proposal,  
that dividing commonhld into sections is based on class voting rights in companies.26   
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Consultation Question 18. 

We provisionally propose that it should be optional, rather than mandatory, for a section committee to be set up for each section in a commonhold. 
Do consultees agree? 

APPG officers agree, it should be optional cf. mandatory and reflected in the Company’s Articles of Association and proposed that at least one 
member of the section committee is appointed as a director to the Board so as to promote cohesion and the overriding interest in the site.  Save in 
exceptional circumstances where an individual section might consider its interest so diverse from the rest of the site, it needs to operate in a unilateral 
way.  

Consultation Question 19. 

We invite consultees’ views as to whether delegation to section committees should be collateral or exclusive; whether this should vary for different 
powers; or whether it should be for each commonhold to decide. 

APPG officers do not support the proposal for delegation in the vast bulk of circumstances. 

Consultation Question 20. 

We invite consultees’ views as to whether: 

 
(1) directors should be able to revoke or alter the powers delegated to a section committee as they wish; 
(2) section committees affected by an alteration of delegated powers should be given the ability to apply to the Tribunal; or 
(3) the directors should have to apply to the Tribunal in order to alter or revoke a delegation. 

N/A.  

Consultation Question 21. 

We provisionally propose that a new section should be able to be created by: 

 
(1) the developer, at the outset; and 
(2) the commonhold association at a later date. 

 

Do consultees agree? 

APPG officers concur with LKP on this issue:  



 

There seems some danger that rules are being considered for the most complex sites suggested as potentially existing by some developers. We would 
suggest that mostly these sites do not exist in the way proposed by the developers. For the vast bulk of sites the developer should be able to define 
the sections from the outset and control of those units handed over as the site develops with some protection for the developers overall rights in 
completing the project. Only in the circumstances where a new section might be added or a change of use to a section made during its development 
would there seem to need to be a reason for change. 

The same position would seem to arise when the commonhold association had taken control of the whole site.  

We do not believe we have sites with 20,000 leasehold units under a single title where somehow, additional shared costs are added over time. We 
suspect we will also not have commonhold developments under this model although the Law Commission has been directed to very large projects 
under strata title in Sydney NSW27 where they have considered these issues in detail. 

Q. If the commonhold association is allowed to create sections after it has been set up, we provisionally propose that this decision should be approved 
by special resolution, with the additional requirement that at least 75% of the total votes held by the unit owners who would be part of the new section 
must have been cast in favour of creating the section. 

Do consultees agree? 

The impact on the rights of those who are not part of the suggested new section should be considered and included somehow in the special resolution 
voting in keeping in the spirit of the overriding objective, to work in the best interest of the site as a whole  

Q. We provisionally propose that unit owners affected by the introduction of a new section should be given the option of applying to the 
Tribunal. 
 
Do consultees agree? 

See response above. 

Consultation Question 22. 

We provisionally propose that qualifying criteria for sections should be introduced, so that sections can only be created to give separate classes 
of vote to: 

(1) residential and non-residential units; 
(2) non-residential units, which use their units for significantly different purposes; 
(3) different types of residential units (such as flats and terraced houses); 
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(4) separate blocks in the same development; and 
(5) other premises falling within the commonhold which, in the interests of practicality and fairness, should form a separate 

section. 
 
Do consultees agree?  
 
For many larger sites the estate’s private and public communal areas, including car parks are considered as a separate schedules, it is therefore 
reasonable that these should be set out as one of the forms of standard section.   
 
Consultation Question 23. 

We provisionally propose that it should be possible for sections to consist of a single unit. 

Do consultees agree? 

APPG officers fully concur, a commonhold could certainly comprise of a single house or single commercial unit – allowing, as the Law Commission 
proposes sections to be used in situations such as a block of three residential flats above one commercial unit to separate the residential and 
commercial interest.  

Consultation Question 24. 

We provisionally propose that to combine two or more sections, a special resolution of the commonhold association should be required. 
Additionally, 75% of the votes cast by the unit owners in the sections that are to be combined must have been in favour. 

Do consultees agree? 
 
APPG officers agree. 
 
Q. We provisionally propose that unit owners affected by sections being combined should be given the right to apply to the Tribunal as an 
additional protection. 
 
Do consultees agree? 
 
APPG officers agree.  
 



 

Q. We provisionally propose that there should be no criteria which must be met before two or more sections in a commonhold can be combined. 
 
Do consultees agree? 
 
APPG officers agree. 
 
Consultation Question 25. 

We invite consultees’ views as to whether statutory development rights should apply automatically so as to avoid the need to reserve express 
rights in the CCS. 

APPG officers accept that these rights should apply automatically subject to review by the FTT in the event of a dispute.  Implementing an 
internal dispute resolution/mediation could prove beneficial. 
 
Q. We invite consultees’ views as to whether such statutory rights should be drawn widely to include all matters which are likely to apply in 
commonhold developments, including (but not limited to) the right to add land, to make consequential variations to commonhold contributions 
and voting rights, and rights of access. 
 
APPG officers agree the aforementioned should be included. 

 
Consultation Question 26. 

We provisionally propose that there should be no specific statutory provisions for the appointment of developers’ directors. Instead, a developer’s 
ability to appoint directors should depend on the number of units it retains. 

Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that developers should be able to exercise all voting rights associated with the units of which they are the registered 
owners. 
 
Do consultees agree? 

APPG officers agree. 



 

Consultation Question 27. 

Currently, the Commonhold Regulations28 place certain restrictions on a developer’s exercise of development rights: 

(1) the developer must not exercise rights in a way which would interfere unreasonably with unit owners’ enjoyment of their units or 
their ability to exercise rights granted by the CCS; 

(2) the developer may not remove land from the commonhold which forms part of a unit unless the owner of that unit provides written 
consent; 

(3) any damage caused to the commonhold land by the developer should be remedied as soon as reasonably practicable; and 

(4) the developer may not exercise development rights if the works for which the right was granted have been completed (excluding 
the developer’s right to market units). 

We invite consultees’ views as to whether any further restrictions should be introduced on the use of development rights: in particular, whether a 
time limit should be imposed on the exercise of these rights (and if so, what this time limit should be). 

APPG officer concur with LKP:  No further rights should be necessary save for a prescribed mediation process to be made available.  

Consultation Question 2 

We provisionally propose that “anti-avoidance” provisions should be introduced to ensure that the developer does not attempt to secure a greater 
degree of control by: 

(1) taking powers of attorney from the purchasers (or seeking to control votes in any other way); or 
(2) attempting to control how unit owners vote by inserting terms in the purchase contracts. 

 

Do consultees agree? 
 
APPG officer support LKP’s view the avoidance regulations should also make clear that no such controls may be written into any s.106 agreement.  

Consultation Question 29. 
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We invite consultees’ views as to what advantages there are (if any) of the transitional period in the registration procedure for new commonhold 
developments. 

APPG officers are unable to comment on this point due to their absence of technical expertise in this area. 

Consultation Question 30. 

We invite consultees’ views as to whether any requirements of company law (such as to make an annual confirmation statement, and to file accounts) 
should be relaxed for commonhold associations. 

Yes indeed, the association should comply with standard company law procedures, or proposed Statutory Instruments specifically prescribed for 
commonhold.  
Consultation Question 31. 

We invite consultees’ views as to whether there are particular difficulties in applying CVAs to commonhold associations. 

APPG officers do not feel qualified to comment on this point.   Prima facie, see response to question 30. above.  

Q. We invite consultees’ views as to whether the CVA procedure needs any adaptations to make it more relevant and effective in dealing with 
commonhold associations in financial difficulties. 
N/A 

Consultation Question 32. 

We provisionally propose that it should not be possible for creditors directly to petition for a commonhold association to be wound-up, and a 
liquidator appointed. Instead, a petition could lead to the court appointing a commonhold administrator, who would carry out the necessary duties. 

Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that a commonhold administrator should then be able to petition for the association to be wound-up only if the 
commonhold association is irretrievably insolvent. 
Do consultees agree? 

APPG officers agree. 

Consultation Question 33. 



 

We provisionally propose that the law should be clarified to ensure that there is a presumption that, on the insolvency of a commonhold 
association, a successor association should usually be appointed. 

Do consultees agree? 

APPG officers agree. 
We invite consultees’ views as to whether there are circumstances in which it would not be appropriate for the court to appoint a successor 
association and, if so, what these circumstances are.   
 
Q. We provisionally propose that the court should have discretion as to whether to impose conditions for a successor association to be appointed. 
Do consultees agree? 

APPG officers agree. 

Q. We invite consultees’ views as to: 
 

(1) what conditions might be imposed; and 
(2) if the court’s discretion is to be structured, what factors the court should take into account. 

 
It is to be assumed that the successor association is not to be allowed to absent itself from and debts of the predecessor. 

Consultation Question 34. 

We provisionally propose that, if a liquidator is appointed to wind up a commonhold association, he or she should not be able to demand 
further contributions from the unit owners to reduce the level of indebtedness of the association. 
Do consultees agree? 
 
APPG officer consider a nominal sum might be reasonable.  

Q. We provisionally propose that, if a liquidator is appointed to wind up a commonhold association, he or she should not be able to demand 
further contributions from the unit owners to make up for the shortfall in contributions from members who are bankrupt or from whom it is 
impossible to recover their contributions. 
 
Do consultees agree? 
 



 

APPG officers agree. 
 
Consultation Question 35. 

We provisionally propose that it should be possible for the CCS to impose restrictions on the short-term letting of units.  

Do consultees agree? 

APPG officers agree the rules should follow the same rules which apply in the leasehold sector under the Deregulation Act 201529 
limiting short lettings to 90 days.  

We invite consultees’ views as to how to ensure that any restriction on short-term letting does not prevent units being rented in the 
private or social rented sector. In particular: 
 

(1) in relation to the private rented sector, we invite views on whether any restriction imposed by a CCS should be confined to 
lettings made for less than six-months, or for any other specified period; 

(2) in relation to the social rented sector, we invite views on whether any restriction imposed by a CCS should not be able to apply to 
particular landlords, such as registered providers of social housing and housing associations, or whether there are other ways of 
ensuring that such lettings cannot be prohibited in the CCS. 
We would propose that by default ASTs of 6 months or longer should be allowed and that such agreements must be registered 
with the Commonhold Association and subject to a prescribed fee that the AST must include an obligation to follow the rules set 
out in the CCS. 

 
It is most important that Social Landlords are able to use properties for the purpose which they may have been purchased and the CCS should 
not be amendable to limit the Social Landlords Rights by varying the CCS.  
 
Q. If a liquidator is appointed to wind up a commonhold association, he or she should not be able to demand further contributions from the unit 
owners to make up for the shortfall in contributions from members who are bankrupt or from whom it is impossible to recover their 
contributions. 
Do consultees agree? 
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APPG officers agree. 

Consultation Question 36. 

We provisionally propose that event fees should be prohibited within commonhold, save for any specific circumstances expressly permitted by 
statute. 
Do consultees agree? 

APPG officers agree.  

Q. We invite consultees’ views as to whether an exception to the proposed prohibition on event fees should be made for specialist retirement properties 
within commonhold. 

APPG officers do not agree.   This excludes the use of commohold homes for parts of the retirement sector and potentially parts of the cooperative 
sector and share LKP’s view that it seems a failing in the concept of commonhold if the two groups excluded are those which house those in the 
most need for social support and most common interest. 

Q. We invite consultees’ views as to whether there are any other circumstances (apart from specialist retirement properties) in which event fees 
should be permitted within commonhold. 
See response above. 

Consultation Question 37. 

We invite consultees’ views as to whether any further restrictions should be put in place to limit which local rules may be added to the CCS. 

The potential for local rules seems to give rise to many potential risks other than within specific prescribed conditions such as those set out in 36 
above.  

Consultation Question 38. 

We provisionally propose that a higher threshold for amending the CCS should be introduced, which may apply to some or all local rules. 
Do consultees agree? 

APPG officers agree, such local rules should also sit within a prescribed set of terms and be subject to Tribunal review and internal dispute 
resolution service.  

Q. We invite consultees’ views as to: 
 



 

(1) what voting threshold should be required to amend local rules; 
(2) when there should be a right to apply to the Tribunal in relation to amendments of the CCS; and 
(3) whether the threshold should be the same for amending all local rules, or whether rules should be differentiated. If consultees are 

of the view that rules should be differentiated, we invite views as to how the threshold for introducing a rule in an area on which 
the CCS is currently silent should be determined. 

 
APPG officers would say, where there is a change to any local rule without clear evidence of a majority giving their support.  It share the view of 
LKP in that for minor changes it might be required that 50% plus one of all shareholders vote by proxy of attendance at a meeting and for major 
changes that 75%. 
 
Consultation Question 39. 
 
We provisionally propose that the mandatory provisions of the CCS should be contained in the regulations, but not be reproduced in the CCS. 
Do consultees agree? 

APPG officers agree. 
 
Q. If so, we invite consultees’ views as to whether the directors of the commonhold association should be under a duty to provide copies of the 
most up-to-date standard provisions contained in the regulations, along with a copy of the CCS, to any new purchasers, and should provide copies 
of the updated standard provisions to all unit owners as and when changes are made. 
 
APPG officers assume as part of any sale the provision of the local rules would be provided in the management pack and set out in the Articles of 
Association. 
 
Consultation Question 40. 

Should our provisional proposals to introduce sections be implemented, we provisionally propose that it should be possible to add schedules 
to the CCS, where the rights and obligations applying to a specific section can be collated. 

Do consultees agree? 

APPG officers agree. 

Consultation Question 41. 



 

We invite consultees’ views as to whether there are any new terms, other than those we have asked about in this Consultation Paper, which should 
be added to the prescribed terms of the CCS (that is, rules which should apply to every commonhold, rather than local rules which can optionally 
be adopted by individual commonholds). 

At any Board meeting where a significant vote is proposed, an independent body to be in attendance to count votes and ensure the meeting is 
compliant with Company Law procedures.  

Consultation Question 42. 

We provisionally propose that the procedure for the election of directors of a commonhold should be simplified, so that the prescribed articles of 
association provide that directors should be elected at a general meeting, and also may be co- opted by the existing directors. 

Do consultees agree? 
 
APPG officers agree, subject to the obligation to hold an AGM and that co-opted Directors be elected at the subsequent AGM. 

Consultation Question 43. 

We provisionally propose that, if a commonhold association cannot find members able and willing to serve as directors, and is also unwilling to 
appoint professional directors, any member of the association should be able to apply to a court or tribunal for professional directors to be 
appointed, who would then be paid by the association. 

Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that, if members should be able to make such an application, then someone with a mortgage or other charge over a 
unit should also be able to do so. 

Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that, if it should be possible for an application to appoint directors to be made, it should be heard by the First-tier 
Tribunal (Property Chamber) (in Wales, the Residential Property Tribunal). 
Do consultees agree? 

APPG officers agree. 



 

Consultation Question 44. 

We invite consultees’ views as to whether a problem is likely to arise whereby a single investor, or a group of investors, who own a majority of 
units, run a block in their own interests in order to “squeeze out” other owners.  
 
In accordance with the company voting structure majority voting is what is required for decisions to be made.  Where there is a case for the 
wrongful abuse and unreasonable treatment towards a minority shareholders, this could be brought before the FTT.  As a deterrent of such abuses, 
if a majority were to be found guilty the penalties might be significant. 

Q. If it is felt that problems are likely to arise, then we invite consultees’ views as to the following: 

(1) whether the concept of “persistent failure to comply with the CCS in some material respect”, offers a satisfactory basis upon which 
a court or tribunal could intervene on an application by a unit owner; 

(2) whether such applications should be made to the court or the Tribunal; 

(3) whether, the court or Tribunal should have the power to appoint directors, and to make the supplementary orders set out in 
paragraph 9.48 above, should they be required; 

(4) whether it would be necessary for the court or tribunal to exercise continuing supervision over the directors who were appointed; 
and 

APPG officers agree to the above. 

(5) whether other solutions could be used to address the difficulty. 

The FTT might create a fast track process. 

Consultation Question 45. 

We seek consultees’ views on whether their experience with other leaseholder- controlled companies (Freehold Management Companies, 
Residents’ Management Companies and right to manage companies) leads them to believe that provisions for proxy voting may be abused, 
and, if so, in what way or ways. 

 
APPG officers are not aware of this problem.  If this does happen to arise an investigation by a regulating body should be carried out.  If abuse 
is found to be occurring – fines could be imposed on the offending voter.  



 

 
Q. We further seek consultees’ views on whether any such abuses could be prevented or mitigated by: 

(1) a restriction on the number of proxy votes that any individual might hold; or 
(2) some other device (please specify). 

 
See above. 
 
Consultation Question 46. 

We provisionally propose that legislation should deem that the commonhold association has an insurable interest in the parts of the building 
which are owned by the unit owners. 
Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that legislation should require the commonhold association to reinstate or rebuild (as appropriate) the whole of a 
horizontally- divided building – including the parts owned by the unit owners – in order to satisfy the indemnity principle within insurance law. 
 
Do consultees agree? 
 
APPG officers agree, subject to legislation allowing the unit holders to decide it might make economic sense to build a different replacement 
building which may benefit the overall site.  
  
Q. We invite consultees’ views as to whether any other legal difficulties would arise in arranging buildings insurance for commonholds which 
have not been addressed by these proposals. 
 
APPG officers are not aware of any particular insurance problems with commonhold. 
 
Consultation Question 47. 

We provisionally propose that the CCS should be amended so as to require that either a copy of the buildings policy and schedule, or sufficient 
details of it, should be supplied to all unit owners on or before they acquire a unit, and whenever the terms of the policy change. 
Do consultees agree? 

APPG officers agree. 



 

Q. We provisionally propose that the commonhold association should confirm to unit owners and their mortgage lenders that the insurance is in 
existence on an annual basis, and when reasonably required at other times. 
Do consultees agree? 

APPG officers agree. 

Consultation Question 48. 

We invite consultees’ views as to whether public liability insurance (that is, insurance against liability as an occupier and also as a property owner) 
is likely to be generally available for commonhold associations. 

APPG officers agree. 

Q. If it is generally available, we provisionally propose that details of minimum cover, permissible exclusions and excesses, and so on, should 
be prescribed in regulations to be made by the Secretary of State. 
 
Do consultees agree? 
 
APPG officers would promote flexibility on this issue so policy terms including excesses can be specifically tailored to individual sites.  
 
Consultation Question 49. 

We provisionally propose that the commonhold community statement should contain an express power for the commonhold association to take 
out directors’ and officers’ insurance. 

Do consultees agree? 
 
APPG officer consider such insurance to be mandatory.  

Consultation Question 50. 

We provisionally propose that the provisions in the prescribed commonhold community statement requiring the repair of the common parts should 
be extended to require also “renewals”; that is, the replacement of “like with like” if something should be beyond economic repair. 

Do consultees agree? 

APPG officers agree, provided commonholders first have a right to majority vote in regard to maintaining, renewing and/or improve their building 
before legislation can be relied upon.  This could be stated in the CCS. 



 

Q. We provisionally propose that the installation of adequate thermal insulation should be deemed to be a repair. 

Do consultees agree? 

APPG officers concur with LKP:  We do not agree these matters are provided for in other legislation. It is important the legislation makes clear there 
is the right to keep a building updated to the current environmental standards and that commonholds should be deemed eligible to the sorts of grants 
that might currently only be available on single private dwellings.  

Q. We provisionally propose that it should be possible for the repairing obligations required by the CCS to be supplemented by a local rule requiring 
a higher standard of repair, if appropriate. 

Do consultees agree? 

See response above. 

Q. We provisionally propose that, with horizontally-divided buildings (so including all flats), matters relating to the internal repair of units should be 
left to local rules. 

Do consultees agree? 

APPG officers agree, save that an obligation is imposed to inform the association of any proposed structural changes such as changing of boilers and 
bathrooms. 

Q. We provisionally propose that with vertically-divided buildings (that is, all houses, whether detached, semi-detached or terraced) all matters 
relating to repair (whether internal or external) of the units should be left to local rules. 

Do consultees agree? 
 
APPG officers agree. 

Consultation Question 51. 

We invite consultees’ views as to whether rights of entry are best left to local rules, or whether rights of entry should be prescribed. 
If rights of entry are prescribed, we invite consultees’ views as to whether it is necessary to make a distinction between different types of 
buildings. 
 
If it is necessary to distinguish between different types of building, we invite consultees’ views as to: 



 

 
(1) whether the distinction should be between those that are horizontally- divided, and those that are vertically-divided; and 
(2) if some other distinction is more appropriate, what that should be. 

 
We invite consultees’ views as to what, in each case, the appropriate rights of entry would be. 
 
APPG officers support a prescribed right of entry for flats and commercial units which form part of a large vertical block but not for houses 
and do not propose any specific wording on this matter save for noting that the importance of being able to enter and in some instances carry 
out urgent work in flats has become very clear following on from Grenfell. 
 
Consultation Question 52. 
We provisionally propose that the commonhold community statement should be amended to provide that alterations to the common parts which are 
incidental to internal alterations made by a unit owner to his or her own unit should not require the consent of the members by an ordinary resolution. 

Do consultees agree? 

APPG officers agree. 

We provisionally propose that the giving of consent to such proposals should be delegated to the directors. 

Do consultees agree? 

APPG officers agree. 

We invite consultees’ views as to whether: 

(1) “minor alterations to the common parts” should be defined as we have outlined at paragraph 9.137 above; or 

(2) some other criterion could be adopted to distinguish minor alterations from those which should continue to require the consent of 
an ordinary resolution by the members. 

It is not entirely clear from reading 9.137 and the paragraphs that precede it if minor alterations have been clearly defined. What are set out are 
examples some of which on occasions may amount to more than minor changes. There is perhaps merit in taking input from building experts on the 
general definition of what may be deemed minor alterations. We would suggest in the main such matters should be left to the directors subject to 
review by the “Tribunal” in the event of a dispute. 

Consultation Question 53. 



 

We invite consultees’ views as to whether existing long-term contracts have been a problem which leaseholders have encountered. 
If they have, then we further invite leaseholders to let us have examples. 
 
APPG officer support LKP who have outlined long term contracts which have potentially worked to the leaseholder’s disadvantage.  These fall into 
three categories: 
 

1) Those designed to defray the developers building costs e.g. door entry and aerial rental contracts, warden call systems, utility contracts, 
deferred lease payment contract for communal equipment such as gym equipment. We would suggest such contracts be banned of limited to 
2 years such that the developer no longer chooses to adopt this approach. 

2) Utility provision and lift and plant maintenance contracts. Again, we would suggest these be limited to two years from completion of the 
relevant section of the development to discourage contracts which may provide a benefit to the developer. 

3) Combined heat and power contracts and the long term framework agreements that often apply in the social sector.  We would suggest these 
types of contract provide one of the biggest problems facing the sector at the moment. It is not possible to say all these contracts are bad but 
there are demonstrably many instances when they do not provide good value to the consumer. We understand that some utility suppliers are 
willing to heavily subsidise or perhaps even fund combined heat and power installations in return for a long term contracts. It is also the 
policy of some local authorities that seek to impose area heat and power systems.  Wider scale decisions on such matters seem ones of policy 
rather than law. 

Consultation Question 54. 

We provisionally propose that commonhold associations should be given the right, within a set period from the date when the unit owners take 
effective control of the commonhold association, to cancel contracts which were entered into by the association before that date. (It would be 
necessary to define these terms so as to exclude the scenario where the units were “sold” to associates of the developer). 

Do consultees agree? 

Please see answer above. 

Q. We provisionally propose that a “long-term contract” should be defined as a contract which must run for more than 12 months. 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

APPG officers agree, and proposed up to 24 months from the point where the initial units were handed over to the owners but accept that no 
contract be deemed valid for more than 12 months following the handover of the sector to the unit holders.  
Q. We provisionally propose that a commonhold association should have to exercise this right within six months from the commonhold coming 
under the effective control of the unit owners (being actual “arms-length” purchasers of the units). 



 

Do consultees agree? If not, what longer or shorter period would be appropriate? 
APPG officers concur with the views of LKP:  We do not believe the CA should be obliged to terminate these contracts within any specified period 
they should simply revert to the normal termination clauses that would have applied at the end of the contract or alternatively be subject to a standard 
three month termination clause to be served at any point after 9 months of the contract passing over to the CA. 
Consultation Question 55. 

We invite consultees’ views as to the difficulties that can arise when the long-term contract includes the hire of equipment which remains the property 
of the contractor and which they have reserved the right to remove if the contract should be terminated. We would appreciate any examples of 
contracts involving the hire of equipment, or of long-term contracts generally, that consultees are able to provide. 
 
APPG officers support the inclusion of wording in the legislation that makes clear that contracts designed to frustrate the 12 month rule will be 
deemed invalid.  
Consultation Question 56. 

We provisionally propose that the proposed contributions to shared costs should require the approval of the members of the commonhold association. 
This approval would generally be given by a resolution passed in a general meeting, though it could be passed by the written procedure. 

Do consultees agree? 

APPG officers suggest that the budget should be capped and that the directors are afforded power to approve budget by a certain percentage, beyond 
this a resolution be passed. 

Q. We provisionally propose that this approval should be given by an ordinary resolution (over 50% majority), rather than by a special resolution (at 
least 75% majority). 

Do consultees agree? 

An ordinary resolution should be sufficient for the approval of the budget beyond the cap. 

Q. We invite consultees’ views as to the suggestion that if the proposed level of contributions failed to secure approval, the level of contributions 
required in the previous financial year should continue to apply. 

Q. We invite consultees’ alternative proposals to address the issue of what should happen if the directors’ proposed level of commonhold contributions 
fail to obtain approval. 



 

APPG officers suggest that if the contributions fails to gain approval that the budget be set at the previous year’s budget adjusted by CPI. At this 
point the CA should also be entitled to apply to the Tribunal to mediate a relevant budget.  

Consultation Question 57. 

We provisionally propose that it should be possible for the CCS to include, as a local rule, an index-linked “cap” on the amount of expenditure which 
could be incurred on the cost of improvements. 

Do consultees agree? 

APPG officers agree however, if the CCS is allowed to include improvements then there is no merit in capping what the unit holders may consider 
is relevant to improve. Such improvements should however be subject to the right to seek Tribunal review – and should be treated as a separate 
expenditure.  

Q. We provisionally propose that it should be possible for the CCS to include, as a local rule, an index-linked “cap” on the amount of expenditure 
which could be incurred annually on the cost of “enhanced services”, as described in paragraph 10.40(1). 

Do consultees agree? 

APPG officers disagree. If such enhanced services were provided we assume they would amount to a matter that required 75% support. If such a 
support were obtained we consider the matter should only be limited by the right to seek review by the Tribunal. 

Q. We provisionally propose that if a CCS contained such a “cap”, then it could be removed only with the unanimous consent of the unit owners, or 
with the support of 80% of the available votes, and the approval of the Tribunal. 

Do consultees agree? 

APPG officers concur with LKP’s view:  The right to Tribunal review would only seem relevant if a unit holder felt it relevant to make an 
application. It may be that a small group may not approve the expenditure but not feel sufficiently aggrieved to object to the Tribunal.  

Q. We provisionally propose that any application by a unit owner to challenge proposed expenditure should be made before it was incurred, and 
expenditure should not be open to challenge later. 

Do consultees agree? 

APPG officers agree. 

Consultation Question 58. 



 

We provisionally propose that it should be compulsory for a commonhold association to have some form of reserve fund. 

Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that the scheme for the financing of the commonhold should continue to distinguish between contributions for shared 
(current) expenditure, and contributions to the reserve fund or funds. 

Do consultees agree? 

APPG officer agree and support the use of a more relevant terms understood by consumers such as current account expenditure and building 
maintenance expenditure. Service charge demands which include “reserve fund” collections is not understood by many consumers.  

Q. We provisionally propose that no minimum annual contribution towards the reserve fund should be specified. 

Do consultees agree? 

APPG officers disagree.   A minimum of 10-15% of the overall collection be apportioned to the annual building maintenance/insurance premium 
costs. 

Q. We provisionally propose that the directors of commonhold associations should be able to set up such designated reserve funds as they see fit. 

Do consultees agree? 

APPG officers agree.  

Q. We provisionally propose that it should also be possible for the members of a commonhold association to require, by ordinary resolution that a 
designated reserve fund or funds should be set up. 

Do consultees agree? 

APPG officers agree. Each sector should have its own reserve and the funds limited to use within those sectors, subject to the directors discretion 
and approval on temporarily borrowing any shortfall from one part of the site to another.  

There seems merit in setting out the rules for such procedures which might require that borrowing from one part of the site to support another must 
be repaid within a 12 month period.  



 

Q. We provisionally propose that designated reserve funds should be protected from enforcement action by creditors, unless their claim relates to 
the specific purpose for which the designated reserve fund was set up. 

Do consultees agree? 

APPG officers agree. 

We provisionally propose that designated reserve funds should continue to receive equivalent protection if the commonhold association should be 
subject to insolvency proceedings. 

Do consultees agree? 

APPG officers agree. 

We provisionally propose that it should be possible to change the designation of a designated reserve fund only by a resolution supported by 80% 
of the members, and with the approval of the Tribunal. 

Do consultees agree? 

APPG officers concur with LKP’s views:  There should be single funds for each sector and therefore there is no reason to redesignate them  

Q. We invite consultees’ views as to whether the directors (or the members in a general meeting) should be able to “borrow” from a reserve fund 
in order to meet a shortfall in meeting other expenditure, and, if so, what safeguards, if any, would be appropriate. 
We provisionally propose that the proposed annual contributions to the reserve fund or funds should be approved by the members in the same 
way as the contributions to current expenditure, and, if possible, at the same time. 
Do consultees agree? 

See our answer above on borrowing between sectors 

Consultation Question 59. 

We provisionally propose that it should be possible to allocate to individual units within a commonhold different percentages that it must contribute 
towards different “heads” of cost. 

Do consultees agree? 

APPG officers agree such costs must be explained to any potential purchaser subject to phased developments where percentages may change 
after the initial purchase.  



 

Q. We invite consultees’ views as to whether each commonhold should have total flexibility in how different costs are allocated, or whether there 
should be any limitations on their ability to do so. 
 
APPG officers are of the view developers should be clear on cost allocations at the construction phase.  Any flexibility must be with the approval 
of the Board.  
 
Consultation Question 60. 
 
We provisionally propose to retain the possibility of varying the percentage of expenditure allocated to each unit, by amending the CCS by special 
resolution. Such amendments would remain subject to a unit owner’s right not to have a significantly disproportionate amount of the contributions 
to shared costs, or the reserve funds, allocated to his or her unit. 

Do consultees agree? 

APPG officers support LKP in this:  the statements in this section of the consultation as it implies a lack of understanding of how costs are properly 
apportioned in the leasehold sector and how a similar system might apply to a commonhold. The various heads of costs may be apportioned by unit, 
by size of unit by number of bedrooms. It seems illogical to consider these apportionments should change over time of that we should consider other 
items such as proximity to the roof or ground or relative capital value. Once the apportionment is fixed at development phase we would suggest it 
only be modifiable by decision of the Tribunal on the basis of an error. 

For major works one would normally expect that expenditure on the specific demise premises would be proportional to the nature of the property. 
I.e. if windows were being replaced the flat with twice as many windows would pay a proportionally higher amount. 
 
We doubt that voting on the expenditure of individual heads of costs with none car park space owners used as the example will occur or become 
contentious. If such matters were to arise it seems reasonable to leave such matters to the discretion of the commonhold subject to review by the 
Tribunal. 

We invite consultees’ views as to whether: 

(1) it is likely to be fair and workable to consider any proposed variations to contributions to shared costs, and the reserve funds, on the 
basis that the originally allocated percentage was fair; and 

(2) safeguards need apply only if the allocated percentage is altered. 

See above 



 

Q. We invite consultees’ views as to whether internal floor area would offer a satisfactory default basis on which to allocate financial contributions 
in purely residential commonholds. 

Different cost headings may be allocated by unit, by floor area, by number of bedrooms and by sector. 

Q. We invite consultees’ views as to whether internal floor area would offer a satisfactory default basis on which to allocate financial contributions 
in commonholds which include (a) commercial and residential units and (b) commercial units of different kinds. If not, we invite views on 
alternative methods. 

The majority of commercial units are on self-repairing shorter-term sub leases where the lessee is liable for utilities and internal repairs. For most 
commercial units they seem likely to have most if not all costs apportioned on an area basis which will be at a lower rate than residential units. We 
would see this as something for the developer to set at the construction phase.  

Consultation Question 61. 

We provisionally propose that the current scheme for the issue of a Commonhold Unit Information Certificate (“CUIC”) on the sale of a unit 
should in its essentials be retained. 

Do consultees agree? 

APPG officers agree. 

We invite consultees’ views as to whether the possibility of further contributions (emergency contributions, or contributions to the reserve fund or 
funds) falling due after the issue of a CUIC is likely to present practical problems to conveyancers. 

Other than for emergencies with no prior warning we do not see why there should be instances where additional funding were needed. If a model 
were adopted where a rolling 5 year capital expenditure plan were provided together with accounts and “reserve” balances this should ensure the 
prospective purchaser properly informed. 

Q. We provisionally propose that, once a CUIC has been issued, an incoming unit owner should not be liable for further contributions which fall 
due, unless the commonhold association or its agent has notified the current owner’s conveyancers of the further liabilities. 

Do consultees agree? 
 
APPF officers disagree. If there is a shortfall and a demand is issued it is for the conveyancing solicitor to agree a retention with the vendor. 



 

Q. We provisionally propose that the maximum fee for a commonhold association to issue a CUIC should be set by regulation, and kept under 
review. 

Do consultees agree? 

APPG officers agree, the fee should vary according to the size and complexity of the development. 

Q. We invite consultees’ views as to whether the lack of any sanction or convenient remedy for the failure on the part of the commonhold association 
to issue a Commonhold Unit Information Certificate within the prescribed 14-day period is likely to cause problems in practice. 
 
APPG officers believe this could potentially cause problems.  

Q. We further invite consultees’ views on how best this may be resolved. 

APPG officers share LKP’s view:  If the right to charge for the CUIC after say 21 days fell away it might be sufficient to incentivise agents or the 
CA to provide the information within time? 

Q, We invite consultees’ views as to whether a Commonhold Unit Information Certificate should be conclusive once issued; or whether it should 
be possible for it to be amended if an error is spotted after it has been issued. 
 
It should be possible to correct prior to exchange. If a correction made after the exchange one assume the parties would negotiate any additional 
payment or compensation that may be relevant.  

Q. We further invite consultees’ views on what problems would arise in practice if a Commonhold Unit Information Certificate could be amended; 
and on how these might be addressed. 
 
See above. 

Consultation Question 62. 

We invite consultees’ views as to whether the need for unit owners to obtain the consent of their mortgage lender to support the commonhold 
association granting a fixed or floating charge is likely to be a significant difficulty in raising emergency funding. 
 
APPG officers share LKP’s views:  

We fundamentally disagree with many of the assumptions in this section and would suggest the LC has been misled by the suggestion that 



 

freeholders have been lending funds to leaseholders to support emergency works. The problem for most sites is that freeholders have NOT lent 
funds but that leaseholders have very limited legal right to take action against the developer. 

We would suggest that in the commonhold world a far more constructive relationship might exist. The commonhold association is in a far better 
position to take legal action against the developer with no need for “moral duties” via some anonymous offshore freehold investor. 

Given the unique circumstances that have followed on from Grenfell other governments have found it far easier to lend to sites impacted by 
cladding when they are not able to take action against the developer.  

In the event that a commonhold did need to raise funds there would seem to be a range of options that may not need a charge against the common 
parts. There is some evidence in the leasehold world that freeholders have been able to borrow against common parts without it impacting the 
leaseholders assets we have no known knowledge of whether any lender would consider them as collateral in the same way in the commonhold 
world.   

If consultees consider that there might be difficulties, we invite views on what measures could be put in place to alleviate these difficulties, 
including whether the Tribunal should be able to override a mortgage lender’s refusal to give consent. 

Such matters are be speculative and based on the assumption that commonholds will not have other means to address some unknown emergency. 
It is clear from other jurisdictions that it is accepted that developers should contribute to a fund for buildings remediation to allow for defects. 
Such funds may not cope with extreme emergencies but it seem clear that some government require more monies to be set aside than are provided 
by the BBF’s NHBC warranty scheme which we understand is at a cost to the developer of just £500 or £1000 per unit. 

Consultation Question 63. 

We provisionally propose that express provision should be made for a commonhold association to grant a floating charge. 

Do consultees agree? 

APPG officers agree. 

We provisionally propose that a charge over the common parts or a floating charge should only be able to be granted when either: 
 

(1) The unit owners unanimously consent to the charge: or 
(2) 80% of the unit owners consent to the charge, and approval is obtained from the First-tier Tribunal (Property Chamber) or the 

Residential Property Tribunal Wales. 
Do consultees agree? 



 

APPG officers agree, but again subject to the Tribunal only hold a role if unit holders raise an objection. If no objection is raised with a prescribed 
time then the 80% support should be sufficient. 

Consultation Question 64. 

We provisionally propose that it should be possible for a commonhold association (having obtained the requisite consent) to grant a charge over 
part of the common parts. Where such a charge is granted, the part of the common parts so charged may be registered with a separate title number. 

Do consultees agree? 

APPG officers have no view on this point 

Consultation Question 65. 

We provisionally propose making an exception to the prohibition on residential leases over seven years, and leases granted at a premium, for shared 
ownership leases which contain the fundamental clauses prescribed by Homes England in England or the Welsh Government in Wales. 

Do consultees agree? 

APPG officers fully agree, share ownership models seem an essential part of the development of commonhold. We do not have to knowledge to 
know if this is best achieved via a lease or via some other form of title. 

Consultation Question 66. 

We provisionally propose that in new commonhold developments, the model shared ownership lease should require the shared ownership leaseholder 
to comply with all terms of the CCS. 

Do consultees agree? 

APPG officer agree. 

We provisionally propose that shared ownership leaseholders in new commonhold developments should be able to exercise all the votes of the 
commonhold association in place of the shared ownership provider, apart from a decision to terminate, which should be exercised jointly with the 
provider. 

Do consultees agree? 

APPR officers concur with the view shared by LKP: We would propose that the votes should be cast in proportion the service charge paid. We accept 
at the moment almost all shared ownership leaseholders pay 100% of the service charge but this model may not apply going forward. We agree it 
should be the social provider who would hold the right to vote in the event of a termination vote. 



 

We provisionally propose that shared ownership leaseholders in new commonhold developments should not have the same statutory rights as other 
leaseholders to challenge service charge costs or to be consulted on works and contracts exceeding a certain amount. 

Do consultees agree? 

APPG officers agree. 

We provisionally propose that, in new commonhold developments, on purchasing 100% of the value of the commonhold unit, the shared ownership 
leaseholder should be transferred the commonhold title of the unit and should become a member of the commonhold association. 

Do consultees agree? 

APPG officers agree.   

Consultation Question 67. 

We provisionally propose that in a building which has converted to commonhold, the shared ownership provider should have voting rights in the 
commonhold association. Delegation of voting rights to the shared owner will be possible on a voluntary basis, but not mandatory. 

Do consultees agree? 

APPG officer are unclear why there is a need to have different voting rights in a converted building to one created as commonhold from the outset. 

Q. We provisionally propose that, in a building which has converted to commonhold, the staircasing provisions of any existing shared ownership 
leases should continue to operate in the same way. On staircasing to 100%, the shared owner will therefore remain a leaseholder. 

Do consultees agree? 

It is unclear why this proposed option takes the opposite approach to that set out in question 66 rather than requiring that as part of the stair casing to 
100% any additional value on the commonhold unit is also purchased at the same time. 

We provisionally propose that after having stair cased to 100% of the value of the leasehold flat, the shared ownership leaseholder should have a 
statutory right to purchase the commonhold unit and become a member of the commonhold association. 

Do consultees agree? 
 
See above. 

Consultation Question 68. 



 

We invite consultees’ views as to whether an exception to the ban on residential leases over seven years is needed to accommodate better 
community land trusts and co-operatives within the commonhold model. 
See points above there seem to be a number of issues where the interests of co-operative/community housing should be further considered.  

Consultation Question 69. 

Aside from shared ownership leases, community land trusts and housing co- operatives, are consultees aware of any other forms of affordable 
housing which it is not possible, or would be difficult, to accommodate in the current commonhold system? 
APPG officer believe the current commonhold model might work better for retirement communities 

Consultation Question 70. 

We provisionally propose that an exception to the prohibition on residential leases of over seven years or granted at a premium should be made for 
lease-based home purchase plans regulated by the Financial Conduct Authority. 
Do consultees agree? 

APPG officers agree. 

Consultation Question 71. 

We provisionally propose that customers of lease-based home purchase plans in new commonhold developments should not have the same statutory 
rights as other leaseholders to challenge service charge costs or to be consulted on works and contracts exceeding a certain amount. 
Do consultees agree? 
APPG officers agree. 

Consultation Question 72. 

We ask consultees for their views and experience of how the relationship between a bank and a customer who is purchasing property through a 
lease- based home purchase plan is, or can be, preserved following a collective enfranchisement. 

N/A 
Consultation Question 73. 

We provisionally propose that the commonhold association should not be able to prevent a unit owner or tenant from pursuing direct legal action 
against another unit owner or tenant. Instead, the association should have the right to notify the unit owner or tenant that it reasonably considers 
the claim to be frivolous, vexatious or trivial or that the matter complained of is not a breach of the CCS. 



 

Do consultees agree? 

APPG officers agree. 

Consultation Question 74. 

We provisionally propose that a failure to use the forms which accompany the commonhold dispute resolution procedure, or forms to the same effect, 
should not automatically prevent a claim from progressing. 
Do consultees agree? 

APPG officers agree. 

Consultation Question 75. 

We provisionally propose that referral to an ombudsman should not be a mandatory part of commonhold’s dispute resolution procedure. Instead, 
it could be used on an optional basis, instead of, or alongside, other forms of alternative dispute resolution. 
Do consultees agree? 

APPG officers agree. 

We provisionally propose that membership of an approved ombudsman scheme should no longer be a requirement for commonhold associations, 
and that, instead, commonhold associations should be able to decide whether or not to become a member of an ombudsman scheme. 
 
Do consultees agree? 

There seems merit in obliging the uses of some form of ombudsman service in most cases unless the compulsory use of mediation were adopted as 
an alternative. Our understanding of the experience of other countries as that most cases are resolved at he mediation stage with relatively few mattes 
reaching the courts. 
Consultation Question 76. 

We provisionally propose that, where the dispute resolution procedure has not been followed, any court or tribunal, which subsequently considers 
the dispute, should have full discretion to disregard the non-compliance, or to order the parties to take any steps it considers appropriate, in 
accordance with its general case management powers. 
Do consultees agree? 

APPG officers agree in part. 



 

The Tribunals right to ignore non-compliance should be replaced by some default discount, or penalty tariff that might automatically apply for non-
compliance which the Tribunal could override if it were deemed there was some mitigating circumstance for the non-compliance 
Consultation Question 77. 

We invite consultees’ views as to whether the current commonhold dispute resolution procedure should be transferred to a pre-action 
protocol. 

APPG officers are of the view that implementing a strong dispute resolution procedure will result in legal action being the exception rather 
than the rule. 
Consultation Question 78. 

We provisionally propose that the jurisdiction of the First-tier Tribunal (Property Chamber) in England and the Residential Property Tribunal Wales 
should be extended to cover disputes arising within a commonhold. 

Do consultees agree? 

Subject to a major overall in the comments earlier in this response about the need for major change in Tribunal skill sets and approach.  

Consultation Question 79. 

We invite consultees’ views as to whether the prescribed CCS should include a provision that, where a unit owner or tenant breaches the rules of 
the CCS, the unit owner, or tenant, should be required to indemnify the other unit owners and the commonhold association for any losses they 
reasonably incur as a result of the breach. 

APPG officer share LKP’s view about being concerned at the obligation to indemnify the CA for costs by the unit holder in breach may result in 
an imbalance if there is not a corresponding right if the CA were deemed to be in breach against the unit holder.   
Consultation Question 80. 

Elsewhere in this Consultation Paper we provisionally propose that it should be possible for a unit owner (or owners) to apply to the First-tier Tribunal 
(Property Chamber) in England or the Residential Property Tribunal Wales to challenge a decision of the commonhold association in the following 
circumstances: 

(1) Where the commonhold association approves a budget, which will result in costs above a threshold (set in the CCS) being incurred 
on works or enhanced services; 

(2) Where the minority are outvoted on a decision to vary the local rules of the CCS; 



 

(3) If the directors of the association delegate powers to a committee which has been set up to represent a section of the commonhold, 
and the unit owners in the section wish to prevent the directors revoking or amending these powers; 

(4) Where the unit owner, or owners, are opposed to the introduction of a new section or the combination of two or more sections. 

APPG officers support the principle of there being specified matters which may be addressed the systems created to support dispute resolution with 
the final stop being the Tribunal however as set out in our responses we do not agree with all the categories proposed. 

Consultation Question 81. 

We invite consultees’ views as to the extent to which the following factors should be taken into account by the First-tier Tribunal (Property 
Chamber) and the Residential Property Tribunal Wales when deciding whether or not to grant a remedy to a unit owner who challenges a decision 
taken by the commonhold association: 

(5) Whether or not the unit owner(s) making the application voted against the decision complained of, or had a good reason for not 
doing so. 

(6) Whether the decision complained of needs to have a particular impact on the unit owner (or owners) and if so, what degree of 
impact. 

(7) The reason behind the decision taken by the commonhold association, for example, whether the decision is in the best interests of 
the commonhold and/or is proportionate to the impact on the unit owner in question. 

We also invite consultees’ views on whether the same factors would be relevant in all of the circumstances set out in Consultation Question 80 where 
a unit owner may have the right to apply to the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal (Wales). 

In response to question 80 and 81 APPG officers again share the views of LKP in that there should be a number of options and stages before a matter 
reaches the tribunal and the costs which arise when parties need legal representation. The actions of the parties should be considered before any 
Tribunal considers its right to review matters. In the example of 81 it seems unclear why a unit holder not voting should have a right to object or why 
should object on a matter in which they have no financial interest. 

Consultation Question 82. 

We provisionally propose that on an application by a unit owner challenging a decision of the commonhold association, the First-tier Tribunal 
(Property Chamber) or the Residential Property Tribunal (Wales) should be able to allow the decision to stand or annul the decision. If the First-
tier Tribunal (Property Chamber) or the Residential Property Tribunal (Wales) allows the decision to stand, we propose that the Tribunal should 
be able to attach conditions to its decision. 



 

Do consultees agree? 

APPG officers agree. 

Consultation Question 83. 

We invite consultees’ views as to whether the commonhold association should be provided with enhanced powers to address non-financial 
breaches of the CCS. 

If so, what should these powers be? 

APPG officers accept that there should be powers available to the association to levy from form or penalty for non-financial breach but that these 
powers should not go so far as to allow the Association for force a sale. A prescribed fine system would seem the most logical solution but carful 
consideration will be needed to avoid the overzealous use of such powers.  

Consultation Question 84. 

We provisionally propose that a statutory cap should be introduced on the rate of interest which may be charged by the commonhold association 
on late payments of commonhold contributions. 

Do consultees agree? 

APPG officers support the proposal that a fixed rate of interest above base rate should be chargeable on late payments.  

It is however relevant to note our concern that the vast bulk of the consultation focuses on how to correct matters when things go wrong rather than 
how to make them work better.  

There may be extenuating reasons why a unit holder may not be in a position to pay some or all of their CCS. In a well run CA there should be no 
reason why the CA might not implement a system to support such individuals at the discretion of the board but there also seems merit in prescribing 
the level of interest that might be charged on that late payment.  

Consultation Question 85. 

We provisionally propose that a commonhold association should have an automatic statutory charge over commonhold units for the 
payment of commonhold costs. 
Do consultees agree? 

APPG officers agree, 



 

We provisionally propose that if the commonhold association has an automatic statutory charge over commonhold units for the payment of 
commonhold contributions, this charge should take priority over all other charges (such as a mortgage over the property). 
Yes this is important to guarantee the can never be a shortfall that would then have to be recovered from the other unit holders. 
Consultation Question 86. 

We provisionally propose that, before taking action to enforce a charge over a commonhold unit, the commonhold association should be required to 
follow a pre- action protocol. We envisage that the protocol will require the association to provide prescribed information to the defaulting unit owner 
and make reasonable attempts to agree a repayment plan. 

Do consultees agree? 

APPG officers agree. 

We invite consultees’ views as to what steps the association should be required to take as part of this protocol. 

We do not make specific recommendations for the pre action protocols other than to suggest it very important that procedures are time limited so as 
to ensure matters are not dragged out. Any payment outstanding for more than 6 months is likley to cause smaller sites particular difficulty. 

We provisionally propose that where the commonhold association wishes to enforce a charge over a commonhold unit by selling the unit, it should 
always be necessary for the association to apply to court for an order for sale. 

Do consultees agree? 

APPG officers agree. 

We provisionally propose that the court should only be able to order the sale of a unit where the amount owing to the commonhold association 
exceeds a certain amount. 

Do consultees agree? 

APPG officers partially agree.  Sharing the views expressed by LKP, the importance of the amount outstanding will be dependent on the size of the 
site. For smaller sites the amount outstanding will represent a greater proportion of the service charge that is required to be spent. Taken at its 
extreme if the service charge covers two flats and only pays for buildings insurance at £500 for the building the non-payment of £250 puts the site 
in jeopardy. 

We invite consultees’ views as to what this amount should be and on what factors the court should take into account when deciding whether to 
order the sale of a unit. 



 

Any demand wholly outstanding for more than 6 months should trigger the start of the process towards a forced sale. If the unit holder had paid more 
than 50% of the amount demanded that might delay the process by for a further 3 months. The courts should either no or very limited ability to factor 
in circumstance, affordability or have the ability to propose phased payments given that the CCS is reliant on 100% collection if the services are to 
be provided. 

Do consultees agree? 

APPG officers agree. 

We provisionally propose that where a receiver is appointed to sell a commonhold unit, the receiver should distribute the proceeds of sale in the 
following way. 

(1) The receiver should be paid his or her costs of arranging the sale of the property. 

(2) The commonhold association should be repaid any outstanding amounts of commonhold contributions, plus any interest and costs 
awarded by the court. 

(3) Any other party who has an interest secured against the unit, such as a mortgage lender, should be repaid. 

(4) Any remaining amount should then be returned to the defaulting unit owner. 

Do consultees agree? 

APPG officers agree, save for the issue of interest and costs.  

We would propose that the rates of interest for outstanding payments set out earlier in this 

Consultation be adopted by the courts as the rate of interest applicable in any forced sale. That the costs that the CA charges be by default defined as 
allowed subject to being taxed by the courts.  

We provisionally propose that any tenancies granted out of a unit should continue to exist following an order for sale. 

Do consultees agree? 

APPG officers agree. 

Consultation Question 87. 

We provisionally propose that voluntary termination of a commonhold should be possible with either: 



 

(1) unanimous support; or 

(2) the support of 80% of the available votes plus the approval of the court. 

Do consultees agree? 

APPG officers agree. 

We provisionally propose that on an application for voluntary termination the court should have discretion to decide whether to allow the voluntary 
termination to take place, as well as the terms on which it may do so. 

Do consultees agree? 

APPG officer agree. 

If the court has discretion as to whether to allow voluntary termination, we invite consultees’ views as to the following issues: 

(3) whether it would be useful to include factors to guide the court’s discretion; 

(4) whether the factors mentioned in paragraph 15.52 should be taken into account; 

(5) whether the court should be directed to consider the amount of support there is for voluntary termination over and above the 80% 
required; and 

(6) whether others should also be included. 

Q. We invite consultees’ views as to whether increasing the role of the court would sufficiently address the issue of the final terms of the 
termination statement not being acceptable to those who supported the termination resolution. 

Q. We provisionally propose that an application for voluntary termination should be heard by the court (rather than by the First-tier Tribunal 
(Property Chamber), or in Wales the Residential Property Tribunal Wales). 

Do consultees agree? 

APPG officers agree. 

Consultation Question 88. 

We provisionally propose that where a commonhold is divided into sections, any vote on voluntary termination would need to be taken in sections, 
and whether it was unanimous or received at least 80% support would have to be determined by section. 



 

Do consultees agree? 

APPG officers agree. 

Q. Where a commonhold is not divided into sections, we provisionally propose that it should be possible for part of the commonhold to be 
reconstituted following voluntary termination. 

Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that reconstitution should require 100% support of the unit owners in the part to be reconstituted, or at least 80% 
support and an application to the court. 
Do consultees agree? 

APPG officers agree. 

Consultation Question 89. 

We provisionally propose that if any statute provides that a landlord should be entitled to recover possession of a property if he or she can prove 
an intention to demolish or reconstruct the building, such a requirement should also be satisfied if it can be proved that the commonhold 
association has that intention. 

Do consultees agree? 

APPG officers agree. 

Q. We invite consultees’ views as to what further provision, if any, should be made to address the position of tenants on voluntary termination of 
the commonhold. 

N/A 
 
Consultation Question 90. 
We provisionally propose that it should be clarified that mortgage lenders and other secured lenders will retain their secured interest in the 
commonhold units until the commonhold in its entirety is sold. 

Do consultees agree? 

APPG officers agree.  



 

Q. We provisionally propose that mortgage lenders and other secured lenders should automatically have legal standing to make applications to the 
court during the termination process with a view to protecting their interests. 

Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that it should be made clear that, if a unit is subject to negative equity, any shortfall should be met personally by the 
owner of the unit, and should not be covered by other unit owners. 

Do consultees agree? 

APPG officers agree. 

Q. We invite consultees’ views as to any other ways in which the interests of mortgage lenders and other secured lenders may require protection on 
the voluntary termination of a commonhold. 

Consultation Question 91. 

We provisionally propose that the CCS should not be required to specify the share of the proceeds of termination that each unit owner is to receive 
on termination. 

Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that it should be possible for the unit owners to specify the share of the proceeds of termination that each unit owner 
is to receive on termination (or some method of ascertaining it) in the CCS. 

Do consultees agree? 

APPG officers agree. 

Q. We provisionally propose that the power to decide an application to dis-apply a provision in the CCS which determines the distribution of 
proceeds of sale on termination should lie with the Tribunal. 

Do consultees agree? 

APPG officers agree. 



 

Q. We invite consultees’ views as to whether: 

(1) guidance should be provided to the court or Tribunal as to how it should exercise its discretion; and 

(2) if guidance should be provided, what factors the court or Tribunal should take into account. 

Q. We invite consultees’ views as to whether: 

(3) the existing rules of the Insolvency Court would be adequate to deal with valuation issues which arise on the voluntary termination 
of a commonhold, or need to be supplemented by Commonhold Insolvency Rules; 

(4) all issues involving the valuation of commonhold units on termination should be referred to the Tribunal (and, if so, whether that 
would cause any unnecessary delays); 

(5) if valuation issues are referred to the Tribunal, the Tribunal should be able to appoint a single valuer. 

We do not have the experience to comment on this question 

Q. We provisionally propose that, if a commonhold is substantially destroyed, but remains solvent, for the purposes of the termination statement, the 
units should be valued on the basis of the best estimate that can be made of their pre-damage value. 

Do consultees agree? 

Consultation Question 92. 

We provisionally propose that if the process of voluntary termination should begin, but it should subsequently turn out that the commonhold is in 
fact insolvent, the same protections should be given to the assets of the individual unit owners as would have applied if the process had begun as 
an involuntary insolvency. 

Do consultees agree? 

APPG officers agree. 

Q. We invite consultees’ views as to whether the value of the individual units should be preserved for the unit owners if the commonhold is 
substantially destroyed; and, if so, how this can be achieved. 
 
Consultation Question 93. 



 

We invite consultees’ views as to whether, and how, any aspects of our provisional proposals to reform the law of commonhold will affect the 
position of existing owners of commonhold units, either positively or negatively. 

It seems likely the reinvigoration of commonhold and the improved regulations will add to the value and saleability of existing commonhold 
units. 

Consultation Question 94. 

What advantages do you think commonhold could offer over leasehold? 

Commonhold offers a standardised framework of ownership and control.   It removes the third party landlord who holds the rights to manage the 
property for a profit.30 Allows the owners to help maximise the value of their assets and reduces the inherent conflict between landlord and tenant. 
Commonhold allows managing agents to behave in a more transparent way and removes their obligation to sometimes make profits on behalf of 
the landlord. Will allow for a greater diversity of development types, transparency and encourages the growth of smaller builders etc. 

APPG officers welcomed Government’s consultation (December 2017) on ‘Tackling unfair practices in the leasehold market’ which looked at a 
range of measures to tackle unfair and unreasonable abuses of leasehold; onerous ground rents31 and the reinvigoration of commonhold.32 
Consultation Question 95. 

We ask consultees to provide us with information about the time spent in reading through and considering the terms of leases of residential flats: 

(1) when acting for a prospective purchaser; 

(2) when acting for a prospective purchaser and mortgage lender; 

(3) when acting for a mortgage lender on a re-mortgage; 

(4) when some dispute arises within a leasehold block of flats as to responsibility for repairs and maintenance, calculation of the 
service charge, and similar disputes. 

In each case we also invite consultees to give us some idea of the cost that would thereby be incurred to the client. 
We further invite their views as to whether time is likely to be saved in reading through and considering the terms of the parts of the CCS which may 
be varied. 

                                                           
30 https://twitter.com/VictoriaLIVE/status/889788702079070208 (an example amongst a plethora of abuses) 
31 https://www.gov.uk/government/consultations/tackling-unfair-practices-in-the-leasehold-market   https://nationalleaseholdcampaign.org/homepage/about-us/ 
32 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/670204/Tackling Unfair Practices - gov response.pdf 
 



 

Q. We invite consultees to share with us their experience of commonhold-type arrangements in other countries. Is there scope for savings of time to 
be made? If so, what would be the estimated time saved on a typical transaction? 

The APPG together with LKP have provided input on a range of experiences of commonhold from around the world including arranging speakers 
from the Australian government on strata title and academia to present to Parliament. Their input has been positive. 

Consultation Question 96. 

We ask consultees to provide us with information about the prevalence of, and costs incurred in, disputes caused by the terms of one or more 
residential leases being inconsistent with the terms of another lease (or other leases) within a building or development. We further invite their views 
as to whether our provisional proposals for commonhold will reduce the scope for costs to be incurred in interpreting a commonhold community 
statement. 
 
APPG officers and LKP are aware there is not an unreasonable number of leases which have apportionment errors and on occasions that resolving 
these can either be expensive or sometimes impossible to fix with an inevitable impact on the properties concerned. The proposals for resolving 
these costs in the commonhold world seem far more effective 

Consultation Question 97. 

We ask consultees to provide us with information about the sort of difficulties that can arise owing to the difficulty in varying and updating the 
terms of leases: 

(1) if the leases are varied as a conveyancing transaction which does not give rise to a dispute; and 
(2) if the leases are varied as a result of an application to the Tribunal (whether the application was made because it was contested, or 

because it was the most convenient way of implementing the variation). 
 

If you have figures – whether they relate to the costs incurred, or the amount of time spent – then please let us have them. 
We further invite consultees’ views as to whether our proposals regarding the amendment of local rules by resolution of the commonhold 
association will reduce the costs which are incurred, when compared with the costs incurred under (1) or (2) above. 
 
APPG officers consider these proposals will be more cost effective and timely. 
 
Consultation Question 98. 



 

We invite consultees to provide us with information about costs generated by service charge disputes. We further invite their views as to whether, 
and by how much, our provisional proposals for commonhold will reduce the incidence of disputes and the costs that will be incurred in equivalent 
disputes over contributions to shared costs. 

A vast number of disputes are settled by the Board via non-disclosure agreements which are particularly problematic. APPG officer consider this 
issue masks a number of serious underlying problems, some NDAs could potentially be used by an unscrupulous Board to hide errors or difficulties 
which should be addressed not ‘covered-up’.  

The cost to the leaseholders in time money and effort plus professional fees would have came to a similar amount. The costs incurred by the 
landlord were considerably higher. In one of the four cases the estimated costs for the landlord were over £300,000. 

Logically in a commonhold world the position would never have arisen where matters needed to go to court. Of the £510,000 recovered we 
estimated that more than 60% came from payments made to landlord related companies on issues like insurance, door entry systems, rental of 
common areas and management fees. 

Consultation Question 99. 

We invite consultees to provide us with information about costs generated when forfeiture proceedings need to be used to enforce payment of 
service charges. We further invite their views as to whether our provisional proposals for commonhold will reduce the costs that will be incurred if 
a commonhold association needs to seek an order for sale. 

The LKP web-site33 provides a number of examples of the large costs which arise in forfeiture costs which often start with relatively small amounts 
in dispute where the leaseholder goes on to show they have been overcharged but faces the landlords costs which then spiral towards a forfeiture 
case. 
 
The removal of the windfall incentive and lack of inherent tension between landlord and tenant seems likley to make commonhold sites far les likely 
to have to go as far as seeking the proposed forced sale option. The commonhold model also removes much of the gamble that inevitably takes 
place in the leasehold world when the leaseholder believes they have succeeded in showing they have been overcharged after the event but then 
faces the landlords bills. 

Our understanding of the experience of other countries is that the commonhold system results in much lower levels of litigation. 
Consultation Question 100. 

We invite consultees’ views as to: 
(1) whether cases before tribunals are likely to prove more or less expensive than similar cases before courts; and 

                                                           
33 https://www.leaseholdknowledge.com/?s=costs+forfeiture+ 



 

(2) whether (apart from service charge disputes, which we have already addressed in Consultation Question 98) there appears to be 
more or less scope for disputes within commonholds which result in litigation, when compared with leasehold developments. 

 
There is much evidence that leasehold cases can be very expensive despite the assumption they must be cheaper than the courts. But the leasehold 
tribunal system also gives the landlord a one sided costs gamble that incentivises these high costs. At worst the landlord can be limited from 
passing on their costs but under no circumstances do they face the leaseholders’ costs. 
 
There is no reason to believe these level of costs are likely to arise in commonhold disputes. The commonholders will in almost all cases have 
a common interest and little or no reason to fall into dispute. We are aware that a number of freeholders and managing agents have proposed 
that flat owners will inevitably fall out with each other and take a short term view. There is of course no evidence for this in England and Wales 
as we have so few freeholders to judge. In the rest of the world there seems to be plenty of evidence that even the most complex sites can work 
as commonholds.  
 
Consultation Question 101. 

We are provisionally proposing several new grounds upon which it would be possible for someone to make an application to the Tribunal. We 
invite consultees’ views as to: what they consider that the likely impact of these will be on the number of applications made to the Tribunals; and 
whether any particular proposals are likely to result in a large number of new applications being made. 
 
It seems likely that there would be limited workload on the Tribunal for new build sites for a number of years and that even if disputes do 
emerge many are likely to be addressed by mediation.  
 

We would expect few conversions from leasehold to commonhold in the first few years until such time as there was clear evidence such a change 
added value to the properties. There will inevitably be some applications for forced sale but the process should be considerably quicker than the 
multiple hearings that arise in the leasehold world.  

Consultation Question 102. 

We invite the views of consultees as to how any other aspects of our provisional proposals for reform of commonhold will affect the position of 
future owners of commonhold units, either positively or negatively. 

As mentioned above APPG officer together with LKP have some concern the proposals do not focus enough on the positive systems that could 
and should be built into commonhold sites to help them work effectively. 



 

We do not believe the arguments put forward by the freeholders that that complex sites will not work under commonhold or that we somehow 
need “long term custodians”. As was made clear in the Select Committee consultation many of these “long term” investors are companies which 
have been in existence for less than 20 years and which for some reason need to operate via offshore companies via nominee directors.  

We would strongly believe that a heathy commonhold market will result in higher values for the unit holders which in turn will increase revenues 
to the exchequer. 

As was shown in the CMA investigation into property management in 2014 people who control their site tended to look far more positively on 
the property management service provided. If the same happens in a commonhold market we seem likley to have far fewer people regretting their 
purchase than we see in the leasehold market. 

The simpler and more standard system in commonhold should produce a number of savings in the conveyancing process with shorter delays and 
fewer sales collapsing. 

The growth of commonhold almost inevitably encourages the diversification of the construction sector and if we follow other countries will result 
in client designed sites where the developer simply acts a contractor where the clients have commissioning the design. 

Commonhold will also impact the level of property management services and the types of companies in the market who will be working for the 
people who pay the bills rather than making money for some investor landlord who has no interest in keeping the building in the best possible 
condition. 

Commonhold should also make the ongoing updates and improvements to building far easier particularly in terms of the environmental and 
technology improvements we are likely to see over the next few decades. 

Consultation Question 103. 

We ask consultees to provide us with any information that they may have of: 

 
(1) examples of planning agreements which are practicable under leasehold but which would not appear to be feasible under our 

reinvigorated model of commonhold; and 
(2) services within leasehold developments which are being provided at the residents’ expense, but which, if the development had 

been set up on a commonhold basis, would have been provided, if at all, at public expense. 
 

As mentioned above the s106 agreements are often used to defray some of the developers’ costs. They are also used to defray local authority costs. 
There is nothing directly linked to commonhold proposals that would impact the provision of services save for the fact the commohold will have a 



 

more direct means to renegotiate with a local authority should they be charged for something which perhaps should have fallen to the public purse. 
We wrote recently about a leasehold site in Worthing where the council somehow agreed the leaseholders should pay for the ongoing cost of a public 
toilet on the beach next to their development.  

APPG officer do not accept the arguments put forward by some that large scale developments would be difficult under commonhold.   

Consultation Question 104. 

We ask consultees to provide us with any evidence they have of management difficulties which may arise where a leaseholder-controlled company 
is the landlord of (or responsible for the management of) commercial units; and whether this has affected their rental or capital value. 

We have absolutly no evidence of leasehold run sites impacting commercial units adversely. A well run leaseholder site may even help increase the 
rental opportunities for commercial units. 

Consultation Question 105. 

Which of the following statements best reflects your views on the provisional proposals in this Consultation Paper? 

 
(1) If these proposals are adopted, then developers will be willing to use commonhold for a substantial number of developments. 
(2) Even if these proposals are adopted, developers will not be willing to use commonhold unless Government introduces financial 

incentives for them to do so, either directly by offering financial incentives for the developers, or indirectly, by offering incentives 
for purchasers of commonhold units. 

(3) Even if these proposals are adopted, and financial incentives are given, developers will not use commonhold for developments 
unless they are prohibited from selling flats on a leasehold basis and they are thus forced to use commonhold. 
 

We might suggest 1.5 as an answer. There will need to be incentives to help encourage both developers and consumers to adopt commonhold but 
these need not be financial. If the additional income streams currently available on leasehold were removed this may well act as the most important 
driver. Logically a developer should be able to sell a commonhold unit for more than a leasehold one so there should be a limited time period 
where incentives were needed. 
 
It seems clear that developers and freeholders are keen to keep the control and profits available from larger leasehold sites. The arguments about 
the problems of complexity and “customer choice” in keeping leasehold as an option seem little more than sophistry. A leaseholder no choice on 
many sites but to accept whatever level of service the landlord chooses to provide at whatever cost he chooses to charge. Those choosing a 
commonhold site are not suddenly forced into manging the block against their will. They will have an appointed agent by the developer. Managing 



 

a large and complex block as a CA is not complex because the appointed agent takes on the role of professional management.  
 
Consultation Question 106. 

We invite consultees’ views as to: 
 

(1) what issues prevent the uptake of commonhold; and 
(2) what could or should be done to promote the adoption of commonhold. 

 
The Law Commission will be aware from the work undertaken by the APPG and LKP that there were two key issues to the lack of take-up of 
commonhold. 1) problems in the legislation 2) the fact that commonhold was a Ministry of Justice issue34and not seen as part of the role of the 
Housing Department.35  The former problem will be addressed by the review of legislation and the latter should be addressed by MHCLG. 
  
Q. We invite consultees’ views as to the extent to which the suggestions for the invigoration of commonhold set out in paragraph 16.47 above, 
and any other suggestions that they may make, are likely to result in commonhold being used instead of leasehold. 
 
It is inevitable that both consumers’ developers and lenders will be cautious of commonhold given the failure of the previous legislation. Given 
the net benefits to the state that commonhold should bring we hope the government will play a very active part in promoting commonhold to 
the private developers and using its funding resources in the social sector to focus its funding on commonhold rather than leasehold 
developments 
 

Consultation Question 107. 

We invite consultees’ views as to whether a reformed commonhold regime should treat particular issues differently in England and in Wales. 
Consultees are welcome to share their views as to this point here, or in response to questions which we ask throughout the Consultation Paper about 
particular issues. 

APPG officers strongly urge the legislatures in England and Wales to keep a consistent approach to avoid the complexities which inevitably result 
when the two jurisdictions diverge. One of the huge benefits of commonhold is that the consumer should be faced with the same set of rules and the 

                                                           
34 https://www.theyworkforyou.com/whall/?id=2017-12-21a.449.0 
 
 





 

 



 
 

 
 

Associated Retirement Community Operators (ARCO) response to 
the Law Commission consultation on Reinvigorating Commonhold. 
The Associated Retirement Community Operators (ARCO) represents UK private and not-
for-profit providers of Retirement Communities.  

Retirement Communities sit between care homes and retirement housing (also known as 
sheltered housing). Our member’s schemes combine high quality housing options for older 
people with tailored support services. They allow residents to rent or own a property and to 
maintain their privacy and independence, with the reassurance of 24-hour on-site staff, 
communal facilities, and optional care and support as needed. 

Retirement Communities are also sometimes referred to as retirement villages, extra care 
housing, housing-with-care, assisted living, or independent living settings. 

ARCO’s members use long term business models that go beyond traditional housebuilding, 
creating operational businesses and schemes that provide housing, care, hospitality and 
wellbeing services for our ageing population. These business models depend on operators 
taking an ongoing interest in the site, rather than developing sites for one-off development 
returns.  

There are about 75,000 people living in Retirement Communities in the UK. As a sector we 
are committed to providing 250,000 people with the opportunity of living in Retirement 
Communities by 2030.  

Figure 1 provides an illustration of the key differences between these living options for older 
people: 
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i. ARCO broadly supports the move away from leasehold, which has on too many 
occasions been abused in the general needs sector. For the housing-with-care sector, 
the leasehold system also creates challenges due to the inflexible nature of the 
leasehold system, and the lack of specificity around older people’s needs. ARCO and its 
members are therefore arguing for a move away from leasehold for specialist housing-
with-care schemes for older people, and towards a specific tenure model which more 
clearly spells out occupational rights and responsibilities, as well as encompassing a 
clearer focus on services. This would emulate other forms of tenure found in the 
retirement villages sector in New Zealand and Australia, where Occupational Rights 
Agreements or Licenses to Occupy are backed up by sector specific legislation (e.g. in 
the Retirement Villages Act 2003 in New Zealand).  
 

ii. We also welcome commonhold as a form of tenure which will be attractive to many 
residents in general needs housing and which will give them the opportunity to take on 
the running of their developments. 
 

iii. The Retirement Community sector are however concerned that as a relatively new and 
emerging sector in the UK housing market, our residents and future residents might 
suffer from legal developments which are intended to address the wider issues around 
leasehold in the UK and not those specific issues with the leasehold model which relate 
to our sector and which we recognise need reforming. 
 

iv. We are specifically concerned that the unintended consequences of allowing conversion 
to commonhold to apply to Retirement Communities and any limits on the sale of 
leasehold in Retirement Communities would be consumer detriment by limiting the 
choice and affordability of housing with care in the UK. This is particularly relevant as 
residents typically choose to move to Retirement Communities to access care and 
services,and increasingly for the security which can be achieved through the trend 
towards transferring risk to the operator. Under commonhold, it would be difficult to 
imagine a situation where a third party takes on the oversight of the operational 
complexity of running a multi-services site, as well as taking on financial liabilities and 
risks associated with operating these sites.  
 

v. As a form of housing-with-care, Retirement Communities should not primarily be seen as 
a form of property but as an integrated care, services, risk and housing offering in which 
residents are looking for convenience and to avoid the hassle which would otherwise be 
involved in coordinating all of these services themselves. This is necessarily a more 
complex service and in our view would not be suitable for commonhold in which 
residents would once again be faced with much of the responsibility, complexity and risk 
which they are increasingly looking to avoid (as an example, providing care services is a 
regulated activity overseen by the Care Quality Commission, with not just civil but 
criminal law applying if this is not delivered to a suitable standard).  
 

vi. As a sector which is currently offering a wider care and services model through 
leasehold, we are aware that a land-based property ownership model is not the ideal 
contractual basis and would welcome the development of alternative forms of tenure 
such as occupational rights agreements or licenses to occupy, as exist in other common 
law jurisdictions such as New Zealand, offering far more protection to consumers and 
encouraging more investment in provision.  
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Consultation Question 1. 17.1 In order to protect freeholders, we provisionally 
propose that it should only be possible to convert to commonhold if either: (1) the 
freeholder consents; or (2) the leaseholders satisfy the qualifying criteria for 
collective enfranchisement, and acquire the freehold as part of the process of 
converting to commonhold. Do consultees agree? Paragraph 3.31  

vii. In principle ARCO supports the rights of leaseholders to convert in such circumstances. 
We would however argue that such conversion should not be possible when the 
leaseholds are part of a specialist housing-with-care development. We also recognise 
the unsuitability of the current leasehold system for a variety of residents, including our 
own, but would argue that alternative forms of tenure such as Licenses to Occupy or 
Occupational Rights Agreements would more effectively address the shortfalls of the 
current system.  
 

viii. In such circumstances we believe that in any event there would be little interest from 
amongst leaseholders in conversion as residents moving to Retirement Communities are 
typically seeking convenience, security, certainty and stability in the services they are 
receiving and increasingly, a transfer of risk (including criminal liability for example in 
relation to care) to operators.  

 
ix. We also note that some residents in Retirement Communities have conditions such as 

dementia which effect their mental capacity and as such are likely to prevent them 
participating fairly and fully in commonhold decision making. Over time, in any given 
Retirement Community, as its residents age there is likely to be a rising proportion of 
residents with such conditions (although still in a minority). This would mean that an ever 
reducing proportion of residents would be adequately represented in commonhold 
decision making. It also means that a particularly vulnerable group of consumers may be 
suffering undue detriment as a result.  

 
x. Separately, investors in Retirement Communities would be significantly less likely to 

invest in new Retirement Communities whilst there is a risk of conversion to 
commonhold. This is because the business model employed by Retirement Community 
operators depends on achieving long-term ongoing returns. If investors had less 
confidence in their ability to achieve such returns they would either build fewer 
communities or pass the risk on in increased prices to residents. Either of these 
outcomes would represent significant consumer detriment – limiting both choice and 
affordability. 

 
xi. Finally, we would be concerned that under current proposals, a minority of residents in a 

Retirement Community may see the level of convenience, care, services and security 
(which often motivated them to buy-in to a housing-with-care development in the first 
place), reduced or removed as a result of a majority resolution of the rest of the 
commonhold association. We are concerned that even if such care and services were 
protected under the terms of the CCS, that such protections could be removed in future. 
In addition, the very fact that an operator was no longer present would mean that the 
risk-transfer element was no longer possible as all risk and liabilities (including criminal 
liability for example in relation to care) would be collectively held by the residents. For 
example, there is now a clear trend for operators to take on liabilities for service charge 
increases, the sinking fund/major repairs, refurbishments and service charge voids when 
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a unit is resold. In return, operators collect an event fee when the unit is resold. In 
practice, this can mean (depending on the model) that residents are no longer liable for 
ANY major repairs, have fixed and capped service charges that do NOT go up at all over 
the time of a unit’s occupation (e.g. a resident could agree to pay £500 per month, but 
this would never go up), their flat may be refurbished at the cost of operator before 
resale, and service charge liabilities for an unsold unit might also be time-limited.  
 

xii. These models have proven very popular with consumers, with more than 90% of 
residents in a retirement village having opted for the ‘fixed service charge’ model in 
return for a higher event fee. These models are far removed from the usual leasehold 
agreement where the leaseholder takes on the vast majority of risk. However, in a 
commonhold system, in the absence of a third party taking on the financial and 
reputational risks associated with the fixed service charge model, the commonhold 
owners would not be able to ‘outsource’ risk.  

 
xiii. The effect of the proposals would once again be to limit choice, convenience and 

affordability for consumers seeking housing-with care.  
 

xiv. As such we would ask that a further exemption be introduced for all specialist housing-
with-care developments – including Retirement Communities.  

Consultation Question 2. 17.2 We provisionally propose that it should be possible to 
convert to commonhold without the unanimous consent of leaseholders. Do 
consultees agree?  

xv. No. 
 

xvi. A minority of residents in Retirement Communities have conditions such as dementia 
which effect their mental capacity and as such are likely to prevent them participating 
fairly and fully in commonhold decision making. Over time, in any given Retirement 
Community, as its residents age there is likely to be more residents with such conditions. 
This would mean that an ever reducing proportion of residents would be adequately 
represented in commonhold decision making and that a vulnerable group of consumers 
would be at risk of suffering detriment as a result.  

 
xvii. The interests of these residents need particular attention and there should therefore be a 

presumption in favour of the existing care, service and increasing risk-transfer 
arrangements which are only possible with a long-term operator onsite which would not 
be the case under commonhold.  
 

xviii. We would also be concerned that under current proposals, a minority of residents in a 
Retirement Community may see the level of convenience, care, services and security 
(which motivated them to buy-in to a housing-with-care development in the first place) 
reduced or removed as a result of a majority resolution of the rest of the commonhold 
association. We are concerned that even if such care and services protected under the 
terms of the CCS, that such protections could be removed in future. In addition, the very 
fact that an operator was no longer present would mean that the risk-transfer element 
(see above) was no longer possible as all risk and liabilities (including criminal liability for 
example in relation to care) would be collectively held by the residents. 
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xix. The effect of the proposals would once again be to limit choice, convenience and 

affordability for consumers seeking housing-with-care.  
 

xx. If commonhold were to be permitted for housing-with-care developments such as 
Retirement Communities we would then advocate that only unanimous resident support 
for such a conversion could be acceptable.  
 

Consultation Question 36. 17.59 We provisionally propose that event fees should be 
prohibited within commonhold, except for any specific circumstances expressly 
permitted by statute. Do consultees agree? 17.60 We invite consultees’ views as to 
whether an exception to the proposed prohibition on event fees should be made for 
specialist retirement properties within commonhold. 17.61 We invite consultees’ 
views as to whether there are any other circumstances (apart from specialist 
retirement properties) in which event fees should be permitted within commonhold.  

xxi. As the Law Commission has acknowledged, deferred fees (“event fees”) can play a 
valuable role in increasing affordability and choice for residents and that these should be 
fully transparent to the consumer from the very start of the purchasing process. ARCO 
entirely supports the Law Commission’s decision on this matter. 
 

xxii. We also accept that statutory change would be required for commonhold associations to 
be able to charge such fees. 
 

xxiii. There would also be a need for the Law Commission to update its own proposals on 
event fees, as these are currently only framed in relation to leasehold properties and not 
to commonhold.  
 

xxiv. As outlined, we have considerable concerns over the suitability of the commonhold 
model for complex multi-service schemes such as retirement communities. Event fees 
are however vital for the financial viability of long-term business models such as ours 
and help to make it viable for such communities to offer care and other services in an 
integrated manner in a way which is convenient for our residents. As such we would 
acknowledge that if such an extension was made and a conversion did take place, the 
community would need to be able to continue to use event fees, which would require 
legal change and also the need to incorporate commonhold in to sector specific 
legislation strengthening consumer rights within the housing with care sector.  
 

xxv. We would argue that the starting point for such legislation should be consumer interests, 
including affordability, choice, convenience and security and that therefore the focus 
should not be on finding a way to patch commonhold onto the sector but instead to 
develop a new form of tenure, such as those which exist in other common law 
jurisdictions such as New Zealand – Occupational Rights Agreements or Licenses to 
Occupy.  

 

Consultation Question 103. 17.219 We ask consultees to provide us with any 
information that they may have of: (1) examples of planning agreements which are 
practicable under leasehold but which would not appear to be feasible under our 



 
 

6 
 

reinvigorated model of commonhold; and (2) services within leasehold developments 
which are being provided at the residents’ expense, but which, if the development had 
been set up on a commonhold basis, would have been provided, if at all, at public 
expense.  

xxvi. As set out above, residents typically move in to housing-with-care developments such as 
Retirement Communities so that they can have convenient and hassle-free access to 
care, services and increasingly the security which comes from the rising trend we are 
seeing of risk being transferred to the operator. 
 

xxvii. In relation to care, there is no certainty that under commonhold, that those residents who 
do not currently receive care would choose to continue with onsite care provision. This 
would mean that the onsite CQC-regulated social care services which are currently in 
many cases being subsidised by  operator (in return for an event fee) might be removed. 
The result of this would be that the benefits of the housing and care model would be 
removed, and the burden of the lack of care provision would then be felt by local 
authorities having to step in to provide care, arrange appropriate alternative forms of 
housing or facilitate a move to a care home. In addition, NHS services would see an 
increase in utilisation due to residents being unable to be discharged swiftly back to their 
homes.  

 
xxviii. It is conservatively estimated that by 2030, Retirement Communities will be saving the 

health and care systems £5.6bn. This would be put at risk under commonhold. 
 

xxix. Other services such as restaurants, gyms, allotments, bistros, libraries etc which 
contribute to residents’ wellbeing would also potentially be at risk as a result of a majority 
vote. Currently many of these services in Retirement Communities are subsidised by the 
operator out of other fees (such as deferred fees which may not be permissible under 
commonhold.) As such many of these services may be lost entirely. 

 
xxx. What is certain is that the very fact of conversion to commonhold would directly remove 

the security and risk-transfer which is increasingly becoming a feature of housing-with-
care developments such as Retirement Communities – as there would be no external 
party to take on ultimate financial liability for maintenance and repairs or criminal liability 
for care and other services or to play an overall role in coordinating them.  

 
xxxi. This would represent very significant consumer detriment as choice, convenience and 

affordability for housing-with-care would diminish.  

Consultation Question 105. 17.221 Which of the following statements best reflects 
your views on the provisional proposals in this Consultation Paper? (1) If these 
proposals are adopted, then developers will be willing to use commonhold for a 
substantial number of developments. (2) Even if these proposals are adopted, 
developers will not be willing to use commonhold unless Government introduces 
financial incentives for them to do so, either directly by offering financial incentives 
for the developers, or indirectly, by offering incentives for purchasers of commonhold 
units. (3) Even if these proposals are adopted, and financial incentives are given, 
developers will not use commonhold for developments unless they are prohibited 
from selling flats on a leasehold basis and they are thus forced to use commonhold. 





 

ARHM RESPONSE TO LAW COMMISSION CONSULTATION 

The Association of Retirement Housing Managers (ARHM) is an organisation committed to improving 
the lives of older people. We achieve this by raising standards in retirement housing.  
Since our formation in 1991, our voluntary board has championed the rights of older leaseholders in 
private and housing association properties. By providing training, events and audit inspections, we 
support landlords to improve their standards and the lives of older people. 
Through our 2016 Government-backed Code of Practice, we ensure leaseholders, their families, 
scheme and site managers and people working in the sector know what retirement housing 
providers legally must do and what they should do. 
We are the largest trade association body for the retirement sector, with around 50 members 
representing more than 90,000 homes across the UK. We are the only body that represents private 
landlords and registered social housing providers. 
 
Our role 
Our mission is to continually raise standards in older people’s accommodation, by promoting best 
practice and ethical management amongst those responsible for retirement housing.  
By setting standards for membership of our association and providing training and education to 
members, we improve the quality and professionalism of the leaseholder retirement sector. 
 
The Code of Practice 
In 2016 the Government approved our updated Private Retirement Housing Code of Practice. This 
sets out the statutory obligations those managing leasehold properties must follow.  
All leasehold retirement schemes should have a copy of the code available for its leaseholders. It is a 
sign that a landlord – whether private or a registered housing provider – is delivering to the highest 
standard.  
 The code can be used as evidence in a court or tribunal case by either a leasehold manager or a 
resident. 
By following the code, managers demonstrate they are committed to providing a professional and 
effective service to their residents, have appropriate training for their employees and are fair in their 
response to any concerns or complaints. 
 
Contact: enquiries@arhm.org 

 
 
The ARHM broadly welcomes the reinvigoration of commonhold as another tenure option in the 
general property market. However we have some distinct concerns that we consider are appropriate 
to highlight to the Law Commission as part of the consultation process. 
 
Your starting premise (1.33 (14)  that ‘commonhold  is intended to be a democratic,  cooperative 

community in which owners actively participate and take responsibility for their 
commonhold. Its structures are intended to foster participation’, seems to be in 
direct contradiction to the reasons why people make a positive choice to purchase 
retirement properties. We know from our membership and working collaboratively 
with other stakeholders in the sector such as Retirement Housing Group and the 



Elderly Accommodation Council that the move to retirement accommodation is a 
lifestyle choice, possibly driven by a crisis situation, for example the death of a 
partner or following illness. Purchasers are looking to devolve responsibilities of 
property ownership rather than being actively involved in the organisation and 
management of their development.  

 
ARHM is concerned that the proposals for commonhold would not safeguard more vulnerable 

leaseholders from younger retirees who may seize the opportunity to convert to 
commonhold to make changes to the services provided in a bid to make savings to 
the running costs of the commonhold and deplete the support which more 
vulnerable leaseholders may well have bought into originally as a positive choice and 
to meet their needs. The proposals contain options for converting to commonhold 
but there is no mention, as far as we can see, to convert back. This perhaps falsely 
gives an impression that commonhold is held as the panacea to the ills of leasehold 
as there is not a 2 way path.   

 
There are well documented concerns regarding the re sale values of retirement properties and 

ARHM is concerned that if the barriers to commonhold are resolved and it becomes 
a form of tenure that developers are willing to build and market there could be 
other negative impacts on resale values with existing leasehold properties seen as 
the ‘cinderellas’ to commonhold. 

 
The 2 proposals set out in the consultation have potential to create issues. Option 1, with non  

consenting leaseholders retaining their leasehold interest would create 
management issues. Option 2 does seem intrusive in spite of the increased 
level of support from 50% to 80% and referring to a tribunal decision in the 
event that there is not unanimous support for the proposal. However on 
balance the ARHM would support option 2 over option 1 as a result of the 
potential management issues. 

 
ARHM support a mandatory reserve fund to be included in the CCS and agree that there should be 

flexibility in determining the amount depending on the scope of the 
development and facilities. Retired leaseholders tend to be concerned with 
the ‘here and now’. It is for this reason that a reserve fund is important to 
ensure that the fabric and structure of the building is sufficiently maintained 
to retain its value and for future sales. If the decision for a reserve fund was 
left to commonhold owners to decide there could be strong feelings against 
it because of financial implications. Directors should not be permitted to 
borrow from the reserve fund; the criteria for the reserve fund must be set 
out clearly to determine what expenditure the reserve covers. 

 
ARHM supports an exception to be made for specialist retirement housing to be exempt from the 

proposal to prohibit event fees in commonhold. The Law Commission has 
recognised from its previous Event Fee study in 2017  that retired 
leaseholders are often ‘asset rich but cash poor’ and the provision of event 
fees can help in subsidising service charges which would otherwise make the 
positive choice about moving into specialist retirement housing 
unaffordable. 

 
 
 



 
ARHM agrees with the proposal set out in 9.36 that professional directors be appointed in the event 

that no one is prepared to take on the responsibility amongst unit owners, 
and that they be appropriately remunerated by the commonhold 
association.  

 
ARHM agrees with the proposals set out in 9.87 9.88 9.90 9.91 9.93 9.94 & 9.96 9.111 9.113 
 
ARHM considers that if the proposals are adopted to reinvigorate commonhold there should also be 

work carried out in tandem to increase knowledge around leasehold. There 
will still be a very significant number of leaseholds in existence, and as we 
have stated previously in the Call for Evidence, our general view is that if the 
reform agenda tackles the vagaries of leasehold e.g. escalating ground rents 
and event fees, that have brought it into disrepute then there would be less 
of a need to bring commonhold to the fore as an alternative tenure. 

 
 
ENDS 
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Response: Reinvigorating commonhold: the alternative to 
leasehold ownership 

Chapter 17: Consultation Questions  

Although not a part of the questions we feel it necessary to comment on what the consultation 
regards as primary examples of where commonhold is better than leasehold as this demonstrates a 
misconception about leasehold. In Section 1.16 on p1 it states that “leasehold owners often do not 
have the same control over their homes as freehold owners. For example, they may not be able to 
make alterations to their homes, or even choose which type of flooring to have, without obtaining the 
permission of their landlord”. This suggests that leasehold landlords are behaving in an obstructive 
way and under commonhold owners will be free to do what they want. 

Freeholds will be self-sufficient units and hence making an alteration or changing the flooring will 
only affect the freehold unit itself and not neighbouring properties. Leaseholds tend to be in co-
habiting buildings and the requirement here is not to make life difficult for one leaseholder but rather 
to protect the other inhabitants who will be affected by the change. Removing a structural wall or a 
fire compartmentation wall in order to increase the living room area serve to put other residents in 
danger. Installing a bathroom above someone else’s bedroom or replacing a carpeted floor with a 
wooden floor may well be attractive for the leasehold owner, but to the leaseholder below these 



 
 
The Association of Residential Managing Agents Ltd,  Third Floor, 2-4 St George’s Road, Wimbledon, SW19 4DP  
 
Tel: 020 7978 2607       Email: info@arma.org.uk 
 

could cause extreme anguish and loss of quiet enjoyment due to the increased sound conductivity, 
flushing, footfall noise etc.  

These examples do not highlight problem with leasehold, rather they highlight problems with 
communal living and remain equally relevant if commonhold rather than leasehold were present. In 
fact, it could be argued that these represent a weakness for commonhold as an independent 
oversight of proposed changes to safeguard third parties will be removed. 

Consultation Question 1.  

17.1 In order to protect freeholders, we provisionally propose that it should only be 
possible to convert to commonhold if either:  

(1) the freeholder consents; or  

(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement, 
and acquire the freehold as part of the process of converting to 
commonhold.   

Do consultees agree?  

Yes on the basis that the criteria for collective enfranchisement are first met as per 
paragraph 3.19 

By keeping the same criteria for collective franchising it will make it harder for 
either party to "game" the system. 

Paragraph 3.31  
  
Consultation Question 2.  
17.2 We provisionally propose that it should be possible to convert to commonhold 

without the unanimous consent of leaseholders.  

Do consultees agree?  

No 

Unlike Enfranchisement it is not possible to segment out willing participants. In 
enfranchisement qualifying leaseholders who wish to take part can fund the 
purchase of the freehold and own shares or be members of the purchasing 
company. Leaseholders who do not wish to enfranchise are not required to pay 
and do not benefit from Enfranchisement and their status and rights remain 
unaffected by the change. 

In the case of commonhold there will be an unfairness if all qualifying leaseholders 
do not consent. Non-participating leaseholders will have to pay nothing and will 
benefit from the protections that leasehold affords them such as section 20. This 
could provide a disincentive to participate. Conversely people who do not wish to 
convert will be required to pay for something they do not want. 

Paragraph 3.41  
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Consultation Question 3.  

17.3 We provisionally propose that only leaseholders who are eligible to participate in a 
collective enfranchisement claim should take a commonhold unit and should be 
able to participate in a decision to convert to commonhold.  

Do consultees agree?  

Yes 

Paragraph 3.54  
Consultation Question 4.  

17.4 If non-consenting leaseholders retain their leases following conversion to 
commonhold (which we call “Option 1”):  

(1) We provisionally propose that it should be possible for conversion to take 
place with the support of long leaseholders of 50% of the flats in the building. 
Do consultees agree?  

No. Conversion to commonhold is not comparable to enfranchisement as the 
management structure and subsequent treatment of costs will be different. Under 
enfranchisement the leases remain the same and the relationship between the 
leaseholders remain the same. Under partial conversion to commonhold there will 
now be a cost schedule for the commonhold related costs, which may include 
improvements to the estate plus cost schedules for leases (with the potential 
delays for major works necessitated by the remaining leaseholds under Section 
20). Leasehold costs are already hard for leaseholders to understand and for 
managing agents/RMC’s/RTM’s to manage. By further complicating the operation 
of a block this can only reduce transparency and create more difficulties. 

Although 100% conversion within current stock, although ideal, is unlikely to ever 
progress it is felt that 50% is too low for the complications that will be brought into 
being. 

(2) We provisionally propose that non-consenting leaseholders should be 
provided with a statutory right to purchase the commonhold interest in their 
unit at a later date. Do consultees agree?  

Yes but with the caveat in (1) that the concept of partial commonhold is rejected. 

(3) We provisionally propose that the right to purchase the commonhold interest 
should replace non-consenting leaseholders’ statutory rights to obtain a 
lease extension and to participate in a collective enfranchisement. Do 
consultees agree?  

No. This is restricting choice on leaseholders who have consciously chosen to 
remain as leaseholders. It will effectively ransom them to commonhold when their 
lease is running down to the 80-year mark. The option should be available to 
convert if they wish or to remain as leasehold. If commonhold is successful the 
market advantage should instead passively influence leaseholders to convert. 
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It would make the job of the managing agent/commonhold association easier in the 
longer term for all leaseholds within a building to convert to commonhold so that 
the administration of the scheme is easier. 

(4) We invite the views of consultees as to whether a purchaser from a 
nonconsenting leaseholder should be required to purchase the commonhold 
interest, as well as the leasehold interest.   

No. Again this is forcing the outgoing/incoming leaseholder to pay the commonhold 
for conversion.  

If this is pursued there must be a standard formula in place to openly calculate the 
cost of conversion, otherwise a leaseholder seller (who may not have cordial 
relations with the commonhold association) can be held to ransom by the 
commonhold over the conversion fee which will have to be paid or the sale will fall 
through. 

(5) We provisionally propose that the leaseholders should be able to require the 
freeholder to take new 999-year leases over any flats not let to qualifying 
tenants and that such leases should automatically be granted over flats let to 
statutorily protected non-qualifying tenants and shared ownership 
leaseholders. Do consultees agree?  

No. Again this complicates the building ownership structure. There will now be a 
commonhold association, original freeholder and leaseholders. It should be an 
option but not a requirement as logically if the acquisition of the commonhold from 
the freeholder was non-consensual this will force hostile parties into a 
management structure together. 

(6) We invite the views of consultees as to whether the non-consenting 
leaseholders’ share of the freehold purchase should be capable of being 
funded:  

(a) by the consenting leaseholders, through the commonhold association 
which holds the commonhold interest;  

(b) by the consenting leaseholders, through a company (owned by them) 
which acquires the commonhold interest;  

(c) by a third-party investor, who acquires a long lease of the 
commonhold unit superior to the non-consenting leaseholder’s lease;  

(d) by granting a leaseback to the freeholder (who may be compelled to 
accept the lease), who acquires a long lease of the commonhold unit 
superior to the non-consenting leaseholder’s lease; and/or  

(e) by any other means.  

All of the above offer a mechanism to fund the initial acquisition, but as previously 
stated there should be a standard formula in place for the subsequent purchase of 
the commonhold be leaseholders. This will need to reflect the lower risk profile of 
the subsequent acquisition, the market differential (if any) of commonhold versus 
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leasehold and of the future income streams of ground rent and further commonhold 
conversion sales.  

The fundamental problem with the funding examples given in the consultation 
document is that the pricing of the purchase envisages the resulting ground rent 
streams belonging, and hence recompensing, the purchaser (commonhold 
association, freeholder or white knight). However recent proposed legislation from 
the Government will restrict ground rent to either peppercorn or perhaps £10 and 
so the basis of the calculation can be undermined by Government intervention. 

Apart from consenting versus non-consenting leaseholders the matter of different 
leaseholders having different lease terms and conditions within a block has not 
been considered. There will be buildings where someone has entered into a lease 
extension or where ground rent amounts have been altered. The examples given 
have used a very simple formula i.e. the freehold costs £15,000 and between the 
five units that is £3k each. What would the calculation be if for example unit A had 
a 999 year lease as opposed to B to E who had only 99 year leases at £100? What 
if B had also extended out to 125 years but as a part of that had negotiated a 
reduction in Ground rent with the freeholder to peppercorn. In these scenarios an 
equal apportionment of the purchase price would not be equitable. How would this 
be calculated? 

Paragraph 3.104  
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Consultation Question 5.  

17.5 If non-consenting leaseholders are to be required to take a commonhold unit 
following conversion to commonhold (which we call “Option 2”):  

(1) We provisionally propose that that qualifying leaseholders of 80% of the flats 
in the building should be required to support the decision to convert. Do 
consultees agree?  

No. 

This is far more attractive from a managing agent point of view than option 1 in that 
100% commonhold will be simpler to operate than mixed commonhold/leasehold. 
However, there are other considerations to be taken into account. 
 

Conversion to commonhold is not comparable to enfranchisement as the 
management structure and subsequent treatment of costs will be different. Under 
enfranchisement the leases remain the same and the relationship between the 
leaseholders remain the same. Under partial conversion to commonhold there will 
now be a cost schedule for the commonhold related costs, which may include 
improvements to the estate plus cost schedules for leases (with the potential 
delays for major works necessitated by the remaining leaseholds under Section 
20). Leasehold costs are already hard for leaseholders to understand and for 
managing agents/RMC’s/RTM’s to manage. By further complicating the operation 
of a block this can only reduce transparency and create more difficulties. 

The compulsory conversion of non-consenting leaseholders to commonhold is an 
invasion of people’s privacy and could be considered a statement that Government 
knows better than the individual as to what is best for them. As the consultation 
notes, not everyone wants to be involved in the management of the block. It is 
possible that, for example, people in their retirement do not wish the additional 
responsibilities. 

Forcing people to pay for a commonhold conversion that they do not want is 
untenable both from a moral but perhaps also from a financial point of view. 
However the examples given of introducing a charge do not provide a reasonable 
way forward (see 3 below) 

(2) We provisionally propose that the leaseholders should be able to require the 
freeholder to take the commonhold unit of any flats not let to qualifying 
tenants and that freeholders should automatically become the unit owner in 
respect of any flats let to statutorily protected non-qualifying tenants and 
shared ownership leaseholders. Do consultees agree?  

No. Again this complicates the building ownership structure. There will now be a 
commonhold association, original freeholder and leaseholders. It should be an 
option but not a requirement as logically if the acquisition of the commonhold from 
the freeholder was non-consensual this will force hostile parties into a 
management structure together. 

(3) We provisionally propose that it should be possible to place a charge over 
non-consenting leaseholders’ units to recover their share of the initial 
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freehold purchase price upon future sale of their commonhold unit. Do 
consultees agree?  

No. Mortgage lenders have historically been unwilling to lend against a property 
where they do not have the first charge. The proposal here is that the new charge 
would take priority over the existing mortgage. The lack of the first charge would 
presumably attract a premium to the mortgage due to the reduced security on 
recovery. 

This model also requires that the sale price of the unit is always higher than the 
purchase price. If it is not then the charge on the cost of commonhold cannot be 
recovered by the giver. Market fluctuations combined with date of purchase and 
sale or distressed sales cannot guarantee the required profit to repay the lender 
based purely upon sale proceeds. To impose a further loss upon the non-
consenting converted leaseholder in order to repay the giver would be 
unreasonable and could significantly harm someone who may already be in a 
vulnerable position. 

If the charge on flat E is in favour of the consenting leaseholders (i.e. A to D in the 
example given) who will own that charge? If it is the commonholders themselves 
what happens to the charge upon commonholder B selling? Does the value of the 
charge forcibly get factored into the sale of the commonhold unit or does the 
commonholder B retain the charge personally and hence has to retain contact with 
his or her previous home until the charge is finally lifted? If the commonhold 
association owns the charge, then when commonholder B sells do they simply lose 
their share of the charge? 

(4) If consultees do not agree, how should non-consenting leaseholders’ share 
of the purchase price be financed?  

The fairest way remains that the other commonholders should finance it. Although 
potentially unfair and liable to abuse and gaming, if the 80% (or whatever 
percentage is agreed) are sufficiently motivated to convert to commonhold it would 
be the most workable solution. After all the 80% are taking away the leasehold 
protections and lack of management required from the 20%.  

(5) We invite the views of consultees as to who should be able to provide such 
finance and take the benefit of the charge. 

The simplest mechanism would be for the mortgager to take the charge against the 
presumably increased value of the flat. In this scenario there is no complication 
with regards to a willing commonholder (e.g. B) later selling and hence trying to 
establish where the charge benefit flows to. Weaknesses in this model are that this 
assumes that there is mortgager and that sale at below original value will result in a 
further loss to the unwilling converter which is unfair. 

(6) We invite the views of consultees as to whether the charge should be set:  

(a) as a fixed amount, representing the non-consenting leaseholder’s 
share of the initial freehold purchase;  
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(b) as that fixed amount, with interest;  

(c) as that fixed amount, adjusted in line with house price inflation;  

(d) as a percentage of the final sale price, representing the percentage 
increase in value of the non-consenting leaseholder’s property interest 
(from leasehold to commonhold) on conversion; or  

(e) in some other way.  

All of the above have weaknesses due to the inherent nature of a charge 
against a flat. If the amount fixed, where is the incentive to give the charge. 
Indeed, inflation will eat away at the charge. If there is a fixed amount with 
interest applied doesn’t this undermine the whole philosophy of why 
commonhold is being re-invigorated i.e. a homeowner not being beholden to 
a third party and paying them interest (akin to ground rent) over time. This 
proposal requires a leaseholder unwillingly converting to commonhold and 
subsequently having to pay interest on a loan that they did not want to a third 
party. Both C & D have as a prerequisite that flat process have to always 
increase all over the country all of the time, otherwise the charge cannot be 
recovered unless it is a further penalty on what will already be an 
unprofitable sale. 

(7) We invite the views of consultees as to what priority this charge should have 
in relation to any pre-existing charges.  

The charge should have secondary priority over a mortgage to avoid any 
penalty rates. 

Paragraph 3.142  
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Consultation Question 6.  

17.6 Where a freeholder or non-consenting leaseholder, who has let his or her flat to a 
non-qualifying tenant on a variable service charge, is required to take a 
commonhold unit on conversion under Option 2, we invite consultees’ views as to 
whether:   

(1) a cap should be placed on the amount of commonhold costs which are 
recoverable from the former leaseholder or freeholder, to reflect the costs 
that are recoverable from the non-qualifying tenant;  

All this does is transfer the problem to someone else. Service charge or 
commonhold contributions are a zero-sum game – apart from the collection of 
reserves any funds collected in excess of budget are, in the case of leasehold, and 
presumably will be in the case of commonhold, returned to the parties that made 
the contribution. Giving one party the benefit of a limit means that all the other 
parties in the scheme must make up the shortfall. 

(2) the non-qualifying tenant’s rights should be altered so that he or she no 
longer has the right to challenge service charge costs after they have been 
incurred, but instead has the same rights to challenge commonhold costs as 
other unit owners; or  

Presumably the tenant has entered into the tenancy under the conditions under the 
lease. The proposition here is to retrospectively change an agreed contract and 
hence assume that both parties will agree, which in this case clearly the landlord 
would not as they will be exposed to financial risk. 

(3) any other approach would fairly protect and balance the competing interests 
of the leaseholder or freeholder, and the non-qualifying tenant.  

None 

Paragraph 3.143  
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Consultation Question 7.  

17.7 Under Option 2, we provisionally propose that:  

(1) those wishing to convert (with less than unanimous consent) should be required 
to seek the prior authorisation of the First-tier Tribunal (Property Chamber) or 
Residential Property Tribunal in Wales (“the Tribunal”); and  

(2) the Tribunal should be required to authorise a conversion to commonhold unless:  

(a) the necessary consents have not been obtained;   

(b) the terms of the CCS do not adequately protect the interests of 
nonconsenting leaseholders; and/or  

(c) the applicants refuse to adopt the Tribunal’s proposed revisions to ensure 
the CCS sufficiently protects the interests of non-consenting leaseholders.   

Do consultees agree?  

With the caveat of the problems with Option 2 it would seem sensible for the Tribunal to 
be required to give prior authorisation and to propose mandatory adjustments to the 
scheme.  

Have the Tribunals capacity to handle this increase in their workload and what will the 
costs be? 

Paragraph 3.144  
  
Consultation Question 8.  
17.8 We provisionally propose that on conversion to commonhold, tenancies granted for 21 

years or less should continue automatically on conversion and that the consent of such 
tenants should not be required in order to convert to commonhold. Do consultees agree? 

    Yes  

Paragraph 3.152  

  

Consultation Question 9.  

17.9 We invite consultees’ views as to whether it should be possible for charges to transfer 
automatically from the leasehold title to the commonhold unit title on conversion to 
commonhold, without requiring lenders’ consent.  

  Only under the option of voluntary leaseholders alone converting (at whatever %age is 
finally agreed) would it be practical to do so. The option of funding using a charge will 
undermine the safety of the mortgage and cause mortgagers to increase their fees in 
response to the perceived risk. In addition, the proposal may force an unwilling 
leaseholder to convert, during which process their mortgager may not be prepared to 
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offer a product. This means that the leaseholder will have to find a new mortgage, accept 
what may be less favourable terms and pay the costs of re-mortgage. 

Paragraph 3.172  

  

Consultation Question 10.  

17.10 We have set out two options for setting the threshold of leaseholder support which should 
be required to convert to commonhold. The first would be to require leaseholders (who 
are qualifying tenants under enfranchisement legislation) owning at least 50% of the flats 
in the building to consent, provided nonconsenting leaseholders are able to retain their 
leasehold interest on conversion to commonhold (Option 1). The second would be to 
require leaseholders (who are qualifying tenants under enfranchisement legislation) 
owning at least 80% of the flats in the building to consent, on the basis that non-
consenting leaseholders are required to take a commonhold unit on conversion (Option 
2).   

17.11 We invite consultees’ views as to whether they prefer Option 1 or Option 2.   

Option 1 is preferable to Option 2 in that it does not enforce commonhold on anyone and does 
not result in potentially onerous mortgage risks and costs on someone who merely does not 
want to convert. Imposing of commonhold upon someone who has bought their home leasehold 
and may have reasons (such as an unwillingness to want to manage the property) is morally 
wrong. Option 1 is also simpler in terms of the provision of mortgages. 

Option 1 does however make what is already a complicated structure, namely that of 
apportioning costs against a lease into a much more complicated arrangement. In option 2 
there will be costs at the commonhold association level that only commonholders pay. There 
will be costs at the commonhold contribution level that commonholders and leaseholders pay. 
There will be costs under leasehold that the leaseholders pay, perhaps with a different 
percentage than commonholders (for example, it would be possible for the commonholders to 
agree that in the new scheme each commonholder only pays an equal share of costs, whereas 
under the extant lease the leaseholders would pay according to their floor square footage). 
Option 1 should therefore be employed when far more than just 50% of leaseholders wish to 
convert. 

. 

17.12 We invite consultees’ views as to any other options for setting the threshold of 
leaseholder support for conversion, other than Options 1 and 2, which strike an 
appropriate balance between the interests of those wishing to convert and 
nonconsenting leaseholders and provide a mechanism for financing the freehold 
purchase.  

  Please see above comments 

Paragraph 3.182  
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Consultation Question 11.  

17.13 We provisionally propose that, where the freeholder refuses to consent to 
conversion, the leaseholders will need to follow the collective enfranchisement 
process to purchase the freehold in order to convert to commonhold.   

Do consultees agree?  

Yes 

Paragraph 4.18  
  
Consultation Question 12.  

17.14 We provisionally propose that, to simplify the procedure for converting to 
commonhold, any consents given in support of the conversion should not 
automatically lapse after 12 months.   

Do consultees agree?  

To have an indefinite consent is not attractive. A time limit should be set and 12 
months seems reasonable but there is no objection for a longer period. However 
over two years would seem excessive. 

17.15 We invite consultees’ views as to whether leaseholders should be able to withdraw 
their individual consent to conversion after the Claim Notice has been served, or 
whether leaseholders should be required to make a collective decision no longer to 
proceed with the conversion.  

Circumstances change for everyone and to have no ability to withdraw from a 
consent once given is inequitable. If enough people change their mind (for example 
when the full cost of conversion becomes known) such that the 50% or 80% 
threshold are no longer available is would be inequitable to press on regardless as 
that way the now minority can overcome the wishes of the majority. 

Paragraph 4.43  
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Consultation Question 13.  

17.16 We provisionally propose that (in addition to the freeholder) it should be possible 
for leaseholders who are in the process of acquiring the freehold by collective 
enfranchisement, to apply to HM Land Registry to create a new commonhold.   

Do consultees agree?  

No. This predisposes the percentage of leaseholders that wish to convert to 
commonhold has to be the same as those that wish to collectively enfranchise. As 
detailed in Q4 the two processes cannot be compared on a like for like basis.  

17.17 We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be granted new security over the 
commonhold unit after conversion, a deed of substituted security provided to HM 
Land Registry will act as sufficient evidence that this condition has been fulfilled.   

Do consultees agree?  

Yes 

Paragraph 4.49  
  
Consultation Question 14.  

17.18 Where the freehold of the building is owned by the leaseholders collectively 
through a freehold management company (a “FMC”), we provisionally propose that 
the common parts of the building should be transferred to a new commonhold 
association as part of the process of conversion to commonhold (rather than the 
FMC changing its articles to become a commonhold association, where this is 
possible).   

Do consultees agree?  

Yes 

Paragraph 4.59  
  

Consultation Question 15.  

17.19 We invite consultees’ views as to whether, taking into account our provisional proposals 
set out in questions 11 to 14, the conversion procedure would operate satisfactorily.  

17.20 We invite consultees’ view on what changes could be made to simplify the procedure and 
make it more cost-effective.  

  The conversion process as set out is flawed as per Q13 in that we do not agree that 50% 
is the correct level for conversion to commonhold, but that is the % that will be needed to 
be to make this particular process work. 

Paragraph 4.61  
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Consultation Question 16.  

17.21 We provisionally propose that any new management structure needs to meet the 
following objectives:  

(1) Provide the ability to separate out the management of a variety of different 
interests within the same development, in particular by:  

(a) differentiating voting rights, so that those affected by a decision are 
entitled to participate in making that decision, and no one else is able 
to do so; and  

(b) allowing shared costs to be allocated in different ways to ensure that 
only those benefitting from a service pay for it.   

(2) Provide a framework which can be used to regulate the relationship between 
more than one building where there are shared areas, such as shared car 
parks or gardens.  

(3) Strike an appropriate balance between standardisation and flexibility.  

(4) Facilitate consumer protection to ensure that abuses that have arisen in the 
residential leasehold context cannot be transposed into commonhold.  

Do consultees agree?   

It would be equitable for parties to have a say and contribute only to areas that 
affect themselves and under commonhold a mechanism to do so should be 
provided. However, this seems to highlight a weakness of commonhold over 
leasehold. Individual leases can specify, via schedules, exactly what each lease 
should contribute concerning each expense category. Unless you introduce layers 
of complexity to commonhold, which goes against one of the reasons for 
introducing it, commonhold does not allow such flexibility. The simple example 
given of a single commonhold demonstrates that a commonhold unit would pay a 
fixed proportion to costs regardless of what those costs are or even to which 
building it applies to (i.e. Building A paying for Buildings B’s concierge and gym). 
Introducing a more complex system of interleaved commonholds again does not 
solve this issue – for example if Building A commonhold includes the parking 
space, Building B must contribute towards it but will have no voting rights on that 
expenditure. The alternative posed, that of highly complex and specific umbrella 
and sub-commonholds designed on a per building basis undermines the perceived 
advantages of commonhold – that of simplicity, ease of understanding and cost 
reduction (in terms of conveyancing). Introducing such complexity also increases 
the time required to manage the block, with residents sitting not only on their own 
block board(s) but also on the umbrella board. Getting agreement on how to share 
and allocate costs could require considerable time. . 

17.22 Are there any other objectives which should be added to the list above?  

          Ease of understanding for the commonholder 

Paragraph 5.15  
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Consultation Question 17.  

17.23 We provisionally propose that commonholds with sections (which are not individual 
corporate bodies) should be introduced as a management structure to make 
commonhold workable for more complex developments.   

Do consultees agree?   

Of the mechanisms proposed sections are preferable than flying or umbrella 
commonholds in that they are relatively simpler and more cost effective. However, 
it must be stated that one of the prime attractions for commonhold, that of simplicity 
and ease of understanding for when people move between buildings will be lost. 
The sections model will require complex financial contribution calculations and 
voting rights. It must be questioned if commonhold caters for anything other than 
very vanilla and simple residential blocks. 

The difficulty in getting a complex structure of section committees each to get a 
meaningful vote involving a significant percentage of the owners, combining those 
into an overall budget and issuing timely CC demands should not be overlooked, 
both in terms of manpower and delay. The budget and calculations can only really 
be completed once all parties have voted and submitted their agreed requirements. 

The management fees for a block will very likely increase greatly by the 
introduction of sections. Instead of a managing agent having to deal with a single 
entity, such as a landlord or RMC/RTM, to define and agree a budget and to meet 
with regularly to report on day to day activity, expenditure and receive instructions, 
the managing agent will have to deal with a number of separate boards, greatly 
magnifying the workload.  

Accounting would be more complex and it would be worth considering enshrining in 
the CCS a common accounting year between the sections and common area that 
cannot be changed. A change to an accounting year in one section would only 
affect that section but would put that section out of synchronisation with the 
common section (e.g. roads etc). Again, not impossible to manage but it would add 
administration (and hence costs) and serve to make a complex situation even more 
so.  

The stated “underlying ethos” of commonhold – the idea of collective democratic 
responsibility for the development, where unit owners have similar interest” does 
not reflect the day to day situation found (particularly in large complexes) whereby 
a significant percentage (e.g. 40%) of the units will be buy-to-let and hence the 
owners will have different drivers than owner/occupier units. This is also a problem 
in leasehold. 

17.24 If consultees do not agree, do consultees prefer either the flying 
commonhold model or layered commonhold model? If so, how do consultees 
suggest addressing the issues with these models?   

Both these models are inherently weaker than the sections model, particularly the 
umbrella association version which is highly complex and potentially expensive to 
run. 
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17.25 Are consultees aware of any other options we should be considering?  

          No 

Paragraph 5.55  

  
Consultation Question 18.  

17.26 We provisionally propose that it should be optional, rather than mandatory, for a 
section committee to be set up for each section in a commonhold.  

Do consultees agree?  

Yes. 

17.27 If consultees disagree, which powers do consultees think should be given 
compulsorily to those committees?  

           N/A 

Paragraph 5.71  
  

Consultation Question 19.  

17.28 We invite consultees’ views as to whether delegation to section committees should be 
collateral or exclusive; whether this should vary for different powers; or whether it should 
be for each commonhold to decide.  

  Delegation should be collateral as to exclude the commonhold directors from decision 
making will introduce an additional layer of administration and delay. Furthermore, the 
section committees are non-body corporate and hence will be unable to effectively 
contract with a supplier, leaving the commonhold association left liable for decisions in 
which the CA directors have had no say. 

  The concept of layered management, featuring a commonhold association supported by 
section committees may be attractive in terms of the politics of each section having a say 
in what expenditure it incurs. However, from a Managing Agent point of view this is 
unworkable as the MA will receive different and perhaps conflicting instructions from 
different parties (most of whom it is not legally contracted to). It is a sure-fire recipe for 
dispute. 

  In the proposal it is unclear how a commonholder would be able to dispute the 
recommendations of a section. For example, if in a section comprising of ten flats, if six 
flats choose to employ a concierge at a cost of £60,000 and four flats do not agree, does 
the majority simply rule? Is there any test of the reasonableness of the costs? 

Paragraph 5.78  
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Consultation Question 20.  

17.29 We invite consultees’ views as to whether:  

(1) directors should be able to revoke or alter the powers delegated to a section 
committee as they wish;   

(2) section committees affected by an alteration of delegated powers should be 
given the ability to apply to the Tribunal; or  

(3) the directors should have to apply to the Tribunal in order to alter or revoke a 
delegation.  

As directors are elected officials and can presumably be removed they should be 
able to revoke or alter powers designated to a section. As noted this could cause 
concern where someone has bought into a commonhold on the assumption of 
delegated powers and having these removed causes dismay. Referral to an 
arbitration service by the section committee would seem equitable. 

Paragraph 5.81  
  
Consultation Question 21.  

17.30 We provisionally propose that a new section should be able to be created by:  

(1) the developer, at the outset; and  

(2) the commonhold association at a later date.   

Do consultees agree?  

Yes 

17.31 If the commonhold association is allowed to create sections after it has been set 
up, we provisionally propose that this decision should be approved by special 
resolution, with the additional requirement that at least 75% of the total votes held 
by the unit owners who would be part of the new section must have been cast in 
favour of creating the section.  

Do consultees agree?  

Yes 

17.32 We provisionally propose that unit owners affected by the introduction of a new 
section should be given the option of applying to the Tribunal.  

Do consultees agree?  

Yes 

Paragraph 5.88  
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Consultation Question 22.  
17.33 We provisionally propose that qualifying criteria for sections should be introduced, 

so that sections can only be created to give separate classes of vote to:  

(1) residential and non-residential units;  

(2) non-residential units, which use their units for significantly different purposes;  

(3) different types of residential units (such as flats and terraced houses);  

(4) separate blocks in the same development; and  

(5) other premises falling within the commonhold which, in the interests of 
practicality and fairness, should form a separate section.  

Do consultees agree? Are there any other criteria which consultees feel should be 
added to the list?  

Yes 

Paragraph 5.94  

  
Consultation Question 23.  

17.34 We provisionally propose that it should be possible for sections to consist of a 
single unit.  

Do consultees agree?  

Yes 

Paragraph 5.96  
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Consultation Question 24.  

17.35 We provisionally propose that to combine two or more sections, a special resolution 
of the commonhold association should be required. Additionally, 75% of the votes 
cast by the unit owners in the sections that are to be combined must have been in 
favour.  

Do consultees agree?  

Yes 

17.36 We provisionally propose that unit owners affected by sections being combined 

should be given the right to apply to the Tribunal as an additional protection. Do 

consultees agree?  

Yes 

17.37 We provisionally propose that there should be no criteria which must be met before 
two or more sections in a commonhold can be combined.  

Do consultees agree?  

Yes 

Paragraph 5.101  
  

Consultation Question 25.  

17.38 We invite consultees’ views as to whether statutory development rights should apply 
automatically so as to avoid the need to reserve express rights in the CCS.   

         Yes 

17.39 We invite consultees’ views as to whether such statutory rights should be drawn widely to 
include all matters which are likely to apply in commonhold developments, including (but 
not limited to) the right to add land, to make consequential variations to commonhold 
contributions and voting rights, and rights of access.  

          Yes. Given that the circumstances surrounding each development will be different the 
rights should be wide-ranging and allow flexibility. 

Paragraph 6.65  

  



 
 
The Association of Residential Managing Agents Ltd,  Third Floor, 2-4 St George’s Road, Wimbledon, SW19 4DP  
 
Tel: 020 7978 2607       Email: info@arma.org.uk 
 

Consultation Question 26.  

17.40 We provisionally propose that there should be no specific statutory provisions for 
the appointment of developers’ directors. Instead, a developer’s ability to appoint 
directors should depend on the number of units it retains.  

Do consultees agree?  

Yes. 

However, instead of the developer losing all its directors at below 25% of units 
owned it should retain a proportional number regardless rather than all the 
developers’ directors ceasing (para.6.14 (2). The developer owns the flat so should 
enjoy the same basic rights as a purchaser. 

17.41 We provisionally propose that developers should be able to exercise all voting 
rights associated with the units of which they are the registered owners.  

Do consultees agree?  

Yes 

Paragraph 6.67  
  
Consultation Question 27.  
17.42 Currently, the Commonhold Regulations place certain restrictions on a developer’s 

exercise of development rights:  

(1) the developer must not exercise rights in a way which would interfere 
unreasonably with unit owners’ enjoyment of their units or their ability to 
exercise rights granted by the CCS;  

(2) the developer may not remove land from the commonhold which forms part 
of a unit unless the owner of that unit provides written consent;  

(3) any damage caused to the commonhold land by the developer should be 
remedied as soon as reasonably practicable; and  

(4) the developer may not exercise development rights if the works for which the 
right was granted have been completed (excluding the developer’s right to 
market units).  

17.43 We invite consultees’ views as to whether any further restrictions should be 
introduced on the use of development rights: in particular, whether a time limit 
should be imposed on the exercise of these rights (and if so, what this time limit 
should be).  

          A time limit would seem to make sense as long as it allowed the developer 
sufficient flexibility to amend the scheme to accommodate changes over what may 
be a multi-year development. Once all the sections of the development have been 
commenced (and it should be remembered that it is in the developer’s interest to 
sell all the units as quickly as practicable) the development rights should cease. 
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Paragraph 6.69 

  

Consultation Question 28.  

17.44 We provisionally propose that “anti-avoidance” provisions should be introduced to 
ensure that the developer does not attempt to secure a greater degree of control 
by:  

(1) taking powers of attorney from the purchasers (or seeking to control votes in 
any other way); or   

(2) attempting to control how unit owners vote by inserting terms in the purchase 
contracts.  

Do consultees agree?  

Yes 

Paragraph 6.71  

  

Consultation Question 29.  

17.45 We invite consultees’ views as to what advantages there are (if any) of the transitional 
period in the registration procedure for new commonhold developments.  

         The transitional phase allows a developer to respond to the changes in circumstances 
that happen during the course of development. Some schemes can take years or even 
decades to complete and so to have no flexibility would be counterproductive and 
encourage developers to parcel up developments instead into smaller, discreet 
developments that do not benefit from shared facilities. 

          The consultation is rightly concerned at potential abuse of power by the developers but 
given that the incentive is for the developer to make the scheme (both built and unsold) 
as attractive as possible to potential purchasers it seems counter-productive for the 
developer to attempt to exert unfair influence. 

Paragraph 6.72  

  

Consultation Question 30.  

17.46 We invite consultees’ views as to whether any requirements of company law (such as to 
make an annual confirmation statement, and to file accounts) should be relaxed for 
commonhold associations.  
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          No 

          The Commonhold is a UK company and as such abide by company law. The 
requirements are not unduly onerous and the inability of directors to fulfil such simple 
requirements must bring into question someone’s fitness to be a commonhold director 
and they should be replaced. 

Paragraph 7.67  

  

Consultation Question 31.  

17.47 We invite consultees’ views as to whether there are particular difficulties in applying 
CVAs to commonhold associations.  

17.48 We invite consultees’ views as to whether the CVA procedure needs any adaptations to 
make it more relevant and effective in dealing with commonhold associations in financial 
difficulties.  

          The consultation looks, as directed, only at making matters easier for the commonhold. 
When discussing insolvency, it is certainly easier for commonhold if a CVA was in place 
given that this requires the counterparties, who may be small struggling businesses, to 
agree to the terms.  

          As a point of principal, the consultation does not take into account these counterpart firms 
– the question of the commonholders being able to reacquire their freehold from the 
liquidator or the Crown, shorn of their old debts, is attractive for commonholders. But 
what about the innocent firms that will have had the money owed to them simply wiped 
away without any stigma or consequence attached to the directors of the commonhold? 

Paragraph 7.68  

  
Consultation Question 32.  

17.49 We provisionally propose that it should not be possible for creditors directly to 
petition for a commonhold association to be wound-up, and a liquidator appointed. 
Instead, a petition could lead to the court appointing a commonhold administrator, 
who would carry out the necessary duties.  

Do consultees agree?  

The concept of a specialist commonhold administrator has some attractions. That 
the administrator will completely replace the directors (para 7.54) does raise some 
issues. 

The consultation looks exclusively at the financial aspects of managing the 
commonhold out of debt. What about the practical aspects? Who will deal with 
disputes between neighbours? Who will check on contractor performance? Who will 
deal with general administration? If these roles are expected to be undertaken by 
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the administrator given the latter replaces the directors, there will be a charge 
involved which will further add to the associations debts. 

17.50 We provisionally propose that a commonhold administrator should then be able to 
petition for the association to be wound-up only if the commonhold association is 
irretrievably insolvent.  

Do consultees agree?  

Yes.  

Playing devil’s advocate what protection is there to stop the commonhold 
administrator waiting until the very last moment, thereby maximising its fees but 
depleting the accounts, before handing over to the liquidator? 

Paragraph 7.70  
  
Consultation Question 33.  
17.51 We provisionally propose that the law should be clarified to ensure that there is a 

presumption that, on the insolvency of a commonhold association, a successor 
association should usually be appointed.  

Do consultees agree?  

Yes 

17.52 We invite consultees’ views as to whether there are circumstances in which it would 
not be appropriate for the court to appoint a successor association and, if so, what 
these circumstances are.  

          If the court believes that the insolvency has been engineered by the 
commonholders in order to avoid the repayment of debt 

17.53 We provisionally propose that the court should have discretion as to whether to 
impose conditions for a successor association to be appointed.  

Do consultees agree?  

Yes 

17.54 We invite consultees’ views as to:  

(1) what conditions might be imposed; and  

(2) if the court’s discretion is to be structured, what factors the court should take 
into account.  

refer 17.52.  

The court should also take into account the suitability of the directors to 
recommence managing the commonhold. Perhaps a condition should be that the 
succession order should prohibit the same directors as before from being officers of 
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the succession company unless the court specifically deems otherwise (e.g. no-
fault) 

Although not an answer to this question a general point to raise is the proposal that 
all commonholds will be structured as company limited by guarantee and that all 
unit holders shall have the right, which cannot be opposed, to be a member. How 
will this work with respect to current stock? Currently the easiest way to raise funds 
is to form a company limited by shares and to sell the shares to interested 
leaseholders as and when they wish to participate in order to fund the purchase of 
the freehold. Not all leaseholders will wish to participate which is why a shareholder 
company is the most equitable. This also means that post acquisition a leasehold 
can be converted to a commonhold via the sale of an additional share at a premium 
to be agreed (given that the risk profile is now much reduced as the freehold has 
now been bought the share value should be higher).  

Does the proposal here require the “conversion” of the company from limited by 
shares to limited by guarantee? Such a “conversion” requires a new company to be 
formed, with new company number, VAT registration, transfer of contracts etc. In 
essence it is not a conversion but a dissolution, formation and transfer which is not 
a straightforward process. 

Paragraph 7.72  
  
Consultation Question 34.  
17.55 We provisionally propose that, if a liquidator is appointed to wind up a commonhold 

association, he or she should not be able to demand further contributions from the 
unit owners to reduce the level of indebtedness of the association.  

Do consultees agree?  

No 

Although placing people’s homes at risk is an unpalatable prospect, the unit 
holders here are the beneficiary of the commonhold and as such should accept the 
consequences of their actions. The example given is a claim due to a third party 
being injured on the common parts. This can be protected against by placing 
adequate insurance in the first place and is not unique to commonholds. Why 
should innocent creditors, many of whom will likely be small companies with staff to 
pay, be denied their funds in order to avoid hardship to commonholders to whom 
they have already delivered goods or a service. 

If the commonhold association debts are sufficient to require a liquidator, if the 
latter cannot pursue the commonhold unit holders for finance how else can debts 
be reduced over time (with the additional cost of a liquidator on top) apart from 
selling off assets to the long-term detriment of the commonhold. 

17.56 We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the 
unit owners to make up for the shortfall in contributions from members who are 
bankrupt or from whom it is impossible to recover their contributions.  
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Do consultees agree?  

No 

Unit owners who are bankrupt or in “impossible” financial conditions still have an 
asset, their unit. Sale (or re-mortgage) of the asset does not automatically mean 
that someone is homeless – instead that they need to downsize. An appeals 
process can be put in place for extreme cases of hardship, to be determined by a 
court. 

Paragraph 7.76  

  
Consultation Question 35.  
17.57 We provisionally propose that it should be possible for the CCS to impose 

restrictions on the short-term letting of units.  

Do consultees agree?  

Yes, but with caution. The arrival of Airbnb style lets can cause great difficulty in 
leasehold and indeed any form of communal living. As the consultation points out 
by contrast some people may have perfectly reasonable requirement to let out their 
flats short term such as working away from home for a period, tending a relative or 
post traumatic care. Research could be made into the average, median and 
longest stays on Airbnb and similar style portals to determine what constitutes a 
holiday let. For example, a ban on sub two-week stays could eliminate the bulk of 
Airbnb style lets but still leave scope for the exceptions mentioned. 

17.58 We invite consultees’ views as to how to ensure that any restriction on short-term 
letting does not prevent units being rented in the private or social rented sector. In 
particular:  

(1) in relation to the private rented sector, we invite views on whether any 
restriction imposed by a CCS should be confined to lettings made for less 
than six-months, or for any other specified period;  

Refer 17:57. 

(2) in relation to the social rented sector, we invite views on whether any 
restriction imposed by a CCS should not be able to apply to particular 
landlords, such as registered providers of social housing and housing 
associations, or whether there are other ways of ensuring that such lettings 
cannot be prohibited in the CCS.  

No comment. 

Paragraph 8.35  
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Consultation Question 36.  

17.59 We provisionally propose that event fees should be prohibited within commonhold, 
except for any specific circumstances expressly permitted by statute.  

Do consultees agree?  

Care has to be made as to what is defined as an event fee. The consultation 
defines them as terms “requiring the leaseholder to pay a fee on the occurrence of 
certain events, such as sale, sub-letting or change of occupancy”. Where such fees 
are identified within the lease as additional to service charge and reserve fund 
payments they should be prohibited (excepting residential care homes as per 
17:59).  

However if they are to be taken to include fees paid to the landlord or managing 
agent in exchange for the administration and issuance of licences to sub-let or to 
produce sales packs these are legitimate administration fees that cannot be 
included in the normal service charge fees as they benefit a single leaseholder and 
thus it would be inequitable to expect all leaseholders to indirectly pay for such 
work via an increased service charge or management fee. 

17.60 We invite consultees’ views as to whether an exception to the proposed prohibition 
on event fees should be made for specialist retirement properties within 
commonhold.  

          ARMA has no direct experience of this sector but anecdotal presentations and 
meetings suggest that certain retirement schemes pay for additional services 
(lounge areas, hairdressers etc) out of event fees and that up-front sales prices are 
reduced in exchange for later fees upon selling, making units easier to buy for 
asset-rich but cash-poor retirees. This seems reasonable as long as this option is 
made completely clear at the point of sale. 

17.61 We invite consultees’ views as to whether there are any other circumstances (apart 
from specialist retirement properties) in which event fees should be permitted 
within commonhold.  

          No comment 

Paragraph 8.43  
  

Consultation Question 37.  

17.62 We invite consultees’ views as to whether any further restrictions should be put in place 
to limit which local rules may be added to the CCS.  

          No comment. 

Paragraph 8.47  
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Consultation Question 38.  

17.63 We provisionally propose that a higher threshold for amending the CCS should be 
introduced, which may apply to some or all local rules.  

Do consultees agree?  

Yes. People will be buying into a commonhold on the basis of the CCS and local 
rules at the point of sale. There needs to be some certainty that those rules will not 
be changed lightly – for example by a simple majority of people present at a 
meeting (which will disadvantage non-resident owners). It is notable in the 
consultation that in para 8:20 it states that a criticism of the current law is that “the 
CCS can too easily be changed at a later date” but in para 8:18 it states that of the 
31 current commonholds all who wished to change the CCS were “unable to do so 
usually because they could not obtain the required number of votes in favour of 
change”. It must be taken into context in each case as to what the proposed 
change actually was. 

17.64 We invite consultees’ views as to:  

(1) what voting threshold should be required to amend local rules;   

To make such a fundamental change to local rules should not be undertaken lightly 
– instead the emphasis should be on getting the rules right in the CCS upon 
formation of the commonhold. Later changes could have a material effect on 
people (banning pets for example) and should require a special written resolution 
to ensure that non-resident owners are heard. In other words, 75% of all the votes 
in the commonhold must be in favour. This puts the onus on those wishing to make 
the change to garner the requisite level of support as opposed to the alternative 
example given whereby a small minority based on a % of physically present 
quorum can effect a change and require the silent majority to hold another meeting 
to overturn it. 

(2) when there should be a right to apply to the Tribunal in relation to 
amendments of the CCS; and  

In principle if the 75% of the whole commonhold population rule outlined in 17.64 
(1) has been achieved there should no opportunity of overturning the change to the 
local rule unless it violates someone’s rights. Otherwise many majority decisions 
will end up being contested and drawn out, particularly if there is a vexatious unit 
owner present. Should the local rule change be financially onerous to someone 
(e.g. four flats reallocating costs heavily against a fifth, the Tribunal should be 
asked to rule on fairness. 

(3) whether the threshold should be the same for amending all local rules, or 
whether rules should be differentiated. If consultees are of the view that rules 
should be differentiated, we invite views as to how the threshold for 
introducing a rule in an area on which the CCS is currently silent should be 
determined.  

Having different thresholds for each rule introduces two levels of complexity. 
Firstly, when the CCS is being first drafted is it reasonable to expect people to be 
able to foresee and agree a different level for each specific rule. Secondly once in 
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place it will be more difficult to manage of every commonhold has a different set of 
rules with a different threshold for each rule and which will vary between 
developments. One of the benefits for managing agents is purported to be ease of 
management via standard rules and this serves only to re-introduce the level of 
complication between properties that current leases exhibit. 

Paragraph 8.68  

  
Consultation Question 39.  

17.65 We provisionally propose that the mandatory provisions of the CCS should be 
contained in the regulations, but not be reproduced in the CCS.   

Do consultees agree?  

Yes 

17.66 If so, we invite consultees’ views as to whether the directors of the commonhold 
association should be under a duty to provide copies of the most up-to-date 
standard provisions contained in the regulations, along with a copy of the CCS, to 
any new purchasers, and should provide copies of the updated standard 
provisions to all unit owners as and when changes are made.  

          This is unnecessarily onerous. The most up-to-date standard provisions should be 
supplied to the purchaser via their estate agent at point of sales enquiry - 
otherwise there is a risk that, as per leasehold today, people only realise the rules 
of their new home far too late in the process. As per buildings insurance it could be 
made mandatory to provide a copy of the latest CCS on a noticeboard in the 
building.  

Paragraph 8.77  
  
Consultation Question 40.  

17.67 Should our provisional proposals to introduce sections be implemented, we 
provisionally propose that it should be possible to add schedules to the CCS, 
where the rights and obligations applying to a specific section can be collated.  

Do consultees agree?  

We are opposed to sections in mixed-use and multi-block developments owing to 
the practical difficulty in getting several section boards in a building to agree their 
own budget plus their contributions to the communal budget, this representing a 
very difficult administrative hurdle to overcome in time for a budget to be issued 
and fees collected.  

However, if sections are to go ahead it would make sense that schedules to the 
CCS are used. 

Paragraph 8.80  
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Consultation Question 41.  

17.68 We invite consultees’ views as to whether there are any new terms, other than those we 
have asked about in this Consultation Paper, which should be added to the prescribed 
terms of the CCS (that is, rules which should apply to every commonhold, rather than 
local rules which can optionally be adopted by individual commonholds).  

          No comment 

Paragraph 8.83  

  
Consultation Question 42.  

17.69 We provisionally propose that the procedure for the election of directors of a 
commonhold should be simplified, so that the prescribed articles of association provide 
that directors should be elected at a general meeting, and also may be coopted by the 
existing directors.  

Do consultees agree?  

Yes 

Paragraph 9.32  
  
Consultation Question 43.  

17.70 We provisionally propose that, if a commonhold association cannot find members  
able and willing to serve as directors, and is also unwilling to appoint professional 
directors, any member of the association should be able to apply to a court or tribunal 
for professional directors to be appointed, who would then be paid by the association.  

Do consultees agree?  

Yes 

17.71 We provisionally propose that, if members should be able to make such an application, 
then someone with a mortgage or other charge over a unit should also be able to do so.  

Do consultees agree?  

Yes 

17.72 We provisionally propose that, if it should be possible for an application to appoint 
directors to be made, it should be heard by the First-tier Tribunal (Property Chamber) (in 
Wales, the Residential Property Tribunal).  

Do consultees agree?  

Yes 

Paragraph 9.36  
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Consultation Question 44.  

17.73 We invite consultees’ views as to whether a problem is likely to arise whereby a 
single investor, or a group of investors, who own a majority of units, run a block in 
their own interests in order to “squeeze out” other owners.  

          In theory this is possible, but it would require a significant capital investment by the 
potential “squeezer” and likely a long time to achieve the “squeeze”. It seems an 
unlikely scenario. 

17.74 If it is felt that problems are likely to arise, then we invite consultees’ views as to the 
following:  

(1) whether the concept of “persistent failure to comply with the CCS in some 
material respect”, offers a satisfactory basis upon which a court or tribunal 
could intervene on an application by a unit owner;  

Yes 

(2) whether such applications should be made to the court or the Tribunal;  

The Tribunal or under the proposal the new Housing Court 

(3) whether, the court or Tribunal should have the power to appoint directors, 
and to make the supplementary orders set out in paragraph 9.48 above, 
should they be required;  

Yes.  

Presumably payment levels would be set by the Tribunal and the cost of the 
professional directors placed against the Commonhold contribution. What would 
happen in the case of existing stock should partial commonhold be combined with 
partial leasehold in a block? Would the cost also be considered against the 
leasehold service charge akin to a management fee? 

(4) whether it would be necessary for the court or tribunal to exercise continuing 
supervision over the directors who were appointed; and  

The professional directors could be left to their own devices but be fast-tracked 
back to the Tribunal if unit owners feel that they are not doing their job. 

(5) whether other solutions could be used to address the difficulty.  

No comment 

Paragraph 9.51  
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Consultation Question 45.  

17.75 We seek consultees’ views on whether their experience with other leaseholder 
controlled companies (Freehold Management Companies, Residents’  
Management Companies and right to manage companies) leads them to believe 
that provisions for proxy voting may be abused, and, if so, in what way or ways.  

This has not been our general experience. In fact, the opposite tends to be true in 
that it is difficult to get engagement and usually only very few proxies are made 
available and generally these are assigned to the chair. 

17.76 We further seek consultees’ views on whether any such abuses could be prevented 
or mitigated by:  

(1) a restriction on the number of proxy votes that any individual might hold; or  

All proxies or involvement should be welcomed.  

          (2) some other device (please specify).  

You could allocate proxies randomly to directors, but this undermines the point of a 
proxy i.e. giving your vote to someone who has agreed to vote on matters on your 
behalf in the manner that you request 

Paragraph 9.58  
  
Consultation Question 46.  
17.77 We provisionally propose that legislation should deem that the commonhold 

association has an insurable interest in the parts of the building which are owned 
by the unit owners.  

Do consultees agree?   

Yes 

17.78 We provisionally propose that legislation should require the commonhold 
association to reinstate or rebuild (as appropriate) the whole of a horizontally 
divided building – including the parts owned by the unit owners – in order to satisfy 
the indemnity principle within insurance law.  

Do consultees agree?  

Yes. And attention should be paid to alternative accommodation costs i.e. if the 
building is destroyed the inhabitants should be covered for the cost of moving and 
living elsewhere until the building is restored to habitation. 

17.79 We invite consultees’ views as to whether any other legal difficulties would arise in 
arranging buildings insurance for commonholds which have not been addressed by 
these proposals.  

No further difficulties foreseen as long as the unit holders are made fully aware of 
the decisions being made regarding insurance contracts.  
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Paragraph 9.87  

  
Consultation Question 47.  

17.80 We provisionally propose that the CCS should be amended so as to require that 
either a copy of the buildings policy and schedule, or sufficient details of it, should 
be supplied to all unit owners on or before they acquire a unit, and whenever the 
terms of the policy change.  

Do consultees agree?  

Yes – this can be achieved by displaying the schedule of renewal in the common 
areas on a noticeboard. A definition of changes should be confirmed within this 
paper; for example; if the IPT rate were to increase, would this be deemed as a 
policy change? Also, once confirmed, policy changes should be communicated in 
writing to the board of directors in the first instance. 

17.81 We provisionally propose that the commonhold association should confirm to unit 
owners and their mortgage lenders that the insurance is in existence on an annual 
basis, and when reasonably required at other times.  

Do consultees agree?  

Yes and see 17:80 

Paragraph 9.90  
  
Consultation Question 48.  

17.82 We invite consultees’ views as to whether public liability insurance (that is, 
insurance against liability as an occupier and also as a property owner) is likely to 
be generally available for commonhold associations.  

          Yes – Insurance policies would need to automatically recognise the interests of all 
parties with an insurable interest in the same manner that a Freeholder Buildings 
policy would recognise the interests of Leaseholders 

17.83 If it is generally available, we provisionally propose that details of minimum cover, 
permissible exclusions and excesses, and so on, should be prescribed in 
regulations to be made by the Secretary of State.  

Do consultees agree?  

Yes. Given the sums involved in service charge and reserve funds and the power 
that directors will enjoy over how funds are disbursed, Client Money Protection 
should also be mandatory 

Paragraph 9.93  
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Consultation Question 49.  

17.84 We provisionally propose that the commonhold community statement should 
contain an express power for the commonhold association to take out directors’ 
and officers’ insurance.  

Do consultees agree?  

Yes. A question here would be that under Insurance Law, does the inclusion of a 
mandatory D&O policy mean that the voluntary directors would then be seen as 
employees of the association – if so, Employers Liability would need to be a 
mandatory requirement also. 

Paragraph 9.96  
  
Consultation Question 50.  
17.85 We provisionally propose that the provisions in the prescribed commonhold 

community statement requiring the repair of the common parts should be extended 
to require also “renewals”; that is, the replacement of “like with like” if something 
should be beyond economic repair.  

Do consultees agree?  

Yes 

17.86 We provisionally propose that the installation of adequate thermal insulation should 
be deemed to be a repair.  

Do consultees agree?  

Yes.  

Given that local rules could achieve this presumably the intention is to enshrine 
some form of energy efficiency in the CCS itself. With that in mind should it be 
broadened to any energy efficient mechanism? For example, blocks with 
communal heating could save considerable sums if individual controls, zones and 
geofencing were placed within units. However, this is neither a replacement or a 
renewal but instead an improvement by the adoption of new technologies that were 
unknown at the time of construction. 

17.87 We provisionally propose that it should be possible for the repairing obligations 
required by the CCS to be supplemented by a local rule requiring a higher standard 
of repair, if appropriate.  

Do consultees agree? 

Yes, in principle in that such building will require a higher standard of repair.  

The statutory CCS provides the overall structure but when a new commonhold is 
set up in, for example, a listed building, wouldn’t this be more appropriately set 
down in the schedule? 
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17.88 We provisionally propose that, with horizontally-divided buildings (so including all 
flats), matters relating to the internal repair of units should be left to local rules.  

Do consultees agree?  

Yes.  

Given that the central premise of commonhold is the freedom for a unit owner to do 
as they see fit within their own unit, how will oversight be maintained for the 
installation of noisy wooden flooring, installation of bathrooms over bedrooms and 
removal of structural walls. The current leasehold system requires landlord 
consent, thereby achieving that oversight for the good of the many. 

17.89 We provisionally propose that with vertically-divided buildings (that is, all houses, 
whether detached, semi-detached or terraced) all matters relating to repair 
(whether internal or external) of the units should be left to local rules.  

Do consultees agree?  

Yes 

Paragraph 9.111  
  
Consultation Question 51.  

17.90 We invite consultees’ views as to whether rights of entry are best left to local rules, 
or whether rights of entry should be prescribed.  

          Local rules given that each development will have a unique footprint.  

          A standard local rule for a building comprising residential flats only could be 
provided for ease of adoption and standardisation of drafting. 

17.91 If rights of entry are prescribed, we invite consultees’ views as to whether it is 
necessary to make a distinction between different types of buildings.  

          Yes. Vertically and horizontally separated buildings have very different 
requirements re access. 

17.92 If it is necessary to distinguish between different types of building, we invite 
consultees’ views as to:  

(1) whether the distinction should be between those that are horizontally 
divided, and those that are vertically-divided; and  

Yes. 

(2) if some other distinction is more appropriate, what that should be.  

17.93 We invite consultees’ views as to what, in each case, the appropriate rights of entry 
would be.  
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          Right of access under appropriate notice to cover access for common services 
(utilities, drains) and for repairs to neighbouring units or buildings. 

Paragraph 9.128  

  
Consultation Question 52.  

17.94 We provisionally propose that the commonhold community statement should be 
amended to provide that alterations to the common parts which are incidental to 
internal alterations made by a unit owner to his or her own unit should not require 
the consent of the members by an ordinary resolution.  

Do consultees agree?  

Yes. On condition that 17:95 applies i.e. there is some form of oversight 

17.95 We provisionally propose that the giving of consent to such proposals should be 
delegated to the directors.  

Do consultees agree?  

Yes 

17.96 We invite consultees’ views as to whether:  

(1) “minor alterations to the common parts” should be defined as we have 
outlined at paragraph 9.137 above; or   

Paragraph 9.137 does not define what would constitute “minor alterations to the 
common parts”, rather an example, that of a boiler flue outlet, is given. A definition 
is required. 

(2) some other criterion could be adopted to distinguish minor alterations from 
those which should continue to require the consent of an ordinary resolution 
by the members.  

A definition within the CCS is required for which minor alterations can be agreed by 
directors and which require an ordinary resolution to approve. 

As stated earlier there seems no provision to control alterations made within a unit 
that will not impinge upon the common parts directly but would cause nuisance to 
neighbours e.g. the installation of wooden floors. 

Paragraph 9.139  
  
Consultation Question 53.  

17.97 We invite consultees’ views as to whether existing long-term contracts have been a 
problem which leaseholders have encountered.  

          Yes. The most common one (as identified in the consultation) concerns Entryphone 
systems that were placed within the structure of the building (perhaps before any leases 
had been sold and hence outside of the scope of the LTQA). Cancellation of the contract 
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involves removal of the equipment, which may not be in the best interests (in terms of 
convenience as opposed to financial) of the unit owners. 

          A rarer example is that of long-term contracts for the provision of power and heating 
networks whereby generating plant is installed in a building in exchange for a long term 
contract to supply heat and power at locked-in rates to occupants. 

17.98 If they have, then we further invite leaseholders to let us have examples.  

Paragraph 9.152  

  
Consultation Question 54.  

17.99 We provisionally propose that commonhold associations should be given the right,  
within a set period from the date when the unit owners take effective control of the 
commonhold association, to cancel contracts which were entered into by the 
association before that date. (It would be necessary to define these terms so as to 
exclude the scenario where the units were “sold” to associates of the developer).  

Do consultees agree?  

How would this work in practice? Using the example of the Entryphone, the 
contractor will have a long-term contract to supply the previous owner, perhaps 
with a clause to novate the contract should the counterparty be sold. Even if that 
were not the case the Entryphone contractor likely will, under the terms of the 
contract, still be the owner of the equipment and can remove it should they wish to 
do so. 

Undoubtedly there are some contracts (for supply of utilities etc) where there is no 
“comeback” (as per removal of equipment) and these can be looked at. But again, 
is this commercially fair and if it is not could this cause prices to rise for residential 
properties to reflect the additional risk that has been introduced? As an example, 
an electricity supplier enters into a three-year contract at a fixed price to supply 
power to the block. The pricing reflects the firm’s assumption of the next three 
years wholesale prices or the cost of the futures contracts that it has placed to 
hedge itself. One year later the wholesale cost of electricity has unexpectedly 
fallen, and the block also converts to commonhold. The new commonhold 
association opts to terminate the contract to take advantage of the new cheaper 
rates available, leaving the utility supplier out of pocket or exposed to futures 
hedges that are no longer matched. If the wholesale price was higher the 
commonhold would no doubt choose not to break the contract. Therefore, the 
contract has become asymmetrical in its fairness and risk due only to the 
introduction of the commonhold. 

17.100 We provisionally propose that a “long-term contract” should be defined as a 
contract which must run for more than 12 months.  

Do consultees agree? If not, what longer or shorter period would be appropriate?  

Yes. This is consistent with leasehold. There is a (sensible) suggestion that utility 
contracts should be made exempt from LTQA in leasehold so that lessees can 
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benefit from better prices or lock in known rates. If this proves to be the case the 
commonhold should reflect this change. 

17.101 We provisionally propose that a commonhold association should have to exercise 
this right within six months from the commonhold coming under the effective 
control of the unit owners (being actual “arms-length” purchasers of the units).  

Do consultees agree? If not, what longer or shorter period would be appropriate?  

Six months is adequate. Contracts should have been examined before the 
Commonhold Association is formed and suppliers notified immediately upon 
formation. 

Paragraph 9.154  

  

Consultation Question 55.  
17.102 We invite consultees’ views as to the difficulties that can arise when the long-term 

contract includes the hire of equipment which remains the property of the contractor and 
which they have reserved the right to remove if the contract should be terminated. We 
would appreciate any examples of contracts involving the hire of equipment, or of long-
term contracts generally, that consultees are able to provide.  

          ARMA has no specific examples of its own but its members, in their own submissions, 
are able to provide examples.  

          The Entryphone question seems intractable unless it can be considered under unfair 
contract terms legislation. 

Paragraph 9.157  

  
Consultation Question 56.  

17.103 We provisionally propose that the proposed contributions to shared costs should 
require the approval of the members of the commonhold association. This 
approval would generally be given by a resolution passed in a general meeting, 
though it could be passed by the written procedure.  

Do consultees agree?  

Yes.  

Because commonholders are thought to be more invested in the decision it is likely 
that there will be much dispute about costs, as seen in the Australian strata 
research whereby the majority (58%) of executive committee survey respondents 
said there had not been any occasions where coming to an agreement regarding 
the running of their scheme was problematic, a significant minority (39%) said there 
had been problems.  
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People who are thinking of selling in the coming year will want service charges as 
low as possible in order to help the sale. People thinking of selling over the next 
two to three years will want as much maintenance done as possible to make their 
flat attractive. Buy to let non-resident landlords will want the service charge as low 
as possible to maximise their returns. For example, cleaning the communal areas – 
residents tend to want cleaning at least twice a week whereas non-resident 
landlords consider weekly to be sufficient. 

Alternatively, as per RTM and RMC boards under leasehold the directors of the 
commonhold association have been appointed to represent the commonholders 
and they should decide upon the coming years budget. To require a majority 
decision with a general meeting introduces administration and costs. Asking the 
directors to issue out the demands in good time along with an explanation of the 
fees, as currently happens in leasehold, is a proven method. This would reduce 
cost and administration. Should sufficient unit owners object to the budget a 
general meeting could be held and a vote taken. The commonhold association can 
easily amend the budget/demands should they have made a mistake.  

17.104 We provisionally propose that this approval should be given by an ordinary 
resolution (over 50% majority), rather than by a special resolution (at least 75% 
majority).  

Do consultees agree? 

Yes 

17.105 We invite consultees’ views as to the suggestion that if the proposed level of 
contributions failed to secure approval, the level of contributions required in the 
previous financial year should continue to apply. 

          This is a suggestion that avoids the issue and is a weakness compared to 
leasehold. A budget must be set and funds raised as the fact remains that 
expenditure will be incurred if the budget is too low any cost over-run will still 
require a call for additional funds. What happens if the increase is due to a 
significant uplift in the buildings insurance premium due to a set of claims in the 
previous year. Collecting the previous years level could, depending upon timing, 
mean that the building insurance premium could not be paid.  

17.106 We invite consultees’ alternative proposals to address the issue of what should 
happen if the directors’ proposed level of commonhold contributions fail to obtain 
approval.  

         100% agreement, particularly where steep increases are being proposed, will be 
hard to achieve and so a minority holding the majority to ransom must be avoided. 
Conversely protection must be given to people where perhaps a majority have 
unfairly added to the budget items that significantly favour themselves to the 
detriment of the others that must pay. The ability to refer to a third party, such as 
the FTTP, for a binding order on the level would be a possibility. 

Paragraph 10.35  
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Consultation Question 57.  

17.107 We provisionally propose that it should be possible for the CCS to include, as a 
local rule, an index-linked “cap” on the amount of expenditure which could be 
incurred on the cost of improvements.  

Do consultees agree?  

This seems a sensible compromise regarding improvements as opposed to repair 
and maintenance. It should be made clear that this is a “within year” cap and not a 
cumulative cap. Otherwise directors may argue that as they hadn’t spent the funds 
to reach the cap from the previous year this could therefore be added (i.e. rolled-
ver”) to the cap in the current year. 

17.108 We provisionally propose that it should be possible for the CCS to include, as a 
local rule, an index-linked “cap” on the amount of expenditure which could be 
incurred annually on the cost of “enhanced services”, as described in paragraph 
10.40(1).  

Do consultees agree?  

It is not clear how this differs from 17.107. If 17.107 is meant to concern physical 
improvements (such as new broadband) and 17.108 for improved services (such 
as increasing concierge to 24/7) is there a need to distinguish between these two 
forms of improvement? Shouldn’t the cap apply to any and all improvements? 

17.109 We provisionally propose that if a CCS contained such a “cap”, then it could be 
removed only with the unanimous consent of the unit owners, or with the support 
of 80% of the available votes, and the approval of the Tribunal.  

Do consultees agree?  

Yes 

17.110 We provisionally propose that any application by a unit owner to challenge 
proposed expenditure should be made before it was incurred, and expenditure 
should not be open to challenge later.  

Do consultees agree?  

No 

Owners may not have been in a position to challenge the original cost (e.g. 
travelling during consultation) or the full impact may not have been clear to the 
owner at the time. It would be inequitable and inferior to leasehold if the opportunity 
to challenge costs after the fact was removed. The argument that this would 
potentially mean that the commonhold association could become short of funds if it 
loses such a case is weak – if the Tribunal awards against the costs they must 
therefore have been wrong in the first place and should be refunded. 

The owner involved scenario is found philosophically in leasehold at the moment in 
RMC, FMC and RTM companies. Although under leasehold, the leaseholders 
determine (via their directors) as to what level of expenditure is set. Practical 
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experience of managing agents suggest that participation rates are very poor – 
many AGM’s do not even achieve quorum. There is no reason to assume that 
under commonhold this will change as the level of involvement will be felt to be the 
same and hence owners are not likely to have actively engaged with the budget 
prior to costs being incurred. 

Commonhold is supposed to be for the benefit of the flat owners rather than the 
commonhold association. Therefore, commonhold owners should expect at least 
the same level of protection that they receive under leasehold. The consultation 
seems to favour reducing owner’s protection in favour of the commonhold 
association when compared to leasehold. It does not seem right that if a landlord is 
performing the stewardship of a block, leasehold law shifts the onus of risk to the 
landlord (Section 20, tribunal etc) whereas in this consultation the shift seems to be 
against the same unit owner in favour of the commonhold e.g. no right to appeal 
after costs incurred.  

Paragraph 10.41  
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Consultation Question 58.  

17.111 We provisionally propose that it should be compulsory for a commonhold association to 
have some form of reserve fund.  

Do consultees agree?  

Yes 

17.112 We provisionally propose that the scheme for the financing of the commonhold should 
continue to distinguish between contributions for shared (current) expenditure, and 
contributions to the reserve fund or funds.   

Do consultees agree?  

Yes 

17.113 We provisionally propose that no minimum annual contribution towards the reserve 
fund should be specified.  

Do consultees agree?  

No.  

Commonhold association directors do not share the same timeframe as landlords when 
considering the life time stewardship of the building. A director may only consider the 
likely term of his/her ownership of the unit and will be incentivised to minimise 
expenditure over that period. For example, a lift may require £60,000 every fifteen years 
to overhaul it. If it is two years into the fifteen and the director sees that he/she will only 
be there for another three years, the incentive will be to set minimum levels of 
contribution, leaving the next owner of the unit to foot the bill. Likewise, under the same 
time frame consider an item of major expenditure such as a communal boiler. The 
director would be strongly incentivised to put in a short-term repair (“sticking plaster”) 
rather than the wholesale replacement of the boiler, which although more cost efficient 
in the long run will require significant up-front capital investment requiring an emergency 
call for funds. 

Reserve funds can easily be as much, if not more than, regular repairs and maintenance 
demands.  

17.114 We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate.  

Reserve funds should be independently and professionally calculated, and owners 
should be obliged to contribute at the requisite level. Otherwise current owners who are 
enjoying the facilities (lifts etc) and wearing them out are unfairly storing up liabilities for 
future owners. 

It is a reasonably easy thing to achieve and is an everyday occurrence by experienced 
managing agents and surveyors in leasehold. The resulting Planned Maintenance 
Programme (PMP) forms the basis for contributions over the year and items of major 
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expenditure tend to be smoothed out over the years to avoid spikes in the reserve fund 
expenditure. 

17.115 We provisionally propose that the directors of commonhold associations should be 
able to set up such designated reserve funds as they see fit.  

Do consultees agree?  

No. refer to 17.114. The whole purpose of a reserve fund is to anticipate and collect 
funds for the lifetime of the PMP. If a director sets the reserve fund contribution at £1 
they have fulfilled their obligation to provide a reserve fund. It then requires an owner (or 
even more unlikely, a majority of owners) to object and agree to pay more money 
themselves, almost certainly for the benefit of an unrelated third party (i.e. whomsoever 
buys their unit in the future). Overall an unlikely scenario. 

A lot of the reason for commonhold seems to be to protect owners from a self-serving 
third party – the landlord. It seems naïve to suppose that commonhold directors will not 
serve their own interest. Experience of the current owner led RMC/RTM/FMC 
companies suggests that directors and leaseholders in general tend to look after their 
own interest as opposed to those of unrelated third parties. 

17.116 We provisionally propose that it should also be possible for the members of a 
commonhold association to require, by ordinary resolution, that a designated reserve 
fund or funds should be set up.  

Do consultees agree?  

Yes. But it would be better if this was a mandatory requirement rather than a local rule. 

17.117 We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose for 
which the designated reserve fund was set up.   

Do consultees agree? 

No. By entering into commonhold the company and its members assume a level of 
responsibility for their own actions. 

The commonhold association is set up as a company for the benefit of the unit owners. 
They are indistinct from it. If the commonhold association runs up debts, they will likely 
have been incurred for the benefit of the commonhold and the unit owners. Why should 
the funds of those unit holders then be ring-fenced from the creditors whom the owners 
have benefitted from? A normal company cannot say that its debts cannot be settled by 
means of its reserves being ear-marked for something else. 

17.118 We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to insolvency 
proceedings.  

Do consultees agree?  

Refer 17.117 
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17.119 We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, and 
with the approval of the Tribunal.  

Do consultees agree?  
 
Yes.  
 
It is unclear as to what legal difference there is between designated or general reserves. 
The proposal that one designated fund (say the lift fund) can “borrow” money from 
another designated fund (say the external decorations fund) is sensible as events are 
unpredictable. But it seems administratively burdensome and expensive, involving 
separate accounting and accounts (whether real or nominal). It would be more flexible 
and realistic to have a Planned Maintenance Programme drawn up which includes the 
estimated costs and to use this to pay for such projects or higher costs that expected. 
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17.120 We invite consultees’ views as to whether the directors (or the members in a general 
meeting) should be able to “borrow” from a reserve fund in order to meet a shortfall in 
meeting other expenditure, and, if so, what safeguards, if any, would be appropriate.  

          This facility can be useful, particularly where the reserve funds can be used to provide a 
“cushion” against late payments from unit owners. However, by doing so the trust status 
of the reserve fund is being undermined and one owner is effectively subsidising 
another.  

          It is not uncommon in leasehold for the cash in the reserve fund to temporarily (i.e. until 
the end of year balancing charge is raised or new funds added by way of regular 
demands) subsidise the service charge fund in years where expenditure is higher than 
budget as this is simpler than having to issue an interim charge (if the lease permits) to 
top up cash levels. This is a very useful and temporary mechanism. 

          As for safeguards the commonhold association should be transparent to owners that 
funds are intended to be “borrowed” and when they will be repaid. This should be 
reflected in the accounts if necessary. 

17.121 We provisionally propose that the proposed annual contributions to the reserve fund or 
funds should be approved by the members in the same way as the contributions to 
current expenditure, and, if possible, at the same time.  

Do consultees agree?  

Yes 

Paragraph 10.71  
  
Consultation Question 59.  

17.122 We provisionally propose that it should be possible to allocate to individual units 
within a commonhold different percentages that it must contribute towards different 
“heads” of cost.   

Do consultees agree?  

This is technically feasible from a management point of view as modern accounting 
packages can accommodate this, although set up costs would be increased. The 
benefit compared to the additional complexity, cost and potential disharmony 
(arguments about each line items allocation) should be assessed. It would all need 
to be agreed at the setting up of the CCS and would make doing so considerably 
harder and more contentious. 

Where does one stop when determining farness? Arguments about lifts are the 
classic example. It is a common question in leasehold as to why should someone 
on the ground floor pay for the lift? But that argument can easily be extended to 
why should someone on the first floor pay as much as someone on the seventh 
floor for a lift?  

This could be especially contentious when converting from leasehold. If a 
penthouse flat, which under leasehold shared costs between four other flats, were 
converted to commonhold and suddenly found itself (with an 80% majority in 
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favour) liable for all the roof costs and a major proportion of the lift costs, this would 
materially affect the market value of that flat. 

17.123 We invite consultees’ views as to whether each commonhold should have total 
flexibility in how different costs are allocated, or whether there should be any 
limitations on their ability to do so.  

          Refer 17:122. This seems an overly complex attempt to achieve complete fairness 
and Occam’s Razor should be at least considered. However, if it is to be 
implemented that a matrix of percentages composed of sections, cost heads and 
unit allocations is to be composed it would seem sensible for the commonhold 
association directors to be able to amend them via a written special resolution 

Paragraph 10.96  
  
Consultation Question 60.  

17.124 We provisionally propose to retain the possibility of varying the percentage of 
expenditure allocated to each unit, by amending the CCS by special resolution. 
Such amendments would remain subject to a unit owner’s right not to have a 
significantly disproportionate amount of the contributions to shared costs, or the 
reserve funds, allocated to his or her unit.  

Do consultees agree?  

Yes, but refer 17.122 and 17.123. 

17.125 We invite consultees’ views as to whether:   

(1) it is likely to be fair and workable to consider any proposed variations to 
contributions to shared costs, and the reserve funds, on the basis that the 
originally allocated percentage was fair; and   

(2) safeguards need apply only if the allocated percentage is altered.  

Yes. A written special resolution should be required with the opportunity for the 
affected flat to apply to the Tribunal. This would stop four flats being able to unfairly 
attribute excessive costs to a fifth flat. 

17.126 We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in purely 
residential commonholds.  

This is quite a common method in leasehold and has its advantages and 
disadvantages. On the whole this is the tried and tested mechanism and would 
seem the most sensible to adopt. 

The other questions go into a great deal of detail in order to try to micro-allocate 
costs based upon who benefits from what. When considering fairness what is the 
relationship between the internal square footage of a flat and many of the costs of 
the common areas? A large flat does not necessarily use the lift, the garden, the 
Entryphone, the entrance door, the managing agent, the accountant or the 
concierge any more than a small one. It could be argued that larger flats have a 



 
 
The Association of Residential Managing Agents Ltd,  Third Floor, 2-4 St George’s Road, Wimbledon, SW19 4DP  
 
Tel: 020 7978 2607       Email: info@arma.org.uk 
 

larger footprint and hence building insurance, communal heating, external and 
internal redecorations and roof repairs are equitable under the internal footage rule.  

17.127 We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in 
commonholds which include (a) commercial and residential units and (b) 
commercial units of different kinds. If not, we invite views on alternative methods. 

In leasehold there usually tends to be a separate schedule for commercial and this 
could be reflected as a separate section. For the common areas shared by 
residential and commercial again there is no perfect model – the commercial 
element could be a busy shop or a quiet office. Floor area has become the 
accepted mechanism to allocate common costs.  

Paragraph 10.100  
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Consultation Question 61.  

17.128 We provisionally propose that the current scheme for the issue of a Commonhold 
Unit Information Certificate (“CUIC”) on the sale of a unit should in its essentials be 
retained.  

Do consultees agree?  

Yes 

17.129 We invite consultees’ views as to whether the possibility of further contributions 
(emergency contributions, or contributions to the reserve fund or funds) falling due 
after the issue of a CUIC is likely to present practical problems to conveyancers. 

It is common practice in leasehold that conveyancers keep a retention, sometime 
for up to a year, to cover such eventualities This works well.  

17.130 We provisionally propose that, once a CUIC has been issued, an incoming unit 
owner should not be liable for further contributions which fall due, unless the 
commonhold association or its agent has notified the current owner’s conveyancers 
of the further liabilities.  

Do consultees agree?  

No.  

Some liabilities will simply be unknown at the time of transfer. Budgets set at the 
beginning of the year for routine maintenance are an educated guess. The actual 
amounts, which may include a shortfall over the whole year, will only be known 
when the end of year accounts are approved. The CUIC is proposed to draw a line 
over the sellers liabilities but these will never be accurately known at the time of 
issue and the commonhold association will therefore be exposed to potential 
shortfall. Hence the reason why retentions are used. The sentiment behind para 
10.110 stating “it would be inconvenient if retentions had to be made in 
commonhold conveyancing as a matter of course” is not clear as this is standard 
practice at the moment in leasehold. 

The commonhold association or its agents may not know the details of the 
conveyancer and they are unlikely to be captured within accounting systems. Any 
notification of further liabilities should be sent to the current owner and the current 
owner must have the obligation to disclose these to their conveyancers. 

A CUIC is a valuable snapshot of the liabilities at a single point in time of the 
conveyancing. A suitable retention is a more relevant way to address the issue of 
outstanding liabilities, particularly when these only crystallise some time after the 
transfer in the annual accounts. 

17.131 We provisionally propose that the maximum fee for a commonhold association to 
issue a CUIC should be set by regulation, and kept under review.  

Do consultees agree?  
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Yes. Rather than a maximum it should be a set fee made in agreement with 
industry – the level of information is very restricted. The fee should be index linked. 

17.132 We invite consultees’ views as to whether the lack of any sanction or convenient 
remedy for the failure on the part of the commonhold association to issue a 
Commonhold Unit Information Certificate within the prescribed 14-day period is 
likely to cause problems in practice.  

If in leasehold there are sanctions being proposed for managing agents why is it 
not equitable to impose the same restrictions on a commonhold association? The 
inconvenience/risk for the seller/buyer is identical in both situations. Will a voluntary 
board be more efficient than a professional managing agent?. 

17.133 We further invite consultees’ views on how best this may be resolved.  

A stipulated period (such as the 14-day proposed) combined with a financial 
penalty for non-compliance. 

17.134 We invite consultees’ views as to whether a Commonhold Unit Information  
Certificate should be conclusive once issued; or whether it should be possible for it 
to be amended if an error is spotted after it has been issued.  

Refer 17.130. If an error has been made there should be scope for rectification. 
Service charges/commonhold contributions are zero-sum, they contain no element 
of profit. If an error has been made why should the other unit owners have to 
subsidise the seller and/or buyer? 

17.135 We further invite consultees’ views on what problems would arise in practice if a 
Commonhold Unit Information Certificate could be amended; and on how these 
might be addressed.  

a) The ability to amend could reduce the emphasis on getting it right first time 
around.  

b) Without a retention there will be a practical problem of pursuing an ex owner. 

The current habit of the conveyancer holding a retention for a period of time or via 
an event e.g. until the current year account balancing charge is settled, is a proven 
mechanism that would seem to present a fair, safe and equitable mechanism. 

Paragraph 10.118  

  
Consultation Question 62.  

17.136 We invite consultees’ views as to whether the need for unit owners to obtain the consent 
of their mortgage lender to support the commonhold association granting a fixed or 
floating charge is likely to be a significant difficulty in raising emergency funding.  

Presumably only in terms of timing. The circumstances that are under consideration here 
concern emergency, major works. Having to delay whilst awaiting for every single unit holder 
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to obtain mortgagers permission will involve considerable delay. People may live overseas 
or be on holiday 

17.137 If consultees consider that there might be difficulties, we invite views on what measures 
could be put in place to alleviate these difficulties, including whether the Tribunal should 
be able to override a mortgage lender’s refusal to give consent.  

The Tribunal is one mechanism. However, the ability for the Tribunal to over-ride the 
mortgagers interest may result in lenders being less amenable to commonhold or adding a 
premium to unit holders mortgagers to reflect the increased risk. 

Paragraph 11.28  

  
Consultation Question 63.  

17.138 We provisionally propose that express provision should be made for a 
commonhold association to grant a floating charge.   

Do consultees agree?  

Yes 

17.139 We provisionally propose that a charge over the common parts or a floating 
charge should only be able to be granted when either:  

(1) The unit owners unanimously consent to the charge: or  

(2) 80% of the unit owners consent to the charge, and approval is obtained 
from the First-tier Tribunal (Property Chamber) or the Residential Property 
Tribunal Wales.   

Do consultees agree?  

Yes. Refer 17.136 where the emergency nature of these works would normally 
require rapid action so there would need to be a Tribunal fast-track. 

Paragraph 11.36  
  
Consultation Question 64.  
17.140 We provisionally propose that it should be possible for a commonhold association 

(having obtained the requisite consent) to grant a charge over part of the common 
parts. Where such a charge is granted, the part of the common parts so charged 
may be registered with a separate title number.  

Do consultees agree?  

Yes. The charge should be collapsed back into the main title once the debt is 
discharged. 

Paragraph 11.40  
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Consultation Question 65.  

17.141 We provisionally propose making an exception to the prohibition on residential 
leases over seven years, and leases granted at a premium, for shared ownership 
leases which contain the fundamental clauses prescribed by Homes England in 
England or the Welsh Government in Wales.   

Do consultees agree?  

Yes 

Paragraph 12.30  
  
Consultation Question 66.  

17.142 We provisionally propose that in new commonhold developments, the model 
shared ownership lease should require the shared ownership leaseholder to 
comply with all terms of the CCS.   

Do consultees agree?  

Yes 

17.143 We provisionally propose that shared ownership leaseholders in new 
commonhold developments should be able to exercise all the votes of the 
commonhold association in place of the shared ownership provider, apart from a 
decision to terminate, which should be exercised jointly with the provider.   

Do consultees agree?  

Yes 

17.144 We provisionally propose that shared ownership leaseholders in new 
commonhold developments should not have the same statutory rights as other 
leaseholders to challenge service charge costs or to be consulted on works and 
contracts exceeding a certain amount.  

Do consultees agree?  

This is removing protections from these leaseholders such as the Section 20 
requirement which is a disadvantage of commonhold for these particular units.  

From a purely management point of view for staircasing leaseholders to have 
different rights as the commonhold unit owners would make the scheme difficult 
and more expensive to manage.  

17.145 We provisionally propose that, in new commonhold developments, on purchasing 
100% of the value of the commonhold unit, the shared ownership leaseholder 
should be transferred the commonhold title of the unit and should become a 
member of the commonhold association.  

Do consultees agree?  
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Yes 

Paragraph 12.44  
  

Consultation Question 67.  
17.146 We provisionally propose that in a building which has converted to commonhold, 

the shared ownership provider should have voting rights in the commonhold 
association. Delegation of voting rights to the shared owner will be possible on a 
voluntary basis, but not mandatory.  

Do consultees agree?  

No. This undermines the whole supposed philosophy of commonhold i.e. that the 
person responsible to meet the costs of the commonhold should have the say in 
the commonhold association, including the budget. In this scenario the shared 
owner/occupier will have to pay all of the commonhold contribution but would have 
no voting rights is terms of the commonhold association and its decisions, including 
the budget. 

17.147 We provisionally propose that, in a building which has converted to commonhold, 
the staircasing provisions of any existing shared ownership leases should continue 
to operate in the same way. On staircasing to 100%, the shared owner will 
therefore remain a leaseholder.  

Do consultees agree?  

If the proposal is for mandatory conversion of the block to commonhold, all leases 
expire so the shared owner will not have a lease.  

If the proposal is for commonhold to exist beside leasehold this is a possibility, but 
the given objection to the conversion to commonhold in this case is that 
commonhold is likely to be more expensive as the freehold reversion portion will 
need to be paid to the commonhold association. This argument applies to all 
conversions from leasehold not just to shared ownership properties.  

As discussed previously the management of mixed commonhold/leasehold blocks 
will be difficult and expensive compared to pure leasehold. 

17.148 We provisionally propose that after having staircased to 100% of the value of the 
leasehold flat, the shared ownership leaseholder should have a statutory right to 
purchase the commonhold unit and become a member of the commonhold 
association.  

Do consultees agree?  

Yes 

Paragraph 12.49  
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Consultation Question 68.  

17.149 We invite consultees’ views as to whether an exception to the ban on residential leases 
over seven years is needed to accommodate better community land trusts and co-
operatives within the commonhold model.  

           No comment although it would seem sensible that the community trusts need to retain 
ownership of the land for their long-term community investment goals.  

Paragraph 12.58  

  

Consultation Question 69.  

17.150 Aside from shared ownership leases, community land trusts and housing cooperatives, 
are consultees aware of any other forms of affordable housing which it is not possible, or 
would be difficult, to accommodate in the current commonhold system?  

          No 

Paragraph 12.67  

  
Consultation Question 70.  

17.151 We provisionally propose that an exception to the prohibition on residential leases 
of over seven years or granted at a premium should be made for lease-based 
home purchase plans regulated by the Financial Conduct Authority.   

Do consultees agree?  

Yes 

Paragraph 12.79  
  
Consultation Question 71.  

17.152 We provisionally propose that customers of lease-based home purchase plans in 
new commonhold developments should not have the same statutory rights as other 
leaseholders to challenge service charge costs or to be consulted on works and 
contracts exceeding a certain amount.  

Do consultees agree?  

As per 17.144 this would involve the removal of Section 20 protection and the 
ability to challenge service charge costs. However, leaving those rights in place 
poses a challenge to the administration of the scheme. 

Paragraph 12.84  
  

Consultation Question 72.  
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17.153 We ask consultees for their views and experience of how the relationship between a 
bank and a customer who is purchasing property through a leasebased home purchase 
plan is, or can be, preserved following a collective enfranchisement.  

          No comment 

Paragraph 12.89  

  
Consultation Question 73.  
17.154 We provisionally propose that the commonhold association should not be able to 

prevent a unit owner or tenant from pursuing direct legal action against another unit 
owner or tenant. Instead, the association should have the right to notify the unit owner 
or tenant that it reasonably considers the claim to be frivolous, vexatious or trivial or that 
the matter complained of is not a breach of the CCS.  

Do consultees agree?  

Yes. However, an easy to use, free or at least easily affordable mediation or ADR 
mechanism should be provided to avoid unnecessary legal fees wherever possible. 

Paragraph 13.26  
  
Consultation Question 74.  

17.155 We provisionally propose that a failure to use the forms which accompany the 
commonhold dispute resolution procedure, or forms to the same effect, should not 
automatically prevent a claim from progressing.   

Do consultees agree?  

Yes.  

The use of the forms should be encouraged wherever possible as the counter argument 
is that the use of prescribed forms does help sign-post that the complaint is serious and 
is indeed a complaint. It removes the intentional or unintentional dismissal of a 
complaint as a “grumble” rather than a genuine complaint that needs addressing. 

Paragraph 13.32  
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Consultation Question 75.  

17.156 We provisionally propose that referral to an ombudsman should not be a 
mandatory part of commonhold’s dispute resolution procedure. Instead, it could be 
used on an optional basis, instead of, or alongside, other forms of alternative 
dispute resolution.   

Do consultees agree?  

No. The ombudsman forms a part of an escalating procedure which is designed to 
avoid legal proceedings and associated costs. Removal of any link in that 
escalation will save time but make costly legal proceedings more likely. 

17.157 We provisionally propose that membership of an approved ombudsman scheme 
should no longer be a requirement for commonhold associations, and that, instead, 
commonhold associations should be able to decide whether or not to become a 
member of an ombudsman scheme.  

Do consultees agree?  

No. One of the attractions of commonhold is purported to be that consumers will 
easily understand one commonhold having lived in another. How to complain 
would seem to be a basic requirement that people need to understand and it 
should be common between each commonhold. 

Paragraph 13.52  
  
Consultation Question 76.  

17.158 We provisionally propose that, where the dispute resolution procedure has not  
been followed, any court or tribunal, which subsequently considers the dispute, 
should have full discretion to disregard the non-compliance, or to order the parties 
to take any steps it considers appropriate, in accordance with its general case 
management powers.   

Do consultees agree?  

Yes 

Paragraph 13.56  
  
Consultation Question 77.  

17.159 We invite consultees’ views as to whether the current commonhold dispute resolution 
procedure should be transferred to a pre-action protocol. 

          No.  

          It has been discussed earlier that the most relevant forum for ADR and disputes is the 
Tribunal. As the Tribunal is not bound by the Civil Procedure Rules it follows that the pre-
action protocol would not apply to the Tribunal. The dispute procedure should remain in 
the CCS. 
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          If there is a new Housing Court, as is being discussed, it would be worth considering 
creating a pre-action protocol for that court.  

Paragraph 13.67  

  
Consultation Question 78.  

17.160 We provisionally propose that the jurisdiction of the First-tier Tribunal (Property 
Chamber) in England and the Residential Property Tribunal Wales should be extended 
to cover disputes arising within a commonhold.   

Do consultees agree?  

Yes 

Paragraph 13.76  
  

Consultation Question 79.  

17.161 We invite consultees’ views as to whether the prescribed CCS should include a 
provision that, where a unit owner or tenant breaches the rules of the CCS, the unit 
owner, or tenant, should be required to indemnify the other unit owners and the 
commonhold association for any losses they reasonably incur as a result of the breach.  

          Given the circumstance in this example that the unit owner has been found to have 
breached the CCS and caused a loss it seems reasonable that the unit owner should 
indemnify the other unit holders and commonhold association for costs. 

Paragraph 13.82  
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Consultation Question 80.  

17.162 Elsewhere in this Consultation Paper we provisionally propose that it should be  
possible for a unit owner (or owners) to apply to the First-tier Tribunal (Property 
Chamber) in England or the Residential Property Tribunal Wales to challenge a 
decision of the commonhold association in the following circumstances:  

(1) Where the commonhold association approves a budget, which will result in 
costs above a threshold (set in the CCS) being incurred on works or 
enhanced services;  

          Yes 

(2) Where the minority are outvoted on a decision to vary the local rules of the 
CCS;  

          Yes 

(3) If the directors of the association delegate powers to a committee which has 
been set up to represent a section of the commonhold, and the unit owners 
in the section wish to prevent the directors revoking or amending these 
powers;  

          Yes 

(4) Where the unit owner, or owners, are opposed to the introduction of a new 
section or the combination of two or more sections.  

          Yes 

17.163 We invite consultees’ views as to whether there are any other circumstances in 
which it would be appropriate to provide a unit owner (or owners) with a right to 
challenge a decision taken by the commonhold association.  

Where the cost of an improvement is felt to fall disproportionately on a unit holder. 

Where the unit holder feels the impact is disproportionate. For example, one flat in 
a five flat building installs a wooden floor which has an impact on the floor below 
who wishes to object. The other four flats in the block don’t wish legal fees to be 
expended and vote in favour of the wooden floors – leaving the impacted flat 
unable to do anything. 

Paragraph 13.90  
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Consultation Question 81.  

17.164 We invite consultees’ views as to the extent to which the following factors should 
be taken into account by the First-tier Tribunal (Property Chamber) and the 
Residential Property Tribunal Wales when deciding whether or not to grant a 
remedy to a unit owner who challenges a decision taken by the commonhold 
association:  

(1) Whether or not the unit owner(s) making the application voted against the 
decision complained of, or had a good reason for not doing so.   

No. Sometimes the longer-term impact of a decision is not known, or the unit owner 
was not in a position to vote at the time (e.g. couldn’t attend the meeting or was 
overseas and couldn’t make a written submission). For example, to keep harmony 
in the block someone may not publicly object to someone buying a dog. However, 
should that dog later becomes a nuisance it would be wrong to use the initial 
consent against someone. 

(2) Whether the decision complained of needs to have a particular impact on the 
unit owner (or owners) and if so, what degree of impact.  

Yes. The degree of impact is hard to determine as per the examples given – just 
because one can afford to pay for repairs to the roof doesn’t mean that one’s input 
is less valuable than someone who cannot afford to pay.  

(3) The reason behind the decision taken by the commonhold association, for 
example, whether the decision is in the best interests of the commonhold 
and/or is proportionate to the impact on the unit owner in question.   

It is inevitable that most decisions will be at less than 100%. 

17.165 We also invite consultees’ views on whether the same factors would be relevant 
in all of the circumstances set out in Consultation Question 80 where a unit owner 
may have the right to apply to the First-tier Tribunal (Property Chamber) or the 
Residential Property Tribunal (Wales).  

Yes. This section highlights an inevitable problem with commonhold whereby unit 
owners will have conflicting attitudes towards expenditure – for example, some 
preferring the short term “sticking plaster” approach, others the longer-term aspect 
of a project. 

 

Paragraph 13.95  
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Consultation Question 82.  

17.166 We provisionally propose that on an application by a unit owner challenging a 
decision of the commonhold association, the First-tier Tribunal (Property  
Chamber) or the Residential Property Tribunal (Wales) should be able to allow the  
decision to stand or annul the decision. If the First-tier Tribunal (Property Chamber) 
or the Residential Property Tribunal (Wales) allows the decision to stand, we 
propose that the Tribunal should be able to attach conditions to its decision.   

Do consultees agree?  

Yes 

Paragraph 13.98  

  
Consultation Question 83.  

17.167 We invite consultees’ views as to whether the commonhold association should be 
provided with enhanced powers to address non-financial breaches of the CCS.  

If so, what should these powers be?  

Yes. The ability to place fines (within limits) on unit holders would be beneficial as 
would the ability to act independently to remove objects from the common area or 
conduct building works.  

The more difficult but common issues will require access and considerably more 
sensitive powers e.g. to remove wooden floors or enforce a no-pet policy. 

Paragraph 14.31  
  
Consultation Question 84.  

17.168 We provisionally propose that a statutory cap should be introduced on the rate of 
interest which may be charged by the commonhold association on late payments 
of commonhold contributions.   

Do consultees agree?  

Yes.  

Rather than a cap set by Government from time to time it may be easier to simply 
propose the base lending rate plus say 2%. 

Paragraph 14.44  
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Consultation Question 85.  

17.169 We provisionally propose that a commonhold association should have an 
automatic statutory charge over commonhold units for the payment of 
commonhold costs.   

Do consultees agree?  

Yes.  

17.170 We provisionally propose that if the commonhold association has an automatic 
statutory charge over commonhold units for the payment of commonhold 
contributions, this charge should take priority over all other charges (such as a 
mortgage over the property).  

Do consultees agree?  

No.  

This could severely impact the attractiveness of commonhold to mortgagers in that 
they will now be a secondary lien, adding risk to repayment. The drive of the 
consultation is to make commonhold more attractive and this will work against that. 

Though not mentioned in the consultation a common way to pay debts (and hence 
secure the income stream to the commonhold and avoid insolvency) is for the 
mortgager to be given the opportunity to pay the debt and add it to the mortgage. 
This allows the mortgager to collapse the mortgage if required and that it considers 
the long-term repayment of the mortgage to be unlikely. The mortgager receives 
their money back, the commonhold association received its outstanding amount 
and any excess funds are returned to the unit holder. 

Paragraph 14.59  
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Consultation Question 86.  

17.171 We provisionally propose that, before taking action to enforce a charge over a 
commonhold unit, the commonhold association should be required to follow a 
preaction protocol. We envisage that the protocol will require the association to 
provide prescribed information to the defaulting unit owner and make reasonable 
attempts to agree a repayment plan.   

Do consultees agree?   

Yes 

17.172 We invite consultees’ views as to what steps the association should be required 
to take as part of this protocol.  

• Correct initial demand of the debt 
• Escalating series of notification of the outstanding debt to all parties including the 

mortgager (refer 17.170) 
• Reasonable attempts made to find a mutually acceptable solution and repayment 

plan 
• CA applies to court for an order of sale if the sums outstanding are sufficient (see 

17.174 re value) 
• Court orders the sale of the unit 
• Court appoints a receiver 
• Proceeds of sale settle all debts and balance returned to unit owner 

Application to the court  

17.173 We provisionally propose that where the commonhold association wishes to 
enforce a charge over a commonhold unit by selling the unit, it should always be 
necessary for the association to apply to court for an order for sale.   

Do consultees agree?  

Yes 

17.174 We provisionally propose that the court should only be able to order the sale of a 
unit where the amount owing to the commonhold association exceeds a certain 
amount.   

Do consultees agree?  

Yes.  

17.175 We invite consultees’ views as to what this amount should be and on what factors 
the court should take into account when deciding whether to order the sale of a 
unit.  

          This limit would be better set in the CCS than by the Government to reflect regional 
variations in unit value and development by development variations. For example, 
a penthouse in Mayfair will require a greater outstanding debt than a one bedroom 
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flat in the suburbs due to the relative costs of maintenance. The CCS value will be 
set at the start of the commonhold and should be linked to RPIX. 

          Upon deciding to order the sale of the unit the court should take into account the 
process followed, the circumstances surrounding the debt and whether they are 
likely to change in the foreseeable future (e.g. a prospective job), family 
circumstances (loss of a home will affect children in particular) and lastly the effect 
of non-payment on the commonhold association such as insolvency. 

17.176 We provisionally propose that where the sale of a unit is ordered, the court should 
appoint a receiver to sell the unit and distribute the proceeds of sale.  

Do consultees agree?  

Yes 

17.177 We provisionally propose that where a receiver is appointed to sell a 
commonhold unit, the receiver should distribute the proceeds of sale in the 
following way.   

(1) The receiver should be paid his or her costs of arranging the sale of the 
property.   

(2) The commonhold association should be repaid any outstanding amounts of 
commonhold contributions, plus any interest and costs awarded by the court.  

(3) Any other party who has an interest secured against the unit, such as a 
mortgage lender, should be repaid.  

(4) Any remaining amount should then be returned to the defaulting unit owner.   
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Do consultees agree?  

No. Refer 17.170. The mortgager should take precedence over the commonhold 
association. 

17.178 We provisionally propose that any tenancies granted out of a unit should continue 
to exist following an order for sale.   

Do consultees agree?  

Yes. Although this could adversely impact the sale proceeds as it will restrict the 
pool of buyers to buy-to-let landlords. 

Paragraph 14.61  
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Consultation Question 87.  

17.179 We provisionally propose that voluntary termination of a commonhold should be 
possible with either:  

(1) unanimous support; or   

(2) the support of 80% of the available votes plus the approval of the court.  

Do consultees agree?   

Yes 

17.180 We provisionally propose that on an application for voluntary termination the court 
should have discretion to decide whether to allow the voluntary termination to take 
place, as well as the terms on which it may do so.  

Do consultees agree?  

Yes 

17.181 If the court has discretion as to whether to allow voluntary termination, We invite 
consultees’ views as to the following issues:   

(1) whether it would be useful to include factors to guide the court’s discretion;  

Yes 

(2) whether the factors mentioned in paragraph 15.52 should be taken into 
account;  

Yes 

(3) whether the court should be directed to consider the amount of support there 
is for voluntary termination over and above the 80% required; and  

Yes 

(4) whether others should also be included.  

Yes. Investment into the minority units. For example, if there were five flats and 
four had been, intentionally or not, left in a very poor state of disrepair whereas the 
fifth had just been refurbished to a high extent.  

17.182 We invite consultees’ views as to whether increasing the role of the court would 
sufficiently address the issue of the final terms of the termination statement not 
being acceptable to those who supported the termination resolution.  

Given that the majority would have the option to review the impact of the courts 
amendments to the final terms and subsequently opt to either accept and continue 
or seek permission or to withdraw their application this would seem to protect the 
minority and give the majority an option. 
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17.183 We provisionally propose that an application for voluntary termination should be 
heard by the court (rather than by the First-tier Tribunal (Property Chamber), or in 
Wales the Residential Property Tribunal Wales).   

Do consultees agree?  

Yes 

Paragraph 15.88  

  
Consultation Question 88.  

17.184 We provisionally propose that where a commonhold is divided into sections, any 
vote on voluntary termination would need to be taken in sections, and whether it 
was unanimous or received at least 80% support would have to be determined by 
section.  

Do consultees agree?  

Yes. However, the resulting impact on the other sections will also need to be taken 
into account, particularly where financial contributions are made to the common 
areas. If the commonhold association for a section is dissolved and the land sold 
for redevelopment will the purchaser be obliged to continue to pay contributions at 
the required level to the commonhold for shared facilities such as the upkeep of 
gardens, gates and roads. 

17.185 Where a commonhold is not divided into sections, we provisionally propose that it 
should be possible for part of the commonhold to be reconstituted following 
voluntary termination.  

Do consultees agree?  

Yes 

17.186 We provisionally propose that reconstitution should require 100% support of the 
unit owners in the part to be reconstituted, or at least 80% support and an 
application to the court.  

Do consultees agree?  

Yes 

Paragraph 15.93  
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Consultation Question 89.  

17.187 We provisionally propose that if any statute provides that a landlord should be 
entitled to recover possession of a property if he or she can prove an intention to 
demolish or reconstruct the building, such a requirement should also be satisfied if 
it can be proved that the commonhold association has that intention.  

Do consultees agree?  

Yes 

17.188 We invite consultees’ views as to what further provision, if any, should be made 
to address the position of tenants on voluntary termination of the commonhold.  

No further provision required as per para. 15.47 

Paragraph 15.96  
  
Consultation Question 90.  

17.189 We provisionally propose that it should be clarified that mortgage lenders and 
other secured lenders will retain their secured interest in the commonhold units 
until the commonhold in its entirety is sold.  

Do consultees agree?  

Yes 

17.190 We provisionally propose that mortgage lenders and other secured lenders 
should automatically have legal standing to make applications to the court during 
the termination process with a view to protecting their interests.  

Do consultees agree?  

Yes 

17.191 We provisionally propose that it should be made clear that, if a unit is subject to 
negative equity, any shortfall should be met personally by the owner of the unit, 
and should not be covered by other unit owners.   

Do consultees agree?  

Yes 

17.192 We invite consultees’ views as to any other ways in which the interests of 
mortgage lenders and other secured lenders may require protection on the 
voluntary termination of a commonhold.  

No comment 

Paragraph 15.101  
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Consultation Question 91.  

17.193 We provisionally propose that the CCS should not be required to specify the 
share of the proceeds of termination that each unit owner is to receive on 
termination.  

Do consultees agree?  

Yes.  

17.194 We provisionally propose that it should be possible for the unit owners to specify 
the share of the proceeds of termination that each unit owner is to receive on 
termination (or some method of ascertaining it) in the CCS.  

Do consultees agree?  

Yes. There will need to be scope to challenge this predetermined share of 
proceeds e.g. extensive refurbishment of a flat will affect its value and will not be 
reflected in the original CCS. 

17.195 We provisionally propose that the power to decide an application to disapply a 
provision in the CCS which determines the distribution of proceeds of sale on 
termination should lie with the Tribunal.   

Do consultees agree?  

Yes.  

Will this be a required initial stage of termination given that the termination process 
will be heard in court rather than tribunal? 

17.196 We invite consultees’ views as to whether:  

(1) guidance should be provided to the court or Tribunal as to how it should 
exercise its discretion; and  

Yes 

(2) if guidance should be provided, what factors the court or Tribunal should 
take into account.  

a How long ago the CCS distribution was set 

b How many of the original signatories to the CCS are still owners and 
what their preference is re termination 

c What circumstances have changed since that date e.g. loss of views 

d What relative investment has been made into each unit such as new 
kitchens or layout 
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e Has the mechanism used to originally determine the relative share 
changed? A mezzanine layer would have changed the internal square 
footage if the latter was a measure originally used 

17.197 We invite consultees’ views as to whether:  

(1) the existing rules of the Insolvency Court would be adequate to deal with 
valuation issues which arise on the voluntary termination of a commonhold, 
or need to be supplemented by Commonhold Insolvency Rules;  

No comment 

(2) all issues involving the valuation of commonhold units on termination should 
be referred to the Tribunal (and, if so, whether that would cause any 
unnecessary delays);  

This would cause delays but is an essential part of the valuation process (refer 
17.195) 

(3) if valuation issues are referred to the Tribunal, the Tribunal should be able to 
appoint a single valuer.  

Yes 

17.198 We provisionally propose that, if a commonhold is substantially destroyed, but 
remains solvent, for the purposes of the termination statement, the units should be 
valued on the basis of the best estimate that can be made of their pre-damage 
value.  

Do consultees agree?  
Yes 

17.199 We invite consultees’ views as to any other issues that might occur in the valuation of 
units if all or some of them have been partly or entirely destroyed. We also invite any 
suggested solutions.  

          Whether specialist facilities have been invested in, for example for disabled living. 

Paragraph 15.117  
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Consultation Question 92.  

17.200 We provisionally propose that if the process of voluntary termination should 
begin, but it should subsequently turn out that the commonhold is in fact insolvent, 
the same protections should be given to the assets of the individual unit owners as 
would have applied if the process had begun as an involuntary insolvency.  

Do consultees agree?  

Yes 

17.201 We invite consultees’ views as to whether the value of the individual units should 
be preserved for the unit owners if the commonhold is substantially destroyed; and, 
if so, how this can be achieved.  

Preserved in terms of relative value to one another – yes. But preserved against all 
eventualities such as underinsurance or failure to revalue - no.  

Paragraph 15.126  
  

Consultation Question 93.  

17.202 We invite consultees’ views as to whether, and how, any aspects of our provisional 
proposals to reform the law of commonhold will affect the position of existing owners of 
commonhold units, either positively or negatively.  

          A wider acceptance by the general public and lending community will open up more 
prospective purchasers for the units of current commonholders and aid them in making a 
sale. 

Paragraph 16.6  

  

Consultation Question 94.  

17.203 What advantages do you think commonhold could offer over leasehold?  

          It is unclear what problem the reinvigoration of commonhold is designed to solve, apart 
from the political wish to remove the class of landlord from property. It is highly unlikely to 
be the “silver bullet” that will remove all shortfalls and replace them with an environment 
where everyone will live together harmoniously. As discussed in the opening paragraph 
the examples given of leasehold being oppressive re the ability to change the internal 
layout and to install flooring of choice have missed the point that these are not facets of 
leasehold but instead of communal living. Either of those two particular actions could 
have a significant detrimental effect on a neighbour under either leasehold or 
commonhold. 

The advantages of commonhold are: 
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1) From a purely property management interest by removing the class of professional landlord, 
unit holders thrust into the management of their block may instead prefer to employ a 
professional managing agent and hence more business will be available to managing 
agents. 

2) Having unit holders determine their own expenditure should result in fewer disputes at least 
a far as expenses are concerned.  

3) Having a standard contract as opposed to individual leases per building. Clearly splitting out 
local rules in the CCS will help to clarify the unique facets of each building. 

4) Standard contracts would make conveyancing quicker, easier and presumably cheaper (but 
the complication of additional sections could make conveyancing more expensive). 

5) Having the ability for the Government to change standard aspects of the CCS and have 
them apply to all properties. For example, to mandate that reasonable reserve funds must 
be collected. 

The disadvantages of commonhold over leasehold are: 

1) The freedom of a commonhold unit owner to change the internal layout or install flooring of 
choice can have a serious detrimental effect on a neighbour. Installing a bathroom directly 
above someone’s bedroom, removing fire compartments and installing wooden flooring 
have effects that are not isolated to that owner’s unit in communal living. 

2) If commonhold is better than leasehold it will create a two-tier system, with the 4.4m plus 
current leaseholders being seen as a second-class form of ownership and hence perhaps 
affecting leasehold values 

3) If commonhold is to apply to existing leasehold stock this will result in either compulsory 
conversion for some units against peoples will or a mixed leasehold/commonhold 
development. The latter will be harder to manage and will incur more costs. 

4) Multiple sections in a development is likely to require considerably more management time 
than if the whole development were determined by leases. Instead of a single landlord being 
consulted, each section will have a board that must set and agree its own budget and in 
addition its contribution to the common areas. All of this will need to be done in time for 
issuing the commonhold contribution demands. This will increase costs 

5) Particularly on complex developments it is easier for managing agents to liaise with a single 
landlord. That landlord will be available during working hours (as opposed to a voluntary 
board). 

6) Recruitment of directors may be problematic. Experience of current RTM, FMC and RMC 
boards suggest that people are becoming more unwilling to serve on time consuming, 
thankless and unremunerated boards. With the Hackitt review likely to bring in considerable 
personal liabilities (perhaps including prison) for duty-holders (i.e. commonhold directors) 
this position can only worsen 

7) Professional landlords will be familiar with property law and have the time and ability to 
remain contemporary. It will be much harder for a lay board to do so. Training will need to 
be made available for directors as well as a mechanism for keeping directors up to date with 
changes in legislation. 

8) Items 6) & 7) could conceivably bring into existence a new job class – that of professional 
commonhold director. While welcome from the point of property management this adds a 
further layer of costs 

9) Managing agents may work with landlords with an extensive portfolio. This is more efficient 
re having a single point of contact for multiple properties than if each were an individual 
commonhold. 

10) Disputes will still occur but now instead of a dispute being between a leaseholder and a 
faceless landlord they will be between neighbours who will meet on occasion. Disputes 
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therefore become more personal. It is not unknown for a director to pursue a personal 
agenda against another unit owner, particularly as they are spending “other people’s 
money” to do so. 

Paragraph 16.9  

  
Consultation Question 95.  
17.204 We ask consultees to provide us with information about the time spent in reading 

through and considering the terms of leases of residential flats:  

(1) when acting for a prospective purchaser;  

Managing agents provide sellers packs and hence although not acting for a 
prospective purchaser this can be used as a guide. The average current sales pack 
takes 194 minutes to prepare, including completing the LPE1, assembling the pack 
and dealing with the repeat questions from the prospective purchaser’s solicitor. 

(2) when acting for a prospective purchaser and mortgage lender;   

Refer (1) 

(3) when acting for a mortgage lender on a re-mortgage;  

No comment 

(4) when some dispute arises within a leasehold block of flats as to 
responsibility for repairs and maintenance, calculation of the service charge, 
and similar disputes.  

It will depend upon the nature of the dispute, the quantum involved, the 
personalities, the ration of owner/occupiers and buy-to-let properties and so forth. 

17.205 In each case we also invite consultees to give us some idea of the cost that would 
thereby be incurred to the client.  

In item 1) the average cost is £270 which equates to £84 per hour. 

17.206 We further invite their views as to whether time is likely to be saved in reading 
through and considering the terms of the parts of the CCS which may be varied.  

From a managing agents’ point of view each lease is different for each building and 
it requires the property manager to search through each particular lease to find the 
relevant clause. Having a standard form with annexes or schedules that hold the 
local rules should save time. 

17.207 We invite consultees to share with us their experience of commonhold-type 
arrangements in other countries. Is there scope for savings of time to be made? If 
so, what would be the estimated time saved on a typical transaction?  

No comment. 
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Paragraph 16.12  

  

Consultation Question 96.  
17.208 We ask consultees to provide us with information about the prevalence of, and costs 

incurred in, disputes caused by the terms of one or more residential leases being 
inconsistent with the terms of another lease (or other leases) within a building or 
development. We further invite their views as to whether our provisional proposals for 
commonhold will reduce the scope for costs to be incurred in interpreting a commonhold 
community statement.  

          No comment 

Paragraph 16.18  

  
Consultation Question 97.  
17.209 We ask consultees to provide us with information about the sort of difficulties that 

can arise owing to the difficulty in varying and updating the terms of leases:  

(1) if the leases are varied as a conveyancing transaction which does not give 
rise to a dispute; and  

Multiple developments that have experienced changes in solicitors over the period 
can lead to apportionments not totalling 100% or some leases allowing pets and 
others don’t. This is relatively rare but, particularly in the case of the former, can 
incur significant costs and take years to resolve. 

(2) if the leases are varied as a result of an application to the Tribunal (whether 
the application was made because it was contested, or because it was the 
most convenient way of implementing the variation).  

The variation of leases is difficult, one ARMA member has a case requiring the 
resolution of 2 issues, one being the definition of the building to establish 
maintenance obligations, the second, which caused the first, being the freeholder 
constructing an additional floor, but not seeking to vary the leases to deal with all 
these matters (service charge apportionment and responsibility to maintain). This 
requires obtaining the consent (at least 75% for a no more than 10% against as 
more than 9 flats) and costs are circa £1,500 excluding application to FtT etc. 
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17.210 If you have figures – whether they relate to the costs incurred, or the amount of 
time spent – then please let us have them.  

No comment 

17.211 We further invite consultees’ views as to whether our proposals regarding the 
amendment of local rules by resolution of the commonhold association will reduce 
the costs which are incurred, when compared with the costs incurred under (1) or 
(2) above.  

Unless disputed in the Tribunal the ability to amend local rules by means of a vote 
will be cheaper and presumably easier than approaching a Tribunal. 

This does open up a potential avenue for abuse by one or more directors to bend 
the rules to their own will as there will be no Tribunal oversight. 

Paragraph 16.20  
  

Consultation Question 98.  

17.212 We invite consultees to provide us with information about costs generated by service 
charge disputes. We further invite their views as to whether, and by how much, our 
provisional proposals for commonhold will reduce the incidence of disputes and the costs 
that will be incurred in equivalent disputes over contributions to shared costs.  

          It is not obvious that there is evidence that disputes about levels, apportionment or 
reasonableness of service charges will be either higher or lower in commonhold. In 
leasehold there is the philosophical equivalent of commonhold in terms of FMC. RMC 
and RTM’s setting their own budgets and expenditure, However, there seems little 
evidence that disputes are less frequent than where a third-party landlord is present. In 
the case of Australia strata living 39% of commonhold unit owners stated they had been 
in dispute with their commonhold association regarding the running of the scheme. 

Paragraph 16.26  

 Consultation Question 99.  

17.213 We invite consultees to provide us with information about costs generated when 
forfeiture proceedings need to be used to enforce payment of service charges. We 
further invite their views as to whether our provisional proposals for commonhold will 
reduce the costs that will be incurred if a commonhold association needs to seek an 
order for sale. 

          No comment 

Paragraph 16.29  
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Consultation Question 100.  

17.214 We invite consultees’ views as to:  

(1) whether cases before tribunals are likely to prove more or less expensive than 
similar cases before courts; and  

Tribunals will tend to have specialist knowledge on property that will enable them to 
review cases more efficiently. In addition, the cost of applying to Tribunal, although not 
negligible, are likely to be lower than to court. 

(2) whether (apart from service charge disputes, which we have already addressed in 
Consultation Question 98) there appears to be more or less scope for disputes 
within commonholds which result in litigation, when compared with leasehold 
developments.  

The opportunity to amend local rules by vote would provide an alternative to dispute 
resolution via the Tribunal. Commonhold associations may be more willing to amend 
rules on such matter as pets than landlords. 

Paragraph 16.32  
  

Consultation Question 101.  

17.215 We are provisionally proposing several new grounds upon which it would be possible for 
someone to make an application to the Tribunal. We invite consultees’ views as to:  

17.216 what they consider that the likely impact of these will be on the number of applications 
made to the Tribunals; and  

          The ability to apply to the Tribunal for the appointment of paid directors is a welcome 
move and allays some of the concerns expressed in 17.203 (is this a voluntary or 
mandatory requirement?).   

          Protection of the minority against the wishes of the majority, although at first face 
seeming to contradict the ethos of commonhold, is a necessary requirement as not all 
decisions will be fair or equitable. 

17.217 whether any particular proposals are likely to result in a large number of new 
applications being made.  

          Not in the short term given how few commonholds there are and how slowly they are 
likely to ramp up. 

Paragraph 16.34  

  

Consultation Question 102.  
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17.218 We invite the views of consultees as to how any other aspects of our provisional 
proposals for reform of commonhold will affect the position of future owners of 
commonhold units, either positively or negatively. 

           Refer 17.203. 

          The prospect of mixed leasehold/commonhold buildings and buildings segregated into 
sections will increase management fees, potentially significantly. Particularly in the case 
of the latter where instead of a single board (either landlord, FMC, RMC or RTM) there 
will be a board per section plus one for the common areas, each of which will require 
individual accounting, management reports, board meetings (usually out of hours for lay 
boards).  

Paragraph 16.35  

  
Consultation Question 103.  

17.219 We ask consultees to provide us with any information that they may have of:  

(1) examples of planning agreements which are practicable under leasehold but 
which would not appear to be feasible under our reinvigorated model of 
commonhold; and  

No comment 

(2) services within leasehold developments which are being provided at the 
residents’ expense, but which, if the development had been set up on a 
commonhold basis, would have been provided, if at all, at public expense. 

Communal roads and lighting within developments that are maintained at the expense 
of the development rather than the public purse. 

Paragraph 16.38  
  

Consultation Question 104.  

17.220 We ask consultees to provide us with any evidence they have of management 
difficulties which may arise where a leaseholder-controlled company is the landlord of (or 
responsible for the management of) commercial units; and whether this has affected their 
rental or capital value.  

Council? 

Paragraph 16.41  
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Consultation Question 105.  

17.221 Which of the following statements best reflects your views on the provisional 
proposals in this Consultation Paper?  

(1) If these proposals are adopted, then developers will be willing to use 
commonhold for a substantial number of developments.  

(2) Even if these proposals are adopted, developers will not be willing to use 
commonhold unless Government introduces financial incentives for them to 
do so, either directly by offering financial incentives for the developers, or 
indirectly, by offering incentives for purchasers of commonhold units.  

(3) Even if these proposals are adopted, and financial incentives are given, 
developers will not use commonhold for developments unless they are 
prohibited from selling flats on a leasehold basis and they are thus forced to 
use commonhold.  

Option 2  

Paragraph 16.43  
  
Consultation Question 106.  
17.222 We invite consultees’ views as to:  

(1) what issues prevent the uptake of commonhold; and  

• It is unfamiliar to the public 
• It is unfamiliar to lenders and hence there are few mortgages on offer 
• As there are few mortgages this reduces the opportunity to “shop-around” 

for the best deal – so mortgages are likely to be more expensive 
• There are no incentives for developers to provide commonhold. Indeed, the 

ground rent income stream provides a further asset which may be sold 
(although there is an argument that the stewardship of the development by a 
professional landlord may somewhat offset this) 

(2) what could or should be done to promote the adoption of commonhold.  

Commonhold should be offered as an option rather than being made mandatory. 
People have the right to choose what sort of tenure and consequent management 
scheme they wish to live under. 

The retrospective application of commonhold is a concern, featuring either 
compulsory conversion (with associated freehold reversion and administration 
costs) imposed upon people who do not wish to change or, alternatively, to have 
buildings that are mixed leasehold and commonhold. 

17.223 We invite consultees’ views as to the extent to which the suggestions for the 
invigoration of commonhold set out in paragraph 16.47 above, and any other 
suggestions that they may make, are likely to result in commonhold being used 
instead of leasehold. 
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Some of the suggestions involve mandatory use of commonhold and hence will 
absolutely affect it being used. 

Government websites bringing together information, advertising campaigns and 
advertisements for properties for sale giving details of tenure will all help. The level 
of intervention will need to be high as, after a very long period of leasehold being 
the dominant mechanism of flat ownership, very few people really understand the 
concept, or indeed have much appetite to.  

To shift convention, the most effective mechanism will be financial. Whether that be 
incentives to developers, change in programs (such as Help to Buy) or adjustment 
to Stamp Duty Land Tax.  

Paragraph 16.48  

  

Consultation Question 107.  

17.224 We invite consultees’ views as to whether a reformed commonhold regime should treat 
particular issues differently in England and in Wales. Consultees are welcome to share 
their views as to this point here, or in response to questions which we ask throughout the 
Consultation Paper about particular issues.  

          No. Wherever possible the regime should be consistent between England and Wales 

Paragraph 16.51  
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1. The Belgravia Residents Association – Who We Are 
 

he Belgravia Residents Association (B.R.A) was founded in 1972. It’s the 

recognised amenity Society for Belgravia in Central London. We are open 

to all, run by volunteers and funded by an annual subscription paid by 

Members.  

We communicate with Members through our website and on social media1. 

B.R.A lobbies on behalf of residents particularly with local Members of 

Parliament, councillors and the local authority, the City of Westminster, other 

statutory bodies and the primary freeholder, Grosvenor Estates.  

We engage in a proactive and positive dialogue with Grosvenor. They are not a 

financial contributor or member of B.R.A. We have no political affiliations. 

B.R.A is particularly experienced and involved on behalf of residents with the 

planning process as we strive to keep Belgravia as an area with a range of local, 

independent shops such as newsagents, chemists and coffee shops, which serve 

us all and provide vitality and footfall within and around our streets. We do not 

want to see streets becoming designer-led.   

We strive for good community roots and liaise with Parish churches and other 

religious and social organisations.  Through our fundraising efforts, we support 

a range of local charities.  

Our individual members and volunteer Committee span the full spectrum of 

tenure of residential property occupation and ownership in Belgravia. Individual 

members are sometimes both leaseholders and freeholders or leaseholders who 

hold short or long leases, or who are employed in the property sector. 

Additionally, we have experience of condominiums in America and home 

ownership in Scotland. Therefore we, as stakeholders, are well placed to 

comment on behalf of residents on the Law Commission Proposals on 

Commonhold. 

  

                                                           
1 www.belgraviaresidents.org.uk / Twitter: #belgraviaresidents  Facebook: Belgravia-residents-association 
All quotes from B.R.A members come from an online questionnaire on enfranchisement on the B.R.A. website. 

T 
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2.  Our Parameters 

We are not commenting on the Law Commission’s proposals with regard to 

Wales.  

For England, we are not commenting on social housing, shared ownership and 

on the tragic circumstances which led to the 2017 Grenfell Tower disaster, as we 

think others have greater in-depth knowledge and experience to contribute 

concerning these subjects than we do. 
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Introduction 

Current leaseholders and future buyers of flats want and are entitled to legal 

equality with freehold house owners.  

We believe that the mechanism of Commonhold will enable legislation to be 

brought forward by Government which will achieve that equality. 

We want legislation to ensure that all new flats must be built and sold as 

Commonhold, except in very exceptional circumstances. No planning permission 

should be given to any wholly residential or mixed-use development or 

conversion, unless it’s a Commonhold project.  

This will mean that the number of leasehold flats in England will be prevented 

from increasing further from the current estimated number of 5-6 million people 

who are holding a wasting asset.  

We welcome 2018 Government proposals to end new build leasehold houses 

but we would urge that legislation must also apply to new build flats, which must 

be sold as Commonhold. It would be unjust to have a two-tier system where 

new build flat purchasers are disadvantaged compared to new build house 

purchasers.   

For those leaseholders living in existing flats, we want to see Collective 

Enfranchisement, with its statutory right to purchase the freehold interest from 

the landlord, streamlined as outlined by the Law Commission, so that qualifying 

leaseholders can then move immediately onto becoming Commonholds or do 

so a within our suggested mandatory period of twenty years. 

With Commonhold Government has an opportunity to make sweeping, positive 

changes in the lives of people living in leasehold flats or about to purchase a 

new-build. It will require courage and vision on the part of Government to make 

these changes to end leasehold and bring the country legally up to the same 

standard of security of tenure which is enjoyed in much of Europe, Scotland and 

America.  
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its right to compulsorily acquire their freehold as part of the process of 

converting to Commonhold.  

We think this method provides a workable legal mechanism, albeit as a 2-stage 

process, a stepping stone to reach Commonhold.  

It also means that the impossibly high barrier of unanimous consent from long 

leaseholders currently required for Commonhold is now lowered and would be 

set at an achievable level of 50%.   

 

Answer to Question 2 

Yes, we agree that it should be possible to convert to Commonhold without the 

unanimous consent of all leaseholders. 

Obtaining unanimous consent from all leaseholders to convert to Commonhold 

is too difficult to obtain, meaning that Commonhold falls at the first hurdle. It’s 

one of the main reasons why Commonhold has failed to take off as a form of 

tenure. 

Support for conversion to Commonhold has to be a majority of leaseholders 

after collective enfranchisement, not just a half of the total number – which 

means 51% have to consent, not 50%. A majority has a democratic mandate, 

whereas 50% for conversion and 50% against (or neutral) is a stalemate. 

Current leaseholders have natural concerns about changes to their tenure, 

particularly as their property is usually their biggest financial commitment as 

well as being their home.  Leasehold tenure is disliked by leaseholders but 

people are cautious about change to something entirely new even though it 

promises what they most want – freehold ownership – so we suggest a 

Government information website and media campaign setting out the 

advantages of Commonhold and how it works.     

 

Answer to Question 3 

We agree that only leaseholders eligible to participate in a Collective 

Enfranchisement claim should be able to participate in a decision to convert to 

Commonhold and take a Commonhold Unit. But, with the proviso that it should 

be 51% that agree (see our answer to Q.2 above) to move from Collective 

Enfranchisement to Commonhold.  
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Answer to Question 4 

Once 51% of leaseholders participating in the Collective Enfranchisement have 

agreed to go forward with Commonhold, then the remaining 49% of 

leaseholders, together with the non-participating leaseholders should be 

required to take a Commonhold Unit, so that Commonhold is 100% (or as close 

to that as can be achieved) freehold units from inception. 

For those who were non-participating and non-consenting to Commonhold a 

charge over their freehold unit(s) is a practical device to pay back those who’d 

financed the freehold purchase which would be repaid out of the proceeds of 

an eventual sale. It also includes individuals into the Commonhold from day one, 

unlike a Collective Enfranchisement Company which permanently excludes non-

participating leaseholders.   

This would mean that those who were a) very short leaseholders who didn’t 

qualify to be part of Collective Enfranchisement and b) those who couldn’t raise 

the finance to be part of Collective Enfranchisement could be part of the 

Commonhold and have the security of freehold, instead of holding a wasting 

asset. 

In order for the Commonhold Association or outside financier who has 

registered the charge on a freehold unit(s) to be able to recoup their investment 

without waiting for a sale, unit freeholder(s) should also be able to voluntarily 

lift the charge on their property if their financial situation improves.  

We are against, as far as possible, a mixing of two types of tenure, Commonhold 

and Leasehold, in one building. Commonhold is the replacement for leasehold 

and the enabling mechanism for leasehold to cease to exist. 

Two differing, and many would say opposing, types of tenure in one building 

would lead to: 

a) Neighbours with an ‘A’ superior level of tenure (freehold unit) living next 

door to those with a ‘B’ inferior level of tenure (leasehold). 

b) There would be continuing underlying feelings of ‘us and them’ – instead 

of ‘all of us together’ as various types of leaseholders wouldn’t be part of 

the Commonhold Association, and excluded from the decision-making 

process. 
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c) The Commonhold Association not being able to work efficiently, as not 

everyone would be a contributor – potentially leading to a situation where 

only unit owners would be paying for major communal projects (such as 

a new lift installation). Or conversely that the C.A couldn’t afford to pay 

for major projects and had to either take on debt or delay necessary 

projects until they’d accumulated enough reserves.    

d) Buyers of flats in a ‘mixed tenure’ building would be confused, potentially 

making leasehold properties unsaleable, particularly if two similar spec 

flats are on the market. The buyer would plump for a freehold unit 

because they already understand and are familiar with the concept of 

freehold. 

e) It would also put off buyers if they had to face a two-stage buying process 

i.e. buy a leasehold flat then convert it to join the existing Commonhold, 

using a new statutory right. This would be more time consuming and 

expensive for buyers who may face difficulties getting a mortgage for a 

‘two-stage’ purchase. 

f) Developers would take advantage of cheaper leasehold properties for 

sale in a mixed tenure building, legally convert it to a freehold unit and 

part of the Commonhold, and sell it on.   

Leasehold is already little understood by buyers, particularly first timers, and to 

present them with a multiple choice, means that they would choose freehold 

units.   

We don’t anticipate objections from individual leaseholders concerning the 

principle of Commonhold, once a Government education and information 

programme is in place. After all, these are the very people who understand, 

dislike, and are often trapped by the leasehold system and who want 

Commonhold to succeed.  

Invariably, though there will probably be a test case of A1P1 over the issue of 

change of tenure by those who didn’t consent to it – but there can be no 

‘deprivation of property’ where there is in fact a strengthening of rights and 

security of tenure i.e. a leaseholder receives more than he/she has lost by 

changing a ‘wasting asset’ with ground rent payable, to rights in perpetuity for 

their Unit, together with being able to have a vote in the Commonhold 

Association where previously he/she had no say in the management of the 

building by an external landlord.  
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There is also the overarching principle that Government is making these 

legislative changes for ‘the common good’ in order to eventually give flat 

dwellers equivalent freehold legal equality with those living in freehold houses.       

 

Answer to Question 5 

No, we don’t agree that qualifying leaseholders of 80% of the flats in a building 

should be required to support the decision to convert to Commonhold.  

We think this percentage is far too high and difficult to achieve. We agree that 

it should be a majority of qualifying leaseholders and we think it should be 51%. 

 

Answer to Question 6 

Freeholders, consenting leaseholders and non-consenting leaseholders who 

have non-qualifying tenants must join the Commonhold, and own their freehold 

units from the legal start of the Commonhold. They then pay Commonhold 

Contributions and can vote in the Commonhold Association. 

The non-qualifying tenant, living in the freehold unit then becomes a tenant 

paying rent to the freehold unit owner until the term of his/her former lease 

expires. This rental term should be protected in the same way that one-year 

tenancies are currently protected.  

The sum of the rental would consist of the former service charges plus the 

former ground rent, payable as outlined in the former lease e.g. quarterly in 

advance, half yearly etc. The unit freeholder could also charge the renter for a 

proportion of the cost of major projects, in the same way as the former lease 

would have specified.    

If the renter decided to vacate the property before the rental term had expired, 

they would be entitled to receive the value (if any) of the remaining years of 

protected tenure by selling that term on the open market to a new renter (or 

back to the freehold unit owner) who could stay under the same terms until the 

protected term expired. 
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Once the term of the former lease (now rental term with its rental conditions) 

had expired, the occupier and the unit freeholder could, if agreeable, negotiate 

between themselves on a new one year market rental or on a sale – but no new 

lease could be issued as they don’t exist in Commonhold.  

The freehold unit owner would be wholly responsible for paying Commonhold 

Contributions, including the Reserve Fund, and would be able to vote. 

Freehold unit owners would be responsible for obtaining payments from either 

their market rental occupants and/or their occupants who were former short 

leaseholders.    

The occupier who rented would not pay Contributions nor be a voting member 

of the Commonhold. For ease of administration, the Commonhold should only 

deal with freehold unit owners. 

If the Contributions and Reserve payments are higher than the amount of rental 

income the freehold unit owner receives then the unit freeholder could charge 

that to the renter who was a former short leaseholder – following due 

notification, in the same way that under a lease, payment of the Service Charges 

(whether major projects or an increase in shared utility bills) would be 

demanded in advance.  

If the Commonhold Contributions are lower than the former Service Charge + 

ground rent + share of major projects, then the freehold unit owner benefits. 

The responsibility for Contributions would at all times rest with unit freeholders. 

Collecting payments in advance from renters would be the responsibility of each 

freehold unit owner.  

This mechanism means that occupiers who were non-qualifying tenants would 

be protected until the end of their term of years. They would still have a wasting 

asset, which could be sold if they wished and their financial outgoings would be 

the same as if they’d remained non-qualifying leaseholders. 

The above mechanism also has the advantage of being time-limited, in that once 

these rental terms have expired within a Commonhold building, they’ve expired 

forever. Thereafter, unit freeholders would be able to rent out their property 

for a market rent on one-year tenancies.  
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As unit freeholders will always be personally responsible for Commonhold 

Contributions and Reserve Contributions – they won’t be able to charge the 

shared cost of major projects to the market renter – so we do anticipate rent 

rises after the protected rental term expires.  Once non-resident unit 

freeholders realise that they’ll have to bear the expense of unanticipated shared 

major projects going forward, they may sell their property to a freehold unit 

occupier and find investment income elsewhere. On the other hand, a well-run 

and managed Commonhold building should be able to make financial savings for 

their unit freeholders, compared to when there was an external freeholder. A 

good reputation soon spreads and makes a building more desirable to live in and 

own from a rental tenant, non-occupying freehold unit owners and occupying 

unit owners viewpoints respectively.       

       

Answer to Question 8 

Yes, we agree that on conversion to Commonhold leaseholders with short 

tenancies, granted for less than 21 years will not be required to consent to 

conversion – but that those tenants become ‘renters’ (as described above) for 

the remainder of their term. Additionally, that the freeholder of those short 

tenancies be required to convert to become a freehold unit owner and be part 

of the Commonhold. 

 

Answer to Question 9 

It’s vital that mortgage lenders accept, indeed embrace, Commonhold freehold 

units as a secure form of tenure and preferable to leasehold flats from their 

point of view. 

1. In new buildings - Lenders support and encouragement will be crucial for 

Commonhold to be a success as their leadership will give confidence to 

purchasers of freehold units.  

2. In existing blocks – Lenders should agree to automatically transfer a 

mortgage (as they already do in collective enfranchisement) to a freehold 

unit.  By doing this they’ll signal that this new type of tenure is wholly 

acceptable.  

The lender may make a nominal administrative charge or automatic 

transfer which could be added to the mortgage, rather than charged up 

front. 
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We would like to rely on market forces to get lending on Commonhold freehold 

units accepted as standard practice, but if lenders drag their heels then the 

Government may wish to legislate to compel them to accept as mainstream this 

form of tenure and the realisation that leaseholds in existing buildings will die 

away through time.  

If the mortgage industry gets behind Commonhold, even if the whip of 

legislation has to be used, then there shouldn’t be any need for Government to 

provide lending to purchasers as in the American model.  

Purchasers want to go to their local Bank or High Street mortgage provider, 

either on-line or in person, and find that Commonhold is treated entirely as a 

norm.      

 

Answer to Question 11 

Yes, we agree that when a freeholder refuses to consent to conversion the 

leaseholders will need to follow the Collective Enfranchisement procedure in 

order to purchase the freehold and then convert to Commonhold. 

Converting to Commonhold must be as simple, straightforward and cost-

effective as possible.  

Using the existing model to ‘enfranchise and convert’ appears practical, 

particularly if the proposals already made by the Law Commission on Leasehold 

Enfranchisement (and replied to by B.R.A in January 2019) to streamline this 

process were adopted into law. 

We recognise that for existing buildings the streamlined process should be 

optional. Some buildings may choose only to collectively enfranchise and not 

proceed to Conversion to Commonhold right away or indeed at all or may not 

be able to gain 51% approval (as we suggest) for proceeding.  

It’s very easy in long, drawn out and expensive legal processes – for the former 

leaseholders to just run out of steam, willpower and finance once they’ve gained 

their major objectives of getting rid of the external freeholder and holding new 

999year leases. But, as we want Commonhold to be as widespread as possible 

and to gradually replace leasehold, the door should always be open for 

Collective Enfranchised buildings to convert to Commonhold in the future.  
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To encourage Conversion we suggest a window of twenty years (dating from the 

passing of legislation) after which Collective Enfranchised buildings would be 

compelled to convert without needing a 51% majority to vote in favour of it.  

Twenty years in the future, we expect Commonhold to be more widespread and 

accepted and for those in buildings already Collectively Enfranchised to be able 

to plan and prepare for compulsory Conversion. Buyers would also be fully 

aware of the timetable for Conversion.   

 

Answer to Question 12 

Leaseholders should not she able to withdraw their individual consent to 

Conversion. So, consent wouldn’t lapse after 12 months.  

Additionally, 

a) If a leaseholder puts his property on the market after consent is given, 

then that consent remains and potential purchaser(s) notified. 

b) If the property if put on the market compulsorily by a third party (e.g. a 

bank or mortgage lender) and if consent has already been given then it 

remains with the property and purchaser(s) notified. 

c) If the consenting leaseholder dies, their estate is deemed to consent and 

this should be made known to purchaser(s) of the property. 

 

Once the Claim Notice is served leaseholders shouldn’t be able to withdraw their 

individual consent. This should be a collective decision only and should prevent 

pressure being brought on individuals to change their minds by their freeholder. 

 

Answer to Question 13 

Yes, we agree to the proposal that either a freeholder or qualifying consenting 

leaseholders who are in the process of acquiring their freehold by Collective 

Enfranchisement can apply to HM Land Registry to create a new Commonhold. 

Where a lender has consented to a conversion to Commonhold on the condition 

that it will be granted new security over the Commonhold unit after Conversion, 

a deed of substituted security provided to HM Land Registry will be evidence 

that this condition has been fulfilled. 

We believe it should be mandatory for lenders to supply a deed for a minimal 

cost and within a reasonable time. This would be to their own advantage as an 
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eventual freehold interest in a commonhold unit is worth more than an interest 

in a wasting asset for a term of years, so they need to facilitate the process – not 

hinder it.   

 

Answer to Question 14 

Yes, we agree that where the freehold of a building is already owned by 

leaseholders collectively through an FMC, that the common parts should be 

transferred to a new Commonhold Association (C.A) as part of the process of 

conversion – rather than the FMC changing its articles to become a C.A. 

This would be a practical solution to a change from a company limed by shares 

(FMC) to a company limed by guarantee (C.A). 

 

Answer to Question 15 

We largely agree with your provisional proposals, and have made some 

suggestions ourselves for you to consider in our previous answers, we must 

emphasise that streamlining the process, though important, is not as crucial as 

a) getting the lending industry on board – preferably voluntarily, or through 

legislation and b) finding a ‘fair formula’ to compensate freeholders which will 

make it cheaper for leaseholders to acquire their buildings and individual flats. 

This has already been discussed in your paper on Enfranchisement (and our 

reply) and it’s key to the success of the whole leasehold reform project.  
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Answer to Question 17 

We think that the ‘Flying Freehold’ and the ‘Layered Commonhold with 

Umbrella Association’ models explored by the Law Commission are both too 

complex legally and too cumbersome to manage on a day-to-day basis. Both 

look like administrative and legal quagmires with a lot of potential down the 

road for internal conflict and not sufficient consumer protection.   

We prefer the recommended ‘Sections’ model with one CCS and one C.A. This 

model remains true to the spirit of Commonhold and is easy for purchasers to 

understand. It also has the advantages of some standardisation i.e. a purchaser 

will know what to expect whether he or she buys a freehold unit in 

Bournemouth or Birmingham. Additionally, it allows flexibility, as no two mixed-

use developments will be exactly the same in size or facilities. 

Residential freehold unit owners don’t want to own or operate retail units, a 

hotel or a cinema but they do want to be able to vote for example on the hotel 

applying for a late-night music licence or a retail shop changing from being a 

chemist or coffee shop to a fish & chip shop or bar as that would change their 

community environment. Commercial interests must not override the interests 

of freehold unit residents and the ‘layered’ system, we think would provide for 

that.  

 

Answer to Question 18 

We think the existence of section committees should be optional – not 

mandatory. Their existence would depend on what unit freeholders wanted in 

their particular development. Our guess is that in the largest and more complex 

developments there would be more section committees set up by request. If a 

request for a section committee was made to the C.A then it would be 

mandatory to comply.  

Once in existence, a section committee, would have to get approval for spending 

(perhaps above a certain level?) from the C.A.  

 

Answer to Question 19 

We think each Commonhold should decide on collateral or exclusive delegation 

to section committees. 
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Answer to Question 20 

If the directors wish to revoke or alter powers delegated to Section Committees 

they must first apply to the Tribunal for approval (or not) of their decision. A 

Section Committee must have the right to be heard at that Tribunal. 

 

Answer to Question 21 

We agree that a new section should be able to be created, initially by the 

developer and then by the C.A at a later stage. 

When the C.A wishes to create a new section, we agree that decision should be 

approved by special resolution and that additionally 75% of the total votes held 

by unit owners, who’d be part of the new section, must have been cast in favour 

of creating the section. 

Unit owners affected (we presume adversely) by the creation of a new section 

should have the option of applying to the Tribunal. 

 

Answer to Question 22 

Yes, we agree that ‘qualifying criteria’ for sections be introduced as outlined (1-

5). 

 

Answer to Question 23 

Yes, sections should be able to exist where it consists of only one unit. 

 

Answer to Question 24 

Combining two or more sections, should require a special resolution of the C.A. 

Additionally, 75% of votes cast by unit owners in those sections must be in 

favour. As an additional protection for unit owners affected by combining 

sections there should be a right to apply to the Tribunal as an added protection. 

No criteria need be met before two or more sections in the Commonhold can be 

combined. 
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b. Prohibiting Letting (including holiday lets) - A freehold house owner 

doesn’t have to consider his or her neighbours in the same way that a 

freehold flat owner has to do. Therefore, we’d like local rules to be able 

to prohibit holiday letting completely if that’s what the individual C.A 

wishes.  

Though a C.A might have a ‘no lettings rule’ it should be able to vary it 

temporarily for individual circumstances, following perhaps a section 

vote? 

i. Private Rented Sector – For longer term lets of say 1-2 years, there 

should be the possibility of flexibility in individual cases. Examples:- 

a) a unit owner might be posted overseas for two years by his/or her 

employer. The unit owner should be allowed for a set period of two 

years to let his property, as he requires the income to pay his 

mortgage whilst he rents abroad.    

b) An elderly unit owner might move into a Care Home and wish to let 

their unit as the rent would pay for Care Home fees. The rental 

period could be indefinite but under revue until the owner either 

decided to sell (and use the proceeds for an annuity) or died and 

the estate put the property on the market.   

The responsibility for paying Commonhold Contributions and 

voting would always remain with the unit owner or someone 

holding power of attorney for that individual. 

ii. Social Rented Sector – If a unit owner wished to rent to a housing 

association tenant, then it should be up to the C.A to decide whether 

they were in agreement and the local rules should reflect that decision. 

If a housing association is the owner of one or more freehold units then 

that will be known by the directors and the housing association is free 

to put in occupants of its choice, who must, of course abide by the 

rules of the Commonhold.  

We don’t think the number of housing association tenants will be 

materially affected by Commonhold – we anticipate the proportion of 

the housing market which is social housing to broadly remain the same 

unless Government legislates to increase the proportion of social 

housing which must be incorporated into a development. 
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iii. Amending Local Rules – There should be flexibility in changing local 

rules going forward but if a rule has for example, either permitted dogs 

or not previously mentioned them in the CCS and dogs have been 

acquired by unit owners then a change by vote which prohibits dogs 

can’t be made to apply retrospectively i.e. those who’ve already 

acquired a dog are able to keep it, but that pet can’t be replaced if it 

dies, and those without dogs cannot acquire them at all.  

As this is such a contentious issue then Commonhold directors in 

formulating a CCS initially must put this subject on their checklist 

rather than leaving a blank in the CCS, which only stores up problems 

for the future. 

iv. Event Fees – Yes, event fees should be prohibited in Commonhold. No 

exception to this should be made for Commonhold retirement 

properties. Event fees have been particularly open to abuse in 

leasehold retirement properties and it would be extremely regrettable 

if those abuses were transferred to Commonhold developments 

where the elderly and most vulnerable were living. 

In practice, unless a property is a new build retirement Commonhold, 

we anticipate existing leasehold retirement properties to be amongst 

the last sectors to change over from leasehold to Commonhold, just 

because the will might not be there amongst residents to collectively 

enfranchise and because it might be difficult for residents to find the 

Premium.  

c. Management and Maintenance Issues 

We think it is a cornerstone of the principle of Commonhold that the 

Directors are unit owners and that they are not paid, though expenses 

could be refunded. 

Owners have ‘skin in the game’ in the way that other groups do not and 

are likely to be more trusted by their neighbours than professional 

appointees, as well as knowing their building inside out in a way that 

agents cannot. 
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Conclusion 

The only way to ensure that Commonhold replaces leasehold is for Government 

to prohibit, through legislation, the building of leasehold developments, except 

in exceptional circumstances. If this is not done then developers will always 

choose to build leasehold properties as it’s more profitable for them. Taxpayers 

will not welcome subsidies or incentives to developers. It will be for developers 

to make Commonhold work within their business framework. 

 

It’s also vital that mortgage providers recognise Commonhold lending as a main 

stream product, eventually replacing lending on leasehold properties. They 

should be encouraged to help particularly in cases of Collective 

Enfranchisement. Though the Commonhold will have the first charge on debt by 

a unit owner if contributions aren’t paid, the lender should prefer to take an 

interest in a freehold unit which will be more valuable than a lease with a 

diminishing term of years. 

 

Commonhold will also mean that the C.A is based onshore, is visible and 

contactable. This is often not true of external freeholders of leasehold 

properties. 

 

Lack of consumer awareness of Commonhold is not an issue for the future. An 

public education programme would assist understanding. Naturally, 

Commonhold is an unknown concept at the moment but the principles are easy 

to understand. Leasehold has been in existence for hundreds of years and still 

isn’t understood by buyers and the population at large. Where leasehold is 

understood by buyers it is disliked, opaque and expensive for consumers. 

 

The Law Commission has to be congratulated for doing an excellent job on its 

proposals for reinvigorating Commonhold which will hopefully improve the 

position of existing leaseholders as well as purchasers of new build flats through 

future legislation.  
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 Question 1 

17.1 In order to protect freeholders, we provisionally propose that it should only be possible 
to convert to commonhold if either: 

(1)  the freeholder consents; or 

(2)  the leaseholders satisfy the qualifying criteria for collective enfranchisement, and 
acquire the freehold as part of the process of converting to commonhold. 

Do consultees agree? 

1. In principle, we agree provided that the interests of any commercial 
lessee in a mixed use scheme are protected and cannot be altered to 
the detriment of either the commercial investor or occupational 
commercial interest. However, until we know what are the Law 
Commission’s final recommendations regarding the reform of the 
enfranchisement law, we wish to reserve our position in relation to 
the leaseholders being able to enfranchise and convert particularly in 
relation to mixed use, multi-block schemes and other complex 
developments.  

2. Even with the protections suggested above, unless conversion has to 
be unanimous, we doubt commercial lessees will buy into mixed use 
buildings/developments because of the risk to their business 
interests.  

3. We believe that further protections will be required if the proposed 
enfranchisement/commonhold does not relate to the whole of the 
freeholder’s/landlord’s interests in the estate, for example where only 
one block in a larger estate is being enfranchised or where the 
developer has not completed its development of the entire estate. We 
raised similar concerns in our responses to your enfranchisement 
proposals responses (Submitted 7 January 2019). 

4. See further comments below in respect of your proposals regarding 
the two stage process for enfranchise and convert and particularly 
your leaseback proposals. Please also see our responses below in 
respect of your proposals for mixed use schemes and developers 
rights (Question 25). 

Paragraph 3.31 
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Consultation Question 2 

17.2 We provisionally propose that it should be possible to convert to commonhold without 
the unanimous consent of leaseholders 

We believe consent needs to be unanimous for the following reasons: 

1. There will be a number of buyers who prefer owning their property 
leasehold. It is not reasonable that these buyers are forced into a 
different relationship with their freeholder and other lessees 
without their consent.  

2. All the problems you identify under Options 1 and 2 below would be 
solved if the decision to convert had to be unanimous.  

3. The Freeholder has not consented to the enfranchisement or 
conversion so to be required to take leasebacks, in relation to non-
qualifying tenants, which will be all the commercial units in a mixed 
scheme and an unknown number of residential properties, or to 
assist in the funding of the acquisition is unacceptable and we would 
argue against the principles of Article 1 of Protocol 1 to the European 
Convention of Human Rights (A1P1). We have strongly objected to 
this proposal in our responses to your Enfranchisement Consultation 
Paper (response to question 31).  

4. No account has been taken of the willingness of the freeholder’s 
lender to allow for the matters to proceed in one of these ways. We 
anticipate that in some circumstances the freeholder’s lender will not 
agree this approach. What happens then? 

5. We note your proposals in para 3.79 in effect impose a cap on the 
recoverable service charges as the terms of the leaseback will reflect 
those of the non-qualifying lease. However, this may lead to long term 
mismatches between both the service charge provisions in the lease 
and lessees’ legislative protections and the contribution provisions in 
the CCS. The Commonhold Association may have to fund this 
shortfall indefinitely if the leaseback is granted for a term of 999 
years. This either undermines from inception the solvency of the 
Commonhold Association which the Law Commission seeks to 
strengthen elsewhere or it may inhibit the ability of the 
Freeholder/landlord to sell or assign its lease in the future if the 
building or the estate is being poorly managed and/or the Association 
or his tenant has solvency issues. In such a scenario, there is no 
requirement for the Association to be required to take back the 
leaseback to enable the Freeholder/landlord to exit from this unhappy 
situation.  

6. In order to have been able to enfranchise and convert, the amount of 
commercial space will be below 25% so it will always be in the 
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minority. The commercial investor/occupier would have none of the 
protections proposed for residential unit owners, particularly minority 
unit owners. Further, there is no obligation to create a commercial 
section, which may allow the freeholder/landlord or the commercial 
tenants greater control over the level of service charges that they will 
be required to pay. 

7. As regards commercial units, although they enjoy no statutory 
protections in relation to service charges, there may be a mis-match 
between the service charges recoverable under the commercial lease 
and the CCS. However, commercial tenants should be given the 
choice to be able to fully participate in the Commonhold, given their 
long term interest and investment in the property in the same way as 
is proposed for non-consenting leaseholders and shared ownership 
leases.  

8. The negotiation of the leaseback would also involve both parties in 
additional expense and could lead to considerable delays and 
disputes. 

Paragraph 3.41 

Consultation Question 3 

17.3  We provisionally propose that only leaseholders who are eligible to participate in a 
collective enfranchisement claim should take a commonhold unit and should be able to 
participate in a decision to convert to commonhold. 

Do consultees agree? 

Please see our response above regarding non-qualifying tenants being entitled 
to become unit owners. 

Paragraph 3.54 

Consultation Question 4 

17.4  If non-consenting leaseholders retain their leases following conversion to commonhold 
(which we call "Option 1"): 

Please see comments above as regards the assumption that freeholder’s 
lenders will agree to the proposal. 

(1) We provisionally propose that it should be possible for conversion to take place 
with the support of long leaseholders of 50% of the flats in the building. Do 
consultees agree??  

(2) We provisionally propose that non-consenting leaseholders should be provided 
with a statutory right to purchase the commonhold interest in their unit at a later 
date. Do consultees agree? 

(3) We provisionally propose that the right to purchase the commonhold interest 
should replace non-consenting leaseholders' statutory rights to obtain a lease 
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extension and to participate in a collective enfranchisement. Do consultees 
agree?  

See response to question 2. 

(4) We invite the views of consultees as to whether a purchaser from a non- 
consenting leaseholder should be required to purchase the commonhold interest, 
as well as the leasehold interest. 

(5) We provisionally propose that the leaseholders should be able to require the 
freeholder to take new 999-year leases over any flats not let to qualifying tenants 
and that such leases should automatically be granted over flats let to statutorily 
protected non-qualifying tenants and shared ownership leaseholders. Do 
consultees agree?  

See response to question 2. The same issues and concerns that you have 
discussed in respect of non-consenting leaseholders applies to the 
freeholder/landlord in a leaseback scenario and also for non-qualifying 
leaseholders of any commercial units. 

(6) We invite the views of consultees as to whether the non-consenting 
leaseholders' share of the freehold purchase should be capable of being funded: 

(a) by the consenting leaseholders, through the commonhold association 
which holds the commonhold interest; 

(b) by the consenting leaseholders, through a company (owned by them) 
which acquires the commonhold interest; 

(c) by a third-party investor, who acquires a long lease of the commonhold 
unit superior to the non-consenting leaseholder's lease; 

(d) by granting a leaseback to the freeholder (who may be compelled to 
accept the lease), who acquires a long lease of the commonhold unit 
superior to the non-consenting leaseholder's lease; and/or  

 See response to question 2. 

(e) by any other mean 

Paragraph 3.104 

Consultation Question 5 
17.5 If non-consenting leaseholders are to be required to take a commonhold unit following 

conversion to commonhold (which we call "Option 2"): 

1. We provisionally propose that that qualifying leaseholders of 80% of the flats in 
the building should be required to support the decision to convert. Do consultees 
agree? 

2. We provisionally propose that the leaseholders should be able to require the 
freeholder to take the commonhold unit of any flats not let to qualifying tenants 
and that freeholders should automatically become the unit owner in respect of 



5 

any flats let to statutorily protected non-qualifying tenants and shared ownership 
leaseholders. Do consultees agree?  

See response to question 2. If recommended, this should equally apply to 
any commercial units where the leaseholders or tenants are non-
qualifying.  

3. We provisionally propose that it should be possible to place a charge over non-
consenting leaseholders' units to recover their share of the initial freehold 
purchase price upon future sale of their commonhold unit. Do consultees agree?  

1. We do not agree that this be funded by the freeholder being required 
to take a charge (paragraph 3.132). See our general comments in 
response to question 2. As noted, this could be up to 20% of the flats, 
with no certainty as to when the charges may crystallise.  

2. The Freeholder would have no control over the management of the 
building/estate which may in turn affect the marketability or value of 
the commonhold units.  

3. This offends strongly the principles of A1P1. 

4. If consultees do not agree, how should non-consenting leaseholders' share of 
the purchase price be financed?  

1. By the consenting leaseholders as is currently the requirement under 
the existing enfranchisement law or third party lenders.  

2. The Government could also provide funding to encourage and 
support its desire for commonhold to be more widely adopted. 

5. We invite the views of consultees as to who should be able to provide such 
finance and take the benefit of the charge.  

See response above. 

6. We invite the views of consultees as to whether the charge should be set: 

(a) as a fixed amount, representing the non-consenting leaseholder's share 
of the initial freehold purchase.  

 The period over which this can be repaid will vary from property to 
property producing uncertainty; 

(b) as that fixed amount, with interest.  

 The period over which this can be repaid will vary from property to 
property producing uncertainty; 

(c) as that fixed amount, adjusted in line with house price inflation; 

(d) as a percentage of the final sale price, representing the percentage 
increase in value of the non-consenting leaseholder's property interest 
(from leasehold to commonhold) on conversion; or   

(e) in some other way. 

1. There is of course the risk that the non-consenting leaseholder may 
not be able to service the loan and/or that values will decrease, either 
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generally reflecting the housing market or because the Association 
badly manages the building/estate. 

2. You have not considered the possibility that prices decrease, so that 
the sale proceeds are insufficient to repay the loan and interest that 
has accrued since the conversion to Commonhold.  

3. Your Figure 14 assumes the value of the Unit will always increase and 
that the value of the units as commonhold will always be greater than 
if a leasehold interest. 

4. If the loan cannot be repaid when the non-consenting leaseholder 
wishes to sell its unit, the non-consenting leaseholder will be further 
disadvantaged as will any existing lender if its charge has been 
postponed automatically to the Association’s Charge. The unit will 
become unsaleable. This must offend A1P1; you have already 
highlighted this as an issue in paragraph 3.133.  

7. We invite the views of consultees as to what priority this charge should have in 
relation to any pre-existing charges.  

1. This should be a first charge and therefore would provide an 
incentive to existing lenders to provide such finance.  

2. If backed by a Government scheme this may encourage take up 
further or avoid the need to resort to charges because potential non-
consenting leaseholders can seek such a grant to enable it to 
participate from inception in the commonhold conversion. 

Paragraph 3.142 

Consultation Question 6 
17.6 Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-

qualifying tenant on a variable service charge, is required to take a commonhold unit 
on conversion under Option 2, we invite consultees' views as to whether:  

1. a cap should be placed on the amount of commonhold costs which are 
recoverable from the former leaseholder or freeholder, to reflect the costs that 
are recoverable from the non-qualifying tenant;   

2. the non-qualifying tenant's rights should be altered so that he or she no longer 
has the right to challenge service charge costs after they have been incurred, but 
instead has the same rights to challenge commonhold costs as other unit 
owners; or   

1. Without such a protection, the freeholder may be unable fully to 
recover the contributions which it must pay to the Association.  

2. If the cap above is linked to both the terms of the lease and amount of 
costs which can be recovered, as determined by the court, as against 
recoverable, the freeholder is protected in the same way as the non-
qualifying tenant.  
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3. It is not only the non-qualifying tenant who both did not have any say 
on the conversion to commonhold but also the freeholder (your 
comment in paragraph 3.119 (2)).   

4. There would also need to be some protection enshrined in the new 
legislation so the freeholder is not forced to pay while the non-
qualifying tenant challenges the sums due. 

3. any other approach would fairly protect and balance the competing interests of 
the leaseholder or freeholder, and the non-qualifying tenant.  

1. The liability of the former freeholder and the non-qualifying tenant 
need to be aligned so no payment can be demanded from the former 
freeholder that he cannot recover from the non-qualifying lessee.  

2. The FTT should also be required to have regard to the competing 
interests in considering any application regarding the 
reasonableness of any service charges or challenges regarding unit 
owner’s rights in respect of “mismatch” issues. 

3.  The FTT would also need to ensure that the freeholder is not required 
to pay the disputed amounts to the Commonhold Association until 
the outcome of the non-qualifying tenant owner’s application is 
known.  

Paragraph 3.143 

Consultation Question 7 
17.7 Under Option 2, we provisionally propose that: 

1. those wishing to convert (with less than unanimous consent) should be required 
to seek the prior authorisation of the First-tier Tribunal (Property Chamber) or 
Residential Property Tribunal in Wales ("the Tribunal"); and 

2. the Tribunal should be required to authorise a conversion to commonhold unless: 

(a) the necessary consents have not been obtained; 

(b) the terms of the CCS do not adequately protect the interests of non- 
consenting leaseholders; and/or 

(c) the applicants refuse to adopt the Tribunal's proposed revisions to 
ensure the CCS sufficiently protects the interests of non-consenting 
leaseholders. 

Do consultees agree? 

1. In respect of question 2 (b) and (c) above, this should also include a 
consideration of the freeholders’ interests and any non-qualifying 
tenants who will be required to contribute to the upkeep of the 
building/estate and the business interests of commercial investors 
and occupational tenants. For example, so far as possible the terms 
of the CCS reflect the previous service charge arrangements.  

2. If necessary, this could be addressed by the addition of local rules or 
creation of a section for the commercial units within the scheme that 
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cannot be amended without the FTT’s consent, the burden of proof 
being on the Commonhold Association to show that any change 
would not be harmful to the commercial interests.  

3. This reflects good estate management and ensures that shortfalls in 
the contributions received (where a cap is being applied, as referred 
to in the previous question) are kept to the minimum.  

4. We note in your RTM Proposals, the Law Commission propose to lift 
the prohibition preventing a building owned by different freeholders 
as a whole being subject to a RTM. You propose that the Tribunal 
should have the power to reconcile any conflicting or diverging 
provisions in different leases (RTM Proposals: Summary: 1.25). 
Again, this supports our suggestion to rectify “mis-matches” 
between the historical service charge lease provisions and the 
proposed CCS. 

5. The freeholder and non-consenting leaseholders should be entitled to 
participate in the Tribunal’s proceedings and given notice of such 
applications. 

Paragraph 3.144 

Consultation Question 8 
17.8 We provisionally propose that on conversion to commonhold, tenancies granted for 21 

years or less should continue automatically on conversion and that the consent of such 
tenants should not be required in order to convert to commonhold. 

 Do consultees agree? 

1. For the reasons highlighted in our responses to questions 2-7, the 
inter-relationship between the terms of the tenancy, particularly of a 
commercial tenancy, and the terms of the leaseback (Option 1) or 
commonhold unit (Option 2) are very important.  

2. As you highlight in footnote 93, business tenants have security of 
tenure in certain circumstances so will be entitled to renew their 
leases. It is not clear, and it should be prescribed by amendment to 
the 1954 Act, whether on renewal the lease can be required to be 
updated in line with the commonhold unit contributions regime.  

3. This would reduce the shortfall issues already highlighted and the 
potential undermining of the solvency of the Association.   

Paragraph 3.152 

Consultation Question 9. 
17.9 We invite consultees' views as to whether it should be possible for charges to transfer 

automatically from the leasehold title to the commonhold unit title on conversion to 
commonhold, without requiring lenders' consent. 
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 This would encourage and support wider take up of commonhold but would 
depend on what is allowed in respect of the charging of non-consenting 
leaseholders (question 5 above). 

Paragraph 3.172 

Consultation Question 10. 

17.10 We have set out two options for setting the threshold of leaseholder support which 
should be required to convert to commonhold. The first would be to require 
leaseholders (who are qualifying tenants under enfranchisement legislation) owning 
at least 50% of the flats in the building to consent, provided non- consenting 
leaseholders are able to retain their leasehold interest on conversion to commonhold 
(Option 1). The second would be to require leaseholders (who are qualifying tenants 
under enfranchisement legislation) owning at least 80% of the flats in the building to 
consent, on the basis that non-consenting leaseholders are required to take a 
commonhold unit on conversion (Option 2). 

17.11 We invite consultees' views as to whether they prefer Option 1 or Option 2. 

17.12 We invite consultees' views as to any other options for setting the threshold of 
leaseholder support for conversion, other than Options 1 and 2, which strike an 
appropriate balance between the interests of those wishing to convert and non- 
consenting leaseholders, and provide a mechanism for financing the freehold  

 We believe that conversion should be only if there is 100% consent save where 
the freeholder has reserved a unit to itself to avoid the risk of conversion. 
However, it is important that this scenario is differentiated from that where the 
freeholder retains a unit e.g. a marketing apartment or area for providing a 
communal service until the end of the development. 

Paragraph 3.182 

Consultation Question 11. 

17.13 We provisionally propose that, where the freeholder refuses to consent to conversion, 
the leaseholders will need to follow the collective enfranchisement process to 
purchase the freehold in order to convert to commonhold. 

 Do consultees agree? 

1. Agreed but the issues that we have highlighted above would need to 
be addressed regarding the mandatory on-going involvement of the 
Freeholder. This should cease at the end of stage 1, once the 
leaseholders have collectively enfranchised. 

2. If following a streamlined procedure, as proposed, the freeholder 
should be notified of this fact within the Claim Notice and set out the 
proposed terms of conversion e.g. if leasebacks are required 
(dependent upon which Option for conversion above was adopted) 
and should serve a copy of the proposed commonhold community 
statement (CCS) and local rules. Thereby the Freeholder is aware of 
the proposed terms of the commonhold interest which may be 
imposed upon it (Option 2). 
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3. If the proposed collective enfranchisement relates only to a building 
within an estate the freeholder will need to consider the inter-
relationship between the leasehold and commonhold aspects 
regarding e.g. recovery of estate service charge costs.  

4. In the Response Notice, the Freeholder should be able to object to 
any terms of the conversion, where the Freeholder will be required to 
have an on-going involvement because there are non-qualifying 
tenants or non-consenting leaseholders (depending what Option for 
conversion is adopted).  

5. To that extent, in respect of those schemes where the Freeholder may 
have an on-going mandatory involvement, we therefore disagree with 
your proposal that leaseholders can decide at a later stage to convert 
to commonhold (paragraph 4.38).   

Paragraph 3.182 

Consultation Question 12. 

17.14 We provisionally propose that, to simplify the procedure for converting to 
commonhold, any consents given in support of the conversion should not 
automatically lapse after 12 months. 

 Do consultees agree? 

1. In a large apartment block, there is always someone selling or re-
financing. Accordingly there are huge practical difficulties in any 
position where lessee, their buyers or lenders are uncertain as to 
what might happen. This delay will be very unpopular with a number 
of lessees.  

2. If leaseholders are able to withdraw their consent in circumstances 
agreed between the parties as set out in a participation agreement, 
then this may defeat the right to convert. Thought needs to be given 
to this situation and how it will play out in practice. 

17.15 We invite consultees' views as to whether leaseholders should be able to withdraw 
their individual consent to conversion after the Claim Notice has been served, or 
whether leaseholders should be required to make a collective decision no longer to 
proceed with the conversion. 

 See response to the above question. 

Paragraph 4.43 

Consultation Question 13. 

17.16 We provisionally propose that (in addition to the freeholder) it should be possible for 
leaseholders who are in the process of acquiring the freehold by collective 
enfranchisement, to apply to HM Land Registry to create a new commonhold. 

 Do consultees agree? 
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1. See response to question 11. The matters highlighted would need to 
be addressed and it seems premature to apply any earlier than before 
it has been established that the qualifying criteria has been met, the 
requirements for conversion have been met (e.g. form of leaseback 
agreed if Option 1) or the form of the CCS settled (Option 2) and that 
the Freeholder is not objecting to the claim and has approved the 
terms of those documents. 

2. It may be appropriate that the CCS or other aspects of the conversion 
require alteration, either as a consequence of the parties’ agreement 
or as determined by the Tribunal (e.g. if Option 2 was adopted).  

3. Only once settled or determined should the Registry accept an 
application for the creation of the Commonhold.  

4. This should be a necessary pre-condition to the signing of the 
statement of truth in the application to the Registry. 

17.17 We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be granted new security over the 
commonhold unit after conversion, a deed of substituted security provided to HM 
Land Registry will act as sufficient evidence that this condition has been fulfilled. 

 Do consultees agree? 

 Agreed, provided the lender has approved and signed the deed of substituted 
security. 

Paragraph 4.49 

Consultation Question 14. 

17.18. Where the freehold of the building is owned by the leaseholders collectively through a 
freehold management company (a "FMC"), we provisionally propose that the 
common parts of the building should be transferred to a new commonhold 
association as part of the process of conversion to commonhold (rather than the FMC 
changing its articles to become a commonhold association, where this is possible). 

 Do consultees agree? 

 Agreed subject to the legislation clarifying how the estate common parts are 
shared if there is more than one FMC. 

Paragraph 4.59 

Consultation Question 15. 

17.19 We invite consultees' views as to whether, taking into account our provisional 
proposals set out in questions 11 to 14, the conversion procedure would operate 
satisfactorily. 

 See comments in response to question 11.  

17.20 We invite consultees' view on what changes could be made to simplify the procedure 
and make it more cost-effective. 
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1. Prescribed documents on line and clear and comprehensive guidance 
for leaseholders regarding the process and the matters that must be 
addressed and taken into account. 

2. Making the conversion dependent on a unanimous decision 

3. We see the mandatory requirement for the on-going involvement of 
the Freeholder as unnecessarily complicating the process when there 
is no need for the Freeholders on-going participation in the 
development other than as a solution to keep the costs of financing 
the acquisition as low as possible for the leaseholders.  

4. Where only part of its reversionary interests are being acquired and 
converted to commonhold, the potential concerns of the Freeholder 
must be addressed up-front as part of the streamlined collective 
enfranchisement and conversion process. This will complicate the 
process and add to the costs but must be recognised as both 
reasonable and necessary.   

Paragraph 4.61 

Consultation Question 16 

7.21 We provisionally propose that any new management structure needs to meet the 
following objectives:  

(1) Provide the ability to separate out the management of a variety of different 
interests within the same development, in particular by: 

(a) differentiating voting rights, so that those affected by a decision are 
entitled to participate in making that decision, and no one else is able to 
do so; and 

(b) allowing shared costs to be allocated in different ways to ensure that 
only those benefitting from a service pay for it. 

(2) Provide a framework which can be used to regulate the relationship between 
more than one building where there are shared areas, such as shared car 
parks or gardens.  

(3) Strike an appropriate balance between standardisation and flexibility. 

(4) Facilitate consumer protection to ensure that abuses that have arisen in the 
residential leasehold context cannot be transposed into commonhold. 

 Do consultees agree? 

1. Flexibility is the key because each development is very different.  

2. Requiring the use of standardised documents cannot cover every 
issue or difference. This must be recognised.  

3. In the context of conversions to commonhold, we have already 
highlighted our concerns regarding service charge shortfalls, which 
the Law Commission recognises. It would be appropriate that, 
certainly on conversion, the existing service charge arrangements are 
carried over into the CCS.  
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4. Standardised CCS cannot foresee every item of service charge cost 
or contribution or different levels of maintenance standards.  

5. Standardisation may actually introduce additional costs and 
uncertainty and it should be recognised that many developments are 
by their nature complex constructions which will necessitate a 
greater degree of complexity and detail.  

6. Please also see our comments in response to question 25 later 
regarding the need for flexibility where the Freeholder/developer is 
developing out in phases or may add additional land to the 
development.  

7. Flexibility should also allow for variable percentages to be set, rather 
than fixed percentages to be specified in the CCS. In our experience, 
setting fixed percentages for service charge costs is unusual and are 
normally stated to be a “fair and reasonable proportion”. You have 
highlighted that this method of apportionment does not present 
significant difficulties (paragraph 6.58).  

8. As it is proposed that the unit owners must approve their 
Contributions, there is an opportunity for the proportion of the 
Contribution to be challenged. Unit owners will also have the existing 
right to prevent their share of Contribution being altered if this would 
allocate a significantly disproportionate percentage.  

Paragraph 5.15 

Consultation Question 17. 

17.23 We provisionally propose that commonholds with sections (which are not individual 
corporate bodies) should be introduced as a management structure to make 
commonhold workable for more complex developments. 

17.24 If consultees do not agree, do consultees prefer either the flying commonhold model 
or layered commonhold model? If so, how do consultees suggest addressing the 
issues with these models? 

17.25 Are consultees aware of any other options we should be considering? 

1. In principle, subject to addressing our concerns as highlighted in our 
responses to questions 16 and below, particularly question 21, 
sections could be workable in a mixed use and multi block schemes. 

2. The issues that we have highlighted in response to question 25 would 
also need to be addressed to ensure that the use of commonhold and 
sections can be used for phased constructions and large scale 
developments which would require the freeholder/developer to have 
the enhanced “place-making” rights during the development period.  

Paragraph 5.55 
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Consultation Question 18. 

17.26 We provisionally propose that it should be optional, rather than mandatory, for a 
section committee to be set up for each section in a commonhold. 

 Do consultees agree? 

1. Where there are different types of interests, contributing to different 
heads of charge, it would seem appropriate for section committees to 
be set up so that only those unit owners who pay such charges are 
entitled to participate in making the decisions regarding those 
contributions. We have flagged this already in relation to conversions 
to commonhold (see response to question 2 above). 

2 We do not however believe it is necessary that different sections or 
designated areas are identified by plans (paragraphs 5.42 and 5.53). It 
is common practice in leases to identify and to distinguish the 
different areas of common parts by words as well as plans, 
particularly in multi-storey buildings and multi-block estates. We are 
not aware that identification of the relevant areas is a problem in 
practice. This approach could be carried over into a CCS.  

3. Flexibility to create appropriate sections is the key.  

4. In a conversion scenario, we would argue that it should be mandatory 
at least to have regard to whether sections should be set up to reflect 
the existing service charge arrangements within the building or 
estate.  

5. This should be a matter that the Tribunal should be satisfied upon 
when considering any application for conversion approval or where 
challenged by any Freeholder or non-consenting leaseholder.  

6. As already discussed, this will assist in addressing some of the 
issues already highlighted and offering protection for those minority 
interests who may be forced into a commonhold arrangement on a 
conversion.   

17.27 If consultees disagree, which powers do consultees think should be given 
compulsorily to those committees? 

1. See response above.  

2. Where mandatory, particularly on larger and more complex 
developments with a number of different interests, we agree each 
section committee should be entitled to appoint one director and 
decisions affecting its section should be delegated to its 
representatives.  

3. Revocation or alteration of the section’s powers should allow unit 
owners who are affected to exercise the proposed minority 
protections rights which you discuss in paragraph 13.89(4).  

4. We recognise the concerns that you highlight particularly in 
paragraph 5.70 but flexibility within the above delegation parameters 
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would permit work authorisation levels and linkage to the amount 
retained in the reserve fund for that section (akin to section 20 
controls) .  

5. The Association’s position is strengthened against the risk of being 
unable to recover the section’s contributions if unit owners cannot 
challenge their level of contributions retrospectively once they have 
approved those amounts. 

6.  If a reserve fund is required to be maintained for each section and 
separate reserve studies carried out for each section reflecting the 
needs of that section (paragraph 5.83) this should also offer 
protection.  

Paragraph 5.71 

Consultation Question 19. 

17.28 We invite consultees’ views as to whether delegation to section committees should 
be collateral or exclusive; whether this should vary for different powers; or whether it 
should be for each commonhold to decide. 

1. We believe delegation should be collateral which would allow 
directors to step in, subject to appropriate parameters as to how 
those powers of oversight and step in are exercised.   

2. There would need to be flexibility as to what is appropriate for each 
section and therefore for each commonhold to decide.  

3. In relation to a conversion, the proposed parameters should be 
subject to challenge if they are considered adversely to affect the 
interests of the Freeholder or the unit owner or occupational tenant of 
any commercial units. 

Paragraph 5.78 

Consultation Question 20. 

17.29 We invite consultees’ views as to whether: 

(1) directors should be able to revoke or alter the powers delegated to a section 
committee as they wish; 

(2) section committees affected by an alteration of delegated powers should be 
given the ability to apply to the Tribunal; or 

(3) the directors should have to apply to the Tribunal in order to alter or revoke a 
delegation. 

1. See response to question 18 above.  

2. We suggest that any unit holder within a section has a fixed time 
period in which to serve notice challenging a proposal to revoke or 
alter section powers.  

3. Unless that notice is withdrawn in a fixed period, the directors 
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proposing the change must apply to the FTT for consent to their 
proposal.  

4. The burden of showing its proposals will not adversely affecting 
the person issuing the notice will rest with the directors. 

Paragraph 5.81 

Consultation Question 21. 

17.30 We provisionally propose that a new section should be able to be created by: 

(1) the developer, at the outset; and 

(2) the commonhold association at a later date. 

Please see our earlier comments regarding the creation of sections on 
conversion (response to question 7). 

17.31 If the commonhold association is allowed to create sections after it has been set up, 
we provisionally propose that this decision should be approved by special resolution, 
with the additional requirement that at least 75% of the total votes held by the unit 
owners who would be part of the new section must have been cast in favour of 
creating the section. 

 Do consultees agree? 

1. The requirement should be 75% of those unit owners entitled to vote 
for that section, as against present and voting at the meeting as 
otherwise this would produce a smaller threshold, as you have 
highlighted in Figure 21 in your Report (only 15% of all votes).  

2. For such a major change, it should be a requirement that it is a 
written special resolution.  

3. The creation and alteration of sections could result in additional 
financial obligations being imposed so should require a higher 
threshold than required in respect of changes generally to the CCS.  

4. If the necessary number of votes cannot be achieved then maybe it 
should be possible for the directors of the association to seek 
approval from the Tribunal to impose the change, with the Tribunal 
considering whether the criteria for setting up or changing a section 
have been met.  

5. The FTT has a similar power to approve variations of leases under 
section 35 of the LTA 1987 in respect of service charges where the 
threshold for approval by the tenants for the change is also 75%.  

6. As discussed in response to question 25, in relation to a phased 
development where the freeholder will require its enhanced “place-
making” rights and protections, it should not be possible for unit 
owners to create further sections during the development period 
without the prior approval of the freeholder/developer or with the 
Tribunal’s consent. 
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17.32 We provisionally propose that unit owners affected by the introduction of a new 
section should be given the option of applying to the Tribunal. 

 Do consultees agree? 

1. During the development period, please see responses to question 25. 

2. This should also include the proposed unit owners who may be 
affected by the proposed section or lack of section in respect of a 
commonhold conversion.  

3. See also comments in response to question 7.    

Paragraph 5.88 

Consultation Question 22. 

17.33 We provisionally propose that qualifying criteria for sections should be introduced, so 
that sections can only be created to give separate classes of vote to: 

(1) residential and non-residential units; 

(2) non-residential units, which use their units for significantly different purposes; 

(3) different types of residential units (such as flats and terraced houses); 

(4) separate blocks in the same development; and 

(5) other premises falling within the commonhold which, in the interests of 
practicality and fairness, should form a separate section. 

 Do consultees agree? Are there any other criteria which consultees feel should be 
added to the list? 

1. A simpler and more flexible test could be to relate the creation and 
membership of each section to the shared areas and related costs in 
respect of such areas and/or mutual obligations and standards 
determined on the principles of good estate management.  

2. If the creation of sections can be challenged in the Tribunal, this 
should be sufficient protection to ensure sections are only set up 
where those principles are met. There are some parallels with section 
35 of the Landlord and Tenant Act 1987 under which the Tribunal 
considers applications for variations of leases if it fails to make 
satisfactory provision with regard to various management matters. 

3. We disagree with your comment at note 47 in paragraph 5.93 which 
appear to conflict with what you propose elsewhere and also 
demonstrate in Figure 18. It should be possible to create sections for 
parts of the building or of the estate. The determining factors should 
be the criteria above.  

4. During the development period, the above criteria would complement 
the “place-making” criteria/principles which we discuss in respect of 
our response to question 25. 
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Paragraph 5.94 

Consultation Question 23.  

17.34 We provisionally propose that it should be possible for sections to consist of a single 
unit. 

 Do consultees agree? 

1. Based on the criteria above, this follows.  

2. This should include communal facilities such as a gym within a block 
which is used by all unit owners within the estate. We discuss this 
further in our response to question 25. 

Paragraph 5.96 

Consultation Question 24.  

17.35 We provisionally propose that to combine two or more sections, a special resolution 
of the commonhold association should be required. Additionally, 75% of the votes 
cast by the unit owners in the sections that are to be combined must have been in 
favour. 

 Do consultees agree? 

1. Subject to our proposal that the developer can combine sections as 
of right as part of place-making requirements. For example, once a 
marketing suite within a building is no longer needed and converted 
into an apartment(s), the developer should be able to merge those 
apartments into the residential section for the remainder of the 
building.  

2. Otherwise, see our response to question 21.  

17.36 We provisionally propose that unit owners affected by sections being combined 
should be given the right to apply to the Tribunal as an additional protection. 

 Do consultees agree? 

 Subject to our proposal that the developer can combine sections as of right as 
part of place-making requirements, agreed. 

17.37 We provisionally propose that there should be no criteria which must be met before 
two or more sections in a commonhold can be combined. 

 Do consultees agree? 

1. Subject to our proposal that the developer can combine sections as 
of right as part of place-making requirements, the criteria set out in 
response to question 22 should be satisfied.  

2., There should be good estate management reasons for two or more 
sections to be combined. Otherwise, a larger section could be 
combined with a smaller section to enable the unit owners of the 
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larger section to outvote those within the smaller section when the 
change impacts exclusively upon the “smaller” unit owners.  

3. During the development period, the merging of sections should be 
permitted where it is in accordance with the freeholder’s place-
making master plan and meets the “place-making” criteria/principles. 
Please see further our response to question 25 below.     

Paragraph 5.101 

Consultation Question 25.  

17.38 We invite consultees' views as to whether statutory development rights should apply 
automatically so as to avoid the need to reserve express rights in the CCS. 

1. As has been highlighted, developers need flexibility particularly for 
more complex developments which often involve multiple phases.  

2. The automatic application of statutory development rights is 
welcomed but this may be at the price of flexibility which developers 
need if it is intended to be an exhaustive inclusive list of rights.  

3. A possible compromise is to set out the criteria which such 
development rights must meet to be enforceable against unit owners 
and the Commonhold Association.  

4. The objectives listed in paragraph 6.40 could form the basis of the 
criteria for determining the express rights that can be contained in 
the CCS in relation to future phases and in respect of any changes to 
the communal areas. These would be overlaid with the proposed 
criteria for establishing a section, based on the principles of good 
estate management (see response to question 22).  

5. In addition, we believe during the development period, until the whole 
development has been completed, which for large regeneration 
schemes may be a period of 20-30 years, the developer should be 
able to continue to exercise control over certain provisions of the 
CSS or local rules or which can only be changed by order of the 
Tribunal. We could call these “place making protections”.   

6. We would suggest these “place-making protections” include changes 
which would affect: 

i. the value of individual units;  
ii. the frequency with which the exterior and common areas of a 

building are redecorated; 
iii. the watering down of the insurance or repair provisions; 
iv. adversely impact on a non-residential unit owner or its 

occupational tenant; and  
v. changes to the exterior envelope of a building.  
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7. During the development period it is important that the developer’s 
overall concept and standards for the scheme are maintained as 
otherwise this could impact upon the viability and marketability of the 
overall development. Place making, creating viable, attractive places 
where people wish to live, work and play is an important 
responsibility of the developer which should not be undermined and 
which is in all unit owners’ interests. 

8. In paragraph 10.31 you recognise that differences of opinion can 
arise over standards of service to be provided and that this may be an 
increasing problem in mixed tenure developments. Commercial 
operators need assurance in the initial place making period that the 
scheme will be developed out and maintained to the standards 
promised by the developer, if they are going to make a considerable 
investment in a new scheme, particularly in its early phases. This 
additional “place-making” protection will give them such protection.  

9. These “place-making” protections are equally important to the unit 
owners who want to know that the scheme that they have brought 
into will remain broadly the same (paragraph 10.29). 

10. There would also need to be the ability as a development right during 
the development period to add further sections or to merge sections 
without the need to obtain the consent of 75% of the existing unit 
owners. This should be permitted where it is in accordance with the 
freeholder’s place-making master plan which could form a section of 
the CCS which could be updated as the master plan develops and 
further sections or phases are added to the development. This should 
automatically be permitted without the unit owners’ approval if these 
additions meets the “place-making” criteria/principles.  

11. The developer should also have the right to vary or add to its 
development rights if it is to commit to the huge financial outlay of a 
major mixed use development. Thereby the developer retains 
flexibility to make changes to reflect unforeseen matters e.g. 
technological advances or legislative changes over the development 
period. Some of our developments have a 20-30 years development 
programme and the needs and requirements of its owners and 
occupiers will change over this period. Developers must meet these 
demands if they are to create viable and successful communities. 
This should automatically be permitted without the unit owners’ 
approval. 

12. Where a development is constructed in phases, and involving a 
number of mixed use blocks, we envisaged the Commonhold should 
apply initially only to the blocks, the residential units and, possibly 
the commercial units within the block if already sold. As each block is 
developed out, a further residential or commercial unit block section 
is created and added to the commonhold.  
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13. Any communal facilities and the external common parts will be 
retained by the developer until the end of the development so the 
developer can retain control and flexibility to develop the estate 
according to its place making masterplan. This would be subject to 
any existing rights granted in favour of the commonhold sections 
over those retained areas e.g. access over estate roads and the use 
of any communal facilities but subject always to lift and shift rights.  

14. This should include any such facilities in the building within which 
the commonhold units are located. During the development period 
such communal facilities could be “developer” sections which remain 
in the control of the developer and not subject to any Commonhold 
Association control.  

15. Alternatively, the developer should be granted a 999 year lease of the 
facility. 

16. Under both arrangements, the developer would need to have the 
automatic right to make alterations or to change the use of that 
facility in accordance with the place making master plan or if the 
place making principles are met. For example, it is common during a 
phased construction temporarily to locate the concierge facilities or 
marketing suite in the first block or phase; as further blocks or 
phases are completed the location of, for example, the marketing 
suite will change or the permanent facility will be provided, as 
planned in a later phase.  

17. It may also be necessarily to change the original layout or location of 
a communal facility to meet increased demand or due to 
technological advances. For example, at our Royal Arsenal Riverside 
development, we have had to create a larger concierge area in 
another phase of the scheme because of the huge increase in parcel 
deliveries from internet shopping.  

18. This proposal would therefore provide the developer/freeholder with 
the flexibility it requires over the development period to meet such 
unforeseen changes. So long as the changes comply with place 
making master plan and the place making principles any changes in 
the communal sections should be permitted.  

19. If necessary, the Commonhold Association could have the option to 
challenge the changes by making an application to the Tribunal. 

20. As part of the Commonhold, the upkeep of the internal facilities 
would be governed by the CCS and section local rule and paid for as 
a communal facility by way of a contribution. The proposed 
protections and rights for unit owners would therefore still apply. If 
necessary, the obligations therein contained could be passed down 
to the developer/freeholder as unit owner or within the lease. 
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21. In relation to external non-exclusive estate wide communal areas, 
such as the estate roads and landscaped areas, only on completion 
of the whole development would the Association acquire these 
additional remaining areas. Therefore, the addition of further 
residential sections into the commonhold association should not 
need the approval of the existing unit owners in the other blocks who 
are members of that association, because the addition of the new 
sections does not in any way impact of their contributions relating 
exclusively to the upkeep of their blocks. However, the proposed 
restrictions regarding the creation, addition and merger of sections 
would need to be relaxed during the development period. See our 
responses to questions 21-24 above. 

22. The proportion of the contributions payable for the estate parts will 
alter as further residential sections and commercial sections are 
added but the existing unit owners will have the right to challenge 
this alteration if significantly disproportionate. However, during this 
development period the proposed regime for the approval of 
contributions upfront would require relaxation. These external areas 
will be controlled by the developer, not the Association and will not 
form part of the Commonhold.  

23. There would need to be additional relaxations of the provisions 
relating to the approval of contributions or protections added for the 
freeholder/developer relating to the contributions payable to it as we 
discuss in our responses to question 56.  

24. As we have suggested in our response to question 16, contributions 
should be a “fair and reasonable” proportion rather than a fixed 
percentage, after which the contributions for the estate communal 
areas and facilities can be fixed and the voting rights allotted. This 
approach would obviate the need for regular amendments to the CCS. 
This removes the administrative burden and additional costs of 
changing the CCS. This should at the very least apply during the 
development period for communal facilities which will be shared by 
multiple phases and the location and size of which will possibly 
change over the development period. 

25. Backed by the right to challenge the exercise of the rights in the 
Tribunal, as well as the existing or proposed rights for unit owners 
(e.g. to challenge the alteration of the proportion of any Contribution 
if significantly disproportionate-see response to question 16 above) 
we would argue that the unit owners are sufficiently protected. This 
would reflect the current leasehold regime which operates 
successfully in practice for large multi-phased schemes.  

26. However, rights need to be put in place that make recovery of service 
charge contributions towards common services as easy as at 
present. Presently, if a lessee fails to contribute to the estate service 
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charge the freeholder simply applies to the lessee’s mortgagee who 
makes payment. There is no comparable route of recovery where the 
Commonhold Association is responsible for making payment to the 
developer.  

27. Should there instead be a direct contractual relationship between unit 
holders and the developer until the estate common parts are merged 
into the commonhold structure? 

17.39 We invite consultees' views as to whether such statutory rights should be drawn 
widely to include all matters which are likely to apply in commonhold developments, 
including (but not limited to) the right to add land, to make consequential variations to 
commonhold contributions and voting rights, and rights of access. 

 See response above. The extent of the statutory rights should be widely drawn 
but subject to the actual rights which are required by the developer being set 
out in the CCS and the developer’s right to vary the statutory rights where the 
nature of the development so requires.  

Paragraph 6.65 

Consultation Question 26.  

17.40 We provisionally propose that there should be no specific statutory provisions for the 
appointment of developers' directors. Instead, a developer's ability to appoint 
directors should depend on the number of units it retains 

 Do consultees agree? 

 If the developer’s rights are protected by statute until completion of the 
development, the developer will not need any voting rights. Any proposal that 
might leave a developer with any form of financial exposure before the 
development is completed and sold out will be deeply unattractive to 
developers  

17.41 We provisionally propose that developers should be able to exercise all voting rights 
associated with the units of which they are the registered owners. 

 Do consultees agree? 

 See response above. 

Paragraph 6.67 

Consultation Question 27.  

17.42 Currently, the Commonhold Regulations place certain restrictions on a developer's 
exercise of development rights: 

(1) the developer must not exercise rights in a way which would interfere 
unreasonably with unit owners' enjoyment of their units or their ability to 
exercise rights granted by the CCS.  

This must provide for lift and shift provisions; 

(2) the developer may not remove land from the commonhold which forms part of 
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a unit unless the owner of that unit provides written consent; 

(3) any damage caused to the commonhold land by the developer should be 
remedied as soon as reasonably practicable; and 

(4) the developer may not exercise development rights if the works for which the 
right was granted have been completed (excluding the developer's right to 
market units).  

17.43 We invite consultees' views as to whether any further restrictions should be 
introduced on the use of development rights: in particular, whether a time limit should 
be imposed on the exercise of these rights (and if so, what this time limit should be). 

1. In light of our comments in response to question 25, we do not see 
the need for any further restrictions and these could form part of the 
statutory criteria for the creation of development rights.  

2. We believe there should be some further clarity regarding the 
restriction set out in paragraph 4 or it should be removed. There may 
still be a need to exercise rights once the works have been completed. 
If the other restrictions are not infringed then the continuing exercise 
of those rights should be permitted. 

3. We see no need for a time limit being imposed on the exercise of 
those rights. There are sufficient protections already built in or 
proposed to protect unit owners as to the exercise of those rights.  

4. The development rights would automatically expire on the handover 
of the last phase or section of the estate to the Commonhold 
Association when the developer no longer retains any legal interest in 
the estate.   

5. Anti-avoidance provisions could be inserted to prevent a developer 
from retaining a single unit to avoid loss of its development rights. 

Paragraph 6.69 

Consultation Question 28.  

17.44 We provisionally propose that "anti-avoidance" provisions should be introduced to 
ensure that the developer does not attempt to secure a greater degree of control by: 

(1) taking powers of attorney from the purchasers (or seeking to control votes in 
any other way); or 

(2) attempting to control how unit owners vote by inserting terms in the purchase 
contracts. 

 Do consultees agree? 

 Agreed, subject to the developer having wide development rights until the 
development is completed and handed over. 

Paragraph 6.71 

 



25 

Consultation Question 29. 

17.45 We invite consultees' views as to what advantages there are (if any) of the 
transitional period in the registration procedure for new commonhold developments. 

 The developer needs flexibility to realise its vision for the development from 
inception to the handover of the last unit to be sold. 

Paragraph 6.72 

Consultation Question 30. 

17.46 We invite consultees' views as to whether any requirements of company law (such as 
to make an annual confirmation statement, and to file accounts) should be relaxed for 
commonhold associations. 

 We do not believe there should be any relaxations. We would argue this is 
another important safeguard or protection against minimising the risk of the 
Association becoming insolvent or failing to protect residents’ interests as 
regards preserving the value of their assets and safety.  

Paragraph 7.67 

Consultation Question 31. 

17.47 We invite consultees' views as to whether there are particular difficulties in applying 
CVAs to commonhold associations. 

 No comment 

17.48 We invite consultees' views as to whether the CVA procedure needs any adaptations 
to make it more relevant and effective in dealing with commonhold associations in 
financial difficulties. 

 If adaptions are required, it seems more appropriate to have specific 
provisions allowing the appointment of a “commonhold administrator”. This 
would ensure a specialist body of practitioners is built up who have experience 
in the issues that may arise.  

Paragraph 7.68 

Consultation Question 32. 

17.49 We provisionally propose that it should not be possible for creditors directly to petition 
for a commonhold association to be wound-up, and a liquidator appointed. Instead, a 
petition could lead to the court appointing a commonhold administrator, who would 
carry out the necessary duties. 

 Do consultees agree? 

1. This seems a sensible and important safeguard to protect the 
interests of the unit owners from the Commonhold Association 
becoming insolvent prematurely; being appointed by the court would 
also offer some assurance of objectivity and oversight by the court. 
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2. During the development period for the services provided relating to 
the retained common parts.  It should be a requirement that the 
developer is notified of any petition.  

3. We believe that the Developer should have a right of step in or a pre-
emption right to take over the commonhold association or appoint a 
successor association.  

17.50 We provisionally propose that a commonhold administrator should then be able to 
petition for the association to be wound-up only if the commonhold association is 
irretrievably insolvent. 

 Do consultees agree? 

 Agreed 

Paragraph 7.70 

Consultation Question 33. 

17.51 We provisionally propose that the law should be clarified to ensure that there is a 
presumption that, on the insolvency of a commonhold association, a successor 
association should usually be appointed. 

 Do consultees agree? 

1. Agreed.  

2. During the development period, we would argue that the successor 
association should put in place a CCS which is identical to its 
predecessor and that it should be subject to the same development 
rights and controls, including the enhanced “place-making” 
provisions that we have proposed in response to question 25. This 
should be a condition of any succession order and the 
freeholder/developer should have standing to make representations 
to the court in respect of any matters that may affect the overall 
development of the estate.  

3. There should be a prohibition on the sale of assets of the association 
if such assets are enjoyed by other parts of the development outside 
the commonhold. Again, this should be a condition of any succession 
order. 

17.52 We invite consultees' views as to whether there are circumstances in which it would 
not be appropriate for the court to appoint a successor association and, if so, what 
these circumstances are. 

 See our response to your previous questions regarding the position of a 
developer during the development period of a wider estate.  

17.53 We provisionally propose that the court should have discretion as to whether to 
impose conditions for a successor association to be appointed. 

 Do consultees agree? 
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 It should be a mandatory requirement to impose the conditions suggested in 
our response to question 33 if the association’s assets form part of a much 
wider development.  

17.54 We invite consultees' views as to: 

(1) what conditions might be imposed; and 

(2) if the court's discretion is to be structured, what factors the court should take 
into account. 

See our response to question 33.   

Paragraph 7.72 

Consultation Question 34. 

17.55 We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the 
unit owners to reduce the level of indebtedness of the association. 

 Do consultees agree? 

 Agreed.  

17.56 We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the 
unit owners to make up for the shortfall in contributions from members who are 
bankrupt or from whom it is impossible to recover their contributions. 

 Do consultees agree? 

 No. Commonhold ownership must be based on joint and several liability if it is 
to have any credibility with those with whom it needs to contract for works. If it 
does not do this, the unit holders will end up having to give personal 
guarantees to get any works done or pay for them in advance. This can be 
difficult given the complex nature of some of the types of work they may have 
to instruct over time.   

Paragraph 7.76 

Consultation Question 35. 

17.57 We provisionally propose that it should be possible for the CCS to impose restrictions 
on the short-term letting of units. 

 Do consultees agree? 

 Agreed. However, the difficulties relate to enforcement in both the private 
sector where Airbnb can become an issue and in the social sector where 
subletting at a market rent can be a problem. The main issue around 
commonhold would be one of how these provisions are enforced without a 
forfeiture provision.  

17.58 We invite consultees' views as to how to ensure that any restriction on short-term 
letting does not prevent units being rented in the private or social rented sector. In 
particular: 
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(1) in relation to the private rented sector, we invite views on whether any 
restriction imposed by a CCS should be confined to lettings made for less than 
six-months, or for any other specified period; 

(2) in relation to the social rented sector, we invite views on whether any 
restriction imposed by a CCS should not be able to apply to particular 
landlords, such as registered providers of social housing and housing 
associations, or whether there are other ways of ensuring that such lettings 
cannot be prohibited in the CCS. 

Paragraph 8.35 

Consultation Question 36. 

17.59 We provisionally propose that event fees should be prohibited within commonhold, 
except for any specific circumstances expressly permitted by statute. 

 Do consultees agree? 

 Agreed 

17.60 We invite consultees' views as to whether an exception to the proposed prohibition 
on event fees should be made for specialist retirement properties within 
commonhold. 

 No comment 

17.61 We invite consultees' views as to whether there are any other circumstances (apart 
from specialist retirement properties) in which event fees should be permitted within 
commonhold 

 No comment. 

Paragraph 8.43 

Consultation Question 37. 

17.62 We invite consultees' views as to whether any further restrictions should be put in 
place to limit which local rules may be added to the CCS. 

 See our comments in response to question 25 regarding additional “place-
making” protections during the development period. It should not be possible 
for local rules to override these protections. 

Paragraph 8.47 

Consultation Question 38. 

17.63 We provisionally propose that a higher threshold for amending the CCS should be 
introduced, which may apply to some or all local rules. 

 Do consultees agree? 

 We agree. Please also see our response to question 25 in respect of enhanced 
protection for “place making” provisions during, at least, the development 
period. 
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17.64 We invite consultees' views as to: 

(1) what voting threshold should be required to amend local rules; 

1. The requirement should be for a written special resolution i.e. 75% 
of those unit owners entitled to vote, as against present and voting 
at the meeting which would produce a smaller threshold as you 
have highlighted in Figure 21 in your Report (only 15% of all votes).  

2. For such a major change, it should be a requirement that it is a 
written special resolution. In addition, where it is a “place making” 
provision the approval of the Tribunal should be required and the 
reason for the change justified (see our response to question 25 
above).  

3. There should also be the flexibility for any enhanced local rule 
which would require unanimous approval to change or the 
approval of the Tribunal if such a change is recommended and 
approved by at least 75% of the affected unit owners. 

4. It seems to us more appropriate to have written resolutions 
because there is the risk that resolutions taken at meeting can 
result in the vocal minority, who may live in the development to 
dictate what is agreed.  

5. With modern technology, voting remotely is permissible with 
appropriate security arrangements and protections being put in 
place.  

6. It is also more appropriate for large developments where 
practically assembling all unit owners or being able to do so in a 
meeting room is impracticable, as well as costly.  

7. This may also encourage greater participation and engagement in 
the management of the estate which we believe will be a far bigger 
issue, particularly on larger developments. 

(2) when there should be a right to apply to the Tribunal in relation to 
amendments of the CCS; and 

1. We believe there should be a general right to challenge as well as an 
obligation to do so in respect of certain changes.  

2. Please also see our response to question 25 in respect of enhanced 
protection for “place making” provisions during, at least, the 
development period.  

(3) whether the threshold should be the same for amending all local rules, or 
whether rules should be differentiated. If consultees are of the view that rules 
should be differentiated, we invite views as to how the threshold for 
introducing a rule in an area on which the CCS is currently silent should be 
determined 

1. See comments above.  

2. We have suggested the criteria for establishing “place making” 
rules: see our response to question 25 above.  



30 

3. In relation to entrenched rules, these will be initially made by the 
developer when setting up the commonhold. We see such local 
rules being identical or similar to estate regulations which 
apartment leases commonly contain.  

4. If the Local Rules are contained in a certain section of the 
standardised form of the CCS then conveyancer will be able to 
easily identify them and report then to their clients.  

5. This section could make very clear in notes how it is possible to 
change the rules and what protections apply for the unit owner in 
such circumstances ( almost like health warnings or the warnings 
that lenders are required to state when setting out the terms of a 
mortgage).  

6. As we have already advised, there must be flexibility because no 
two developments are the same and rules must be tailor to meet 
the needs of each individual building or estate.  

7. If the main CCS rules remain standard then this may be an 
acceptable compromise towards greater simplification, uniformity 
and certainty. 

8. There could be a requirement that Local Rules do not amend or 
undermine the effect of the CCS but must complement and overall meet 
the requirements of good estate management. 

9. Local Rules could also be divided between those of general 
application and those which apply only to certain sections.  

10. Conveyancers will be able very quickly to locate and identify the 
bespoke local rules which will greatly simplify and speed up the 
conveyancing process because every development/building/unit 
will be subject to the same form and layout of the CSS. This 
standardisation works very well with the Land Registry documents 
e.g. Lease Particulars and TP1s.   

Paragraph 8.68 

Consultation Question 39. 

17.65 We provisionally propose that the mandatory provisions of the CCS should be 
contained in the regulations, but not be reproduced in the CCS. 

 Do consultees agree? 

 Not including them in the CCS seems contrary to the Government’s wish for 
greater transparency.  

17.66 If so, we invite consultees' views as to whether the directors of the commonhold 
association should be under a duty to provide copies of the most up-to-date standard 
provisions contained in the regulations, along with a copy of the CCS, to any new 
purchasers, and should provide copies of the updated standard provisions to all unit 
owners as and when changes are made. 

 See above.  
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Paragraph 8.77 

Consultation Question 40. 

17.67 Should our provisional proposals to introduce sections be implemented, we 
provisionally propose that it should be possible to add schedules to the CCS, where 
the rights and obligations applying to a specific section can be collated. 

 Do consultees agree? 

 Agreed. See comments above 

Paragraph 8.80 

Consultation Question 41. 

17.68 We invite consultees' views as to whether there are any new terms, other than those 
we have asked about in this Consultation Paper, which should be added to the 
prescribed terms of the CCS (that is, rules which should apply to every commonhold, 
rather than local rules which can optionally be adopted by individual commonholds). 

1. Please also see our response to question 25 in respect of 
enhanced protection for “place making” provisions during, at least, 
the development period.  

2. Whilst the details of the place making provisions should be set out 
in the Local Rules, the CCS should stipulate that the 
freeholder/developer’s approval must be obtained to any changes 
or the Tribunal’s approval obtained. It should also permit the 
freeholder/developer to make changes to those rules so long as 
the place making principles/criteria are met. 

3. It may be appropriate under the revised legislation that a 
representative group or body be set up or appointed to consider 
proposed changes or updates to the CCS terms on a regular statutory 
basis, reflecting perhaps changes in law e.g. enhanced fire safety 
standards in light of Grenfell or as a result of a court decision or to reflect 
other technological advances.   

Paragraph 8.83 

Consultation Question 42. 

17.69 We provisionally propose that the procedure for the election of directors of a 
commonhold should be simplified, so that the prescribed articles of association 
provide that directors should be elected at a general meeting, and also may be co- 
opted by the existing directors. 
Do consultees agree?  

 Agreed as regards simplification. However, a right to co-opt directors could 
produce cliques that are not properly representative of unit holders’ interests.  

Paragraph 9.32 
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Consultation Question 43. 

17.70 We provisionally propose that, if a commonhold association cannot find members 
able and willing to serve as directors, and is also unwilling to appoint professional 
directors, any member of the association should be able to apply to a court or tribunal 
for professional directors to be appointed, who would then be paid by the association. 

 Do consultees agree? 

 Agreed. However, our experience is that professional people are reluctant to 
take up such posts in light of the personal liability it creates and the risk of 
being in conflict with the other directors.  

17.71 We provisionally propose that, if members should be able to make such an 
application, then someone with a mortgage or other charge over a unit should also be 
able to do so. 

 Do consultees agree? 

1. Agreed.  

2. Such a right should also be extended to the developer during the 
development period. See comments in response to question 25. 
The developer needs the ability to ensure that the existing parts of the 
development which are commonhold will continue to be managed and 
maintained to the standards set out in accordance with the CCS and Local 
Rules, particularly any place-making rules. This is essential. 

17.72 We provisionally propose that, if it should be possible for an application to appoint 
directors to be made, it should be heard by the First-tier Tribunal (Property Chamber) 
(in Wales, the Residential Property Tribunal). 

 Do consultees agree? 

 Agreed 

Paragraph 9.36 

Consultation Question 44. 

17.73 We invite consultees' views as to whether a problem is likely to arise whereby a 
single investor, or a group of investors, who own a majority of units, run a block in 
their own interests in order to "squeeze out" other owners. 

1. Investors should not be singled out; any group of unit owners 
could act in concert to override or squeeze out other owners.  

2. This is the same concern we have for commercial investors and 
occupational tenants who will always be out voted on a 
residentially led mixed use scheme.  

3. We propose that there are “place-making” provisions to protect 
minority interests that can only be changed by application to the 
FTT. The onus on making the application and the burden of proof 
should be the responsibility of those wanting to make a change.  

17.74 If it is felt that problems are likely to arise, then we invite consultees' views as to the 
following: 
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(1) whether the concept of "persistent failure to comply with the CCS in some 
material respect", offers a satisfactory basis upon which a court or tribunal 
could intervene on an application by a unit owner; 

Agreed. Such a right should also be extended to the developer during 
the development period. See our comments in response to question 25 
and also to question 43. 

(2)  whether such applications should be made to the court or the Tribunal; 

The Tribunal is the appropriate forum as it will have experience of other 
commonhold issues. 

(3) whether, the court or Tribunal should have the power to appoint directors, and 
to make the supplementary orders set out in paragraph 9.48 above, should 
they be required; 

Agreed. The Tribunal should decide who is appropriate to appoint as a 
director as it may well be appropriate that a professional director(s)  are 
appointed.  

(4) whether it would be necessary for the court or tribunal to exercise continuing 
supervision over the directors who were appointed; and 

Unit owners/members should have the ability to refer back to the 
Tribunal if the terms of the Tribunal’s order are not being complied with 
and similarly directors should be able to seek approval to override 
members’ decisions which do attempt to override or frustrate its 
management of the Association. 

(5) whether other solutions could be used to address the difficulty. 

See comments above regarding securing written resolutions.  

Paragraph 9.51 

Consultation Question 45. 

17.75 We seek consultees' views on whether their experience with other leaseholder- 
controlled companies (Freehold Management Companies, Residents' Management 
Companies and right to manage companies) leads them to believe that provisions for 
proxy voting may be abused, and, if so, in what way or ways. 

 We have no such experience. We however advocate the use of written voting 
cards as a company would issue for an AGM. There is no need for proxy 
voting, however.  

17.76 We further seek consultees' views on whether any such abuses could be prevented 
or mitigated by 

(1)  a restriction on the number of proxy votes that any individual might hold; or 

(2)  some other device (please specify). 

See above  

Paragraph 9.58 
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Consultation Question 46. 

17.77 We provisionally propose that legislation should deem that the commonhold 
association has an insurable interest in the parts of the building which are owned by 
the unit owners. 

 Do consultees agree? 

 Agreed 

17.78 We provisionally propose that legislation should require the commonhold association 
to reinstate or rebuild (as appropriate) the whole of a horizontally- divided building - 
including the parts owned by the unit owners - in order to satisfy the indemnity 
principle within insurance law. 

 Do consultees agree? 

 Agreed 

17.79 We invite consultees' views as to whether any other legal difficulties would arise in 
arranging buildings insurance for commonholds which have not been addressed by 
these proposals. 

 The Commonhold statement should stipulate the insured risks that the policy 
must address. This would be a place-making provision that could not be 
changed save with the FTT’s consent e.g. such insurance is no longer available 
at commercially acceptable rates.  

Paragraph 9.87 

Consultation Question 47. 

17.80 We provisionally propose that the CCS should be amended so as to require that 
either a copy of the buildings policy and schedule, or sufficient details of it, should be 
supplied to all unit owners on or before they acquire a unit, and whenever the terms 
of the policy change. 

 Do consultees agree? 

 Agreed. This reflects standard practice in leases.  

17.81 We provisionally propose that the commonhold association should confirm to unit 
owners and their mortgage lenders that the insurance is in existence on an annual 
basis, and when reasonably required at other times. 

 Do consultees agree? 

 This is not currently required of landlords under leases but confirmation is 
produced if requested. To notify every unit owner and lender on an annual 
basis is a huge administrative and costly task. It would be better if this is only 
on request. 

Paragraph 9.90 
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Consultation Question 48. 
17.82 We invite consultees' views as to whether public liability insurance (that is, insurance 

against liability as an occupier and also as a property owner) is likely to be generally 
available for commonhold associations. 

 If such insurance is not available for commonhold associations, then this 
jeopardises the viability of commonhold as a property tenure.   

17.83 If it is generally available, we provisionally propose that details of minimum cover, 
permissible exclusions and excesses, and so on, should be prescribed in regulations 
to be made by the Secretary of State. 

 Do consultees agree? 

 Agreed but doubt the Government will take the associated liability of 
mandating levels of cover. 

Paragraph 9.93 

Consultation Question 49. 

17.84 We provisionally propose that the commonhold community statement should 
contain an express power for the commonhold association to take out directors' 
and officers' insurance. 

Do consultees agree? 

Agreed and that it should be a requirement to maintain such insurance cover 
with a suitable run off period. 

Paragraph 9.96 

Consultation Question 50. 
17.85 We provisionally propose that the provisions in the prescribed commonhold 

community statement requiring the repair of the common parts should be extended to 
require also "renewals"; that is, the replacement of "like with like" if something should 
be beyond economic repair. 

 Do consultees agree? 

 Agreed 

17.86 We provisionally propose that the installation of adequate thermal insulation should 
be deemed to be a repair. 

 Do consultees agree? 

1. This is a strange thing to single out given the debate currently 
around external wall materials and cladding.  

2. Consideration should be given to a right to make improvements to 
meet statutory or regulatory requirements.  

17.87 We provisionally propose that it should be possible for the repairing obligations 
required by the CCS to be supplemented by a local rule requiring a higher standard 
of repair, if appropriate. 
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 Do consultees agree? 

 Agreed and please see our comments regarding “place making” rules in 
response to question 25 above.  

17.88 We provisionally propose that, with horizontally-divided buildings (so including all 
flats), matters relating to the internal repair of units should be left to local rules. 

 Do consultees agree? 

 Agreed for most items but breach of fire-stopping protections and alterations 
affecting the main structure of the building should be subject to standard rules.  

17.89 We provisionally propose that with vertically-divided buildings (that is, all houses, 
whether detached, semi-detached or terraced) all matters relating to repair (whether 
internal or external) of the units should be left to local rules. 

 Do consultees agree? 

 We would make a similar comment as above. To leave such matters to local 
rules may mean such issues are not addressed.  

Paragraph 9.111 

Consultation Question 51. 
17.90 We invite consultees' views as to whether rights of entry are best left to local rules, or 

whether rights of entry should be prescribed. 

1. We believe these should be prescribed in the CCS in relation to both 
flats and houses. Reservation of such rights is standard and not 
contentious.  

2. For houses within estates it is also standard to reserve entry rights 
for repair to services or where necessary to carry out repairs to 
adjoining parts. 

3. In both, the rights will be subject to restrictions as to the manner of 
exercise.  

4. We suggest that general non-specific rights of entry should be stated 
in the CCS and that it be stipulated that such rights are only 
exercisable if so specified in a local rule applicable to that unit and 
subject to any additional conditions as may be stated in such local 
rule.    

17.91 If rights of entry are prescribed, we invite consultees' views as to whether it is 
necessary to make a distinction between different types of buildings. 

 We do not believe so for the reasons explained above. 

17.92 If it is necessary to distinguish between different types of building, we invite 
consultees' views as to: 

(1) whether the distinction should be between those that are horizontally- divided, 
and those that are vertically-divided; and 

(2) if some other distinction is more appropriate, what that should be. 
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We do not believe so for the reasons explained above. 
17.93 We invite consultees' views as to what, in each case, the appropriate rights of entry 

would be. 

 We have set out below some example rights of entry from various plot leases 
and also from a plot transfer. As you will note they are all very similar. 

1. A right at all reasonable times after giving reasonable notice (except in emergency) 
to enter into and upon the Premises to inspect maintain clean repair test renew 
replace rebuild or carry out works or alterations to any other premises plant or 
equipment or Service Media and to lay and make connections to any Service Media 
within or to be within but not exclusively serving the Premises or for any other 
purpose connected with the Landlord’s interest in the Estate or in any other land in 
which the Landlord may from time to time have any interest 

2. A right at all reasonable times after giving reasonable notice (except in emergency) 
to enter into and upon the Premises to inspect maintain clean repair test connect to 
renew replace rebuild or carry out works or alterations to the Premises where such 
entry is required in order to enable the Landlord the Superior Lessor or any person 
authorised by the Landlord or the Superior Lessor to comply with any obligation of 
the Landlord the Superior Lessor or any other person entered into with the Tenant 
any undertenant (or their respective predecessors in title) or any other owner or 
occupier from time to time of any part of the Premises to carry out any works of any 
kind to or in relation to the whole or any part of the Premises 

3. Such rights of access to and entry upon the Demised Premises including the erection 
and retention of scaffolding on the Demised Premises by the Landlord and its 
servants or agents and the tenants and occupiers of the Properties as are necessary 
or desirable for the proper performance of its or their obligations hereunder or under 
covenants relating to other parts of the Development for the repair renewal 
decoration maintenance or inspection of other parts of the Development 

4. A right for the Landlord, its servants or agents to enter onto the Demised Premises 
(or any Balconies or Terraces attached to the Demised Premises) at all reasonable 
times to clean as necessary the external faces of the windows and other external 
glazed surfaces and at all reasonable times and upon giving reasonable prior written 
notice (except in the case of emergency) to carry out any works (whether repair or 
otherwise) to the Balconies and Terraces or to the Maintained Property subject to the 
Landlord or other person or persons exercising such rights causing as little damage 
and inconvenience as practicable and making good forthwith any damage done at its 
or their own cost. 

4.1 A right to enter upon the Property for any of the purposes mentioned in this 
Transfer and to enter the Property to inspect the state and condition of the 
Property to determine whether the Transferee is complying with its obligations 
in this Transfer and to take any action to remedy any breach of such 
obligations 

4.2 A right at all reasonable times after giving reasonable notice (except in 
emergency) to enter into and upon the Property to inspect maintain clean 
repair test renew replace rebuild or carry out works or alterations to any other 
premises plant or equipment or Service Media and to lay and make 
connections to any Service Media within or to be within but not exclusively 
serving the Property or for any other purpose connected with the Transferor’s 
interest in the Estate or in any other land in which the Transferor may from 
time to time have any interest 

4.3 A right at all reasonable times after giving reasonable notice (except in 
emergency) to enter into and upon the Property to inspect maintain clean 
repair test connect to renew replace rebuild or carry out works or alterations 
to the Property where such entry is required in order to enable the Transferor 
or any person authorised by the Transferor to comply with any obligation of 
the Transferor or any other person entered into with the Transferee or any 
tenant (or their respective predecessors in title) or any other owner or 
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occupier from time to time of any part of the Property to carry out any works of 
any kind to or in relation to the whole or any part of the Property 

Paragraph 9.128 

Consultation Question 52  

17.94 We provisionally propose that the commonhold community statement should be 
amended to provide that alterations to the common parts which are incidental to 
internal alterations made by a unit owner to his or her own unit should not require the 
consent of the members by an ordinary resolution. 

 Do consultees agree? 

1. We struggle to see why the common parts would need altering to 
accommodate internal alterations within the unit or how this can be 
reconciled with the rights previous granted to other unit holders. At 
most this would relate to the service media possibly running through 
the common parts.  

2. The inclusion of an appropriate right in the CCS would cover this with 
a local rule inserting any additional restrictions or controls on the 
exercise of that right.  

3. See examples below as contained in plot lease and plot transfers:   

1 A right at all reasonable times after giving reasonable written notice (except in emergency) to 
enter into and upon the Retained Premises to the extent reasonably required:- 

a. to inspect maintain clean repair test renew or replace the Premises or Service Media 
serving the Premises; or 

b. for any of the purposes mentioned in this Lease 

2. The right to enter upon the adjoining parts of the Estate including neighbouring Apartments 
and parking spaces where necessary at all reasonable times in the daytime upon first giving 
notice to the Landlord and the tenant or owner thereof or at any time in an emergency for the 
purpose of executing repairs alterations and renewals to or for cleansing and decorating the 
Property and also for the purpose of executing repairs alterations and renewals to the 
Transmission Media that solely serve the Property the Tenant making good all damage 
occasioned by the exercise of such rights to the reasonable satisfaction of the Landlord and the 
tenant or owner of such adjoining Apartments Houses (if any) or Parking Spaces 

3. A right at all reasonable times after giving reasonable written notice (except in emergency) to 
enter into and upon the Common Parts and the Frontage to the extent reasonably required:- 

a. to inspect maintain clean repair test renew or replace the Property or Service Media 
serving the Property or 

b. for any of the purposes mentioned in this Transfer 

4. During the development period, particularly if the developer retains any internal communal 
facilities within the Commonhold and is entitled to be a unit owner, we suggest it should have 
an enhanced right to make such changes. See response to question 25 above. However, we 
assume the ability to make further alterations to the common parts of the Commonhold will be 
possible pursuant to the freeholders/developer’s statutory development rights. 
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17.95  We provisionally propose that the giving of consent to such proposals should be 
delegated to the directors. 

 Do consultees agree? 

 See comment above. 

17.96 We invite consultees' views as to whether: 

(1) "minor alterations to the common parts" should be defined as we have 
outlined at paragraph 9.137 above; or 

(2) some other criterion could be adopted to distinguish minor alterations from 
those which should continue to require the consent of an ordinary resolution 
by the members. 

See comment above. 

Paragraph 9.139 

Consultation Question 53  

17.97 We invite consultees' views as to whether existing long-term contracts have been a 
problem which leaseholders have encountered. 

17.98 If they have, then we further invite leaseholders to let us have examples. 

 We cannot comment. 

Paragraph 9.152 

Consultation Question 54  

17.99 We provisionally propose that commonhold associations should be given the right, 
within a set period from the date when the unit owners take effective control of the 
commonhold association, to cancel contracts which were entered into by the 
association before that date. (It would be necessary to define these terms so as to 
exclude the scenario where the units were "sold" to associates of the developer). 

 Do consultees agree? 

1. We disagree.  We have similar concerns as we have already 
expressed in our response to question 25. It is important that 
appropriate maintenance contracts are maintained for plant and 
equipment in the building in order to ensure they continue to benefit 
from the warranties and guarantees provided by the manufacturers 
and suppliers during construction.  

2. This is often linked to the availability of the new build warranties 
which are offered on completion of the units and buildings.  

3. Such equipment and plant may form part of a wider network across 
the estate, especially on larger developments, for example if there is a 
central combined heat and power plant.  

4. The same issues would arise in respect of any management 
agreements with Managing Agents and any contracts which may 
relate to a number of sections or which will also apply to later 
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sections e.g. long term contracts for supply of utilities which is one 
contract highlighted by Law Commission (paragraph 9.144) or entry 
phones or alarms which need to be linked to a central concierge or 
communal system beyond that block. The heating and water services 
may be covered by an agreement with an energy provider for the 
whole estate. 

5. These types of contracts would need to be protected or at least until 
the development is completed. This could be one of the “place-
making” protections that we refer to in our response to question 25 
above. 

6. To protect against abuses by the freeholder/developer, there could be 
a right for the Association within the proposed set period to make an 
application to the Tribunal to challenge the reasonableness of such 
long term contracts. This could be determined on similar criteria as 
set out in the LTA 1985.  

7. Alternatively, the Association could challenge that the “place-
making” criteria for the protection of such estate wide contracts has 
not been made out. 

17.100 We provisionally propose that a "long-term contract" should be defined as a 
contract which must run for more than 12 months. 

 Do consultees agree? If not, what longer or shorter period would be appropriate? 

Agreed. This mirrors the controls in respect of long term maintenance 
contracts and agreements under the LTA 1985. 

17.101 We provisionally propose that a commonhold association should have to exercise 
this right within six months from the commonhold coming under the effective control 
of the unit owners (being actual "arms-length" purchasers of the units). 

 Do consultees agree? If not, what longer or shorter period would be appropriate? 

 See above.  

Paragraph 9.154 

Consultation Question 55  

17.102 We invite consultees' views as to the difficulties that can arise when the long-term 
contract includes the hire of equipment which remains the property of the contractor 
and which they have reserved the right to remove if the contract should be 
terminated. We would appreciate any examples of contracts involving the hire of 
equipment, or of long-term contracts generally, that consultees are able to provide. 

 

Often the utility companies retain ownership of CHP plant and metering units. 
Paragraph 9.157 
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Consultation Question 56  

17.103 We provisionally propose that the proposed contributions to shared costs should 
require the approval of the members of the commonhold association. This approval 
would generally be given by a resolution passed in a general meeting, though it 
could be passed by the written procedure. 

Do consultees agree? 

1. See comments below. 

2. It may be more equitable for larger schemes that there is a 
requirement for resolutions to be passed by written procedure. This 
has practicable benefits for the reasons highlighted below and may 
actually be more costs effective and equitable procedure producing a 
more democratic decision. 

3. If the Government could devise and provide an online tool for such 
voting, available for free to all Commonhold Associations, unit 
owners, as well as creditors and other third parties, including the 
freeholder/developer would have assurance that decisions are being 
correctly and democratically made, representing the true wishes of 
the majority. 

4. As big, if not a bigger issue is actually securing unit owners’ 
engagement in the management process, particularly in larger 
schemes. Securing a quorum may be difficult. This will become a 
problem if the proposed level of contributions will require the 
approval of unit owners prospectively every year. For the reasons 
highlighted below, this seems impracticable from a management 
perspective. 

5. Challenge retrospectively, as under the LTA 1985 does add 
uncertainty and thereby greater risk of insolvency but it at least 
allows for day to day management to continue unimpeded.  

17.104 We provisionally propose that this approval should be given by an ordinary 
resolution (over 50% majority), rather than by a special resolution (at least 75% 
majority). 

Do consultees agree? 

1. As we drew to the Law Commission’s attention in our prior 
representations, securing an ordinary resolution requiring only a 50% 
majority is equivalent to 11% of the members/unit owners. This does 
not seem a very high threshold when it depends on those present at 
the meeting, so long as a 20% quorum is achieved. For smaller 
schemes, as exampled in your Figure 22 on page 201 of your report, 
this would mean in a development comprising of 10 flats, only two 
members need attend the meeting to form a quorum and one unit 
owner to vote in favour of the contributions proposed. This does not 
seem very equitable.  
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2. For much larger schemes, with multiple blocks of flats, we believe it 
will be difficult to achieve a 20% quorum. This may be achieved at 
most for one block or section but, to secure 20% attendance across 
the entire development may be impossible.  

3. From a practicable perspective, for larger schemes, the Association 
may have to hire facilities to have the space to enable at least 20% of 
the members to attend.  

4. Disengagement by owners is common and this feeds into the 
management being controlled by a handful of vocal members. To 
shift to a position that such approval fixes the level of contributions, 
which cannot then be challenged, is, we believe, dangerous.  

5. The current Landlord and Tenant law may have been enacted on the 
assumption that the landlord is an external landlord, but the concept 
of the reasonableness of the costs incurred is a well understood and 
tested basis for challenge.  

6. In larger schemes, although not an external landlord, tenants may still 
view their own leasehold-controlled companies as a third party and 
certainly this will be the position where it is controlled by a few active 
members. There is some argument to say that even stronger 
protections are required.  

7. As you highlight in paragraph 10.31, differences of opinion may be an 
increasing problem in mixed tenure developments. The creation of 
sections will mitigate against this but it remains a possibility 
regarding the external and communal facilities of the estate in larger 
development, which a number of blocks will all use.  

8. As we discuss in our response to question 25, a different regime will 
need to apply during the development period, where contributions 
will be required to the upkeep of the estate common parts and 
facilities which are retained by the freeholder/developer.  

17.105 We invite consultees' views as to the suggestion that if the proposed level of 
contributions failed to secure approval, the level of contributions required in the 
previous financial year should continue to apply. 

1. For the reasons discussed above, disengagement by the majority of 
tenants is not uncommon so failure to secure approval may be a 
problem especially on larger developments.  

2. There may also be a greater chance of disengagement if unit owners 
believe falsely that their own Association and its members will always 
act in the best interests of the majority, unlike an external landlord, 
who they do not control. 

3. If the previous year’s level of contributions continues, there is the 
risk is that poor mismanagement may continue unchecked which may 
increase the risk of insolvency if inadequate funds, particularly 
reserve funds are not being built up.  
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4. This “rough and ready” solution as you call it also seems impractical. 
We would suggest that as a minimum the previous year’s sum is 
increased by the index of building costs. 

5. A requirement to obtain the independent annual audit of the accounts 
and of the proposed budget offers some protection but it is not 
assisted by your proposal that there is no requirement on 
Associations to have or maintain a reserve.  

17.106 We invite consultees' alternative proposals to address the issue of what should 
happen if the directors' proposed level of commonhold contributions fail to obtain 
approval. 

1. We understand that if directors are allowed to approve the level of 
contributions, the same risks highlighted above could equally apply. 
It may however be better that the directors have the rights and the 
requirement to seek the Tribunal’s approval to the level of 
contributions payable if approval is not obtained from the members. 
This will ensure some independent oversight.  

2. However, if these matters are going to go before the FTT, then 
resourcing of the FTT needs to be substantially reviewed  

3. A quicker system maybe for a third party independent auditor to sign 
off any increases above a certain threshold to enable the effective 
and necessary management of the commonhold to proceed 
uninterrupted. The onus should then be on any aggrieved unit owner 
to challenge the directors’ decision. 

4. However, we think that the bigger danger overall is that the directors 
underestimate costs or ignore the advice of its managing agents or 
the advice of the independent experts who produce the reserve study. 
Hence the need for legislation to prescribe to obtain and to follow the 
recommended advice. 

5. See also our comments in paragraph 17.113 below. 

Paragraph 10.35 

Consultation Question 57  

17.107 We provisionally propose that it should be possible for the CCS to include, as a 
local rule, and index-linked “cap” on the amount of expenditure which could be 
incurred on the cost of improvements. 

Following the MHCLG Advice Notes after the Grenfell fire and the work 
presently being undertaken in relation to external wall materials, it is not 
possible to place a cap on the cost of “improvements”.  

17.108 We provisionally propose that it should be possible for the CCS to include, as a 
local rule, an index-linked "cap" on the amount of expenditure which could be 
incurred annually on the cost of "enhanced services", as described in paragraph 
10.40(1). 

Do consultees agree? 
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See comments above. 

17.109 We provisionally propose that if a CCS contained such a "cap", then it could be 
removed only with the unanimous consent of the unit owners, or with the support of 
80% of the available votes, and the approval of the Tribunal. 

Do consultees agree? 

See comments above. 

17.110 We provisionally propose that any application by a unit owner to challenge 
proposed expenditure should be made before it was incurred, and expenditure 
should not be open to challenge later. 

Do consultees agree? 

See comments above in response to question 56, paragraph 17.106. 

Paragraph 10.41 

Consultation Question 58.  
17.111 We provisionally propose that it should be compulsory for a commonhold 

association to have some form of reserve fund. 

Do consultees agree? 

Agreed 

17.112 We provisionally propose that the scheme for the financing of the commonhold 
should continue to distinguish between contributions for shared (current) 
expenditure, and contributions to the reserve fund or funds. 

Do consultees agree? 

Agreed 

17.113 We provisionally propose that no minimum annual contribution towards the reserve 
fund should be specified. 

Do consultees agree? 

1. The amount of annual contribution should be as recommended by the 
managing agents and/or based on the advice of independent experts 
as contained in the statutory “reserve study”. There seems no point 
having a requirement to commission such a study if there is not then 
a requirement to follow its recommendations.  

2. The requirement to commission a report only every 10 years is 
inadequate. It seems to us that it should be an annual requirement as 
part of good estate management to consider what large items of 
expenditure are envisaged in the short and long term.  

3. Long term maintenance plans are standard good practice in the 
management of any building and in particular large estates which will 
include a comprehensive stock condition survey and a life-cycle 
costing exercise undertaken by appropriate professionals.  
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4. This is particularly important as there is no third party landlord who 
may have the resources to fund expenditure.  

17.114 We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate. 

 See comments above. 

17.115 We provisionally propose that the directors of commonhold associations should be 
able to set up such designated reserve funds as they see fit. 

Do consultees agree? 

See comments above. 

17.116 We provisionally propose that it should also be possible for the members of a 
commonhold association to require, by ordinary resolution that a designated 
reserve fund or funds should be set up. 

Do consultees agree? 

Why would this be necessary if maintenance of an adequate reserve fund is 
an obligation on the directors? 

17.117 We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose 
for which the designated reserve fund was set up. 

Do consultees agree? 

1. Agreed.  

2. There need to be clear guidelines put in place to ensure that the 
reserve funds and their purpose is identified to prevent this being 
abused to avoid creditors.  

3. Adequate protection to ensure the funds are available for the 
intended purposes and not abused is crucial.  

4. This is an important protection also for the freeholder/developer 
during a development period. As we have highlighted in our response 
to question 25, for larger regeneration schemes the development 
period may extend over 20-30 years and it is imperative to the overall 
place making masterplan that the buildings within the estate are 
maintained appropriately and to the standards that are envisaged and 
promised to those buying into the scheme.  

17.118 We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to insolvency 
proceedings. 

Do consultees agree? 

Agreed provided that an administrator or successor Commonhold 
Association is required to apply the reserve funds for the protected purposes. 
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17.119 We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, 
and with the approval of the Tribunal. 

Do consultees agree? 

Agreed. We would query whether creditors of the Commonhold Association 
also need to be consulted in the event of an insolvent Commonhold 
Association.  

17.120 We invite consultees' views as to whether the directors (or the members in a 
general meeting) should be able to "borrow" from a reserve fund in order to meet a 
shortfall in meeting other expenditure, and, if so, what safeguards, if any, would be 
appropriate. 

1. For the reasons above, we believe this could be open to abuse.  

2. This is not permitted in a leasehold scenario where reserve monies 
are held on trust. The same principles and protections should apply. 
In this respect, please see the RICS Code of Practice regarding 
residential service charges which sets out the principles which 
should be observed in respect of reserve funds.  

3. (As an aside, the Code would need to be replicated, so far as 
appropriate to apply the same estate management principles to the 
management of Commonhold estates and buildings).   

17.121 We provisionally propose that the proposed annual contributions to the reserve fund 
or funds should be approved by the members in the same way as the contributions 
to current expenditure, and, if possible, at the same time. 

Do consultees agree? 

In principle, we agree but please see comments above in response to 
question 56. 

Paragraph 10.71 

Consultation Question 59. 
17.122 We provisionally propose that it should be possible to allocate to individual units 

within a commonhold different percentages that it must contribute towards different 
"heads" of cost. 

Do consultees agree? 

1. As we have advised in response to question 16, we believe it should 
be possible to allow variable percentages to be set, rather than just 
fixed percentages to be specified in the CCS.  

2. In our experience, setting fixed percentages for service charge costs 
is unusual and are normally stated to be a “fair and reasonable 
proportion”. You have highlighted that this method of apportionment 
does not present significant difficulties (paragraph 6.58).  



47 

3. Unit owners have their existing right to prevent their share of 
Contribution being altered if this would allocate a significantly 
disproportionate percentage.  

4. Only once the whole development is built out and occupied with all 
common areas added to the commonhold would fixed percentages be 
reasonable. 

17.123 We invite consultees' views as to whether each commonhold should have total 
flexibility in how different costs are allocated, or whether there should be any 
limitations on their ability to do so. 

1. See comments above. We believe that so long as the amount of the 
percentage is determined equitably and in accordance with good 
estate management principles what those percentages are should be 
for the Commonhold Association to decide. 

2. During the development period, we believe, for the reasons explained 
in response to question 25, that the percentages relating to the estate 
common parts and facilities should be determined by the 
freeholder/developer but having regard to the same good estate 
management principles, and with the sanction of the Tribunal if 
challenged by the majority.  

Paragraph 10.96 

Consultation Question 60. 
17.124 We provisionally propose to retain the possibility of varying the percentage of 

expenditure allocated to each unit, by amending the CCS by special resolution. 
Such amendments would remain subject to a unit owner's right not to have a 
significantly disproportionate amount of the contributions to shared costs, or the 
reserve funds, allocated to his or her unit. 

Do consultees agree? 

See comments in response to previous question. There should be flexibility. 
The unit owner’s protection is the right not to have a significantly 
disproportionate amount of the contributions to shared costs, or the reserve 
funds, allocated to his or her unit. 

17.125 We invite consultees' views as to whether: 

(1) it is likely to be fair and workable to consider any proposed variations to 
contributions to shared costs, and the reserve funds, on the basis that the 
originally allocated percentage was fair; and 

1. See comment in response to the previous question and to question 
16.  

2. Please also see our response to question 25 in respect of the 
development period.  
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3. It is inevitable as further phases or sections are added that the 
percentages payable by each unit owner will change in respect of 
the estate common parts and facilities.  

4. A fair and reasonable percentage by its requirement should be fair 
and such a basis allows flexibility for the percentages to be 
changed over the development period with the minimal 
administrative requirements. 

(2) safeguards need apply only if the allocated percentage is altered. 

 Agreed. 
17.126 We invite consultees' views as to whether internal floor area would offer a 

satisfactory default basis on which to allocate financial contributions in purely 
residential commonholds. 

 This is usually considered the most equitable basis to allocate service charge 
costs and reflects common practice in leasehold developments. 

17.127 We invite consultees' views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in 
commonholds which include (a) commercial and residential units and (b) 
commercial units of different kinds. If not, we invite views on alternative methods. 

 See above responses. In relation to mixed schemes, sections will assist to 
ensure that the correct division and allocation of costs for different areas of 
the building and estate is allocated including as to the types of services, 
reflecting again common practice in leasehold schemes.   

Paragraph 10.100 

Consultation Question 61. 
17.128 We provisionally propose that the current scheme for the issue of a Commonhold 

Unit Information Certificate ("CUIC") on the sale of a unit should in its essentials be 
retained. 

Do consultees agree? 

1. Agreed but with the ability to request updated certificates, if it is to 
remain conclusive as to the amount the Association can recover 
from the incoming unit owner.  

2. However, we do not see the need for such conclusivity with 
respect to the issue of the certificate. Lack of conclusivity as to the 
amount of service charge payable on completion is not a large 
issue in leasehold sales.  

3. This seems to introduce an unnecessary additional administrative 
burden as well as financial risk on the Association, particularly if 
you retain your proposal that the level of contributions must be 
annually approved before they are incurred.  

4. Incoming unit owners therefore have certainly as to the amount 
payable for the current year and would have the “disproportionate” 
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right to challenge. They could also not approve subsequent levels 
of proposed contributions if you retain this proposal (but see 
comments above in response to question 56).  

5. If our suggestions regarding annual reviews was adopted, 
incoming unit owners can also request a copy of the reserve study 
and therefore would be made aware of likely future items of 
expenditure before deciding whether to buy the unit.  

6. Otherwise the Association runs the risk of miscalculating the 
amounts due and thereby creating a shortfall which runs against 
your proposals seeking to minimise insolvency occurring. 

17.129 We invite consultees' views as to whether the possibility of further contributions 
(emergency contributions, or contributions to the reserve fund or funds) falling due 
after the issue of a CUIC is likely to present practical problems to conveyancers. 

 See comments above. 

17.130 We provisionally propose that, once a CUIC has been issued, an incoming unit 
owner should not be liable for further contributions which fall due, unless the 
commonhold association or its agent has notified the current owner's conveyancers 
of the further liabilities. 

Do consultees agree? 

Disagree. See comments above 

17.131 We provisionally propose that the maximum fee for a commonhold association to 
issue a CUIC should be set by regulation, and kept under review. 

Do consultees agree? 

1. Agreed.  

2. As seen in the leasehold arena, it is the fee charged for 
management information and administrative fees that is the bigger 
issue as well as delays in obtaining that information from manging 
agents and landlords.  

3. As a member and therefore part owner of the Association, existing 
unit owners should already have the information required to 
answer sale enquiries or be able to more readily obtained that 
information, than from a third party landlord. 

17.132 We invite consultees' views as to whether the lack of any sanction or convenient 
remedy for the failure on the part of the commonhold association to issue a 
Commonhold Unit Information Certificate within the prescribed 14-day period is 
likely to cause problems in practice. 

 See comments above. 

17.133 We further invite consultees' views on how best this may be resolved. 

1. The Government’s proposals for speeding up the selling and 
buying process with the greater use of electronic systems and 
creation of a home passport or log book should assist.  
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2. If a bespoke commonhold management portal system could be 
made available for each commonhold scheme then information 
regarding costs etc. could immediately be accessed.  

3. Many developers and managing agents are already adopting 
similar systems for their tenants and clients, which enable tenants 
to access the portal and obtain service charge and other 
information regarding their flat and the development as a whole. 

17.134 We invite consultees' views as to whether a Commonhold Unit Information 
Certificate should be conclusive once issued; or whether it should be possible for it 
to be amended if an error is spotted after it has been issued. 

 See responses above. 

17.135 We further invite consultees' views on what problems would arise in practice if a 
Commonhold Unit Information Certificate could be amended; and on how these 
might be addressed. 

 See responses above. 

Paragraph 10.118 

Consultation Question 62. 
17.136 We invite consultees' views as to whether the need for unit owners to obtain the 

consent of their mortgage lender to support the commonhold association granting a 
fixed or floating charge is likely to be a significant difficulty in raising emergency 
funding. 

1. Certainly for larger developments, obtaining the participation as 
well as the consent of unit owners will be difficult so to obtain their 
lender’s consent also will be a huge task, not just from an 
administrative basis. However, it is reasonable given the nature of 
the unit owner’s interest and that of its lender that their approval is 
obtained.  

2. Mandatory requirements regarding comprehensive buildings 
insurance, undertaking reserve studies, maintenance of reserve 
funds and employment of managing agents, at least for larger 
developments should minimise the need for emergency funding.  

3. If such need, for example, results from the insolvency of one unit 
owner or a number not paying their share of contributions then 
there should be a relaxation of the requirement to obtain their 
consent.  

4. In such a situation the Association should be able to have a first 
charge on that unit owner’s interest, overriding its lender’s priority. 
Such a sanction should ensure the lender will make the payments 
or ensures its borrower does so. Whether this will be acceptable to 
lenders is unclear. 
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17.137 If consultees consider that there might be difficulties, we invite views on what 
measures could be put in place to alleviate these difficulties, including whether the 
Tribunal should be able to override a mortgage lender's refusal to give consent. 

1. See above.  

2. If there are other reasons for the need to obtain emergency 
funding then it may be appropriate, in the absence of unanimous 
approval, that the Tribunal should be able to override any lender’s 
refusal. However, in order to show the need for the exceptional 
expenditure, we assume the Tribunal would need to be satisfied it 
was genuinely unforeseen, and not due to poor mismanagement.  

3. This seems a recipe for protracted and costly court proceedings 
because the Tribunal would need to analyse the previous 
management of the Association.  

4. If it is an emergency situation then we assume time will be of the 
essence. In any event, lenders are not renowned for responding 
quickly to landlord’s requests.  

5. In respect of a development period, where the freeholder/developer 
retains an interest or is the unit owner of a communal facility, it 
should not be possible to charge the common parts.  

Paragraph 11.28 

Consultation Question 63. 
17.138 We provisionally propose that express provision should be made for a commonhold 

association to grant a floating charge. 

Do consultees agree? 

Agreed to remove the current anomaly in the law.  

17.139 We provisionally propose that a charge over the common parts or a floating charge 
should only be able to be granted when either: 

(1) The unit owners unanimously consent to the charge: or 

(2) 80% of the unit owners consent to the charge, and approval is obtained 
from the First-tier Tribunal (Property Chamber) or the Residential Property 
Tribunal Wales. 

Do consultees agree? 

1. It should be unanimous approval or 80% of all members, as 
determined by a written resolution, the latter backed by approval 
from the Tribunal.  

2. In respect of a development period, where the freeholder/developer 
retains an interest or is the unit owner of a communal facility, it 
should not be possible to charge the common parts and the 
Tribunal should not be able to override this position  
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Paragraph 11.36 

Consultation Question 64. 
17.140 We provisionally propose that it should be possible for a commonhold association 

(having obtained the requisite consent) to grant a charge over part of the common 
parts. Where such a charge is granted, the part of the common parts so charged 
may be registered with a separate title number. 

Do consultees agree? 

In respect of a development period, where the freeholder/developer retains an 
interest or is the unit owner of a communal facility, it should not be possible 
to charge the common parts.  

Paragraph 11.40 

Consultation Question 65. 
17.141 We provisionally propose making an exception to the prohibition on residential 

leases over seven years, and leases granted at a premium, for shared ownership 
leases which contain the fundamental clauses prescribed by Homes England in 
England or the Welsh Government in Wales. 

Do consultees agree? 

Agreed 

Paragraph 12.30 

Consultation Question 66. 
17.142 We provisionally propose that in new commonhold developments, the model shared 

ownership lease should require the shared ownership leaseholder to comply with all 
terms of the CCS. 

Do consultees agree? 

Agreed 

17.143 We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold 
association in place of the shared ownership provider, apart from a decision to 
terminate, which should be exercised jointly with the provider. 

Do consultees agree? 

1. Disagree.  

2. It may be preferable that the Provider has the right to delegate 
such decision making to a sub-section committee, in the same way 
an Association may delegate decision making for any section to 
representatives of that section.  

3. Ultimately, the Provider remains the unit owner with the 
obligations and risks that status brings. It remains in law primarily 
responsible to the Association to pay its contributions to the 
shared costs so it should have a choice, at least to “opt out” of 
such automatic delegation.   
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17.144 We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to 
challenge service charge costs or to be consulted on works and contracts 
exceeding a certain amount. 

Do consultees agree? 

Agreed. 

17.145 We provisionally propose that, in new commonhold developments, on purchasing 
100% of the value of the commonhold unit, the shared ownership leaseholder 
should be transferred the commonhold title of the unit and should become a 
member of the commonhold association. 

Do consultees agree? 

Agreed. 
Paragraph 12.44 

Consultation Question 67. 
17.146 We provisionally propose that in a building which has converted to commonhold, 

the shared ownership provider should have voting rights in the commonhold 
association. Delegation of voting rights to the shared owner will be possible on a 
voluntary basis, but not mandatory. 

Do consultees agree? 

Agreed. See comments in response above.  

17.147 We provisionally propose that, in a building which has converted to commonhold, 
the staircasing provisions of any existing shared ownership leases should continue 
to operate in the same way. On staircasing to 100%, the shared owner will therefore 
remain a leaseholder. 

Do consultees agree? 

Agreed although this retains indefinitely the anomaly potentially between 
mismatching service charge and contribution provisions and risk of shortfalls 
as we have discussed in our response to question 2.  

17.148 We provisionally propose that after having staircased to 100% of the value of the 
leasehold flat, the shared ownership leaseholder should have a statutory right to 
purchase the commonhold unit and become a member of the commonhold 
association. 

Do consultees agree? 

Agreed. However, this presumes that the commonhold interest has greater 
value than the leasehold interest. What evidence is there for this in the early 
years of the lease? Our understanding is that this value is aspirational on the 
part of those promoting commonhold.  

Paragraph 12.49 
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Consultation Question 68. 
17.149 We invite consultees' views as to whether an exception to the ban on residential 

leases over seven years is needed to accommodate better community land trusts 
and co-operatives within the commonhold model. 

 No comments. 
Paragraph 12.58 

Consultation Question 69. 

17.150  Aside from shared ownership leases, community land trusts and housing co-
operatives, are consultees aware of any other forms of affordable housing which it 
is not possible, or would be difficult, to accommodate in the current commonhold 
system? 

 No comment. 

Paragraph 12.67 

Consultation Question 70. 

17.151 We provisionally propose that an exception to the prohibition on residential leases 
of over seven years or granted at a premium should be made for lease-based 
home purchase plans regulated by the Financial Conduct Authority. 

Do consultees agree? 

Agreed. 

Paragraph 12.79 

Consultation Question 71. 

17.152 We provisionally propose that customers of lease-based home purchase plans in 
new commonhold developments should not have the same statutory rights as 
other leaseholders to challenge service charge costs or to be consulted on works 
and contracts exceeding a certain amount. 

Do consultees agree? 

Agreed on the basis that the lender can reserve the right to vote on any 
particular important decisions notified to the directors of the Association.  

Paragraph 12.84 

Consultation Question 72. 

17.153 We ask consultees for their views and experience of how the relationship between 
a bank and a customer who is purchasing property through a lease- based home 
purchase plan is, or can be, preserved following a collective enfranchisement. 

 No comments. 

Paragraph 12.89 

Consultation Question 73. 

17.154 We provisionally propose that the commonhold association should not be able to 
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prevent a unit owner or tenant from pursuing direct legal action against another 
unit owner or tenant. Instead, the association should have the right to notify the 
unit owner or tenant that it reasonably considers the claim to be frivolous, 
vexatious or trivial or that the matter complained of is not a breach of the CCS. 

Do consultees agree? 

1. Agreed between unit owners although we do not see what the 
proposed right for the Association to notify the unit owner as 
above would add to the process. It is not a judicial body, as you 
point out in paragraph 13.24 and the Court or Tribunal is more 
than able to consider whether a claim is frivolous or vexatious 
and make an order accordingly.  

2. In relation to actions against tenants in a conversion 
commonhold, there may need to be special and additional 
procedures and protections because the terms of the tenant’s 
lease may be different to the CCS and/or local rules. The Tribunal 
or the Court may be the appropriate body to determine such 
disputes if there are any “mismatches” between the lease 
covenants and the CCS. See comments generally in response to 
question 2. 

3. It may also be appropriate that the CCS enshrines the principles 
of good community living and being a considerate neighbour.   

Paragraph 13.26 

Consultation Question 74. 

17.155 We provisionally propose that a failure to use the forms which accompany the 
commonhold dispute resolution procedure, or forms to the same effect, should not 
automatically prevent a claim from progressing. 

Do consultees agree? 

Agreed. 

Paragraph 13.32 
 

Consultation Question 75. 

17.156 We provisionally propose that referral to an ombudsman should not be a 
mandatory part of commonhold's dispute resolution procedure. Instead, it could be 
used on an optional basis, instead of, or alongside, other forms of alternative 
dispute resolution. 

Do consultees agree? 

Agreed. 

17.157 We provisionally propose that membership of an approved ombudsman scheme 
should no longer be a requirement for commonhold associations, and that, 
instead, commonhold associations should be able to decide whether or not to 
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become a member of an ombudsman scheme. 

Do consultees agree? 

Agreed. However, it would be appropriate if the law changes or a mandatory 
code of practice for residential schemes requires, for example, landlords to 
be members of an approved scheme, that commonhold associations should 
also be required to be members. 

Paragraph 13.52 

Consultation Question 76. 

17.158 We provisionally propose that, where the dispute resolution procedure has not 
been followed, any court or tribunal, which subsequently considers the dispute, 
should have full discretion to disregard the non-compliance, or to order the parties 
to take any steps it considers appropriate, in accordance with its general case 
management powers. 

Do consultees agree? 

Agreed. 

Paragraph 13.56 

Consultation Question 77. 

17.159  We invite consultees' views as to whether the current commonhold dispute 
resolution procedure should be transferred to a pre-action protocol. 

1. It would be appropriate for commonhold disputes to be governed 
by a pre-action protocol, either a specific or the general 
depending on the nature of claim if disputes continue to be dealt 
with by the Court.  

2. If parties can make claims without following the dispute 
resolution process in the CCS and/or the correct forms, there 
seems to be justification for removing the detailed rules from the 
CCS and directing the parties to the relevant protocol.  

3. This will also assist the Court rather than having to distinguish 
between which process should be followed as the issues should 
be the same whether commonhold or leasehold.  

Paragraph 13.67 
 
 

Consultation Question 78. 

17.160  We provisionally propose that the jurisdiction of the First-tier Tribunal (Property 
Chamber) in England and the Residential Property Tribunal Wales should be 
extended to cover disputes arising within a commonhold. 

Do consultees agree? 
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Agreed. However, this response is predicated on the FTT being properly 
resourced to deal with the additional work load. 

Paragraph 13.76 

Consultation Question 79. 

17.161 We invite consultees' views as to whether the prescribed CCS should include a 
provision that, where a unit owner or tenant breaches the rules of the CCS, the 
unit owner, or tenant, should be required to indemnify the other unit owners and 
the commonhold association for any losses they reasonably incur as a result of the 
breach. 

 We believe this is appropriate and follows the leasehold regime. 

Paragraph 13.82 

Consultation Question 80. 

17.162 Elsewhere in this Consultation Paper we provisionally propose that it should be 
possible for a unit owner (or owners) to apply to the First-tier Tribunal (Property 
Chamber) in England or the Residential Property Tribunal Wales to challenge a 
decision of the commonhold association in the following circumstances: 

(1) Where the commonhold association approves a budget, which will result in 
costs above a threshold (set in the CCS) being incurred on works or 
enhanced services; (Chapter 10) 

(2) Where the minority are outvoted on a decision to vary the local rules of the 
CCS; (Chapter 8) 

(3) If the directors of the association delegate powers to a committee which has 
been set up to represent a section of the commonhold, and the unit owners 
in the section wish to prevent the directors revoking or amending these 
powers; (Chapter 5)  

(4) Where the unit owner, or owners, are opposed to the introduction of a new 
section or the combination of two or more sections. (Chapter 5) 

17.163  We invite consultees' views as to whether there are any other circumstances in 
which it would be appropriate to provide a unit owner (or owners) with a right to 
challenge a decision taken by the commonhold association. 

 See our response to question 25 and our proposals regarding place making 
rules in larger developments.     

Paragraph 13.90 

Consultation Question 81. 
17.164 We invite consultees' views as to the extent to which the following factors should 

be taken into account by the First-tier Tribunal (Property Chamber) and the 
Residential Property Tribunal Wales when deciding whether or not to grant a 
remedy to a unit owner who challenges a decision taken by the commonhold 
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association: 

(1) Whether or not the unit owner(s) making the application voted against the 
decision complained of, or had a good reason for not doing so. 

(2) Whether the decision complained of needs to have a particular impact on 
the unit owner (or owners) and if so, what degree of impact. 

(3) The reason behind the decision taken by the commonhold association, 
for example, whether the decision is in the best interests of the 
commonhold and/or is proportionate to the impact on the unit owner in 
question. 

1. See our responses to questions 25.  

2. As we have discussed, the concept of good estate 
management is well known to the Tribunal in determining 
residential disputes between landlords and tenants particularly 
regarding service charge and estate management issues.  

3. The above factors may be considered by it in making its 
decision but we do not see the need for a prescriptive or 
exhaustive list.  

4. Flexibility is important as well as recognition that there will 
always be competing views in multi-occupied buildings and 
developments but what is in the best interests of the majority 
for the continued success of the commonhold community is 
the overriding principle provided that no single member is 
adversely prejudiced, in particular commercial investors and 
occupational tenants. 

17.165  We also invite consultees' views on whether the same factors would be relevant in 
all of the circumstances set out in Consultation Question 80 where a unit owner 
may have the right to apply to the First-tier Tribunal (Property Chamber) or the 
Residential Property Tribunal (Wales). 

See comment above. 

Paragraph 13.95 

Consultation Question 82. 
17.166 We provisionally propose that on an application by a unit owner challenging a 

decision of the commonhold association, the First-tier Tribunal (Property 
Chamber) or the Residential Property Tribunal (Wales) should be able to allow the 
decision to stand or annul the decision. If the First-tier Tribunal (Property 
Chamber) or the Residential Property Tribunal (Wales) allows the decision to 
stand, we propose that the Tribunal should be able to attach conditions to its 
decision. 

Do consultees agree? 

Agreed As mentioned in several places above, we believe the onus of 
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issuing proceedings and the burden of proof in the FTT should rest with 
those who propound the change, not the party that is prejudiced. This will go 
some way to avoid “bullying”. 

Paragraph 13.98 

Consultation Question 83. 
17.167 We invite consultees' views as to whether the commonhold association should be 

provided with enhanced powers to address non-financial breaches of the CCS. 

If so, what should these powers be? 

1. We do not believe imposition of fines or access restrictions are 
appropriate. However, as in leases, self-help or rights of entry to 
carry out works to rectify the breach should be available to the 
Association e.g. repairing obligations.  

2. Entry and the recovery of the costs incurred should be exercised 
on the same terms and conditions as commonly provided in 
leases. 

Paragraph 14.31 

Consultation Question 84. 
17.168 We provisionally propose that a statutory cap should be introduced on the rate of 

interest which may be charged by the commonhold association on late payments 
of commonhold contributions. 

Do consultees agree? 

Agreed provided that the cap reflects commercial rates of interest e.g. 4% 
above base lending rate. 

Paragraph 14.44 

Consultation Question 85. 
17.169 We provisionally propose that a commonhold association should have an 

automatic statutory charge over commonhold units for the payment of 
commonhold costs. 

Do consultees agree? 

1. Agreed.  

2. During the development period the freeholder/developer should 
have enhanced powers as an association to recover payments of 
the contributions payable in respect of the estate common parts 
and facilities which remain in its ownership until the completion 
of the overall scheme. See comments generally in response to 
question 25.  
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3. See above our concerns about speedy recovery of estate service 
charges by the developer. 

17.170 We provisionally propose that if the commonhold association has an automatic 
statutory charge over commonhold units for the payment of commonhold 
contributions, this charge should take priority over all other charges (such as a 
mortgage over the property). 

Do consultees agree? 

1. Agreed.  

2. This will also provide an incentive to lenders to pay such arrears. 
This is common practice already in leasehold, such arrears being 
just added to the amount owed by the borrower to the bank and 
thereby avoids the risk of forfeiture action.  

3. Lenders should therefore recognise the importance of the 
commonhold being adequately maintained and managed to 
preserve the value of the unit owner’s interests in the 
commonhold.  

Paragraph 14.59 

Consultation Question 86. 
17.171 We provisionally propose that, before taking action to enforce a charge over a 

commonhold unit, the commonhold association should be required to follow a pre- 
action protocol. We envisage that the protocol will require the association to 
provide prescribed information to the defaulting unit owner and make reasonable 
attempts to agree a repayment plan. 

Do consultees agree? 

Agreed. In light of the proposal to have a first statutory charge, notification 
to the lender must be a mandatory requirement as part of the pre-action 
protocol. 

17.172 We invite consultees' views as to what steps the association should be required to 
take as part of this protocol. 

 See above comment. 

17.173 We provisionally propose that where the commonhold association wishes to 
enforce a charge over a commonhold unit by selling the unit, it should always be 
necessary for the association to apply to court for an order for sale. 

Do consultees agree? 

Agreed. 

17.174 We provisionally propose that the court should only be able to order the sale of a 
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unit where the amount owing to the commonhold association exceeds a certain 
amount. 

Do consultees agree? 

1. Agreed but the amount outstanding should not threaten the 
solvency of the Association or indefinitely require the other unit 
owners to fund the shortfall in funds created.  

2. The unit owner can always pay the amount outstanding if it has 
been determined it is payable (it had the opportunity to approve 
the level and/or challenge it), agree a repayment plan or indeed 
sell or charge the unit to be able to pay such amount.   

17.175 We invite consultees' views as to what this amount should be and on what factors 
the court should take into account when deciding whether to order the sale of a 
unit. 

See comment above. 

17.176 We provisionally propose that where the sale of a unit is ordered, the court should 
appoint a receiver to sell the unit and distribute the proceeds of sale. 

Do consultees agree? 

Agreed. 

17.177 We provisionally propose that where a receiver is appointed to sell a commonhold 
unit, the receiver should distribute the proceeds of sale in the following way. 

(1) The receiver should be paid his or her costs of arranging the sale of the 
property. 

(2) The commonhold association should be repaid any outstanding amounts of 
commonhold contributions, plus any interest and costs awarded by the court. 

(3) Any other party who has an interest secured against the unit, such as a 
mortgage lender, should be repaid. 

(4) Any remaining amount should then be returned to the defaulting unit owner. 

Agreed. 

17.178 We provisionally propose that any tenancies granted out of a unit should continue 
to exist following an order for sale. 

Do consultees agree? 

Not agreed. We do not see the need for any distinction from if the tenant’s 
lessor’s interest was leasehold or the lender exercised its powers of sale. 
This position should change if your recommendations in your 2006 Report 
are enacted. 
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Paragraph 14.61 

Consultation Question 87. 
17.179 We provisionally propose that voluntary termination of a commonhold should be 

possible with either: 

(1) unanimous support; or 

(2) the support of 80% of the available votes plus the approval of the court. Do 
consultees agree? 

1. Agreed, however, during the development period it should not be 
possible for unit owners to voluntary terminate and reconstitute, 
either wholly or partially in respect of the Commonhold. 

2. The requisite threshold should be required within each section in 
a multi block or mixed use development.  

17.180 We provisionally propose that on an application for voluntary termination the court 
should have discretion to decide whether to allow the voluntary termination to take 
place, as well as the terms on which it may do so. 

Do consultees agree? 

Agreed. See comments above. 

17.181 If the court has discretion as to whether to allow voluntary termination, we invite 
consultees' views as to the following issues: 

(1) whether it would be useful to include factors to guide the court's discretion; 

(2) whether the factors mentioned in paragraph 15.52 should be taken into 
account; 

(3) whether the court should be directed to consider the amount of support there 
is for voluntary termination over and above the 80% required; and 

(4) whether others should also be included. 

1. The court should have flexibility as to the matters which should 
be taken into account.  

2. A list of factors can never be exhaustive and cover all issues and 
situations which may arise. 

3.  As highlighted in paragraphs 15.60 to 15.63, there are a number 
of complex issues if a partial termination was proposed in a 
mixed use or multi-block commonhold and “reconstitution” of a 
new commonhold is required.  

17.182 We invite consultees' views as to whether increasing the role of the court would 
sufficiently address the issue of the final terms of the termination statement not 
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being acceptable to those who supported the termination resolution. 

 Agreed. This seems particularly important if a partial termination is 
proposed and partial reconstitution. 

17.183 We provisionally propose that an application for voluntary termination should be 
heard by the court (rather than by the First-tier Tribunal (Property Chamber), or in 
Wales the Residential Property Tribunal Wales). 

Do consultees agree? 

Agreed. 

Paragraph 15.88 

Consultation Question 88. 
17.184 We provisionally propose that where a commonhold is divided into sections, any 

vote on voluntary termination would need to be taken in sections, and whether it 
was unanimous or received at least 80% support would have to be determined by 
section. 

Do consultees agree? 

Agreed. See comments above. This should not be possible during a 
development period. See comments generally in response to question 25.   

17.185 Where a commonhold is not divided into sections, we provisionally propose that it 
should be possible for part of the commonhold to be reconstituted following 
voluntary termination. 

Do consultees agree? 

Agreed. See comments above. However, this should not be possible during 
a development period. See comments generally in response to question 25.   

17.186 We provisionally propose that reconstitution should require 100% support of the 
unit owners in the part to be reconstituted, or at least 80% support and an 
application to the court. 

Do consultees agree? 

1. Agreed but this should not be possible during a development 
period See comments generally in response to question 25.   

2. If a voluntary termination is only proposed for a part of the estate 
or one section and/or a partial reconstitution is proposed it 
should be a term of the termination statement that the CCS and 
the Local Rules replicates the terms and conditions of the 
previous CCS and Local Rules.  

3. Consideration must also be given to any additional rules that may 
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be required to address the interface between the different 
commonholds. The new commonhold must be subject to terms in 
respect of the “old” commonhold and any other interests to 
reflect the rights and obligations contained in the “old” 
commonhold.   

Paragraph 15.93 

Consultation Question 89. 
17.187 We provisionally propose that if any statute provides that a landlord should be 

entitled to recover possession of a property if he or she can prove an intention to 
demolish or reconstruct the building, such a requirement should also be satisfied if 
it can be proved that the commonhold association has that intention. 

Do consultees agree? 

Agreed. 

17.188 We invite consultees' views as to what further provision, if any, should be made to 
address the position of tenants on voluntary termination of the commonhold. 

 No comment.  

Paragraph 15.96 

 

Consultation Question 90. 
17.189 We provisionally propose that it should be clarified that mortgage lenders and 

other secured lenders will retain their secured interest in the commonhold units 
until the commonhold in its entirety is sold. 

Do consultees agree? 

Agreed. 

17.190 We provisionally propose that mortgage lenders and other secured lenders should 
automatically have legal standing to make applications to the court during the 
termination process with a view to protecting their interests. 

Do consultees agree? 

Agreed. Please also see our comments above regarding the development 
period. See comments generally in response to question 25.   

17.191 We provisionally propose that it should be made clear that, if a unit is subject to 
negative equity, any shortfall should be met personally by the owner of the unit, 
and should not be covered by other unit owners. 

Do consultees agree? 
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Agreed. 

17.192 We invite consultees' views as to any other ways in which the interests of 
mortgage lenders and other secured lenders may require protection on the 
voluntary termination of a commonhold. 

 No comment. 

Paragraph 15.101 

Consultation Question 91. 
17.193 We provisionally propose that the CCS should not be required to specify the share 

of the proceeds of termination that each unit owner is to receive on termination. 

Do consultees agree? 

Agreed. 

17.194 We provisionally propose that it should be possible for the unit owners to specify 
the share of the proceeds of termination that each unit owner is to receive on 
termination (or some method of ascertaining it) in the CCS. 

Do consultees agree? 

Agreed.  

17.195 We provisionally propose that the power to decide an application to disapply a 
provision in the CCS which determines the distribution of proceeds of sale on 
termination should lie with the Tribunal. 

Do consultees agree? 

Agreed. 

17.196 We invite consultees' views as to whether: 

(1) guidance should be provided to the court or Tribunal as to how it should 
exercise its discretion; and 

(2) if guidance should be provided, what factors the court or Tribunal should 
take into account. 

See general comments in response to question 87, 17.181. and question 88. 

17.197 We invite consultees' views as to whether: 

(1) the existing rules of the Insolvency Court would be adequate to deal with 
valuation issues which arise on the voluntary termination of a commonhold, 
or need to be supplemented by Commonhold Insolvency Rules; 

(2) all issues involving the valuation of commonhold units on termination should 
be referred to the Tribunal (and, if so, whether that would cause any 
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unnecessary delays); 

(3) if valuation issues are referred to the Tribunal, the Tribunal should be able to 
appoint a single valuer. 

The Tribunal has experience of residential valuation issues and will 
have a well-tested body of practice in making decisions regarding 
commonhold matters. The Insolvency Court will only have general 
insolvency experience. 

17.198 We provisionally propose that, if a commonhold is substantially destroyed, but 
remains solvent, for the purposes of the termination statement, the units should be 
valued on the basis of the best estimate that can be made of their pre-damage 
value. 

Do consultees agree? 

Agreed. The commonhold association should be under an obligation to 
rebuild. Only where this is impossible because of matters beyond the CA’s 
control e.g. it cannot secure planning permission, should the issue of 
valuation and distribution of funds arise.  

17.199 We invite consultees' views as to any other issues that might occur in the valuation 
of units if all or some of them have been partly or entirely destroyed. We also invite 
any suggested solutions. 

See above.  

Paragraph 15.117 

Consultation Question 92. 
17.200 We provisionally propose that if the process of voluntary termination should begin, 

but it should subsequently turn out that the commonhold is in fact insolvent, the 
same protections should be given to the assets of the individual unit owners as 
would have applied if the process had begun as an involuntary insolvency. 

Do consultees agree? 

Agreed. 

17.201 We invite consultees' views as to whether the value of the individual units should 
be preserved for the unit owners if the commonhold is substantially destroyed; 
and, if so, how this can be achieved. 

Agreed. An obligation to rebuild should be imposed and only if that is not 
possible should the units be valued on the basis of the best estimate that 
can be made of their pre-damage value taking into account all valuation 
factors and comparables.. 

Paragraph 15.126 
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Consultation Question 93. 
17.202 We invite consultees' views as to whether, and how, any aspects of our provisional 

proposals to reform the law of commonhold will affect the position of existing 
owners of commonhold units, either positively or negatively. 

No comments. 

Paragraph 16.6 

Consultation Question 94. 

17.203 What advantage do you think commonhold could offer over leasehold 

1. As we have highlighted above, there are many aspects of 
commonhold, particularly in mixed use or multi block 
development, which appear to offer few advantages. In particular, 
please see our response to your question 25 where we 
summarise a number of limitations and uncertainties.   

2. We also have severe doubts about the damage to place making 
and sense of community that commonhold will bring by placing 
numbers of people living in close proximity to one another and 
with disparate needs into a joint decision making forum. 

Paragraph 16.9 

Consultation Question 95. 
17.204 We ask consultees to provide us with information about the time spent in reading 

through and considering the terms of leases of residential flats: 

(1) when acting for a prospective purchaser; 

(2) when acting for a prospective purchaser and mortgage lender; 

(3) when acting for a mortgage lender on a re-mortgage; 

(4) when some dispute arises within a leasehold block of flats as to 
responsibility for repairs and maintenance, calculation of the service charge, 
and similar disputes. 

Not applicable to us, as we are a developer and landlord. 

17.205 In each case we also invite consultees to give us some idea of the cost that would 
thereby be incurred to the client. 

 Not applicable. 

17.206 We further invite their views as to whether time is likely to be saved in reading 
through and considering the terms of the parts of the CCS which may be varied. 

 Not applicable 
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17.207 We invite consultees to share with us their experience of commonhold-type 
arrangements in other countries. Is there scope for savings of time to be made? If 
so, what would be the estimated time saved on a typical transaction? 

 Not applicable 

Paragraph 16.12 

Consultation Question 96. 
17.208 We ask consultees to provide us with information about the prevalence of, and 

costs incurred in, disputes caused by the terms of one or more residential leases 
being inconsistent with the terms of another lease (or other leases) within a 
building or development. We further invite their views as to whether our provisional 
proposals for commonhold will reduce the scope for costs to be incurred in 
interpreting a commonhold community statement. 

1. In our experience leases within a leasehold scheme will be in 
identical form. It would be madness to do otherwise especially if 
the lease contains a lessor covenant to ensure all leases contain 
identical lessee covenants. 

2. From a management perspective, ensuring the leases are all on 
identical terms is both practicable and in the interests if good 
estate management, particularly regarding the services to be 
provided and what costs can be recovered as part of the service 
charge.   

Paragraph 16.18 

Consultation Question 97. 
17.209 We ask consultees to provide us with information about the sort of difficulties that 

can arise owing to the difficulty in varying and updating the terms of leases: 

(1) if the leases are varied as a conveyancing transaction which does not give 
rise to a dispute; and 

(2) if the leases are varied as a result of an application to the Tribunal (whether 
the application was made because it was contested, or because it was the 
most convenient way of implementing the variation). 

17.210 If you have figures - whether they relate to the costs incurred, or the amount of 
time spent - then please let us have them. 

17.211 We further invite consultees' views as to whether our proposals regarding the 
amendment of local rules by resolution of the commonhold association will reduce 
the costs which are incurred, when compared with the costs incurred under (1) or 
(2) above. 

1. See our comments in response to question 16.  

2. Setting the contribution levels as being such fair and reasonable 
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amount as appropriate will reduce the costs and administration 
involved in varying the specified percentages, particularly during 
a development period when additional sections will be added to 
the Commonhold (please also see our response to question 25 in 
this respect).  

Paragraph 16.20 

Consultation Question 98. 
17.212 We invite consultees to provide us with information about costs generated by 

service charge disputes. We further invite their views as to whether, and by how 
much, our provisional proposals for commonhold will reduce the incidence of 
disputes and the costs that will be incurred in equivalent disputes over 
contributions to shared costs. 

 Please see our comments above and in particular in response to question 56. 

It is our view that the number of disputes will rise in a commonhold 
development as personal pressures will be brought to bear on individuals 
who may then become disaffected. This is already apparent in the comments 
made by some residents in the very few existing commonhold schemes.  

Paragraph 16.26 

Consultation Question 99. 
17.213 We invite consultees to provide us with information about costs generated when 

forfeiture proceedings need to be used to enforce payment of service charges. We 
further invite their views as to whether our provisional proposals for commonhold 
will reduce the costs that will be incurred if a commonhold association needs to 
seek an order for sale. 

We have only once had to issue proceedings for forfeiture. The knowledge 
that a forfeiture power exists is sufficient to prevent lessees from building 
up arrears.  

Paragraph 16.29 

Consultation Question 100. 
17.214 We invite consultees' views as to: 

(1) whether cases before tribunals are likely to prove more or less expensive 
than similar cases before courts; and 

(2) whether (apart from service charge disputes, which we have already 
addressed in Consultation Question 98) there appears to be more or less 
scope for disputes within commonholds which result in litigation, when 
compared with leasehold developments. 

1. There seems to us more scope because in leasehold many 
landlords perform the role of arbitrator, particularly regarding 
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disputes between tenants and would be entitled to determine 
many of the issues that it is proposed be determined by the 
Tribunal.  

2. As we have discussed, we have serious reservations regarding 
the proposal to require contribution levels to be approved before 
those costs are incurred. The necessity to obtain the unit owners 
approval will also be challenging in respect of larger schemes 
because lack of tenant engagement is often an issue. See our 
comments in response to your question 56.  

3. In our previous submission (response to question3), we 
highlighted the possibility for conflict as enormous. If 
commonhold has any chance of being an acceptable form of 
tenure, a dispute resolution process that is quick and readily 
accessible must be established. Resorting to litigation will be 
expensive and inevitably involve delays which will harm the 
adoption of commonhold. 

4. See above about the need to resource the FTT properly if their 
role is to be increased. 

Paragraph 16.32 

Consultation Question 101. 
17.215 We are provisionally proposing several new grounds upon which it would be 

possible for someone to make an application to the Tribunal. We invite consultees' 
views as to: 

17.216 what they consider that the likely impact of these will be on the number of 
applications made to the Tribunals; and 

17.217 whether any particular proposals are likely to result in a large number of new 
applications being made. 

 As we have already highlighted in our response to question 56, the 
additional matters which are proposed to be determined by a Tribunal will 
considerably add to its workload. Without substantial investment and 
funding to meet this increase, inevitable further delays will be experienced. 
Please also see our previous response.  

Paragraph 16.34 

Consultation Question 102. 
17.218 We invite the views of consultees as to how any other aspects of our provisional 

proposals for reform of commonhold will affect the position of future owners of 
commonhold units, either positively or negatively. 

 Please see our previous responses. 

Paragraph 16.35 
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Consultation Question 103. 
17.219 We ask consultees to provide us with any information that they may have of: 

(1)  examples of planning agreements which are practicable under leasehold but 
which would not appear to be feasible under our reinvigorated model of 
commonhold; and 

See our comments in response to question 25. 

(2) services within leasehold developments which are being provided at the 
residents' expense, but which, if the development had been set up on a 
commonhold basis, would have been provided, if at all, at public expense. 

None. This is not an issue.  

Paragraph 16.38 

Consultation Question 104. 
17.220 We ask consultees to provide us with any evidence they have of management 

difficulties which may arise where a leaseholder-controlled company is the 
landlord of (or responsible for the management of) commercial units; and whether 
this has affected their rental or capital value. 

See our previous representations in respect of your initial Call for Evidence. 

Paragraph 16.41 

Consultation Question 105. 

17.221 Which of the following statements best reflects your views on the provisional 
proposals in this Consultation Paper?  

(1) If these proposals are adopted, then developers will be willing to use 
commonhold for a substantial number of developments. 

(2)  Even if these proposals are adopted, developers will not be willing to use 
commonhold unless Government introduces financial incentives for them to 
do so, either directly by offering financial incentives for the developers, or 
indirectly, by offering incentives for purchasers of commonhold units. 

(3) Even if these proposals are adopted, and financial incentives are given, 
developers will not use commonhold for developments unless they are 
prohibited from selling flats on a leasehold basis and they are thus forced to 
use commonhold. 

1. See comments below and our responses to your questions above.  

2. A number of fundamental issues still need to be addressed 
particularly for mixed use and multi block developments with 
phased construction and long development periods.  
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3. Please also see our previous comments in response to your Call 
for Evidence, question 9 in particular.  

4. For us this is not about financial incentives. It is about the 
flexibility we need to develop large mixed use developments 
where businesses and residents live in community and harmony 
and where we can show case the quality of our place-making 
skills. 

Paragraph 16.43 

Consultation Question 106. 

17.222 We invite consultees' views as to: 

(1) what issues prevent the uptake of commonhold; and 

(2) what could or should be done to promote the adoption of commonhold. 

See our previous representations in respect of your initial Call for Evidence, 
question 9and above responses. 

17.223 We invite consultees' views as to the extent to which the suggestions for the 
invigoration of commonhold set out in paragraph 16.47 above, and any other 
suggestions that they may make, are likely to result in commonhold being used 
instead of leasehold. 

We can see that for some small stand-alone schemes, commonhold as 
improved by the Law Commission’s proposals may have attractions. 
However, when applied to a large scale mixed use scheme it is complicated.  
Large scale development is very capital intensive and anything that risks the 
developer’s business model and increases his risk is deeply unattractive.   

Paragraph 16.48 

Consultation Question 107. 

17.224 We invite consultees' views as to whether a reformed commonhold regime should 
treat particular issues differently in England and in Wales. Consultees are 
welcome to share their views as to this point here, or in response to questions 
which we ask throughout the Consultation Paper about particular issues. 

No comment. 

Paragraph 16.51 
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COMMONHOLD: LAW COMMISSION’S PROPOSALS TO ADDRESS ISSUES HIGHLIGHTED LAST YEAR 

CRITICISMS OF CURRENT LAW LAW COMMISSIONS PROPOSAL 

1 Specific failings in current legislation: 
 

a) Affordable shared ownership tenure – staircasing (highlighted by Law Commission in 
call for evidence). (Leasebacks are also prohibited ,( as we would put in place for any 
unsold residential units/marketing and show flats included in the ground rent sales, to 
“fix” the receipt of the ground rent so we can sell on) 

 SO Lease will be a permitted exception (12.29) together will Home Purchase 
Plans (Islamic Law mortgage get-arounds) (12.78) with possibly also 
community land trusts and co-operatives (12.58). 

 New SO Lease in Commonhold (CH) set up from outset: 
o The Provider is always the Unit Holder for the SO Unit (12.31).  
o New model SO Lease which will require the observance of CCS. The 

SO Tenant will have to pay the Contribution (i.e. service charge) 
(12.35).  

o Voting rights will be delegated to the SO tenant except the vote to 
terminate the CH which is to be shared with the Provider. Both 
parties are to consent or it will be deemed that they have voted 
against termination (12.38). 

o The SO Tenant will be able to challenge the proposed budget and 
the level of Contributions proposed as will be any Unit Holder (see 
section (c) below). In return, the SO Tenant will not have any of the 
service charge protections given to tenants under the LTA 1985 
(12.39 and 12.40).  

o Any other proposed changes to the CH Unit will also require the 
Provider’s consent (12.42). 

o On staircasing, the SO Tenant will acquire the CH interest in the CH 
Unit (12.43). 

 Existing SO Lease on conversion to CH: 
o Law Commission are consulting on two options to permit 

conversion without unanimous consent of all leaseholders: 
 Conversion Option 1 (Follows qualifying threshold under 

Enfranchisement so only 50% of leaseholders will need to 
approve the conversion with non-participating 
Leaseholders retaining their leases & LTA 1985 rights)-The 
Provider retains Superior Lease or may take CH Unit (see 
n.48 & 49 on page 289). 

 Option 2 (80% of leaseholders agree + Tribunal has 
approved the conversion-Other 20% leases are converted 
to being a CH Unit)-The Provider will become the CH Unit 
Holder. 
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o NB. The Law Commission in its Enfranchisement proposals is 
consulting on reducing the two thirds residential units and 50% 
majority in favour thresholds for blocks or estates which include SO 
Lease (17.103). Either the SO Leases will be ignored in the above 
calculations or treated as if long leaseholders. In light of the above, 
the existence of the SO Leases should not be ignored.  

o Delegation of voting rights may be agreed on voluntary basis (as the 
SO Lease cannot be changed to require compliance with CCS and to 
pay the Contributions) (12.48 (1)).  

o Risk of challenge and shortfalls with mis-matching service 
charge/CCS provisions and different protections applying: LTA 1985 
v. CH legislation. The Law Commission seeks views as to how to 
address this issue (3.143) with suggestions of imposing a cap on 
amount recoverable as a Contribution or depriving tenants of their 
LTA 1985 rights but replacing with same CH rights.  See also section 
(c) below 

o The SO Tenant will have a new statutory right to acquire the CH 
Unit once he has fully staircased (12.48 (2)). 

 
See further: 
Chapter 12 ( residential lease exceptions) 
Chapter 3 ( conversion) 

 In its RTM Proposals, the Law Commission recommends that SO Leaseholders 
should be entitled to participate in the RTM, even where not fully staircased 
out (RTM Proposals Summary: 1.22)  

 

b) Tenancy length in light of Govt agenda for more security of tenure-residential units’ 
only-7 years.  

 Exceptions: 
o Shared Ownership( see (a) above) 
o Home Purchase Plans ( Islamic law mortgage get arounds) as have 

been approved by FCA (12.78) 
o (Possibly) Community Land Trust and co-ops ( 12.58) ( Reflects the 

Law Commission’s Enfranchisement Proposals)  

 On conversion any leases with terms under 21 years would now 
automatically continue (See 3.148) (Removing the need to obtain the 
tenant’s consent and convert to a new lease). This ensures any existing 
statutory protections under the HA 1988 and the LTA 1954 are not lost. 



3 
 

COMMONHOLD: LAW COMMISSION’S PROPOSALS TO ADDRESS ISSUES HIGHLIGHTED LAST YEAR 

CRITICISMS OF CURRENT LAW LAW COMMISSIONS PROPOSAL 

 However, the landlord will now hold a new CH Unit which terms will differ 
substantially to the terms of the underlease. There is a risk of challenges and 
shortfalls arising because of the mis-matching service charge/CCS provisions 
and because of the different statutory protections applying: LTA 1985 & LTA 
1954 & HA 1988 (ASTs) v. CH legislation. The Law Commission seeks views as 
to how to address this issue (3.143) with suggestions of imposing a cap on 
amount recoverable as a Contribution or depriving tenants of their LTA 1987 
rights but replacing with same CH rights. See further section 1(c) below.  

 Proposal to also allow additional restrictions to be included in the CCS on 
short term lettings -see 8.31. This arises from concerns that use of units for 
holiday lettings (presumably Air B & B). Seeks further views on whether 
confined to lettings for less than 6 months (8.34)   

c) Service charges are not flexible i.e. have to pay same percentage for estate as building. 
Fixed percentage is unusual-Leases usually specify a fair and reasonable proportion to 
allow for weighting and other factors to be taken account of in fixing share. Need 
special resolution to change percentages in the Commonhold Community Statement 
which can be prevented if “significantly disproportionate”. (CCS 4, 8.12). What does 
this mean-some disproportion is okay? Untested. 

 Still fixed percentages but flexibility now proposed for different heads of 
cost to be divided out (“Divided Contributions”) set out from outset in CCS 
but must in aggregate total 100%. (10.94).  

 Seeks views whether each CH should have total flexibility how different costs 
are allocated or whether there should be any limitations (10.95). 

 Propose to retain CH Law that the percentages of the Contributions can only 
be varied by special resolution (i.e. 75% @meeting but only 20% quorum 
needed or 75% of all votes to be cast if written resolution).  

 On Phasing, Developer has statutory right to vary solely Contributions in CCS 
of earlier Phase on addition of phases (see 6.55-59.).  

 CH Unit holders can challenge if his share of the Contributions is 
“significantly disproportionate” (under existing CH law). 

 Sections-Varying Contributions and reserve funds also permitted (5.82 & 
5.83). 

 Directors must currently consult with members on next year’s Contributions 
estimate. In addition, propose that directors must obtain the members’ prior 
approval to the budget and level of Contributions proposed. To be approved 
by general resolution (50% majority) before the costs are incurred. (10.32). 
Intended to protect against substantial changes in e.g. standard of facilities 
(10.26). 

 Once approved, no ability to challenge (opposite to LTA 1985-can challenge 
after incurred). Law Commission concerned that if challenged after set the 
CH Association run risk of facing budget shortfall (10.21). They make a 
distinction to where budget has been set by a Landlord and challenges under 
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LTA 1985 but I would argue apply with equal force regardless of identity of 
who is making the budget or incurring the cost.    

  If Unit Holders do not approve then Contributions will continue at previous 
level (10.33). 

 On conversion: 
o  If leases retained under Option 1 (see above) tension between LTA 

1985 (retrospective challenges possible) and commonhold where 
Contributions fixed once approved. 

o  Option 2 (see above) may be “mis-match” between service charge 
provisions in SO Leases and -21 years leases and CSS obligations and 
Contributions leading to shortfall with no ability for CH Unit holder 
( e.g. the Provider) to recover. 

o Options 1 and 2: Commercial leases carried over with potentially 
mis-matching service charge obligations. In respect of Option 1, this 
can be avoided if new 999 year lease taken as it can reflect the 
terms of the existing non-qualifying lease (3.79).  

o In its Enfranchisement Proposals, the Law Commission states that 
where the leaseholders’ existing leases contain obligations and 
rights in respect of land which is to be retained by the landlord, the 
nominee company acquires the freehold subject to terms in respect 
of the retained land that reflects the obligations and rights set out in 
the existing leases (17.52). Could a similar recognition of “carry 
over” be enshrined in the CH Legislation so that the CCS and Local 
Rules reflects, so far as appropriate, the terms of the existing leases. 
This will reduce the “mis-match” in respect of service 
charge/contributions and between the participating ex-leaseholders 
and non-participating leaseholders. Any proposed departure, unless 
there is good reason, e.g. more updating/change of law, should be 
subject to the Tribunal’s approval.  

o Also in its RTM Proposals, the Law Commission propose to lift the 
prohibition preventing a building owned by different freeholders as 
a whole being subject to a RTM. It proposes that the Tribunal should 
have the power to reconcile any conflicting or diverging provisions in 
different leases (RTM Proposals: Summary: 1.25). Again, support for 
my suggestion to rectify “mis-matches” in CH. 
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o This does not address however same issues for CH Association who 
may then be faced with a shortfall because of the mismatch 
although this is recognised by the Law Commission as an issue 
(3.87- 3.89). The Law Commission seeks views as to how to address 
this issue (3.143) with suggestions of imposing a cap on amount 
recoverable as a Contribution or depriving tenants of their LTA 1987 
rights but replacing with same CH rights. How does this sit in the 
context of the CCS and requirement for Contributions to total 100%?  

 Seeks views whether internal floor area satisfactory default basis to allocate 
financial contributions-see 10.100 

 Does not consider “fair & reasonable proportion” as is common in leases. 
Some discussion at 10.98 as to what is the appropriate way of dividing 
expenditure and that particularly between residential and non-residential 
units other factors may be relevant. 

  At 6.58 the Law Commission note that the setting of service charge 
percentages by the developer does not present significant difficulties in 
practice and the Tribunal can resolve them so why not have such flexibility in 
a CCS for the CH Association’s Directors to determine especially as level of 
contributions must be approved before they have been incurred and the 
Unit Holder has existing right to prevent his share being altered if would 
“allocate a significantly disproportionate percentage”?  

 Seeks further views whether further safeguards should apply where the 
allocated percentage is altered (10.101) 

 See section 4(g) below regarding setting up a reserve fund as a mandatory 
requirement for a CH Association. 

 Protection of minority against unexpected expenditure: 
o Proposed that an index- linked cap on cost of improvements and 

enhanced services can be added by way of a Local Rule (10.40 (1)).  
o Any variation or removal of cap would be subject to unanimous 

approval or 80% of the available votes and approval of the Tribunal. 
(10.40 (2) )  

o Unit owner can challenge proposed expenditure by application to 
the Tribunal but would be required to make application before the 
costs are incurred (13.89 (1)).If upheld, the Tribunal would annul 
the decision. Consulting on factors to be taken into account such as 
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best interests of commonhold, proportionate to impact on unit 
holder  (13.94) 

d) Not possible to enhance planning as development evolves. 
 Seeks further examples of s.106 that would not be feasible under CH-see 

16.37-Question 103 

 Ability to add later phases and no requirement to define precisely extent of 
final estate or detailed design (6.40 (1)).  

 If each phase is just the block going over to CH and the Developer retains 
estate common parts until the last phase then Developer will still have 
flexibility. However, this is not suitable where e.g. block sits on common parts 
podium as is very common for inner city schemes. Examples on page 154-155 
too simplistic. CH not appropriate for such schemes anyway as blocks would 
not meet the enfranchisement qualifying test for being a self-contained 
structurally independent building. 

 Possibility to expand development rights (see 6.10) but Law Commission is 
leaning towards retaining standard list (6.60) and in any event these rights 
appear to be envisaged as being in the nature of easements, rather than e.g. 
right to require CH Association to be party to e.g. DOV to S.106. However if 
each phase is just the block and Developer retains estate common parts 
there may be no need for the block Unit Holders & CH Association to be a 
party to the S106 for the remaining phases/sections of the development. In 
same way most well drafted S.106s exclude leaseholders/occupiers from 
observing the development obligations, future s.106s could exclude Unit 
Holders after transitional period (6.6) has ended. 

 Proposed Sections (see chapter 5) allow each section to be subject to own 
S106 Obligations as well as own PP conditions under sectional Local Rules.  

 Highlights possible need for extra local rules (bespoke obligations which can 
be added to CCS) for e.g. if it is a listed building and needs higher standard of 
maintenance (9.109). Such extra Local Rules could reflect the requirements 
of the S.106 and planning conditions. 

  These Local Rules could be further protected by entrenchment ( further 
protection) as proposed by Law Commission which mean need higher 
threshold of votes to be able to amend ( 8.62) .  

e) Developer losses control too early (upon sale of first unit) so cannot control common 
parts while still selling/developing (however, until all units are sold developer retains 
interest in unsold commonhold units). 

 Unchanged insofar as once sold 50% then CH unit holders can outvote 
Developer (6.51). 

 New statutory ability to vary CCS on addition of later phases but appears to 
relate to varying Contributions and voting rights, not rights granted (see 
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6.55). However, in 6.60 Law Commission suggest that development rights 
could be widely drawn.   

 How vary e.g. rights of way if route of estate road changes. Development 
rights (6.10) do not expressly cover this but presume grant of an easement 
over (retained) estate in the normal way can allow for this change. 

 Propose to introduce anti-avoidance measure prohibiting the Developer 
from inserting added controls such as power of attorney (6.63 (6).  

 There is an obligations to co-operate with Developer but extent of proposed 
development rights which the Developer retains is still limited (see 
comment above) and Law Commission propose that it should be time 
limited (see 6.62). No indication as to length proposed and seeks views. 
Unlikely envisage e.g. 20 years for building out schemes such as RAR. 

 No express duty between  different phases or sections to cooperate with 
each other e.g. to re-locate or expand common facilities as at RAR but 
sections are merely sub-associations delegate powers or voting rights for 
their section so overall commonhold association retains control so possibly 
that flexibility could be introduced by a special local rule at outset. Again, 
this could be protected from change by being subject to a higher voting 
threshold (8.68) (see section 1 (i) below). 

 As part of new statutory right envisaged for a Developer (6.55) permit new 
development rights to protect Developer’s vision for overall scheme-
standards of maintenance, restrictions on changes, alterations etc. during 
“place-making /community building” or at least until the end of the 
construction of the whole development?  

 Why can’t the Developer retain control of the communal facilities in CH (the 
Phase) until the whole development is completed? These areas could be 
subject to the “place-making” controls  and so long as any changes comply 
with them, the Developer could then have the flexibility to meet unforeseen 
changes over the development period.    

f) Too flat a structure: On larger schemes e.g. Royal Worcester, Connington, we may put 
in place a separate RMC for each block or Phase and a RMC for the estate. One 
Commonhold Association is inappropriate for larger schemes (highlighted by Law 
Commission in call for evidence). 

 Highlights our reservations in para 16.36. 

 Advises that made provisional proposals to address. 

 Sections for different types of units-residential and commercial and for 
different buildings. Later refers to houses and flats in one commonhold 
(15.58 & 15.59).    

 Query whether also parts of buildings because n.47 on page 137 says should 
not be possible to create sections for parts of buildings which are self-
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contained. However, example on page 126 suggests it is permissible for 
different parts of a building if e.g. building is partly commercial and partly 
residential. Following through the Law Commission’s Enfranchisement 
Proposals, it adopts the concept of a residential unit but maintains the 1993 
Act’s definitions of “self-contained” building and “self-contained part of a 
building”. Avoiding flying freeholds is the significant concern (8.101: 
Enfranchisement Proposals)   

 Envisages sections designated by reference to detailed plans showing extent 
of gym, stairwells etc. (see n.32 on page 127). This is not the practice in 
relation to leases which usually describe common parts by words only. I 
would suggest that this is also suffice for sections insofar as I  see sections as 
being akin to the different service charge schedules for e.g. the estate, the 
block, the car park , gym etc. 

 Still does not overcome how there could be commonhold from Day 1 for 
phased development which have the blocks sitting on a common podium. 
Adopting the collective enfranchisement tests, these buildings are unlikely to 
meet the self-contained test (but recent case law). 

 In its RTM Proposals, the Law Commission proposes to allow multi-building 
RTMs even if it does not cover all the buildings in the estate (RTM Summary: 
1.32). It notes the potential for conflicts of interest between buildings with 
different facilities, or for a larger block to “out-vote” a smaller block and 
prioritise its own building, or difficulties of coordinating participation of so 
many leaseholders (RTM Summary: 1.30). Addressing this, akin to the 
“sectional” model for CH, it proposes the qualifying criteria must be met by 
each individual building and with the intention to give control over their flats, 
not adjacent buildings (RTM Summary: 1.34). It considers variable or 
weighted voting rights to address “out-voting” by larger blocks would be 
unjustified additional complexity and cost, and there are no proposals for 
special voting arrangements ( RTM Summary: 1.37).  Details sparse in 
Summary and full report needs to be read. 

 As part of the RTM Proposals, it is mooted whether leaseholders in any 
building can break away from the multi-building RTM to form own RTM for 
their building (RTM Summary: 1.36) 

g) Freehold title absolute only-Public sector especially local authorities and Charitable 
Bodies, often prefer  granting a long leasehold interest only, often tied to overage 
arrangements and the receipt of a ground rent e.g. Woodberry, RAR ( LDA) and Dickins 

 No suggestions but touches on large schemes where unclear what land local 
authority or Government Agency will release-see 6.30. 
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Yard. New Birmingham developments for St Joseph. Thamesmead-Peabody.  
Commonhold is not available for such schemes when presumably the Government may 
seek the Public Sector to champion Commonhold. 

 In the context of conversion, and in respect of Lender’s willingness to 
finance commonhold, the Law Commission does state that the Government 
could provide the necessary finance or possibly by indemnifying lenders. In 
other jurisdictions the Government has intervened (3.170). 

h) Long term, large strategic schemes may have Overage arrangements where not certain 
of density etc. that may be permitted on securing detailed planning permission. Such 
arrangements are usually protected by a charge or Group guarantee. On conversion to 
commonhold, charges are not permitted and therefore consent of chargee is required 
to conversion. Without a charge, land owner will resist commonhold or insist on Group 
Guarantee-however, this also has limited efficacy since common parts will 
automatically go over to Commonhold Association once one commonhold unit is sold. 
Charging of commonhold common parts is not permissible: section 28. 

 See (d) and (e) above regarding phased schemes where estate common 
parts may be retained, offering some limited flexibility.  

 The Phase which becomes commonhold will be subject to title restrictions 
including, if applicable, restrictive covenants in the normal way. (So, what’s 
stopping the Developer imposing development covenants/restrictions as 
additional protection?). In respect of overage arrangements, this may have 
limited efficacy if the beneficiary has no retained land. 

 The Law Commission proposes CH Association having the ability to charge 
part of the common parts and also to create floating charges. Unanimous 
consent or 80% consent + Tribunal approval will be required. However, only 
envisaged that the CH Association will exercise this power to assist in dealing 
with emergencies (11.25).  

i) In addition, in relation to common parts section 27 states nothing can prevent or 
restrict transfer of any part of the common parts or creation of any interests in it (apart 
from a charge). The Commonhold Community Statement may initially regulate and 
prescribe what use the common parts may be put to but the members of the 
Commonhold Association can change the CCS (this does not require unanimous 
approval. Quorum for a meeting is merely a minimum of 20% of the members and can 
be voted on by a show of hands at a meeting by the attendees only. I however assume 
that there is nothing preventing the developer imposing a restrictive covenant on the 
estate before it is converted to commonhold (which it would have to do via another 
company and subject to having retained land benefitting, to secure its annexation and 
enforceability going forward). 

 Useful summary of what existing changes can be made to CCS on page 190-
Figure 20. 

 Law Commission pick up on our observation that effectively only 11% of unit 
holders needs to approve any change by ordinary resolution. Expanded upon 
and example given in tables 21 and 22 on pages 200 & 201. 

 Propose a higher voting threshold for amending the CCS (8.54). Comments 
that it is perhaps not viable that it is to be unanimous or could be 80% or by 
special resolution ( 75%). It note if written resolution procedure adopted 
then e.g. 75% or 100% of all votes in CH would be required (8.56). Seeks 
views on appropriate threshold (8.69). 

 The Law Commission notes the tension between protecting the expectations 
of Unit Holders and the enjoyment of their properties, and at same time not 
making impossible to change local rules so flexible enough to adapt to new 
technologies and new demands (8.60).  

 Law Commission discusses possibility of some local rules being 
“entrenched”. See 8.68. However, even if entrenched, can be 
removed/amended if Unit Holders are unanimous. Seeking views whether 
right to apply to Tribunal in regard to respect of a proposed 
amendment/removal should be introduced (8.67). 
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 In respect of protection of minority interests, it is proposed that a Unit 
Holder can apply to the Tribunal where outvoted on a change to a Local Rule 
(13.89).  

j) For conversion, the extent of each commonhold unit must be precisely defined and 
identified by reference to Land Registry approved plans. Mistakes in plans and 
boundaries are inevitable and cannot be avoided. Indeed during construction or as part 
of sale negotiations layouts may change. However, with commonhold there is upfront 
registration of each unit whereas currently titles are allocated after the estate plan is 
approved but there is still flexibility to change plans and correct them before the 
transfer or lease is completed of each unit. In commonhold, you would need to amend 
the commonhold community statement (and amended community statement plan) 
and lodge consents of commonhold owners affected and those of any additional 
freehold being brought into the commonhold scheme. If additional land then s41 
requires the unanimous approval by the resolution of the commonhold association 
(unless it can be covered under the Development Rights-see below).  

 Law Commission envisage “enfranchise and convert”. 

 Freeholder’s consent to this two stage process not required (3.21) so long as 
meet collective enfranchisement criteria (3.24). However, does not recognise 
that it may be a multi-building enfranchisement (if Law Commission’s 
proposals were enacted), the partial conversion to CH may cause “mis-
match” issues. See “carry over” suggestion above at section 1(c) to address 
this.   

 Law Commission are consulting on two options to permit conversion without 
unanimous consent of all leaseholders. 

 Option 1: This follows the qualifying threshold under Enfranchisement so 
only 50% of leaseholders will need to approve the conversion with non-
participating Leaseholders retaining their leases & therefore LTA 1985 rights. 

o The freeholder is permitted or can be required to take 999 year 
leaseback of any non-qualifying units so reducing the premium 
which would be payable (as the Law Commission is proposing in 
respect of its proposals on enfranchisement) (3.77). Issues 
regarding mismatch of lease provisions against the CCS, risk of a 
shortfall and challenge addressed by proposing that the new 999 
year lease will reflect terms of “held over” tenancy or lease (3.79). 
This does not address however same issues for CH Association who 
may then be faced with a shortfall because of the mismatch 
although this is recognised by the Law Commission as an issue 
(3.87- 3.89). 

o Non-consenting leaseholders right to a lease extension is replaced 
by right to purchase the CH Unit at a later date or on its sale, buyers 
would have option to buy it (3.80). 

 Option 2: A higher threshold of 80% of leaseholders to agree and the 
Tribunal would have to approve the conversion. The other 20% non-
consenting leaseholders would have their leases converted to being a CH 
Unit. 

o The Freeholder would take the CH Unit, subject to the non-
qualifying lease. However, same issues/concerns regarding 
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mismatching service charge/ contributions as highlighted above will 
apply.  

 Non-qualifying leases are “carried over”. See (a) above regarding SO Leases 
and (k) below regarding business leases.  

 In context of conversion, regarding the financing of the purchase of the 
freehold and conversion to CH, in respect of both Option 1 and Option 2 the 
Law Commission moot the possibility of the Freeholder “assisting”: 

o Option 1: Freeholder taking back a 999 year lease of the units held 
by the non-consenting leaseholders, to reduce the purchase price. I 
assume this would be on the same terms so no “mismatch” risks to 
the freeholder (see 3.79 and above) (3.101).   

o  Option 2:  A charge would be placed over the CH Units of the non-
consenting leaseholders to secure the repayment of their share of 
the original freehold purchase (on enfranchisement) until they sell 
their unit (3.129). If the upfront funding is not forthcoming from the 
consenting leaseholders, it is suggested that the freeholder could 
be required to provide their share (3.132). In respect of third party 
funders, the Law Commission recognises there would need to be an 
incentive to do so (3.134). 

o  It does not explain why it believes it is acceptable that the 
freeholder who is being required to dispose of its reversionary 
interest should wish to or indeed be required to then remain 
involved and to provide the funding for this forced sale. Is Article 1 
of the Protocol on the Convention of Human Rights (“A1P1”) 
engaged in respect of the Freeholders property rights? It accepts 
that an interest free loan would probably offend but liken the 
deferral of receiving the balance of the purchase price as similar to 
its current reversionary position, albeit it may receive the ground 
rents (!!)(3.133). The Law Commission however seems only 
concerned with protecting the non-consenting leaseholder’s 
interests (3.58). 

 Law Commission seeking views on automatic transfer of lender’s charge to 
CH Unit title (3.170).    

k) There is extinguishment of all leases on the conversion to Commonhold so the consent 
of all lessees would be required unless the lessee is to be given a “replacement” lease 
on the same terms and unexpired term. However, it must be subject to the 

 Business leases carried over and also now residential leases less 21 years 
(3.150) so tenants consent to conversion is not required. On conversion: 
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Commonhold Community Statement AND the right to this new lease protected by a 
notice on the freehold title before it is converted. If, e.g. there is a pre-existing 
substation lease which requires agreement or a commercial operator who will remain 
as part of the scheme, it requires a lot of additional work upfront. The SDLT treatment 
is also not clear. Would the tenant have to pay SDLT on its new lease? The Land 
Registry Practice Guide 60 gives advice on the SDLT position for other commonhold 
dealings but not this dealing/change. 

 Business tenant is not eligible for a CH unit but would continue after 
conversion (3.47). 

o If Option 1 adopted (which follows qualifying threshold under 
Enfranchisement so only 50% of leaseholders will need to approve 
the conversion with non-participating Leaseholders retaining their 
leases & LTA 1985 rights) the freeholder is permitted or can be 
required to take 999 year leaseback of any non-qualifying units so 
reducing the premium which would be payable (as the Law 
Commission is proposing in respect of its proposals on 
enfranchisement). New 999 year lease would reflect terms of “held 
over” leases and tenancies to address issues regarding mismatch of 
lease provisions against the CCS, same risk of a shortfall and 
challenge (3.79). See also comments at section 1 (b) & (c) above.  

o If Option 2 was adopted ((80% of leaseholders agree + Tribunal has 
approved the conversion-Other 20% leases are converted to being a 
CH Unit) the Freeholder will take the CH Unit, subject to the lease. 
However, the “mismatch” issues/concerns as highlighted above will 
apply (3.113-3.118).  

 The Law Commission seeks views as to how to address this shortfall/mis-
match issue on conversion (3.143) with suggestions of imposing a cap on 
amount recoverable as a Contribution or depriving tenants of their LTA 1987 
rights but replacing with same CH rights.  

l) Developer’s rights (“Development Rights”-Schedule 4 of 2002 Act) can be added to the 
Commonhold Community Statement which will apply after the conversion but these 
are limited as to extent and it appears time. They can only relate to: the completion of 
the works relating to the commonhold units; the marketing of the commonhold units; 
the addition or removal of land to the commonhold; variation of the Commonhold 
Community Statement; and the appointment or removal of directors. However, once 
the works are completed the rights cease (so e.g. no rights regarding rectifying defects 
can be added) and apply only whilst the developer retains at least one commonhold 
unit. Control of directors is limited to a quarter of the directors but only whilst the 
developer holds at least a quarter of the commonhold units. This is unlike RMT where 
the landlord can become a member of the RMT. What if the rights need to change? 
Risk that the commonhold association will refuse consent? How sophisticated can the 

 See comments at (d) and (e) above. 

 Clarification and expansion from the Law Commission as to how flexible 
development rights can be would be useful at this stage. Perhaps 
suggest working through an example, say based on RAR, to test its 
flexibility.  
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Development Rights be? Can they essentially reflect a development /lease 
agreement?? It is not clear from the Act or Regulations what detail is permitted. 

(m) Similar concern regarding securing later phases’ planning permissions, which are 
usually linked to the completion of a s.106 Agreement or variation of the existing 
agreement so it will relate to whole scheme, not just that phase. This would require the 
co-operation of the Commonhold Association (nimby-ism?) as it would then be the 
owner of the estate’s “earlier” common parts. (Can you in the commonhold community 
statement require co-operation and entry into the s.106 and that no objections will be 
lodged by it to future changes and planning applications relating to the development of 
the balance of the estate? It appears Development Rights ( see above) do not extend 
this far) 

                       See comments at ( d) and ( e) above 

(n) S.106 Obligations would pass to the Commonhold Association, with the transfer of the 
commonhold common parts, which automatically occurs after the sale of first unit. 
Many obligations (often payments) will be linked to triggers in the later stages of the 
scheme e.g. sale of 50% of units. Indemnification/payment by the developer of e.g. 
additional contributions does not appear to be permitted under the Act or the 
Regulations or vice versa an undertaking to comply by the Association. Can this be 
added to the Community Statement?? 

  See comments at (d) and (e) above. 

(o) Automatic ability of Commonhold Association to require “diversion” of tenant’s or sub-
tenant’s rent to it to pay its landlord’s/superior landlord’s, the commonhold unit 
holder’s arrears (in commonhold service charges are called commonhold assessments). 
Some landlords/commercial tenants may dislike this loss of control especially if there is 
a dispute with the Commonhold Association regarding those costs/works. There is no 
right of set off etc. However, the tenant can seek enforcement of rules under the 
Commonhold Community Statement as it is automatically subject to its rules. 
Commercial tenants will dislike being subject to rules with no right to object to changes 
etc. 

 Diversion of rent: 
o See 14.15-14.17 for explanation of current law regarding diversion 

of tenant’s rents. 
o Tenant can be required to pay interest at rate set out in CCS if it is 

late in making a rent payment to the CH Association. This may 
conflict with the terms of its lease. 

o No changes proposed. 

 Loss of control: See section 4 (h) below. 

 Disputes as to works and levels of Contributions etc. See section 1 ( c) above 
and section 4 (a) below  

 CCS and Local Rules: See section 1 (i) above 

(p) No risk of forfeiture. If commonhold unit does not pay, Commonhold Association-must 
go through various steps to enforce payment. Risk of insolvency if many arrears. This is 
highlighted by the Law Commission as a particular concern of Lenders. 

 CH Association has same enforcement powers as any party to contractual 
agreement where breached.  

 Also same position as any person who is owed money. Recognises that may 
affect insolvency of the CH Association (14.38).   
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 Currently only two additional special powers: 
o Interest if inserted in CCS. 
o Diversion of rent from a tenant-see (o) above. 

 Law Commission seeks views on enhanced powers for non-financial 
breaches of the CS as in other jurisdictions: Fines, access restrictions or self-
help (14.27-14.29). 

 No proposal to replicate power of forfeiture (14.41). 

 Law Commission proposes: 
o  Statutory cap on default rate of interest (14.43). 
o Statutory Charge over units: 

 In effect automatically on registration of CH Unit (14.45) 
 Priority over any other mortgages (14.51) 
 Ultimate remedy of exercise if power of sale (14.54) 

subject to: 

 Observance of specific Pre-Action Protocol (14.58) 

 Obtaining court order before Unit sold (14.56 (1)) 
and can exercise discretion (14.58 (5)). 

 Order only if demanded Contributions in correct 
way , due and exceeds certain amount (14.58 (3-
4)) 

 Appointment of Third Party Receiver (14.56 (2) )   

 Tenancies granted out of unit will remain and new 
owner takes subject (14.58 (8)). 

(q) Following on from above, if the commonhold is wound up ( s.54) or is terminated by a 
court order ( s.55) , the commonhold titles revert to ordinary freehold titles and the 
unit holders cannot rely on the rights contained in the commonhold community 
statement e.g. rights of way or support. The unit holders would have to ensure that the 
liquidator or the successor to whom the common parts are transferred to give them 
the necessary rights. 

 Voluntary termination –see section 4 (a) below. 
o Units vest in CH Association (15.20) and then Association is wound 

up with appointment of a liquidator. The Termination Statement 
will deal with division of sale proceeds amongst Unit Holders and 
other terms of the sale (15.34). This can be determined in advance 
in the CCS by making a local rule. However, it is possible any 
member can apply to the Court to have this disapplied (15.34). 

o Terms of Termination Statement could address access rights etc. 
and would be subject to Court oversight on termination (15.49). 

 Compulsory winding up: 
o Only assets of CH Association are available to the liquidator. Unit 

Holders retain the value of their own units but effectively become 
“flying freeholds” (7.17). Succession order permits succession 
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association to step into insolvent association’s shoes. However, it 
would inherit its debts (7.18). 

o Law Commission seeks to strengthen Association’s position so as to 
avoid insolvency ever occurring: 

 Requirement to have Third Party Liability insurance (9.92)  
 Mandatory reserve fund-see section 4 (j) below. 
 Strengthen ability to collect Contributions –see section 1 

(c) above (Contribution cost and shares not challengeable 
once approved) and section 1( p) above ( statutory 
charge/power of sale).  Also impose floating charges and 
over part-see section 4 (a) below. 

o Liquidator have power to sell off assets e.g. parts of common parts 
or air rights (7.60) and seek additional contributions from Unit 
Holders (7.62). 

o Law clarified to make explicit that succession association will be 
appointed (7.57) and Court has powers as to the conditions of 
appointment.  

(r) A Director does not have to be a member of the Commonhold Association and can be 
remunerated. I need to check our Articles for the RMC to check if we would permit this 
but the model Articles for a RMT under the 2002 Act do not permit remuneration. 

See section 4 generally and especially section 4( d) below 

2. NB message: Improve commonhold but do not abolish leasehold Improve existing 
laws/protections around service charges, enfranchisement and RTM. First steps taken in 
respect of last week’s announcement to regulate Managing Agents-this should make a 
difference. 

 

3. Not sophisticated enough a structure. Royal Arsenal will demonstrate this. Planning now all 
about place making, community and sustainability: 

See comments above in sections 1 (d) to (e). 
Below, I try to apply the Law Commission’s proposals to RAR to test the flexibility and 
whether its proposals will address our concerns.     

a) Private residential 
 This would be a section and could be subject to own local rules.  

 Local rules can be “entrenched” and subject to higher voting thresholds. 

 Decisions regarding the section could be delegated to the members of the 
section.  

 The section approves the Contribution levels and estimate of costs prior to 
being incurred-see section 1 9( c ) above. 
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 Changes to the delegation or local rules can be challenged by minority 
interests. 

b) Affordable made up of mixed tenures, including shared ownership 
 Permitted exclusion to rule no residential tenancies over 21 years. 

 Same comments as above apply if affordable housing is located in specific 
block or part of a block. 

 Sections and sectional local rules would allow for differing types and 
standards of services reflecting flexibility that is currently afforded under the 
leasehold structure. 

 Some complications and unresolved issues regarding position of SO Lease on 
conversion-see section1 (a) above.  

c)  Buy to let  
 Investor becomes CH Unit Holder. 

 Leases under 21 years carried over so e.g. AST would come over on 
conversion. Complications regarding “mismatch” of service charges etc. as 
highlighted above to be addressed. 

 Possibility of restrictions on short term lettings if so prescribed in CCS. 

 Protection of minority interest’s rights would allow investor to challenge any 
decision to change CCS or local rules to restrict lettings. 

d) Crossrail station – Crossrail has freehold with lease back to Berkeley for station. Line – 
freehold of tunnel carved out in substrata – same for DLR and underground 

 Freehold of Crossrail and leaseback could sit outside estate with 
commonhold granted rights over it but I do not believe it could form part of 
the CH estate. 

 Issues regarding enforceability of covenants to pay contributions/service 
charges towards upkeep of other parts of estate over which the occupiers of 
the “Crossrail” Phase use and vice versa. There would not be privity of estate 
as there currently is. Chaim of positive covenants with each Unit Holder or 
tenant is unsatisfactory. However, the RAR Lease do provide for such a deed 
of covenant by each tenant with the estate owned (originally LDA, now B55) 
so same issue already. 

 For substrata rights assume their freehold titles would sit adjacent to the CH 
title for the estate that sits over it in same way a CH title will sit adjacent to a 
FH. 

e) Energy centres supplying heat and hot water to some of site 
 Sits within estate common parts so the Developer could retain until end of 

the development with ability to vary levels of contributions in CCS as 
additional phases added. 
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 On conversion, proposal that CH Association can reject any long term 
contracts that the Freeholder has entered which I criticise below-see section 
4 (b) below. 

 If third party operator has a lease of the energy centre (as is proposed) then 
CH would take subject to it and its obligations would be carried over, to be 
reflected in CCS/Local Rules as part of the estate costs. 

f) Commercial ranging from large companies (Young’s, Sainsbury, Tesco and Barclays to 
small restaurants) 

 Dependent on length of leases, either the commercial tenants would acquire 
a CH Unit interest or Freeholder would take and then 999 year leaseback on 
terms reflecting the existing leases. 

 See comments at section 1 (f) above and below at section 4 (a) and section 4 
(h). 

g) Commercial would not accept being out-numbered by residential 
 See comments at section 1 (f) above and below at section 4 (a) and section 4 

(h). 

h) Medical centre and dentist – special requirements imposed by NHS as regards how 
subsequently occupied/used 

 See above 

i) Extensive common parts including sculpture and hard and soft landscaping that 
requires proper maintenance 

 Sits within estate common parts so the Developer could retain until end of 
the development with ability to vary levels of contributions in CCS as 
additional phases added. 

 See comments above as to extent Developer could via its statutory 
development rights control the standard of maintenance of the estate with 
“place-making” controls. 

 

j) New concert hall and theatre 
 Same issues as for commercial –see f) above. 

k) Making a destination by events organisation e.g. farmers’ market and ice-rink, jazz 
festival, concerts  

 See comments at (i) above. 

l) River wall 
 Restrictions and covenants as noted on FH title would be carried over on to 

CH title of estate. 

 CCS/Local Rule would cover any restrictions regarding its upkeep and 
Contributions payable in respect of it. 

4. As so few existing commonhold schemes, closest comparator we have is RMCs (and RMTs). 
Issues that can arise : 

 See section 1 ( c) above regarding: 
o  Members’ prior approval to budget and share of contributions.  
o Ability for expenditure on cost of improvements and enhanced 

services to be protected by index linked cap in Local Rule 
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 Concerns regarding protecting minority interests addressed by giving 
Unit Holders a right to challenge in FTT : 
o Cap being exceeded or removed; 
o Variation of Local Rule; 
o Section delegation being revoked or removed; 
o Introduction of new section or combination of sections 

See 13.88-13.97. 

a) Conflict between owners – In-fighting, unable to reach consensus resulting in little 
being done. Particularly on schemes where there are houses (where tend to be 
owner/occupiers) and flats (often investors). Tension as to standards to be maintained 
and home owners more likely to be directors. Conflicts where decisions made impact 
on blocks where home owner/director has no interest.   home should not be full of 
anguish about who you bump into e.g. spending money, service charge levels, 
unexpected repairs, demolition and rebuilding at end of life of the building 

 Conflicts/disputes: 
o There is an existing mandatory dispute procedure. To address some 

criticisms: 
 Failure to use correct form should not stop claim 

progressing (13.30) 
 Referral of disputes to and being a member of an 

Ombudsman scheme should no longer be mandatory 
(13.51)  

 Court to have full discretion regarding costs if procedure 
not followed (13.55) 

 Views sought on new pre-action protocol (13.64) 
 Tribunal to have jurisdiction (13.75) 
 No proposal to introduce equivalent LTA 1985 provision to 

permit CH Association to recover costs of defending 
proceedings brought by Unit Holder (13.80) 

 However, considers allowing indemnity provision for CH 
Association in CCS where Unit Holder breaches the rules 
(13.81).   

 Propose CH Association cannot prevent a Unit Holder 
taking direct legal action against another but can notify 
him if believes frivolous or vexatious or not a breach of the 
CCS which Court can take account of (13.25). 

 Houses/flats:  
o Envisaged as possible in CH where e.g. share access road.  
o Proposals regarding creation of sections would address differences 

for e.g. communal parts of block and areas serving only the houses.   
o See section 1 (c) regarding approval of Contributions for e.g. shared 

common parts. 
o Protection of minority interests: See section 4 above. 
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 Standards: Chapter 9 
o What level of maintenance: 

 CCS states to repair and maintain. Propose to extend to 
cover renewals (9.110). 

 Can impose higher standards in any event by imposing 
further duties by local rules (9.109). 

 Could seek to “entrench” (i.e. protect) further if Law 
Commission’s voting proposals are adopted. See section 
1(i) above. 

o Directors ensuring compliance: 
 Acknowledges possibility of a number of owners acting in 

concert and buying up units with a view to redevelopment 
(9.42). In effect running the commonhold in their own 
interests (9.43) in context of running down the building 
and not undertaking repairs. 

 Remedy is mandatory injunction to repair but directors 
may fail to comply. Note notoriously difficult to enforce. 
(9.44).  

 Not recommending similar power as in LTA 1987 for 
appointment of receiver and manager to take over 
functions of landlord as directors would still remain 
responsible for the financial accounting of the CH 
Association (9.47). Believes “unfortunate division of 
responsibilities” but no different that landlord’s position 
on RTM. 

 Instead, Law Commission proposes Unit Holders should be 
able to apply to Tribunal to appoint directors to protect 
minority’s interests if, having obtained an injunction for 
“persistent failure to comply with CCS in some material 
respect”, the directors fail to comply (9.48). 

  

 Different blocks/different standards: 
o This can be addressed by having sections. See section 1 (c) above 

and comments above regarding houses/flats. 

 Expenditure: 
o See section 1 ( c) above regarding: 
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o  Members’ prior approval to budget and share of contributions.  
o Ability for expenditure on cost of improvements and enhanced 

services to be protected by index linked cap in Local Rule 
o Concerns regarding protecting minority interests addressed by 

giving Unit Holders a right to challenge in FTT if Cap being exceeded 
or removed. 

 Service Charge Levels: 
o See section 1 (c) above. 

 Unexpected Repairs: 
o See section 4 (j) below regarding proposal for a mandatory reserve 

fund. 
o See chapter 11: Emergencies. 

 Law Commission highlights some landlords lending RMCs 
and RTMs monies regarding Grenfell related costs and 
notes such an option not available for CH (11.4). In 
response, Law Commission proposes ability to charge part 
and create floating charges to assist in dealing with 
emergencies. Unanimous consent or 80% consent + 
Tribunal approval (11.35). Seeks views whether Tribunal 
should be able to override mortgage lender’s refusal 
(11.27).  

 End of life of Building:  
o See Chapter 15: Voluntary Termination: Existing Law: Unanimous 

approval.  
 Propose alternatively with support of 80% plus approval of 

Court (15.46).  
 In both cases, proposing Court has discretion to determine 

if should proceed and/or on what terms (15.51). 
  Seeking views on whether there should be guidance given 

to court on factors to consider (15.51) such as (i) rebuilding 
not possible (15.52 (1)) or (ii) termination principally 
supported by investor unit owners and mainly opposed by 
those who are owner-occupiers (15.52 (4)).  

  For Sections, vote would need to be taken in sections and 
for section to decide whether also unanimous approval 
required or 80% majority (15.60). 
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 Unit Holder who is a landlord can recover possession of 
lease on grounds redevelopment if that decision made by 
the CH Association (15.47).  

 Seeking views on whether need be any further provision 
for tenants on voluntary termination. 

 Envisages partial termination with “reconstitution” of CH 
for buildings which will remain CH after termination of, 
say, one building destroyed by fire (15.63) if has 
unanimous approval or 80% approval with court sanction 
of Unit Holders in that “reconstituted” section.  However, 
Law Commission invites views. 

 Proposes secured lenders should have standing to apply to 
Court (15.70). 

 Proposes should be clarified that Secured Lenders retain 
their secured interest until CH units sold in entirety and 
confined to the value of the unit itself ( so CH not 
“infected” by negative equity in that unit) (15.72), 

 CCS may determine in advance how proceeds of sale 
divided but can always be disapplied (15.34). Any such 
application should now go to Tribunal, not Court (15.108). 

 If CH substantially destroyed, units should be valued on 
pre-damage value (15.115). Invite views on whether value 
should be preserved (15.125) 

b) Directors try to use contractors they have an interest in/know rather than proper 
tendering process 

Long term contracts: 

 CH Association is free to enter as wish (9.145). 

 No safeguards as with QLTA in LTA 1985. 

 On Unit Holders taking “effective” control from Developer (is that once 50%? 
Law Commission do not state), propose have right to cancel 12 months + 
contracts entered into by CH Association before that date (9.151). Exercise 
within 6 months. 

 Seek views whether any issues with hire contracts for equipment e.g. entry 
phone which difficult to replace after building constructed (9.149). 

o How would this sit with: 
  Warranties and guarantees for plant and equipment in the 

building and need to maintain correct maintenance 
contracts etc. for new build warranties? 
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 Management Agreements with Managing Agents 
especially if earlier phase of larger development which 
includes communal facilities which later phases will use? 

 Contracts that relate to a number of sections or will apply 
to later sections as well e.g. long term contracts for supply 
of utilities which is one contract highlighted by Law 
Commission ( 9.144) or entry phones or alarms which need 
to be linked to a central concierge or communal system 
beyond that block. 

o Transitional Arrangements or Phasing or sectional arrangements 
would need to be protected for certain period or until development 
is completed.    

c) Active directors tend to be cabals of those with not much to do, not necessarily the 
most suitable. Have own agenda, without wider consultation if below s.20 levels.  

 Acknowledges possibility of boards dominated by a few assertive 
individuals (9.14).  

 However, circumscribed by fact that the most important decisions of CH 
need majority consent (9.17). 

 Propose remove right for appointment by recommendation of existing 
directors which has now been removed from model articles for 
companies and RTMCos (9.15). 

 Simplify appointment in model articles to election or removal at general 
meeting (ordinary resolution (50%)) and for co-operation by existing 
directors. 

 However, retaining ability (as generally in Companies Law) by special 
resolution for 75% majority, present at meeting to give a binding 
direction to its directors on a specific issue (9.16). See section 4 above. 
Protections for minority interests does not extend to decisions regarding 
appointment or removal of directors. 

 Acknowledges possibility of a number of owners acting in concert and 
buying up units with a view to redevelopment (9.42). In effect running 
the commonhold in their own interests (9.43). Discussion in context of 
running down the building and not undertake repairs. See section 4 (b) 
above. Proposal to introduce right for directors to be appointed where 
persistent failure to comply with CCS in a material way (9.52).  

 Seeking views on curtailing use of proxy votes by directors (9.57) in 
addition to proposal to prevent Developers using them (see section 1 (e) 
above. 
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d) After Grenfell, a number of RMCs left with no directors so cannot operate. 
 See 9.20-9.30 

 Paid directors can be appointed (9.22) 

 Propose in absence of anyone willing to act as a director application can be 
made to Tribunal or Court to appoint professional director (9.33). Same 
principles as appointment of manager under LTA 1987.  

 Provisionally propose power in CCS by local rule to permit taking out 
Directors’ and Officers’ Liability Insurance (9.95). Seen as measure to 
encourage individuals to become directors (9.80). Query why not 
mandatory?   

 In its RTM Proposals, highlights directors often having insufficient knowledge 
about their responsibilities and lack of knowledge most apparent in relation 
to large blocks (RTM Summary: 1.44 (3)).  However, only suggests 
“encouraging” prospective directors to undertake free training on RTM 
regime and director responsibilities. Why not mandatory when e.g. school 
governors or charity trustee are expected to undertake e.g. safeguarding 
training to perform their role effectively?  

e) What happens on insolvency? 
CH Law sets out process on insolvency 

 Assets of Association available to liquidator. 

 Unit Holders retain value of their units. 

f) Cost more important than H&S – director liability but what if no money – prosecution 
costs and fines. RMCs may be driven by desire to keep costs down. Regulation of 
agents and proposed Code of Practice may assist here going forward. 

 See section 4 (a) above-Directors ensuring compliance: 

 Law Commission proposes Unit Holders should be able to apply to Tribunal 
to appoint directors to protect minority’s interests if, having obtained an 
injunction for “persistent failure to comply with CCS in some material 
respect”, the directors fail to comply (9.48). But not a quick fix. 

 

g) Residents may decide to self –manage or sack managing agents if the agent tries to 
advise them against its proposals/expenditure. Alternatively, RMC may require 
managing agents to refer all matters to it for approval, making day to day management 
impossible for agents to undertake professionally. Again, the regulation of agents and 
the proposed Code of Practice may assist agents in resisting directors/RMC in such 
circumstances or may just add to the tension. 

 See section 4 (a) above on directors ensuring compliance of CCS. In default a 
Unit Holder may seek appointment of replacement directors. But not a quick 
fix. 

 See section 4 (c) appointment of directors. 

 See section 4 above-Protection of minority interests. 

 See section 4 (j) below regarding mandatory reserve funds. 

 In its Proposals regarding Right to Manage, the exemption for properties 
with non-residential premises of more than 25% is recommended to be 
removed but replacing it with a requirement that the RTM Company must 
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instruct professional managing agents where there are commercial premises 
of 25% or more internal floor area (1.15: RTM Proposals Summary).  

 Also, in RTM Summary 1.46 , views are being sought that it should be 
mandatory for RTMs to use professional managing agents ( once the 
proposed new regulations come into force) in certain circumstances : 
proportion of commercial property within the premises, size of premises, 
premises having special characteristics, such as being a listed building (RTM 
Summary 1.46). Why not have similar protection, certainly for CH blocks and 
estates with significant commercial units and also where multi-block estates 
where management is more complicated and requires greater skill?   
 

h) On mixed schemes, commercial tenants dislike resident led management. 
 Proposals for creation of sections. Approval of level of Contributions and 

costs to be incurred exclusively relating to commercial tenants can be 
delegated to the commercial tenants. 

 Flexibility to add Local Rule regarding e.g. standards of repairs or services 
which may be entrenched. See section 1 (i) above. 

 See section 1 (c) (Expenditure): Caps on expenditure and enhanced services 
can be added by Local Rule. 

 See proposals for a right for minority interests to challenge certain decisions: 
see section 4. This includes removal or variation of section delegation or 
Local Rule. 

 See section 4 (a) above on directors ensuring compliance of CCS. In default a 
Unit Holder may seek appointment of replacement directors. But not a quick 
fix. 

i) On large schemes, investor owners-not interested in becoming directors. Lack of 
engagement.  

 
See comments at section 4 ( c) and ( d) above 

j) In desire to keep costs down, lack of investment and long term planning for large items 
of capital expenditure. Commonhold Community Statement provides for the carrying 
out of a reserve study in first year and thereafter once at least every 10 years by a 
suitably qualified person. However, failure to observe this requirement relies on action 
by members. There is no oversight or check by professional landlord as Berkeley would 
do with any RMC. 

 At 10.54 the Law Commission notes problems with some leaseholder-
controlled companies ignoring managing agent’s/expert’s advice in respect 
of setting up or funding a reserve funds. Notes importance of adequate 
reserve funds. 

 From outset, propose that it will be compulsory for CH Association to have a 
reserve fund (10.60).   

 Reserves are not to be given trust status as already beneficial owners; the 
funds are not held by different body to who made the contributions (7.66). 
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 Also CH Associations can set up reserve funds for designated purposes 
(10.62) protected from being taken for another purpose (10.63). 

 A Section by ordinary resolution can resolve to have a “Section” reserve fund 
(10.62). 

 Objects of reserve fund can only be varies with consent of 80% of members 
of CH Association (10.68). 

 However, directors may borrow from a reserve fund to meet pressing 
financial need. (10.69). 

 As with Contributions, the level of contributions and share of contributions 
to be made to the Reserve Fund requires the prior approval of the members 
(10.34 (10.70). See section 1(c) above.  

 However, the Law Commission decides not to require a specified level of 
contribution to be made each year (10.61). It says annual accounts would 
serve as a reminder of need for one. However, it does not really address its 
concern for the need for adequate reserves despite comments at 10.54 (see 
above).  However:  

o Prior approval of levels of contributions and reserves will alert 
members ( assumes they will be aware extra reserves are required); 

o Proposed new duty upon CH Association directors 
o Enhanced minority protections (see section 1( c)  above) 

5. Land Registry-capability to deal with new form of land ownership –general quality of Land 
Registry has gone down as well as very slow. Mistakes are very common. Each stage/change 
requires registration at Land Registry to be effective-what happens whilst pending 
registration? 

 

6. Land Registry’s Practice Guide 60, para 7.1, refers to other freehold or leasehold titles which 
do not form “part of the commonhold development but included within its geographical 
boundaries e.g. underground railways, mine workings etc.”. This ability is not immediately 
apparent from 2002 Act or 2004 Regulations and confusing since flying freeholds cannot be 
commonhold. This should be clarified. 

 

7. It would be very helpful if law Commission drew up a mock Commonhold Community 
Statement and plans for a similar scheme to RAR to test the versatility and strength of any 
“improved” commonhold structure.           
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Chapter 17: Consultation Questions 

Consultation Question 1. 

In order to protect freeholders, we provisionally propose that it should only be possible to 
convert to commonhold if either: 

(1) the freeholder consents; or 

(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement, and 
acquire the freehold as part of the process of converting to commonhold 

Do consultees agree? 

Yes. This does, though, emphasise the need for a freeholder to be properly compensated upon 
a collective enfranchisement claim being made. We have expressed our concerns, in our 
separate submission to the Commission's consultation on reform of the enfranchisement 
legislation, that some of the proposed reforms of the valuation methodology would lead to the 
freeholder receiving inadequate compensation upon a collective claim being made. If collective 
claims are then used as a "gateway" to a conversion to commonhold, there may then be an 
increase in the number of collective enfranchisement claims being made, meaning that the 
issue of the valuation of such claims becomes all the more important. 

Consultation Question 2. 

We provisionally propose that it should be possible to convert to commonhold without the 
unanimous consent of leaseholders. 

Do consultees agree? 

We understand and accept that facilitating (and thereby re-invigorating) the take-up of 
commonhold schemes will be made easier by reducing the proportion of requisite consenting 
leaseholders from 100%.  However, we agree with the comment at paragraph 3.39(1) that it 
seems wrong to impose on a leaseholder a system that they do not want and did not sign up 
to.  If conversion were allowed without the leaseholders' unanimous consent, then the non-
consenting leaseholders should be able to retain their leases.  As set out below, therefore, we 
favour the retention of leases set out at Option 1 (under paragraph 3.69 onwards), rather than 
the position suggested by way of Option 2.   

Consultation Question 3. 

We provisionally propose that only leaseholders who are eligible to participate in a collective 
enfranchisement claim should take a commonhold unit and should be able to participate in a 
decision to convert to commonhold. 

Do consultees agree? 
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Yes, provided that sufficient provisions are put in place to properly compensate any 
intermediate landlord.   

Consultation Question 4. 

If non-consenting leaseholders retain their leases following conversion to commonhold (which 
we call "Option 1"): 

(1) We provisionally propose that it should be possible for conversion to take place with 
the support of long leaseholders of 50% of the flats in the building.  Do consultees 
agree? 

Yes 

(2) We provisionally propose that non-consenting leaseholders should be provided with a 
statutory right to purchase the commonhold interest in their unit at a later date.  Do 
consultees agree? 

Yes 

(3) We provisionally propose that the right to purchase the commonhold interest should 
replace non-consenting leaseholders' statutory rights to obtain a lease extension and 
to participate in a collective enfranchisement.  Do consultees agree? 

No.  If non-consenting leaseholders are deprived of their right to a lease extension, it 
effectively imposes commonhold upon them by the "back door". 

(4) We invite the views of consultees as to whether a purchaser from a non-consenting 
leaseholder should be required to purchase the commonhold interest, as well as the 
leasehold interest. 

No.  If that were to be imposed as a requirement, it then limits a non-consenting 
leaseholder wishing to sell its unit to a limited market - i.e. to only those proposed 
buyers willing to take a commonhold unit. 

(5) We provisionally propose that the leaseholders should be able to require the freeholder 
to take new 999-year leases over any flats not let to qualifying tenants and that such 
leases should automatically be granted over flats let to statutorily protected non-
qualifying tenants and shared ownership leaseholders.  Do consultees agree? 

No, save for the circumstances set out at paragraph 3.78 and 3.79.  We do not see it 
as fair to force a current freeholder to become a head landlord of an occupational 
tenant.  Instead, the freeholder should have a right to take a 999 year lease, rather than 
being required to do so. We would also add that we have expressed our concerns with 
similar proposals suggested in the Commission's separate consultation on reform of 
the enfranchisement legislation. Just as in that context, there is every chance that the 
conversion to commonhold is being brought about against the wishes of the freeholder, 
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and every chance that such freeholder acquired its interest in the property well before 
the introduction of any commonhold legislation, let alone the proposed new reforms 
suggested in this paper. We can understand the premise that a non-consenting 
freeholder may be less affected if the tenants converting to commonhold must first 
make a collective enfranchisement claim, but to impose upon the freeholder a 
requirement (rather than offering it a right) to take on a wholly different role (as tenant 
to the Commonhold Association, and head landlord to an occupational tenant) is unjust. 

(6) We invite the views of consultees as to whether the non-consenting leaseholders' share 
of the freehold purchase should be capable of being funded: 

(a) by the consenting leaseholders, through the commonhold association which 
holds the commonhold interest; 

(b) by the consenting leaseholders, through a company (owned by them) which 
acquires the commonhold interest; 

(c) by a third-party investor, who acquires a long lease of the commonhold unit 
superior to the non-consenting leaseholder's lease; 

(d) by granting a leaseback to the freeholder (who may be compelled to accept the 
lease), who acquires a long lease of the commonhold unit superior to the non-
consenting leaseholder's lease, and/or 

(e) by any other means. 

We believe that any of the suggestions at paragraphs (a) to (d) are acceptable, 
save that, in the case of paragraph (d), the freeholder should not be required to 
take a 999 year lease.   

Consultation Question 5. 

If non-consenting leaseholders are to be required to take a commonhold unit following 
conversion to commonhold (which we call "Option 2"): 

(1) We provisionally propose that that qualifying leaseholders of 80% of the flats in the 
building should be required to support the decision to convert.  Do consultees agree? 

(2) We provisionally propose that the leaseholders should be able to require the freeholder 
to take the commonhold unit of any flats not let to qualifying tenants and that freeholders 
should automatically become the unit owner in respect of any flats let to statutorily 
protected non-qualifying tenants and shared ownership leaseholders. Do consultees 
agree? 

(3) We provisionally propose that it should be possible to place a charge over non-
consenting leaseholders' units to recover their share of the initial freehold purchase 
price upon future sale of their commonhold unit.  Do consultees agree? 
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(4) If consultees do not agree, how should non-consenting leaseholders' share of the 
purchase price be financed? 

(5) We invite the views of consultees as to who should be able to provide such finance and 
take the benefit of the charge. 

(6) We invite the views of consultees as to whether the charge should be set: 

(a) as a fixed amount, representing the non-consenting leaseholder's share of the 
initial freehold purchase; 

(b) as that fixed amount, with interest; 

(c) as that fixed amount, adjusted in line with house price inflation; 

(d) as a percentage of the final sale price, representing the percentage increase in 
value of the non-consenting leaseholder's property interest (from leasehold to 
commonhold) on conversion; or 

(e) in some other way. 

(7) We invite the views of consultees as to what priority this charge should have in relation 
to any pre-existing charges. 

Consultation Question 6. 

Where a freeholder or non -consenting leaseholder, who has let his or her flat to a non-
qualifying tenant on a variable service charge, is required to rake a commonhold unit on 
conversion under Option 2, we invite consultees' views as to whether: 

(1) a cap should be placed on the amount of commonhold costs which are recoverable 
from the former leaseholder or freeholder, to reflect the costs that are recoverable from 
the non-qualifying tenant; 

(2) the non-qualifying tenant's rights should be altered so that he or she no longer has the 
right to challenge service charge costs after they have been incurred, but instead has 
the same rights to challenge commonhold costs as other unit owners; or 

(3) any other approach would fairly protect and balance the competing interests of the 
leaseholder or freeholder, and the non-qualifying tenant. 

Consultation Question 7. 

Under Option 2, we provisionally propose that. 

(1) those wishing to convert (with less than unanimous consent) should be required to seek 
the prior authorisation of the First-tier Tribunal (Property Chamber) or Residential 
Property Tribunal in Wales ("the Tribunal"); and 
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(2) the Tribunal should be required to authorise a conversion to commonhold unless: 

(a) the necessary consents have not been obtained; 

(b) the terms of the CCS do not adequately protect the interests of non-consenting 
leaseholders; and/or 

(c) the applicants refuse to adopt the Tribunal's proposed revisions to ensure the 
CCS sufficiently protects the interests of non-consenting leaseholders. 

Do consultees agree? 

In reply to Questions 5, 6 and 7, we do not agree with the suggested Option 2.   

We understand the thinking behind Option 2 from the point of view of seeking to re-invigorate 
the commonhold system and to bring into effect a commonhold scheme in a form as close to 
that which was originally intended (i.e. without a combination of commonhold interests and 
long leasehold interests).  However, we are firmly of the opinion that it is inherently unfair on 
non-consenting leaseholders.  Those leaseholders may have entered into their purchase of 
their properties actively accepting and wanting to buy on a leasehold basis, may well have 
received legal and valuation advice with which they were comfortable and may well have paid 
a significant sum for their current lease.  Regardless of whether, strictly speaking, the 
introduction of a scheme which operates on the basis of Option 2 may be brought about in 
compliance with Human Rights legislation, it still seems to us to be morally incorrect. 

Likewise, and with reference to paragraph 3.106, we are firmly of the opinion that non-
consenting leaseholders should be able to retain the statutory rights afforded to them.  We 
also agree with the comment at the beginning of paragraph 3.118 that it may very well be the 
case that there are non-consenting leaseholders who have sub-let their units on long 
underleases and we believe that Option 1 offers an advantage over Option 2 in making sure 
that these arrangements are not swept away against the wishes of the non-consenting 
leaseholders.   

As set out at paragraph 3.122, it is indeed the case that there may be many leaseholders who 
do not view commonhold as being an improvement on the leasehold system, may not want to 
be involved in the active management of the building and may wish to retain the statutory rights 
and regulations afforded to them under the leasehold system. 

In addition, and with reference to paragraph 3.129, the solutions which are offered in relation 
to the position of mortgagees on conversion are complex and it seems inherently unfair that 
this should be imposed upon non-consenting leaseholders and/or their mortgagees.   

Turning to the question of funding, we do not agree with the suggestions set out at paragraph 
3.132.  It seems unfair that a freeholder should have to wait for the payment of part of the 
purchase price and we agree with the concluding remarks at paragraph 3.133 that requiring a 
freeholder to do so is unlikely to comply with Human Rights legislation. 
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In addition, we agree with the comments at paragraph 3.135 that not only is it unfair to require 
a non-consenting leaseholder to take a commonhold interest, but similarly it is unfair to require 
them to pay additional amounts and to impose upon them an additional vulnerability to 
repossession were they to fail to pay any such additional amount. 

We disagree with the suggestion at paragraph 3.137 that the suggested charge on the value 
of the property should be in priority to that of any mortgage lender.  We believe that is simply 
unrealistic and is not going to be a system which is approved by lenders. 

Finally, with reference to paragraph 3.140, if the Tribunal is not given a general power to 
overhaul the wishes of the majority and prevent conversion taking place, there seems little 
point in the Tribunal being involved.   

Consultation Question 8. 

We provisionally propose that on conversion to commonhold, tenancies granted for 21 years 
or less should continue automatically on conversion and that the consent of such tenants 
should not be required in order to convert to commonhold. 

Do consultees agree? 

Yes 

Consultation Question 9. 

We invite consultees' views as to whether it should be possible for charges to transfer 
automatically from the leasehold title to the commonhold unit title on conversion to 
commonhold, without requiring lenders' consent. 

We do not believe it should, and we believe that each lender's consent should be required 
(save for any lender with a charge over a non-consenting tenant's leasehold interest, assuming 
Option 1 is adopted).   

We would add the following: 

With reference to paragraph 3.156, whilst it might be said that 60% of lenders accept 
commonhold units as security, it is equally true to say that 40% do not.  That is a significant 
minority which needs to be taken into account.  We would agree with the comment set out at 
paragraph 3.157 that lenders have rights to withhold consent in relation to changes in the 
fundamental nature of their security.   

However, as set out at paragraph 3.158, we do accept that where lenders have an interest 
secured over a lease which continues on conversion (i.e. on the basis that Option 1 is adopted), 
the lender's consent should not be required to conversion to commonhold by the consenting 
leaseholders. 
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With reference to paragraph 3.161, whilst it is indeed the case that the enfranchisement 
legislation provides that any mortgage over an existing lease transfers automatically to a new 
extended lease, it should be borne in mind that the legislation also states that any new 
extended lease follows (or, to the extent that it does not follow, improves upon) the terms of 
the existing lease.  In other words, there is a built-in security for the lender, set out in statute, 
that the interest over which its charge is secured is no worse, and may very well be better, 
than the interest over which it was previously secured.  That same certain security cannot be 
guaranteed upon a conversion to commonhold, where such system has no proven track record 
as evidence that it is definitely an improvement to a leasehold system.  

Similarly, with reference to the concluding comments at paragraph 3.163, this assumes that a 
commonhold interest holds no problems beyond, or worse than, a leasehold interest.  We 
believe that cannot be assumed.  It is absolutely true to say, as at paragraph 3.166, that a 
commonhold unit, whilst a freehold title, is different from that of a freehold interest in a house.   

We have our doubts with the suggestion, at paragraph 3.170, that Government might be 
persuaded to indemnify lenders, given the resources which would be required.  Instead, it 
seems a more realistic aspiration, as set out at paragraph 3.171, to seek to reach the position 
where mortgage lenders view a commonhold interest as adequate security. 

Consultation Question 10. 

We have set out two options for setting the threshold of leaseholder support which should be 
required to convert to commonhold. The first would be to require leaseholders (who are 
qualifying tenants under enfranchisement legislation) owning at least 50% of the flats in the 
building to consent, provided non-consenting leaseholders are able to retain their leasehold 
interest on conversion to commonhold (Option 1). The second would be to require 
leaseholders (who are qualifying tenants under enfranchisement legislation) owning at least 
80% of the flats in the building to consent, on the basis that non-consenting leaseholders are 
required to take a commonhold unit on conversion (Option 2) 

We invite consultees' views as to whether they prefer Option 1 or Option 2 

We prefer Option 1 for the reasons set out in our Replies to Questions 4 to 9.   

We invite consultees' views as to any other options for setting the threshold of leaseholder 
support for conversion, other than Options 1 and 2, which strike an appropriate balance 
between the interests of those wishing to convert and non-consenting leaseholders, and 
provide a mechanism for financing the freehold purchase  

We have no further comment beyond those set out above. 
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Consultation Question 11. 

We provisionally propose that, where the freeholder refuses to consent to conversion, the 
leaseholders will need to follow the collective enfranchisement process to purchase the 
freehold in order to convert to commonhold. 

Do consultees agree? 

Yes. 

Consultation Question 12. 

We provisionally propose that, to simplify the procedure for converting to commonhold, any 
consents given in support of the conversion should not automatically lapse after 12 months. 

Do consultees agree? 

We invite consultees' views as to whether leaseholders should be able to withdraw their 
individual consent to conversion after the Claim Notice has been served, or whether 
leaseholders should be required to make a collective decision no longer to proceed with the 
conversion. 

We disagree with the suggestion at paragraph 4.36 that the Claim Notice could stand as 
evidence that the necessary consents have been obtained.  The interests of those who need 
to provide the consent must be protected.  Therefore, we believe that the tenants need to prove 
that they have obtained the requisite consents.  Subject to that comment, we are open to the 
suggestion that consent should not automatically lapse after 12 months, but that the ability for 
leaseholders to have a right to withdraw whenever they want should be retained. 

Consultation Question 13. 

We provisionally propose that (in addition to the freeholder) it should be possible for 
leaseholders who are in the process of acquiring the freehold by collective enfranchisement, 
to apply to HM Land Registry to create a new commonhold. 

Do consultees agree? 

Only if the transfer of the freehold interest has completed (to ensure that the freeholder has 
received the due price).   

We provisionally propose that, where a lender has consented to a conversion to commonhold 
on the condition that it will be granted new security over the commonhold unit after conversion, 
a deed of substituted security provided to HM Land Registry will act as sufficient evidence that 
this condition has been fulfilled. 

Do consultees agree? 
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Yes.  The application to convert to a commonhold must be accompanied with copies of 
consents from all lenders.   

Consultation Question 14. 

Where the freehold of the building is owned by the leaseholders collectively through a freehold 
management company (a "FMG"), we provisionally propose that the common parts of the 
building should be transferred to a new commonhold association as part of the process of 
conversion to commonhold (rather than the FMG changing its articles to become a 
commonhold association, where this is possible). 

Do consultees agree? 

Yes. 

Consultation Question 15. 

We invite consultees' views as to whether, taking into account our provisional proposals set 
out in questions 11 to 14, the conversion procedure would operate satisfactorily. 

Yes, but, as above, the main points to stress are the need to establish that the proper consents 
have been obtained, and that proof thereof is provided to the Land Registry on registration.   

We invite consultees' view on what changes could be made to simplify the procedure and make 
it more cost-effective. 

We have no further suggestions beyond the above. 

Consultation Question 16. 

We provisionally propose that any new management structure needs to meet the following 
objectives: 

(1) Provide the ability to separate out the management of a variety of different interests 
within the same development, in particular by: 

(a) differentiating voting rights, so that those affected by a decision are entitled to 
participate in making that decision, and no one else is able to do so; and 

(b) allowing shared costs to be allocated in different ways to ensure that only those 
benefitting from a service pay for it. 

(2) Provide a framework which can be used to regulate the relationship between more than 
one building where there are shared areas, such as shared car parks oi gardens. 

(3) Strike an appropriate balance between standardisation and flexibility. 

(4) Facilitate consumer protection to ensure that abuses that have arisen in the residential 
leasehold context cannot be transposed into commonhold. 
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Do consultees agree? 

Are there any other objectives which should be added to the list above? 

We agree with the suggestions set out at sub-paragraphs (1) to (4), but, in relation to sub-
paragraph (3), whilst we understand the thinking behind standardisation we believe that, 
sometimes, standardisation really does not simplify or speed up the process.   

Consultation Question 17. 

We provisionally propose that commonholds with sections (which are not individual corporate 
bodies) should be introduced as a management structure to make commonhold workable for 
more complex developments. 

Do consultees agree? 

If consultees do not agree, do consultees prefer either the flying commonhold model or layered 
commonhold model? If so, how do consultees suggest addressing the issues with these 
models? 

Are consultees aware of any other options we should be considering? 

We agree that the suggestion of sections is better than flying or layered commonholds, but this 
part of the consultation paper illustrates the inherent limitations of commonhold when it comes 
to mixed-use development.  One is trying to find ever more intricate provisions upon provisions 
just to make the system work and, effectively, one ends up with a system which replicates what 
leasehold already adequately covers.   

Consultation Question 18. 

We provisionally propose that it should be optional, rather than mandatory, for a section 
committee to be set up for each section in a commonhold. 

Do consultees agree? 

If consultees disagree, which powers do consultees think should be given compulsorily to 
those committees? 

In principle, we agree, but we would make the point that, effectively, the same issues arise as 
in the case of leasehold.  One still needs to find someone to take on the management of the 
building and, in doing so, the danger is that one single person takes control.  In addition, whilst 
there is an argument that mandatory section committees would bring increased 
standardisation between sections across developments, the problem is that one then comes 
to a point of a lack of flexibility to account for what will be inevitable differences from one 
property to the next.   
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Consultation Question 19. 

We invite consultees' views as to whether delegation to section committees should be 
collateral or exclusive; whether this should vary for different powers; or whether it should be 
for each commonhold to decide. 

We believe that it should be for each commonhold to decide.  There may also need to be 
guidance that where powers are delegated, the directors of the Commonhold Association only 
step in or oversee where necessary.  They should not override the committee unnecessarily 
so as to undermine the usefulness of the committee.   

Consultation Question 20. 

We invite consultees' views as to whether: 

(1) directors should be able to revoke or alter the powers delegated to a section committee 
as they wish; 

(2) section committees affected by an alteration of delegated powers should be given the 
ability to apply to the Tribunal; or 

(3) the directors should have to apply to the Tribunal in order to alter or revoke a delegation. 

We believe that sub-paragraph (2) is the best of these three suggestions, but we would add 
that the Commission needs to be alive to the problems arising from additional time being taken 
up by a Tribunal system which is already over-stretched. 

Consultation Question 21. 

We provisionally propose that a new section should be able to be created by: 

(1) the developer, at the outset; and 

(2) the commonhold association at a later date. 

Do consultees agree? 

If the commonhold association is allowed to create sections after it has been set up, we 
provisionally propose that this decision should be approved by special resolution, with the 
additional requirement that at least 75% of the total votes held by the unit owners who would 
be part of the new section must have been cast in favour of creating the section. 

Do consultees agree? 

We provisionally propose that unit owners affected by the Introduction of a new section should 
be given the option of applying to the Tribunal. 

Do consultees agree? 
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We agree with all of the suggestions set out at this Question.  We would add that we are 
broadly in agreement with the suggestions at paragraphs 5.82 and 5.83 regarding voting rights 
being dependent on whether the party concerned is responsible for contributing to the section 
in question.  However, we believe that it is worth giving some thought to the possibility that 
there may be those in a particular section who do not contribute towards the costs of another 
section, but still have an interest in how it is managed.  For example, those parties may be 
affected by the visual impact of another section, or even in the way in which one section of the 
property physically interacts with another.   

Consultation Question 22. 

We provisionally propose that qualifying criteria for sections should be introduced, so that 
sections can only be created to give separate classes of vote to: 

(1) residential and non-residential units; 

(2) non-residential units, which use their units for significantly different purposes; 

(3) different types of residential units (such as flats and terraced houses); 

(4) separate blocks in the same development; and 

(5) other premises fal1ing within the commonhold which, in the interests of practicality and 
fairness, should form a separate section. 

Do consultees agree? Are there any other criteria which consultees feel should be added to 
the list?  

Do consultees agree? 

We broadly agree with the suggestions as to qualifying criteria for sections, but any such 
criteria must be guidelines, and not strict, hard-and-fast rules.  The advantages of a sectional 
approach would be lost if you remove the capacity for flexibility.   

Consultation Question 24. 

We provisionally propose that to combine two or more sections, a special 

resolution of the commonhold association should be required. Additionally, 75% of the votes 
cast by the unit owners in the sections that are to be combined must have been in favour. 

Do consultees agree? 

Yes. 

We provisionally propose that unit owners affected by sections being combined should be 
given the right to apply to the Tribunal as an additional protection. 

Do consultees agree? 
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Yes, but, as set out in our earlier reply to Question 20, one needs to be alive to the time 
pressures which would be exerted on an already over-stretched Tribunal system.   

We provisionally propose that there should be no criteria which must be met before two or 
more sections in a commonhold can be combined. 

Do consultees agree? 

Broadly, we agree, but the guidelines as to the creation of sections could likewise be applied 
as guidance as to whether those guidelines are no longer met, and a section should be 
combined or reduced. 

Consultation Question 25. 

We invite consultees' views as to whether statutory development rights should apply 
automatically so as to avoid the need to reserve express rights in the CCS. 

We invite consultees' views as to whether such statutory rights should be drawn widely to 
include all matters which are likely to apply in commonhold developments, including (but not 
limited to) the right to add land, to make consequential vacations to commonhold contributions 
and voting rights, and rights of access.  

We believe that there will be too much variation from one development to the next to be able 
to have a standard "one size fits all" set of rights.   

Consultation Question 26. 

We provisionally propose that there should be no specific statutory provisions for the 
appointment of developers' directors. Instead, a developer's ability to appoint directors should 
depend on the number of units it retains. 

Do consultees agree? 

We provisionally propose that developers should be able to exercise all voting rights 
associated with the units of which they are the registered owners. 

Do consultees agree? 

Yes, we agree with both of these suggestions. 

Consultation Question 27. 

Currently, the Commonhold Regulations place certain restrictions on a developer's exercise of 
development rights. 

(1) the developer must not exercise rights in a way which would interfere unreasonably 
with unit owners' enjoyment of their units or their ability to exercise rights granted by 
the CCS; 
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(2) the developer may not remove land from the commonhold which forms part of a unit 
unless the owner of that unit provides written consent; 

(3) any damage caused to the commonhold land by the developer should be remedied as 
soon as reasonably practicable; and 

(4) the developer may not exercise development rights if the works for which the right was 
granted have been completed (excluding the developer's right to market units) 

We invite consultees' views as to whether any further restrictions should be introduced on the 
use of development rights: in particular, whether a time limit should be imposed on the exercise 
of these rights (and if so, what this time limit should be).  

No.  Again, each development will differ from the next, and therefore flexibility is required.   

Consultation Question 28. 

We provisionally propose that "anti-avoidance" provisions should be introduced to ensure that 
the developer does not attempt to secure a greater degree of control by: 

(1) taking powers of attorney from the purchasers (or seeking to control votes in any other 
way), or 

(2) attempting to control how unit owners vote by inserting terms in the purchase contracts. 

Do consultees agree? 

Yes. 

Consultation Question 29. 

We invite consultees' views as to what advantages there are (if any) of the transitional period 
in the registration procedure for new commonhold developments. 

We do believe that it provides a good indication of the stage reached in a commonhold 
development. 

Consultation Question 30. 

We invite consultees' views as to whether any requirements of company law (such as to make 
an annual confirmation statement, and to file accounts) should be relaxed for commonhold 
associations. 

We don't believe there is any need to relax the requirements of company law for commonhold 
associations.  Filing an annual confirmation statement is not onerous.  Most commonhold 
associations will qualify as small companies as so be able to file abbreviated accounts. 
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Consultation Question 31. 

We invite consultees' views as to whether there are particular difficulties in applying CVAs to 
commonhold associations. 

We see no reason why commonhold associations should not be able to apply CVA protections 
in the unlikely event that it became insolvent. 

We invite consultees' views as to whether the CVA procedure needs any adaptations to make 
it more relevant and effective in dealing with commonhold associations in financial difficulties.  

We do not believe adaptations are necessary.  The more important step would be to require 
commonhold associations to take out public liability insurance, accumulate contingency funds 
to cover unexpected liabilities and take all reasonable steps to collect contributions from unit 
holders. 

Consultation Question 32. 

We provisionally propose that it should not be possible for creditors directly to petition for a 
commonhold association to be wound-up, and a liquidator appointed. Instead, a petition could 
lead to the court appointing a commonhold administrator, who would carry out the necessary 
duties. 

Do consultees agree? 

Yes.  A commonhold association is a non-trading company limited by guarantee with limited 
objectives and responsibilities.  It has a known income stream and set obligations.  It is 
preferable for an insolvent commonhold association to be managed by a person who 
understands this context. 

We provisionally propose that a commonhold administrator should then be able to petition for 
the association to be wound-up only if the commonhold association is irretrievably insolvent. 

Do consultees agree? 

Yes. 

Consultation Question 33. 

We provisionally propose that the law should be clarified to ensure that there is a presumption 
that, on the insolvency of a commonhold association, a successor association should usually 
be appointed. 

Do consultees agree? 

Yes. 
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We invite consultees' views as to whether there are circumstances in which it would not be 
appropriate for the court to appoint a successor association and, if so, what these 
circumstances are. 

In our view the court should retain discretion not to appoint a successor association.  For 
example, if the directors of the insolvent association are also directors of the successor 
association and there are reasonable grounds to suspect them of dishonesty or malfeasance 
in the operation of the insolvent association. 

We provisionally propose that the court should have discretion as to whether to impose 
conditions for a successor association to be appointed. 

Do consultees agree? 

Yes. 

We invite consultees'' views as to: 

(1) what conditions might be imposed; and 

(2) if the court's discretion is to be structured, what factors the court should take into 
account. 

1. Obligation on the successor association to (i) put in place appropriate public liability 
insurance; (ii) present a budget which includes the accumulation of a contingency fund; (iii) 
present a strategy for maximising the collection of contributions from unit holders. 

2. See previous response. 

Consultation Question 34. 

We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit owners 
to reduce the level of indebtedness of the association. 

Do consultees agree? 

No, unit owners should remain liable for any arrears in their contributions.  Otherwise, this 
treats unit owners who have paid their contributions on time unfairly.  Unit owners should not 
be liable for future contributions if the association is being wound-up. 

We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit owners 
to make up for the shortfall in contributions from members who are bankrupt or from whom it 
is impossible to recover their contributions 

Do consultees agree? 

Yes. 
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Consultation Question 35. 

We provisionally propose that it should be possible for the CCS to impose restrictions on the 
short-term letting of units. 

Do consultees agree? 

We invite consultees' views as to how to ensure that any restriction on short-term letting does 
not prevent units being rented in the private or social rented sector. In particular: 

(1) in relation to the private rented sector, we invite views on whether any restriction 
imposed by a CCS should be confined to lettings made for less than six-months, or for 
any other specified period; 

(2) in relation to the social rented sector, we invite views on whether any restriction 
imposed by a CCS should not be able to apply to particular landlords, such as 
registered providers of social housing and housing associations, or whether there are 
other ways of ensuring that such lettings cannot be prohibited in the CCS.  

We agree with the suggestion as to a restriction on "holiday lets", but we agree totally with the 
comments at paragraph 8.32.  It should not be the case that underletting within the private 
rented sector is prevented.  We do not believe that one needs to impose a time limit on 
underleases.  It should be possible to define a "holiday let" and, as per paragraph 8.34, a 
landlord providing social housing. 

Consultation Question 36. 

We provisionally propose that event fees should be prohibited within commonhold, except for 
any specific circumstances expressly permitted by statute. 

Do consultees agree? 

We agree, although perhaps allowing for reasonable de minimis registration fees to cover the 
costs incurred in the administration dealing with a change of owners, and save for our replies 
immediately below.   

We invite consultees' views as to whether an exception to the proposed prohibition on event 
fees should be made for specialist retirement properties within commonhold. 

We agree. 

We invite consultees' views as to whether there are any other circumstances (apart from 
specialist retirement properties) in which event fees should be permitted within commonhold. 

For similar reasons as for retirement properties (providing flexibility for different housing 
solutions – for example, by being able to lower the initial purchase price in exchange for event 
fees, such as exit fees), there may be scope to extend the principle.. 
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Consultation Question 37. 

We invite consultees' views as to whether any further restrictions should be put in place to limit 
which local rules may be added to the CCS. 

No.  There needs to be flexibility to accommodate the inevitable differences from one property 
to the next. 

Consultation Question 38. 

We provisionally propose that a higher threshold for amending the CCS should be introduced, 
which may apply to some or all local rules. 

Do consultees agree? 

Yes. 

We invite consultees' views as to: 

(1) what voting threshold should be required to amend local rules; 

(2) when there should be a right to apply to the Tribunal in relation to amendments of the 
CCS; and 

(3) whether the threshold should be the same for amending all local rules, or whether rules 
should be differentiated. If consultees are of the view that rules should be differentiated, 
we invite views as to how the threshold for introducing a rule in an area on which the 
CCS is currently silent should be determined.  

We believe that the voting threshold should be one of either a written resolution given by 75% 
of all of the votes in the commonhold, or an 80% majority of all the votes in the commonhold.  
We agree that it seems sensible that there should be a right to reply to the Tribunal in relation 
to amendments to the CCS.  We believe that the threshold should be the same for amending 
all local rules.  We believe it is much too difficult to set down which rules might be amended 
under which threshold (by definition, the local rules will vary greatly from one property to the 
next, so it is almost impossible to draw up a definitive list), even leaving aside any thoughts of 
creating standardised documents.   

Consultation Question 39. 

We provisionally propose that the mandatory provisions of the CCS should be contained in the 
regulations, but not be reproduced in the CCS. 

Do consultees agree? 

If so, we invite consultees' views as to whether the directors of the commonhold association 
should be under a duty to provide copies of the most up-to-date standard provisions contained 
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in the regulations, along with a copy of the CCS, to any new purchasers, and should provide 
copies of the updated standard provisions to all unit owners as and when changes are made. 

We agree with each of these suggestions.   

Consultation Question 40. 

Should our provisional proposals to introduce sections be implemented, we provisionally 
propose that it should be possible to add schedules to the CCS, where the rights and 
obligations applying to a specific section can be collated. 

Do consultees agree? 

Yes. 

Consultation Question 41. 

We invite consultees' views as to whether there are any new terms, other than those we have 
asked about in this Consultation Paper, which should be added to the prescribed terms of the 
CCS (that is, rules which should apply to every commonhold, rather than local rules which can 
optionally be adopted by individual commonholds).  

We have no further comments to offer. 

Consultation Question 42. 

We provisionally propose that the procedure for the election of directors of a commonhold 
should be simplified so that the prescribed articles of association provide that directors should 
be elected at a general meeting, and also may be co-opted by the existing directors. 

Do consultees agree? 

Yes. 

Consultation Question 43. 

We provisionally propose that, if a commonhold association cannot find members able and 
willing to serve as directors, and is also unwilling to appoint professional directors, any member 
of the association should be able to apply to a court or tribunal for professional directors to be 
appointed, who would then be paid by the association. 

Do consultees agree? 

We provisionally propose that, if members should be able to make such an application, then 
someone with a mortgage or other charge over a unit should also be able to do so. 

Do consultees agree? 
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We provisionally propose that, if it should be possible for an application to appoint directors to 
be made, it should be heard by the First-tier Tribunal (Property Chamber) (in Wales, the 
Residential Property Tribunal). 

Do consultees agree? 

We appreciate, as per the comments at paragraph 9.35, that this might drive members to get 
on and appoint a director, but the appointment of a complete stranger seems unusual and we 
query whether the Tribunal really does have the necessary experience and expertise to appoint 
an appropriate person.   

Consultation Question 44. 

We invite consultees' views as to whether a problem is likely to arise whereby a single investor, 
or a group of investors, who own a majority of units, run a block in their own interests in order 
to "squeeze out" other owners. 

If it is felt that problems are likely to arise, then we invite consultees' views as to the following: 

(1) whether the concept of "persistent failure to comply with the CCS in some material 
respect", offers a satisfactory basis upon which a court or tribunal could intervene on 
an application by a unit owner; 

We cannot be sure, but we believe that the possibility exists just as much as it might in 
the leasehold system.   

(2) whether such applications should be made to the court or the Tribunal 

The Tribunal. 

(3) whether, the court or Tribunal should have the power to appoint directors, and to make 
the supplementary orders set out in paragraph 9.48 above, should they be required; 

This seems entirely sensible. 

(4) whether it would be necessary for the court or tribunal to exercise continuing 
supervision over the directors who were appointed: and 

No.  The Tribunal, in appointing directors, should do so on the basis that they have 
sufficient confidence in the persons appointed that they do not need further supervision. 

(5) whether other solutions could be used to address the difficulty. 

Consultation Question 45. 

We seek consultees' views on whether their experience with other leaseholder- controlled 
companies (Freehold Management Companies, Residents' Management Companies and right 
to manage companies) leads them to believe that provisions for proxy voting may be abused, 
and if so, in what way or ways. 
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We further seek consultees views on whether any such abuses could be prevented or mitigated 
by: 

(1) a restriction on the number of proxy votes that any individual might hold; or (?) some 
other device (please specify).  

(2) We provisionally propose that legislation should deem that the commonhold 
association has an insurable interest in the parts of the building which are owned by 
the unit owners. 

Do consultees agree? 

We are not aware of there being a particular danger of proxy voting being abused.  The 
suggestion that a restriction might be placed upon the number of proxy votes seems like a 
sledgehammer to crack a nut.   

Consultation Question 46. 

We provisionally propose that legislation should require the commonhold association to 
reinstate or rebuild (as appropriate) the whole of a horizontally - divided building - including the 
parts owned by the unit owners - in order to satisfy the indemnity principle within insurance 
law. 

Do consultees agree? 

We invite consultees' views as to whether any other legal difficulties would arise in arranging 
buildings insurance for commonholds which have not been addressed by these proposals. 

We agree with the first two of these suggestions.  As to structural parts of the building, the 
repair of the interior of the units themselves should rest with the unit owners.  We do not believe 
that there are legal difficulties which could arise in arranging buildings insurance, but rather 
practical difficulties.  In particular, it is necessary for insurers to "buy into" the above principle.   

Consultation Question 47. 

We provisionally propose that the CCS should be amended so as to require that either a copy 
of the buildings policy and schedule, or sufficient details of it, should be supplied to all unit 
owners on or before they acquire a unit, and whenever the terms of the policy change. 

Do consultees agree? 

We provisionally propose that the commonhold association should confirm to unit owners and 
their mortgage lenders that the insurance is in existence on an annual basis, and when 
reasonably required at other times. 

Do consultees agree? 



 

16482851v1 / 22705.95 22 

We agree with each of these suggestions.  It may be necessary for there to be an ability to 
charge a small administration fee with regard to the supply of copy documentation, except at 
the time of annual renewal. 

Consultation Question 48. 

We invite consultees' views as to whether public liability insurance (that is, insurance against 
liability as an occupier and also as a property owner) is likely to be generally available for 
commonhold associations. 

We do not know.  It would be necessary to ask insurers this question.   

If it is generally available, we provisionally propose that details of minimum cover, permissible 
exclusions and excesses, and so on, should be prescribed in regulations to be made by the 
Secretary of State. 

Do consultees agree? 

In principle, yes, but, again, this will require the agreement of insurers if it is to work in practice. 

Consultation Question 49. 

We provisionally propose that the commonhold community statement should contain an 
express power for the commonhold association to take out directors' and officers' insurance. 

Do consultees agree? 

Yes. 

Consultation Question 50. 

We provisionally propose that the provisions in the prescribed commonhold community 
statement requiring the repair of the common parts should be extended to require also 
"renewals"; that is, the replacement of "like with like" if something should be beyond economic 
repair. 

Do consultees agree? 

Yes. 

We provisionally propose that the installation of adequate thermal insulation should be deemed 
to be a repair. 

Do consultees agree? 

Yes. 

We provisionally propose that it should be possible for the repairing obligations required oy the 
CCS to be supplemented by a local rule requiring a higher standard of repair, if appropriate. 
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Do consultees agree? 

Yes. 

We provisionally propose that, with horizontally-divided buildings (so including all flats), 
matters relating to the internal repair of units should be left to local rules. 

Do consultees agree? 

We are not so sure.  If the interior is in a particularly bad state of repair, it could impact on the 
structure of the building itself.  And there is, therefore, always going to be a need for a 
requirement for internal repair.  Therefore, there is a case to say that this should be included, 
at a basic level of repair, in the CCS, with an ability for local rules to supplement that, if so 
required.   

We provisionally propose that with vertically-divided buildings (that is, all houses, whether 
detached, semi-detached or terraced) all matters relating to repair (whether internal or 
external) of the units should be left to local rules. 

Do consultees agree? 

Possibly, but our comments above could equally apply in the case of semi-detached or 
terraced properties where the state of one property could affect its neighbouring property.   

Consultation Question 51. 

We invite consultees' views as to whether rights of entry are best left to local rules, or whether 
rights of entry should be prescribed. 

If rights of entry are prescribed, we invite consultees' views as to whether it is necessary to 
make a distinction between different types of buildings. 

If it is necessary to distinguish between different types of building, we invite consultees' views 
as to: 

(1) whether the distinction should be between those that are horizontally- divided, and 
those that are vertically-divided; and 

(2) if some other distinction is more appropriate, what that should be. 

We invite consultees' views as to what, in each case, the appropriate rights of entry would be. 

We believe that rights of entry can be left to local rules.  If a general right were to appear in the 
CCS, it is nearly always going to have to be tweaked by local rules.  Therefore, one may as 
well leave that matter to the local rules alone.   
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Consultation Question 52. 

We provisionally propose that the commonhold community statement should be amended to 
provide that alterations to the common parts which are incidental to internal alterations made 
by a unit owner to his or her own unit should not require the consent of the members by an 
ordinary resolution. 

Do consultees agree? 

We provisionally propose that the giving of consent to such proposals should be delegated to 
the directors. 

Do consultees agree? 

We invite consultees' views as to whether: 

(1) "minor alterations to the common parts" should be defined as we have outlined at 
paragraph 9.137 above; or 

(2) some other criterion could be adopted to distinguish minor alterations from those which 
should continue to require the consent of an ordinary resolution by the members. 

Yes, but it will be necessary to allow for local rules to change this.  If owners of a particular 
commonhold want tighter controls over alterations, they should be able to provide that consent 
is required by ordinary resolution.  We believe that it is too difficult to define what might [said] 
to be "minor alterations to the common parts". 

Consultation Question 53. 

We invite consultees'' views as to whether existing long-term contracts have been a problem 
which leaseholders have encountered. 

If they have, then we further invite leaseholders to let us have examples. 

We do not know, and we suspect that there are far too few commonholds to date to be able to 
provide definitive evidence.   

Consultation Question 54. 

We provisionally propose that commonhold associations should be given the right, within a set 
period from the date when the unit owners take effective control of the commonhold 
association, to cancel contracts which were entered into by the association before that date. 
(It would be necessary to define these terms so as to exclude the scenario where the units 
were "sold" to associates of the developer) 

Do consultees agree? 

We provisionally propose that a "long-term contract" should be defined as a contract which 
must run for more than 12 months. 
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Do consultees agree? If not, what longer or shorter period would be appropriate? 

We provisionally propose that a commonhold association should have to exercise this right 
within six months from the commonhold coming under the effective control of the unit owners 
(being actual "arms-length" purchasers of the units). 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

We understand the suggestion that a Commonhold Association might be given the right to 
cancel contracts as suggested at paragraph 9.154, but this raises the question of whether 
suppliers will then be less likely to be willing to enter into contracts if they know that those 
contracts could be cancelled, raising the further question as to whether this then even 
addresses the problem identified at paragraph 9.149 relating to a supplier removing equipment 
that is owned by the supplier which is then difficult to replace. 

Consultation Question 55. 

We invite consultees' views as to the difficulties that can arise when the long-term contract 
includes the hire of equipment which remains the property of the contractor and which they 
have reserved the right to remove if the contract should be terminated. We would appreciate 
any examples of contracts involving the hire of equipment, or of long-term contracts generally, 
that consultees are able to provide.  

We provisionally propose that the proposed contributions to shared costs should require the 
approval of the members of the commonhold association. This approval would generally be 
given by a resolution passed in a general meeting, though it could be passed by the written 
procedure. 

Do consultees agree? 

We provisionally propose that this approval should be given by an ordinary resolution (over 
50% majority), rather than by a special resolution (at least 75% majority). 

Do consultees agree? 

We invite consultees' views as to the suggestion that if the proposed level of contributions 
failed to secure approval, the level of contributions required in the previous financial year 
should continue to apply. 

We invite consultees' alternative proposals to address the issue of what should happen if the 
directors' proposed level of commonhold contributions fail to obtain approval. 

We are unable to offer any experience or examples.   
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Consultation Question 57. 

We provisionally propose that it should be possible for the CCS to include, as a local rule, an 
index-linked "cap" on the amount of expenditure which could be incurred on the cost of 
improvements. 

Do consultees agree? 

We provisionally propose that it should be possible for the CCS to include, as a local rule, an 
index-linked "cap" on the amount of expenditure which could be incurred annually on the cost 
or "enhanced services", as described in paragraph 10.40(1). 

Do consultees agree? 

We provisionally propose that if a CCS contained such a "cap", then it could be removed only 
with the unanimous consent of the unit owners, or with the support of 80% of the available 
votes, and the approval or the Tribunal. 

Do consultees agree? 

We provisionally propose that any application by a unit owner to challenge proposed 
expenditure should be made before it was incurred, and expenditure should not be open to 
challenge later. 

Do consultees agree? 

We agree with each of these suggestions.  We do, however, comment further that we are not 
sure how much an index-linked "cap" would be used.  In addition, and with reference to 
paragraph 10.44, we agree provided that the concerned unit owner is afforded sufficient time 
to make that application and have the application heard before the expenditure is incurred. 

Consultation Question 58. 

We provisionally propose that it should be compulsory for a commonhold association to have 
some form of reserve fund. 

Do consultees agree? 

We provisionally propose that the scheme for the financing of the commonhold should continue 
to distinguish between contributions for shared (current) expenditure, and contributions to the 
reserve fund or funds. 

Do consultees agree? 

We provisionally propose that no minimum annual contribution towards the reserve fund 
should be specified. 

Do consultees agree? 
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We invite consultees who do not agree LO suggest how a requirement for minimum 
contributions might operate. 

We provisionally propose that the directors of commonhold associations should be able to set 
up such designated reserve funds as they see fit. 

Do consultees agree? 

We provisionally propose that it should also be possible for the members of a commonhold 
association to require, by ordinary resolution, that a designated reserve fund or funds should 
be set up. 

Do consultees agree? 

We provisionally propose that designated reserve funds should be protected from enforcement 
action by creditors, unless their claim relates to the specific purpose for which the designated 
reserve fund was set up. 

Do consultees agree? 

We provisionally propose that designated reserve funds should continue to receive equivalent 
protection if the commonhold association should be subject to insolvency proceedings. 

Do consultees agree? 

We provisionally propose that it should be possible to change the designation of a designated 
reserve fund only by a resolution supported by 80% of the members, and with the approval of 
the Tribunal. 

Do consultees agree?  

We invite consultees' views as to whether the directors (or the members in a general meeting) 
should be able to "borrow" from a reserve fund in order to meet a shortfall in meeting other 
expenditure, and, if so, what safeguards, if any, would be appropriate. 

We provisionally propose that the proposed annual contributions to the reserve fund or funds 
should be approved by the members in the same way as the contributions to current 
expenditure, and, if possible, at the same time. 

Do consultees agree? 

We agree with each of these suggestions and, in relation to paragraph 10.80, we agree with 
the comment at paragraph 10.69 whereby the directors would be required to go through the 
same procedure as is needed to change the purpose for which a reserve fund is used. 

Consultation Question 59. 

We provisionally propose that it should be possible to allocate to individual units within a 
commonhold different percentages that it must contribute towards different "heads" of cost. 
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Do consultees agree? 

We invite consultees' views as to whether each commonhold should have total flexibility in how 
different costs are allocated, or whether there should be any limitations on their ability to do 
so.  

We agree with each of these suggestions.  It seems sensible to give total flexibility to how 
different costs are allocated.  There is too much scope for variety and difference from one 
property to the next to be able to (or to sensibly) prescribe a set of rigid limitations.   

Question 60. 

We provisionally propose to retain the possibility of varying the percentage of expenditure 
allocated to each unit, by amending the CC8 by special resolution. Such amendments would 
remain subject to a unit owner's right not to have a significantly disproportionate amount of the 
contributions to shared costs, or the reserve funds, allocated to his or her unit. 

Do consultees agree? 

Yes, in principle, but thought needs to be given to defining "significantly disproportionate".   

We invite consultees' views as to whether: 

(1) it is likely to be fair and workable to consider any proposed variations to contributions 
to shared costs, and the reserve tunas, on the basis that the originally allocated 
percentage was fair; and 

(2) safeguards need apply only if the allocated percentage is altered. 

We believe that there should be scope to seek to vary contributions, even a variation of the 
originally allocated percentage.  The developer may have got the original percentages wrong, 
and the above proposals build in enough safeguards to be sure that an applicant seeking to 
vary a percentage cannot get away with a spurious claim.   

We invite consultees' views as to whether internal floor area would offer a satisfactory default 
basis on which to allocate financial contributions in purely residential commonholds. 

We invite consultees' views as to whether internal floor area would offer a satisfactory default 
basis on which to allocate financial contributions in commonholds which include (a) commercial 
and residential units and (b) commercial units of different kinds. If not, we invite views on 
alternative methods.  

The comments at paragraph 10.102 and 10.103 are too simplistic.  One cannot apply a "one 
size fits all" criterion.   
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Consultation Question 61. 

We provisionally propose that the current scheme for the issue of a Commonhold Unit 
Information Certificate ("CUIC") on the sale of a unit should in its essentials be retained. 

Do consultees agree? 

Yes. 

We invite consultees' views as to whether the possibility of further contributions (emergency 
contributions, or contributions to the reserve fund or funds) falling due after the issue of a CUIC 
is likely to present practical problems to conveyancers. 

Clearly, it could do.   

We provisionally propose that, once a CUIC has been issued, an incoming unit owner should 
not be liable for further contributions which fall due, unless the commonhold association or its 
agent has notified the current owner's conveyancers of the further liabilities 

Do consultees agree? 

Yes. 

We provisionally propose that the maximum fee for a commonhold association to issue a CUIC 
should be set by regulation, and kept under review. 

Do consultees agree? 

Yes.  As the Commission states, it must be subject to the maximum being reviewed every 
number of years. 

We invite consultees' views as to whether the lack of any sanction or convenient remedy for 
the failure on the part of the commonhold association to issue a Commonhold Unit Information 
Certificate within the prescribed 14-day period is likely to cause problems in practice. 

Clearly, it could do.  It is open to those running the Commonhold Association simply to not 
comply if they do not have to. 

We further invite consultees' views on how best this may be resolved. 

Probably by way of a financial penalty.  There may be even a provision that if there are any 
arrears and a CUIC is not issued within time, it should not be possible to recover any such 
arrears. 

We invite consultees' views as to whether a Commonhold Unit Information Certificate should 
be conclusive once issued; or whether it should be possible for t to be amended if an error is 
spotted after it has been issued. 
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We further invite consultees' views on what problems would arise in practice if a Commonhold 
Unit Information Certificate could be amended, and on how these might be addressed. 

A CUIC must be conclusive.  A buyer may obtain a CUIC and immediately thereafter exchange 
or complete, relying on the information contained within it.  It is not fair that he, or the outgoing 
owner, should pick up the pieces of an error made by the Commonhold Association.   

Question 62. 

We invite consultees' views as to whether the need for unit owners to obtain the consent of 
their mortgage lender to support the commonhold association granting a fixed or floating 
charge is likely to be a significant difficulty in raising emergency funding. 

If consultees consider that there might be difficulties, we invite views on what measures could 
be put in place to alleviate these difficulties, including whether the Tribunal should be able to 
override a mortgage lender's refusal to give consent. 

Clearly, there is a chance that difficulties may arise in raising emergency funding if a lender's 
consent is required.  It would seem that the Tribunal is the only viable route, should provision 
be made for overriding a lender's refusal to consent.  However, we query whether or how much 
this suggestion might work in practice. 

Consultation Question 63. 

We provisionally propose that express provision should be made for a commonhold 
association to grant a floating charge. 

Dc consultees agree? 

We provisionally propose that a charge over the common parts or a floating charge should 
only be able to be granted when either: 

(1) The unit owners unanimously consent to the charge; or 

(2) 80% of the unit owners consent to the charge, and approval is obtained from the First-
tier Tribunal (Property Chamber) or the Residential Property Tribunal Wales. 

Do consultees agree? 

We agree that express provision should be made for a Commonhold Association to grant a 
floating charge.  We do not agree with the suggestions at paragraph 11.37.  Whilst we agree 
with the principle of the Tribunal having ultimate oversight, we believe that the issue should be 
viewed in a different way.  We believe that 100% consent should be required and, if that is not 
forthcoming, but 80% are in favour, that 80% majority can apply to the Tribunal to overrule the 
dissenting minority.  The Tribunal can then decide if it believes that it is in the interests of the 
Commonhold as a whole that the dissention of the minority should be overruled.   
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The concept of Commonhold is freehold ownership.  Just as it should be down to the owner of 
a unit to decide if he takes out a loan secured by a charge, so that should apply to the collective 
group of owners that own the common parts through the Commonhold Association.   

Consultation Question 64. 

We provisionally propose that it should be possible for a commonhold association (having 
obtained the requisite consent) to grant a charge over part of the common parts.  Where such 
a charge is granted, the part of the common parts so charged may be registered with a 
separate title number. 

Do consultees agree? 

Yes. 

Consultation Question 65. 

We provisionally propose making an exception to the prohibition on residential leases over 
seven years, and leases granted at a premium, for shared ownership leases which contain the 
fundamental clauses prescribed by Homes England in England or the Welsh Government in 
Wales. 

Do consultees agree? 

Yes. 

Consultation Question 66. 

We provisionally propose that in new commonhold developments, the model shared ownership 
lease should require the shared ownership leaseholder to comply with all terms of the CCS. 

Do consultees agree? 

We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold association in place 
of the shared ownership provider, apart from a decision to terminate, which should be 
exercised jointly with the provider. 

Do consultees agree? 

We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to challenge 
service charge costs or to be consulted on works and contracts exceeding a certain amount. 

Do consultees agree? 

We provisionally propose that, in new commonhold developments, on purchasing 100% of the 
value of the commonhold unit, the shared ownership leaseholder should be transferred the 
commonhold title of the unit and should become a member of the commonhold association. 
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Do consultees agree?  

We provisionally propose that in a building which has converted to commonhold, the shared 
ownership provider should have voting rights in the commonhold association. Delegation of 
voting rights to the shared owner will be possible on a voluntary basis, but not mandatory. 

Do consultees agree? 

We agree with each of these suggestions, but, in relation to paragraph 12.45, we believe that 
provision should be made for additional rights to be reserved to a shared ownership provider 
as suggested at paragraph 12.42. 

Consultation Question 67. 

We provisionally propose that, in a building which has converted to commonhold, the 
staircasing provisions of any existing shared ownership leases should continue to operate in 
the same way.  On staircasing to 100%, the shared owner will therefore remain a leaseholder. 

Do consultees agree? 

We provisionally propose that after having staircased to 100% of the value of the leasehold 
flat, the shared ownership leaseholder should have a statutory right to purchase the 
commonhold unit and become a member of the commonhold association. 

Do consultees agree? 

We agree with each of these suggestions, but, in relation to paragraph 12.45, we believe that 
provision should be made for additional rights to be reserved to a shared ownership provider 
as suggested at paragraph 12.42. 

We agree with each of these suggestions. 

Consultation Question 68. 

We invite consultees' views as to whether an exception to the ban on residential leases over 
seven years is needed to accommodate better community land trusts and co-operatives within 
the commonhold model. 

We do not hold a sufficient level of experience or expertise to comment upon this.  We believe 
that this question can only be assessed on the responses of such trusts and cooperatives 
themselves. 

Consultation Question 69. 

Aside from shared ownership leases, community land trusts and housing co-operatives, are 
consultees aware of any other forms of affordable housing which it is not possible, or would be 
difficult, to accommodate in the current commonhold system? 
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We are not aware of any other relevant forms of affordable housing, but have to concede that 
this does not form one of our core practice areas.   

Consultation Question 70. 

We provisionally propose that an exception to the prohibition on residential leases of over 
seven years or granted at a premium should be made for lease-based home purchase plans 
regulated by the Financial Conduct Authority. 

Do consultees agree? 

Yes. 

Consultation Question 71. 

We provisionally propose that customers of lease-based home purchase plans in new 
commonhold developments should not have the same statutory rights as other leaseholders 
to challenge service charge costs or to be consulted on works and contracts exceeding a 
certain amount. 

Do consultees agree? 

Yes. 

Consultation Question 72. 

We ask consultees for their views and experience of how the relationship between a bank and 
a customer who is purchasing property through a lease- based home purchase plan is. or can 
be, preserved following a collective enfranchisement. 

In a collective enfranchisement claim there is always the possibility of an intermediate landlord 
agreeing with the claimant tenants that its interest will not be purchased, notwithstanding the 
technical position under the 1993 Act.  Therefore, perhaps a similar discretion could be built 
in.   

Consultation Question 73. 

We provisionally propose that the commonhold association should not be able to prevent a 
unit owner or tenant from pursuing direct legal action against another unit owner or tenant. 
Instead, the association should have the right to notify the unit owner or tenant that it 
reasonably considers the claim to be frivolous, vexatious or trivial or that the matter complained 
of is not a breach of the CCS. 

Do consultees agree? 

Yes. 
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Consultation Question 74. 

We provisionally propose that a failure to use the forms which accompany the commonhold 
dispute resolution procedure, or forms to the same effect, should not automatically prevent a 
claim from progressing. 

Do consultees agree? 

Yes, but, as the Commission states, with the checks and balances suggested at paragraph 
13.31 (i.e. through the Court or Tribunal checking compliance with the spirit of the procedure). 

Consultation Question 75. 

We provisionally propose that referral to an ombudsman should not be a mandatory part of 
commonhold's dispute resolution procedure. Instead, it could be used on an optional basis, 
instead of, or alongside, other forms of alternative dispute resolution. 

Do consultees agree? 

We provisionally propose that membership of an approved ombudsman scheme should no 
longer be a requirement for commonhold associations, and that, instead, commonhold 
associations should be able to decide whether or not to become a member of an ombudsman 
scheme. 

Do consultees agree? 

We agree with each of these suggestions, but in relation to paragraph 13.53, we believe that 
thought should be given as to the vote or resolution required for a Commonhold Association 
to decide to be a member of an ombudsman scheme.  It does not seem correct to us that unit 
owners or tenants, who do not want to pay for such membership through their Commonhold 
contributions, should have such membership forced upon them.   

Consultation Question 76. 

We provisionally propose that, where the dispute resolution procedure has not been followed, 
any court or tribunal, which subsequently considers the dispute, should have full discretion to 
disregard the non-compliance, or to order the parties to take any steps it considers appropriate, 
in accordance with its general case management powers. 

Do consultees agree? 

Yes. 

Consultation Question 77. 

We invite consultees' views as to whether the current commonhold dispute resolution 
procedure should be transferred to a pre-action protocol. 

We are comfortable with that suggestion. 
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Consultation Question 78. 

We provisionally propose that the jurisdiction of the first-tier Tribunal (Property Chamber) in 
England and the Residential Property Tribunal Wales should be extended to cover disputes 
arising within a commonhold. 

Do consultees agree? 

No.  We believe that the Tribunal lacks the requisite experience and funding, and the requisite 
range of sanctions.  The limitations recited at paragraph 13.73 are entirely correct and that 
means the parties could need to go through the Tribunal system and Court system, thereby 
simply increasing the costs which they incur.   

Consultation Question 79. 

We invite consultees' views as to whether the prescribed CCS should include a provision that, 
where a unit owner or tenant breaches the rules of the CCS, the unit owner, or tenant, should 
be required to indemnify the other unit owners and the commonhold association for any losses 
they reasonably incur as a result of the breach. 

In principle, we agree with this suggestion, provided that a Court or Tribunal finds that there 
has been a breach by the unit owner.   

Consultation Question 80. 

Elsewhere in this Consultation Paper we provisionally propose that it should be possible for a 
unit owner (oi owners) to apply to the First-tier Tribunal (Property Chamber) in England or the 
Residential Property Tribunal Wales to challenge a decision of the commonhold association in 
the following circumstances: 

(1) Where the commonhold association approves a budget, which will result in costs above 
a threshold (set in the CCS) being incurred on works or enhanced services; 

(2) Where the minority are outvoted on a decision to vary the local rules of the CCS; 

(3) If the directors of the association delegate powers to a committee which has been set 
up to represent a section of the commonhold, and the unit owners in the section wish 
to prevent the directors revoking or amending these powers, 

(4) Where the unit owner, or owners, are opposed to the introduction of a new section or 
the combination of two or more sections. 

We invite consultees' views as to whether there are any other circumstances in which it would 
be appropriate to provide a unit owner (or owners) with a right to challenge a decision taken 
by the commonhold association. 

We do not have any suggestions to offer as to any other circumstances leading to a right to 
challenge such a decision.  However, we believe that it is very difficult to proscribe a definitive 
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list or to draft a definition of where "greater protection is required" [paragraph 13.88].  One 
situation where we do believe that protection should be afforded is where an investor might 
take a number of units in a Commonhold and thereby become a "majority" that can overrule 
the minority on every decision. 

Consultation Question 81. 

We invite consultees' views as to the extent to which the following factors should be taken into 
account by the First-tier Tribunal (Property Chamber) and the Residential Property Tribunal 
Wales when deciding whether or not to grant a remedy to a unit owner who challenges a 
decision taken by the commonhold association: 

(1) Whether or not the unit owner(s) making the application voted against the decision 
complained of, or had a good reason for not doing so. 

Yes. 

(2) Whether the decision complained of needs to have a particular impact on the unit owner 
(or owners) and if so: what degree of impact. 

We believe that it is too difficult to define, but we imagine that a complainant party is 
unlikely to take action just for the sake of it and, in any event, the Tribunal could decide 
the merits of the claim and whether, in its opinion, that claim is spurious or vexatious.   

(3) The reason behind the decision taken by the commonhold association, for example, 
whether the decision is in the best interests of the commonhold and/or is proportionate 
to the impact on the unit owner in question. 

Again, that should be part of the Tribunal's wider discretion.   

We also invite consultees' views on whether the same factors would be relevant in all of the 
circumstances set out in Consultation Question 80 where a unit owner may have the right to 
apply to the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal 
(Wales). 

Probably, yes, but as part of the whole picture – the Tribunal's decision-making should not be 
restricted just to considering these factors.   

Consultation Question 82. 

We provisionally propose that on an application by a unit owner challenging a decision of the 
commonhold association, the First-tier Tribunal (Property Chamber) or the Residential 
Property Tribunal (Wales) should be able to allow the decision to stand or annul the decision. 
If the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal (Wales) allows 
the decision to stand, we propose that the Tribunal should be able to attach conditions to its 
decision.  
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Do consultees agree? 

Yes. 

Consultation Question 83. 

We invite consultees' views as to whether the commonhold association should be provided 
with enhanced powers to address non-financial breaches of the CCS. 

If so, what should these powers be? 

Of those recited at paragraphs 14.26 to 14.28, we would support the ability to impose fines, or 
the "self-help" remedy.  We are not sure that access restrictions will always be effective to 
persuade a unit owner to correct its breach and, as the Commission sets out, the repossession 
remedy described at paragraph 14.28 is too disproportionate for a non-financial breach. 

Consultation Question 84. 

We provisionally propose that a statutory cap should be introduced on the rate of interest which 
may be charged by the commonhold association on late payments of commonhold 
contributions. 

Do consultees agree? 

Yes. 

Consultation Question 85. 

We provisionally propose that a commonhold association should have an automatic statutory 
charge over commonhold units for the payment of commonhold costs. 

Do consultees agree? 

We provisionally propose that if the commonhold association has an automatic statutory 
charge over commonhold units for the payment of commonhold contributions, this charge 
should take priority over all other charges (such as a mortgage over the property).  

Do consultees agree? 

We do not agree with either of these suggestions.  We feel that the concept of a Commonhold 
Association having an automatic statutory charge is disproportionate and unlikely to be 
accepted by lenders who require a first legal charge.  That latter point is important.  Our view 
is that the reinvigoration of commonhold is only going to be effective if lenders are persuaded 
that the system works for them.   

Consultation Question 86. 

We provisionally propose that, before taking action to enforce a charge over a commonhold 
unit, the commonhold association should be required to follow a pre-action protocol. We 
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envisage that the protocol will require the association to provide prescribed information to the 
defaulting unit owner and make reasonable attempts to agree a repayment plan. 

Do consultees agree? 

We invite consultees' views as to what steps the association should be required to take as part 
of this protocol. 

We provisionally propose that where the commonhold association wishes to enforce a charge 
over a commonhold unit by selling the unit, it should always be necessary for the association 
to apply to court for an order for sale. 

Do consultees agree? 

We provisionally propose that the court should only be able to order the sale of a unit where 
the amount owing to the commonhold association exceeds a certain amount. 

Do consultees agree? 

We invite consultees' views as to what this amount should be and on what factors the court 
should take into account when deciding whether to order the sale of a unit. 

We provisionally propose that where the sale of a unit is ordered, the court should appoint a 
receiver to sell the unit and distribute the proceeds of sale. 

Do consultees agree? 

We provisionally propose that where a receiver is appointed to sell a commonhold unit, the 
receiver should distribute the proceeds of sale in the following way. 

(1) The receiver should be paid his or her costs of arranging the sale of the property. 

(2) The commonhold association should be repaid any outstanding amounts of 
commonhold contributions, plus any interest and costs awarded by the court. 

(3) Any other party who has an interest secured against the unit, such as a mortgage 
lender, should be repaid 

(4) Any remaining amount should then be returned to the defaulting unit owner. 

Do consultees agree? 

We provisionally propose that any tenancies granted out of a unit should continue to exist 
following an order for sale. 

Do consultees agree? 

We refer again to our reply to question 85.  We do not think that a Commonhold Association 
should be given a statutory charge over a unit.   
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Consultation Question 87. 

We provisionally propose that voluntary termination of a commonhold should be possible with 
either: 

(1) unanimous support; or 

(2) the support of 80% of the available votes plus the approval of the court. 

Do consultees agree? 

We provisionally propose that on an application for voluntary termination the coui4 should have 
discretion to decide whether to allow the voluntary termination to take place, as well as the 
terms on which it may do so. 

Do consultees agree? 

If the court, has discretion as to whether to allow voluntary termination, we invite consultees' 
views as to the following issues: 

(1) whether it would be useful to include factors to guide the court's discretion; 

(2) whether the factors mentioned in paragraph 15.52 should be taken into account; 

(3) whether the court should be directed to consider the amount of support there is for 
voluntary termination over and above the 80% required; and 

(4) whether others should also be included. 

We invite consultees' views as to whether increasing the role of the court would sufficiently 
address the issue of the final terms of the termination statement nor. being acceptable to those 
who supported the termination resolution. 

We provisionally propose that an application for voluntary termination should be heard by the 
court (rather than by the First-tier Tribunal (Property Chamber), or in Wales the Residential 
Property Tribunal Wales).  

Do consultees agree? 

We agree with each of these suggestions.  With reference to paragraph 15.90, we cannot think 
of any other relevant issues, save, perhaps, for a difficult concept to be defined, namely how 
deliberately awkward the minority are being.  With reference to paragraph 15.91, we believe 
that increasing the role of the Court can only assist.   

Consultation Question 88. 

We provisionally propose that where a commonhold is divided into sections, any vote on 
voluntary termination would need to be taken in sections, and whether it was unanimous or 
received at least 80% support would have to be determined by section. 
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Do consultees agree? 

Where a commonhold is not divided into sections, we provisionally propose that it should be 
possible for part of the commonhold to be reconstituted following voluntary termination. 

Do consultees agree? 

We provisionally propose that reconstitution should require 100% support of the unit owners 
in the part to be reconstituted, or at least 80% support and an application to the court. 

Do consultees agree? 

We agree with each of these suggestions.  With reference to paragraph 15.95, the percentage 
should, in any event, mirror the proportion required to set up the original commonhold.   

Consultation Question 89. 

We provisionally propose that if any statute provides that a landlord should be entitled to 
recover possession of a property if he or she can Drove an intention to demolish or reconstruct 
the building, such a requirement should also be satisfied if it can be proved that the 
commonhold association has that intention. 

Do consultees agree? 

We invite consultees' views as to what further provision, if any, should be made to address the 
position of tenants on voluntary termination of the commonhold. 

We agree with the suggestion at paragraph 15.96.  We do not have any views to suggest in 
relation to provision being made to address the positon of tenants on voluntary termination of 
commonhold. 

Consultation Question 90. 

We provisionally propose that it should be clarified that mortgage lenders and other secured 
lenders will retain their secured interest in the commonhold units until the commonhold in its 
entirety is sold. 

Do consultees agree? 

Not necessarily.  For example, if a mortgage is secured over a unit in a particular section, and 
that section is being sold. 

We provisionally propose that mortgage lenders and other secured lenders should 
automatically have legal standing to make applications to the court during the termination 
process with a view to protecting their interests. 

Do consultees agree? 

Yes. 
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We provisionally propose that it should be made clear that, if a unit is subject to negative equity, 
any shortfall should be met personally by the owner of the unit, and should not be covered by 
other unit owners. 

Do consultees agree? 

Yes. 

We invite consultees' views as to any other ways in which the interests of mortgage lenders 
and other secures lenders may require protection on the voluntary termination of a 
commonhold 

We do not have any other suggestions to make.   

Consultation Question 91. 

We provisionally propose that the CCS should not be required to specify the share of the 
proceeds of termination that each unit owner is to receive on termination. 

Do consultees agree? 

We provisionally propose that it should be possible for the unit owners to specify the share of 
the proceeds of termination that each unit owner is to receive on termination (or some method 
of ascertaining it) in the CCS. 

Do consultees agree? 

We provisionally propose that the power to decide an application to disapply a provision in the 
CCS which determines the distribution of proceeds of sale on termination should lie with the 
Tribunal. 

Do consultees agree? 

We invite consultees' views as to whether: 

(1) guidance should be provided to the court or Tribunal as to how it should exercise its 
discretion; and 

(2) if guidance should be provided, what factors the court or Tribunal should take into 
account. 

We invite consultees' views as to whether: 

(1) the existing rules of the Insolvency Court would be adequate to deal with valuation 
issues which arise on the voluntary termination of a commonhold, or need to be 
supplemented by Commonhold Insolvency Rules; 

(2) all issues involving the valuation of commonhold units on termination should be referred 
to the Tribunal (and, if so, whether that would cause any unnecessary delays); 
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(3) if valuation issues are referred to the Tribunal, the Tribunal should be able to appoint a 
single valuer. 

We provisionally propose that, if a commonhold is substantially destroyed, but remains solvent, 
for the purposes of the termination statement, the units should be valued on the basis of the 
best estimate that can be made of their pre-damage value. 

Do consultees agree? 

We are in agreement with each of the suggestions at this question, and do not have any further 
views to offer in respect of paragraphs 15.120(2) or 15.123. 

Consultation Question 92. 

We provisionally propose that if the process of voluntary termination should begin, but it should 
subsequently turn out that the commonhold is in fact insolvent, the same protections should 
be given to the assets of the individual unit owners as would have applied if the process had 
begun as an involuntary insolvency. 

Do consultees agree? 

We invite consultees' views as to whether the value of the individual units should be preserved 
for the unit owners if the commonhold is substantially destroyed; and, if so, how this can be 
achieved. 

We agree with each of these suggestions, but do not have any views to offer in respect of 
paragraph 15.127. 

Consultation Question 93. 

We invite consultees' views as to whether, and how, any aspects of our provisional proposals 
to reform the law of commonhold will affect the position of existing owners of commonhold 
units, either positively or negatively. 

We can only see this as having a positive effect, if there is any effect at all. 

Consultation Question 94. 

What advantages do you think commonhold could offer over leasehold? 

We responded previously to the Call for Evidence and our comments in that document stand.   

Consultation Question 95. 

We ask consultees to provide us with information about the times spent in reading through and 
considering the terms of leases of residential flats: 

(1) when acting for a prospective purchaser; 
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(2) when acting for a prospective purchaser and mortgage lender; 

(3) when acting for a mortgage lender on a re-mortgage; 

(4) when some dispute arises within a leasehold block of flats as to responsibility for repairs 
and maintenance, calculation of the service charge, and similar disputes. 

Considering the terms of leases of residential flats when acting for a prospective purchaser, or 
when acting for a prospective purchaser and mortgage lender together is, to all intents and 
purposes, the same exercise, as is also the case when acting for a lender on a re-mortgage.  

Considering the terms of such leases when disputes arise within a block of flats is a more self-
contained exercise. To an experienced practitioner, it is usually possible to quickly scan though 
a lease and find the relevant provisions.  

Undoubtedly, it is a time-consuming exercise when acting for a prospective purchaser (either 
alone or in conjunction with a lender), or when acting for a lender on a re-mortgage, but, without 
wishing to be trite, that is our role.  In all honesty, to an experienced solicitor, there is a rhythm 
and pattern to the vast majority of leases (exceptions to this are the rarity, rather than the norm) 
that means one can regularly run through a lease, check that it is in order or spot gaps or 
problems and advise thereon.  We do not see that exercise being much different under 
commonhold.  Yes, there may be a standard CCS, but everyone will have local rules.  

One may say that the problem with the leasehold system lies with consumers' understanding, 
rather than with the time and complexity experienced by solicitors.  However, to the extent that 
that is true, the basic structure of a commonhold is similar to leasehold in the way in which it 
restricts and regulates the use and occupation by occupational owners (be they tenants or unit 
holders) and their relationship with, respectively, landlords and the Commonhold Association.  
Often, the problem is that the client consumers either do not read or understand the report 
provided by their solicitor. We do not believe that such clients will any more readily read or 
understand or absorb the information contained in the report from their solicitor in the context 
of a commonhold acquisition, rather than a leasehold acquisition. 

In each case we also invite consultees to give us some idea of the cost that would thereby be 
incurred to the client. 

We further invite their views as to whether time is likely to be saved in reading through and 
considering the terms of the parts of the CCS which may be varied. 

We invite consultees to share with us their experience of commonhold-type arrangements in 
other countries. Is there scope for savings of time to be made? If so, what would be the 
estimated time saved on a typical transaction? 

Consultation Question 96. 

We ask consultees to provide us with information about the prevalence of, and costs incurred 
in, disputes caused by the terms of one or more residential leases being inconsistent with the 
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terms of another lease (or other leases) within a building or development. We further invite 
their views as to whether our provisional proposals for commonhold will reduce the scope for 
costs to be incurred in interpreting a commonhold community statement.  

We believe this is a complete misnomer.  In the vast majority of cases, the leases within a 
building will be on exactly the same terms as each other.  This really is not a problem.   

Consultation Question 97. 

We ask consultees to provide us with information about the sort of difficulties that can arise 
owing to the difficulty in varying and updating the terms of leases: 

(1) if the leases are varied as a conveyancing transaction which does not give rise to a 
dispute; and 

We see absolutely no difficulties arising in the context of such variation. 

(2) if the leases are varied as a result of an application to the Tribunal (whether the 
application was made because it was contested, or because it was the most convenient 
way of implementing the variation) 

Yes, applications are rare.  However, in all honesty, most variations are effected 
through negotiation between the relevant parties. 

If you have figures - whether they relate to the costs incurred, or the amount of time spent - 
then please let us have them. 

We have no figures to offer. 

We further invite consultees' views as to whether our proposals regarding the amendment of 
local rules by resolution of the commonhold association will reduce the costs which are 
incurred, when compared with the costs incurred under (1) or (2) above. 

To some extent – i.e. to streamline the end process of effecting the change.  However, we 
emphasise those words, because one will still have to first go through the process of getting 
all parties to agree, just as you do under the leasehold system. 

Consultation Question 98. 

We invite consultees to provide us with information about costs generated by service charge 
disputes. We further invite their views as to whether, and by how much, our provisional 
proposals for commonhold will reduce the incidence of disputes and the costs that will be 
incurred in equivalent disputes over contributions to shared costs. 

We are not convinced that it will.  As per paragraph 16.24, service charge disputes arise even 
with leaseholder-owned freehold companies and will always be a source of potential tension.   
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Consultation Question 99. 

We invite consultees to provide us with information about costs generated when forfeiture 
proceedings need to be used to enforce payment of service charges. We further invite their 
views as to whether our provisional proposals for commonhold will reduce the costs that will 
be incurred if a commonhold association needs to seek an order for sale.  

We have no information to offer. 

Consultation Question 100. 

We invite consultees' views as to: 

(1) whether cases before tribunals are likely to prove more or less expensive than similar 
cases before courts, and 

(2) whether (apart from service charge disputes, which we have already addressed in 
Consultation Question 98) there appears to be more or less scope for disputes within 
commonholds which result in litigation, when compared with leasehold developments 

In themselves, cases before tribunals tend to be less expensive, but our concern is that if there 
is then a need to go to Court (for example, on appeal, or simply because the Tribunal lacks the 
requisite sanction, such as an injunction), the aggregate effect will be to increase the costs 
incurred by the parties.  We believe that there is just as much potential for disputes within 
commonholds which result in litigation when compared with leasehold developments.  
Ostensibly, the commonhold "community" might be thought to reduce the scope for disputes, 
but we believe that is naïve, as can be illustrated in the similar model of a leasehold system 
where the tenants run the freeholder company.   

Consultation Question 101. 

We are provisionally proposing several new grounds upon which it would be possible for 
someone to make an application to the Tribunal. We invite consultees' views as to: 

what they consider that the likely impact of these will be on the number of applications made 
to the Tribunals; and 

whether any particular proposals are likely to result in a large number of new applications being 
made. 

We believe that there is potential for more claims to go to the Tribunal and, therefore, one 
needs to be alive to the Tribunal's already over-stretched resources and the need for additional 
investment in proper training and experienced Tribunal panel members.   
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Consultation Question 102. 

We invite the views of consultees as to how any other aspects of o' r provisional proposals for 
reform of commonhold will affect the position of future owners of commonhold units, either 
positively or negatively.  

We have no further suggestions to offer, beyond the comments and replies to the questions 
above throughout this consultation. 

Consultation Question 103. 

We ask consultees to provide us with any information that they may have of: 

(1) examples of planning agreements which are practicable under leasehold but which 
would not appear to be feasible under our reinvigorated model of commonhold; and 

(2) services within leasehold developments which are being provided at the residents' 
expense, but which, if the development had been set up on a commonhold basis, would 
have been provided, if at all, at public expense. 

We do not know of any such examples, but this is more a question for developers.   

Consultation Question 104. 

We ask consultees to provide us with any evidence they have of management difficulties which 
may arise where a leaseholder-controlled company is the landlord of (or responsible for the 
management of) commercial units; and whether this has affected their rental or capital value. 

We have no such evidence to provide. 

Consultation Question 105. 

Which of the following statements best reflects your views on the provisional proposals in this 
Consultation Paper? 

(1) if these proposals are adopted, then developers will be willing to use commonhold for 
a substantial number of developments. 

(2) Even if these proposals are adopted, developers will not be willing to use commonhold 
unless Government introduces financial incentives for them to do so, either directly by 
offering financial incentives for the developers, or indirectly, by offering incentives for 
purchasers of commonhold units. 

(3) Even if these proposals are adopted, and financial incentives are given, developers will 
not use commonhold for developments unless they are prohibited from selling flats on 
a leasehold basis and they are thus forced to use commonhold. 

This is a difficult question to answer.  The Commission will need to consult direct with 
developers.  However, whilst we applaud the Commission for its innovative approach to some 
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of those issues which have, to date, been sticking points that have failed to persuade 
consumers to take up Commonhold, we suspect that they may not go far enough.  There will 
be a need to persuade developers and lenders to move from a tried-and-trusted leasehold 
system, where the issues, problems and disputes have been the subject of decades of market 
practice and case law to an untested alternative system at a time of an uncertain property and 
economic market.  We, therefore, suspect that an incentive, be it financial, or mandatory 
requirement, will be required. 

Consultation Question 106. 

We invite consultees' views as to: 

(1) what issues prevent the uptake of commonhold; and 

(2) what could or should be done to promote the adoption of commonhold. 

We invite consultees' views as to the extent to which the suggestions for the invigoration of 
commonhold set out in paragraph 16.47 above, and any other suggestions that they may 
make, are likely to result in commonhold being used instead of leasehold. 

Please see our reply above to question 105.  The answer does not lie in increasing consumer 
awareness (although we agree that, whether one is looking at the leasehold or commonhold 
system, there needs to be better communication of the terms of the deal and what it means to 
consumers).  Instead, the issue is ultimately led by whether a developer is willing to start a 
commonhold and, in turn or in tandem with that, whether lenders will accept it as security.  
Without wishing to denigrate them, the ultimate truth is that developers are entering into the 
property market to make money, so a financial incentive (and quite possibly an SDLT or similar 
tax incentive) is key. 

Consultation Question 107. 

We Invite consultees' views as to whether a reformed commonhold regime should treat 
particular issues differently in England and in Wales. Consultees are welcome to share their 
views as to this point here, or in response to questions which we ask throughout the 
Consultation Paper about particular issues. 

We have no further comments to make. 
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The British Property Federation 

1. The BPF represents the commercial real estate sector. We promote the interests of those with a stake in 
the UK built environment, and our membership comprises a broad range of owners, managers and 
developers of real estate as well as those who support them. Their investments help provides essential 
infrastructure and create great places where people can live, work and relax. 

2. The UK’s commercial real estate sector contributes about 5.4% of GDP, and directly employs 1 million 
people, or 6.8% of the labour force. It provides the nation’s built environment and is diversifying from its 
core investment in the nation’s offices, shops, leisure facilities and factories, to support the new economy 
through investments in logistics, healthcare, student accommodation, infrastructure, residential and 
increasingly through Build to Rent investment in new housing.  

3. The Law Commission is conducting a major review of the current law on Commonhold, very aware that 
although the Commonhold Act was introduced in 2002, it has not made any material impact in the 
property market, with fewer than 20 commonholds being created since the commonhold legislation 
came into force. The consultation attempts to find out which aspects of the law of commonhold have so 
far impeded commonhold’s success and ‘to propose reforms to invigorate commonhold as a workable 
alternative to leasehold for both existing and new homes’. This is a major consultation, running to over 
450 pages with over 100 specific questions. In this response, we attempt to answer these questions 
within the context of the BPF membership. This membership includes both landlords of large London 
estates, smaller private investors and developers who have differing concerns.  

4. We understand fully that commonhold, or close variants to it have been almost universally adopted in 
other jurisdictions and an obvious question is ‘why not here’? Whilst we wish to be helpful and 
constructive in our responses, our membership feel strongly that leasehold is not a broken tenure and it 
is flexible enough to deal well with most situations, however complex. We accept that theoretically a 
regime where there is no landlord and tenant relationship, as in commonhold, can be less adversarial as 
all parties are ‘in it together,’ but as we point out is some of our responses, we question whether disputes 
will evaporate to the degree that is suggested in the consultation, and where there is no freeholder as 
duty holder. 

5.  As we point out in our responses, we consider that there are likely to be difficulties in conversion from 
existing structures where there is less than unanimous consent. Retaining leases within a commonhold 
structure rather defeats the object of commonhold, whereas alternatively giving commonhold status to 
non-participating leaseholders, where the ability to recoup their investment by the third-party investors 
appears to be less than guaranteed, suggests that both options put forward in the consultation are 
flawed. 

6. A great deal of thought has gone into the proposals for complex new structures with mixed tenures and 
developments over several phases.  If such structures are to gain traction it is important that both 
developers and funders are comfortable with these proposals and can set up the necessary structures 
from the outset. There must still be some doubt whether the proposals go far enough to satisfy funders 
and provide the necessary flexibility for developers in larger and more complex schemes The 
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overwhelming reaction of our membership is that they wish to continue to have freedom of choice in the 
tenure they use on their schemes. 

7. We welcome the chance to respond to this consultation and look forward to working with the 
Government on developing the policy proposals into real actions.  

Q. 1. In order to protect freeholders, we propose that it should only be possible to convert to commonhold 
if either 

(1) the freeholder consents; or 

(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement and acquire the freehold 
as part of the process of converting to commonhold 

Do consultees agree? 

We agree. Leasehold Reform legislation sets out criteria for the acquisition of a freeholder’s interest and we 
do not consider it necessary or appropriate to widen this for the purposes of creating a commonhold, unless 
as suggested here, the freeholder consents. 

Q. 2. We propose that it should be possible to convert to commonhold without the unanimous consent of 
leaseholders. 

Do consultees agree?  

We understand that the unanimous consent requirement under the existing legislation has created a serious 
barrier to conversion. We are concerned however that if the unanimity requirement is set aside it will leave 
non-participating leaseholders with their existing leases within the commonhold, or alternatively require 
them to take up commonhold title. As we comment in subsequent responses, this may involve extension to 
unlimited title, which may require third party funding, and the provision for securing repayment of such 
funding appears to be uncertain. 

Q. 3. We propose that only leaseholders who are eligible to participate in a collective enfranchisement claim 
should take a commonhold unit and should be in a position to participate in a decision to convert to 
commonhold. 

Do consultees agree?  

We agree. It is right that only those leaseholders with a material financial stake in the building should be able 
to make this decision which will have legal and financial consequences. 

Q.4. If non-consenting leaseholders retain their leases following conversion to commonhold (which we call 
“Option 1”): 

(1) We provisionally propose that it should be possible for conversion to take place with the support of long 
leaseholders of 50% of the flats in the building. Do consultees agree? 

(2) We provisionally propose that non-consenting leaseholders should be provided with a statutory right to 
purchase the commonhold interest in their unit at a later date. Do consultees agree? 
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(3) We provisionally propose that the right to purchase the commonhold interest should replace non-
consenting leaseholders’ statutory rights to obtain a lease extension and to participate in a collective 
enfranchisement. Do consultees agree? 

(4) We invite the views of consultees as to whether a purchaser from a non-consenting leaseholder should 
be required to purchase the commonhold interest, as well as the leasehold interest.  

(5) We provisionally propose that the leaseholders should be able to require the freeholder to take new 
999-year leases over any flats not let to qualifying tenants and that such leases should automatically be 
granted over flats let to statutorily protected non-qualifying tenants and shared ownership leaseholders. 
Do consultees agree? 

(6) We invite the views of consultees as to whether the non-consenting leaseholders’ share of the freehold 
purchase should be capable of being funded: 

(a) by the consenting leaseholders, through the commonhold association which holds the commonhold 
interest; 

(b) by the consenting leaseholders, through a company (owned by them) which acquires the commonhold 
interest; 

(c) by a third-party investor, who acquires a long lease of the commonhold unit superior to the non-
consenting leaseholder’s lease; 

(d) by granting a leaseback to the freeholder (who may be compelled to accept the lease), who acquires a 
long lease of the commonhold unit superior to the non-consenting leaseholder’s lease; and/or 

by any other means. 

We understand that this is not the preferred option put forward in this consultation but if nonconsenting 
leaseholders are to retain their leases under Option 1, then these provisions appear to be the best way of 
protecting their interests. The proposal however will maintain a hybrid management structure which could 
seriously complicate the smooth running of the service charge regime as the leaseholders will retain all of 
their existing Landlord and Tenant Act rights to challenge service charge expenditure, whereas the 
commonhold unit holders will operate under the provisions of the CCS. 

Q.5. If non-consenting leaseholders are to be required to take a commonhold unit following conversion to 
commonhold (which we call “Option 2”): 

(1) We provisionally propose that that qualifying leaseholders of 80% of the flats in the building should be 
required to support the decision to convert. Do consultees agree? 

(2) We provisionally propose that the leaseholders should be able to require the freeholder to take the 
commonhold unit of any flats not let to qualifying tenants and that freeholders should automatically 
become the unit owner in respect of any flats let to statutorily protected non-qualifying tenants and shared 
ownership leaseholders. Do consultees agree? 
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(3) We provisionally propose that it should be possible to place a charge over non-consenting leaseholders’ 
units to recover their share of the initial freehold purchase price upon future sale of their commonhold unit. 
Do consultees agree? 

(4) If consultees do not agree, how should non-consenting leaseholders’ share of the purchase price be 
financed? 

(5) We invite the views of consultees as to who should be able to provide such finance and take the benefit 
of the charge. 

(6) We invite the views of consultees as to whether the charge should be set: 

(a) as a fixed amount, representing the non-consenting leaseholder’s share of the initial freehold purchase; 

(b) as that fixed amount, with interest; 

(c) as that fixed amount, adjusted in line with house price inflation; 

(d) as a percentage of the final sale price, representing the percentage increase in value of the non-
consenting leaseholder’s property interest (from leasehold to commonhold) on conversion; or 

 in some other way. 

We invite the views of consultees as to what priority this charge should have in relation to any pre-existing 
charges. 

This is a complicated set of proposals. In essence we agree that an 80% majority is  reasonable for quorum 
for Option 2 which requires those non-consenting owners to convert to commonhold. We are concerned 
however whether a charge as anticipated in (3) above is fully enforceable. This was discussed at some length 
at the recent Consultation Seminar held at UCL, where concern was expressed that such charges could not be 
enforced within the context of a company limited by guarantee. If third party funders of non-consenting 
owners converting to commonhold do not have a secure route to recoup their investment, then Option 2 will 
not work in practice. 

Q.6. Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-qualifying tenant 
on a variable service charge, is required to take a commonhold unit on conversion under Option 2, we invite 
consultees’ views as to whether:  

(1) a cap should be placed on the amount of commonhold costs which are recoverable from the former 
leaseholder or freeholder, to reflect the costs that are recoverable from the non-qualifying tenant; 

(2) the non-qualifying tenant’s rights should be altered so that he or she no longer has the right to challenge 
service charge costs after they have been incurred, but instead has the same rights to challenge 
commonhold costs as other unit owners; or 

(3) any other approach would fairly protect and balance the competing interests of the leaseholder or 
freeholder, and the non-qualifying tenant. 
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These options show the potential difficulty with changing shared cost recovery regimes in cases of non-
unanimity. On balance we consider that option 2 is to be preferred as otherwise there could be a shortfall in 
recovery by the commonhold association. 

Q.7. Under Option 2, we provisionally propose that: 

(1) those wishing to convert (with less than unanimous consent) should be required to seek the prior 
authorisation of the First-tier Tribunal (Property Chamber) or Residential Property Tribunal in Wales (“the 
Tribunal”); and 

(2) the Tribunal should be required to authorise a conversion to commonhold unless: 

(a) the necessary consents have not been obtained;  

(b) the terms of the CCS do not adequately protect the interests of non-consenting leaseholders; and/or 

(c) the applicants refuse to adopt the Tribunal’s proposed revisions to ensure the CCS sufficiently protects 
the interests of non-consenting leaseholders.  

Do consultees agree? 

We agree. These provisions should provide the necessary protection in cases of less than unanimous consent. 
As we comment elsewhere, for Option 2 to work in practice it will be necessary for third party funders to be 
satisfied that their investment is secure.  

Q.8. We provisionally propose that on conversion to commonhold, tenancies granted for 21 years or less 
should continue automatically on conversion and that the consent of such tenants should not be required 
in order to convert to commonhold. 

Do consultees agree? 

We agree. 

Q.9. We invite consultees’ views as to whether it should be possible for charges to transfer automatically 
from the leasehold title to the commonhold unit title on conversion to commonhold, without requiring 
lenders’ consent. 

The options are very fully explored in the consultation. Mortgage lenders need to be convinced that a 
commonhold unit title offers enhanced or at least equivalent security over a leasehold title. It may initially be 
necessary for Government to underwrite or guarantee such title (as occurred in America when condominium 
was introduced, and mortgagees were suspicious of commonhold-equivalent units). Here as there it is 
anticipated that once the title is understood, mortgagees may well recognise commonhold as adequate 
security.  

Q.10. We have set out two options for setting the threshold of leaseholder support which should be required 
to convert to commonhold. The first would be to require leaseholders (who are qualifying tenants under 
enfranchisement legislation) owning at least 50% of the flats in the building to consent, provided non-
consenting leaseholders are able to retain their leasehold interest on conversion to commonhold (Option 
1). The second would be to require leaseholders (who are qualifying tenants under enfranchisement 
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legislation) owning at least 80% of the flats in the building to consent, on the basis that non-consenting 
leaseholders are required to take a commonhold unit on conversion (Option 2).  

We invite consultees’ views as to whether they prefer Option 1 or Option 2.  

We invite consultees’ views as to any other options for setting the threshold of leaseholder support for 
conversion, other than Options 1 and 2, which strike an appropriate balance between the interests of those 
wishing to convert and non-consenting leaseholders and provide a mechanism for financing the freehold 
purchase. 

We consider that Option 2, with the safeguards for non-consenting leaseholders that are set out in the 
consultation, is to be preferred. If commonhold is to work as a tenure going forward then maintaining 
leasehold title within this new structure is likely to cause difficulties, as differing statutory regimes apply in 
areas such as service charge consultation and recovery, amongst others. 

In the light of the difficulties outlined in our previous responses to both Option 1 and Option 2, it has been 
suggested that an Option 3, that is retaining the status quo of requiring unanimous consent, might in the end 
be the preferred route for conversion. 

Q.11. We provisionally propose that, where the freeholder refuses to consent to conversion, the 
leaseholders will need to follow the collective enfranchisement process to purchase the freehold in order to 
convert to commonhold.  

Do consultees agree? 

We agree. The enfranchisement process will allow the leaseholders to acquire freehold title to the building 
and they then can then decide whether to convert this to commonhold title. 

Q.12. We provisionally propose that, to simplify the procedure for converting to commonhold, any consents 
given in support of the conversion should not automatically lapse after 12 months.  

Do consultees agree? 

We invite consultees’ views as to whether leaseholders should be able to withdraw their individual consent 
to conversion after the Claim Notice has been served, or whether leaseholders should be required to make 
a collective decision no longer to proceed with the conversion. 

We are well aware of the time delays that can occur in a collective enfranchisement process and the 
procedure of acquiring the freehold and converting to commonhold is likely to be subject to similar or more 
delays. In any group enterprise there may be changes in ownership and intended participation over time. As 
is pointed out in the consultation, the participation agreement will often dictate individual’s rights in the 
process. Substitution may be possible if an individual withdraws consent and withdrawal from the conversion 
should be a collective not an individual decision. 

Q.13. We provisionally propose that (in addition to the freeholder) it should be possible for leaseholders 
who are in the process of acquiring the freehold by collective enfranchisement, to apply to HM Land Registry 
to create a new commonhold.  

Do consultees agree? 
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We provisionally propose that, where a lender has consented to a conversion to commonhold on the 
condition that it will be granted new security over the commonhold unit after conversion, a deed of 
substituted security provided to HM Land Registry will act as sufficient evidence that this condition has been 
fulfilled.  

Do consultees agree? 

We agree. 

Q.14. Where the freehold of the building is owned by the leaseholders collectively through a freehold 
management company (a “FMC”), we provisionally propose that the common parts of the building should 
be transferred to a new commonhold association as part of the process of conversion to commonhold 
(rather than the FMC changing its articles to become a commonhold association, where this is possible).  

Do consultees agree? 

We agree. As the consultation points out, this is the simplest solution in these circumstances. 

Q.15. We invite consultees’ views as to whether, taking into account our provisional proposals set out in 
questions 11 to 14, the conversion procedure would operate satisfactorily. 

We invite consultees’ view on what changes could be made to simplify the procedure and make it more 
cost-effective. 

We consider that the conversion procedure should operate satisfactorily based on the provisional proposals. 
We do query however whether in practice there will be a major take up of conversion to commonhold where 
leaseholders have already acquired long leases and have effective freehold ownership through a freehold 
company. This has been referred to as ‘commonhold lite’ 

Q.16.We provisionally propose that any new management structure needs to meet the following objectives: 

(1) Provide the ability to separate out the management of a variety of different interests within the same 
development, in particular by: 

(a) differentiating voting rights, so that those affected by a decision are entitled to participate in making 
that decision, and no one else is able to do so; and 

(b) allowing shared costs to be allocated in different ways to ensure that only those benefitting from a 
service pay for it.  

(2) Provide a framework which can be used to regulate the relationship between more than one building 
where there are shared areas, such as shared car parks or gardens. 

(3) Strike an appropriate balance between standardisation and flexibility. 

(4) Facilitate consumer protection to ensure that abuses that have arisen in the residential leasehold 
context cannot be transposed into commonhold. 

Do consultees agree?  
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Are there any other objectives which should be added to the list above? 

We agree. One of the main failings of the existing commonhold legislation is the inability to segregate costs 
and recovery into separate columns so that services are only paid for by those who benefit from them. In 
more complex developments the need for multi column service charges is unavoidable and decision making 
on expenditure must equitably follow the liability for specific costs. 

Q.17. We provisionally propose that commonholds with sections (which are not individual corporate bodies) 
should be introduced as a management structure to make commonhold workable for more complex 
developments.  

Do consultees agree?  

If consultees do not agree, do consultees prefer either the flying commonhold model or layered 
commonhold model? If so, how do consultees suggest addressing the issues with these models?  

Are consultees aware of any other options we should be considering? 

The consultation correctly points out the difficulties that are likely to arise either with the flying commonhold 
model or the layered commonhold model. We agree that a commonhold with sections, as explained, is likely 
to prove the simplest and most workable structure for more complex developments. 

Q.18. We provisionally propose that it should be optional, rather than mandatory, for a section committee 
to be set up for each section in a commonhold. 

Do consultees agree? 

If consultees disagree, which powers do consultees think should be given compulsorily to those committees? 

We agree. The options are fully explored in the consultation and we agree with the conclusion. 

Q.19. We invite consultees’ views as to whether delegation to section committees should be collateral or 
exclusive; whether this should vary for different powers; or whether it should be for each commonhold to 
decide. 

The consultation argues, to us convincingly, that collateral delegation provides a framework for oversight of 
section committees by directors, which may help encourage good management by section committees. 

Q.20. We invite consultees’ views as to whether: 

(1) directors should be able to revoke or alter the powers delegated to a section committee as they wish;  

(2) section committees affected by an alteration of delegated powers should be given the ability to apply 
to the Tribunal; or 

(3) the directors should have to apply to the Tribunal in order to alter or revoke a delegation. 

On balance we favour option (2). 
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(Q.21) We provisionally propose that a new section should be able to be created by: 

(1) the developer, at the outset; and 

(2) the commonhold association at a later date.  

Do consultees agree? 

If the commonhold association is allowed to create sections after it has been set up, we provisionally 
propose that this decision should be approved by special resolution, with the additional requirement that 
at least 75% of the total votes held by the unit owners who would be part of the new section must have 
been cast in favour of creating the section. 

Do consultees agree? 

We provisionally propose that unit owners affected by the introduction of a new section should be given 
the option of applying to the Tribunal. 

Do consultees agree? 

We agree to these proposals. The creation of sections within commonholds avoids the need for additional 
directors as there will only be one commonhold for an entire development. This being the case, there needs 
to be both flexibility in the ability to create new sections where appropriate, but also to provide protection 
to those affected by such new sections. 

Q.22. We provisionally propose that qualifying criteria for sections should be introduced, so that sections 
can only be created to give separate classes of vote to: 

(1) residential and non-residential units; 

(2) non-residential units, which use their units for significantly different purposes; 

(3) different types of residential units (such as flats and terraced houses); 

(4) separate blocks in the same development; and 

(5) other premises falling within the commonhold which, in the interests of practicality and fairness, should 
form a separate section. 

Do consultees agree? Are there any other criteria which consultees feel should be added to the list? 

We agree and reiterate our answer to Q. 21 above. 

Q.23. We provisionally propose that it should be possible for sections to consist of a single unit. 

Do consultees agree? 

We agree. As is pointed out, this would cover a development where there is only one commercial unit but a 
number of residential units. 
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Q.24. We provisionally propose that to combine two or more sections, a special resolution of the 
commonhold association should be required. Additionally, 75% of the votes cast by the unit owners in the 
sections that are to be combined must have been in favour. 

Do consultees agree? 

We provisionally propose that unit owners affected by sections being combined should be given the right 
to apply to the Tribunal as an additional protection. 

Do consultees agree? 

We provisionally propose that there should be no criteria which must be met before two or more sections 
in a commonhold can be combined. 

Do consultees agree? 

We agree. These provisions should provide for flexibility but also protect those who may be adversely 
affected. 

Q.25. We invite consultees’ views as to whether statutory development rights should apply automatically 
so as to avoid the need to reserve express rights in the CCS.  

We invite consultees’ views as to whether such statutory rights should be drawn widely to include all 
matters which are likely to apply in commonhold developments, including (but not limited to) the right to 
add land, to make consequential variations to commonhold contributions and voting rights, and rights of 
access.  

The options are explored in the consultation and we agree with the conclusion that statutory development 
rights should be drawn widely and would include matters which are likely to apply in all commonhold 
developments as set out. 

Q.26. We provisionally propose that there should be no specific statutory provisions for the appointment of 
developers’ directors. Instead, a developer’s ability to appoint directors should depend on the number of 
units it retains. 

Do consultees agree? 

We provisionally propose that developers should be able to exercise all voting rights associated with the 
units of which they are the registered owners. 

Do consultees agree? 

We agree. 

Q.27. Currently, the Commonhold Regulations place certain restrictions on a developer’s exercise of 
development rights: 

(1) the developer must not exercise rights in a way which would interfere unreasonably with unit owners’ 
enjoyment of their units or their ability to exercise rights granted by the CCS; 
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(2) the developer may not remove land from the commonhold which forms part of a unit unless the owner 
of that unit provides written consent; 

(3) any damage caused to the commonhold land by the developer should be remedied as soon as reasonably 
practicable; and 

(4) The developer may not exercise development rights if the works for which the right was granted have 
been completed (excluding the developer’s right to market units). 

We invite consultees’ views as to whether any further restrictions should be introduced on the use of 
development rights: in particular, whether a time limit should be imposed on the exercise of these rights 
(and if so, what this time limit should be). 

We agree with the restrictions outlined. In (4) the development rights cannot be exercised when the works 
for which the right was granted have been finished. We agree that these rights should be time limited to end 
when the works to a particular phase of the development have been completed. There may however need to 
be easements or other mechanisms in place to allow for additional statutory services etc to be laid in 
completed sections of a multi-phase development. Funders will not lend on such developments if developers 
can be held to ransom on completed development phases when supplementary works or passage of services 
are required on or under completed development phases.  

Q.28. We provisionally propose that “anti-avoidance” provisions should be introduced to ensure that the 
developer does not attempt to secure a greater degree of control by: 

(1) taking powers of attorney from the purchasers (or seeking to control votes in any other way); or  

(2) attempting to control how unit owners vote by inserting terms in the purchase contracts. 

Do consultees agree? 

We agree. 

Q.29.  We invite consultees’ views as to what advantages there are (if any) of the transitional period in the 
registration procedure for new commonhold developments. 

As we understand it, such a transitional period in the registration procedure allows for flexibility in the final 
scope and timing of a multi-phase development. This appears sensible with the vagaries of planning, funding 
and the state of the market. 

Q.30. We invite consultees’ views as to whether any requirements of company law (such as to make an 
annual confirmation statement, and to file accounts) should be relaxed for commonhold associations. 

It is understated that directors must comply with company law, but this should be subject to the lowest level 
requirements. It is crucial that very effort should be made to avoid a commonhold association being struck 
off for non-compliance. 

Q.31. We invite consultees’ views as to whether there are particular difficulties in applying CVAs to 
commonhold associations. 
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We invite consultees’ views as to whether the CVA procedure needs any adaptations to make it more 
relevant and effective in dealing with commonhold associations in financial difficulties. 

A CVA, as explained in the consultation could well be an appropriate mechanism in cases of likely insolvency, 
as it should give more time and opportunity to resolve financial difficulties without a commonhold becoming 
irretrievably insolvent. 

Q.32. We provisionally propose that it should not be possible for creditors directly to petition for a 
commonhold association to be wound-up, and a liquidator appointed. Instead, a petition could lead to the 
court appointing a commonhold administrator, who would carry out the necessary duties. 

Do consultees agree? 

We provisionally propose that a commonhold administrator should then be able to petition for the 
association to be wound-up only if the commonhold association is irretrievably insolvent. 

Do consultees agree? 

We agree and echo our response to Q.31 above. 

Q.33. We provisionally propose that the law should be clarified to ensure that there is a presumption that, 
on the insolvency of a commonhold association, a successor association should usually be appointed. 

Do consultees agree? 

We invite consultees’ views as to whether there are circumstances in which it would not be appropriate for 
the court to appoint a successor association and, if so, what these circumstances are. 

We provisionally propose that the court should have discretion as to whether to impose conditions for a 
successor association to be appointed. 

Do consultees agree? 

We invite consultees’ views as to: 

(1) what conditions might be imposed; and 

(2) if the court’s discretion is to be structured, what factors the court should take into account. 

We have no specific proposals to put forward but agree that every attempt should be made or allowed for a 
successor association to be appointed. 

Q.34. We provisionally propose that, if a liquidator is appointed to wind up a commonhold association, he 
or she should not be able to demand further contributions from the unit owners to reduce the level of 
indebtedness of the association. 

Do consultees agree? 
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We provisionally propose that, if a liquidator is appointed to wind up a commonhold association, he or she 
should not be able to demand further contributions from the unit owners to make up for the shortfall in 
contributions from members who are bankrupt or from whom it is impossible to recover their contributions. 

Do consultees agree? 

We agree. 

The limited liability concept is central to these proposals. 

Q.35. We provisionally propose that it should be possible for the CCS to impose restrictions on the short-
term letting of units. 

Do consultees agree? 

We invite consultees’ views as to how to ensure that any restriction on short-term letting does not prevent 
units being rented in the private or social rented sector. In particular: 

(1) in relation to the private rented sector, we invite views on whether any restriction imposed by a CCS 
should be confined to lettings made for less than six-months, or for any other specified period; 

(2) in relation to the social rented sector, we invite views on whether any restriction imposed by a CCS 
should not be able to apply to particular landlords, such as registered providers of social housing and 
housing associations, or whether there are other ways of ensuring that such lettings cannot be prohibited 
in the CCS. 

One of the main purposes of commonhold is to give democratic rights to the management of a shared 
building. If the CCS is drawn up to effectively prevent Airbnb style subletting, then this a democratic choice. 
It should not however be used to prevent social housing within a development as operated by registered 
providers. 

In the spirit of democratic choice, if due to changing ownership within the commonhold and a greater 
understanding of the ‘sharing economy’ the local rules should allow for a change of policy on this subject if it 
is voted for.  

Q.36. We provisionally propose that event fees should be prohibited within commonhold, except for any 
specific circumstances expressly permitted by statute. 

Do consultees agree? 

We invite consultees’ views as to whether an exception to the proposed prohibition on event fees should be 
made for specialist retirement properties within commonhold. 

We invite consultees’ views as to whether there are any other circumstances (apart from specialist 
retirement properties) in which event fees should be permitted within commonhold. 

We agree provided a reasonable charge can be made for assembling and providing information packs for sale. 
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Q.37. We invite consultees’ views as to whether any further restrictions should be put in place to limit which 
local rules may be added to the CCS. 

We do not consider that further restrictions should be put in place such as those to limit permitted use or 
ownership of a unit. The protection is that a majority would be required to effect any changes. 

Q.38. We provisionally propose that a higher threshold for amending the CCS should be introduced, which 
may apply to some or all local rules. 

Do consultees agree? 

We invite consultees’ views as to: 

(1) what voting threshold should be required to amend local rules;  

(2) when there should be a right to apply to the Tribunal in relation to amendments of the CCS; and  

(3) whether the threshold should be the same for amending all local rules, or whether rules should be 
differentiated. If consultees are of the view that rules should be differentiated, we invite views as to how 
the threshold for introducing a rule in an area on which the CCS is currently silent should be determined. 

There is considerable discussion in the consultation on this issue. Whereas in a lease the relationships and 
‘rules’ are set out and are essentially immutable, under commonhold it is possible by democratic vote to 
change some of the local rules. The threshold on each type of issue should be catered for in the CCS.  

Q.39. We provisionally propose that the mandatory provisions of the CCS should be contained in the 
regulations, but not be reproduced in the CCS.  

Do consultees agree? 

If so, we invite consultees’ views as to whether the directors of the commonhold association should be under 
a duty to provide copies of the most up-to-date standard provisions contained in the regulations, along with 
a copy of the CCS, to any new purchasers, and should provide copies of the updated standard provisions to 
all unit owners as and when changes are made. 

We agree. The provision of this information is important so that all unit holders are aware of the standard 
provisions. 

Q.40. Should our provisional proposals to introduce sections be implemented, we provisionally propose that 
it should be possible to add schedules to the CCS, where the rights and obligations applying to a specific 
section can be collated. 

Do consultees agree? 

We agree. 
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Q.41. We invite consultees’ views as to whether there are any new terms, other than those we have asked 
about in this Consultation Paper, which should be added to the prescribed terms of the CCS (that is, rules 
which should apply to every commonhold, rather than local rules which can optionally be adopted by 
individual commonholds). 

We have no specific terms to add. 

Q.42. We provisionally propose that the procedure for the election of directors of a commonhold should be 
simplified, so that the prescribed articles of association provide that directors should be elected at a general 
meeting, and also may be co-opted by the existing directors. 

Do consultees agree? 

We agree. 

Q.43. We provisionally propose that, if a commonhold association cannot find members able and willing to 
serve as directors, and is also unwilling to appoint professional directors, any member of the association 
should be able to apply to a court or tribunal for professional directors to be appointed, who would then be 
paid by the association. 

Do consultees agree? 

We provisionally propose that, if members should be able to make such an application, then someone with 
a mortgage or other charge over a unit should also be able to do so. 

Do consultees agree? 

We provisionally propose that, if it should be possible for an application to appoint directors to be made, it 
should be heard by the First-tier Tribunal (Property Chamber) (in Wales, the Residential Property Tribunal). 

Do consultees agree? 

We consider that the likely difficulty in appointing or maintaining directors may well be the most challenging 
issue in these proposals. We understand from our consultation with our membership, particularly with the 
residential management committee, that the issue of personal liability of directors (uninsurable in the case 
of criminal Health and Safety issues) makes such an appointment unattractive to many. 

We understand that Company Law requires the appointment of directors and without such the company 
cannot continue, so the appointment and maintenance of directors is crucial to the workability of 
commonhold, but we feel it necessary to express our concern as indicated above. 

Q.44. We invite consultees’ views as to whether a problem is likely to arise whereby a single investor, or a 
group of investors, who own a majority of units, run a block in their own interests in order to “squeeze out” 
other owners. 

If it is felt that problems are likely to arise, then we invite consultees’ views as to the following: 

(1) whether the concept of “persistent failure to comply with the CCS in some material respect”, offers a 
satisfactory basis upon which a court or tribunal could intervene on an application by a unit owner; 
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(2) whether such applications should be made to the court or the Tribunal; 

(3) whether, the court or Tribunal should have the power to appoint directors, and to make the 
supplementary orders set out in paragraph 9.48 above, should they be required; 

(4) whether it would be necessary for the court or tribunal to exercise continuing supervision over the 
directors who were appointed; and 

(5) whether other solutions could be used to address the difficulty. 

We agree that the Tribunal is best placed to deal with these difficult situations. 

Q.45. We seek consultees’ views on whether their experience with other leaseholder-controlled companies 
(Freehold Management Companies, Residents’ Management Companies and right to manage companies) 
leads them to believe that provisions for proxy voting may be abused, and, if so, in what way or ways. 

We further seek consultees’ views on whether any such abuses could be prevented or mitigated by: 

(1) a restriction on the number of proxy votes that any individual might hold; or 

(2) Some other device (please specify). 

We have no specific knowledge of these problems. 

Q.46. We provisionally propose that legislation should deem that the commonhold association has an 
insurable interest in the parts of the building which are owned by the unit owners. 

Do consultees agree?  

We provisionally propose that legislation should require the commonhold association to reinstate or rebuild 
(as appropriate) the whole of a horizontally-divided building – including the parts owned by the unit owners 
– in order to satisfy the indemnity principle within insurance law. 

Do consultees agree? 

We invite consultees’ views as to whether any other legal difficulties would arise in arranging buildings 
insurance for commonholds which have not been addressed by these proposals. 

We agree with these proposals. 

Q.47. We provisionally propose that the CCS should be amended so as to require that either a copy of the 
buildings policy and schedule, or sufficient details of it, should be supplied to all unit owners on or before 
they acquire a unit, and whenever the terms of the policy change. 

Do consultees agree? 

We provisionally propose that the commonhold association should confirm to unit owners and their 
mortgage lenders that the insurance is in existence on an annual basis, and when reasonably required at 
other times. 
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Do consultees agree? 

We agree as amongst other things this information will be required by mortgagees lending on a commonhold 
unit. 

Q.48. We invite consultees’ views as to whether public liability insurance (that is, insurance against liability 
as an occupier and also as a property owner) is likely to be generally available for commonhold associations. 

If it is generally available, we provisionally propose that details of minimum cover, permissible exclusions 
and excesses, and so on, should be prescribed in regulations to be made by the Secretary of State. 

Do consultees agree? 

We agree as this will be required as a minimum comfort for the protection of the directors. 

Q.49. We provisionally propose that the commonhold community statement should contain an express 
power for the commonhold association to take out directors’ and officers’ insurance. 

Do consultees agree? 

We agree. 

Q.50. We provisionally propose that the provisions in the prescribed commonhold community statement 
requiring the repair of the common parts should be extended to require also “renewals”; that is, the 
replacement of “like with like” if something should be beyond economic repair. 

Do consultees agree? 

We provisionally propose that the installation of adequate thermal insulation should be deemed to be a 
repair. 

Do consultees agree? 

We provisionally propose that it should be possible for the repairing obligations required by the CCS to be 
supplemented by a local rule requiring a higher standard of repair, if appropriate. 

Do consultees agree? 

We provisionally propose that, with horizontally-divided buildings (so including all flats), matters relating 
to the internal repair of units should be left to local rules. 

Do consultees agree? 

We provisionally propose that with vertically-divided buildings (that is, all houses, whether detached, semi-
detached or terraced) all matters relating to repair (whether internal or external) of the units should be left 
to local rules. 

Do consultees agree? 
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We agree in principle to these provisions. The distinction between repair and improvement in leasehold 
service charges has often led to litigation and prevented a sensible level of upgrading and modernisation of 
blocks, such as installing double glazing and other thermal insulation measures. These provisions seek to avoid 
such arguments going forward and are to be welcomed. 

Q.51. We invite consultees’ views as to whether rights of entry are best left to local rules, or whether rights 
of entry should be prescribed. 

If rights of entry are prescribed, we invite consultees’ views as to whether it is necessary to make a 
distinction between different types of buildings. 

If it is necessary to distinguish between different types of building, we invite consultees’ views as to: 

whether the distinction should be between those that are horizontally-divided, and those that are vertically-
divided; and 

if some other distinction is more appropriate, what that should be. 

We invite consultees’ views as to what, in each case, the appropriate rights of entry would be. 

We consider that the right of entry is a necessary management requirement when other units are or are likely 
to be damaged by incidences within another unit. Provided such rights are used in the course of proper 
management then there should not be a difficulty in framing these rights according to particular buildings, 

Q.52. We provisionally propose that the commonhold community statement should be amended to provide 
that alterations to the common parts which are incidental to internal alterations made by a unit owner to 
his or her own unit should not require the consent of the members by an ordinary resolution. 

Do consultees agree? 

We provisionally propose that the giving of consent to such proposals should be delegated to the directors. 

Do consultees agree? 

We invite consultees’ views as to whether: 

“minor alterations to the common parts” should be defined as we have outlined at paragraph 9.137 above; 
or  

some other criterion could be adopted to distinguish minor alterations from those which should continue 
to require the consent of an ordinary resolution by the members. 

We agree. 

Q.53. We invite consultees’ views as to whether existing long-term contracts have been a problem which 
leaseholders have encountered. 

If they have, then we further invite leaseholders to let us have examples. 
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Long term contracts should provide value for money as well as continuity. We are aware of cases where such 
contracts have become uncompetitive over time with annual cost increment and in such cases, there should 
be provision for termination or early retendering. 

Q.54. We provisionally propose that commonhold associations should be given the right, within a set period 
from the date when the unit owners take effective control of the commonhold association, to cancel 
contracts which were entered into by the association before that date. (It would be necessary to define 
these terms so as to exclude the scenario where the units were “sold” to associates of the developer). 

Do consultees agree? 

We provisionally propose that a “long-term contract” should be defined as a contract which must run for 
more than 12 months. 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

We provisionally propose that a commonhold association should have to exercise this right within six 
months from the commonhold coming under the effective control of the unit owners (being actual “arms-
length” purchasers of the units). 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

We agree. 

Q.55. We invite consultees’ views as to the difficulties that can arise when the long-term contract includes 
the hire of equipment which remains the property of the contractor and which they have reserved the right 
to remove if the contract should be terminated. We would appreciate any examples of contracts involving 
the hire of equipment, or of long-term contracts generally, that consultees are able to provide. 

We are aware of incidences of items of electronic equipment such as entry phones and electronic cabling 
being leased on long term contracts by developers rather than forming part of the development cost. This is 
clearly inappropriate as it should properly form part of their build cost expenditure rather than falling on the 
occupiers going forward. 

Q.56. We provisionally propose that the proposed contributions to shared costs should require the approval 
of the members of the commonhold association. This approval would generally be given by a resolution 
passed in a general meeting, though it could be passed by the written procedure. 

Do consultees agree? 

We provisionally propose that this approval should be given by an ordinary resolution (over 50% majority), 
rather than by a special resolution (at least 75% majority). 

Do consultees agree?  

We invite consultees’ views as to the suggestion that if the proposed level of contributions failed to secure 
approval, the level of contributions required in the previous financial year should continue to apply. 
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We invite consultees’ alternative proposals to address the issue of what should happen if the directors’ 
proposed level of commonhold contributions fail to obtain approval. 

We agree these proposals which appear to be sensible and democratic. In our experience cash flow is the 
issue that most concerns those who are responsible for organising and for the payment of shared costs and 
delay or prevarication in settling an agreed budget should be avoided by the implementation of these sensible 
provisions. 

Q.57. We provisionally propose that it should be possible for the CCS to include, as a local rule, an index-
linked “cap” on the amount of expenditure which could be incurred on the cost of improvements. 

Do consultees agree? 

We provisionally propose that it should be possible for the CCS to include, as a local rule, an index-linked 
“cap” on the amount of expenditure which could be incurred annually on the cost of “enhanced services”, 
as described in paragraph 10.40(1). 

Do consultees agree? 

We provisionally propose that if a CCS contained such a “cap”, then it could be removed only with the 
unanimous consent of the unit owners, or with the support of 80% of the available votes, and the approval 
of the Tribunal. 

Do consultees agree? 

We provisionally propose that any application by a unit owner to challenge proposed expenditure should 
be made before it was incurred, and expenditure should not be open to challenge later. 

Do consultees agree? 

We agree to all the above proposals. Whilst there should be the ability to implement ‘enhanced services’ in 
some cases, there must likewise be protection from overambitious proposals without proper consultation 
and support. 

It is a common theme in these proposals on expenditure that a challenge can be made before expenditure is 
incurred but not after. This is intended to prevent protracted contention on expenditure and the withholding 
of contributions which has been all too often been the case in leasehold service charge regimes. 

Q.58. We provisionally propose that it should be compulsory for a commonhold association to have some 
form of reserve fund. 

Do consultees agree? 

We provisionally propose that the scheme for the financing of the commonhold should continue to 
distinguish between contributions for shared (current) expenditure, and contributions to the reserve fund 
or funds.  

Do consultees agree? 
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We provisionally propose that no minimum annual contribution towards the reserve fund should be 
specified. 

Do consultees agree? 

We invite consultees who do not agree to suggest how a requirement for minimum contributions might 
operate. 

We provisionally propose that the directors of commonhold associations should be able to set up such 
designated reserve funds as they see fit. 

Do consultees agree? 

We provisionally propose that it should also be possible for the members of a commonhold association to 
require, by ordinary resolution, that a designated reserve fund or funds should be set up. 

Do consultees agree? 

We provisionally propose that designated reserve funds should be protected from enforcement action by 
creditors, unless their claim relates to the specific purpose for which the designated reserve fund was set 
up.  

Do consultees agree? 

We provisionally propose that designated reserve funds should continue to receive equivalent protection if 
the commonhold association should be subject to insolvency proceedings. 

Do consultees agree? 

We provisionally propose that it should be possible to change the designation of a designated reserve fund 
only by a resolution supported by 80% of the members, and with the approval of the Tribunal. 

Do consultees agree? 

We invite consultees’ views as to whether the directors (or the members in a general meeting) should be 
able to “borrow” from a reserve fund in order to meet a shortfall in meeting other expenditure, and, if so, 
what safeguards, if any, would be appropriate. 

We provisionally propose that the proposed annual contributions to the reserve fund or funds should be 
approved by the members in the same way as the contributions to current expenditure, and, if possible, at 
the same time. 

Do consultees agree? 

We consider these proposals sensible. Reserve funds are an important element in the smooth running of 
shared costs and solve many cash flow issues if properly constituted. There should also be the ability to 
“borrow” from such funds in extremis if there is no other cash flow available to settle accounts.   
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Q.59. We provisionally propose that it should be possible to allocate to individual units within a 
commonhold different percentages that it must contribute towards different “heads” of cost.  

Do consultees agree? 

We invite consultees’ views as to whether each commonhold should have total flexibility in how different 
costs are allocated, or whether there should be any limitations on their ability to do so. 

Differential or multi column service charge schedules are commonplace in complex leasehold arrangements 
and provided they are equitable this should cause no difficulty within commonholds. 

Q.60. We provisionally propose to retain the possibility of varying the percentage of expenditure allocated 
to each unit, by amending the CCS by special resolution. Such amendments would remain subject to a unit 
owner’s right not to have a significantly disproportionate amount of the contributions to shared costs, or 
the reserve funds, allocated to his or her unit. 

Do consultees agree? 

We invite consultees’ views as to whether:  

it is likely to be fair and workable to consider any proposed variations to contributions to shared costs, and 
the reserve funds, on the basis that the originally allocated percentage was fair; and  

safeguards need apply only if the allocated percentage is altered. 

We invite consultees’ views as to whether internal floor area would offer a satisfactory default basis on 
which to allocate financial contributions in purely residential commonholds. 

We invite consultees’ views as to whether internal floor area would offer a satisfactory default basis on 
which to allocate financial contributions in commonholds which include (a) commercial and residential units 
and (b) commercial units of different kinds. If not, we invite views on alternative methods. 

We would need to be persuaded that floor area apportionment was not the fairest method of apportionment 
of cost. 

Q.61. We provisionally propose that the current scheme for the issue of a Commonhold Unit Information 
Certificate (“CUIC”) on the sale of a unit should in its essentials be retained. 

Do consultees agree? 

We invite consultees’ views as to whether the possibility of further contributions (emergency contributions, 
or contributions to the reserve fund or funds) falling due after the issue of a CUIC is likely to present practical 
problems to conveyancers. 

We provisionally propose that, once a CUIC has been issued, an incoming unit owner should not be liable 
for further contributions which fall due, unless the commonhold association or its agent has notified the 
current owner’s conveyancers of the further liabilities. 

Do consultees agree? 
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We provisionally propose that the maximum fee for a commonhold association to issue a CUIC should be 
set by regulation and kept under review. 

Do consultees agree? 

We invite consultees’ views as to whether the lack of any sanction or convenient remedy for the failure on 
the part of the commonhold association to issue a Commonhold Unit Information Certificate within the 
prescribed 14-day period is likely to cause problems in practice. 

We further invite consultees’ views on how best this may be resolved. 

We invite consultees’ views as to whether a Commonhold Unit Information Certificate should be conclusive 
once issued; or whether it should be possible for it to be amended if an error is spotted after it has been 
issued. 

We further invite consultees’ views on what problems would arise in practice if a Commonhold Unit 
Information Certificate could be amended; and on how these might be addressed. 

[This is more of a legal issue but from a management perspective it appears reasonable that an incoming unit 
holder is protected from unquantified costs he had not been appraised of] 

Q.62. We invite consultees’ views as to whether the need for unit owners to obtain the consent of their 
mortgage lender to support the commonhold association granting a fixed or floating charge is likely to be 
a significant difficulty in raising emergency funding. 

If consultees consider that there might be difficulties, we invite views on what measures could be put in 
place to alleviate these difficulties, including whether the Tribunal should be able to override a mortgage 
lender’s refusal to give consent. 

[Again, this is more of a legal issue, but one must assume that mortgagees will be disincentivised to lend on 
commonholds if the Tribunal has powers to override their lending protocols] 

Q.63. We provisionally propose that express provision should be made for a commonhold association to 
grant a floating charge.  

Do consultees agree? 

We provisionally propose that a charge over the common parts or a floating charge should only be able to 
be granted when either: 

The unit owners unanimously consent to the charge: or 

80% of the unit owners consent to the charge, and approval is obtained from the First-tier Tribunal (Property 
Chamber) or the Residential Property Tribunal Wales.  

Do consultees agree? 

We agree. 
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Q.64. We provisionally propose that it should be possible for a commonhold association (having obtained 
the requisite consent) to grant a charge over part of the common parts. Where such a charge is granted, 
the part of the common parts so charged may be registered with a separate title number. 

Do consultees agree? 

We agree. 

Q.65. We provisionally propose making an exception to the prohibition on residential leases over seven 
years, and leases granted at a premium, for shared ownership leases which contain the fundamental 
clauses prescribed by Homes England in England or the Welsh Government in Wales.  

Do consultees agree? 

We agree. 

Q.66. We provisionally propose that in new commonhold developments, the model shared ownership lease 
should require the shared ownership leaseholder to comply with all terms of the CCS.  

Do consultees agree? 

We provisionally propose that shared ownership leaseholders in new commonhold developments should be 
able to exercise all the votes of the commonhold association in place of the shared ownership provider, 
apart from a decision to terminate, which should be exercised jointly with the provider.  

Do consultees agree? 

We provisionally propose that shared ownership leaseholders in new commonhold developments should 
not have the same statutory rights as other leaseholders to challenge service charge costs or to be consulted 
on works and contracts exceeding a certain amount. 

Do consultees agree? 

We provisionally propose that, in new commonhold developments, on purchasing 100% of the value of the 
commonhold unit, the shared ownership leaseholder should be transferred the commonhold title of the unit 
and should become a member of the commonhold association. 

Do consultees agree? 

On the basis that commonholds are likely to include shared ownership leaseholders, these provisions appear 
to be sensible in giving those occupiers voting rights and the ability to challenge expenditure but these voting 
rights to be limited to reflect their status as ‘part owners’. When they have staircased to 100% it is equally 
right that they should become members of the commonhold association. 

Q.67. We provisionally propose that in a building which has converted to commonhold, the shared 
ownership provider should have voting rights in the commonhold association. Delegation of voting rights 
to the shared owner will be possible on a voluntary basis, but not mandatory. 

Do consultees agree? 
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We provisionally propose that, in a building which has converted to commonhold, the staircasing provisions 
of any existing shared ownership leases should continue to operate in the same way. On staircasing to 
100%, the shared owner will therefore remain a leaseholder. 

Do consultees agree? 

We provisionally propose that after having staircased to 100% of the value of the leasehold flat, the shared 
ownership leaseholder should have a statutory right to purchase the commonhold unit and become a 
member of the commonhold association. 

Do consultees agree? 

We agree. 

Q.68. We invite consultees’ views as to whether an exception to the ban on residential leases over seven 
years is needed to accommodate better community land trusts and co-operatives within the commonhold 
model. 

We have no knowledge and experience of these and can make no relevant comment. 

Q.69. Aside from shared ownership leases, community land trusts and housing co-operatives, are consultees 
aware of any other forms of affordable housing which it is not possible, or would be difficult, to 
accommodate in the current commonhold system? 

See our answer to Q.68 

Q.70. We provisionally propose that an exception to the prohibition on residential leases of over seven years 
or granted at a premium should be made for lease-based home purchase plans regulated by the Financial 
Conduct Authority.  

Do consultees agree? 

See our answer to Q.68 

Q.71. We provisionally propose that customers of lease-based home purchase plans in new commonhold 
developments should not have the same statutory rights as other leaseholders to challenge service charge 
costs or to be consulted on works and contracts exceeding a certain amount. 

Do consultees agree? 

We agree.  

Q.72. We ask consultees for their views and experience of how the relationship between a bank and a 
customer who is purchasing property through a lease-based home purchase plan is, or can be, preserved 
following a collective enfranchisement. 

We have no particular knowledge of this type of tenure, but we reiterate our answer to Q.71 that part owners 
should not necessarily have the same rights as unit owners in a commonhold.  
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Q.73. We provisionally propose that the commonhold association should not be able to prevent a unit 
owner or tenant from pursuing direct legal action against another unit owner or tenant. Instead, the 
association should have the right to notify the unit owner or tenant that it reasonably considers the claim 
to be frivolous, vexatious or trivial or that the matter complained of is not a breach of the CCS. 

Do consultees agree? 

We agree. 

Q.74. We provisionally propose that a failure to use the forms which accompany the commonhold dispute 
resolution procedure, or forms to the same effect, should not automatically prevent a claim from 
progressing.  

Do consultees agree? 

We agree. 

Q.75. We provisionally propose that referral to an ombudsman should not be a mandatory part of 
commonhold’s dispute resolution procedure. Instead, it could be used on an optional basis, instead of, or 
alongside, other forms of alternative dispute resolution.  

Do consultees agree? 

We provisionally propose that membership of an approved ombudsman scheme should no longer be a 
requirement for commonhold associations, and that, instead, commonhold associations should be able to 
decide whether or not to become a member of an ombudsman scheme. 

Do consultees agree? 

We agree. 

Q.76. We provisionally propose that, where the dispute resolution procedure has not been followed, any 
court or tribunal, which subsequently considers the dispute, should have full discretion to disregard the non-
compliance, or to order the parties to take any steps it considers appropriate, in accordance with its general 
case management powers.  

Do consultees agree? 

We agree. 

Q.77. We invite consultees’ views as to whether the current commonhold dispute resolution procedure 
should be transferred to a pre-action protocol. 

We support this proposal. 
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Q.78. We provisionally propose that the jurisdiction of the First-tier Tribunal (Property Chamber) in England 
and the Residential Property Tribunal Wales should be extended to cover disputes arising within a 
commonhold.  

Do consultees agree? 

We agree. If the Tribunal is to be used in the various ways proposed in this consultation it will be necessary 
for it to be staffed up appropriately to deal with such matters. 

Q.79. We invite consultees’ views as to whether the prescribed CCS should include a provision that, where 
a unit owner or tenant breaches the rules of the CCS, the unit owner, or tenant, should be required to 
indemnify the other unit owners and the commonhold association for any losses they reasonably incur as a 
result of the breach. 

We agree. 

Q.80. Elsewhere in this Consultation Paper we provisionally propose that it should be possible for a unit 
owner (or owners) to apply to the First-tier Tribunal (Property Chamber) in England or the Residential 
Property Tribunal Wales to challenge a decision of the commonhold association in the following 
circumstances: 

Where the commonhold association approves a budget, which will result in costs above a threshold (set in 
the CCS) being incurred on works or enhanced services; 

Where the minority are outvoted on a decision to vary the local rules of the CCS; 

If the directors of the association delegate powers to a committee which has been set up to represent a 
section of the commonhold, and the unit owners in the section wish to prevent the directors revoking or 
amending these powers; 

Where the unit owner, or owners, are opposed to the introduction of a new section or the combination of 
two or more sections. 

We invite consultees’ views as to whether there are any other circumstances in which it would be 
appropriate to provide a unit owner (or owners) with a right to challenge a decision taken by the 
commonhold association. 

We reiterate our answer to Q.78 

Q.81. We invite consultees’ views as to the extent to which the following factors should be taken into 
account by the First-tier Tribunal (Property Chamber) and the Residential Property Tribunal Wales when 
deciding whether or not to grant a remedy to a unit owner who challenges a decision taken by the 
commonhold association: 

Whether or not the unit owner(s) making the application voted against the decision complained of or had 
a good reason for not doing so.  

Whether the decision complained of needs to have a particular impact on the unit owner (or owners) and if 
so, what degree of impact.  
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The reason behind the decision taken by the commonhold association, for example, whether the decision is 
in the best interests of the commonhold and/or is proportionate to the impact on the unit owner in question.  

We also invite consultees’ views on whether the same factors would be relevant in all of the circumstances 
set out in Consultation Question 80 where a unit owner may have the right to apply to the First-tier Tribunal 
(Property Chamber) or the Residential Property Tribunal (Wales). 

We consider that the factors set out above should be taken into account. 

Q.82. We provisionally propose that on an application by a unit owner challenging a decision of the 
commonhold association, the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal 
(Wales) should be able to allow the decision to stand or annul the decision. If the First-tier Tribunal (Property 
Chamber) or the Residential Property Tribunal (Wales) allows the decision to stand, we propose that the 
Tribunal should be able to attach conditions to its decision.  

We agree. 

Q.83. We invite consultees’ views as to whether the commonhold association should be provided with 
enhanced powers to address non-financial breaches of the CCS. 

If so, what should these powers be? 

A range of powers provided to the equivalent of commonhold associations in other jurisdictions is explored 
in the consultation. These range from fines, to exclusion from recreational facilities, to injunctions. It is 
conceded that powers available under general law may not be sufficient but the power to force the sale of a 
unit for a ‘gross breach’ is considered too draconian. 

Q.84. We provisionally propose that a statutory cap should be introduced on the rate of interest which may 
be charged by the commonhold association on late payments of commonhold contributions.  

Do consultees agree? 

We agree 

Q.85. We provisionally propose that a commonhold association should have an automatic statutory charge 
over commonhold units for the payment of commonhold costs.  

Do consultees agree? 

We provisionally propose that if the commonhold association has an automatic statutory charge over 
commonhold units for the payment of commonhold contributions, this charge should take priority over all 
other charges (such as a mortgage over the property). 

Do consultees agree? 

We understand that this provision is probably necessary for an association to enforce recovery of costs. It 
remains to be seen whether mortgagees are enthusiastic in becoming second chargees in such circumstances. 
The consultation suggests that mortgagees will see the sense in this proposal, as it could help prevent 
insolvency of an association and ought to allow the building to be kept in good repair and condition, which 
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shortage of funds due to non-payment by unit holders might prevent. Unless mortgagees are happy to provide 
funding to unit holders however, the popularity of commonhold as a tenure must be in some doubt. 

Q.86. We provisionally propose that, before taking action to enforce a charge over a commonhold unit, the 
commonhold association should be required to follow a pre-action protocol. We envisage that the protocol 
will require the association to provide prescribed information to the defaulting unit owner and make 
reasonable attempts to agree a repayment plan.  

Do consultees agree?  

We invite consultees’ views as to what steps the association should be required to take as part of this 
protocol. 

We provisionally propose that where the commonhold association wishes to enforce a charge over a 
commonhold unit by selling the unit, it should always be necessary for the association to apply to court for 
an order for sale.  

Do consultees agree? 

We provisionally propose that the court should only be able to order the sale of a unit where the amount 
owing to the commonhold association exceeds a certain amount.  

Do consultees agree? 

We invite consultees’ views as to what this amount should be and on what factors the court should take 
into account when deciding whether to order the sale of a unit. 

We provisionally propose that where the sale of a unit is ordered, the court should appoint a receiver to sell 
the unit and distribute the proceeds of sale. 

Do consultees agree? 

We provisionally propose that where a receiver is appointed to sell a commonhold unit, the receiver should 
distribute the proceeds of sale in the following way.  

The receiver should be paid his or her costs of arranging the sale of the property.  

The commonhold association should be repaid any outstanding amounts of commonhold contributions, plus 
any interest and costs awarded by the court. 

Any other party who has an interest secured against the unit, such as a mortgage lender, should be repaid. 

Any remaining amount should then be returned to the defaulting unit owner.  

Do consultees agree? 

We provisionally propose that any tenancies granted out of a unit should continue to exist following an 
order for sale.  
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Do consultees agree? 

We agree these proposals. 

Q.87. We provisionally propose that voluntary termination of a commonhold should be possible with either: 

(1) unanimous support; or  

(2) the support of 80% of the available votes plus the approval of the court. 

Do consultees agree?  

We provisionally propose that on an application for voluntary termination the court should have discretion 
to decide whether to allow the voluntary termination to take place, as well as the terms on which it may 
do so. 

Do consultees agree? 

If the court has discretion as to whether to allow voluntary termination, we invite consultees’ views as to 
the following issues:  

(1 whether it would be useful to include factors to guide the court’s discretion; 

(2) whether the factors mentioned in paragraph 15.52 should be taken into account; 

(3) whether the court should be directed to consider the amount of support there is for voluntary 
termination over and above the 80% required; and 

(4) whether others should also be included. 

We invite consultees’ views as to whether increasing the role of the court would sufficiently address the 
issue of the final terms of the termination statement not being acceptable to those who supported the 
termination resolution. 

We provisionally propose that an application for voluntary termination should be heard by the court (rather 
than by the First-tier Tribunal (Property Chamber), or in Wales the Residential Property Tribunal Wales).  

Do consultees agree? 

We agree these proposals.  

Q.88. We provisionally propose that where a commonhold is divided into sections, any vote on voluntary 
termination would need to be taken in sections, and whether it was unanimous or received at least 80% 
support would have to be determined by section. 

Do consultees agree? 

Where a commonhold is not divided into sections, we provisionally propose that it should be possible for 
part of the commonhold to be reconstituted following voluntary termination. 
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Do consultees agree? 

We provisionally propose that reconstitution should require 100% support of the unit owners in the part to 
be reconstituted, or at least 80% support and an application to the court. 

Do consultees agree? 

We agree. 

Q.89. We provisionally propose that if any statute provides that a landlord should be entitled to recover 
possession of a property if he or she can prove an intention to demolish or reconstruct the building, such a 
requirement should also be satisfied if it can be proved that the commonhold association has that intention. 

Do consultees agree? 

We invite consultees’ views as to what further provision, if any, should be made to address the position of 
tenants on voluntary termination of the commonhold 

We agree. We assume that tenants would have a right to compensation for any loss. 

Q.90. We provisionally propose that it should be clarified that mortgage lenders and other secured lenders 
will retain their secured interest in the commonhold units until the commonhold in its entirety is sold. 

Do consultees agree? 

We provisionally propose that mortgage lenders and other secured lenders should automatically have legal 
standing to make applications to the court during the termination process with a view to protecting their 
interests. 

Do consultees agree? 

We provisionally propose that it should be made clear that, if a unit is subject to negative equity, any 
shortfall should be met personally by the owner of the unit and should not be covered by other unit owners.  

Do consultees agree? 

We invite consultees’ views as to any other ways in which the interests of mortgage lenders and other 
secured lenders may require protection on the voluntary termination of a commonhold. 

If commonhold as a tenure is to be attractive to mortgage lenders it will be necessary to protect their interests 
on insolvency of a commonhold. It is also necessary to protect unit holders against the insolvency of other 
unit holders. 

Q.91. We provisionally propose that the CCS should not be required to specify the share of the proceeds of 
termination that each unit owner is to receive on termination. 

Do consultees agree? 
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We provisionally propose that it should be possible for the unit owners to specify the share of the proceeds 
of termination that each unit owner is to receive on termination (or some method of ascertaining it) in the 
CCS. 

Do consultees agree? 

We provisionally propose that the power to decide an application to disapply a provision in the CCS which 
determines the distribution of proceeds of sale on termination should lie with the Tribunal.  

Do consultees agree? 

We invite consultees’ views as to whether: 

guidance should be provided to the court or Tribunal as to how it should exercise its discretion; and 

if guidance should be provided, what factors the court or Tribunal should take into account. 

We invite consultees’ views as to whether: 

the existing rules of the Insolvency Court would be adequate to deal with valuation issues which arise on 
the voluntary termination of a commonhold, or need to be supplemented by Commonhold Insolvency Rules; 

all issues involving the valuation of commonhold units on termination should be referred to the Tribunal 
(and, if so, whether that would cause any unnecessary delays); 

if valuation issues are referred to the Tribunal, the Tribunal should be able to appoint a single valuer. 

We provisionally propose that, if a commonhold is substantially destroyed, but remains solvent, for the 
purposes of the termination statement, the units should be valued on the basis of the best estimate that 
can be made of their pre-damage value. 

Do consultees agree? 

We invite consultees’ views as to any other issues that might occur in the valuation of units if all or some of 
them have been partly or entirely destroyed. We also invite any suggested solutions. 

This is a complex series of questions on difficult subject. It is a legal issue, but it may have to invoke the 
Insolvency Court in such circumstances if the issues are beyond the experience of the Tribunal. 

Q.92. We provisionally propose that if the process of voluntary termination should begin, but it should 
subsequently turn out that the commonhold is in fact insolvent, the same protections should be given to 
the assets of the individual unit owners as would have applied if the process had begun as an involuntary 
insolvency. 

Do consultees agree? 

We invite consultees’ views as to whether the value of the individual units should be preserved for the unit 
owners if the commonhold is substantially destroyed; and, if so, how this can be achieved. 
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We agree. Every effort should be made to reconstitute the commonhold to preserve the value of the unit 
owner’s investment. The threat of frozen or unsaleable units should act as a spur to find resolution in such 
cases. 

Q.93. We invite consultees’ views as to whether, and how, any aspects of our provisional proposals to 
reform the law of commonhold will affect the position of existing owners of commonhold units, either 
positively or negatively. 

As is suggested the number of existing commonholds is so small, any effect of the new proposals will be 
minimal, but insofar as the new proposals make the management tasks easier such as enforcement of the 
payment of commonhold contributions and the necessity of sinking funds, then the effect should be positive. 

Q.94. What advantages do you think commonhold could offer over leasehold? 

As is extensively pointed out in the consultation, the revised commonhold proposals should make the 
ownership and management of multi-occupied properties simpler and less contentious and the conveyancing 
of units should be quicker and cheaper. Leasehold has served the English ownership system reasonably well, 
but it is no coincidence that almost all of the rest of the world operates a commonhold based ownership 
system, and there appears to be little animus to convert or reconvert to a leasehold system.  

Q.95. We ask consultees to provide us with information about the time spent in reading through and 
considering the terms of leases of residential flats: 

when acting for a prospective purchaser; 

when acting for a prospective purchaser and mortgage lender;  

when acting for a mortgage lender on a re-mortgage; 

when some dispute arises within a leasehold block of flats as to responsibility for repairs and maintenance, 
calculation of the service charge, and similar disputes. 

In each case we also invite consultees to give us some idea of the cost that would thereby be incurred to the 
client. 

We further invite their views as to whether time is likely to be saved in reading through and considering the 
terms of the parts of the CCS which may be varied. 

We invite consultees to share with us their experience of commonhold-type arrangements in other 
countries. Is there scope for savings of time to be made? If so, what would be the estimated time saved on 
a typical transaction? 

We are not in a position to supply specific data, but we must assume that standardised documentation will 
make conveyancing quicker and cheaper as the time involvement by conveyancers should be materially 
reduced. Our membership has commented that an alternative would be to standardise leasehold 
documentation, but this seems unlikely unless some form of statutory provision is introduced. 
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Q.96. We ask consultees to provide us with information about the prevalence of, and costs incurred in, 
disputes caused by the terms of one or more residential leases being inconsistent with the terms of another 
lease (or other leases) within a building or development. We further invite their views as to whether our 
provisional proposals for commonhold will reduce the scope for costs to be incurred in interpreting a 
commonhold community statement. 

[As above] 

Q.97. We ask consultees to provide us with information about the sort of difficulties that can arise owing 
to the difficulty in varying and updating the terms of leases: 

if the leases are varied as a conveyancing transaction which does not give rise to a dispute; and 

if the leases are varied as a result of an application to the Tribunal (whether the application was made 
because it was contested, or because it was the most convenient way of implementing the variation). 

If you have figures – whether they relate to the costs incurred, or the amount of time spent – then please 
let us have them. 

We further invite consultees’ views as to whether our proposals regarding the amendment of local rules by 
resolution of the commonhold association will reduce the costs which are incurred, when compared with 
the costs incurred under (1) or (2) above. 

[As above] 

Q.98. We invite consultees to provide us with information about costs generated by service charge disputes. 
We further invite their views as to whether, and by how much, our provisional proposals for commonhold 
will reduce the incidence of disputes and the costs that will be incurred in equivalent disputes over 
contributions to shared costs. 

There is a virtually open-ended ability of lessees to query or prevaricate on payment of service charge costs, 
which can lead to a tribunal hearing with detailed expert witness statements. The costs of such can 
outweigh the principle sum at issue. It is to be hoped that the commonhold proposals will sidestep such a 
process and if so, they are be welcomed. 

Q.99. We invite consultees to provide us with information about costs generated when forfeiture 
proceedings need to be used to enforce payment of service charges. We further invite their views as to 
whether our provisional proposals for commonhold will reduce the costs that will be incurred if a 
commonhold association needs to seek an order for sale. 

In our experience the threat of forfeiture will cause mortgagees to pay up which is generally a quick and 
easy solution. Under a commonhold regime this option does not exist and seeking an order for sale is likely 
to be a more complicated procedure. It remains to be seen whether mortgagees will react to such a threat 
in the same timely and low-cost manner as under the current regime. Actual forfeiture is rare, but the threat 
of such acts as a spur to payment.  

Q.100. We invite consultees’ views as to: 
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whether cases before tribunals are likely to prove more or less expensive than similar cases before courts; 
and 

whether (apart from service charge disputes, which we have already addressed in Consultation Question 
98) there appears to be more or less scope for disputes within commonholds which result in litigation, when 
compared with leasehold developments. 

Cases before tribunals should be cheaper and quicker than before courts and it is to be hoped that there is 
less scope litigation within commonholds than with leasehold developments. 

Q.101. We are provisionally proposing several new grounds upon which it would be possible for someone 
to make an application to the Tribunal. We invite consultees’ views as to: 

what they consider that the likely impact of these will be on the number of applications made to the 
Tribunals; and  

whether any particular proposals are likely to result in a large number of new applications being made. 

There seems to be considerable scope for dissatisfied minorities to approach the tribunal in the commonhold 
regime. This may well lead to an increase in applications. We assume that if this is the case, tribunals will soon 
work out protocols to deal with most of these applications and thus deal with the majority of them in a timely 
fashion.  

Q.102. We invite the views of consultees as to how any other aspects of our provisional proposals for reform 
of commonhold will affect the position of future owners of commonhold units, either positively or 
negatively. 

We understand this to refer to costs and benefits of commonhold generally. If the proposed democratic 
regime operates successfully, the parties are aligned, and the directors are representative of the unit holders 
as a whole, one can foresee positive benefits and, in all likelihood, reduced costs against a comparable 
leasehold structure. The ownership documentation is likely to be simpler, more standardised and easier to 
understand and interpret. The costs of conveyancing should likewise be reduced due to this standardisation. 

However, one can similarly foresee situations where directors are hard to appoint or are not aligned with the 
membership and where there is no freeholder as duty holder to act in last resort. In such cases the advantages 
of commonhold may be considerably more marginal.   

Q.103. We ask consultees to provide us with any information that they may have of: 

examples of planning agreements which are practicable under leasehold, but which would not appear to 
be feasible under our reinvigorated model of commonhold; and 

services within leasehold developments which are being provided at the residents’ expense, but which, if 
the development had been set up on a commonhold basis, would have been provided, if at all, at public 
expense. 

We have no specific information, but we note the comments made by Berkeley Group in response to the Call 
for Evidence and which are set out in paras 16.36 and 16.37 of the Consultation. 
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Q.104. We ask consultees to provide us with any evidence they have of management difficulties which may 
arise where a leaseholder-controlled company is the landlord of (or responsible for the management of) 
commercial units; and whether this has affected their rental or capital value. 

 It is obviously extremely undesirable if predominantly commercial investments are managed by residential 
managing agents appointed by a residentially controlled company. Inevitably managing agents will follow the 
instructions of their instructing client, which if this is residential committee will inevitably be slanted towards 
their aspirations, rather than the commercial parts. It is quite invidious to expect managing agents  to act as 
arbitrators between sections, as they owe their professional duty to their instructing client in such 
circumstances. 

Q.105. Which of the following statements best reflects your views on the provisional proposals in this 
Consultation Paper? 

(1) If these proposals are adopted, then developers will be willing to use commonhold for a substantial 
number of developments. 

(2) Even if these proposals are adopted, developers will not be willing to use commonhold unless 
Government introduces financial incentives for them to do so, either directly by offering financial incentives 
for the developers, or indirectly, by offering incentives for purchasers of commonhold units. 

(3) Even if these proposals are adopted, and financial incentives are given, developers will not use 
commonhold for developments unless they are prohibited from selling flats on a leasehold basis and they 
are thus forced to use commonhold. 

Despite the attractions of commonhold which are well set out in this consultation, we reluctantly conclude 
that (2) best reflects our views. It may well be that once such incentives have shown the benefits of this 
new tenure in the market then it will be possible to row back on such incentives, but we do not think that 
commonhold will be the preferred method of marketing developments without initial incentives. 

Q.106. We invite consultees’ views as to: 

what issues prevent the uptake of commonhold; and 

what could or should be done to promote the adoption of commonhold. 

We invite consultees’ views as to the extent to which the suggestions for the invigoration of commonhold 
set out in paragraph 16.47 above, and any other suggestions that they may make, are likely to result in 
commonhold being used instead of leasehold. 

As we have suggested throughout this response, the current leasehold system is well embedded and is 
generally fit for purpose. The existing commonhold legislation has failed to find significant support although 
the current proposals go a long way to mitigate some of the existing barriers. We believe that the most likely 
use of commonhold will be with new developments but there is a need to convince developers and 
mortgagees of the benefits of this tenure. If, as is suggested in this consultation, these benefits are material  
as to cost of transfer, democratic input in the management of buildings and the reduced likelihood of litigation 
because the tenure is designed to be cooperative rather than adversarial, then there seems every reason that 
once commonholds are operating under the new system, then new leasehold developments may fall away as 
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consumer choice will dictate the preferred tenure. This situation is still some considerable distance in the 
future. Our membership feels very strongly that prescription requiring the use of commonhold is not the 
solution. 

Q.107.  We invite consultees’ views as to whether a reformed commonhold regime should treat particular 
issues differently in England and in Wales. Consultees are welcome to share their views as to this point here, 
or in response to questions which we ask throughout the Consultation Paper about particular issues. 

We have no comment to make on this. 
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Introduction  

The Building Societies Association (BSA) represents all 43 UK building societies, as well 
as 4 credit unions. Building societies have total assets of over £400 billion and, 
together with their subsidiaries, hold residential mortgages of over £320 billion, 23% 
of the total outstanding in the UK. They hold over £280 billion of retail deposits, 
accounting for 19% of all such deposits in the UK. Building societies account for 37% of 
all cash ISA balances. They employ approximately 42,500 full and part-time staff and 
operate through approximately 1,470 branches. 

The BSA has prepared this response in consultation with members, rather than 
answering each individual question we have provided a general response from the 
perspective of mortgage lenders.  

 

General Comments 

The BSA welcome the opportunity to respond to this consultation on reinvigorating 
commonhold, which goes hand in hand with the wider programme of leasehold reform. 

Fewer than 20 commonholds have been created since the Commonhold and Leasehold 
Reform Act 2002.  This can be contrasted to over 4 million leasehold properties, we firmly 
believe that government should continue to prioritise and focus on addressing onerous lease 
terms suffered by some leaseholders.  It is important that commonhold is not seen as a 
panacea for the issues with leasehold but instead be another option alongside a better 
functioning leasehold market. 

We must not forget that leasehold as a tenure works for many leaseholders and not lose sight 
of the fact that some leaseholders are happy with the current system and may not be 
attracted to being part of a commonhold association. We are aware of examples of the friction 
caused where flat owners in small blocks have become joint freeholders or elect to self-
manage, there are many cases where owners welcome the “objectivity” of having a separate 
freeholder. 

The debate over commonhold needs to be much better informed. There is a large education 
piece required to understand the potential pros and cons of commonhold, not just for existing 
and potential property owners, but also for the various property professionals involved on the 
purchasing process. 

There continues to be a perception that a major reason for the failure of commonhold is 
lenders unwillingness to lend on this type of tenure.  This is both unfair and a lazy argument, 
previous research undertaken by the BSA indicated that 57% of building societies lending in 
England and Wales would be willing to accept commonhold.  Other members have told us 
they would consider lending on this tenure however process design and upskilling of staff 
would be wasted in the current market due to the lack of supply.   

Government could play a role in getting all involved in the property chain together to explore 
this further, as without the support of all parties commonhold may again struggle to gain any 
traction.    

The BSA continue to be a strong advocate of leasehold reform and we remain supportive of a 
commonhold approach that works for all.  We are pleased that the Law Commission has 
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attempted to address lender concerns within this paper however we remain unconvinced that 
the proposals will encourage more lenders to lend on commonhold.  

 

Enforcement/Dispute resolution 

 

We welcome the proposals around adequate insurance and the provision of a reserve fund to 
ensure the maintenance and long term stewardship of a development.  However we caution 
that payment to reserve fund would be classed as a committed expenditure and therefore 
used by mortgage lenders to calculate affordability of a mortgage and how much they will lend 
to an individual.  It is therefore important that these charges remain proportionate.  

The proposal for a commonhold association to automatically have a first charge over a 
commonhold unit in case of the non-payment of commonhold contributions would not be 
acceptable by our members.  Clearly there needs to be a mechanism that ensures each unit 
holder pays their fair share however this should not take priority over a lenders security. 

Most parties agree that the current law around “lease forfeiture” is disproportionate and not 
fit for purpose, commonhold clearly has an advantage over leasehold in this respect.  
However, we would continue to urge this archaic law be revisited and fully support the Law 
Commission’s work in this area. 

Section 14.50 gives an example of how a commonhold association would lose out financially in 
the absence of a 1st charge.  However, from a lenders perspective if you turn this example on 
its head, i.e. a property with a high loan to value with little equity it would be the lender who 
loses out financially.  The absence of a 1st charge would mean lenders having to consider this 
additional risk which could limit appetite for higher loan to value lending on commonhold 
properties.   

 

Voluntary termination/Insolvency of a commonhold 

 

We would welcome more clarity around a lenders position in the event of a commonhold 
association being voluntarily being wound up.  In the absence of a 1st charge it is crucial that 
lenders have confidence in their security.  This needs to be explored further with our members 
and we welcome the Law Commission arranging a further roundtable for lenders. 

In terms of insolvency 7.57 states: 

“There appears to be a presumption in section 51(4) of the 2002 Act that a successor 
association will be appointed; we think that this presumption should be made more explicit” 

7.58 goes on: 

“It appears that there may be a power in section 52(4)(d) of the 2002 Act for the court to 
impose conditions before a succession order can be made, allowing a successor association to 
take over from the insolvent association. We provisionally propose that this power should be 
clarified so as to ensure that it is not used as a way of undermining the principle that a 
successor association is not liable for the debts of the previous association, except in clearly 
defined circumstances”. 

We agree that clarity is required here to ensure the appointment of successor associations in 
the event of insolvency and we are supportive of 7.63 which states: 

“Additionally, we do not think that the liquidator should be able to demand further 
contributions to cover: 
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(1) Reducing the level of insolvency; or 
(2) Requiring solvent members to make up the shortfall in contributions from members 

who are bankrupt or from whom it is impossible to make a recovery.” 

  

Conversion to commonhold 

 

We note the two options proposed in the consultation to help enable conversion of leasehold 
properties to commonhold, unfortunately we are not supportive of either proposal. 

Option 1 - requires at least 50% of leaseholders to support it, so essentially a development 
could have a mix of commonhold and leasehold properties.  Our members carry out extensive 
credit/property risk work before agreeing to lend against a property.  In this scenario they 
have lent on the basis of the entire development being leasehold and have not accounted for 
a mixed development which would bring considerable uncertainty as an untested concept.  A 
mixed development would certainly bring a great level of complexity for buyers, lenders and 
conveyancers. 

Option 2 - would require the support of 80% of leaseholders and essentially convert all lease 
arrangements to commonhold.  This is not a viable option for mortgage lenders and 
leaseholders as essentially they would be forced to accept their security converting from 
leasehold.  This would mean a lender who makes a commercial decision not to lend on 
commonhold could be placed in the unacceptable position of being forced to accept their 
security changing tenure.   

Lenders should retain the right to object to a conversion as the 1st charge holder and the 
independent commercial decision to either adopt commonhold or chose not to should be 
respected.  Any compulsion would have unintended consequences which could lead to a much 
more cautious approach to property risk and lending generally which could have a wider 
impact.   

  

 

Conclusion: 

We continue to believe that Commonhold has some advantages over leasehold such as; no 
time-limited ownership, removal of lease forfeiture, no onerous leasehold conditions.  These 
current proposals still leave an element of doubt and uncertainty amongst our members, 
more engagement and flexibility in the proposals will be needed to find a solution that is fair 
on the property owner and the lender. 

If commonhold were to be “reinvigorated” it must be accepted that there will be an adaption 
period for the property market.  Buyers currently pay a premium for conveyancing of 
leasehold property due to the added complexity, how do we ensure they do not pay a further 
premium for commonhold purchases?  There also seems to be an assumption that costs will 
reduce for homeowners under a commonhold structure, home owners will still be required to 
contribute to the up keep of the property and in addition pay towards a reserve fund which 
means this may not be the case. 

Lenders rely heavily on valuer’s expertise when lending, valuers rely on comparables to value 
property, with there being so few commonhold developments this task is very challenging. 



 

Reinvigorating Commonhold: The Alternative to Leasehold Ownership www.bsa.org.uk 
@BSABuildingSocs 

5 

 

We appreciate a great deal of effort and resource has been placed in this work, however 
without the support of developers in adding to commonhold supply we feel this good work 
could be a wasted effort. 

We are happy to discuss any of the above points in more detail. 

 

 

 

 

 

  
 

 

 





From:
To: LAWCOM Property and Trust
Cc:
Subject: Consultation response on Commonhold CP241
Date: 08 March 2019 18:17:07

Dear Sirs

We welcome the initiative of the Law Commission (on Terms of Reference from the
Government) to re-invigorate the law of commonhold. We have considered your Consultation
Paper (CP241) and set out in this letter our response to your proposals.

We believe that a properly designed alternative form of ownership for community property
should be supported. However, it should be offered as an alternative to the current ownership
structures; not compulsorily imposed. Ultimately, the market will decide whether commonhold
will gain traction in consequence of the advantages it is said to have over the leasehold system;
to date, it has failed to do so.

Chapter 3: Conversion from leasehold to commonhold

We accept the principle that conversion from leasehold to commonhold should be possible
either (i) where the freeholder consents or (ii) following (or as part of) a collective claim made
under the Leasehold Reform, Housing and Urban Development Act 1993. However, the latter
option raises issues for us which follow, at least in part, from the uncertainty of the proposals
(and options) for reform in the recent consultation paper on enfranchisement (CP238).

One such proposal is that, as a freeholder, we could be required by enfranchising leaseholders
against our will to take lease-backs on (i) non-residential premises (ii) vacant residential units (iii)
residential units not held by qualifying tenants and (iv) residential units held by non-participating
qualifying tenants. The consequence is that we may find ourselves obliged to retain “ownership”
of the greater part of a building, both in terms of value and space when we would not want to.

We are concerned to ensure that the commonhold regime would in such circumstances properly
protect the interests of all.

We object to compulsory leasebacks on collective claims for the reasons set out in our response
to consultation question 31 in CP238. However, any leaseback, whether voluntary or compulsory
(and any subsequent “conversion” of the leaseback), should only be on the basis that its terms
ensure that both pre-existing powers of management over, and the value of retained parts are
not diminished.

We do not consider that the proposals in this Chapter achieve that. Indeed, the proposal in
“Option 2” that our freehold interest should ultimately be converted into a loosely defined
statutory charge is unacceptable. We appreciate the problems in allowing conversion only where
there is unanimous consent from all those who have an interest in the building. However, your
paper demonstrates the inherent difficulties in trying to provide for conversion on any other
basis. This problem is exacerbated by potentially obliging the freeholder against his will to retain
a significant interest in a building. It is hard to see how that can be achieved without prejudicing
the legitimate property interests of the freeholder.

The paper does not address the issue of development value on a “collective and conversion”;
particularly in the context of the proposal in CP238 that leaseholders could elect to accept a
restriction on development to inhibit the payment of development value on a collective claim. A



restrictive covenant in existence prior to conversion should be carried over. At the time it was
agreed there would have been a division of interests influenced by that restriction and it would
be inequitable to change that.

Chapter 4: procedure

Again, it is important that any procedure should not be so “simplified” that it fails to protect
those with interests in the building. We do not believe that preparation of a Commonhold
Community Statement (CCS) should be limited simply to those qualifying tenants in the building
who participate in the claim (or conversion) nor that the CCS should not be prepared prior to the
claim being made.

If a freeholder is required to retain a significant interest in the building, they should have the
right to be party to the decision-making process which determines the future management
structure of that building. Otherwise it is inequitable.

Chapter 5: Mixed-use and multi-block developments

Although this Chapter is concerned with development, it needs to be remembered that
conversion of existing buildings can also involve mixed-use; this appears to have been largely
overlooked in Chapter 3. We certainly support the proposal to establish ‘sections’ to overcome
the problems associated with flying or layered commonholds, although it is important to
establish (i) who has the right to set up a section (ii) that the section is given appropriate powers
and (iii) that a commonhold association cannot seek to control say a commercial unit by simply
refusing to establish a section or section committee.

Furthermore, if a freeholder is compulsorily required on conversion to retain an interest in the
building, then he should be able to require a section to be established in respect of that interest
so it is not in an unfair position compared to pre-conversion.

Chapter 6: development rights

Development rights cannot be time limited; as developers, we do not generally sell but, where
we do, we will want to judge market timing and any risk we might lose our development rights
before we have finished a development is unpalatable. That would also discourage development
more widely.

In addition, development rights for estate common parts should extend to internal areas
retained by developers until either the end of the development or developers choose to release
them. We accept that there is necessarily a balance to be achieved between certainty for the
purchaser and flexibility for the developer in those cases where we sell.

It seems to be assumed that, in all developments, the units established will necessarily be sold.
In many cases, units are not sold following a development, but retained for short-term letting.
The Build to Rent sector growth is evidence of this. Commonhold would not necessarily be a
suitable form of land tenure in those circumstances.

Chapter 8: the Commonhold Community Statement

We are concerned that the proposals do not provide sufficient safeguards to ensure that “local
rules” cannot be changed in such a way that the change (i) has a material impact on the value of
a unit or (ii) is oppressive to a minority.





We apologise if you have received this communication in error. If you are not the intended recipient(s) please
note that distribution
or use of this email or the information in it, which is for the exclusive use of the intended recipient(s), is
prohibited and may be
unlawful and you should not disclose, copy, print or rely on the content.

Think before you print 
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Reinvigorating commonhold: the alternative to leasehold ownership 
Law Commission Consultation – December 2018 
 
Response from Churchill Retirement Living 
 
 
Introduction 
 
 
Churchill Retirement Living is a family-run British company which was founded in 1994 and has 

over 130 purpose-built retirement developments across the UK.   

 

Churchill is the second biggest provider of private, owner-occupied retirement housing in the UK 

and its developments collectively number over 6,000 apartments, all of which are sold on a 

leasehold basis. 

 

Accordingly, this submission is principally concerned with the implications for specialist retirement 

living and the particular characteristics that apply to the way it is funded and the extent to which 

there may be any appetite amongst older people for taking on the responsibilities that come with 

forming a commonhold association. 

 

With regard to leasehold, Churchill Retirement Living believes that leasehold has an important 

role in the mix of property tenures that should be available to people, and that the terms applied 

to leasehold sales should be completely fair, transparent and easily understood by purchasers.   

 

We do not subscribe to the view that leasehold needs to be replaced, instead we think it should 

be improved as is currently underway, and that emerging alternatives such as commonhold will 

need to be judged on the extent to which they ultimately find favour with house buyers.   

 

Funding and Supply of retirement developments 

 

In line with our submission of January 2019 following the consultation on leasehold 

enfranchisement, it is important to recognise the fundamental role leasehold has in funding 

retirement living developments in the UK.   

 

Specialist retirement housing differs significantly from mainstream housing in that the community 

lifestyle, which people choose to buy into, by necessity requires communal areas which are 

extensive and which sit outside the footprint of an individual Owner’s apartment.  These 

communal areas typically include an Owners’ Lounge, guest suites, treatment rooms and staff 

accommodation.   
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The provision of space for these communal facilities and their construction has to be paid for and 

by law the service charge cannot cover this.  Most retirement housing providers, including 

Churchill, rely on a reasonable annual ground rent with increases linked to RPI.   

 

The ground rent income is capitalised which then creates a source of funding to the developer 

to help meet the cost of providing the communal areas.  The need for this additional funding 

requirement has been accepted in the recent MHCLG consultation on leasehold reform and was 

implicit in the Law Commission’s acceptance of the role event fees play for some retirement 

developers.   

 

If leasehold was no longer permitted for retirement developments in favour of commonhold 

clearly the funding derived from ground rents would no longer be available with the result being 

a sharp drop in the number of retirement apartments being built at a time when demand is 

already outstripping supply, and this under supply of specialist retirement apartments is likely to 

have the consequence of pushing prices higher for those apartments that are available to buy.   

 

In short, the abolition of leasehold would make retirement living a luxury product for the few at 

a time when it should be an easily-attainable lifestyle choice for the many.  We therefore argue 

that fair, transparent and understood leasehold remains the most appropriate tenure for ensuring 

the increased delivery of retirement properties at a cost which is acceptable to customers. 

 

Potential uptake from retirement living purchasers 

 

Commonhold relies on a ‘Commonhold Association’ (CA) being constituted and having clear 

legal responsibilities.  Whilst a CA can appoint managing agents in respect of the day to day 

running of a development it is patently true that for a CA to be efficient, effective and accountable 

it requires homeowners to be actively engaged in the running of the development or building.   

 

Whilst an appetite for this degree of hands-on managerial responsibility may be present in some 

mainstream housing developments, it is important to note that this is rarely the case in a specialist 

retirement development where owners have typically moved to a retirement apartment 

specifically to minimise their day to day responsibilities; particularly in relation to the upkeep of 

their residential home. 

 

A typical purchaser of a retirement apartment is someone living alone, in their late 70s who is 

moving out of a larger family home.  The decision to move will have been prompted by necessity 

in the form of a life-changing event or an accepted need to make lifestyle changes.  They may 

well be doing so because they no longer want or feel able to take on the responsibilities of 

upkeeping a property and want to live in a friendly, cohesive community where they are spared 

the hassle of property maintenance, building services, budgeting and administration.   

 

This very reasonable ambition amongst older people is satisfied through retirement living where 

we, in common with most other retirement developers, sell the property on a leasehold basis 

but retain the head lease and manage the development ourselves.  This approach ensures that 

Owners have the peace of mind that goes with knowing who is responsible for the upkeep and 

services in their development but are free from the day-to-day administrative obligations that 
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come with running what can often be a large complicated site comprising grounds, shared 

facilities, commercial and residential property types. 

 

Were leasehold to be replaced with commonhold for retirement developments one of the key 

motivations for older people looking to downsize – the desire for easier and less demanding 

living arrangements – would be removed as an option for them as they would be obliged to take 

on the responsibilities contingent with having a share of commonhold. 

 

It is also important to note that because sites which are redeveloped for retirement housing are 

typically town centre, former commercial sites, there is often an obligation for us to create a 

scheme where the ground floor is given over to commercial uses whilst the upper floors are 

residential.  The objective on the part of planners being to maintain shop-front elevations and 

increased commercial space.   Whilst this is in many cases understandable, the practical 

consequence of this is that the management of the mixed-use development is complicated and 

requires a degree of impartial, specialist capability.  This is unlikely to be an endeavour that retirees 

looking for an easier lifestyle are going to feel willing or equipped to take on, as would be required 

through a commonhold association. 

 

Conclusion 

 

Commonhold has a place in the mix of housing tenure available to homebuyers.  There are 

circumstances where it will work well for people and there are circumstances where it simply 

isn’t the best solution for a particular development or a particular customer group.   

 

With that in mind we welcome the work being done to develop the commonhold model, but 

would strongly refute any proposal for it to wholly replace leasehold.  Instead the two should co-

exist with the ability to choose the tenure that is right for them continuing to be vested in the 

home-buyer.   

 

Given the importance a fair and transparent leasehold model plays in:  

 

a) funding the initial delivery of most specialist retirement housing, and 

 

b) creating a lifestyle where property management and administration is, by design, not a 

responsibility for home-owners,  

 

we believe it is essential that leasehold must remain the preferred model for retirement housing.   

 

The ambition for commonhold reform would be more effective were it to focus principally on 

conventional, non-retirement housing developments where the funding model is different, the 

managerial obligations are less complicated and the appetite for discharging commonhold 

association duties may be greater.   

 

 

Contact Details (not for publication): 
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www.churchillretirementliving.co.uk  
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1. Summary of Recommendations 
 

1.1. Headlines 
1.1.1. CILEx welcomes these reforms for reinvigorating commonhold, as they shall 

provide consumers (particularly those looking to purchase flats) with wider 
options for homeownership. (Para 3.1).  

1.1.2. However, CILEx is conscious that existing leaseholders should not be expected 
to convert their tenure to commonhold in order to have their rights and interests 
protected. Efforts should be focused on reforming the leasehold sector first and 
foremost to provide a present-day solution for those in need, (Para 3.1) 
including the abolition of forfeiture. (Para 3.1.1) 

1.1.3. Members have cautioned against a mix of commonhold and leasehold tenure 
within a single building/block as this is likely to create practical difficulties and 
risks a two-tiered system. (Para 3.2)  

1.1.4. Three quarters of surveyed CILEx members preferred the principle of 
standardisation over flexibility within commonhold reforms (Para 3.2, 5.2), but 
only where this is able to simplify and streamline procedures. (Para 5.7, 5.16) 

1.1.5. Until commonhold increases in popularity, it is difficult to tell the extent to which 
consumers shall be interested in, or capable of, contributing to their 
commonhold. (Para 3.3, 5.8) Raising consumer and sector-wide awareness of 
commonhold shall be key to this (Para 3.5), as will the creation of training and 
educational materials for commonhold members. (Para 3.3)  

1.1.6. The unwillingness of mortgage lenders to lend on commonhold was identified 
by CILEx members as the biggest barrier to commonholds since the passing of 
the Commonhold and Leasehold Reform Act 2002. (Para 3.4) 

1.1.7. For commonhold to be successful, it is important that these proposals are 
considered alongside, and complemented by, parallel work on the regulation of 
property agents (Para 3.6), and reforms for a new integrated housing court 
(Para 3.7, 11.7-11.8). 

1.1.8. The role of the First-tier Tribunal (Property Chamber) in safeguarding minority 
interests and protecting against unfair management in commonhold is welcome 
throughout these proposals. However, further reforms are needed to overcome 
the barriers of access to the tribunal. (Para 3.7, 4.10)  

1.1.9. When implementing these reforms, the Government may wish to be mindful that 
the costs associated with establishing/joining a commonhold association and for 
enforcing rights and protections under it are not prohibitively high. (Para 3.7) 

1.1.10. To help legitimise and future-proof commonhold, 87.5% of CILEx members 
agreed that there should be an independent regulator established to oversee 
commonhold practices. (Para 3.8)  

1.1.11. The Government may wish to reassure itself that it has reviewed alternative 
arrangements to the leasehold model for accommodating shared ownership 
schemes. This would allow for shared ownership within commonholds without 
the complication of mixed tenure. (Para 10.1-10.6) 
 
 

1.2. Commonhold Conversions 
1.2.1. The right of collective enfranchisement should be retained alongside 

commonhold conversions to facilitate market transition. (Para 4.1)  
1.2.2. Two-thirds of surveyed CILEx members agreed that a new streamlined 

‘enfranchise and convert’ procedure would be effective in securing early 
commitment to commonhold, reducing costs and avoiding duplication. (Para 
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4.1, 4.6, 4.21-4.24, 4.30) Government guidelines, standards fees, fixed 
timelines and the use of consolidated forms would all be beneficial in facilitating 
this new procedure. (Para 4.31) 

1.2.3. The issue of obtaining unanimous consent for a commonhold conversion is 
divisive in nature. CILEx suggests that this may be subject to a review once 
commonhold conversions become more popular in practice. (Para 4.3-4.5)  

1.2.4. A majority of CILEx members favoured the approach under Option 2 whereby 
non-consenting leaseholders are required to convert to commonhold where 
there is a requisite majority of 80% consent (Para 4.2, 4.12), provided that 
approval is first sought from the First-tier Tribunal (Property Chamber) to protect 
the minority interests. (Para 4.7-4.9, 4.18) 

1.2.5. Alternative funding streams should be available for the purchase of the non-
consenting leaseholder's unit (Para 4.14-4.16), and property valuation should 
be capable of offsetting any grant subsequently charged over the non-
consenting leaseholder’s unit. (Para 4.9)  

1.2.6. In the event that a non-consenting leaseholder finds themselves in negative 
equity or at a financial loss as a direct result of the charge levied against them 
for conversion, special arrangements for remedial action may be warranted. 
(Para 4.9)  

1.2.7. If Option 1 were implemented, and non-consenting leaseholders retain their 
leasehold following conversion, this should be complemented with a statutory 
right to purchase the commonhold interest at a later date. (Para 4.11)  

1.2.8. In the interests of natural justice, CILEx agrees that a freeholder should be 
expected to take new 999-year leases, automatically granted over flats let to 
statutorily protected non-qualifying tenants. (Para 4.11, 4.13) 

1.2.9. Non-qualifying tenants should have the same rights as unit owners in 
challenging commonhold contributions, as should customers of lease-based 
home purchase plans and shared-ownership leaseholders. (Para 4.17, 10.4, 
10.11) 

1.2.10. It should be possible for charges to transfer automatically from the leasehold 
title to the commonhold unit title upon conversion to commonhold without 
requiring lenders’ consent. (Para 4.20, 4.27) However, it may be necessary to 
evaluate the impact, and implement certain safeguards, where Deeds of 
Substituted Security are removed. (Para 4.28) 

1.2.11. CILEx welcomes proposals to empower leaseholders who are in the process 
of a collective freehold acquisition to apply directly to HM Land Registry for the 
creation of a new commonhold. (Para 4.26) 
 
 

1.3. Mixed-Use and Multi-block developments 
1.3.1. A majority of surveyed members agreed with the proposed objectives for a new 

management structure in mixed-use and multi-block developments. (Para 5.1)  
1.3.2. CILEx welcomes the use of ‘sections’ within the commonhold framework (Para 

5.4, 12.3) in instances where unit holders utilise their properties in a sufficiently 
different manner (Para 5.13-5.14). This framework shall also be helpful in 
protecting vulnerable persons. (Para 8.17) 

1.3.3. However, there is some ambiguity as to how Sections would be effectively 
managed, on which we would welcome clarity. (Para 5.5, 5.9)  

1.3.4. The Law Commission may wish to reassure itself that there is an alternative, 
phased approach for converting to commonhold in particularly large complex 
estates. (Para 5.6)  
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1.3.5. Over three quarters of surveyed CILEx members agreed sections should be 
created by special resolution. (Para 5.12) 

1.3.6. CILEx agrees that sections should be created by a developer at the outset, with 
flexibility to vary this at a later stage. (Para 5.11) 

1.3.7. CILEx suggests that procedures around creating, amending or combining 
sections could be relaxed within a fixed period after unit owners have taken 
effective control of the commonhold. (Para 5.11) 

1.3.8. Three quarters of CILEx members agreed that a director should be able to alter 
or revoke the powers delegated to Section committees, provided that this is well 
regulated. (Para 5.10) 
 
 

1.4. The Commonhold Association & Commonhold Community Statement 
1.4.1. CILEx provisionally agrees that it should be possible to impose restrictions on 

the short-term letting of commonhold units, provided this local rule was created 
at the outset of the commonhold (following development). (Para 7.3-7.4) 

1.4.2. CILEx continues to call for an end to unjustified exit and event fees for 
improving transparency and fairness within the market. (Para 7.5) 

1.4.3. Member opinion was divisive on whether an ordinary resolution, in accordance 
with the current system, should be retained for amending local rules. (Para 7.7) 

1.4.4. CILEx welcomes the new right to apply to the Tribunal in relation to 
amendments made to the Commonhold Community Statement (CCS). (Para 
7.8) 

1.4.5. CILEx is conscious that differentiated rules within the local rules of the 
commonhold association would overcomplicate the system making it harder and 
more inaccessible for the average homeowner to navigate. (Para 7.9) 

1.4.6. CILEx agrees that mandatory provisions of the CCS should be contained in the 
regulations and not reproduced within the CCS itself (Para 7.10). This is 
provided that there is sufficient signposting for unit owners. (Para 7.11)  

1.4.7. Compartmentalising relevant CCS provisions which apply to different Sections 
would be beneficial. (Para 7.12) 
 

1.5. Management and Maintenance Issues 
1.5.1. Majority of surveyed CILEx members agreed that it should be possible to create 

a local rule requiring a higher standard of repair, although the difficulties in 
defining 'higher standard' were noted. (Para 8.4) 

1.5.2. Majority of surveyed CILEx members agreed that rights of entry should be 
prescribed for but should not differentiate between horizontally-divided and 
vertically-divided buildings in the commonhold. (Para 8.5)  

1.5.3. Directors of the commonhold should be able to authorise alternations to an 
internal unit where this requires only some minor incidental alteration affecting 
the common parts. (Para 8.6-8.7) 

1.5.4. A new requirement for commonhold associations to have a certain level of 
insurance would be sensible (Para 8.1-8.2), although the Law Commission 
should be mindful of the potential barriers commonholds could face in 
accessing competitive insurance. (Para 3.4.1) 

1.5.5. Three quarters of survey respondents agreed that commonhold associations 
should have a right, within a set period from the date the unit owners take 
effective control, to cancel contracts that were previously entered into. (Para 
8.9-8.10) 
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1.6. Financing the Commonhold 
1.6.1. CILEx agrees that approval for proposed contributions to shared costs should 

be given by ordinary resolution, although there may be scope for differentiating 
between major and minor works. (Para 9.3) Unit owners should subsequently 
be able to give consent via a general meeting or written procedure. (Para 9.1) 

1.6.2. Where approval has not been secured, CILEx agrees that the level of 
contributions required in the previous financial year should continue to apply. 
(Para 9.2) 

1.6.3. CILEx agrees that it should be possible to include, as a local rule, an index-
linked “cap” on the amount of expenditure which can be incurred on the cost of 
improvements (Para 9.4), with flexibility to vary this at a later date. (Para 9.5) 

1.6.4. Three quarters of CILEx members agreed that reserve funds should be 
compulsory for a commonhold association (Para 9.8-9.9), with the possibility of 
establishing designated reserve funds for specific purposes subject to change. 
(Para 9.10-9.11) 

1.6.5. A majority of surveyed CILEx members disagreed with directors of the 
commonhold association being permitted to 'borrow' from designated reserve 
funds to meet an unrelated shortfall. (Para 9.12) 

1.6.6. CILEx welcomes proposals for annual contributions to the reserve fund to be 
approved by members in the same way and at the same time as contributions to 
current expenditure. (Para 9.13) 

1.6.7. A majority of surveyed CILEx members agreed that the allocation of 
commonhold cost contributions should generally be prescribed for in regulation, 
although CILEx welcomes flexibility for this to differ depending on how the costs 
incurred relate with the property interests of individual unit owners. (Para 9.14-
9.15) 

1.6.8. CILEx agrees that internal floor areas would provide a satisfactory starting point 
for allocating financial contributions. (Para 9.17) 

1.6.9. CILEx welcomes the role of the Commonhold Unit Information Certificate 
(CUIC) in ensuring transparency within the home buying and selling process. 
(Para 9.18) 

1.6.10. CILEx agrees that an incoming purchaser should not be liable for outstanding 
contributions which fall due unless they have received prior notice of this. (Para 
9.19) 

1.6.11. CILEx agrees that a maximum fee for issuing a CUIC should be set by 
regulation and kept under review to mitigate any risk of abuse. (para 9.20) 

1.6.12. Sanctions should be made available where a commonhold association has 
failed to comply with the 14-day time limit for issuing CUICs. (Para 9.21) 

1.6.13. Where there has been a ‘genuine error’, a majority of CILEx members agreed 
that it should be possible to amend the CUIC after it has been issued. (Para 
9.22) 

1.6.14. A majority of surveyed CILEx members agreed that 80% consent and 
approval from the tribunal should be obtained where a commonhold association 
is seeking to grant a charge over a unit for outstanding contributions. (Para 
9.25) CILEx further agrees that the Tribunal should be able to override a 
lender's refusal to consent in such circumstances. (Para 9.23) 
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1.7. Exceptions 
1.7.1. CILEx would welcome further research into alternative models for shared-

ownership, which do not rely on the creation of leasehold interests. (Para 10.1-
10.6) 

1.7.2. Other than social housing, members did not identify any other forms of 
affordable housing which would be difficult to accommodate within 
commonhold. (Para 10.8) 

1.7.3. CILEx agrees that customers of lease-based home purchase plans should be 
exempt from the prohibition on residential long leases in commonhold. (Para 
10.9-10.10) 

 

1.8. Dispute Resolution 
1.8.1. It should be a matter for the courts/tribunal to decide whether a claim is 

frivolous, vexatious or trivial, not the commonhold association. (Para 11.1) 
1.8.2. A majority of CILEx members felt that the requirement for a commonhold 

association to join an approved ombudsman scheme should be retained. (Para 
11.3) 

1.8.3. CILEx agrees with introducing protections to prevent legitimate claims from 
being frustrated on the basis of mere technicality (Para 11.4), however there 
must be some degree of consistency in the formalities expected within dispute 
resolution. (Para 11.2) 

1.8.4. CILEx welcomes the introduction of a pre-action protocol for dispute resolution, 
provided this does not overlap with, or duplicate, other existing protocols. (Para 
11.5-11.6) 

1.8.5.  Nearly all surveyed CILEx members agreed that indemnity clauses for losses 
reasonably incurred where a unit owner/tenant breaches the CCS should be 
prescribed for in regulation. (Para 11.9) 

1.8.6. CILEx agrees that a unit owner should be able to challenge a decision taken by 
the commonhold association in most situations where that decision was 
prejudicial to their interests, (Para 11.10-11.11) taking consideration of what is 
fair and reasonable in the circumstances. (Para 11.12) 

1.8.7. CILEx agrees that the tribunal should be able to attach conditions on its 
decisions when adjudicating on a challenge made against the commonhold 
association. (Para 11.13) 

1.8.8. Just under three quarters of surveyed CILEx members agreed with enhancing 
the commonhold association's powers to address non-financial breaches of the 
CCS. (Para 11.14) 

1.8.9. The rate of interest charged by the commonhold association on late payments, 
for financial breaches of the CCS, should be capped by statute. (Para 11.15) 

1.8.10. Nearly all surveyed CILEx members agreed with introducing an automatic 
charge over a commonhold unit for the payment of outstanding contributions 
(Para 11.16); where this charge is distinguished from that of a mortgage 
provider. (Para 11.19) 

1.8.11. In the interests of natural justice, the power of sale enforced against this 
charge should only be exercised as a last resort (Para 11.17-11.18, 12.2) and 
should be subject to prior approval from the courts/tribunal. (Para 11.20-11.22) 
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2.  Introduction  
2.1. The Chartered Institute of Legal Executives (CILEx) is the professional association 

and governing body for Chartered Legal Executive lawyers, other legal practitioners 
and paralegals. CILEx represents around 20,000 members, which includes 
approximately 7,500 fully qualified Chartered Legal Executive lawyers. Amongst 
these more than 5,800 specialise in conveyancing.  
 

2.2. As it contributes to policy and law reform, CILEx endeavours to ensure relevant 
regard is given to equality and human rights, and the need to ensure justice is 
accessible for those who seek it.  
 

2.3. This response includes contributions from some of CILEx’s members working in 
conveyancing. CILEx liaised with practitioners through its Conveyancing Specialist 
Reference Group and conducted a survey of members into their opinions of 
commonhold and the proposals put forth. These are expanded in more detail below. 
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3. General Points 
 

3.1. CILEx recognises the benefits of introducing commonhold, supplementing the 
current leasehold framework with an alternative form of tenure so that consumers 
have a wider choice in homeownership.1 However, our members have indicated 
that whilst commonhold may be suitable for new build developments, in the context 
of existing properties, efforts should be concentrated on reforming the leasehold 
sector first and foremost. Members were conscious that leasehold tenure is already 
well established, and that an increased uptake of commonhold shall require an 
adjustment period rendering it a longer-term option for remedying the injustices in 
homeownership.2 In considering these reforms the Government may wish to be 
mindful of the importance in leasehold reform to help those in need of a present-day 
shorter-term solution, as CILEx is conscious that existing leaseholders should not 
be expected to convert their tenure to commonhold in order to have their rights and 
interests protected.  

3.1.1. For instance, whilst CILEx agrees with the Law Commission’s finding that the 
absence of forfeiture within commonhold is a benefit over the current leasehold 
model, 70.8% of survey respondents agreed that this right should be abolished 
altogether including within leasehold properties. The right of forfeiture has been 
criticised as draconian in providing a landlord with the windfall from the sale of a 
property, and CILEx members are largely in agreement that it is unfair and 
archaic for all homeowners.3 
 

3.2. Members have further cautioned against a mix of leasehold and commonhold 
tenure within a single building which could cause difficulties in the management and 
regulation of property. The patchwork approach to developing land law in England 
and Wales has created a complex network of varying land interests which 
exacerbate deficits in consumer awareness of conveyancing costs and processes.4 
In turn this has caused difficulties for practitioners when advising consumers on 
homeownership decisions and further alienates the consumer from the home 
buying process. CILEx has received consistent feedback calling for simplicity and 
streamlining of processes to ensure that this patchwork approach is not repeated, 
and a holistic approach is taken towards law reform.  

3.2.1. In the interests of simplicity and greater streamlining, 76.2% of members 
preferred the general principle of standardisation within reforms so that there is 
some uniformity between different commonholds, and a safeguard that 
commonhold interests will not drastically alter further down the line.  

                                                           
1 Member comments included: “The general principle of commonhold seems to lean towards making a fairer, 
more consumer-based arrangement and relieves residents from the burden of disinterested and/or 
overbearing/unreasonable landlords.”; “Buyers would always be 'happier' with freehold than leasehold.”; 
“[Commonhold] is a much more democratic and modern form of ownership and aligns with many other 
international jurisdictions.”  
2 In the longer-term, majority of members agreed that leasehold interests should eventually be abolished by 
phasing these types of interest out. This was with the exception of certain types of leases that are used for 
specialist purposes, such as: residential leases. 
3 Member comments included: “On long leases the principle of forfeiture seems antiquated.”; “The 
lessee/commonholder should be allowed to be able to enjoy the property without the risk of forfeiture for non-
payment of ground rent or even more worrying when the Lease converts to an AST [Assured shorthold tenancy] 
when the rent is more than £250 outside London.”; “Why should a landlord take the benefit of the premium when 
the lease is created and have another bite at the cherry later on? It is not equitable.” 
4 CILEx Submission, Law Commission Consultation: Leasehold Home Ownership – Buying your freehold or 
extending your lease, (January 2019), para 3.1. 
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3.2.2. Nonetheless, members recognised that flexibility may be relevant at times, 
where standardisation would be overly prescriptive and thereby undermine the 
underlying objective of simplicity. In addition, CILEx notes that a degree of 
flexibility can help in promoting the necessary culture change for commonhold 
to work effectively.5 If the procedures and rules around commonhold are too 
heavily prescribed there is a risk of undermining the self-sufficiency of 
commonhold members to govern their own internal affairs and the focus on a 
shared ‘community of interests’ may inadvertently shift.  
 

 

3.3. Whilst 69.6% of survey respondents agreed that commonhold in principle is less 
adversarial than leasehold, concerns were voiced that a lack of engagement by unit 
holders within the Commonhold Association (CA) and when making management 
decisions could undermine the greater community of interest.6 Members were 
divided, judging from their own experiences, as to whether an average purchaser 
would be interested in or capable of managing their own blocks, with a slight 
majority indicating that this would not often be the case.7 One member commented:  

“My experience is that many residents are disengaged with the management of 
their development and are often reluctant to participate even when they are 
shareholders in the company that owns the freehold. You do come across some 
residents who like to participate and enjoy the ability to join in decision making but a 
great many do not and simply see their landlord/management company as an 
adversary who is constantly demanding money from them. Residents are frequently 
resentful about major works on their developments including about having to pay 
towards works on the wider estate which they feel do not benefit them directly. 
Whilst it can be argued that a greater opportunity for control and input should be 
welcomed, I am not convinced it will happen in practice.”  

3.3.1. One particular concern was situations where a commonhold unit owner has let 
out their property on a short-term basis, thus creating a degree of separation 

                                                           
5 Member comments from the current and previous surveys suggested that there is a need for culture change 
within homeownership to cultivate commonhold: “It could work BUT it will need a change of attitude…”; 
“…Commonhold will not change the fact that residents are frequently disinterested in getting together to run a 
building/estate communally.”; “People will be people. [I]n theory it’s perfect but in practice, human nature as it is, 
there will always be some who try the system and don’t want to be involved.” 
6 Member comments included: “There will always be people who do not join in, thus negating the "Community 
Interest". Rather like the trade unions a development could be hijacked by a few who turn up to meetings, making 
decisions and leaving the majority high and dry. At least with leaseholds there is some protection.”; “Some clients 
will be happy to take on the responsibility of managing as they have good communication skills and access to 
computers to actually take on the role, many are quite capable and would be interested in taking on the role , I 
can confirm this as I helped manage the block of flats I lived in. On the flip side many clients would shy away 
from responsibility due to work commitments and many just would not want the hassle of it.”; “I think there will still 
be problems in the same way that we already have with management companies although it might give 
homeowners the impetus to all get involved.”; “I think there aren't enough commonholds to say for certain but 
think commonhold could just become adversarial in a different way.”  
7 37.1% of survey respondents disagreed/strongly disagreed that buyers are likely to be capable of, or interested 
in, managing their blocks, in comparison with 29.2% who agreed/strongly agreed and 33.3% who remained 
impartial.  
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which could interfere with the unit-owner’s engagement in commonhold 
decisions.8  

3.3.2. CILEx is conscious that until commonhold increases in popularity, and there is a 
growing consumer awareness around the differences between leasehold and 
commonhold interests, there may be a hesitancy for consumers to get involved 
in a CA and/or a lack of confidence in assuming management responsibilities. 

3.3.3. One potential solution for increasing consumer confidence, interest and 
capacity to take on management functions could be the publication of training 
and educational materials for CA directors and wider commonhold members.9 
This would replicate the proposals put forth by the Law Commission in their 
ongoing work on reforming Right to Manage, recognising the issues that have 
currently undermined the ability for residents to collectively manage their own 
blocks.10  

 

3.4. An unwillingness of mortgage lenders to lend on commonhold was identified by 
members as the most likely reason for why only a handful of commonholds have 
been created to date.11  The Law Commission rightly focus on reducing the risk of 
insolvency within a CA in order to overcome this problem and make commonhold 
more workable.  

3.4.1. Amongst proposals for achieving this aim, is a focus on the role of insurance. 
However, CILEx is alert to the issues identified by the Law Commission in its 
parallel work on Right to Manage which pre-empt potential difficulties that may 
arise for a CA in this regard, including: a). The absence of a credit history to 
secure a competitive deal, b). the likelihood of landlords cancelling existing 
insurance policies upon commonhold conversion, and c). a lack of awareness 
around the importance of regular insurance valuations leading to under-
insurance.12 Safeguarding the availability of insurance for CAs may therefore be 
equally as relevant owing to its interplay with lending practices.   

 

                                                           
8 Member comments included: “[One] difficulty will be with those blocks that have a high number of buy-[to]-let 
unit owners where the units are let on an AST and therefore the AST Landlord may have little interest in getting 
involved in the management of the block and potentially neither would a short-term AST tenant.”; “It depends on 
the person involved. Some will wish to be able to manage some will not be bothered at all. If the property is 
rented out, then the tenants will not be interested at all.” 
9 Member comments frequently voiced the importance of increasing public education around commonhold for this 
to be workable: “There is a general apathy amongst buyers. They want someone else to manage the block. This 
is about educating buyers as to the benefits of commonhold.”; “Not all commonholder's would understand their 
responsibilities and [this] would cause issues between commonholder's.”; “A Commonhold Association requires 
tenants to act impartially for the good of the building and not just for their own benefit and some parties find it 
difficult to differentiate between the two.”  
10 Law Commission, Leasehold Home Ownership: Exercising the right to manage, Consultation Paper 243, 
(January 2019), p.109, para 5.118. 
11 This was selected as the most likely reason amongst the following options provided to survey respondents: 1). 
General shortcomings in how the law of commonhold was drafted, 2). Difficulties in converting existing long 
leaseholds into commonhold, 3). Inflexibility of commonhold to apply to mixed-use properties, larger 
developments and shared ownership, 4). Unwillingness of mortgage lenders to lend on commonhold, 5). 
Unwillingness of developers to sell properties as commonhold, 6). Lack of consumer and sector-wide awareness 
of commonhold. 
12 See footnote 10, (Law Commission Right to Manage), p197-207. 
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3.5. Following this, the second biggest barrier identified by members was a lack of 
consumer and sector-wide awareness of commonhold. This concern was mirrored 
in CILEx’s earlier response to the Law Commission's work on Leasehold 
Enfranchisement and can be taken as a wider issue within the conveyancing sector; 
prompting support for greater streamlining and simplification of conveyancing 
processes.  

3.5.1. To overcome this issue, 80.3% of survey respondents agreed that all 
advertisements on properties for sale should be required to contain basic details 
of their tenure to improve public awareness of different land interests and help 
inform homeownership decisions. Two thirds of respondents agreed that this 
should be further supplemented with a Government website bringing together 
relevant information around commonhold and leasehold interests as well as an 
increase in advertisement campaigns to improve public understanding.13 For 
example, CILEx suggests that this could be an area covered in the 
Government’s upcoming How to Buy and How to Sell Guides.  
 

3.6. CILEx welcomes the work anticipated this year by the Regulation of Property 
Agents: Working Group and stresses the importance for these reforms to be 
properly supplemented with ongoing work for regulating the property agent sector.  

3.6.1. Regulation of estate agents shall be relevant in securing transparency within the 
home buying and selling process and in improving the aforementioned 
problems with consumer awareness of varying land interests (particularly in the 
context of flats14). Consistent information disclosure at point of sale will be 
paramount in making prospective buyers aware of, and able to, make an 
informed decision about whether to purchase a property on a leasehold or 
commonhold basis.  

3.6.2. The regulation of managing agents shall also be relevant in mitigating any 
issues that might arise where a CA has delegated its management functions to 
external third-parties (albeit it is recognised that the commonhold owners, as 
members of the CA, would be better placed to prevent any misconduct). CILEx 
considers that there is a strong likelihood of this happening in the short-term, 
given the need for a cultural shift in thinking for commonhold’s success.15 As 
such, despite any incentives put in place to encourage market uptake, it is 
unlikely that self-management of commonholds by its members will take place 
overnight. CILEx is therefore mindful that where CAs have sought to delegate 
management functions, managing agents should not be in a position to abuse 
this dependency.  

3.6.2.1. It is also essential for the members of a CA to be capable of holding 
its directors to account, particularly where a director is an external 
professional and therefore does not share the commonality of interest that 
CA members do.  
 

                                                           
13 57.2% of respondents considered that offering some incentive on Stamp Duty Land Tax could also help to 
make commonhold more attractive to buyers as compared with leasehold. However, members were conscious 
that this would only be a short-term incentive as opposed to a sustainable solution for fixing the broken market. 
14 As fewer options will be available for the future purchase of houses, in light of parallel proposals to ban houses 
sold as leasehold.  
15 See footnote 5; Law Commission, Reinvigorating Commonhold: the alternative to leasehold ownership, 
Consultation paper 241, p.18, para 1.35. 
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3.7. The role of the tribunal in safeguarding minority interests and protecting against 
unfair management within the commonhold is welcome throughout these proposals. 
Nevertheless, Government may wish to be mindful of the current barriers of access 
within the First-Tier Tribunal (Property Chamber). CILEx members have brought to 
our attention issues of prohibitively high fees, complex processes, and a lack of 
public awareness around the role of tribunals which could prevent their use as a 
legitimate safeguard in these instances.16  

3.7.1. In addition, it is relevant that the costs associated with establishing a CA, or 
indeed joining one, are not also prohibitively high such that consumers are 
dissuaded from choosing the commonhold path. One member succinctly stated 
the issues relating to costs and financing of commonhold as follows:  

“Commonhold is a great idea in principle e.g. the commonhold association are 
likely to manage the estate far more effectively than a landlord/management 
company, given that the commonhold owners have a direct interest in doing so. 
However, the associated costs of setting up a commonhold association and 
registering the commonhold with HM Land Registry has acted as a disincentive 
for setting up commonhold property developments. In addition, most developers 
don’t fully understand why commonhold may be better than leasehold, and most 
institutional lenders are reluctant to lend against commonhold.” 

3.7.2. Once again, CILEx emphasises the role that estate agents have to play in 
providing full disclosure of associated costs with both leasehold and 
commonhold; including upfront and more crucially, ongoing costs under both 
options.  
 

3.8. To help legitimise and future-proof commonhold, 87.5% of survey respondents 
agreed that there should be an independent regulator established to oversee 
commonhold and ensure that good practice is followed. Majority of respondents 
further felt that this should include taking on an advisory function for unit holders, 
and even playing a mediatory or adjudicatory role in attempting to resolve 
commonhold disputes before they escalate to the Tribunal/Court.  

3.8.1. In addition it was suggested that the regulator take on the additional task of 
approving articles of association for new commonholds to ensure they comply 
with commonhold legislation and do not include any unfair terms.  

3.8.2. The Law Commission may wish to explore whether there is any ambit for the 
anticipated new regulator of property agents to take on some of these functions, 
so that the regulatory framework may be better streamlined.  

  

                                                           
16 CILEx Submission, Ministry of Housing, Communities and Local Government Consultation – Housing Courts 
Call for Evidence, (January 2019). 
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4. Commonhold Conversions 

Q1. In order to protect freeholders, we provisionally propose that it should only be possible 
to convert to commonhold if either: 

(1) the freeholder consents; or 
(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement and 
acquire the freehold as part of the process of converting to commonhold.  

Do consultees agree?  

    

4.1. CILEx recognises the practical benefits of mirroring the qualifying criteria for a 
collective enfranchisement in the context of commonhold conversions. Two-thirds of 
survey respondents agreed that a new streamlined approach of ‘enfranchise and 
convert’ would be effective, particularly in securing early commitment to 
commonhold, reducing costs and avoiding duplication.  

4.1.1. Nonetheless, just under 60% of surveyed members indicated that whilst 
commonhold may provide a suitable alternative to enfranchisement, there is still 
a need to retain both options. This was, at the very least, to facilitate a transition 
period for adjustment and longer-term efforts which shall be critical in rebuilding 
confidence within the commonhold model. One member commented: 

“I agree with the principle that the two should remain for the time being until 
commonhold became more widely understood and accepted. Provision for it to 
be phased out in the future might be something to consider although I am 
hesitant about a fixed deadline for stopping collective enfranchisement because 
experience shows that deadlines of that nature create a huge headache for 
conveyancers.”17  

 
4.2. CILEx concurs with the Law Commission’s finding that the qualifying criteria for a 

commonhold conversion should not be less stringent than that of collective 
enfranchisement so as to circumvent previous policy considerations at the expense 
of the freeholder. In fact, majority of members were of the opinion that the 50% 
consent threshold may be too low in the context of a commonhold conversion, and 
thus disproportionate to the level of change.18 

4.2.1. It is relevant to note that this was largely predicated on member views which 
supported Option 2 for dealing with non-consenting leaseholders. Given the 
practical application of Option 2, in forcing non-consenting leaseholders to 
convert to commonhold, and given issues of financing, it was felt that a much 
higher consent threshold should be required before a commonhold conversion 
is permitted (such as the 80% threshold proposed in question 5).  

 

                                                           
17 Other relevant comments included: “If leaseholds are to remain alongside Commonhold then there needs to be 
the right to Enfranchise….[and] Leaseholds will need to remain for the foreseeable future.”; “The existing system 
is unweildy but works. If commonhold is used more widely then people will understand it but anything will have to 
be flexible to work for existing developments.”; “There will be a need for Commonhold to evolve further over 
time.” 
18 Member comments included: “I believe that 50% would be insufficient to justify such a significant change.”; It is 
a major change to your biggest asset…”; “I don't see how you can force the non-consenting 50% to join in and 
agree to pay their share of the freehold purchase costs.”; “It could victimise those who strongly disagree, forcing 
them to contribute to costs they perhaps cannot afford.”  
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Q2. We provisionally propose that it should be possible to convert to commonhold without 
the unanimous consent of leaseholders. Do consultees agree? 

4.3. Majority of survey respondents disagreed with this proposal in principle, choosing to 
uphold the current requirements for unanimous consent. Members distinguished 
this circumstance from that of a collective enfranchisement in that commonhold 
must be grounded on a ‘community of interest’ and contributions from all unit 
holders to operate effectively. 

4.3.1. However, CILEx notes that this opinion was only shared by a slight majority, 
representing 55.6% of survey respondents. Taking member comments into 
consideration, there was a significant dissenting opinion that a lower consent 
threshold would be more realistic and could be of benefit in facilitating greater 
uptake of commonhold.19 Members recognised the difficulties in securing 100% 
support for the conversion and CILEx has previously gathered feedback on the 
practical difficulties of obtaining consent in larger properties.20   
 

4.4. As recognised by the Law Commission, the issue of whether to eliminate 
unanimous consent for commonhold conversions is rather divisive.21 This issue can 
be better articulated as a question of policy on how to prioritise the reinvigoration of 
commonhold for greater uptake. As mentioned previously, CILEx members have 
indicated that the biggest concern around the uptake of commonholds has been an 
unwillingness of mortgage providers to lend against it. On this basis, member 
support was given to proposals designed for changing the market, such as forcing 
developers to sell new build properties as commonhold rather than leasehold.22 
However, in the context of existing leaseholds, members identified a lack of 
consumer awareness as a bigger barrier than difficulties in the current conversion 
process. As such, it is arguable that even where this requirement for unanimous 
consent is removed, uptake of commonhold may not be guaranteed unless and 
until wider changes are made.  

4.4.1. Notably, CILEx members support the view that for existing leaseholders, 
Government efforts should be focused on reforming the leasehold sector rather 
than attempting to promote commonhold as the alternative.  

 
4.5. The Law Commission may wish to reassure itself with a review of this matter 

around unanimous consent, once commonhold and commonhold conversions 
become more prominent following reforms. This is so that the impact of conversions 
on existing leaseholders can be more accurately assessed and evaluated against 
an evidence base, to ensure that the law is able to adequately protect the interests 
of non-consenting leaseholders.  

                                                           
19 Member comments included: “A percentage of, say, 75% would offer the take up of Commonhold a better 
chance of getting established.”; “This is a matter which affects all parties, and their mortgage lenders. However, if 
it is a voluntary matter then for an existing block this might rule out the majority of blocks as you rarely get 100% 
participating in the right to buy, so this would be the same for commonhold. Some people just don't want to get 
involved.”; “I think it should be a majority vote so that the best interests of most are included. Some people may 
not be able to vote…” 
20 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms), para 8.19-8.20. 
21 See footnote 15, (Law Commission Reinvigorating Commonhold Consultation), p.54, para 3.39. 
22 Presented with options of whether the Government should be: a). looking at incentivising developers to sell 
more properties as commonhold, b). forcing developers to sell more properties as commonhold, or c). not be 
trying to promote commonhold over leasehold, majority of members opted for option b.  
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Q3. We provisionally propose that only leaseholders who are eligible to participate in a 
collective enfranchisement claim should take a commonhold unit and should be able to 
participate in a decision to convert to commonhold. Do consultees agree? 

4.6. CILEx welcomes this proposal (see para 4.1 above), and reiterates earlier 
recommendations made to the Law Commission on enfranchisement reforms 
should this stance be adopted. This includes:  

• Removal of qualifying criteria based on financial limits (low rent test and rateable 
values) as these tests are outdated and arbitrary with little significance for 
modern day housing.23 

• Removal of the two-year limitation for initiating an enfranchisement claim as this 
can be easily avoided through a transfer of benefit and only exacerbates 
complication and delays.24  

• The two-thirds requirement for collective enfranchisement should be relaxed in 
the context of premises containing shared ownership leases and measured 
instead on a pro rata basis against non-shared ownership residences to 
determine who may qualify.25  

• Circumstances in which the validity of notices can be challenged should be 
limited, including with regards to delivery of those notices, as numerous technical 
requirements currently give way to frequent contentions aggravating the 
conveyancing process.26  
 

Q10. We have set out two options for setting the threshold of leaseholder support which 
should be required to convert to commonhold.  The first would be to require leaseholders 
(who are qualifying tenants under enfranchisement legislation) owning at least 50% of the 
flats in the building to consent, provided non-consenting leaseholders are able to retain their 
leasehold interest on conversion to commonhold (Option 1). The second would be to require 
leaseholders (who are qualifying tenants under enfranchisement legislation) owning at least 
80% of the flats in the building to consent, on the basis that non-consenting leaseholders are 
required to take a commonhold unit on conversion (Option 2).  

We invite consultees’ views as to whether they prefer Option 1 or Option 2. 

We invite consultees’ views as to any other options for setting the threshold of leaseholder 
support for conversion, other than Options 1 and 2, which strike an appropriate balance 
between the interests of those wishing to convert and non-consenting leaseholders, and 
provide a mechanism for financing the freehold purchase.  

4.7. 81% of survey respondents favoured Option 2 provided that approval is first sought 
from the First-tier Tribunal (Property Chamber) confirming that the Commonhold 

                                                           
23 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms), para 8.8: 75.48% of survey 
respondents agreed that these should be removed. 
24 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms), para 8.9-8.11: 73.59% of survey 
respondents agreed that these should be removed. 
25 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms), para 8.16-8.17. 
26 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms), para 11.2-11.3: 87.76% of 
respondents agreed or strongly agreed that circumstances in which the validity of notices can be challenged 
should be limited. 
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Community Statement (CCS) are able to sufficiently protect the minority non-
consenting interest.27 Member comments highlighted concerns about the regulation 
and management of mixed-tenure properties comprising of both commonhold and 
leasehold interests, and once again stressed the importance of simplification for 
commonhold to be successful. Members were concerned that Option 1 could 
threaten creating a two-tiered system, exacerbating, as opposed to eradicating, the 
adversarial nature of leasehold which the Law Commission hopes to overcome 
through commonhold reforms.28   
 

4.8. CILEx recognises that Option 2 would be more intrusive for non-consenting 
leaseholders and emphasises the importance of the First-Tier Tribunal as a 
necessary safeguard. 86.7% of members agreed that the tribunal should have 
power to propose amendments to the CCS where necessary, as well as having 
responsibility for confirming the articles to authorise a commonhold conversion.29 
For ease of process and to save on costs and time, it was also suggested by one 
member that it may be reasonable “that if a standard form of articles were used 
then the right to Tribunal's approval could be dispensed with.” With these 
safeguards in place, Option 2 can protect non-consenting leaseholders as well as 
provide them with greater control over their properties and more benefits in 
comparison to their former leasehold tenure, such as preventing their property 
interests from diminishing over time (as commonhold, unlike leasehold, is not a 
wasting asset).  

 

4.9. CILEx has taken into consideration the arguments put forth in para 3.122 of the Law 
Commission consultation paper as to why a commonhold tenure may not be 
preferable to a leasehold.  

4.9.1. With regards to funding, alternative funding streams should be available so that 
a non-consenting leaseholder is not required to pay for their share of the 
freehold upfront, and the method of valuation must be capable of realising an 
increase in the property value as a result of acquiring the freehold tenure to 
offset any grant charged over it. Where the valuation methodology further down 
the line fails to achieve this, then there are serious concerns that this would in 
effect financially penalise a non-consenting leaseholder for events over which 
they had no control. The Law Commission may wish to reassure itself of the 

                                                           
27 Although 82.4% of survey respondents did agreed that if an independent regulator for commonholds is created, 
the regulator may be well placed to take on this task in approving articles of association to ensure they comply 
with commonhold legislation and do not include any unfair terms. 
28 Member comments included: “Otherwise you would have a mixed leasehold/commonhold with commonholders 
having to take on the responsibility of freeholder to the non-consenting leaseholders.”; “Option 1 makes for a two-
tier system which is counter-productive.”; “It would be a nightmare, and counterproductive, to have commonhold 
and leasehold interests in one building.”; “Simplicity is key and having developments with some leases and some 
commonholds will result in more complexity and defeat the object of reform.”; “This is the lesser of two evils, as 
you can't have part of a block commonhold and other parts not. It would add confusion to still have a freeholder 
involved in the block.”; “I think option 2 is the preferred option so all leaseholders would have commonhold at the 
same time otherwise it will be confusing as to what title different leaseholders had.” 

29 Members were conscious that the laws regulating a CCS should already have safeguards in place to protect 

against terms/provisions which would unreasonably favour the majority interest, and therefore the Tribunal’s 
power to propose amendments should not be frequently required. 



18 
 

suitability of valuation processes to determine how the value of commonhold 
interests shall favour in comparison to leasehold interests to further understand 
this how this would operate in practice.  

4.9.1.1. In the event that a non-consenting leaseholder did find themselves in 
negative equity or at a financial loss as a direct result of the charge levied 
against them for conversion, then there may be arguments to consider 
remedial action. These would be for the Government to consider, however 
bearing in mind that the number of persons likely fall into such 
circumstances would be small, there may be scope for special 
arrangements such as a compensation fund or additional powers for the 
tribunal. 

4.9.2. With regards to management responsibilities, CILEx notes that a leaseholder 
may prefer not to be involved in the management of their building. However, the 
extent to which they actively or passively contribute to management decisions 
will still largely be down to the individual, and the option of appointing a 
professional management company and/or director is still available in the 
context of a CA.   

4.9.3. With regards to obtaining lender consent, it is recognised that this may be an 
issue for non-consenting leaseholders and present logistical barriers which 
make Option 2 unworkable.30 However, given the feedback obtained from our 
members suggesting that lender consent is the biggest barrier to commonholds, 
this is arguably a larger issue around why the entire commonhold system has 
been unworkable to date (i.e.: even for consenting leaseholders). To overcome 
this, reforms may wish to focus on encouraging greater willingness from lenders 
to finance these types of tenure so that this is no longer a practical issue. 

 
4.10. CILEx would like to iterate at this point, the importance of eliminating barriers of 

access within the First-Tier Tribunal (Property Chamber). 76.5% of respondents to a 
former survey felt that the current system for solving property related disputes is 
costly with different fee scales to navigate and cumbersome procedures that have 
increased costs of counsel. Regardless, of whether Option 1 or 2 are pursued, 
CILEx is concerned that these barriers could cause difficulties in practice and 
increase the time and costs associated with managing, and belonging to, a CA. The 
Law Commission may therefore wish to reassure themselves that these proposals 
can be easily adapted to fit parallel proposals for a new Housing Court.31  

 

Q4. If non-consenting leaseholders retain their leases following conversion to commonhold 
(which we call “Option 1”): 

1. We provisionally propose that it should be possible for conversion to take place with 
the support of long leaseholders of 50% of the flats in the building. Do consultees 
agree? 

2. We provisionally propose that non-consenting leaseholders should be provided with 
a statutory right to purchase the commonhold interest in their unit at a later date. Do 
consultees agree? 

                                                           
30 See footnote 15, (Law Commission Reinvigorating Commonhold Consultation), p.90, para 3.180. 
31 See footnote 16, (CILEx Submission to Housing Court Reforms). 
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3. We provisionally propose that the right to purchase the commonhold interest should 
replace non-consenting leaseholders’ statutory rights to obtain a lease extension and 
to participate in a collective enfranchisement.  Do consultees agree? 

4. We invite the views of consultees as to whether a purchaser from a non-consenting 
leaseholder should be required to purchase the commonhold interest, as well as the 
leasehold interest. 

5. We provisionally propose that the leaseholders should be able to require the 
freeholder to take new 999-year leases over any flats not let to qualifying tenants and 
that such leases should automatically be granted over flats let to statutorily    
protected non-qualifying tenants    and shared ownership leaseholders. Do 
consultees agree? 

6. We invite the views of consultees as to whether the non-consenting leaseholders’ 
share of the freehold purchase should be capable of being funded: 

a. by the consenting leaseholders, through the commonhold association which 
holds the commonhold interest; 

b. by the consenting leaseholders, through a company (owned by them) which 
acquires the commonhold interest; 

c. by a third-party investor, who acquires a long lease of the commonhold unit 
superior to the non-consenting leaseholder’s lease; 

d. by granting a leaseback to the freeholder (who may be compelled to accept 
the lease), who acquires a long lease of the commonhold unit superior to the 
non-consenting leaseholder’s lease; and/or 

e. by any other means. 
 

4.11. As stated previously, there was an overwhelming consensus of support from our 
members for Option 2 over Option 1 (see para 4.7 above). Nonetheless, should 
Option 1 be implemented: 

4.11.1. CILEx agrees that non-consenting leaseholders who retain their leasehold 
following conversion should be provided with a statutory right to purchase the 
commonhold interest of their unit at a later date. This would not only benefit 
existing leaseholders but prospective buyers too, future-proofing the system 
and recognising the impracticalities of limiting a commonhold conversion to a 
one-time opportunity. 

4.11.1.1. This also mirrors the approach postulated by the Law Commission in 
earlier enfranchisement consultations, in which 75.5% of survey 
respondents agreed that leaseholders should be empowered to exercise 
collective freehold acquisitions at a later date. It is CILEx’s view that these 
same underlying justifications apply in the context of conversion to 
commonhold.32  

4.11.2. CILEx recognises the 50% threshold is intended, once again, to mirror the 
threshold used for collective freehold acquisition claims under leasehold 
enfranchisement which has the benefit of simplification and streamlining. 
However, as articulated in response to the Law Commission’s earlier 
consultation on enfranchisement reforms, CILEx no longer sees the 50% 
threshold as necessary where non-participating leaseholders have retained 
their right to exercise collective enfranchisement at a later date. It is arguable 
that the same logic is applicable to commonhold conversions under Option 1 

                                                           
32 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms), para 4.44-4.47. 
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where leaseholders are provided with a statutory right to purchase the 
commonhold interest in their unit at a later date.33  

4.11.3. CILEx is mindful about the practical difficulties and complexities that would 
arise if non-consenting leaseholders to a commonhold conversion were entitled 
to exercise collective enfranchisement of their properties. In order to simplify 
processes, and remove any potential risk of ‘ping-pong’ (which the Law 
Commission previously identified as an issue in the context of leasehold 
enfranchisement), CILEx provisionally accepts the decision to replace the right 
to collective enfranchisement with the right to purchase the commonhold 
interest at a later date. However, of the minority surveyed who supported Option 
1 over Option 2, 75% disagreed that the right to a lease extension should be 
removed.  

4.11.4. In the interests of natural justice and to ensure that the protections provided 
to vulnerable persons are not in any way hampered by a commonhold 
conversion, CILEx fully accords with the Law Commission’s proposal that a 
freeholder should be expected to take new 999-year leases, automatically 
granted over flats let to statutorily protected non-qualifying tenants. With regards 
to shared ownership leases, CILEx considers that there may be alternative 
arrangements available for accommodating shared-ownership within 
commonhold, which does not rely on leasehold interests (please see CILEx’s 
response to question 66 below). 
 

Q5. If non-consenting leaseholders are to be required to take a commonhold unit following 
conversion to commonhold (which we call “Option 2”): 

1. We provisionally propose that that qualifying leaseholders of 80% of the flats in the 
building should be required to support the decision to convert. Do consultees agree? 

2. We provisionally propose that the leaseholders should be able to require the 
freeholder to take the commonhold unit of any flats not let to qualifying tenants and 
that freeholders should automatically become the unit owner in respect of any flats let 
to statutorily protected non-qualifying tenants and shared ownership leaseholders. 
Do consultees agree? 

3. We provisionally propose that it should be possible to place a charge over a non-
consenting leaseholders’ unit to recover their share of the initial freehold purchase 
price upon future sale of their commonhold unit. Do consultees agree? 

4. If consultees do not agree, how should non-consenting leaseholders’ share of the 
purchase price be financed? 

5. We invite the views of consultees as to who should be able to provide such finance 
and take the benefit of the charge. 

6. We invite the views of consultees as to whether the charge should be set: 
a. as a fixed amount, representing the non-consenting leaseholder’s share of 

the initial freehold purchase; 
b. as that fixed amount, with interest; 
c. as that fixed amount, adjusted in line with house price inflation; 
d. as a percentage of the final sale price, representing the percentage increase 

in value of the non-consenting leaseholder’s property interest (from leasehold 
to commonhold) on conversion; or 

e. in some other way. 

                                                           
33 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms), para 8.18-8.20. 
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7. We invite the views of consultees as to what priority this charge should have in 
relation to any pre-existing charges. 
 

4.12. As stated previously, there was an overwhelming consensus of support from our 
members for Option 2 over Option 1. Members agreed that as well as the 
safeguards proposed with regards to the Tribunal, there should be a requisite 
consent threshold to protect minority interests, and CILEx provisionally welcomes 
the Law Commission’s proposal of an 80% majority.34  

4.12.1. Once again it will be important that there are a variety of funding streams 
available, so that consenting leaseholders who wish to convert to commonhold, 
but who may find this financially difficult, would still have options available to 
facilitate the conversion.  
 

4.13. As articulated in response to question 4 above: In the interests of natural justice 
and to ensure that the protections provided to vulnerable persons are not in any 
way hampered by a commonhold conversion, CILEx fully accords with the Law 
Commission’s proposal that under Option 2, a freeholder should be expected to 
become the unit owner in respect of any flats let to statutorily protected non-
qualifying tenants. With regards to shared ownership leases, CILEx considers that 
there may be alternative arrangements available for accommodating shared-
ownership within commonhold, which does not rely on leasehold interests (please 
see CILEx’s response to question 66 below). 
 

4.14. 80% of survey respondents agreed that where a non-consenting leaseholder is 
required to convert to commonhold and cannot afford to pay the premium, a charge 
should be placed over their units to recover their share of the initial freehold 
purchase price upon future sale of the commonhold unit. To ensure that this is 
managed fairly, it was suggested that this charge should be “a charge put over the 
property for the benefit of the common holders in general and their company for 
future sale of that property and funds go towards the upkeep, repair, etc. in the 
future.” 

 
4.15. Members generally opposed the ability for the original freeholder to provide this 

finance and take the benefit of the charge, although largely agreed with this being 
the case for the CA or any other qualifying leaseholder (working as individuals or in 
a collective). With regards to whether third-party investors should be allowed to take 
benefit of the charge, members were more divisive; although it was acknowledged 
that lending institutions may be well placed to provide this additional funding.   

4.15.1. In any case, CILEx reiterates the importance of protections to safeguard the 
non-consenting leaseholder from a forced sale and to regulate the creation of 
such a charge.35  
 

                                                           
34 Although it is worth noting that the average threshold our members deemed appropriate was slightly below this 
at 75%. 
35 Member comments included: “The non-consenting leaseholders must be protected from any possibility of any 

party attempting to force a sale to seek gain by recovering the finance.”; “So long as the rules around the creation 
of the charge are fair to the non-consenting leaseholder it should be immaterial where the finance comes from.” 
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4.16. Majority of members identified a charge set as a fixed amount, representing the 
non-consenting leaseholder’s share of the initial freehold purchase, as the most 
favourable option; with the second most favourable option being that the charge is 
set as a percentage of the final sale price, representing the percentage increase in 
value of the non-consenting leaseholder’s property interest (from leasehold to 
commonhold) on conversion.  

4.16.1. In terms what priority the charge should have in relation to pre-existing 
charges, half of all members suggested that it should take first priority, whilst the 
other half felt that this might compromise mortgage lending and thereby should 
be prioritised as second or determined based on date order. 

 

Q6. Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-
qualifying tenant on a variable service charge, is required to take a commonhold unit on 
conversion under Option 2, we invite consultees’ views as to whether: 

(1) a cap should be placed on the amount of commonhold costs which are recoverable 
from the former leaseholder or freeholder, to reflect the costs that are recoverable 
from the non-qualifying tenant; 

(2) the non-qualifying tenant’s rights should be altered so that he or she no longer has 
the right to challenge service charge costs after they have been incurred, but instead 
has the same rights to challenge commonhold costs as other unit owners; or 

(3) any other approach would fairly protect and balance the competing interests of the 
leaseholder or freeholder, and the non-qualifying tenant. 

 

4.17. CILEx provisionally welcomes the second proposal (for the non-qualifying tenant’s 
rights to be altered so that they may challenge commonhold costs). It makes sense 
that those who are ultimately expected to finance these costs would have a direct 
means by which to challenge the body responsible for determining what those costs 
actually are (i.e.: direct recourse to the Commonhold Association).  

4.17.1. The alternative (placing caps on the costs recoverable from former 
leaseholders/freeholders), could have the impact of creating subdivisions of 
interest with different members of the Commonhold Association subject to 
different rules and expectations. Given feedback received by CILEx, indicating 
that commonholds may not always be less adversarial than leaseholds36; CILEx 
is concerned that these additional subdivisions could undermine the important 
policy objectives for establishing a level playing field and real community of 
interest for commonhold’s success. 

4.17.2. However, CILEx is conscious that the proposed solution to provide non-
qualifying tenants with all the same rights to challenge commonhold costs as 
other unit owners, would fail to recognise the differences in land interests 
between non-qualifying tenants as tenants, and unit owners as freeholders. 

                                                           
36 Member comments included: “People will be people - in theory it’s perfect but in practice human nature as it is 

there will always be some who try the system and don’t want to be involved.”; “There will always be people who 
do not join in, thus negating the "Community Interest". Rather like the trade unions a development could be 
hijacked by a few who turn up to meetings, making decisions and leaving the majority high and dry. At least with 
leaseholds there is some protection.”; “I think there aren't enough commonholds to say for certain but think 
commonhold could just become adversarial in a different way.”  



23 
 

 

Q7. Under Option 2, we provisionally propose that: 
(1) those wishing to convert (with less than unanimous consent) should be required to 

seek the prior authorisation of the First-tier Tribunal (Property Chamber) or 
Residential Property Tribunal in Wales (“the Tribunal”); and 

(2) the Tribunal should be required to authorise a conversion to commonhold unless: 
a. the necessary consents have not been obtained;  
b. the terms of the CCS do not adequately protect the interests of non-

consenting leaseholders; and/or 
c. the applicants refuse to adopt the Tribunal’s proposed revisions to ensure the 

CCS sufficiently protects the interests of non-consenting leaseholders.  
Do consultees agree? 

 

4.18. Please see paragraph 4.8 above for CILEx’s response to this question.  

 

Q8. We provisionally propose that on conversion to commonhold, tenancies granted for 21 
years or less should continue automatically on conversion and that the consent of such 
tenants should not be required in order to convert to commonhold. Do consultees agree? 

4.19. CILEx does not see any substantive issues with this proposal as the rights and 
interests of these tenants is unlikely to be affected by the freehold change in 
ownership. 
 

Q9. We invite consultees’ views as to whether it should be possible for charges to transfer 
automatically from the leasehold title to the commonhold unit title on conversion to 
commonhold, without requiring lenders’ consent. 

4.20. As mentioned previously, CILEx has received consistent feedback that current 
conveyancing processes are overtly complex and reforms should be aimed towards 
simplification. 37 As such, proposals to streamline lender requirements with those for 
exercising freehold acquisition under leasehold enfranchisement are welcome.  

4.20.1. This is in keeping with the Law Commission’s overall proposals for an 
‘enfranchise and convert’ procedure that streamlines both processes and their 
respective qualifying criteria. 

 

Q11. We provisionally propose that, where the freeholder refuses to consent to conversion, 
the leaseholders will need to follow the collective enfranchisement process to purchase the 
freehold in order to convert to commonhold. Do consultees agree? 

4.21. Streamlining of processes is necessary in achieving a workable solution to 
commonhold which is familiar to consumers, legal practitioners and other relevant 
parties. In turn, this shall invariably hope to reduce costs by eradicating 
unnecessary complications and arbitrary distinctions between buying your freehold 
under enfranchisement laws and buying your freehold under commonhold laws.  

                                                           
37 See para 3.2 above. 
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4.22. Given the support of CILEx members for the proposals under Question 1 and 3 

above (i.e. for commonhold conversion to adopt majority of the same qualifying 
criteria as enfranchisement, except for the 50% consent threshold38) it makes sense 
to streamline these two processes to prevent duplication. 

4.22.1. This has the added benefit of providing leaseholders with flexibility to change 
their mind half way through the process should they wish to continue onto a 
commonhold conversion where they had initially only planned to enfranchise or 
vice versa.  

4.22.2. In addition, having one streamlined process is also likely to improve 
consumer awareness of leaseholder rights, as the differences in the two 
ownership models only begin to arise towards the latter stages of the process 
and are limited to differences in property management. In turn, it shall become 
easier for practitioners to advise leaseholders on the options available to them.  

 
4.23. However, as voiced within CILEx’s response to the Law Commission’s earlier 

consultation on Leasehold Enfranchisement, it is hoped that the enfranchisement 
regime is firstly reformed so that:  

• Consumer awareness of the relevant costs and processes involved is 
improved (as this was identified as the two biggest problems associated with 
the current regime); 

• Work is done to rebalance the inequality of arms identified by three-quarters 
of CILEx members in favouring landlords;  

• The enfranchisement regime is made quicker and easier for leaseholders, 
with anecdotal evidence suggesting it is currently very complex and 
inaccessible; 

• As stated in response to question 3 above, that qualifying criteria based on 
financial limits (low rent test and rateable values) along with the two-year 
limitation on initiating a claim are removed; and 

• That the valuation methodology is reformed to reduce premiums, 
safeguarding against prohibitively high upfront costs.39 

 

Q12. We provisionally propose that, to simplify the procedure for converting to commonhold, 
any consents given in support of the conversion should not automatically lapse after 12 
months. Do consultees agree? 

We invite consultees’ views as to whether leaseholders should be able to withdraw their 
individual consent to conversion after the Claim Notice has been served, or whether 
leaseholders should be required to make a collective decision no longer to proceed with the 
conversion. 

                                                           
38 The Law Commission’s proposed ‘enfranchise and convert’ process should be able to account for these 
differences in consent thresholds. Where leaseholders know from the outset that they wish to pursue a 
commonhold conversion, then they may obtain the necessary 80% threshold from the beginning. Where the 
decision to convert to commonhold comes much later, then this would simply require an added step of obtaining 
the extra 30% support from qualifying leaseholders to continue the process. 
39 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms). 
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4.24. CILEx recognises the practical justifications for eradicating the 12-month limitation 
on leaseholder consent for commonhold conversion so that one streamlined 
procedure can be established. 
 

4.25. If ‘Option 1’ is implemented (i.e.: non-consenting leaseholders are entitled to retain 
their leases following conversion), then provided there is no impact on funding, 
CILEx does not see why an individual leaseholder should not be capable of 
withdrawing their consent to conversion after the Claim Notice has been served. As 
mentioned in response to question 4 above, the 50% consent threshold becomes 
unnecessary where non-consenting leaseholders are provided with a statutory right 
to purchase the commonhold interest in their unit at a later date. As a result, 
choosing to withdraw individual consent, should not hinder the ability for other 
leaseholders to continue onwards with their claim of conversion. 

4.25.1. With regards to funding, it is additionally noted that withdrawing consent of 
conversion should not impact too heavily on funding as the leaseholder would 
still be bound under current enfranchisement laws to collectively enfranchise 
and finance the requisite premium. As such, CILEx does not see a substantive 
reason why individually withdrawing consent to conversion under Option 1 
would impede the rights of others to a conversion. 

 

Q13. We provisionally propose that (in addition to the freeholder) it should be possible for 
leaseholders who are in the process of acquiring the freehold by collective enfranchisement, 
to apply to HM Land registry to create a new commonhold. Do consultees agree? 

We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be   granted new security over the commonhold unit 
after conversion, a deed of substituted security provided to HM Land Registry will act as 
sufficient evidence that this condition has been fulfilled. Do consultees agree? 

4.26. CILEx welcomes the proposals put forward to empower leaseholders who are in the 
process of a collective freehold acquisition to apply directly to HM Land Registry for 
the creation of a new commonhold. As previously mentioned in response to 
question 11, it is important that a streamlined ‘enfranchise and convert’ procedure is 
able to rebalance the current inequality of arms between landlords and 
leaseholders within such regimes. Enabling leaseholders to deal with the 
registration of their commonhold directly, without having to go through the landlord, 
shall help in this regard, as well as removing any risk of landlords abusing 
processes to delay or profit from the conversion.  
 

4.27. As articulated in response to question 9, a streamlined approach to lender 
requirements would be welcome. As such CILEx finds that reforms to remove the 
arbitrary distinction requiring leaseholders of houses to obtain a deed of substituted 
security for leasehold enfranchisement, ought to extend in principle to commonhold 
conversion.  

 

4.28. The Law Commission may wish to reassure itself however, that if Deeds of 
Substituted Security are removed, as consulted on in the recent Leasehold 
Enfranchisement consultation, this would not have a detrimental impact to residents 
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wishing to convert, and that lenders can still be assured with the relevant 
guarantees or further information. 

 

Q14. Where the freehold of the building is owned by the leaseholders collectively through a 
freehold management company (a “FMC”), we provisionally propose that the common parts 
of the building should be transferred to a new commonhold association as part of the 
process of conversion to commonhold (rather than the FMC changing its articles to become 
a commonhold association, where this is possible). Do consultees agree? 

4.29. CILEx provisionally welcomes this approach in adopting a simpler and more 
pragmatic approach for dealing with commonhold conversions. This is provided that 
the procedures for transferring the freehold to the new commonhold association are 
not prohibitively costly or complex. 

 

Q15. We invite consultees’ views as to whether, taking into account our provisional 
proposals set out in questions 11 to 14, the conversion procedure would operate 
satisfactorily. We invite consultees’ view on what changes could be made to simplify the 
procedure and make it more cost-effective. 

4.30. Two thirds of survey respondents agreed that a streamlined ‘enfranchise and 
convert’ procedure would be effective, as well as reducing costs and making the 
conversion process more attractive for consumers. Members additionally voiced the 
benefits of this approach, in that the enfranchisement procedure is already well 
known to practitioners, who would therefore be able to advise more easily on 
commonhold conversions notwithstanding the lack of these in practice.40 
 

4.31. Members made the following suggestions in order to ensure the streamlined 
procedure is simple and cost effective: 1). Published government guidelines, 2). A 
standard fee charged by all conveyancers, 3). Consolidation of standardised forms, 
4). Remove possibilities of frustrating the process on mere technicalities (e.g.: 
contentions around notice), 5). Fixed timelines, 6). Efforts to raise consumer 
awareness. 

 

5. Mixed-Use and Multi-block developments 

Q16. We provisionally propose that any new management structure needs to meet the 
following objectives: 

(1) Provide the ability to separate out the management of a variety of different 
interests within the same development, in particular by: 

                                                           
40 Member comments included: “Integration would be more cost effective and less intrusive from a practical 
perspective in that one set of legal work would be needed, albeit a lot of work.”; “Any measure to simplify the 
process should be supported.”; “People would not understand [a commonhold] process, meaning it would have to 
be explained in great detail and there would be a cost. The leasehold enfranchisement model is well established 
and familiar to advisors, and consequently less expensive to explain.” 
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(a) differentiating voting rights, so that those affected by a decision are 
entitled to participate in making that decision, and no one else is able to do 
so; and 
(b) allowing shared costs to be allocated in different ways to ensure that only 
those benefitting from a service pay for it. 

(2) Provide a framework which can be used to regulate the relationship between 
more than one building where there are shared areas, such as shared car parks or 
gardens. 
(3) Strike an appropriate balance between standardisation and flexibility. 
(4) Facilitate consumer protection to ensure that abuses that have arisen in the 
residential leasehold context cannot be transposed into commonhold. Do consultees 
agree?  

Are there any other objectives which should be added to the list above? 
 

5.1. Majority of surveyed members agreed with the proposed objectives for a new 
management structure, namely: to be able to differentiate voting rights (i.e.: only 
those affected by a decision are entitled to participate); to be able to allocate costs 
so that only those benefitting from a service are expected to pay for them; and, to 
be able to regulate the relationship between more than one building where there 
are shared areas, such as car parks or gardens. Members did not identify any 
additional objectives that would be necessary in facilitating greater commonhold 
within mixed-use and multi-block developments. 
 

5.2. CILEx fully agrees that the proposals need to strike a careful balance between 
standardisation and flexibility. Member opinion largely favoured standardisation as 
most important for commonhold to be effective, however did so whilst recognising 
the role of flexibility in overcoming practical challenges, given the wide divergences 
in land interests and properties.41 CILEx endorsed a similar approach in respect of 
the Law Commission’s earlier consultation on leasehold enfranchisement,42 and it is 
believed that this principle should similarly be applied in the context of commonhold 
reforms.  

 

5.3. In addition, CILEx concurs with the Law Commission’s finding that consumer 
protection ought to be at the heart of reforms in acknowledgement of the multitude 
of housing problems currently facing homeowners. Three-quarters of CILEx 
members previously surveyed found that the current options available to 
leaseholders in purchasing their freehold under the enfranchisement regime treated 

                                                           
41 76% of surveyed members identified standardisation as more important than flexibility within commonhold. 

Nonetheless, member comments acknowledged that flexibility still has a significant role to play within these 
reforms. Relevant member comments included: “There needs to be a form of standardisation but with the ability 
for differing blocks to take account of their individual circumstances e.g. a large block of 100 + units and 
communal land would have differing requirements to a block of 2 or 4 with their own individual gardens 
allocated.”; “Ownership of non-freehold is complex and standardisation (which allows for variants to cover 
different types of development) will make life simpler for all.”; “Too much variation would cause confusion.”; “It 
must be standardised to ensure everyone actually understands.” 
42 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms) para 1.1.2: amongst CILEx’s 
headline recommendations, was the need to recognise that “a ‘one size fits all’ approach is unsuitable. The 
reforms need to appropriately balance simplifying the current enfranchisement regime with recognising the 
divergences in land interests, properties, leaseholders and landlords.” 
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landlords more favourably than leaseholders. Greater efforts are thereby needed for 
helping empower leaseholders within leasehold home ownership.  

 

Q17. We provisionally propose that commonholds with sections (which are not individual  
corporate bodies) should be introduced as a management structure to make 
commonhold workable for more complex developments. Do consultees agree?  
 
If consultees do not agree, do consultees prefer either the flying commonhold model  
or layered commonhold model?  If so, how do consultees suggest addressing the  
issues with these models?  
 
Are consultees aware of any other options we should be considering? 
 

5.4. CILEx welcomes the suggestion of incorporating ‘sections’ within a CA to 
accommodate more complex developments in appreciation of the growing trends 
within property development. Members have previously voiced concerns around the 
alternative suggestion of imposing ‘flying freeholds,’ and the creation of ‘sub-
commonholds’ risks overcomplicating the commonhold structure at the expense of 
increased time and costs.  

5.4.1. Almost three quarters of all survey respondents preferred the option of creating 
‘Sections’ as compared with the other two options that were put forth by the Law 
Commission, commenting that it would be fairer, more user-friendly and the 
most efficient method of administration.43  

5.4.2. One member suggested that an alternative model that could be adopted in this 
regard is “ownership of freehold and perpetual leases with enforceable 
covenants.” No other suggestions were put forward for alternative models, 
however several members did reiterate the importance of reforming leasehold 
first and foremost for existing leaseholders rather than relying on commonhold 
conversions. 
 

5.5. However, there are still ambiguities as to how Sections would be effectively 
managed. For instance, CILEx is unclear as to who would have the deciding vote or 
take on the role of mediator/adjudicator in situations where two or more Sections fall 
into dispute, such as in instances where a decision made by one section has a 
direct or indirect impact on the interests of another (including situations where this 
was both foreseeable and unforeseeable).  

5.5.1. One potential solution, as referenced earlier, is for the establishment of an 
independent regulator who would take on the role of providing alternative 
dispute resolution in such instances.  
 

5.6. Additionally, it is noted that in particularly large estates, members have voiced 
difficulties in obtaining collective consent for changes to homeownership (such as 
with collective enfranchisement),44 and it may therefore be relevant to introduce a 
system by which commonhold conversion could take place using a phased 

                                                           
43 See footnote 15, (Law Commission Reinvigorating Commonhold Consultation), p.117-129. 
44 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms) para 8.19-8.20. 
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approach to accommodate for the larger more complex developments in 
existence.45 

 

Q18. We provisionally propose that it should be optional, rather than mandatory, for a 
section committee to be set up for each section in a commonhold. Do consultees agree? 

If consultees disagree, which powers do consultees think should be given compulsorily to 
those committees? 

5.7. As stated previously, CILEx recognises the importance of balancing standardisation 
with flexibility to account for divergences in different properties. Whilst survey 
respondents typically favoured the principle of standardisation for the simplicity it 
brings, mandating that all sections have a section committee could risk the exact 
opposite in the context of smaller, less diverse properties.  
 

5.8. In addition, members drawing from their own experiences, highlighted that the 
extent to which clients may be capable or interested in managing their commonhold 
is likely to be nuanced, rendering an overly prescriptive approach unsuitable. As 
such, CILEx agrees with the Law Commission’s proposals for section committees to 
be optional so that commonhold members can determine the extent of involvement 
or separation that they prefer, in line with their own needs and the nature of their 
commonhold.46 

 

Q19. We invite consultees’ views as to whether delegation to section committees should be 
collateral or exclusive; whether this should vary for different powers; or whether it should be 
for each commonhold to decide. 

5.9. In the interests of consumer protection, there needs to be sufficient oversight of the 
different Sections to the CA to ensure that they are operating in accordance with 
the CCS. In addition, it is important to recognise that not all unit-owners will be fully 
aware of, nor fully understand, the technicalities contained within the CCS. Passive 
involvement by the CA’s director may therefore be useful for all involved in 
providing assurances that decisions made do not contravene any of the statutory 
protections or elements contained within the CCS. CILEx thereby provisionally 
welcomes a general approach of collateral delegation to section committees.  

5.9.1. Nonetheless, as mentioned in response to question 17, there are still 
ambiguities as to how disputes between Sections would ultimately be resolved.  

 
Q20. We invite consultees’ views as to whether: 

(1) directors should be able to revoke or alter the powers delegated to a section 
committee as they wish;  
(2) section committees affected by an alteration of delegated powers should be given 
the ability to apply to the Tribunal; or 

                                                           
45 CILEx notes the Law Commission’s parallel work on Right to Manage reforms, in which ‘estate’ is extended to 
cover situations where there is a shared service charge, and therefore is likely to create difficulties in meeting the 
consent thresholds and qualifying criteria for a commonhold conversion. 
46 See paragraph 3.3 above. 
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(3) the directors should have to apply to the Tribunal in order to alter or revoke a 
delegation. 

 

5.10. 77.8% of survey respondents agreed that a director should be able to alter or 
revoke the powers delegated to a section committee especially as sections are not 
legal entities. However, it was cautioned that this would need to be carefully 
regulated to ensure that the decision was justified, and thereby 61% of members 
felt that a director should have to apply to the Tribunal first in order to do so. 

5.10.1. As articulated previously, CILEx is concerned that until barriers of access 
within the First-Tier Tribunal (Property Chamber) are remedied, mandating 
approval from the tribunal may cause difficulties in practice and increase the 
time and costs associated with commonhold.  

 

Q21. We provisionally propose that a new section should be able to be created by: 
(1) the developer, at the outset; and 
(2) the commonhold association at a later date.  

Do consultees agree? 
 
If the commonhold association is allowed to create sections after it has been set up, we 
provisionally propose that this decision should be approved by special resolution, with the 
additional requirement that at least 75% of the total votes held by the unit owners who would 
be part of the new section must have been cast in favour of creating the section. Do 
consultees agree? 
 
We provisionally propose that unit owners affected by the introduction of a new section 
should be given the option of applying to the Tribunal. Do consultees agree? 
 

5.11. 82.4% of members agreed that a new section should be able to be created by a 
developer at the outset, and a further 70.6% agreed that this should also be 
possible by the CA at a later date to account for changing circumstances. 

5.11.1. Notably, one member pointed out the importance of this as a safeguard, and 
in encouraging good practices amongst property developers: “allowing the CA 
to make a change within a fixed period of set up might prevent a developer 
organising the scheme in a particular way which might not be favoured by the 
residents.” It may also be worth considering whether the procedures around 
creating, amending or combining sections could be relaxed within a fixed period 
after unit owners have taken effective control of the CA (such as the period 
proposed under question 54). 
 

5.12. Three quarters of surveyed members agreed with proposals requiring sections to be 
created following a special resolution, and 83% of members further agreed with the 
additional requirement to obtain at least 75% of the total votes held by the unit 
owners who would be part of the new section. This was justified on the basis of 
fairness and “to preserve the principle of commonality of decisions.” 

 
Q22. We provisionally propose that qualifying criteria for sections should be introduced, so 
that sections can only be created to give separate classes of vote to: 

(1) residential and non-residential units; 
(2) non-residential units, which use their units for significantly different purposes; 
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(3) different types of residential units (such as flats and terraced houses); 
(4) separate blocks in the same development; and 
(5) other premises falling within the commonhold which, in the interests of practicality 
and fairness, should form a separate section. 

Do consultees agree?  Are there any other criteria which consultees feel should be added to 
the list? 
 

5.13. CILEx agrees that sections should only be created to provide separate classes of 
vote in instances where unit holders utilise their properties in a sufficiently different 
manner that it would be practical to do so. The introduction of ‘Sections’ should not 
be treated as a gateway for a CA to subdivide itself for any alternative reasons, 
such as because of internal relationships or personal differences. This would run 
the risk overcomplicating the commonhold structure unnecessarily as well as 
undermining collective interest and exacerbating tensions between neighbours.   
 

5.14. However, CILEx does caution that qualifying criteria based on the interests of 
‘practicality and fairness’ may be difficult to implement owing to the subjective 
nature of these terms. Appropriate guidance for practitioners on what this might 
mean in practice, in the absence of common law precedent, would be useful.  

 

Q23. We provisionally propose that it should be possible for sections to consist of a single 
unit. Do consultees agree? 

5.15. Provided the mechanism for establishing a ‘Section’ within the CA has requisite 
consent thresholds, CILEx does not see any reason why there should be a barrier 
on the minimum number of units that can comprise a section. Accordingly, CILEx 
agrees that it should be possible for sections to consist of a single unit.  

 

Q24. We provisionally propose that to combine two or more sections, a special resolution of 
the commonhold association should be required.  Additionally, 75% of the votes cast by the 
unit owners in the sections that are to be combined must have been in favour. Do consultees 
agree? 

We provisionally propose that unit owners affected by sections being combined should be 
given the right to apply to the Tribunal as an additional protection. Do consultees agree? 

We provisionally propose that there should be no criteria which must be met before two or 
more sections in a commonhold can be combined. Do consultees agree? 

5.16. CILEx supports the streamlining of processes where possible to help simplify 
conveyancing procedures. CILEx members have previously articulated the 
complexity inherent in certain areas of conveyancing and the prohibitive effect that 
this can have on consumers by fuelling additional costs and alienating them from 
the process. The decision to adopt the same framework for combining sections, as 
with creating sections, is thereby welcome. 
 

5.17. CILEx recognises the justifications put forth by the Law Commission for why it is 
unnecessary for there to be criteria which must be met before combining two or 
more sections and sees no substantive issues with this proposal. 
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6. Commonhold Developments and Development Rights 

Q25 – 29. 

6.1. As a professional association and governing body for Chartered Legal Executive 
lawyers, other legal practitioners and paralegals, CILEx does not feel best placed to 
comment on how effective these proposals may be in remedying the current issues 
faced by property developers with respect to development rights. 

 

7. The Commonhold Association & Commonhold Community Statement     

Q30. We invite consultees’ views as to whether any requirements of company law (such as 
to make an annual confirmation statement, and to file accounts) should be relaxed for 
commonhold associations. 

7.1. Members identified only one area of company law which could be relaxed for CAs: 
namely, the deadlines faced for an ordinary company (e.g.: striking off if not filed 
etc.) All other member comments suggested that the requirements of company law 
should continue to apply to a CA just the same as with any other company, and 
acknowledged the argument put forth under paragraph 7.28 of the Law 
Commission’s consultation paper (with regards to a CA’s likely classification as a 
micro-entity).47  

7.1.1. The Law Commission may wish to reassure itself that company requirements 
around filing accounts and auditing are suitable for the variety of CAs that will 
emerge. It could be envisaged that some CAs will oversee large and possibly 
highly valuable common areas and contracts, but the companies would still be 
administered by residents. They may face additional costs therefore in 
preparing audited accounts than the majority of CAs if they exceed the 
prescribed thresholds. 

 

Q31 – 34. 

7.2. CILEx has not obtained any member feedback relating to how the insolvency of 
commonholds should best be handled. However, as referenced previously, CILEx 
endorses the streamlining of processes given the complexity of land law and the 
different interests within it. As such, efforts to bring parity in the handling of 
insolvency within a commonhold association and freehold management company 
are welcome.  

 

Q35. We provisionally propose that it should be possible for the CCS to impose restrictions 
on the short-term letting of units. Do consultees agree?  

                                                           
47 Member comments included: “No relaxation of Company Law requirements [are needed] as would consider 
these not to be unduly onerous.”; “Relaxing the requirements may make for an unruly commonhold.”; “They 
should be subject to the same requirements to ensure that they are run correctly.”; “I don't think that there should 
be too little regulation as if there is it is likely to lead to mismanagement. 
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We invite consultees’ views as to how to ensure that any restriction on short-term letting 
does not prevent units being rented in the private or social rented sector. In particular:  

(1) in relation to the private rented sector, we invite views on whether any restriction 
imposed by a CCS should be confined to lettings made for less than six-months, or 
for any other specified period;  

(2) in relation to the social rented sector, we invite views on whether any restriction 
imposed by a CCS should not be able to apply to particular landlords, such as 
registered providers of social housing and housing associations, or whether there are 
other ways of ensuring that such lettings cannot be prohibited in the CCS. 

7.3. Majority of surveyed members provisionally agreed that it should be possible for the 
CCS to impose restrictions on the short-term letting of units in light of the problems 
that this can cause in practice. However, a fair proportion of respondents argued 
that it should only be possible to create this local rule at the outset of the 
commonhold (following development), so that purchasers of the commonhold unit 
are aware of this restriction on their use and enjoyment of the property upon making 
the initial purchase, and that it is not subject to abuse later on.48 
 

7.4. Members suggested that it should be fairly straightforward to draft the wording of 
the local rule in such a manner as to distinguish between holiday lets and short-
term tenancies in the private or social rented sector.  

7.4.1. One member further suggested that the method of registering tenancies within 
the Belgian model could be replicated and aid in this regard.  

 

Q36. We provisionally propose that event fees should be prohibited within commonhold, 
except for any specific circumstances expressly permitted by statute. Do consultees agree?  

We invite consultees’ views as to whether an exception to the proposed prohibition on event 
fees should be made for specialist retirement properties within commonhold.  

We invite consultees’ views as to whether there are any other circumstances (apart from 
specialist retirement properties) in which event fees should be permitted within commonhold. 

7.5. CILEx members have previously called for an end to exit and event fees (including 
within retirement villages), voting this as the second top priority amongst other 
proposals for improving transparency and fairness within the market.49 As such, 

                                                           
48 Member comments included: “This is often dealt with by covenants in leases at present of course and is 
frequently breached. It does seem somewhat unfair to prevent a commonhold owner from renting out their 
property. In answering this question I debated about stating that it should only be allowed as a rule from the point 
of creation of a new commonhold development rather than being implemented later down the line.”; “Only if 
decided from the creation of the commonhold. It should not be something which can be changed at a later date, 
as this could leave some investors having to sell.”; “Property owners should, within reason, be allowed to do what 
they like with the property that they own.” 
49 Members were asked to prioritise the following potential reform areas: Reasonable fees and guaranteed 
timescales; mandatory redress schemes; end to exit fees; simplification of freehold acquisitions; lease extensions 
overhaul; right to manage overhaul; section 20 notice levels increase; comprehensive insurance of properties; 
management regulation; marketing information at the point of sale; end to rent charge lease conversions. 
Members chose ‘end to exit fees’ as the second highest priority issue out of this list.  
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CILEx welcomes the Law Commission’s provisional stance to prohibit these fees 
within commonhold.  

Q37. We invite consultees’ views as to whether any further restrictions should be put in 
place to limit which local rules may be added to the CCS. 

7.6. CILEx has not received any feedback suggesting that further restrictions should be 
put in place to limit local rules.   

 

Q38. We provisionally propose that a higher threshold for amending the CCS should be 
introduced, which may apply to some or all local rules. Do consultees agree?  
We invite consultees’ views as to:  

(1) what voting threshold should be required to amend local rules;   
(2) when there should be a right to apply to the Tribunal in relation to amendments of 
the CCS; and   
(3) whether the threshold should be the same for amending all local rules, or whether 
rules should be differentiated. If consultees are of the view that rules should be 
differentiated, we invite views as to how the threshold for introducing a rule in an area 
on which the CCS is currently silent should be determined. 

 

7.7. Member opinion was divisive on whether an ordinary resolution, in accordance with 
the current system, should be retained for amending local rules. Members 
considered that where there is ease of voting, i.e.: voting electronically or by post, 
this may warrant a higher consent threshold (closer to the requirements under a 
special resolution). Nonetheless, members also recognised that there may be 
difficulties in achieving these higher thresholds where there is low participation from 
unit holders. 
 

7.8. CILEx provisionally welcomes the new right to apply to the Tribunal in relation to 
amendments made to the CCS.50 In principle, this should be permitted where an 
individual or minority group can show that they have a significant interest relating to 
the amendment, to ensure that this right is only exercised in special circumstances 
where the minority’s reasonable enjoyment of their property is at risk. 

7.8.1. However, there may be a need to introduce a phased approach to establishing 
the CCS in situations where a much larger complex development is attempting 
to convert to commonhold and can only realistically do so in phases (see para 
4.37 above).  

 
7.9. With regards to differentiated rules, CILEx members have previously called for 

simplification within commonhold and leasehold owing to the highly complex nature 
of land interests within England and Wales and the impact that this has on 
alienating homeowners from the law. Members have voiced the need to improve 
consumer awareness of costs and processes, stressing that this lack of 
understanding currently inhibits the effectiveness of attempts to empower 
homeowners in taking control over their properties. In the context of commonhold, 
this call has been echoed with members supporting the principle of standardisation 
over flexibility where this is able to simplify procedures.   

                                                           
50 Please see paragraph 3.7 above for CILEx’s concerns around the barriers of access in the First-Tier Tribunal 
(Property Chamber). 
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7.9.1. CILEx is conscious that creating subdivisions in local rules, with different voting 
thresholds applied for different categories of rule, would overcomplicate the 
system making it harder and more inaccessible for the average homeowner to 
navigate. This could have the inverse effect of what commonhold is trying to 
achieve: stifling rather than liberating the ability for homeowners to have a say 
over their properties and how they are managed. If the system is made too 
complicated, the dependency of homeowners on professionals (such as 
directors outsourced from management companies) will increase, making it less 
of a choice to appoint third party persons and more of a necessity. This in turn 
risks increasing the level of costs that homeowners face for managing a CA and 
decreasing transparency in the housing sector.  

 

Q39. We provisionally propose that the mandatory provisions of the CCS should be 
contained in the regulations, but not be reproduced in the CCS.  Do consultees agree?  

If so, we invite consultees’ views as to whether the directors of the commonhold association 
should be under a duty to provide copies of the most up-to-date standard provisions contained 
in the regulations, along with a copy of the CCS, to any new purchasers, and should provide 
copies of the updated standard provisions to all unit owners as and when changes are made. 

7.10. CILEx finds these proposals to be sensible in removing any risk of ambiguity or 
unnecessary duplication which might confuse members of the CA. As the Law 
Commission rightly states it would also aid in removing the need to update the 
Articles of Association, and re-register the CCS at HM Land Registry, every time the 
underlying regulations are changed. 

7.10.1. A clearer layout is not only beneficial for conveyancers when advising their 
clients on the impacts of the CCS, but also for homeowners when referring back 
to the CCS in future. The time spent navigating the CCS would undoubtedly be 
shortened by removing duplication of terms already prescribed for in 
regulations, provided that those prescribed for terms are collated together for 
ease of access.  
 

7.11. However, homeowners would need to be made aware of the fact that the CCS does 
not contain all the relevant provisions affecting their commonhold and should be 
provided with a copy of these provisions as prescribed by regulation. Accordingly, in 
the interests of improving transparency and consumer awareness, CILEx fully 
supports the proposals requiring a CA’s director to provide copies of these 
provisions, along with a copy of the CCS, to all relevant persons.  

 

Q40. Should our provisional proposals to introduce sections be implemented, we 
provisionally propose that it should be possible to add schedules to the CCS, where the 
rights and obligations applying to a specific section can be collated. Do consultees agree? 

7.12. As stated previously, it is important that the procedures around CAs and the CCS are 
not overly burdensome to homeowners that they feel required to take on third party 
professionals to manage the commonhold or feel alienated from relevant processes. 
Allowing the CCS to add schedules containing specific information on different 
Sections would be helpful in compartmentalising information so that it is more 
accessible for homeowners to navigate. 
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Q41. We invite consultees’ views as to whether there are any new terms, other than those 
we have asked about in this Consultation Paper, which should be added to the prescribed 
terms of the CCS (that is, rules which should apply to every commonhold, rather than local 
rules which can optionally be adopted by individual commonholds). 

7.13. Survey respondents did not identify any additional terms which should be added to 
the prescribed terms of the CCS. The magnitude of changes taking place within land 
law reforms are already intended to resolve some of the more persistent issues within 
homeownership. CILEx recognises that following these reforms, there may be a need 
to increase or amend the prescribed terms accordingly, and as mentioned in 
response to question 39, proposals for mandatory provisions of the CCS to be 
contained in regulations shall help to entrench these changes quickly and easily. 

 

Q42. We provisionally propose that the procedure for the election of directors of a 
commonhold should be simplified, so that the prescribed articles of association provide that 
directors should be elected at a general meeting, and also may be co-opted by the existing 
directors. Do consultees agree? 

7.14. As stated previously, CILEx welcomes proposals to simplify the procedures and rules 
governing the CA so that the overall system is more accessible and transparent for 
homeowners. 

 

Q43. We provisionally propose that, if a commonhold association cannot find members able 
and willing to serve as directors, and is also unwilling to appoint professional directors, any 
member of the association should be able to apply to a court or tribunal for professional 
directors to be appointed, who would then be paid by the association. Do consultees agree?  

We provisionally propose that, if members should be able to make such an application, then 
someone with a mortgage or other charge over a unit should also be able to do so. Do 
consultees agree?  

We provisionally propose that, if it should be possible for an application to appoint directors 
to be made, it should be heard by the First-tier Tribunal (Property Chamber) (in Wales, the 
Residential Property Tribunal). Do consultees agree? 

7.15. CILEx does not see any substantive issues with these proposals. Referring to the 
First-Tier Tribunal (Property Chamber) shall ensure that the situation is dealt with 
from a land law perspective, recognising the CA as distinct from other corporate 
entities. This is provided that the approach suggested is confined to CAs alone and 
does not open up a dangerous precedent for other companies to utilise.  
 

7.16. In addition, CILEx thinks it is highly unlikely that such a situation would arise, 
particularly when refusal to appoint a new director would allow a single member to 
unilaterally have one appointed. In such circumstances, it is more probable that the 
CA would recognise the benefits of making this determination amongst themselves 
without requiring intervention of the Tribunal. 
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Q44. We invite consultees’ views as to whether a problem is likely to arise whereby a single 
investor, or a group of investors, who own a majority of units, run a block in their own 
interests in order to “squeeze out” other owners.  
If it is felt that problems are likely to arise, then we invite consultees’ views as to the 
following:  

(1) whether the concept of “persistent failure to comply with the CCS in some 
material respect”, offers a satisfactory basis upon which a court or tribunal could 
intervene on an application by a unit owner;  
(2) whether such applications should be made to the court or the Tribunal;  
(3) whether, the court or Tribunal should have the power to appoint directors, and to 
make the supplementary orders set out in paragraph 9.48 above, should they be 
required;  
(4) whether it would be necessary for the court or tribunal to exercise continuing 
supervision over the directors who were appointed; and  
(5) whether other solutions could be used to address the difficulty. 

 

7.17. CILEx has not obtained any member comments on the likelihood of this occurring, 
however recognises the existence of this risk and the need to safeguard against it. 
CILEx agrees that the test for exercising this proposed safeguard should be one 
where there has been a ‘persistent failure’ to comply in some ‘material respect’; this 
threshold ensures that a unit owner may only use this safeguard as a last resort 
option and thus protects against abuse of process.  
 

7.18. CILEx would like to draw the Law Commission’s attention to parallel proposals for a 
new Housing Court to deal with all property related disputes. If these proposals are 
realised, then it may be more prudent for the integrated Housing Court to deal with 
said applications.  

 

7.19. CILEx also considers that parallel efforts for the regulation of property agents may 
be able to dovetail with these proposals, particularly where new redress 
mechanisms have been provided for homeowners. These redress mechanisms may 
be of some benefit to unit-owners caught in the described situation and could 
provide a faster and more cost-effective solution without requiring intervention of the 
Courts or Tribunal. 

 

Q45. We seek consultees’ views on whether their experience with other leaseholder-
controlled companies (Freehold Management Companies, Residents’ Management 
Companies and right to manage companies) leads them to believe that provisions for proxy 
voting may be abused, and, if so, in what way or ways.  
We further seek consultees’ views on whether any such abuses could be prevented or 
mitigated by:  

(1) a restriction on the number of proxy votes that any individual might hold; or  
(2) some other device (please specify). 

 

7.20. CILEx received minimal feedback from surveyed members on their experience of 
proxy voting within leaseholder-controlled companies. The feedback received 
however, acknowledged the benefits of proxy voting for those who do not reside full 
time within their property.  
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8. Management and Maintenance Issues 

Q46 – 49. 

8.1. Homeowners should be made to feel safe in their own homes and know that if 
damage befalls their property through no fault of their own, then there is appropriate 
insurance cover to help resolve the issue. CILEx concurs that it would be sensible 
to include a requirement for CAs to have a certain level of insurance protection, in 
compliance with the requirements of UK Finance and the Building Societies 
Association Lender’s handbook.  

8.1.1. 88.9% of survey respondents agreed with this proposal, and CILEx additionally 
recognises the benefits of appropriate insurance cover in safeguarding against 
insolvency. 

 

8.2. However, the Law Commission may wish to be mindful of the potential barriers 
commonhold associations could face when attempting to purchase competitive 
insurance, drawing from the current criticisms in insuring Right to Manage 
companies. (See para 3.4.1 above). 

8.2.1. In addition, safeguards should be implemented to ensure that the relevant 
insurance policies do not inadvertently create ambiguities at the expense of 
innocent unit-owners. 

 

Q50. We provisionally propose that the provisions in the prescribed commonhold community 
statement requiring the repair of the common parts should be extended to require also 
“renewals”; that is, the replacement of “like with like” if something should be beyond 
economic repair. Do consultees agree?  

We provisionally propose that the installation of adequate thermal insulation should be 
deemed to be a repair. Do consultees agree?  

We provisionally propose that it should be possible for the repairing obligations required by 
the CCS to be supplemented by a local rule requiring a higher standard of repair, if 
appropriate. Do consultees agree?  

We provisionally propose that, with horizontally-divided buildings (so including all flats), 
matters relating to the internal repair of units should be left to local rules. Do consultees 
agree?  

We provisionally propose that with vertically-divided buildings (that is, all houses, whether 
detached, semi-detached or terraced) all matters relating to repair (whether internal or 
external) of the units should be left to local rules. Do consultees agree? 

8.3. CILEx provisionally welcomes the extension of ‘repair’ to include ‘renewals’ to clarify 
this potential area of ambiguity. 
 

8.4. 61% of survey respondents agreed that it should be possible for the repairing 
obligations required by the CCS to be supplemented by a local rule requiring a 
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higher standard of repair. However, some members did point out the practical 
difficulties that might arise in defining a ‘higher standard of repair’ and were 
conscious of the need to protect minority interests should some unit holders be 
unable to afford the higher costs that would be associated with this rule.  

 
Q51. We invite consultees’ views as to whether rights of entry are best left to local rules, or 
whether rights of entry should be prescribed.  
 
If rights of entry are prescribed, we invite consultees’ views as to whether it is necessary to 
make a distinction between different types of buildings.  
 
If it is necessary to distinguish between different types of building, we invite consultees’ 
views as to:  

(1) whether the distinction should be between those that are horizontally-divided, and 
those that are vertically-divided; and  
(2) if some other distinction is more appropriate, what that should be.  
We invite consultees’ views as to what, in each case, the appropriate rights of entry 
would be. 

 
8.5. 83.3% of survey respondents agreed that rights of entry should be prescribed for, 

and majority of members disagreed with differentiating between horizontally-divided 
and vertically-divided buildings in the commonhold.  

 
Q52. We provisionally propose that the commonhold community statement should be 
amended to provide that alterations to the common parts which are incidental to internal 
alterations made by a unit owner to his or her own unit should not require the consent of the 
members by an ordinary resolution. Do consultees agree?  
 
We provisionally propose that the giving of consent to such proposals should be delegated 
to the directors. Do consultees agree?  
 
We invite consultees’ views as to whether:  

(1) “minor alterations to the common parts” should be defined as we have outlined at 
paragraph 9.137 above; or   
(2) some other criterion could be adopted to distinguish minor alterations from those 
which should continue to require the consent of an ordinary resolution by the 
members. 

 

8.6. CILEx concurs with the Law Commission’s findings that an ordinary resolution 
should not be needed in circumstances where alternations to an internal unit 
requires some minor incidental alterations affecting the common parts. This would 
be a disproportionate requirement in the circumstances and could create 
unnecessary tensions and grievances for homeowners.  
 

8.7. Delegating this duty to directors of the commonhold is a more practical solution as 
permissions can be sought quickly and easily. However, there may be minor 
temporary alterations where even this would be unnecessary. CILEx would thereby 
suggest that in defining “minor alterations to the common parts”, the degree of 
permanency of the alteration, as well as its scale, is taken into consideration.   

8.7.1. Safeguards should be implemented, in the interests of unit owners, to ensure 
that consent is not unreasonably withheld nor subject to unreasonably high 
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consent fees (both of which are problems currently present in the leasehold 
framework). 

 

Q53. We invite consultees’ views as to whether existing long-term contracts have been a 
problem which leaseholders have encountered. If they have, then we further invite 
leaseholders to let us have examples. 

Q54. We provisionally propose that commonhold associations should be given the right, 
within a set period from the date when the unit owners take effective control of the 
commonhold association, to cancel contracts which were entered into by the association 
before that date. (It would be necessary to define these terms so as to exclude the scenario 
where the units were “sold” to associates of the developer). Do consultees agree?  

We provisionally propose that a “long-term contract” should be defined as a contract which 
must run for more than 12 months. Do consultees agree? If not, what longer or shorter 
period would be appropriate?  

We provisionally propose that a commonhold association should have to exercise this right 
within six months from the commonhold coming under the effective control of the unit owners 
(being actual “arms-length” purchasers of the units). Do consultees agree? If not, what 
longer or shorter period would be appropriate? 

8.8. CILEx obtained some anecdotal evidence to suggest that this problem has been 
encountered in the context of management company land: “Yes, when you have 
Management Company land rather than leasehold.  A recent site I've acted on had 
gas tanks and the developer had already entered into a contract with the gas 
supplier that the owners were stuck with for 2 years once the builder had finished 
the site and then could only change supplier if 100% of owners agreed.” 
 

8.9. 76.5% of survey respondents agreed with the solution proposed in providing CAs 
with a right, within a set period from the date when the unit owners take effective 
control, to cancel contracts that were entered into by the association before that 
date. CILEx supports this proposal as key in empowering unit holders to take 
control of their properties, thus realising the underlying policy consideration driving 
commonhold reforms, and as an important measure for protecting homeowners 
against unscrupulous business practices.51 

 

8.10. Nevertheless, it is also recognised that there are inherent risks in altering pre-
existing contracts following the completion of sale, as this may undermine the 
confidence that purchasers have within the home buying and selling process. To 
protect purchaser interests, it was suggested by members that the decision to alter 

                                                           
51 Member comments included: “So that the commonhold association can actually manage itself and control its 
own destiny. Otherwise the developer could set up the Management Co and set up a long-term contract in order 
to continue to rake in a profit from the development in years to come.”; “The commonhold association should be 
free to set up their own long-term contracts.”; “The idea is to have responsibility and the power to manage.” 
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contracts retrospectively could be subject to prior approval from the Tribunal, and at 
the very least should require a high threshold of consent.52 

 

Q55. We invite consultees’ views as to the difficulties that can arise when the long-term 
contract includes the hire of equipment which remains the property of the contractor and 
which they have reserved the right to remove if the contract should be terminated. We would 
appreciate any examples of contracts involving the hire of equipment, or of long-term 
contracts generally, that consultees are able to provide. 

8.11. CILEx has not obtained any member feedback or anecdotal evidence on this point. 

 

9. Financing the Commonhold 

Q56. We provisionally propose that the proposed contributions to shared costs should 
require the approval of the members of the commonhold association. This approval would 
generally be given by a resolution passed in a general meeting, though it could be passed 
by the written procedure. Do consultees agree?  

We provisionally propose that this approval should be given by an ordinary resolution (over 
50% majority), rather than by a special resolution (at least 75% majority). Do consultees 
agree?   

We invite consultees’ views as to the suggestion that if the proposed level of contributions 
failed to secure approval, the level of contributions required in the previous financial year 
should continue to apply.  

We invite consultees’ alternative proposals to address the issue of what should happen if the 
directors’ proposed level of commonhold contributions fail to obtain approval. 

9.1. CILEx welcomes the flexibility for this resolution to take place either in a general 
meeting or by a written procedure. This flexibility shall ensure that commonhold 
requirements are suitable in a wide variety of commonhold developments, including 
larger developments containing many unit-owners. 
 

9.2. Where approval has not been secured, CILEx agrees that the level of contributions 
required in the previous financial year should continue to apply as a realistic safety 
net and precaution against shortfall. This should in no way hamper the ability for the 
director to amend the level of proposed contributions and resubmit them to the 
commonhold association for approval.  

 

9.3. 70.6% of survey respondents agreed with the Law Commission’s proposal that the 
approval process should be given by ordinary resolution. One suggestion put forth 

                                                           
52 Member comments included: “Where…would that leave you? Changing the rules after everyone has 
committed on the basis of what was disclosed at the time only to find that the goal posts have been moved.”; 
“Subject to agreement by relevant majority of unit holders.”; “Not fair to contractor but should be able to ask 
tribunal.” 
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amongst member comments, was for a differential between minor and major works, 
in which the latter may warrant a special resolution.53  

 

 

Q57. We provisionally propose that it should be possible for the CCS to include, as a local 
rule, an index-linked “cap” on the amount of expenditure which could be incurred on the cost 
of improvements. Do consultees agree?  

We provisionally propose that it should be possible for the CCS to include, as a local rule, an 
index-linked “cap” on the amount of expenditure which could be incurred annually on the 
cost of “enhanced services”, as described in paragraph 10.40(1). Do consultees agree?  

We provisionally propose that if a CCS contained such a “cap”, then it could be removed 
only with the unanimous consent of the unit owners, or with the support of 80% of the 
available votes, and the approval of the Tribunal. Do consultees agree?  

We provisionally propose that any application by a unit owner to challenge proposed 
expenditure should be made before it was incurred, and expenditure should not be open to 
challenge later. Do consultees agree? 

9.4. CILEx does not see any substantive issues with providing unit-owners the flexibility 
to create such caps. As the index-linked caps shall only apply in the context of 
improvements to the fabric of the common parts, and the provision of substantially 
enhanced services, there is no risk that they would prevent proper maintenance or 
repair of the commons parts so as to threaten reasonable enjoyment of the building.  
 

9.5. CILEx agrees that there may be situations in which the caps set are no longer fit for 
purpose (e.g.: the unit-owners of multiple units has changed, or certain members 
are willing to contribute additional funds to cover the excess fees chargeable, or 
members of the commonhold association have changed their mind). In such 
circumstances, it is only right that members of the CA have the power to remove 
these caps. CILEx feels that it would be best for the manner and level of voting 
majority required to do so, to be determined by the CA from the outset when first 
creating the local rule. Should this lead to any acute grievances in which minority 
interests are significantly impaired, there should be recourse to the Tribunal to block 
the decision where reasonable.  

9.5.1. CILEx is of the opinion that relying on the Tribunal for protections (as opposed 
to for specific permissions) is practical and can be more broadly applied to 
various situations. Accordingly, rather than complicating processes by creating 
case-specific requirements, homeowners should be assured that they may turn 
to the tribunal in situations where their minority interests are significantly 

                                                           
53 Member comments included: “But only for contributions over a fixed amount, as is the case for the s20 
procedure for leasehold property.”; “75% in certain circumstances but where most units are buy[-to-]lets the unit 
owners are unlikely to wish to spend any more than absolutely necessary which could be prejudicial to those that 
wish to make the most of their owner/occupied home. I think there needs to be a differential between minor and 
major works.” 
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impaired in some material way as a result of decisions to create, amend or 
remove various types of local rules.54  
 

9.6. CILEx would further add that the ability to create Sections which segment 
membership interests within the CA might be able to provide some safeguard within 
mixed-use buildings for vulnerable persons, such as units dedicated to social 
housing or shared-ownership schemes.  
 

9.7. CILEx provisionally agrees that a unit owner should be expected to challenge 
proposed expenditure before it has been incurred rather than later to minimise 
disruptions and safeguard against budgeting shortfalls.  

 

Q58. We provisionally propose that it should be compulsory for a commonhold association to 
have some form of reserve fund. Do consultees agree?  

We provisionally propose that the scheme for the financing of the commonhold should 
continue to distinguish between contributions for shared (current) expenditure, and 
contributions to the reserve fund or funds.  Do consultees agree?  

We provisionally propose that no minimum annual contribution towards the reserve fund 
should be specified. Do consultees agree?  

We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate.  

We provisionally propose that the directors of commonhold associations should be able to 
set up such designated reserve funds as they see fit. Do consultees agree?  

We provisionally propose that it should also be possible for the members of a commonhold 
association to require, by ordinary resolution, that a designated reserve fund or funds should 
be set up. Do consultees agree?  

We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose for which 
the designated reserve fund was set up.  Do consultees agree?  

We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to insolvency 
proceedings. Do consultees agree?  

We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, and with 
the approval of the Tribunal. Do consultees agree?  

 We invite consultees’ views as to whether the directors (or the members in a general 
meeting) should be able to “borrow” from a reserve fund in order to meet a shortfall in 
meeting other expenditure, and, if so, what safeguards, if any, would be appropriate.  

                                                           
54 However, please note paragraph 3.7 above regarding CILEx’s concerns around the barriers of access in the 
First-Tier Tribunal (Property Chamber). 
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We provisionally propose that the proposed annual contributions to the reserve fund or funds 
should be approved by the members in the same way as the contributions to current 
expenditure, and, if possible, at the same time. Do consultees agree? 

9.8. CILEx, along with other stakeholders, has previously called for reserve funds to be 
mandatory in the context of leasehold schemes to safeguard against sudden and 
excessive emergency fees and to provide homeowners with greater transparency 
around cost contributions. CILEx is of the opinion that the same should apply in the 
context of commonhold contributions, with 72.2% of survey respondents voicing 
their agreement that reserve funds should be compulsory for a CA.55 

9.8.1. The Law Commission rightly articulate that whilst reserve funds should be made 
compulsory, it would be impractical and unhelpful to set a minimum contribution 
level that must be paid into these funds. As previously articulated, “reforms 
need to appropriately balance simplifying the current…regime with recognising 
the divergences in land interests [and] properties” and thereby cannot be overly 
prescriptive. Nevertheless, unit-owners should be made aware of the existence 
of the reserve fund and what reserve funds are intended to do, so that members 
of the CA can make an informed decision about whether and how much to 
invest into one.  
 

9.9. CILEx provisionally concurs with the proposal for distinguishing between current 
expenditures and reserve funds so that the internal management of costs paid into 
the CA are clearly organised and more transparent.  
 

9.10. 88.2% of survey respondents agreed that a commonhold association should be 
permitted to set up designated reserve funds for specific purposes and that these 
funds should be protected from enforcement action by creditors, unless their claim 
relates to the specific purpose for which it was set up.  

9.10.1. Member opinion was split on whether the establishment of this fund should 
require an ordinary or special resolution, but it was suggested, once again, that 
there could be a differential between minor and major works or based on the 
limit of financial contributions that would be required. 

 
9.11. CILEx sees no substantive problems with the proposal for permitting changes to the 

designated reserve fund only where there is 80% member consent and the 
approval of the Tribunal. The involvement of the Tribunal should help protect 
against directors abusing this process to escape creditor action.56  
 

9.12. Majority of survey respondents disagreed with directors/members ‘borrowing’ from 
the reserve fund in order to meet a shortfall in another expenditure. Members were 
concerned that this could promote bad management of the commonhold, and that 
adequate protections and safeguards would be paramount if this power were to be 
implemented. Members suggested that if this were to be the case, there should be 
a consent requirement attached to exercising the right to ‘borrow’ so that members 
of the CA are not only aware of the redistribution of finances but have the power to 
block or approve it. 

                                                           
55 Legal Sector Group, Leasehold Reform Proposals, (2017) para 7. 
<<https://www.cilex.org.uk/~/media/pdf documents/main cilex/communications/media releases/legal sector gr
oup leasehold reform proposals june 2017.pdf?la=en>> 
56 However, please note paragraph 3.7 above regarding CILEx’s concerns around the barriers of access in the 
First-Tier Tribunal (Property Chamber). 



45 
 

 

9.13. CILEx welcomes simplification of processes and thereby the proposal for annual 
contributions to the reserve fund to be approved by members in the same way and 
at the same time as contributions to current expenditure. Given concerns raised by 
some respondents around unit-owners being capable of, or interested in, managing 
their blocks, this shall additionally be useful in decreasing the practical burdens of 
belonging to a CA. 

 

Q59. We provisionally propose that it should be possible to allocate to individual units within 
a commonhold different percentages that it must contribute towards different “heads” of cost. 
Do consultees agree?  

We invite consultees’ views as to whether each commonhold should have total flexibility in 
how different costs are allocated, or whether there should be any limitations on their ability to 
do so. 

9.14. 88.9% of survey respondents agreed that the method by which cost contributions 
are allocated between unit-owners should generally be prescribed for in regulation. 
Nonetheless, CILEx welcomes the flexibility for the allocation of costs between unit-
owners to differ depending on how the costs incurred relate with their property 
interests (e.g.: commercial or residential). This shall be necessary in particularly 
large scale or mixed-use buildings. However, CILEx is not fully convinced that 
establishing divided contributions would be a more straightforward solution as 
compared with utilising the framework for Sections. This proposal appears to 
duplicate mechanisms for segmenting member interests and risks complicating 
procedures and causing confusion amongst unit-owners.  

9.14.1. The Law Commission contend that “Sections would allow costs to be 
separated out, but would additionally mean that unit owners would be allowed to 
vote only on expenditure which was relevant to them.”57 Generally speaking, 
CILEx counters that there ought to be a relationship between the level of 
contribution that a unit-owner makes and the level of influence that they have 
over the associated repairs/renovations in question. CILEx acknowledges that 
there may be exceptions to this rule and considers that there are possible work-
arounds using the Sections framework which could assist. For instance, to enjoy 
voting rights it may be required that all sections contribute towards a certain 
renovation but to varying degrees. In turn, those Sections less affected by the 
repairs/renovation would only be expected to contribute a nominal amount 
whilst enjoying voting rights over the matter (as the expenditure is still shared). 
 

9.15. CILEx once again stresses the importance of a ‘culture change’ for commonhold to 
effectively operate. The concept of commonhold rests on a ‘community of interests.’ 
Whilst Sections may be created to group different communities of interest, the 
ability to fragment and further sub-divide pockets of the commonhold association 
should not run so deep as to negate the ‘community’ aspect of commonhold. For 
instance, in the example provided by the Law Commission, the owners of flats 
without parking spaces might well object to having to pay the costs associated with 

                                                           
57 See footnote 15, (Law Commission Reinvigorating Commonhold Consultation), p.263, para 10.93. 
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them, however improvements to shared spaces is still of benefit in improving the 
overall value of the building and this should not go unnoticed.    

 

Q60. We provisionally propose to retain the possibility of varying the percentage of 
expenditure allocated to each unit, by amending the CCS by special resolution. Such 
amendments would remain subject to a unit owner’s right not to have a significantly 
disproportionate amount of the contributions to shared costs, or the reserve funds, allocated 
to his or her unit. Do consultees agree?  
 
We invite consultees’ views as to whether:   

(1) it is likely to be fair and workable to consider any proposed variations to 
contributions to shared costs, and the reserve funds, on the basis that the originally 
allocated percentage was fair; and   
(2) safeguards need apply only if the allocated percentage is altered.  

 
We invite consultees’ views as to whether internal floor area would offer a satisfactory 
default basis on which to allocate financial contributions in purely residential commonholds.  
We invite consultees’ views as to whether internal floor area would offer a satisfactory 
default basis on which to allocate financial contributions in commonholds which include (a) 
commercial and residential units and (b) commercial units of different kinds. If not, we invite 
views on alternative methods. 
 

9.16. CILEx has not found any substantive issues with these proposals.  
 

9.17. 58.9% of survey respondents agreed that internal floor area would provide a 
satisfactory starting point for allocating financial contributions. There was some 
concern that this would not always be appropriate, and therefore CILEx welcomes 
the flexibility to vary these allocations as proposed. CILEx also recognises the 
advantages that this would have in protecting against commonhold developments 
which have been established to allocate costs in a manner that would unfairly 
benefit the developer.  

9.17.1. In the context of mixed use commonholds (residential and commercial) 
member comments suggested this could also provide a useful starting point, but 
that the flexibility to deviate from this default position would become even more 
relevant. 

 

Q61. We provisionally propose that the current scheme for the issue of a Commonhold Unit 
Information Certificate (“CUIC”) on the sale of a unit should in its essentials be retained. Do 
consultees agree?  

We invite consultees’ views as to whether the possibility of further contributions (emergency 
contributions, or contributions to the reserve fund or funds) falling due after the issue of a 
CUIC is likely to present practical problems to conveyancers.  

We provisionally propose that, once a CUIC has been issued, an incoming unit owner should 
not be liable for further contributions which fall due, unless the commonhold association or 
its agent has notified the current owner’s conveyancers of the further liabilities. Do 
consultees agree?  
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We provisionally propose that the maximum fee for a commonhold association to issue a 
CUIC should be set by regulation, and kept under review. Do consultees agree?  

We invite consultees’ views as to whether the lack of any sanction or convenient remedy for 
the failure on the part of the commonhold association to issue a Commonhold Unit 
Information Certificate within the prescribed 14-day period is likely to cause problems in 
practice. We further invite consultees’ views on how best this may be resolved.  

We invite consultees’ views as to whether a Commonhold Unit Information Certificate should 
be conclusive once issued; or whether it should be possible for it to be amended if an error is 
spotted after it has been issued.  

We further invite consultees’ views on what problems would arise in practice if a 
Commonhold Unit Information Certificate could be amended; and on how these might be 
addressed. 

9.18. CILEx welcomes the role of the Commonhold Unit Information Certificate (CUIC) in 
ensuring transparency within the home buying and selling process. CILEx has 
called for wider efforts to improve transparency and public awareness within 
leasehold law and believes that the same is needed for commonhold given the lack 
of uptake, popularity and awareness of commonhold since the Commonhold and 
Leasehold Reform Act 2002 came into force.  
 

9.19. CILEx supports proposals for compulsory reserve funds.58 Accordingly, it is 
anticipated that there should not be a high risk of emergency requests arising which 
would catch prospective buyers unawares. Nonetheless, in recognition of this risk 
CILEx agrees that the incoming unit owner should not be liable for further 
contributions which fall due, unless the CA or its agent has notified the current 
owner’s conveyancers of these liabilities. In exceptional circumstances where 
unforeseen costs have emerged prior to completing the sale, this measure shall be 
useful in incentivising the CA to disclose all relevant information in a timely manner, 
safeguarding transparency within the conveyancing process. In addition, it may 
further incentivise the CA to take out appropriate insurance cover to safeguard 
against such risks.  

 

9.20. CILEx additionally agrees, in the interests of transparency, that the maximum fee 
for a CA to issue a CUIC should be set by regulation and kept under review to 
mitigate any risk of abuse.  

 

9.21. All survey respondents agreed that the lack of sanction to comply with the CUIC 
within the prescribed 14-day period is likely to cause problems in practice. Members 
suggested that to remedy this issue, penalties related to the length of delay could 
be imposed, or alternatively the fee owed for provision of the pack could be 
waived.59 

 

                                                           
58 Please see CILEx’s response to question 58 above. 
59 Although members did acknowledge that this might have a cyclical effect in ultimately penalising the purchaser: 
“However a fine would just be shared out between the unit holders in the next service charge invoice so all are 
losers”; “Unsure as fines would then just be passed on to the owners.” 
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9.22. 81.3% of survey respondents agreed that it should be possible to amend the CUIC 
if an error is spotted after it has been issued, however this should only be the case 
in instances where there has been a ‘genuine error.’ To protect purchasers, it was 
suggested that these amendments should be subject to appropriate time limits so 
that a purchaser can have confidence in the information disclosed, and the costs for 
issuing a replacement CUIC should not be recoverable (or at the very least ought to 
be capped).    

 

Q62. We invite consultees’ views as to whether the need for unit owners to obtain the 
consent of their mortgage lender to support the commonhold association granting a fixed or 
floating charge is likely to be a significant difficulty in raising emergency funding.  

If consultees consider that there might be difficulties, we invite views on what measures 
could be put in place to alleviate these difficulties, including whether the Tribunal should be 
able to override a mortgage lender’s refusal to give consent. 

9.23. All members responding to CILEx’s survey agreed that this requirement (for unit 
owners to obtain consent from their mortgage lenders in support of the charge) 
would cause significant difficulties in practice. Majority of respondents thereby 
agreed that the Tribunal should be able to override the mortgage lender’s refusal to 
give consent. However, some members did express concern that this could 
exacerbate the current problems around the mortgageability of commonhold and 
act as another deterrent against this form of lending.  
 

Q63. We provisionally propose that express provision should be made for a commonhold 
association to grant a floating charge.  Do consultees agree?  
We provisionally propose that a charge over the common parts or a floating charge should 
only be able to be granted when either:  

(1) The unit owners unanimously consent to the charge: or  
(2) 80% of the unit owners consent to the charge, and approval is obtained from the 
First-tier Tribunal (Property Chamber) or the Residential Property Tribunal Wales.   

Do consultees agree? 
 

9.24. CILEx agrees with introducing an express provision for the CA to grant a floating 
charge. This shall address the current ambiguity which has left scope for abuse and 
shall ensure that the creation of a floating charge is appropriately regulated to 
protect homeowners’ interests.  
 

9.25. 82.4% of survey respondents agreed that unanimous consent should be required to 
authorise the granting of this charge, as it was felt that this would be proportionate 
given the significance of such a decision, as well as being able to protect against 
corruption. Nonetheless, members acknowledged the practical difficulties that this 
could cause, and consequently agreed with the proposed compromise of 80% 
consent complimented with further approval from the First-tier Tribunal (Property 
Chamber).  

 

Q64. We provisionally propose that it should be possible for a commonhold association 
(having obtained the requisite consent) to grant a charge over part of the common parts. 
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Where such a charge is granted, the part of the common parts so charged may be registered 
with a separate title number. Do consultees agree? 

9.26. CILEx had not obtained any member feedback on this point. 

 

10. Exceptions 

Q65. We provisionally propose making an exception to the prohibition on residential leases 
over seven years, and leases granted at a premium, for shared ownership leases which 
contain the fundamental clauses prescribed by Homes England in England or the Welsh 
Government in Wales. Do consultees agree? 

10.1. As stated previously, CILEx members have strongly opposed the mixing of 
leasehold and commonhold tenure within a single building/block owing to the level 
of complexity this would cause in subsequent regulation and management of the 
property, coupled with the risk of a two-tiered system.60 It has been suggested that 
shared ownership could be provided for under alternative arrangements (instead of 
leasehold) to overcome this problem. For instance, one member suggested that: 

“you could have the dwelling as a commonhold [unit] owned jointly by the Housing 
Association and the “tenant” with a Trust Deed that set out their beneficial 
interests…[or alternatively] another option would be to use the type of scheme 
where the “tenant” owns the property in their own name but with a charge back to 
the Housing Association for their “share”.  There could then, possibly, be built-in 
terms obliging the “tenant” to offer the dwelling back to the Housing Association if it 
were an area for which affordable housing must be preserved and offered back.” 

10.2. Given these potential solutions, along with earlier engagement with CILEx members 
that suggested commonhold could aid in facilitating shared-ownership,61 the 
Government may wish to reassure itself with a review of alternative arrangements 
for accommodating these schemes so that they are compatible with commonhold 
without requiring mixed tenure. 

 

Q66. We provisionally propose that in new commonhold developments, the model shared 
ownership lease should require the shared ownership leaseholder to comply with all terms of 
the CCS.  Do consultees agree?  

We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold association in 
place of the shared ownership provider, apart from a decision to terminate, which should be 
exercised jointly with the provider.  Do consultees agree?  

We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to challenge 

                                                           
60 Please see paragraph 3.2 above. 
61 CILEx Response, Ministry of Housing, Communities and Local Government Consultation – Implementing 
reforms to the leasehold system in England, November (2018), para 3.18-3.20. 
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service charge costs or to be consulted on works and contracts exceeding a certain amount. 
Do consultees agree?  

We provisionally propose that, in new commonhold developments, on purchasing 100% of 
the value of the commonhold unit, the shared ownership leaseholder should be transferred 
the commonhold title of the unit and should become a member of the commonhold 
association. Do consultees agree? 

10.3. As stated in response to question 65, CILEx would welcome further research into 
alternative models for shared-ownership, which are not solely limited to the creation 
of leasehold interests. 
 

10.4. Nonetheless, if an exception is made for shared-ownership leases within 
commonhold, CILEx provisionally agrees with all the proposals put forth as realistic 
and sensible, providing shared ownership leaseholders with superior rights in terms 
of: voting, challenging commonhold costs before they are incurred etc. However, 
there may need to be additional protections in place for the provider of the shared 
ownership scheme where the shared ownership leaseholder enjoys voting rights to 
add, remove or amend local rules of the CCS and to vote on the grant of a charge 
over the common parts. 

 

Q67. We provisionally propose that in a building which has converted to commonhold, the 
shared ownership provider should have voting rights in the commonhold association. 
Delegation of voting rights to the shared owner will be possible on a voluntary basis, but not 
mandatory. Do consultees agree?  

We provisionally propose that, in a building which has converted to commonhold, the 
staircasing provisions of any existing shared ownership leases should continue to operate in 
the same way. On staircasing to 100%, the shared owner will therefore remain a 
leaseholder. Do consultees agree?  

We provisionally propose that after having staircased to 100% of the value of the leasehold 
flat, the shared ownership leaseholder should have a statutory right to purchase the 
commonhold unit and become a member of the commonhold association. Do consultees 
agree? 

10.5. CILEx is mindful that there are a handful of key factors at play here including: 1). 
The need to secure parity for shared-ownership leaseholders so far as is possible 
(so that treatment of shared-ownership does not significantly differ based on how 
the commonhold came to be created), 2). The impact that staircasing may have on 
voting rights and the level of influence that shared-ownership leaseholders should 
expect to enjoy over the building, 3). The policy considerations underpinning 
shared-ownership schemes in which providers should ultimately expect to relinquish 
their freehold interest, and 4). The nature of shared-ownership providers generally 
as not-for profit entities.  
 

10.6. Nonetheless, given that majority of shared-ownership schemes are under the 
auspices of Housing Associations, CILEx finds that Housing Associations may be 
better placed to comment on how these proposals would impact upon existing 
arrangements. 
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10.6.1. Once again, it may be worth considering how alternative arrangements to the 
leasehold model of shared ownership could provide a better solution. 

 

Q68. We invite consultees’ views as to whether an exception to the ban on residential leases 
over seven years is needed to accommodate better community land trusts and co-operatives 
within the commonhold model. 

10.7. Previous surveys conducted on the issue of community land trusts, cohousing and 
cooperatives as residential long leases, demonstrated that member opinion on this 
matter is largely disparate. This was mostly owing to the varying levels of exposure 
that respondents have had with these developments, coupled with the fact that 
‘community-led housing’ may encompass many different types of initiative. 

10.7.1. Amidst member comments, was the suggestion that (except for cases of 
shared-ownership) these initiatives should predominantly focus on the granting 
of short-term leases, so that housing becomes routinely available for those in 
need of assistance.62 

 

Q69. Aside from shared ownership leases, community land trusts and housing cooperatives, 
are consultees aware of any other forms of affordable housing which it is not possible, or 
would be difficult, to accommodate in the current commonhold system? 

10.8. Other than social housing, members did not identify any other forms of affordable 
housing which would be difficult to accommodate in the current commonhold 
system. 

 

Q70. We provisionally propose that an exception to the prohibition on residential leases of 
over seven years or granted at a premium should be made for lease-based home purchase 
plans regulated by the Financial Conduct Authority.  Do consultees agree? 

10.9. CILEx fully agrees with this exception to ensure that the legislation is in accords 
with the Human Rights Act 1998, and that relevant organisations would not 
separately find themselves in breach of the Equality Act 2010 under which religion 
is a protected characteristic. The exception is necessary in order to provide equal 
access to a commonhold purchase in accordance with Islamic Law. 
 

10.10. Nevertheless, in light of the concerns raised about mixing leasehold and 
commonhold interests within a single building/block, once again it may be 
appropriate to consider whether there are any other alternatives for providing equal 
access to Islamic finance which does not rely on lease-based arrangements.     
 

Q71. We provisionally propose that customers of lease-based home purchase plans in new 
commonhold developments should not have the same statutory rights as other leaseholders 

                                                           
62 See footnote 61, (CILEx Submission to Implementing Leasehold Reforms in England and Wales consultation), 
para 3.2.1. 



52 
 

to challenge service charge costs or to be consulted on works and contracts exceeding a 
certain amount. Do consultees agree? 

10.11. As determined in response to Question 66 above (relating to shared-ownership 
schemes), CILEx provisionally agrees with this proposal in providing customers of 
lease-based home purchase plans with superior rights instead (i.e.: having the 
same right as unit owners to challenge commonhold costs before they have even 
been incurred).  

 

Q72. We ask consultees for their views and experience of how the relationship between a 
bank and a customer who is purchasing property through a lease-based home purchase 
plan is, or can be, preserved following a collective enfranchisement. 

10.12. CILEx has not obtained any member feedback on this point and feels that mortgage 
providers may be better suited to providing anecdotal evidence on how this 
relationship would be affected following collective enfranchisement. 

 

11. Dispute Resolution 

Q73. We provisionally propose that the commonhold association should not be able to 
prevent a unit owner or tenant from pursuing direct legal action against another unit owner or 
tenant. Instead, the association should have the right to notify the unit owner or tenant that it 
reasonably considers the claim to be frivolous, vexatious or trivial or that the matter 
complained of is not a breach of the CCS. Do consultees agree? 

11.1. CILEx welcomes this departure from the current law in recognising that whether a 
claim is frivolous, vexatious or trivial should be a matter for the courts to decide rather 
than extending this jurisdiction to a CA. 

 

Q74. We provisionally propose that a failure to use the forms which accompany the 
commonhold dispute resolution procedure, or forms to the same effect, should not 
automatically prevent a claim from progressing.  Do consultees agree? 

11.2. CILEx agrees that legitimate disputes should not be prevented from progressing for 
bureaucratic reasons, however there should remain a legitimate expectation that 
parties will complete the correct forms to ensure a degree of consistency in the 
process. Members have previously highlighted that the complexity within 
conveyancing processes has exacerbated the lack of consumer awareness around 
the protocols involved. As a result, members have called for simplification where 
possible, and for the ability to challenge the validity of administrative tasks, such as 
notices and forms, to be limited so that this is not abused as a means of frustrating 
processes on the basis of mere technicality.63 

 

                                                           
63 See footnote 4, (CILEx Submission to Leasehold Enfranchisement reforms), para 11.3. 
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Q75. We provisionally propose that referral to an ombudsman should not be a mandatory 
part of commonhold’s dispute resolution procedure. Instead, it could be used on an optional 
basis, instead of, or alongside, other forms of alternative dispute resolution. Do consultees 
agree?  

We provisionally propose that membership of an approved ombudsman scheme should no 
longer be a requirement for commonhold associations, and that, instead, commonhold 
associations should be able to decide whether or not to become a member of an 
ombudsman scheme. Do consultees agree? 

11.3. Majority of survey respondents felt that the mandatory requirement for a 
commonhold’s dispute resolution procedure to refer to an approved ombudsman 
scheme should be retained.64 Members felt that this requirement can help to bolster 
consumer trust in the commonhold system (despite the rarity of commonholds to 
date) and help to ensure effective management as well as protecting unit-holders 
where third parties (such as unregulated management companies) are involved.  

11.3.1. CILEx considers that given the lack of evidence to suggest this requirement is 
detrimental65 it may be necessary to review this policy position following an 
increased uptake of commonhold before reforming the current position.  

 

Q76. We provisionally propose that, where the dispute resolution procedure has not been 
followed, any court or tribunal, which subsequently considers the dispute, should have full 
discretion to disregard the non-compliance, or to order the parties to take any steps it 
considers appropriate, in accordance with its general case management powers.  Do 
consultees agree? 

11.4. CILEx welcomes this flexible approach given the wide variety of variables which 
may impact dispute handling within commonholds. The role of the Courts/Tribunal 
shall act as a safeguard in protecting any vulnerable or minority interests in this 
regard and ensuring that the non-compliance is handled in a proportionate manner.   

 

Q77. We invite consultees’ views as to whether the current commonhold dispute resolution 
procedure should be transferred to a pre-action protocol. 

11.5. As stated previously, CILEx members have shown support for standardisation over 
flexibility where this can help to simplify processes. If a specific pre-action protocol 
can avoid the risk of overlap with other existing protocols, then this would be of 
benefit to practitioners in streamlining procedures as well as making legal 
processes more accessible for consumers. However, care must be taken when 
implementing this proposal to prevent risk of duplication which would have the 
opposite effect during the transition period.  
 

                                                           
64 Member comments: “I think that [this should be retained] as if the property owners are in disagreement 
amongst themselves they need someone to go to for arbitration that doesn't cost a lot.”; “I think this is a good 
idea to ensure fairness and so that it is run correctly.”; “It seems sensible that external regulation should exist.”; 
“This [requirement] would encourage peoples trust in commonhold.” 
65 See footnote 15, (Law Commission Reinvigorating Commonhold Consultation), p.312, para 13.43. 
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11.6. Whilst the pre-action protocol would not be recognised within the Tribunal, CILEx 
endorses earlier proposals for a new integrated housing court which would take 
charge over these matters (as well as all other commonhold-related matters where 
the Tribunal’s involvement has been endorsed). It is assumed that the pre-action 
protocol would be applicable in the context of this new housing court, and therefore 
this should no longer act as a barrier.  

 

Q78. We provisionally propose that the jurisdiction of the First-tier Tribunal (Property 
Chamber) in England and the Residential Property Tribunal Wales should be extended to 
cover disputes arising within a commonhold.  Do consultees agree? 

11.7. CILEx provisionally agrees with this proposal in recognition of the expertise that 
Tribunals currently have, however, it has been brought to CILEx’s attention that 
there is “a lack of public awareness around tribunals and the rights that litigants 
have within tribunal processes [which creates] barriers of access.”66 As stated 
previously, CILEx would thereby recommend that where parallel proposals for a 
new Housing Court are realised, it may be more prudent for the integrated Housing 
Court to deal with such disputes. 
 

11.8. In addition, CILEx welcomes the decision not to create a specialist tribunal to deal 
with commonhold disputes as this runs the risk of further complicating the court and 
tribunal structure relating to housing disputes. Members have previously called for 
simplification of this framework which 55.9% of respondents to a former survey 
found to be complicated and 67.6% identified as difficult for consumers to 
understand.67 

 

Q79. We invite consultees’ views as to whether the prescribed CCS should include a 
provision that, where a unit owner or tenant breaches the rules of the CCS, the unit owner, 
or tenant, should be required to indemnify the other unit owners and the commonhold 
association for any losses they reasonably incur as a result of the breach. 

11.9. 94.4% of survey respondents agreed that indemnity clauses for losses reasonably 
incurred where a unit owner/tenant breaches the rules of the CCS should be 
prescribed for in regulation.  

 

Q80. Elsewhere in this Consultation Paper we provisionally propose that it should be 
possible for a unit owner (or owners) to apply to the First-tier Tribunal (Property Chamber) in 
England or the Residential Property Tribunal Wales to challenge a decision of the 
commonhold association in the following circumstances:  

(1) Where the commonhold association approves a budget, which will result in costs 
above a threshold (set in the CCS) being incurred on works or enhanced services;  

                                                           
66 See footnote 16, (CILEx Submission to Housing Court Reforms), para 4.5. CILEx cautions that this should only 
be the case where the new housing court has been adequately resourced with specialist judges, court staff and 
court locations to ensure meaningful access to justice. 
67 See footnote 16, (CILEx Submission to Housing Court Reforms), para 4.2. Our members articulated the 
current difficulties in trying to explain to clients why there are such discrepancies within the court structure and 
why procedures for resolving property disputes takes so long.  
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(2) Where the minority are outvoted on a decision to vary the local rules of the CCS;  
(3) If the directors of the association delegate powers to a committee which has been 
set up to represent a section of the commonhold, and the unit owners in the section 
wish to prevent the directors revoking or amending these powers;  
(4) Where the unit owner, or owners, are opposed to the introduction of a new 
section or the combination of two or more sections.  

 
We invite consultees’ views as to whether there are any other circumstances in which it 
would be appropriate to provide a unit owner (or owners) with a right to challenge a decision 
taken by the commonhold association. 
 

11.10. Member feedback suggested that a unit owner/s should have the right to challenge 
a decision taken by the CA in majority of cases where the vote was prejudicial to 
their interests.   

 

Q81. We invite consultees’ views as to the extent to which the following factors should be 
taken into account by the First-tier Tribunal (Property Chamber) and the Residential Property 
Tribunal Wales when deciding whether or not to grant a remedy to a unit owner who 
challenges a decision taken by the commonhold association:  

(1) Whether or not the unit owner(s) making the application voted against the 
decision complained of, or had a good reason for not doing so.   
(2) Whether the decision complained of needs to have a particular impact on the unit 
owner (or owners) and if so, what degree of impact.   
(3) The reason behind the decision taken by the commonhold association, for 
example, whether the decision is in the best interests of the commonhold and/or is 
proportionate to the impact on the unit owner in question.   

 
We also invite consultees’ views on whether the same factors would be relevant in all of the 
circumstances set out in Consultation Question 80 where a unit owner may have the right to 
apply to the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal 
(Wales). 
 

11.11. All members agreed that the extent to which the contested decision had a particular 
impact on the unit owner/s bringing the claim would be relevant in making this 
determination. The reason behind the CA’s decision was also considered to be 
important, but by a slightly lesser majority (94.6% member agreement). Finally, 
whilst majority of members agreed that the unit owner/s original vote should be 
considered, only 77.8% of respondents agreed with this. Consequently, CILEx 
agrees that all these factors shall be relevant and can be weighted in order of the 
above. Reference: i.e. the weighting should apply as follows: 1). The impact of the 
decision on the complainant, 2). The justification and reasoning of the CA in making 
the decision, and 3). The complainant’s original vote.  
 

11.12. Members identified the following considerations which might also be important in 
making the Tribunal’s determination: a). what is fair and reasonable in accordance 
with the CCS, b). the nature of the detriment faced by the challenging party.  

 

Q82. We provisionally propose that on an application by a unit owner challenging a decision 
of the commonhold association, the First-tier Tribunal (Property Chamber) or the Residential 
Property Tribunal (Wales) should be able to allow the decision to stand or annul the 
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decision. If the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal 
(Wales) allows the decision to stand, we propose that the Tribunal should be able to attach 
conditions to its decision. Do consultees agree? 

11.13. CILEx provisionally agrees with this proposal as in keeping with the Tribunals 
current case management powers. CILEx trusts that the Tribunal would be well 
placed to impose such conditions where it thinks fit and would do so with the 
interests of fairness and reasonableness at heart. 

 

Q83. We invite consultees’ views as to whether the commonhold association should be 
provided with enhanced powers to address non-financial breaches of the CCS. If so, what 
should these powers be? 

11.14. 70.6% of survey respondents agreed with enhancing the CAs powers to address 
non-financial breaches of the CCS, including: powers to impose fines; powers to 
impose access restrictions to recreational facilities; and, powers of self-help. 
Nevertheless, it was challenged that there may be problems in reality with trying to 
enforce these matters on neighbours, where personal relationships and 
relationships of proximity need to be considered. Accordingly, the power to impose 
fines is favoured as the most appropriate remedy, capable of enforcement and with 
the least risk of exacerbating tensions within a neighbourhood. Subsequently, 
where fines remained unpaid, enforcement could proceed in line with established 
debt recovery processes.  

 

Q84. We provisionally propose that a statutory cap should be introduced on the rate of 
interest which may be charged by the commonhold association on late payments of 
commonhold contributions.  Do consultees agree? 

11.15. CILEx welcomes these proposals as a necessary safeguard to prevent abuse of 
process.  

11.15.1. CILEx is further pleased to see that the Law Commission does not intend to 
replicate the power of forfeiture within commonhold, with 70.8% of survey 
respondents agreeing that this right should be abolished altogether.  

 

Q85. We provisionally propose that a commonhold association should have an automatic 
statutory charge over commonhold units for the payment of commonhold costs.  Do 
consultees agree?  

We provisionally propose that if the commonhold association has an automatic statutory 
charge over commonhold units for the payment of commonhold contributions, this charge 
should take priority over all other charges (such as a mortgage over the property). Do 
consultees agree? 

11.16. 94.1% of survey respondents agreed with proposals for the CA to have an 
automatic statutory charge over commonhold units for the payment of outstanding 
contributions. However, steps need to be taken to ensure that the administrative 
burden placed on the CA to achieve this is not disproportionately high.  
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11.16.1. CILEx recognises that whilst this might provide a deterrent for unit owners 
against defaulting on commonhold contributions, it would not provide the CA 
with a short-term solution nor a timely way in which to recoup the lost charges. It 
may therefore be possible, to allow for financing the commonhold in the short 
term, for other unit owner/s (acting in a group or individually) to step in to meet 
the shortfall and take benefit of the charge. 
 

11.17. Nonetheless, in the interests of natural justice and the public interest, CILEx 
cautions that power of sale should only be used as a remedy of last resort and 
subject to prior court approval. There are concerns that the alternative would 
replicate some of the current problems relating to forfeiture, in that a homeowner 
should be made to feel safe and secure in their own home.68  
 

11.18. Should these additional powers be introduced, a clearly defined procedure will be 
essential so that all involved are aware of their rights and obligations, whilst clearly 
setting out all alternative options that are available for dispute resolution. This 
should be supplemented with realistic timeframes in the interests of both parties 
and for clarity sake. 

 

Q86. We provisionally propose that, before taking action to enforce a charge over a 
commonhold unit, the commonhold association should be required to follow a preaction 
protocol. We envisage that the protocol will require the association to provide prescribed 
information to the defaulting unit owner and make reasonable attempts to agree a repayment 
plan.  Do consultees agree?   
 
We invite consultees’ views as to what steps the association should be required to take as 
part of this protocol.  
We provisionally propose that where the commonhold association wishes to enforce a 
charge over a commonhold unit by selling the unit, it should always be necessary for the 
association to apply to court for an order for sale.  Do consultees agree?  
 
We provisionally propose that the court should only be able to order the sale of a unit where 
the amount owing to the commonhold association exceeds a certain amount.  Do consultees 
agree?  
 
We invite consultees’ views as to what this amount should be and on what factors the court 
should take into account when deciding whether to order the sale of a unit.  
 
We provisionally propose that where the sale of a unit is ordered, the court should appoint a 
receiver to sell the unit and distribute the proceeds of sale. Do consultees agree?  
 
We provisionally propose that where a receiver is appointed to sell a commonhold unit, the 
receiver should distribute the proceeds of sale in the following way.   

(1) The receiver should be paid his or her costs of arranging the sale of the property.   
(2) The commonhold association should be repaid any outstanding amounts of 
commonhold contributions, plus any interest and costs awarded by the court.  
(3) Any other party who has an interest secured against the unit, such as a mortgage 
lender, should be repaid.  
(4) Any remaining amount should then be returned to the defaulting unit owner.   

                                                           
68 88.2% of survey respondents agreed that power of sale should only be used as a remedy of last resort, and 
70.6% agreed that the association should be required to apply to the court for approval before an order for sale 
commences. 
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Do consultees agree?  
 
We provisionally propose that any tenancies granted out of a unit should continue to exist 
following an order for sale.  Do consultees agree? 
 

11.19. CILEx agrees with the Law Commission’s reasoning for why the imposition of this 
charge should be distinguished from the procedures and rights of mortgage 
providers.69 It is imperative that the power to force a sale of a unit is rigidly 
prescribed for and that adequate safeguards are in place to protect the interests of 
the defaulting owner. As such, the pre-action protocol must demand an adequate 
level of transparency and ensure that measures are in place so that this right is 
enforced only as a last resort.  
 

11.20. CILEx strongly endorses that it should be necessary for a CA to apply to the courts 
for approval prior to an order for sale. Homeowners need to be able to feel safe in 
their own homes, whether that is under a leasehold or commonhold scheme, and 
the ability to forcibly remove a person from their property requires very careful 
assessment of overarching natural justice principles.  

 

11.21. CILEx recognises that a minimum threshold could be prescribed for by Government 
to establish the level of outstanding contributions which would need to have 
accrued before this action is taken. This shall ensure that enforcement actions 
remain proportionate as well as improving transparency and predictability for 
homeowners around the operation of this power. However, exceptions shall be 
warranted to take note of the more substantive issues present. Courts are well 
placed to manage these considerations and would do well to take account of 
relevant factors such as: a). the interests of vulnerable persons, b). whether 
alternative enforcement actions would provide a more proportionate response, c). 
the relationship between the unit owner and the CA to date, d). any exceptional 
circumstances which may have contributed to the default.   

 

11.22. CILEx sees no substantive problems with the court appointing a receiver to sell the 
unit where an order for sale is made, nor with the proposed manner in which to 
distribute proceeds. It is right that the defaulting unit-owner should be entitled to any 
remaining funds borne out of the proceeds, and that the rights and interests of any 
tenancies granted out of the unit in question should remain unaffected.  

 

12. Termination of a Commonhold 

Q87 – 92. 

12.1. CILEx recognises that a number of these questions are premised on the need to 
protect the rights and secured interests of lenders in the context of voluntary 
termination. As such, CILEx does not feel best placed to comment on the impact 
that these reforms might have on mortgage providers nor on the level of assurances 
they might provide.  

                                                           
69 See footnote 15, (Law Commission Reinvigorating Commonhold Consultation), p.339-340, para 14.56. 
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12.2. However, with respect to the interests of minority unit-owners, CILEx reiterates the 

importance of natural justice principles and a careful assessment of competing 
interests before a forcible sale of property is permitted by law. Accordingly, CILEx 
endorses a high threshold of consent for the voluntary termination of a CA, coupled 
with intervention by the courts (where the decision is not unanimous) as an added 
layer of protection. 

12.2.1. CILEx provisionally agrees with the non-exhaustive list of proposed factors to 
guide the exercise of the court’s discretion on this matter.70 However, it was 
suggested that the wording of the 3rd proposed factor (“the fact that an individual 
unit had been extensively adapted to take account of a disability”) may be too 
narrow. Member feedback suggested that a dwelling may be important for wider 
reasons for someone with a disability which would not fall under the scope of 
this wording, e.g.: owing to its location.  

12.2.1.1. Additional factors which may be appropriate include: 1). Whether any 
previous attempts had been made for voluntarily termination, and 2). Any 
impacts this might have on the division of an estate by a personal 
representative (where this is not already covered under the fifth factor 
proposed by the Law Commission).71  

12.2.2. CILEx once again highlights parallel proposals for a new integrated housing 
court in making this determination.  

 
12.3. CILEx welcomes the application of Sections, allowing for certain divisions of units to 

be severed from the whole commonhold during a voluntary termination. By making 
commonholds more flexible in this way, the rights of all involved can be better 
protected, and the application of voluntary termination can be safeguarded as 
proportionate in a greater variety of situations.  

 

13. Impacts of Reforms 

Q93 – 107. 

13.1. Please refer back to the general principles outlined above.   

 

 

 

 

 

 

  

                                                           
70 See footnote 15, (Law Commission Reinvigorating Commonhold Consultation), p.358-359, para 15.52. 
71 See footnote 15, (Law Commission Reinvigorating Commonhold Consultation), p.358, para 15.52(5). 





UK-623191922.1   

 

 

 
 

 

Commonhold Team, Law Commission,  
1st Floor,  
Tower,  
52 Queen’s Anne Gate,  
Westminster, 
SW1H 9AG 
 
By email to: propertyandtrust@lawcommission.gov.uk 
 
 
 
8th March 2019  
 
 
Dear Sir/Madam 
 
CLLS LAND LAW COMMITTEE’S RESPONSE TO LAW COMMISSION CONSULTATION ON 
COMMONHOLD 
 
The City of London Law Society ("CLLS") represents approximately 17,000 City lawyers through 
individual and corporate membership including some of the largest international law firms in the 
world.  These law firms advise a variety of clients from multinational companies and financial 
institutions to Government departments, often in relation to complex, multi-jurisdictional legal 
issues.  This response to the Law Commission’s Consultation on Commonhold has been 
prepared by the CLLS specialist Land Law Committee, the details of which are on the CLLS 
website herewith:  
 
http://www.citysolicitors.org.uk/index.php?option=com content&view=category&id=141&Itemid=
469  
 
 
Introductory comments 
 
While this response reflects the views of the Committee as a whole, member firms may have 
different views on particular questions or aspects of commonhold. The views presented in this 
response are not intended to reflect the views of any client of member firms of the Committee.  
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The Committee’s response mainly comprises points of principle on the Law Commission’s 
consultation paper rather than responding to particular questions, although the Committee does 
comment on a small number of questions of particular interest. 
 
A frustration shared by many in the legal profession is that some (but not all) of the mischiefs 
that commonhold seeks to address could be resolved if the draft Bill included in the Law 
Commission’s report “Making land work: Easements, Covenants and Profits a Prendre” was 
enacted. The report was published in 2011 and was widely welcomed – the possibility of 
freehold positive and negative land obligations taking effect as legal interests in land and the 
key novel point of being able to enforce such positive land obligations against successors in title 
would remove one motivation for using the versatile leasehold mechanism. It would have been 
helpful to have seen whether such an enacted change may have reduced the use of leases in 
conveyancing. 
 
While not specifically addressed, the Law Commission’s report alludes to the Government 
considering wider measures to reinvigorate commonhold such as whether commonhold should 
be compelled. While the Law Commission’s well-crafted report may address some of the 
deficiencies of the original scheme and commonhold may become a desirable form of 
ownership, there would be significant concern at the prospect of some form of legal compulsion 
constraining transactions previously freely entered into. 
 
The Committee considers that the paper’s emphasis on first addressing conversion from 
leasehold to commonhold and later discussing improvements to commonhold itself, is dealing 
with this in the wrong order. Tenants are unlikely to wish to convert from leasehold to 
commonhold until commonhold has proved itself in the market for a number of years and 
lenders will be reluctant to lend on it due to a lack of familiarity and to other reasons highlighted 
in this response. Therefore, the emphasis should be first to change commonhold to make it 
more attractive to developers, buyers and lenders. Once that has happened, then the 
conversion process can be considered including such issues as, the basis on which conversion 
can happen without 100% unanimity. 
 
The Committee also considers that any commonhold schemes should initially be limited to 
residential property only, in order to reduce some of the complexities and problems highlighted 
in this response. When the market has become more familiar with the operation of commonhold 
schemes in practice, consideration should then be given to the use of commonhold for mixed-
use schemes and what particular legal treatment is required. 
 
 
Treatment of developer’s lender 
 
While the paper discusses the position of a buyer of a commonhold unit and a lender to a unit 
buyer, it does not give detailed consideration to the concerns of a lender to the developer. This 
is important because without the developer’s lender approving the commonhold scheme, there 
may be no funding. 
The developer’s lender will have requirements in relation to the security that it will have over the 
land; its controls over the development; repayment of the loan; and exit strategies if the 
developer fails during the construction period. The Committee’s comments on those issues 
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follow, but its view is that lenders will resist commonholds for mixed-use buildings or estates. 
They will instead look to leasehold structures, which offer greater flexibility.  
 
 
Security 
 
The owner of the land, usually a newly created special purpose vehicle (SPV), will grant the 
lender a first ranking charge over its freehold interest. The charge is protected by a restriction 
against dealings. If a traditional leasehold structure is used, the lender’s charge over the 
freehold stays in place until the loan is repaid. Registration at HM Land Registry of any leases 
granted by the SPV is dependent on the lender providing consent. 
 
With commonhold, it appears that the charge over the freehold will not automatically transfer to 
the new commonhold title, so the lender will need new security. This is an important deficiency 
in an insolvency context. The lender will lose the benefit of any hardening period under 
insolvency legislation in respect of the original charge. This exposes the new charge to 
challenge until the relevant hardening periods have expired. 
 
On the sale of the first flat, the common parts automatically vest in the commonhold association 
free of the lender’s security. The lender will only have security over unsold flats and commercial 
units. The likely result is that the lender will insist that registration of the land as commonhold is 
delayed as long as practical. The lender’s consent to the transfer to the commonhold 
association will likely be subject to a condition that the commonhold must exclude estates 
common parts, to ensure the lender retains direct control over the development for as long as 
possible. 
 
 
Control 
 
With a leasehold structure, the lender’s SPV share charge remains in place and the lender 
retains control until repayment of the loan. With commonhold, the lender cannot take a share 
charge since the commonhold association does not have shares. In addition to the lack of 
control over common parts, the lender will lose control over the commonhold association 
potentially before it has been repaid. 
 
 
Repayment 
 
In a mixed-use scenario, the commonhold structure fetters an investor’s ability to redevelop 
commercial units. This is because the investor’s acquisition of the commercial units is on the 
basis that it becomes a member of the commonhold association, which would have to be 
involved in any redevelopment. This constraint is likely to reduce the value of the commercial 
units. There is normally no such constraint with a leasehold structure. 
 
 
Insolvency 
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A very important weakness of commonhold is that the commonhold association can become 
insolvent. This might happen where the unit holders fail to pay their contributions (and it is 
difficult to force them to pay). An insolvent commonhold association will potentially reduce the 
value of an investor’s interest and could put the investor in breach of its own facility agreement. 
 
 
Exit 
 
If the developer becomes insolvent, the lender will wish to deal with the development as it sees 
fit. The leasehold structure will likely enable the lender to achieve this since, as a result of its 
security over the freehold and SPV’s shares, it can take control. The position is more 
problematic with commonhold, where, as mentioned previously, the lender will not have security 
over the common parts, but will have to consult the commonhold association over which it may 
not have control. 
 
There is also the problem that development rights only benefit a party with an interest in the 
commonhold. It is very likely that a lender would put only the residential elements of a mixed 
use scheme into a commonhold and, therefore, the development rights would not benefit a new 
owner/developer of an adjoining plot on the estate, unless they held an interest in the 
commonhold. This limits the lender’s ability to realise the best price.  
 
 
Consultation specific questions 
 
Question 17 
 
The Committee agrees that commonholds with sections (which are not individual corporate 
bodies) should be introduced as a management structure for more complex developments. 
 
It is crucial, however, that there is the ability to allocate different costs to different sets of 
owners. So if there are 2 blocks of flats, A and B, the owners of the units in block A should be 
responsible for costs incurred in relation to block A and the equivalent for block B. 
 
The Committee considers it unlikely that commonhold will be used for mixed-use schemes until 
it has become more tried and tested and mainstream for residential developments. The familiar 
leasehold structures are more likely to be trusted. Also, commercial occupiers are more likely to 
want a commercial lease rather than buying the freehold of the unit and that would mean that an 
investor would have to be introduced into the structure to take the unit and then grant the lease. 
This adds to the complexity of a mixed-use commonhold. 
 
 
Question 22 
 
The legislation needs to be clear as to the consequences of units not being used for significantly 
different purposes and the division into sections not being lawful. Uncertainties may deter the 
usage of commonhold.  
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Question 35 
 
Restrictions on the short-term lettings of units could have a negative impact on the private and 
social rented markets and consequently make commonhold unattractive. Since this measure 
appears aimed at short-term holiday lets, a preferable alternative option may be to increase the 
regulation of the holiday let market. 
 
Banning lettings for less than 6 months is too draconian, since they are encountered not 
infrequently. A ban of 90 days or less may be more appropriate to deal with issues caused by a 
high turnover of holiday tenants. 
 
 
Question 65 
 
Long leases also need to be allowed in the context of: 
 
• Investment in social housing providers. The housing association cannot sell the freehold 
to its housing stock so the investment is often structured via leases. 
• Equity release products such as the home reversion plan. 
• HMRC approved tax planning schemes. 
 
 
Question 85 
 
The Committee is also concerned about the proposal in Chapter 14 that a commonhold 
association should have an automatic statutory charge over commonhold units for the payment 
of commonhold costs if a unit owner fails to pay their share of the commonhold contributions. It 
is proposed that any such charge should take priority over other charges such as mortgages 
and such charge would prevent the unit owner from selling the unit without paying the debt. The 
charge would also allow the commonhold association to ask the court to order the sale of the 
unit in order to pay the debt with the balance going to any mortgage lender and then the unit 
owner.  
 
While the paper highlights that the lender’s security is not at risk from forfeiture if there is a 
commonhold, lenders will remain concerned about the risk of losing priority. Lenders have ways 
to protect their position in a forfeiture situation which have developed over time. While under the 
proposals the court would ensure that any lender has been notified of the claim and consider 
the protections available if the lender had been applying for an order of sale, lenders will need 
to receive further assurances to address concerns about a perceived undermining of their 
position under commonhold. 
 
 
Question 87 
 
The Committee does not agree. With limited exceptions, voluntary termination of a commonhold 
should only be possible with unanimous support. Forcing a unit owner (especially an owner 
occupier) to give up their legal interest in the property cannot be justified. Requiring the court’s 
approval is not an adequate solution. Voluntary termination without unanimous support should 
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only be possible where units have become incapable of occupation, for example, because they 
have been destroyed. 
 
 
Question 88 
 
Determination by section could work where each section is a separate building, but could be 
problematic where the sections are in the same building. How would it work if the commercial 
section on the ground floor voted for termination, but the upper residential section did not? 
 
 
Question 90 
 
There should be a statutory requirement that notice of a proposal for the voluntary termination 
of a commonhold must be given within a specified time to lenders to ensure they have sufficient 
notice to exercise contractual and statutory rights. 
 
 
Question 91 
 
The commonhold community statement (CCS) should be required to set out basic principles as 
to how to ascertain the share of each unit owner in the proceeds of termination. Otherwise, 
there is uncertainty and potential for dispute and delay. The CCS should provide the opportunity 
to refer the matter to an independent valuer. 
 
 
 
If you have any queries about this response, please do not hesitate to contact us.   
 
 
 
 
 

  
  

City of London Law Society 
 
www.citysolicitors.org.uk 
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Reinvigorating commonhold: The alternative to leasehold ownership 

Consultation from the Law Commission 

Response by the Council for Licensed Conveyancers 

February 2019 

 

1. The CLC is supportive of the promotion of commonhold as a viable option to home ownership. The 
apparent benefits to the homeowner including more control and an ownership that does not run out, 
are very appealing on the face of it. 

2. Other ongoing work regarding home ownership in England and Wales, especially for leasehold 
properties, should be considered when reviewing these proposals. It would be valuable to gain some 
oversight of all of the projects within government and the Law Commission to see how the proposals 
may work together to compliment or detract from each other. 

3. If commonhold ownership becomes more widespread, there is likely to be an impact on conveyancing 
which is discussed below, however there are no concerns from a regulatory perspective. 

 

About the Council for Licensed Conveyancers 

4. The CLC was established by the Administration of Justice Act 1985 and is an Approved Regulator under 
the Legal Services Act 2007, subject to the oversight regulation of the Legal Services Board.  

5. It licenses and regulates licensed conveyancers and practices in England and Wales in the provision of 
reserved legal activities, currently conveyancing and probate services, and other non-reserved legal 
activities, including will writing. It is also a Licensing Authority authorised to license and regulate 
Alternative Business Structures (ABS). It has no representative function having always been an 
independent regulator. 

6. The CLC’s role is to safeguard the public interest and consumers by regulating providers to deliver high 
quality and accessible legal services.  

7. The CLC welcomes the opportunity to respond to this consultation. 

 

Response to the consultation 

Converting to commonhold 

8. It is accepted that in order for commonhold to become more widespread in the property market, 
existing properties need to be converted from their existing tenure to commonhold. 
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9. The interests of all parties including the lender, should be fully considered in the instance a property is 
converted to commonhold. The CLC supports the proposals aimed at protecting lenders’ security 
including the lack of forfeiture. 

10. If conversion to commonhold can be agreed by the majority of home owners in a building, there must 
be adequate protection for the leaseholders in the minority who do not want to convert to 
commonhold. We do not hold a view as to whether in these circumstances the leaseholder should be 
compelled to convert to commonhold or not. 

The commonhold association 

11. The CLC agrees with the proposed objectives of the management structure. This should help to provide 
consumer protection along with the required balance between flexibility and certainty of standardised 
community statements. 

12. The ability to vary the standard terms would provide more flexibility and allow the statements to fully 
reflect the development and commonhold community.  

13. Currently conveyancers must review leases which are commonly unique. Standardised community 
statements may help to simplify and streamline the conveyancing process as long as any amendments 
were clear on the face of the document. 

Enforcement and dispute resolution 

14. Any dispute resolution needs to be simple and effective to help consumers when things go wrong. The 
suggestion of a single tribunal to deal with all property issues, including commonhold, would be very 
welcome.  

15. The CLC believes that commonhold associations should be required to sign up to a redress scheme to 
enable greater consumer protection. 

Impact and application of reform 

16. If commonhold becomes more widespread, there is likely to be an impact on conveyancing. It is 
possible that the time spent reviewing documents may be reduced as well as potentially some 
simplification of the conveyancing process.  

17. Removing the need to deal with management companies in order to obtain information is also likely to 
save time, and potentially costs, in the conveyancing process.  

18. It is likely that conveyancers will require additional training to better understand the commonhold 
regime. 
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Consultation Questions Consultation Question 1.  

17.1 In order to protect freeholders, we provisionally propose that it should only be possible 
to convert to commonhold if either: (1) the freeholder consents; or (2) the leaseholders 
satisfy the qualifying criteria for collective enfranchisement, and acquire the freehold as part 
of the process of converting to commonhold. Do consultees agree?  

Yes, subject to an “enfranchise and convert” to commonhold procedure being introduced 
later to remove the unnecessary complexity and costs involved in a two-stage process. 

Consultation Question 2.  

17.2 We provisionally propose that it should be possible to convert to commonhold without 
the unanimous consent of leaseholders. Do consultees agree? Paragraph 3.41  

Yes, subject to the appropriate protections for those leaseholders not willing or able to 
participate. 

Consultation Question 3.  

17.3 We provisionally propose that only leaseholders who are eligible to participate in a 
collective enfranchisement claim should take a commonhold unit and should be able to 
participate in a decision to convert to commonhold. Do consultees agree? Paragraph 3.54 

Yes. 

Consultation Question 4.  

17.4 If non-consenting leaseholders retain their leases following conversion to commonhold 
(which we call “Option 1”):  

(1) We provisionally propose that it should be possible for conversion to take place with the 
support of long leaseholders of 50% of the flats in the building. Do consultees agree?  

Yes. 

(2) We provisionally propose that non-consenting leaseholders should be provided with a 
statutory right to purchase the commonhold interest in their unit at a later date. Do 
consultees agree?  



 

 

Yes. 

(3) We provisionally propose that the right to purchase the commonhold interest should 
replace non-consenting leaseholders’ statutory rights to obtain a lease extension and to 
participate in a collective enfranchisement. Do consultees agree?  

Yes. 

(4) We invite the views of consultees as to whether a purchaser from a nonconsenting 
leaseholder should be required to purchase the commonhold interest, as well as the 
leasehold interest.  

No, this could impact the ability to deal with the asset by the nonconsenting leaseholder.  It 
is analogous to a shared ownership lease where the leaseholder can trade their share in the 
property but a buyer can purchase the existing leaseholders share but can also chose to the 
staircase either partially or fully so as to acquire their preferred share in the property. 

(5) We provisionally propose that the leaseholders should be able to require the freeholder 
to take new 999-year leases over any flats not let to qualifying tenants and that such leases 
should automatically be granted over flats let to statutorily protected non-qualifying tenants 
and shared ownership leaseholders. Do consultees agree?  

Yes, subject to methodology being in place to manage a dual regime of leasehold and 
commonhold within the same management regime.   

(6) We invite the views of consultees as to whether the non-consenting leaseholders’ share 
of the freehold purchase should be capable of being funded:  

(a) by the consenting leaseholders, through the commonhold association which holds the 
commonhold interest;  

(b) by the consenting leaseholders, through a company (owned by them) which acquires the 
commonhold interest;  

(c) by a third-party investor, who acquires a long lease of the commonhold unit superior to 
the non-consenting leaseholder’s lease;  

(d) by granting a leaseback to the freeholder (who may be compelled to accept the lease), 
who acquires a long lease of the commonhold unit superior to the non-consenting 
leaseholder’s lease; and/or  

(e) by any other means. Paragraph 3.104 

It would provide greater flexibility for consenting leaseholders to fund the conversion, if a 
variety of options could be available.  EG Option (a), (c) and (d) allows a diverse approach to 
funding the conversion and premium payable.  It is also attractive that in the main, because 
the non-consenting leaseholder still retains a leasehold interest in all 3 scenarios and their 
interests have not been impacted any more than if, under the current regime, a proportion of 
leaseholders were to create a Right to Manage Company.   

However, the ability to hold a lease within a commonhold arrangement should be very 
narrow, limited to only the interim position for non-participating leaseholders and shared 
ownership leases until such time as alternative provisions are put in place.  

Consultation Question 5. 17.5  



 

 

If non-consenting leaseholders are to be required to take a commonhold unit following 
conversion to commonhold (which we call “Option 2”):  

(1) We provisionally propose that that qualifying leaseholders of 80% of the flats in the 
building should be required to support the decision to convert. Do consultees agree?  

Yes.  However, is there an argument to distinguish between those who are not able to 
‘consent’ as opposed to those who are not willing to consent.  If a leaseholder wishes to 
convert to commonhold but does not have the funds to contribute this should not stand in the 
way of ‘consenting’ leaseholders being able to convert. 

(2) We provisionally propose that the leaseholders should be able to require the freeholder 
to take the commonhold unit of any flats not let to qualifying tenants and that freeholders 
should automatically become the unit owner in respect of any flats let to statutorily protected 
non-qualifying tenants and shared ownership leaseholders. Do consultees agree?  

No, this substantially changes the interest of the non-consenting leaseholder and adds 
complication to the structure of the Commonhold Association by creating the freeholder as a 
unit holder. 

(3) We provisionally propose that it should be possible to place a charge over non-
consenting leaseholders’ units to recover their share of the initial freehold purchase price 
upon future sale of their commonhold unit. Do consultees agree?  

No:- 

1) A charge could create a negative equity situation for the owner if the freehold has 
been overvalued or if the conversion to commonhold does not create the expected 
increase in value or if property values were to drop through general market volatility. 
 
This would take them from being a long leaseholder with significant protections and 
rights to a reluctant commonholder with no voting rights and a charge over the 
property which could put them into negative equity. 
 

2) Whilst lenders could be encouraged to ‘ignore’ a commonhold charge it seems likely 
that it would impact a loan to value calculation in the same way as a second charge 
does now. 

3) Charges can be overreached on the possession of a property by a chargee with 
priority, however, giving a commonhold charge priority would reduce access to the 
mortgage market. 

(4) If consultees do not agree, how should non-consenting leaseholders’ share of the 
purchase price be financed?  

We do not consider Option 2 to be a viable option. 

(5) We invite the views of consultees as to who should be able to provide such finance and 
take the benefit of the charge.  

We do not consider a charge to be a viable option. 

(6) We invite the views of consultees as to whether the charge should be set:  

(a) as a fixed amount, representing the non-consenting leaseholder’s share of the initial 
freehold purchase;  



 

 

(b) as that fixed amount, with interest;  

(c) as that fixed amount, adjusted in line with house price inflation;  

(d) as a percentage of the final sale price, representing the percentage increase in value of 
the non-consenting leaseholder’s property interest (from leasehold to commonhold) on 
conversion; or  

(e) in some other way.  

(d) a percentage of the final sale price representing contribution toward to commonhold 
conversion payable by the non-consenting leaseholder expressed as a percentage of the 
value of the non-consenting leaseholder’s property at the time of conversion. 

(7) We invite the views of consultees as to what priority this charge should have in relation to 
any pre-existing charges. Paragraph 3.142  

We do not consider a charge to be a viable option for the reasons stated above. 

Consultation Question 6. 17.6  

Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-
qualifying tenant on a variable service charge, is required to take a commonhold unit on 
conversion under Option 2, we invite consultees’ views as to whether:  

(1) a cap should be placed on the amount of commonhold costs which are recoverable from 
the former leaseholder or freeholder, to reflect the costs that are recoverable from the non-
qualifying tenant;  

(2) the non-qualifying tenant’s rights should be altered so that he or she no longer has the 
right to challenge service charge costs after they have been incurred, but instead has the 
same rights to challenge commonhold costs as other unit owners; or  

(3) any other approach would fairly protect and balance the competing interests of the 
leaseholder or freeholder, and the non-qualifying tenant. Paragraph 3.143  

Non-qualifying tenant’s rights should be the same as those of unit owners. 

Consultation Question 7.  

17.7 Under Option 2, we provisionally propose that:  

(1) those wishing to convert (with less than unanimous consent) should be required to seek 
the prior authorisation of the First-tier Tribunal (Property Chamber) or Residential Property 
Tribunal in Wales (“the Tribunal”); and  

(2) the Tribunal should be required to authorise a conversion to commonhold unless: (a) the 
necessary consents have not been obtained; (b) the terms of the CCS do not adequately 
protect the interests of nonconsenting leaseholders; and/or (c) the applicants refuse to adopt 
the Tribunal’s proposed revisions to ensure the CCS sufficiently protects the interests of 
non-consenting leaseholders. Do consultees agree? Paragraph 3.144  

Yes 

Consultation Question 8.  

17.8 We provisionally propose that on conversion to commonhold, tenancies granted for 21 
years or less should continue automatically on conversion and that the consent of such 



 

 

tenants should not be required in order to convert to commonhold. Do consultees agree? 
Paragraph 3.152  

Yes 

Consultation Question 9.  

17.9 We invite consultees’ views as to whether it should be possible for charges to transfer 
automatically from the leasehold title to the commonhold unit title on conversion to 
commonhold, without requiring lenders’ consent. Paragraph 3.172  

Yes.  HM Land Registry do not require lender consent for upgrades to title. E.g. from good to 
absolute leasehold title. 

Consultation Question 10.  

17.10 We have set out two options for setting the threshold of leaseholder support which 
should be required to convert to commonhold. The first would be to require leaseholders 
(who are qualifying tenants under enfranchisement legislation) owning at least 50% of the 
flats in the building to consent, provided nonconsenting leaseholders are able to retain their 
leasehold interest on conversion to commonhold (Option 1).  

The second would be to require leaseholders (who are qualifying tenants under 
enfranchisement legislation) owning at least 80% of the flats in the building to consent, on 
the basis that non-consenting leaseholders are required to take a commonhold unit on 
conversion (Option 2).  

17.11 We invite consultees’ views as to whether they prefer Option 1 or Option 2.  

We prefer Option 1.  However this has the potential to create significant complexities for the 
manager of the commonhold, trying to manage a combination of 80% or more commonhold 
and 20% or less leasehold rights and protections. 

Overall, until commonhold on newbuild developments are routinely adopted and the market 
becomes confident in commonhold it seems unlikely that long leaseholders will seek to 
convert when they can enfranchise, repair any issue with the leases and maintain a position 
where the majority of lenders will lend. 

17.12 We invite consultees’ views as to any other options for setting the threshold of 
leaseholder support for conversion, other than Options 1 and 2, which strike an appropriate 
balance between the interests of those wishing to convert and nonconsenting leaseholders, 
and provide a mechanism for financing the freehold purchase. Paragraph 3.182 

We do not see that there is a significant difference between exercising the right to 
enfranchisement over the right to convert to commonhold once the proposed reforms to the 
commonhold regime have taken place, subject to the majority of the prime lending market 
accepting commonhold.  Currently lenders who do not accept commonhold title base their 
decision on lack of experience of commonhold in the market place which makes it hard for 
them to establish risk.  However, notice should be required to be served on the Lender. 

Consultation Question 11.  

17.13 We provisionally propose that, where the freeholder refuses to consent to conversion, 
the leaseholders will need to follow the collective enfranchisement process to purchase the 
freehold in order to convert to commonhold. Do consultees agree? Paragraph 4.18  



 

 

Yes, subject to an ‘enfranchise and convert’ option being introduced at a later stage to avoid 
unnecessary costs and complexity. 

Consultation Question 12.  

17.14 We provisionally propose that, to simplify the procedure for converting to 
commonhold, any consents given in support of the conversion should not automatically 
lapse after 12 months. Do consultees agree?  

Yes. 

17.15 We invite consultees’ views as to whether leaseholders should be able to withdraw 
their individual consent to conversion after the Claim Notice has been served, or whether 
leaseholders should be required to make a collective decision no longer to proceed with the 
conversion. Paragraph 4.43  

Leaseholders should be committed to conversion before the Claim Notice is served, 
however, changes in personal circumstances may mean that whilst they consent to the 
conversion they can no longer afford to be involved.  This could be dealt with within the 
participation agreement however so as to enable the collective decision no longer to proceed 
if sufficient financial arrangements cannot be made. 

Consultation Question 13.  

17.16 We provisionally propose that (in addition to the freeholder) it should be possible for 
leaseholders who are in the process of acquiring the freehold by collective enfranchisement, 
to apply to HM Land Registry to create a new commonhold. Do consultees agree?  

Yes. 

17.17 We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be granted new security over the commonhold unit 
after conversion, a deed of substituted security provided to HM Land Registry will act as 
sufficient evidence that this condition has been fulfilled. Do consultees agree? Paragraph 
4.49 

Whilst a deed of substituted security would be effective, the recent consultation on 
Enfranchisement proposed removing the need for such a deed where a leaseholder of a 
house wishes to extend the lease or buy the freehold.  There is therefore an implied 
assumption that commonhold would not be an improved security for the lender.  On the 
assumption that this is based on lack of real life examples would it be possible to make this a 
temporary requirement with a review after 5 years of the change in legislation to assess 
whether a deed of substituted security is genuinely required or whether notice of planned 
conversion is sufficient for the lender.  

Consultation Question 14.  

17.18 Where the freehold of the building is owned by the leaseholders collectively through a 
freehold management company (a “FMC”), we provisionally propose that the common parts 
of the building should be transferred to a new commonhold association as part of the 
process of conversion to commonhold (rather than the FMC changing its articles to become 
a commonhold association, where this is possible). Do consultees agree? Paragraph 4.59  

Yes, or the reasons stated in the consultation paper. 

Consultation Question 15.  



 

 

17.19 We invite consultees’ views as to whether, taking into account our provisional 
proposals set out in questions 11 to 14, the conversion procedure would operate 
satisfactorily.  

We are not experts in the processes involved in enfranchisement and would defer to experts 
who are, on the basis that many of the issues with enfranchisement processes would seem 
to apply to commonhold conversion. 

17.20 We invite consultees’ view on what changes could be made to simplify the procedure 
and make it more cost-effective. Paragraph 4.61  

We are not experts in the processes involved in enfranchisement and would defer to experts 
who are, on the basis that many of the issues with enfranchisement processes would seem 
to apply to commonhold conversion. 

Consultation Question 16.  

17.21 We provisionally propose that any new management structure needs to meet the 
following objectives:  

(1) Provide the ability to separate out the management of a variety of different interests 
within the same development, in particular by:  

(a) differentiating voting rights, so that those affected by a decision are entitled to participate 
in making that decision, and no one else is able to do so; and  

(b) allowing shared costs to be allocated in different ways to ensure that only those 
benefitting from a service pay for it.  

(2) Provide a framework which can be used to regulate the relationship between more than 
one building where there are shared areas, such as shared car parks or gardens.  

(3) Strike an appropriate balance between standardisation and flexibility.  

(4) Facilitate consumer protection to ensure that abuses that have arisen in the residential 
leasehold context cannot be transposed into commonhold. Do consultees agree?  

Yes. 

17.22 Are there any other objectives which should be added to the list above? Paragraph 
5.15 

No.  

Consultation Question 17.  

17.23 We provisionally propose that commonholds with sections (which are not individual 
corporate bodies) should be introduced as a management structure to make commonhold 
workable for more complex developments. Do consultees agree?  

Yes.  This is the sort of iterative drafting which would have occurred if there had been 
sufficient incentive for commonhold to be adopted when first launched.  It is routine in 
leasehold and freehold developments to have properties benefitting from additional rights 
and financial arrangements to support them.  These are often designated on estate plans by 
the use of differing colours, shading or hatching so would be familiar to conveyancers if 
contained in a CCS. 



 

 

17.24 If consultees do not agree, do consultees prefer either the flying commonhold model 
or layered commonhold model? If so, how do consultees suggest addressing the issues with 
these models?  

N/A 

17.25 Are consultees aware of any other options we should be considering? Paragraph 5.55  

No 

Consultation Question 18.  

17.26 We provisionally propose that it should be optional, rather than mandatory, for a 
section committee to be set up for each section in a commonhold. Do consultees agree?  

Yes, this could create over complexity where the section was just to facilitate a simple 
differentiation between one unit and another. 

17.27 If consultees disagree, which powers do consultees think should be given 
compulsorily to those committees? Paragraph 5.71  

N/A 

Consultation Question 19.  

17.28 We invite consultees’ views as to whether delegation to section committees should be 
collateral or exclusive; whether this should vary for different powers; or whether it should be 
for each commonhold to decide. Paragraph 5.78  

It should be for each commonhold to decide.  However, each commonhold unit holder and 
the Commonhold Association Directors should be made aware of the options through a 
series of standard guides provided upon acquiring ownership of the unit due to the lack of 
familiarity and potential complexity of the structures proposed. 

Consultation Question 20.  

17.29 We invite consultees’ views as to whether:  

(1) directors should be able to revoke or alter the powers delegated to a section committee 
as they wish;  

(2) section committees affected by an alteration of delegated powers should be given the 
ability to apply to the Tribunal; or  

(3) the directors should have to apply to the Tribunal in order to alter or revoke a delegation. 
Paragraph 5.81  

We would support (1) and (2).  Statement (3) would create unnecessary complexity and 
cost.  (1) and (2) means that only if there was a problem would it go to the Tribunal and 
ideally the directors would work with the section committee to identify a solution if it got that 
far. 

Consultation Question 21.  

17.30 We provisionally propose that a new section should be able to be created by:  

(1) the developer, at the outset; and  

(2) the commonhold association at a later date. Do consultees agree?  



 

 

Yes. 

17.31 If the commonhold association is allowed to create sections after it has been set up, 
we provisionally propose that this decision should be approved by special resolution, with 
the additional requirement that at least 75% of the total votes held by the unit owners who 
would be part of the new section must have been cast in favour of creating the section. Do 
consultees agree?  

No, apathy would prevent progress.  There should be a requirement for 75% of the votes 
cast to create a special resolution in this respect. 

17.32 We provisionally propose that unit owners affected by the introduction of a new 
section should be given the option of applying to the Tribunal. Do consultees agree? 
Paragraph 5.88  

Yes. 

Consultation Question 22.  

17.33 We provisionally propose that qualifying criteria for sections should be introduced, so 
that sections can only be created to give separate classes of vote to:  

(1) residential and non-residential units;  

(2) non-residential units, which use their units for significantly different purposes;  

(3) different types of residential units (such as flats and terraced houses);  

(4) separate blocks in the same development; and  

(5) other premises falling within the commonhold which, in the interests of practicality and 
fairness, should form a separate section. Do consultees agree?  

Yes. 

Are there any other criteria which consultees feel should be added to the list? Paragraph 
5.94 

Residential units which are let out as opposed to owner occupied.  

Consultation Question 23.  

17.34 We provisionally propose that it should be possible for sections to consist of a single 
unit. Do consultees agree? Paragraph 5.96  

Yes 

Consultation Question 24. 17.35 We provisionally propose that to combine two or more 
sections, a special resolution of the commonhold association should be required. 
Additionally, 75% of the votes cast by the unit owners in the sections that are to be 
combined must have been in favour. Do consultees agree?  

No, it should be 75% of votes cast. 

17.36 We provisionally propose that unit owners affected by sections being combined should 
be given the right to apply to the Tribunal as an additional protection. Do consultees agree? 

Yes 



 

 

17.37 We provisionally propose that there should be no criteria which must be met before 
two or more sections in a commonhold can be combined. Do consultees agree? Paragraph 
5.101 

Subject to the above, yes.  

Consultation Question 25.  

17.38 We invite consultees’ views as to whether statutory development rights should apply 
automatically so as to avoid the need to reserve express rights in the CCS.  

Yes, this would support the flexibility to develop the estate as intended. 

17.39 We invite consultees’ views as to whether such statutory rights should be drawn 
widely to include all matters which are likely to apply in commonhold developments, 
including (but not limited to) the right to add land, to make consequential variations to 
commonhold contributions and voting rights, and rights of access. Paragraph 6.65  

Yes, so long as there is a reasonable test applied to the allocation of contributions and 
voting rights.   

Consideration should be given to maintaining the value of a unit bought off plan where 
contracts may have been exchanged 18 months or so before completion of the unit and the 
transfer to the unit holder.   

Additionally, the impact on the value of the unit of changes should be considered both in 
terms of financial value and the enjoyment value eg if the Developer later choses to put 
commercial units next door where it was previously advertised as park land this would 
clearly impact the unit buyer’s enjoyment of the unit even if not the financial value of the unit.  

Consultation Question 26.  

17.40 We provisionally propose that there should be no specific statutory provisions for the 
appointment of developers’ directors. Instead, a developer’s ability to appoint directors 
should depend on the number of units it retains. Do consultees agree?  

Yes 

17.41 We provisionally propose that developers should be able to exercise all voting rights 
associated with the units of which they are the registered owners. Do consultees agree? 
Paragraph 6.67  

Yes, subject to mechanisms to prevent “gaming” the system. 

Consultation Question 27.  

17.42 Currently, the Commonhold Regulations place certain restrictions on a developer’s 
exercise of development rights:  

(1) the developer must not exercise rights in a way which would interfere unreasonably with 
unit owners’ enjoyment of their units or their ability to exercise rights granted by the CCS;  

(2) the developer may not remove land from the commonhold which forms part of a unit 
unless the owner of that unit provides written consent;  

(3) any damage caused to the commonhold land by the developer should be remedied as 
soon as reasonably practicable; and  



 

 

(4) the developer may not exercise development rights if the works for which the right was 
granted have been completed (excluding the developer’s right to market units).  

17.43 We invite consultees’ views as to whether any further restrictions should be introduced 
on the use of development rights: in particular, whether a time limit should be imposed on 
the exercise of these rights (and if so, what this time limit should be). Paragraph 6.69  

We would request that such protections should be extended to those who have contracted to 
purchase a unit but have not completed their purchase and therefore are not yet unit 
holders.  Whilst the contract should provide for this it is not always the case and, especially 
as consumers get used to the new regime there is potential for misunderstanding and abuse. 

Consultation Question 28.  

17.44 We provisionally propose that “anti-avoidance” provisions should be introduced to 
ensure that the developer does not attempt to secure a greater degree of control by:  

(1) taking powers of attorney from the purchasers (or seeking to control votes in any other 
way); or  

(2) attempting to control how unit owners vote by inserting terms in the purchase contracts. 
Do consultees agree? Paragraph 6.71 

Yes 

Consultation Question 29.  

17.45 We invite consultees’ views as to what advantages there are (if any) of the transitional 
period in the registration procedure for new commonhold developments. Paragraph 6.72 

None, where appropriate development rights are given. 

Consultation Question 30.  

17.46 We invite consultees’ views as to whether any requirements of company law (such as 
to make an annual confirmation statement, and to file accounts) should be relaxed for 
commonhold associations. Paragraph 7.67  

These actions in and of themselves are not overly cumbersome and simply require a level of 
organisation.  However, the cost of the preparation of accounts might be disproportionate in 
a small commonhold arrangement.  On the flip side, large commonholds would need 
professionally prepared accounts to ensure financial prudence.  We would suggest that once 
the income and expenditure reaches a prescribed level the need to file accounts is triggered.   

Similarly, an account of the reserve fund contributions and expenditure in a prescribed form 
would provide additional security even if the commonhold was too small to warrant accounts 
for service charges. 

Consultation Question 31.  

17.47 We invite consultees’ views as to whether there are particular difficulties in applying 
CVAs to commonhold associations.  

No. 

17.48 We invite consultees’ views as to whether the CVA procedure needs any adaptations 
to make it more relevant and effective in dealing with commonhold associations in financial 
difficulties. Paragraph 7.68  



 

 

We do not have sufficient experience to comment. 

Consultation Question 32.  

17.49 We provisionally propose that it should not be possible for creditors directly to petition 
for a commonhold association to be wound-up, and a liquidator appointed. Instead, a petition 
could lead to the court appointing a commonhold administrator, who would carry out the 
necessary duties. Do consultees agree?  

Yes 

17.50 We provisionally propose that a commonhold administrator should then be able to 
petition for the association to be wound-up only if the commonhold association is 
irretrievably insolvent. Do consultees agree? Paragraph 7.70  

Yes, so long as there are sufficient protections in place in regard to the ownership of the 
Freehold estate for the unit holders. 

Consultation Question 33. 17.51 We provisionally propose that the law should be clarified to 
ensure that there is a presumption that, on the insolvency of a commonhold association, a 
successor association should usually be appointed. Do consultees agree?  

Yes 

17.52 We invite consultees’ views as to whether there are circumstances in which it would 
not be appropriate for the court to appoint a successor association and, if so, what these 
circumstances are.  

None 

17.53 We provisionally propose that the court should have discretion as to whether to 
impose conditions for a successor association to be appointed. Do consultees agree?  

Yes 

17.54 We invite consultees’ views as to:  

(1) what conditions might be imposed; and  

(2) if the court’s discretion is to be structured, what factors the court should take into 
account. Paragraph 7.72  

The appointment of professionals to assist in the administration of the Commonhold 
Association where it is clear that the Directors lack the required financial or organisational 
acuity. 

The requirement for a reserve fund to be generated. 

The requirement for appropriate insurances to be in place. 

Consultation Question 34.  

17.55 We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit 
owners to reduce the level of indebtedness of the association. Do consultees agree?  

Yes 



 

 

17.56 We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit 
owners to make up for the shortfall in contributions from members who are bankrupt or from 
whom it is impossible to recover their contributions. Do consultees agree? Paragraph 7.76  

Yes 

Consultation Question 35.  

17.57 We provisionally propose that it should be possible for the CCS to impose restrictions 
on the short-term letting of units. Do consultees agree?  

Yes, whilst there is a concern as to the small number of unit holders required to participate in 
a vote to impose restrictions, the same provisions apply to those who which to propose to 
remove restrictions on short term letting. 

What is not clear is the sanctions which can be imposed on unit holders who ignore the 
restriction. 

Is it possible that rather than the restriction being an outright ban, it is to state that any 
nuisance caused by the short term let is compensated to the Commonhold Association at a 
fixed amount which would then result in mirror clauses being incorporated into the letting 
agreements and creating a deterrent to anti-social behaviour. 

17.58 We invite consultees’ views as to how to ensure that any restriction on short-term 
letting does not prevent units being rented in the private or social rented sector. In particular:  

(1) in relation to the private rented sector, we invite views on whether any restriction imposed 
by a CCS should be confined to lettings made for less than six-months, or for any other 
specified period;  

(2) in relation to the social rented sector, we invite views on whether any restriction imposed 
by a CCS should not be able to apply to particular landlords, such as registered providers of 
social housing and housing associations, or whether there are other ways of ensuring that 
such lettings cannot be prohibited in the CCS. Paragraph 8.35  

A de minimis tenancy term could be established and incorporated into the rules around 
restrictions.   

Consultation Question 36.  

17.59 We provisionally propose that event fees should be prohibited within commonhold, 
except for any specific circumstances expressly permitted by statute. Do consultees agree?  

Event fees that genuinely reduce contributions to service charges during ownership could 
still be allowed to assist those with low levels of disposable income.   

These however should be optional.  For example the contracts for purchase should allow for 
either full payment of service charges or a partially ‘deferred’ payment. 

Additionally, unit holders should be able to buy their way out of the event fee if they chose to 
make up the deferred element of the service charge with an appropriate level of interest for 
the time it was deferred. 

It is however difficult to see how a Commonhold Association to manage financially in the first 
few years if sufficient unit holders opted for the deferred payment through event fees and 



 

 

could leave the Commonhold Association in financial difficulties if the economics do not 
stack up in a declining property market. 

If allowed, the Commonhold and Leasehold Reform Act requirement for a prescribed form of 
service charge statement should include the need for potential event fees to be clearly set 
out in every service charge statement to ensure that unit holders are kept aware of the 
existence of event fees. 

However, event fees which do not wholly contribute directly towards the costs of maintaining 
the unit and amenities enjoyed by it should not be permissible. 

17.60 We invite consultees’ views as to whether an exception to the proposed prohibition on 
event fees should be made for specialist retirement properties within commonhold.  

See above. 

17.61 We invite consultees’ views as to whether there are any other circumstances (apart 
from specialist retirement properties) in which event fees should be permitted within 
commonhold. Paragraph 8.43  

Key workers and those on low incomes could benefit equally from such provisions to defer 
service charge payments either until they can repay the deferred element or dispose of the 
property. 

Consultation Question 37. 17.62 We invite consultees’ views as to whether any further 
restrictions should be put in place to limit which local rules may be added to the CCS. 
Paragraph 8.47  

None. 

Consultation Question 38. 17.63 We provisionally propose that a higher threshold for 
amending the CCS should be introduced, which may apply to some or all local rules. Do 
consultees agree?  

No, this works both ways so any change to a local rule which proves unfavourable can be 
reversed. 

17.64 We invite consultees’ views as to:  

(1) what voting threshold should be required to amend local rules;  

(2) when there should be a right to apply to the Tribunal in relation to amendments of the 
CCS; and  

(3) whether the threshold should be the same for amending all local rules, or whether rules 
should be differentiated. If consultees are of the view that rules should be differentiated, we 
invite views as to how the threshold for introducing a rule in an area on which the CCS is 
currently silent should be determined. Paragraph 8.68  

60% of those present and voting with a specified percentage or unit holders required have 
voted (either in person, digitally, by post or proxy) to be quorate. 

Consultation Question 39.  

17.65 We provisionally propose that the mandatory provisions of the CCS should be 
contained in the regulations, but not be reproduced in the CCS. Do consultees agree?  

No, the average person would find this confusing. 



 

 

17.66 If so, we invite consultees’ views as to whether the directors of the commonhold 
association should be under a duty to provide copies of the most up-to-date standard 
provisions contained in the regulations, along with a copy of the CCS, to any new 
purchasers, and should provide copies of the updated standard provisions to all unit owners 
as and when changes are made. Paragraph 8.77  

N/A 

Consultation Question 40.  

17.67 Should our provisional proposals to introduce sections be implemented, we 
provisionally propose that it should be possible to add schedules to the CCS, where the 
rights and obligations applying to a specific section can be collated. Do consultees agree? 
Paragraph 8.80  

Yes, this would be necessary, for example, for sectional rules relevant to the amenities 
exclusively enjoyed by the unit holders in that section. 

Consultation Question 41.  

17.68 We invite consultees’ views as to whether there are any new terms, other than those 
we have asked about in this Consultation Paper, which should be added to the prescribed 
terms of the CCS (that is, rules which should apply to every commonhold, rather than local 
rules which can optionally be adopted by individual commonholds). Paragraph 8.83  

The requirement for a reserve fund to ensure that the Commonhold Association has 
appropriate assets for repairs and maintenance both for cyclical and emergency repairs as 
well as improvements. 

Consultation Question 42.  

17.69 We provisionally propose that the procedure for the election of directors of a 
commonhold should be simplified, so that the prescribed articles of association provide that 
directors should be elected at a general meeting, and also may be co-opted by the existing 
directors. Do consultees agree? Paragraph 9.32  

Yes 

Consultation Question 43.  

17.70 We provisionally propose that, if a commonhold association cannot find members able 
and willing to serve as directors, and is also unwilling to appoint professional directors, any 
member of the association should be able to apply to a court or tribunal for professional 
directors to be appointed, who would then be paid by the association. Do consultees agree?  

Yes 

17.71 We provisionally propose that, if members should be able to make such an 
application, then someone with a mortgage or other charge over a unit should also be able 
to do so. Do consultees agree?  

Yes 

17.72 We provisionally propose that, if it should be possible for an application to appoint 
directors to be made, it should be heard by the First-tier Tribunal (Property Chamber) (in 
Wales, the Residential Property Tribunal). Do consultees agree? Paragraph 9.36  

Yes 



 

 

Consultation Question 44.  

17.73 We invite consultees’ views as to whether a problem is likely to arise whereby a single 
investor, or a group of investors, who own a majority of units, run a block in their own 
interests in order to “squeeze out” other owners.  

Theoretically, yes. 

17.74 If it is felt that problems are likely to arise, then we invite consultees’ views as to the 
following:  

(1) whether the concept of “persistent failure to comply with the CCS in some material 
respect”, offers a satisfactory basis upon which a court or tribunal could intervene on an 
application by a unit owner;  

(2) whether such applications should be made to the court or the Tribunal;  

(3) whether, the court or Tribunal should have the power to appoint directors, and to make 
the supplementary orders set out in paragraph 9.48 above, should they be required;  

(4) whether it would be necessary for the court or tribunal to exercise continuing supervision 
over the directors who were appointed; and  

(5) whether other solutions could be used to address the difficulty. Paragraph 9.51 

Yes to (1) to (4) at the Tribunal’s discretion. 

Consultation Question 45. 17.75 We seek consultees’ views on whether their experience 
with other leaseholder controlled companies (Freehold Management Companies, Residents’ 
Management Companies and right to manage companies) leads them to believe that 
provisions for proxy voting may be abused, and, if so, in what way or ways.  

We have not been involved with sufficient Freehold Management Companies to comment.  
In theory though we agree that it could be abused. 

17.76 We further seek consultees’ views on whether any such abuses could be prevented or 
mitigated by:  

(1) a restriction on the number of proxy votes that any individual might hold; or  

(2) some other device (please specify). Paragraph 9.58  

Postal or digital votes could also be provided for so that those who could not make it to the 
meeting could still vote themselves. 

Consultation Question 46.  

17.77 We provisionally propose that legislation should deem that the commonhold 
association has an insurable interest in the parts of the building which are owned by the unit 
owners. Do consultees agree?  

Yes 

17.78 We provisionally propose that legislation should require the commonhold association 
to reinstate or rebuild (as appropriate) the whole of a horizontally divided building – including 
the parts owned by the unit owners – in order to satisfy the indemnity principle within 
insurance law. Do consultees agree?  

Yes 



 

 

17.79 We invite consultees’ views as to whether any other legal difficulties would arise in 
arranging buildings insurance for commonholds which have not been addressed by these 
proposals. Paragraph 9.87  

Our survey of commonholders indicated no difficulties experienced by existing 
commonholders in gaining insurance. 

We would however request that it be mandated that any provisions for insurance should be 
for comprehensive insurance in compliance with the requirements of the UK Finance and 
BSA Lender’s Handbooks. 

Consultation Question 47.  

17.80 We provisionally propose that the CCS should be amended so as to require that either 
a copy of the buildings policy and schedule, or sufficient details of it, should be supplied to all 
unit owners on or before they acquire a unit, and whenever the terms of the policy change. 
Do consultees agree?  

Yes, along with all other information comparable to the leasehold equivalent set out in the 
Leasehold Property Enquiry Form (LPE1) or such equivalent form created for Commonhold. 

17.81 We provisionally propose that the commonhold association should confirm to unit 
owners and their mortgage lenders that the insurance is in existence on an annual basis, 
and when reasonably required at other times. Do consultees agree? Paragraph 9.90  

It is too much to expect a commonhold association to notify every lender every year 
unprompted but the policy could be digitally stored with a link provided to the unit holder and 
their lenders and updated annually. 

Alternatively, a requirement to provide confirmation of the insurance to someone with a legal 
interest in the property on demand.  This would cover all mortgagees as well as trustees in 
bankruptcy etc 

Consultation Question 48.  

17.82 We invite consultees’ views as to whether public liability insurance (that is, insurance 
against liability as an occupier and also as a property owner) is likely to be generally 
available for commonhold associations.  

There is no reason why not. 

17.83 If it is generally available, we provisionally propose that details of minimum cover, 
permissible exclusions and excesses, and so on, should be prescribed in regulations to be 
made by the Secretary of State. Do consultees agree? Paragraph 9.93  

Yes 

Consultation Question 49.  

17.84 We provisionally propose that the commonhold community statement should contain 
an express power for the commonhold association to take out directors’ and officers’ 
insurance. Do consultees agree? Paragraph 9.96  

Yes 

Consultation Question 50.  



 

 

17.85 We provisionally propose that the provisions in the prescribed commonhold 
community statement requiring the repair of the common parts should be extended to 
require also “renewals”; that is, the replacement of “like with like” if something should be 
beyond economic repair. Do consultees agree?  

Yes 

17.86 We provisionally propose that the installation of adequate thermal insulation should be 
deemed to be a repair. Do consultees agree?  

Yes 

17.87 We provisionally propose that it should be possible for the repairing obligations 
required by the CCS to be supplemented by a local rule requiring a higher standard of repair, 
if appropriate. Do consultees agree?  

Yes 

17.88 We provisionally propose that, with horizontally-divided buildings (so including all 
flats), matters relating to the internal repair of units should be left to local rules. Do 
consultees agree?  

Yes.   

17.89 We provisionally propose that with vertically-divided buildings (that is, all houses, 
whether detached, semi-detached or terraced) all matters relating to repair (whether internal 
or external) of the units should be left to local rules. Do consultees agree? Paragraph 9.111  

Yes, subject to them being kept in a good state of repair. 

Consultation Question 51.  

17.90 We invite consultees’ views as to whether rights of entry are best left to local rules, or 
whether rights of entry should be prescribed.  

Rights of entry and their limitations should be prescribed with the ability for local rules to alter 
them only where appropriate to the occupation eg warden controlled retirement homes. 

17.91 If rights of entry are prescribed, we invite consultees’ views as to whether it is 
necessary to make a distinction between different types of buildings.  

Yes, for example a detached house situate entirely on land, as opposed to having part 
extend over another unit or a communal parking area, would have no need for the 
Commonhold Association to enter other than within the rights already set out in the Access 
to Neighbouring Land Act. 

However, retirement flats or independent living flats for the less abled where there may be 
the need to enter to check-up on the occupant for their own safety and well-being would 
require more extensive rights of entry. 

17.92 If it is necessary to distinguish between different types of building, we invite 
consultees’ views as to:  

(1) whether the distinction should be between those that are horizontally divided, and those 
that are vertically-divided; and  

(2) if some other distinction is more appropriate, what that should be.  



 

 

Whilst the vertical division appears pragmatic, consideration should also be given to parts of 
a building which might currently form a flying freehold where ostensibly the rest of the 
building is a vertically divided unit, for example coach houses. 

17.93 We invite consultees’ views as to what, in each case, the appropriate rights of entry 
would be. Paragraph 9.128  

Current entry rights exercised in leasehold would seem appropriate eg on reasonable notice 
and reasonable frequency for reasonable purposes. 

Consultation Question 52.  

17.94 We provisionally propose that the commonhold community statement should be 
amended to provide that alterations to the common parts which are incidental to internal 
alterations made by a unit owner to his or her own unit should not require the consent of the 
members by an ordinary resolution. Do consultees agree?  

Yes, with any consent not to be unreasonably withheld and the costs of providing that 
consent, particularly if administered by a managing agent, to be capped at a specified 
reasonable fee. 

17.95 We provisionally propose that the giving of consent to such proposals should be 
delegated to the directors. Do consultees agree?  

Yes 

17.96 We invite consultees’ views as to whether:  

(1) “minor alterations to the common parts” should be defined as we have outlined at 
paragraph 9.137 above; or  

(2) some other criterion could be adopted to distinguish minor alterations from those which 
should continue to require the consent of an ordinary resolution by the members. Paragraph 
9.139  

A definition of what would be required to be referred for an ordinary resolution would provide 
certainty rather than trying to create an exhaustive list of minor alterations. 

Consultation Question 53.  

17.97 We invite consultees’ views as to whether existing long-term contracts have been a 
problem which leaseholders have encountered.  

We have no experience of these. 

17.98 If they have, then we further invite leaseholders to let us have examples. Paragraph 
9.152 

Consultation Question 54.  

17.99 We provisionally propose that commonhold associations should be given the right, 
within a set period from the date when the unit owners take effective control of the 
commonhold association, to cancel contracts which were entered into by the association 
before that date. (It would be necessary to define these terms so as to exclude the scenario 
where the units were “sold” to associates of the developer). Do consultees agree?  

Yes 



 

 

17.100 We provisionally propose that a “long-term contract” should be defined as a contract 
which must run for more than 12 months. Do consultees agree? If not, what longer or shorter 
period would be appropriate?  

12 months is a long time for an onerous contract to be in place but this needs to be weighed 
up by the time taken to research and organise a replacement.  6 months would mean that if 
it was significantly onerous to warrant expediting the review process it would be a contract 
that the commonholders clearly felt was sufficiently onerous to require the effort. 

17.101 We provisionally propose that a commonhold association should have to exercise 
this right within six months from the commonhold coming under the effective control of the 
unit owners (being actual “arms-length” purchasers of the units). Do consultees agree? If 
not, what longer or shorter period would be appropriate? Paragraph 9.154  

Yes 

Consultation Question 55.  

17.102 We invite consultees’ views as to the difficulties that can arise when the long-term 
contract includes the hire of equipment which remains the property of the contractor and 
which they have reserved the right to remove if the contract should be terminated. We would 
appreciate any examples of contracts involving the hire of equipment, or of long-term 
contracts generally, that consultees are able to provide. Paragraph 9.157  

We have no examples available. 

Consultation Question 56.  

17.103 We provisionally propose that the proposed contributions to shared costs should 
require the approval of the members of the commonhold association. This approval would 
generally be given by a resolution passed in a general meeting, though it could be passed 
by the written procedure. Do consultees agree?  

Yes 

17.104 We provisionally propose that this approval should be given by an ordinary resolution 
(over 50% majority), rather than by a special resolution (at least 75% majority). Do 
consultees agree?  

Yes 

17.105 We invite consultees’ views as to the suggestion that if the proposed level of 
contributions failed to secure approval, the level of contributions required in the previous 
financial year should continue to apply.  

Yes 

17.106 We invite consultees’ alternative proposals to address the issue of what should 
happen if the directors’ proposed level of commonhold contributions fail to obtain approval. 
Paragraph 10.35  

Consideration should be given to those who do not necessarily disagree with the level of 
expenditure but do not have the budget to afford it.  This should not necessarily mean the 
plans of the Commonhold Association should be rejected. 

Consultation Question 57.  



 

 

17.107 We provisionally propose that it should be possible for the CCS to include, as a local 
rule, an index-linked “cap” on the amount of expenditure which could be incurred on the cost 
of improvements. Do consultees agree?  

Yes 

17.108 We provisionally propose that it should be possible for the CCS to include, as a local 
rule, an index-linked “cap” on the amount of expenditure which could be incurred annually on 
the cost of “enhanced services”, as described in paragraph 10.40(1). Do consultees agree?  

Yes 

17.109 We provisionally propose that if a CCS contained such a “cap”, then it could be 
removed only with the unanimous consent of the unit owners, or with the support of 80% of 
the available votes, and the approval of the Tribunal. Do consultees agree?  

Yes 

17.110 We provisionally propose that any application by a unit owner to challenge proposed 
expenditure should be made before it was incurred, and expenditure should not be open to 
challenge later. Do consultees agree? Paragraph 10.41  

Yes 

Consultation Question 58. 17.111 We provisionally propose that it should be compulsory for 
a commonhold association to have some form of reserve fund. Do consultees agree?  

Yes, this is a vital element to avoid the Commonhold Association from becoming insolvent 
and to smooth out budgeting for unit holders.   

To ensure certainly during the conveyancing process it should be made clear that the 
reserve fund is held in trust but unspent contributions cannot be released back to unit 
holders at the end of their ownership. 

17.112 We provisionally propose that the scheme for the financing of the commonhold 
should continue to distinguish between contributions for shared (current) expenditure, and 
contributions to the reserve fund or funds. Do consultees agree?  

Yes 

17.113 We provisionally propose that no minimum annual contribution towards the reserve 
fund should be specified. Do consultees agree?  

No, a minimum contribution equivalent to the proportionate annual cost of future known 
repairs and replacements should be compulsory.  This could be set at a minimum of 10% of 
the maintenance contributions if those future costs cannot be quantified. 

We have seen sales where the initial contribution to maintenance costs was set 
unrealistically low so as to attract buyers before the first final accounts were published. 

Later property owners found that the actual costs of maintenance were much higher and no 
reserve fund had been collected.  To some the increase to the actual maintenance costs 
plus contributions to the reserve fund was unaffordable and to the rest frustration that they 
felt ‘duped’.    

17.114 We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate.  



 

 

See above. 

17.115 We provisionally propose that the directors of commonhold associations should be 
able to set up such designated reserve funds as they see fit. Do consultees agree?  

Yes, subject to providing reasonable calculations of the figures and what they cover. 

17.116 We provisionally propose that it should also be possible for the members of a 
commonhold association to require, by ordinary resolution, that a designated reserve fund or 
funds should be set up. Do consultees agree?  

If reserve funds are not made compulsory then we agree. 

17.117 We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose for which 
the designated reserve fund was set up. Do consultees agree?  

Yes, subject to the unit holders being able to vote to utilise the reserve funds. 

17.118 We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to insolvency 
proceedings. Do consultees agree?  

Yes, subject to the unit holders being able to vote to utilise the reserve funds to avoid 
insolvency. 

17.119 We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, and with 
the approval of the Tribunal. Do consultees agree?  

It should be either 80% majority or Tribunal judgement. 

17.120 We invite consultees’ views as to whether the directors (or the members in a general 
meeting) should be able to “borrow” from a reserve fund in order to meet a shortfall in 
meeting other expenditure, and, if so, what safeguards, if any, would be appropriate.  

Yes subject to safeguards such as a percentage contribution from unit holders against the 
reserve fund contribution and an agreed plan to restore the reserve fund to the amount 
necessary to meet future expenditure. 

Consideration should also be given as to the parameters under which the reserve fund can 
be invested eg low risk category accounts.  Where the return on investment has exceeded 
the annual fund contribution it could be possible to transfer the ‘excess’ to cover 
emergencies or service charge contributions. 

17.121 We provisionally propose that the proposed annual contributions to the reserve fund 
or funds should be approved by the members in the same way as the contributions to 
current expenditure, and, if possible, at the same time. Do consultees agree? Paragraph 
10.71  

Yes, subject to a compulsory minimum contribution. 

Consultation Question 59.  

17.122 We provisionally propose that it should be possible to allocate to individual units 
within a commonhold different percentages that it must contribute towards different “heads” 
of cost. Do consultees agree?  



 

 

Yes, where reasonable so to do. 

17.123 We invite consultees’ views as to whether each commonhold should have total 
flexibility in how different costs are allocated, or whether there should be any limitations on 
their ability to do so. Paragraph 10.96  

Yes, subject to safeguards against mischief. 

Consultation Question 60.  

17.124 We provisionally propose to retain the possibility of varying the percentage of 
expenditure allocated to each unit, by amending the CCS by special resolution. Such 
amendments would remain subject to a unit owner’s right not to have a significantly 
disproportionate amount of the contributions to shared costs, or the reserve funds, allocated 
to his or her unit. Do consultees agree?  

Yes 

17.125 We invite consultees’ views as to whether:  

(1) it is likely to be fair and workable to consider any proposed variations to contributions to 
shared costs, and the reserve funds, on the basis that the originally allocated percentage 
was fair; and  

(2) safeguards need apply only if the allocated percentage is altered.  

There is nothing to indicate the original allocation was fair eg if the developer reduced the 
percentage required from units they intended to keep themselves.  Whilst this might 
potentially be reasonable during their ownership, once the ownership changes it may no 
longer be reasonable. 

17.126 We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in purely residential 
commonholds.  

Whilst there are conceivable exceptions this is a good place to start. 

17.127 We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in commonholds which 
include (a) commercial and residential units and (b) commercial units of different kinds. If 
not, we invite views on alternative methods. Paragraph 10.100  

This could work where sections have been applied and the contribution percentages are 
allocated within the sections which apply to the unit. 

Consultation Question 61.  

17.128 We provisionally propose that the current scheme for the issue of a Commonhold Unit 
Information Certificate (“CUIC”) on the sale of a unit should in its essentials be retained. Do 
consultees agree?  

Yes.  However, additional information would be required to facilitate the conveyancing of a 
unit.  The Conveyancing Association would be happy to work with other stakeholders to 
create the equivalent to the Leasehold Property Enquiry Form (LPE1) and Freehold 
Management Enquiry Form (FME1) to ensure that the required information is collated and to 
avoid delays in the conveyancing process. 



 

 

17.129 We invite consultees’ views as to whether the possibility of further contributions 
(emergency contributions, or contributions to the reserve fund or funds) falling due after the 
issue of a CUIC is likely to present practical problems to conveyancers.  

Yes, as with the current leasehold regime a financial statement is required from the seller’s 
conveyancer for Completion.  The seller’s conveyancer should routinely check with the lease 
administrator whether there has been any change in service charge contributions or the 
budget or additional maintenance works anticipated that were not revealed by the Leasehold 
Property Enquiry Form (LPE1) which was the basis for exchange of contracts.   

Apportionments are calculated from the updated figures and incorporated into the financial 
statement for Completion.  Where the figures are not known, perhaps because quotes for 
known works are awaited or the last year’s accounts are not yet available, a retention may 
be made.  However, retentions are extremely inefficient as they may require the 
conveyancing file to be kept open for as much as 2 years with the seller’s money held in 
stasis.   

An alternative is for the parties to agree a final settlement by way of an allowance on 
completion towards the costs but these require the authority of any lender who might 
consider the allowance a reduction in purchase price affecting the amount of the loan to 
value. 

The commonhold regime is a good opportunity to avoid these complexities by requiring a full 
and final figure through a CUIC obtained shortly prior to the Completion date which should 
be incorporated into the CUIC so that the figures given are all those known to be due and 
payable by the current owner up to that date. 

17.130 We provisionally propose that, once a CUIC has been issued, an incoming unit 
owner should not be liable for further contributions which fall due, unless the commonhold 
association or its agent has notified the current owner’s conveyancers of the further 
liabilities. Do consultees agree?  

Yes, however, there may be work arounds imposed by the commonhold administrator.  For 
example by requiring the seller’s conveyancer to give an unequivocal undertaking for the 
payment of outstanding contributions as is currently the case with leasehold.  These 
undertakings cannot be given due to their open nature and therefore cause significant delay 
in the conveyancing process whilst they are being negotiated because the lease 
administrator will not provide relevant information until a satisfactory undertaking is given. 

17.131 We provisionally propose that the maximum fee for a commonhold association to 
issue a CUIC should be set by regulation, and kept under review. Do consultees agree?  

Yes, with the option for the Commonhold Association to apply to the Tribunal for an increase 
in the fee if the commonhold is sufficiently complex so as to warrant a higher fee. 

17.132 We invite consultees’ views as to whether the lack of any sanction or convenient 
remedy for the failure on the part of the commonhold association to issue a Commonhold 
Unit Information Certificate within the prescribed 14-day period is likely to cause problems in 
practice.  

Yes, if there is no reason for them to do it, where is the incentive to provide it efficiently?  
The situation in leasehold demonstrates this with significant numbers of transactions 
showing 50+ days for information to be provided necessary for the conveyancing process. 

17.133 We further invite consultees’ views on how best this may be resolved.  



 

 

If a fixed fee is to be allowed in return for the work involved in providing the CUIC then 
stating that this figure should be credited back to the unit holder’s account if the timescale is 
not met and any shortfall in the unit’s contributions as a result would be unrecoverable from 
the new unit holder. 

This should encourage greater overall efficiency in the management of the commonhold and 
hopefully digitisation so that the CUIC could be downloaded by the unit holder or their 
conveyancer instantaneously. 

17.134 We invite consultees’ views as to whether a Commonhold Unit Information Certificate 
should be conclusive once issued; or whether it should be possible for it to be amended if an 
error is spotted after it has been issued.  

If a CUIC is issued for the purposes of reliance up to a certain date then this date should be 
recorded on the CUIC and, if an error is identified prior to that date and communicated to the 
seller’s conveyancer 5 working days prior to that date, then the correct amount should be 
recoverable.  After that time any additional amount due would not be recoverable from that 
unit unless the owner volunteered to do so. 

If an emergency payment becomes unexpectedly due then this too should be communicated 
to the seller’s conveyancer.  However, emergencies might happen at any time and the buyer 
should have been made aware that they will be subject to emergency payments whenever 
requested so they should still be recoverable if arising and communicated prior to 
Completion. 

17.135 We further invite consultees’ views on what problems would arise in practice if a 
Commonhold Unit Information Certificate could be amended; and on how these might be 
addressed. Paragraph 10.118  

It is not clear in what way the question means ‘amended’. 

Consultation Question 62.  

17.136 We invite consultees’ views as to whether the need for unit owners to obtain the 
consent of their mortgage lender to support the commonhold association granting a fixed or 
floating charge is likely to be a significant difficulty in raising emergency funding.  

The lenders will need to be made aware of any charge being granted. 

17.137 If consultees consider that there might be difficulties, we invite views on what 
measures could be put in place to alleviate these difficulties, including whether the Tribunal 
should be able to override a mortgage lender’s refusal to give consent. Paragraph 11.28  

It is likely that lenders, particularly during the re-introduction of Commonhold and build-up of 
experience of them, will not grant consent due to lack of ability to quantify the risk to them 
without any prior experience being available.  Therefore, an override by the Tribunal would 
be required. 

Consultation Question 63.  

17.138 We provisionally propose that express provision should be made for a commonhold 
association to grant a floating charge. Do consultees agree?  

Yes 

17.139 We provisionally propose that a charge over the common parts or a floating charge 
should only be able to be granted when either:  



 

 

(1) The unit owners unanimously consent to the charge: or  

(2) 80% of the unit owners consent to the charge, and approval is obtained from the First-tier 
Tribunal (Property Chamber) or the Residential Property Tribunal Wales. Do consultees 
agree? Paragraph 11.36  

Yes, so long as it is 80% of those voting. 

Consultation Question 64.  

17.140 We provisionally propose that it should be possible for a commonhold association 
(having obtained the requisite consent) to grant a charge over part of the common parts. 
Where such a charge is granted, the part of the common parts so charged may be registered 
with a separate title number. Do consultees agree? Paragraph 11.40  

Either that or the area covered by the charge is delineated on the title plan for the common 
parts which would be preferable. 

Consultation Question 65.  

17.141 We provisionally propose making an exception to the prohibition on residential leases 
over seven years, and leases granted at a premium, for shared ownership leases which 
contain the fundamental clauses prescribed by Homes England in England or the Welsh 
Government in Wales. Do consultees agree? Paragraph 12.30  

The consultation acknowledges that co-ownership trusts are an alternative but rejects the 
option simply because the only way government have set up shared ownership is under a 
lease scheme.  The issue seems to be with government to redraft the lease scheme to allow 
of co-ownership within commonhold not to perpetuate a recognised on-going issue with 
leases. 

Consultation Question 66. 17.142 We provisionally propose that in new commonhold 
developments, the model shared ownership lease should require the shared ownership 
leaseholder to comply with all terms of the CCS. Do consultees agree? 17.143  

If you wish to perpetuate shared ownership leases this would appear to be the appropriate 
way to do it.  However, if you wish to move to commonhold then, instead of re-writing the 
lease for each individual CCS, it would be much more efficient to re-write the Government’s 
arrangements for shared ownership funding once and for all. 

We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold association in 
place of the shared ownership provider, apart from a decision to terminate, which should be 
exercised jointly with the provider. Do consultees agree?  

Yes 

17.144 We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to challenge 
service charge costs or to be consulted on works and contracts exceeding a certain amount. 
Do consultees agree?  

No 

17.145 We provisionally propose that, in new commonhold developments, on purchasing 
100% of the value of the commonhold unit, the shared ownership leaseholder should be 



 

 

transferred the commonhold title of the unit and should become a member of the 
commonhold association. Do consultees agree? Paragraph 12.44  

Yes 

Consultation Question 67.  

17.146 We provisionally propose that in a building which has converted to commonhold, the 
shared ownership provider should have voting rights in the commonhold association. 
Delegation of voting rights to the shared owner will be possible on a voluntary basis, but not 
mandatory. Do consultees agree?  

Yes 

17.147 We provisionally propose that, in a building which has converted to commonhold, the 
staircasing provisions of any existing shared ownership leases should continue to operate in 
the same way. On staircasing to 100%, the shared owner will therefore remain a 
leaseholder. Do consultees agree?  

Unless and until the leaseholder has contributed to the commonhold conversion – as per our 
response to Question 4 (4). 

17.148 We provisionally propose that after having staircased to 100% of the value of the 
leasehold flat, the shared ownership leaseholder should have a statutory right to purchase 
the commonhold unit and become a member of the commonhold association. Do consultees 
agree? Paragraph 12.49  

Yes, as above. 

Consultation Question 68.  

17.149 We invite consultees’ views as to whether an exception to the ban on residential 
leases over seven years is needed to accommodate better community land trusts and co-
operatives within the commonhold model. Paragraph 12.58  

No, such arrangements would work well within local rules for that section of the commonhold 
and to ensure the aims of the CLT are retained where otherwise they might be lost under the 
leasehold regime. 

Consultation Question 69.  

17.150 Aside from shared ownership leases, community land trusts and housing 
cooperatives, are consultees aware of any other forms of affordable housing which it is not 
possible, or would be difficult, to accommodate in the current commonhold system? 
Paragraph 12.67  

No 

Consultation Question 70.  

17.151 We provisionally propose that an exception to the prohibition on residential leases of 
over seven years or granted at a premium should be made for lease-based home purchase 
plans regulated by the Financial Conduct Authority. Do consultees agree? Paragraph 12.79  

Yes 

Consultation Question 71.  



 

 

17.152 We provisionally propose that customers of lease-based home purchase plans in 
new commonhold developments should not have the same statutory rights as other 
leaseholders to challenge service charge costs or to be consulted on works and contracts 
exceeding a certain amount. Do consultees agree? Paragraph 12.84  

No, this is nothing more than a mechanism to assist them in their home purchase and they 
should retain the same rights as other comparable unit holders delegated to them by the 
lessor. 

Consultation Question 72.  

17.153 We ask consultees for their views and experience of how the relationship between a 
bank and a customer who is purchasing property through a lease-based home purchase 
plan is, or can be, preserved following a collective enfranchisement. Paragraph 12.89  

We have no experience of this. 

Consultation Question 73.  

17.154 We provisionally propose that the commonhold association should not be able to 
prevent a unit owner or tenant from pursuing direct legal action against another unit owner or 
tenant. Instead, the association should have the right to notify the unit owner or tenant that it 
reasonably considers the claim to be frivolous, vexatious or trivial or that the matter 
complained of is not a breach of the CCS. Do consultees agree? Paragraph 13.26  

Yes. 

Consultation Question 74.  

17.155 We provisionally propose that a failure to use the forms which accompany the 
commonhold dispute resolution procedure, or forms to the same effect, should not 
automatically prevent a claim from progressing. Do consultees agree? Paragraph 13.32  

No, in every virtually other walk of life citizens are required to use standard forms whether it 
is an application for a driver’s license or a tax return. 

The benefit of the standard forms is that it shortens the process by ensuring that all 
information is captured necessary for the complaint to be considered and there is clear 
direction in the form as to what the desired solution is. 

The forms are self-explanatory and easy to complete either on paper or digitally.  
Standardised forms also enable a technology-enabled Commonhold Association or their 
managing agent to use AI to identify the nature of the complaint and produce a swifter 
response. 

The redress schemes advise that one of the issues that cause delays in processing their 
complaints is the freeform nature of applications which lead to chapter and verse being 
submitted without a clear indication as to the desired outcome, where complainants are 
unsure of what to include and therefore are tempted to provide too much information in fear 
that they will miss something otherwise. 

To ensure that delay is not caused where a complainant is unaware of the requirement for a 
form a Commonhold Association could be required to respond within a set timescale 
attaching the correct form or a link to it and asking for it to be completed for the complaint to 
be processed.  There could also be a requirement for Commonhold Association’s to provide 
details of the complaints procedure when acknowledging the notice of transfer of a unit.  



 

 

Failure to accurately complete a form should not however prevent a complaint from 
proceeding where there is sufficient information to process a complaint. 

The Conveyancing Association would be happy to work with other stakeholders to ensure 
that the forms are as comprehensive possible and straightforward to complete.  

Consultation Question 75.  

17.156 We provisionally propose that referral to an ombudsman should not be a mandatory 
part of commonhold’s dispute resolution procedure. Instead, it could be used on an optional 
basis, instead of, or alongside, other forms of alternative dispute resolution. Do consultees 
agree?  

Yes 

17.157 We provisionally propose that membership of an approved ombudsman scheme 
should no longer be a requirement for commonhold associations, and that, instead, 
commonhold associations should be able to decide whether or not to become a member of 
an ombudsman scheme. Do consultees agree? Paragraph 13.52  

No, however the cost of becoming a member of a redress scheme could be disproportionate 
if it is a small Commonhold.  Therefore charging structures should reflect the number and 
nature of the units and the volume of complaints received annually.  This will encourage 
Commonhold Association’s to quickly resolve issues that produce multiple complaints as 
they will cost it more money. 

A proportionate annual fee could be charged to register with the scheme to cover basic 
running costs of the redress scheme.  The arrangements for annual registration with the 
Information Commissioner’s Office for businesses provides a good example; where the 
annual fee can be as low as £40 dependant on turnover. 

Consultation Question 76.  

17.158 We provisionally propose that, where the dispute resolution procedure has not been 
followed, any court or tribunal, which subsequently considers the dispute, should have full 
discretion to disregard the non-compliance, or to order the parties to take any steps it 
considers appropriate, in accordance with its general case management powers. Do 
consultees agree? Paragraph 13.56  

Yes 

Consultation Question 77.  

17.159 We invite consultees’ views as to whether the current commonhold dispute resolution 
procedure should be transferred to a pre-action protocol. Paragraph 13.67  

A pre-action protocol would appear to be a duplication of the dispute resolution process so 
we do not see a benefit, especially as we believe that these should be heard by a Tribunal 
and not the Courts.  Therefore the language and naming should be as accessible as 
possible to the unit holders who in the main should not need to be legally represented – ‘Pre-
Action Protocol’ does not do what it says on the tin whereas the intention of a ‘dispute 
resolution procedure’ is clear. 

Consultation Question 78.  



 

 

17.160 We provisionally propose that the jurisdiction of the First-tier Tribunal (Property 
Chamber) in England and the Residential Property Tribunal Wales should be extended to 
cover disputes arising within a commonhold. Do consultees agree? Paragraph 13.76  

Yes 

Consultation Question 79.  

17.161 We invite consultees’ views as to whether the prescribed CCS should include a 
provision that, where a unit owner or tenant breaches the rules of the CCS, the unit owner, 
or tenant, should be required to indemnify the other unit owners and the commonhold 
association for any losses they reasonably incur as a result of the breach. Paragraph 13.82  

Yes 

Consultation Question 80.  

17.162 Elsewhere in this Consultation Paper we provisionally propose that it should be 
possible for a unit owner (or owners) to apply to the First-tier Tribunal (Property Chamber) in 
England or the Residential Property Tribunal Wales to challenge a decision of the 
commonhold association in the following circumstances:  

(1) Where the commonhold association approves a budget, which will result in costs above a 
threshold (set in the CCS) being incurred on works or enhanced services;  

(2) Where the minority are outvoted on a decision to vary the local rules of the CCS;  

(3) If the directors of the association delegate powers to a committee which has been set up 
to represent a section of the commonhold, and the unit owners in the section wish to prevent 
the directors revoking or amending these powers;  

(4) Where the unit owner, or owners, are opposed to the introduction of a new section or the 
combination of two or more sections.  

Agreed. 

17.163 We invite consultees’ views as to whether there are any other circumstances in 
which it would be appropriate to provide a unit owner (or owners) with a right to challenge a 
decision taken by the commonhold association. Paragraph 13.90  

Without fully testing the process it is hard to anticipate all potential scenarios.  Would it be 
possible to create a general right to apply to the Tribunal for leave to claim in the Tribunal 
where it is reasonable so to do? 

Consultation Question 81.  

17.164 We invite consultees’ views as to the extent to which the following factors should be 
taken into account by the First-tier Tribunal (Property Chamber) and the Residential Property 
Tribunal Wales when deciding whether or not to grant a remedy to a unit owner who 
challenges a decision taken by the commonhold association:  

(1) Whether or not the unit owner(s) making the application voted against the decision 
complained of, or had a good reason for not doing so.  

Yes 

(2) Whether the decision complained of needs to have a particular impact on the unit owner 
(or owners) and if so, what degree of impact.  



 

 

There needs to be direct impact and it should not be simply based on whether or not the unit 
holder can afford to participate where the works required are to maintain the current 
structure and safety and are a prudent use of resource as opposed to an improvement or 
enhancement. 

(3) The reason behind the decision taken by the commonhold association, for example, 
whether the decision is in the best interests of the commonhold and/or is proportionate to the 
impact on the unit owner in question.  

Yes 

17.165 We also invite consultees’ views on whether the same factors would be relevant in all 
of the circumstances set out in Consultation Question 80 where a unit owner may have the 
right to apply to the First-tier Tribunal (Property Chamber) or the Residential Property 
Tribunal (Wales). Paragraph 13.95  

Yes. 

Consultation Question 82.  

17.166 We provisionally propose that on an application by a unit owner challenging a 
decision of the commonhold association, the First-tier Tribunal (Property Chamber) or the 
Residential Property Tribunal (Wales) should be able to allow the decision to stand or annul 
the decision. If the First-tier Tribunal (Property Chamber) or the Residential Property 
Tribunal (Wales) allows the decision to stand, we propose that the Tribunal should be able to 
attach conditions to its decision. Do consultees agree? Paragraph 13.98 

Yes 

Consultation Question 83.  

17.167 We invite consultees’ views as to whether the commonhold association should be 
provided with enhanced powers to address non-financial breaches of the CCS. If so, what 
should these powers be? Paragraph 14.31  

The proposals for the application of fines would appear to be the most practical.  Where the 
fines remain unpaid these should then be dealt with as financial breaches and be capable of 
a charging order to enable them to be recovered or borrowed against. 

Consultation Question 84.  

17.168 We provisionally propose that a statutory cap should be introduced on the rate of 
interest which may be charged by the commonhold association on late payments of 
commonhold contributions. Do consultees agree? Paragraph 14.44 

Yes. 

Consultation Question 85.  

17.169 We provisionally propose that a commonhold association should have an automatic 
statutory charge over commonhold units for the payment of commonhold costs. Do 
consultees agree?  

Yes. 

17.170 We provisionally propose that if the commonhold association has an automatic 
statutory charge over commonhold units for the payment of commonhold contributions, this 



 

 

charge should take priority over all other charges (such as a mortgage over the property). Do 
consultees agree? Paragraph 14.59  

Yes. 

Consultation Question 86.  

17.171 We provisionally propose that, before taking action to enforce a charge over a 
commonhold unit, the commonhold association should be required to follow a pre-action 
protocol. We envisage that the protocol will require the association to provide prescribed 
information to the defaulting unit owner and make reasonable attempts to agree a repayment 
plan. Do consultees agree?  

Yes. 

17.172 We invite consultees’ views as to what steps the association should be required to 
take as part of this protocol.  

There are existing financial pre-action protocols which should be used to save unnecessary 
duplication. 

17.173 We provisionally propose that where the commonhold association wishes to enforce 
a charge over a commonhold unit by selling the unit, it should always be necessary for the 
association to apply to court for an order for sale. Do consultees agree?  

Yes. 

17.174 We provisionally propose that the court should only be able to order the sale of a unit 
where the amount owing to the commonhold association exceeds a certain amount. Do 
consultees agree?  

Yes. 

17.175 We invite consultees’ views as to what this amount should be and on what factors 
the court should take into account when deciding whether to order the sale of a unit.  

This should be expressed as the greater of a fixed amount or a percentage of the 
commonhold contributions so as to avoid delays in recovering the amount due would have a 
detrimental impact on other unit holders and the commonhold but also avoid a 
disproportionate sanction where a relative small amount is owed. 

17.176 We provisionally propose that where the sale of a unit is ordered, the court should 
appoint a receiver to sell the unit and distribute the proceeds of sale. Do consultees agree?  

Yes 

17.177 We provisionally propose that where a receiver is appointed to sell a commonhold 
unit, the receiver should distribute the proceeds of sale in the following way.  

(1) The receiver should be paid his or her costs of arranging the sale of the property.  

(2) The commonhold association should be repaid any outstanding amounts of commonhold 
contributions, plus any interest and costs awarded by the court.  

(3) Any other party who has an interest secured against the unit, such as a mortgage lender, 
should be repaid.  

(4) Any remaining amount should then be returned to the defaulting unit owner.  



 

 

Do consultees agree?  

Yes, save that the costs of the sale should come out at the same time as the receiver’s costs 
eg conveyancing fees and disbursements, Energy Performance Certificate and estate 
agency fees. 

17.178 We provisionally propose that any tenancies granted out of a unit should continue to 
exist following an order for sale. Do consultees agree? Paragraph 14.61  

No, it should be optional so as to achieve the best possible price for the property.  Selling 
without vacant possession might be detrimental to the sale price as it will limit the market for 
the property.     

Consultation Question 87.  

17.179 We provisionally propose that voluntary termination of a commonhold should be 
possible with either:  

(1) unanimous support; or  

(2) the support of 80% of the available votes plus the approval of the court.  

Do consultees agree?  

Yes 

17.180 We provisionally propose that on an application for voluntary termination the court 
should have discretion to decide whether to allow the voluntary termination to take place, as 
well as the terms on which it may do so. Do consultees agree?  

Yes 

17.181 If the court has discretion as to whether to allow voluntary termination, We invite 
consultees’ views as to the following issues:  

(1) whether it would be useful to include factors to guide the court’s discretion;  

(2) whether the factors mentioned in paragraph 15.52 should be taken into account;  

(3) whether the court should be directed to consider the amount of support there is for 
voluntary termination over and above the 80% required; and  

(4) whether others should also be included.  

(1) – (3) Yes 

(4) Yes, factors should be updated as cases are heard and the learnings of the real life 
scenarios are identified. 

17.182 We invite consultees’ views as to whether increasing the role of the court would 
sufficiently address the issue of the final terms of the termination statement not being 
acceptable to those who supported the termination resolution.  

Yes. 

17.183 We provisionally propose that an application for voluntary termination should be 
heard by the court (rather than by the First-tier Tribunal (Property Chamber), or in Wales the 
Residential Property Tribunal Wales). Do consultees agree? Paragraph 15.88  

Consultation Question 88.  



 

 

17.184 We provisionally propose that where a commonhold is divided into sections, any vote 
on voluntary termination would need to be taken in sections, and whether it was unanimous 
or received at least 80% support would have to be determined by section. Do consultees 
agree?  

Yes 

17.185 Where a commonhold is not divided into sections, we provisionally propose that it 
should be possible for part of the commonhold to be reconstituted following voluntary 
termination. Do consultees agree?  

Yes. 

17.186 We provisionally propose that reconstitution should require 100% support of the unit 
owners in the part to be reconstituted, or at least 80% support and an application to the 
court. Do consultees agree? Paragraph 15.93  

Yes. 

Consultation Question 89.  

17.187 We provisionally propose that if any statute provides that a landlord should be 
entitled to recover possession of a property if he or she can prove an intention to demolish or 
reconstruct the building, such a requirement should also be satisfied if it can be proved that 
the commonhold association has that intention. Do consultees agree?  

Yes. 

17.188 We invite consultees’ views as to what further provision, if any, should be made to 
address the position of tenants on voluntary termination of the commonhold. Paragraph 
15.96  

None. 

Consultation Question 90.  

17.189 We provisionally propose that it should be clarified that mortgage lenders and other 
secured lenders will retain their secured interest in the commonhold units until the 
commonhold in its entirety is sold. Do consultees agree?  

Yes. 

17.190 We provisionally propose that mortgage lenders and other secured lenders should 
automatically have legal standing to make applications to the court during the termination 
process with a view to protecting their interests. Do consultees agree?  

Yes. 

17.191 We provisionally propose that it should be made clear that, if a unit is subject to 
negative equity, any shortfall should be met personally by the owner of the unit, and should 
not be covered by other unit owners. Do consultees agree?  

Yes. 

17.192 We invite consultees’ views as to any other ways in which the interests of mortgage 
lenders and other secured lenders may require protection on the voluntary termination of a 
commonhold. Paragraph 15.101  



 

 

It would seem sensible that the lender’s interest should remain secured against the Freehold 
land until the mortgage is repaid.  Essentially, the discharge of charge should take place 
through the unit holder’s conveyancer who can provide the appropriate undertakings.  It may 
be that one conveyancer is instructed to act for multiple unit holders to save cost and 
synchronise the termination and discharge of charges so as to be contemporaneous. 

 

Consultation Question 91.  

17.193 We provisionally propose that the CCS should not be required to specify the share of 
the proceeds of termination that each unit owner is to receive on termination. Do consultees 
agree?  

Yes. 

17.194 We provisionally propose that it should be possible for the unit owners to specify the 
share of the proceeds of termination that each unit owner is to receive on termination (or 
some method of ascertaining it) in the CCS. Do consultees agree?  

Yes. 

17.195 We provisionally propose that the power to decide an application to dis-apply a 
provision in the CCS which determines the distribution of proceeds of sale on termination 
should lie with the Tribunal. Do consultees agree?  

Yes. 

17.196 We invite consultees’ views as to whether:  

(1) guidance should be provided to the court or Tribunal as to how it should exercise its 
discretion; and  

(2) if guidance should be provided, what factors the court or Tribunal should take into 
account.  

Yes.   

17.197 We invite consultees’ views as to whether:  

(1) the existing rules of the Insolvency Court would be adequate to deal with valuation issues 
which arise on the voluntary termination of a commonhold, or need to be supplemented by 
Commonhold Insolvency Rules;  

(2) all issues involving the valuation of commonhold units on termination should be referred 
to the Tribunal (and, if so, whether that would cause any unnecessary delays);  

(3) if valuation issues are referred to the Tribunal, the Tribunal should be able to appoint a 
single valuer.  

Yes. 

17.198 We provisionally propose that, if a commonhold is substantially destroyed, but 
remains solvent, for the purposes of the termination statement, the units should be valued on 
the basis of the best estimate that can be made of their pre-damage value. Do consultees 
agree?  

Yes. 



 

 

17.199 We invite consultees’ views as to any other issues that might occur in the valuation of 
units if all or some of them have been partly or entirely destroyed. We also invite any 
suggested solutions. Paragraph 15.117  

 

Consultation Question 92.  

17.200 We provisionally propose that if the process of voluntary termination should begin, 
but it should subsequently turn out that the commonhold is in fact insolvent, the same 
protections should be given to the assets of the individual unit owners as would have applied 
if the process had begun as an involuntary insolvency. Do consultees agree?  

Yes. 

17.201 We invite consultees’ views as to whether the value of the individual units should be 
preserved for the unit owners if the commonhold is substantially destroyed; and, if so, how 
this can be achieved. Paragraph 15.126  

This will be necessary to ensure that the risk of negative equity is reduced.  The original unit 
termination values expressed in the CSS would be a starting point, supported by recent 
valuations for sale or remortgage purposes or in their absence automated valuation models. 

Consultation Question 93.  

17.202 We invite consultees’ views as to whether, and how, any aspects of our provisional 
proposals to reform the law of commonhold will affect the position of existing owners of 
commonhold units, either positively or negatively. Paragraph 16.6  

The additional protections for lenders and a greater predominance of commonholds will 
positively impact existing commonholds due to a wider range of mortgage options and better 
awareness by the public of commonhold. 

Consultation Question 94.  

17.203 What advantages do you think commonhold could offer over leasehold? Paragraph 
16.9  

The consultation proposals will put unit holders in charge of their own destinies in a way that 
leasehold cannot.  The nature of leasehold being one of a wasting asset means that despite 
the reform work being undertaken to eradicate abuses leasehold will always be a ticking time 
bomb.  Commonhold does not present that risk, instead it provides a democratically run 
communal living arrangement.  

Consultation Question 95.  

17.204 We ask consultees to provide us with information about the time spent in reading 
through and considering the terms of leases of residential flats:  

(1) when acting for a prospective purchaser;  

(2) when acting for a prospective purchaser and mortgage lender;  

(3) when acting for a mortgage lender on a re-mortgage;  

(4) when some dispute arises within a leasehold block of flats as to responsibility for repairs 
and maintenance, calculation of the service charge, and similar disputes.  



 

 

(1) Whilst it would be nice to think that the CSS will be a pithy and succinct plain English 
document the fact is that it is likely to end up just as long as existing leases, particular where 
there are mixed use commonholds and sections within them. 

However, the fact that it should only be the local rules that change, the absence of ground 
rent, that a conveyancer will not have to advise on the risks of currently acceptable clauses 
becoming onerous in future or on the declining lease term will mean there will be less for the 
purchaser to have to digest and should lead to a better educated purchase. 

(2) & (3) Mortgage lenders will need to adapt their UK Finance and BSA Handbooks to 
accommodate their lending policies when it comes to Commonhold.  This will be an iterative 
process as the risks or lack of them become clearer.  However, with the removal of the 
prospect of short leases and unacceptable ground rents there will be less to remortgage 
lenders in terms of post offer queries, reducing the impact and cost in the post offer 
departments and speeding up the process. 

(4) The dispute resolution process is certain and clear within Commonhold and should lead 
to a faster and fairer and more predictable result. 

17.205 In each case we also invite consultees to give us some idea of the cost that would 
thereby be incurred to the client.  

Conveyancing and valuation costs will remain broadly the same, however, there are less 
opportunities for administrative requirements than there are in leasehold where lease 
administrators routinely charge for multiple sale and purchase related services.   

These impact both sellers and buyers and often add more than £500 in payments to the 
lease administrators by both the seller (when obtaining leasehold information necessary for 
the sale) and the buyer (when notifying the lessor of the assignment of the lease and 
obtaining a certificate of compliance necessary to register their ownership at HM Land 
Registry). 

17.206 We further invite their views as to whether time is likely to be saved in reading 
through and considering the terms of the parts of the CCS which may be varied.  

As above.  Whilst the review of the initial standardised part of the CSS might be automated 
the local rules will no doubt grow and vary over time, particularly in complex developments. 

Conventions and attempts to circumnavigate the system will also no doubt grow up over time 
and the need for further review of the regulations should be expected and planned for in 
future. This should not be considered a failing but a testament to a sophisticated and flexible 
home ownership system. 

17.207 We invite consultees to share with us their experience of commonhold-type 
arrangements in other countries. Is there scope for savings of time to be made? If so, what 
would be the estimated time saved on a typical transaction? Paragraph 16.12  

We do not have experience of other jurisdictions. 

Consultation Question 96.  

17.208 We ask consultees to provide us with information about the prevalence of, and costs 
incurred in, disputes caused by the terms of one or more residential leases being 
inconsistent with the terms of another lease (or other leases) within a building or 
development. We further invite their views as to whether our provisional proposals for 



 

 

commonhold will reduce the scope for costs to be incurred in interpreting a commonhold 
community statement. Paragraph 16.18  

We do not have a body of evidence in this respect but if required can canvas our members. 

Consultation Question 97.  

17.209 We ask consultees to provide us with information about the sort of difficulties that can 
arise owing to the difficulty in varying and updating the terms of leases:  

(1) if the leases are varied as a conveyancing transaction which does not give rise to a 
dispute; and  

(2) if the leases are varied as a result of an application to the Tribunal (whether the 
application was made because it was contested, or because it was the most convenient way 
of implementing the variation).  

17.210 If you have figures – whether they relate to the costs incurred, or the amount of time 
spent – then please let us have them.  

17.211 We further invite consultees’ views as to whether our proposals regarding the 
amendment of local rules by resolution of the commonhold association will reduce the costs 
which are incurred, when compared with the costs incurred under (1) or (2) above. 
Paragraph 16.20  

Consultation Question 98. 17.212 We invite consultees to provide us with information about 
costs generated by service charge disputes. We further invite their views as to whether, and 
by how much, our provisional proposals for commonhold will reduce the incidence of 
disputes and the costs that will be incurred in equivalent disputes over contributions to 
shared costs. Paragraph 16.26  

Consultation Question 99. 17.213 We invite consultees to provide us with information about 
costs generated when forfeiture proceedings need to be used to enforce payment of service 
charges. We further invite their views as to whether our provisional proposals for 
commonhold will reduce the costs that will be incurred if a commonhold association needs to 
seek an order for sale. Paragraph 16.29  

Consultation Question 100.  

17.214 We invite consultees’ views as to:  

(1) whether cases before tribunals are likely to prove more or less expensive than similar 
cases before courts; and  

(2) whether (apart from service charge disputes, which we have already addressed in 
Consultation Question 98) there appears to be more or less scope for disputes within 
commonholds which result in litigation, when compared with leasehold developments. 
Paragraph 16.32  

(1) The cases should be less costly due to the certainty of the terms of the CCS and their 
valuation. 

(2) Because unit holders have a right to vote in decisions made by the Commonhold 
Association there should be a greater feeling of engagement, control and contentment at the 
decisions.   



 

 

Inevitably there will still be tensions because of differing personalities and financial standing, 
as would be seen in any communal living arrangement, but the dispute resolution process 
provides a clear mechanism to address these in the first instance and have been recorded 
as satisfactory by existing commonholders who have had cause to use them. 

Consultation Question 101.  

17.215 We are provisionally proposing several new grounds upon which it would be possible 
for someone to make an application to the Tribunal. We invite consultees’ views as to:  

17.216 what they consider that the likely impact of these will be on the number of 
applications made to the Tribunals; and  

17.217 whether any particular proposals are likely to result in a large number of new 
applications being made. Paragraph 16.34  

As the feedback from existing commonholds is a higher level of satisfaction it seems likely 
that there would be fewer demands put upon the Tribunal. 

In leasehold the disputes often continue to occur even after being heard at the First Tier 
Tribunal as they do not set precedent.  We would therefore suggest that during the early 
days of commonhold the President of the Tribunal should seek out complaints to be heard at 
the Upper Tribunal where the dispute is likely to occur in other commonholds so that case 
law can be built on to which complainants can be directed as an indication of the Tribunal’s 
decision on that type of complaint. 

Consultation Question 102.  

17.218 We invite the views of consultees as to how any other aspects of our provisional 
proposals for reform of commonhold will affect the position of future owners of commonhold 
units, either positively or negatively. Paragraph 16.35  

There is likely to be a positive impact. 

Consultation Question 103.  

17.219 We ask consultees to provide us with any information that they may have of:  

(1) examples of planning agreements which are practicable under leasehold but which would 
not appear to be feasible under our reinvigorated model of commonhold; and  

(2) services within leasehold developments which are being provided at the residents’ 
expense, but which, if the development had been set up on a commonhold basis, would 
have been provided, if at all, at public expense. Paragraph 16.38  

We cannot identify any. 

Consultation Question 104.  

17.220 We ask consultees to provide us with any evidence they have of management 
difficulties which may arise where a leaseholder-controlled company is the landlord of (or 
responsible for the management of) commercial units; and whether this has affected their 
rental or capital value. Paragraph 16.41  

We have no evidence of this. 

Consultation Question 105.  



 

 

17.221 Which of the following statements best reflects your views on the provisional 
proposals in this Consultation Paper?  

(1) If these proposals are adopted, then developers will be willing to use commonhold for a 
substantial number of developments.  

(2) Even if these proposals are adopted, developers will not be willing to use commonhold 
unless Government introduces financial incentives for them to do so, either directly by 
offering financial incentives for the developers, or indirectly, by offering incentives for 
purchasers of commonhold units.  

(3) Even if these proposals are adopted, and financial incentives are given, developers will 
not use commonhold for developments unless they are prohibited from selling flats on a 
leasehold basis and they are thus forced to use commonhold. Paragraph 16.43  

(1) We disagree with this statement. 

(2) If Help to Buy was only available for Commonhold this could encourage the adoption of 
Commonhold by developers and purchasers but this will have limited impact. 

(3) Developers will continue to use leasehold as the tenure of choice for flats whilst they are 
permitted to because (a) commonhold is unfamiliar (b) they can retain economic value form 
a leasehold. 

Consultation Question 106.  

17.222 We invite consultees’ views as to:  

(1) what issues prevent the uptake of commonhold; and  

(2) what could or should be done to promote the adoption of commonhold.  

(1) i) Lender fear of the unknown resulting in an arbitrary lending policy not to lend on 
commonhold simply because they have never had one on the books to be able to assess the 
risks involved 

ii) Developers retaining an economic interest in leasehold and perpetuating the ‘need’ to use 
leasehold so as to attract buyers who can have access to whole of market lending 

iii) Commentators claiming  a lack of understanding of commonhold when in fact generations 
are familiar with the concept thanks to American TV programmes like Frasier, Friends and 
the Big Bang Theory all depicting the concepts through their story lines. 

(2) i) Remove the financial incentives from leasehold, it will be a long burn but if there are no 
returns on leasehold then the developer is more likely to want to divest themselves of the 
administrative responsibility. 

iii) Include Commonhold explanations in How to Buy and How to Sell Guides and undertake 
a full public information campaign, creating an information website similar to LEASE where 
potential buyers and unit holders can go for advice and so that the government can track 
issues as they emerge with Commonhold and resolve them through updating regulation to 
respond to modern day living requirements which develop. 

17.223 We invite consultees’ views as to the extent to which the suggestions for the 
invigoration of commonhold set out in paragraph 16.47 above, and any other suggestions 
that they may make, are likely to result in commonhold being used instead of leasehold. 
Paragraph 16.48  



 

 

As the suggestions deal with all of the issues previously identified with Commonhold this 
should assist in  

Consultation Question 107.  

17.224 We invite consultees’ views as to whether a reformed commonhold regime should 
treat particular issues differently in England and in Wales. Consultees are welcome to share 
their views as to this point here, or in response to questions which we ask throughout the 
Consultation Paper about particular issues. Paragraph 16.51 

The regime should be the same in England and Wales to simplify cross jurisdictional moves 
from one commonhold to another and provide certainty as to the content and intentions of 
the regime whilst avoiding confusion. 
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4.2 The consultation document correctly infers that this is not the 

relationship or culture that exists within leasehold where there is 

always someone or something that owns the freehold.  Professor 

Nick Hopkins’ quote in the consultation summary that commonhold 

requires a significant culture change is indeed correct. 

 

4.3 As a national organisation that has had experience of how to 

develop that cultural change in community organisations over thirty 

years, we are concerned that the consultation paper is silent about 

how that culture change will be generated. 

 

4.4 On the one hand generating such a cultural change will require 

that those with power are prepared to hand it over – which is 

addressed in the consultation paper.  But more importantly, such a 

cultural change requires that sufficient numbers of individuals are 

prepared to take legal responsibility for the “commons” of their 

commonholds – and the consultation paper does not discuss this.   

 

4.5 The consultation paper recognises that it certainly cannot be taken 

as read that there will be sufficient numbers of commonholders who 

will take responsibility.  This may not because they would not want 

to take responsibility.  Nor might it be because they would not have 

the skills to.  It is more likely to be the case that significant numbers 

are not going to take responsibility because of the cultural tilt that 

exists in the UK towards “paternalistic” systems.  The UK population, 

by and large, as opposed to the US, Canadian and Australian 

systems cited in the consultation, are just not used to principles of 

community self-help and are not geared up to it. 

 

4.6 If we are “reinvigorate commonhold” – an objective we consider 

worthy – we also need to think of the process that will be used to 

develop the fabric of community responsibility, at least at the outset 

as the concept becomes lodged into the public consciousness.  This 

means, potentially amongst other things, providing considerable 

guidance to potential commonholders and to commonhold 

developers alongside advice and support and some minimum 

expectations about how democratic systems should operate.  Our 

experience is that how a scheme is set up and the founder 

members brought in will play a major factor in how community 

responsibility will develop.  Working with commonhold developers 

on pre-sales and helping the formation of commonhold 

associations before scheme completion could well give developers 

a market advantage and we would be interested in advising on this 

based on our experience. 
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4.7 Successful democratic systems will not just organically happen.  A 

failure to think through the community infrastructure necessary to 

support successful commonhold could potentially result in:  

 

• catastrophic errors where untrained commonholders make poor 

decisions that could result in severe legal consequences for 

themselves and the commonhold association 

 

• massive and persistent community disputes as different 

commonholders have different perspective 

 

• considerable “little Hitlerism” where almost self-appointed 

individuals take over the democratic processes and other 

commonholders are too disenchanted to take them on and 

where sensible commonholders are deterred from getting 

involved 

 

• generally a lack of commonholder involvement potentially 

exacerbating all of the above problems. 
 

4.8 There did not appear to be significant numbers of people in the 

Law Commission’s advisory group or amongst its consultees who 

would have significant knowledge of how to transform to a culture 

of democratic co-operation and commonholder participation.  

Given that the Community Led Homes partnership has the most 

comprehensive experience and knowledge of applying 

democratic co-operative housing solutions, we would recommend 

dialogue with us to discuss how best to successfully implement a 

reinvigorated commonhold sector.  

 

4.9 Our experience from a recent study trip to Canada to consider the 

co-operative housing sector there was that many people talked 

about the last three of the above points being features of some 

condominiums and strata developments.  Condominiums and 

strata were rarely talked about positively in community terms by a 

range of different people across Canada.   

 

4.10 As well as this, some discussed the cumbersome and bureaucratic 

nature of seeking to mix condominium law with co-operative law 

(ie. having to have two sets of AGMs and comply with two sets of 

legislation where a group wished to use condominium tenure whilst 

being a co-operative).  Given that Clause 7.24 indicated that the 

Law Commission does not intend to recommend that a 







 

 

 
Law Commission Consultation 

Reinvigorating commonhold: the alternative to leasehold ownership 
 

The Conveyancing Association is a trade organisation representing conveyancers across all 
regulatory frameworks.  We have 75 members who together complete around 30% of all 
conveyancing transactions. 
 
We provide a platform for debate across the industry, bringing together stakeholders to identify ways 
to improve the home moving process for the benefit of the consumer. 
 
We also produce protocols and guides (freely available on our website for all) to help all 
conveyancers improve the process and protect against cyber fraud.  We also provide guides and 
animated videos to help the consumer understand the conveyancing process and, in particular with 
regard to leasehold, their obligations and rights as a leaseholder when it comes to fees.   
 
We regularly work with other stakeholders such as consumer groups and leasehold and legal 
representative bodies to ensure that the guides and protocols are as robust as possible, avoid 
unintended consequences and are disseminated as widely as possible. 
 
We will assist our members in adopting any changes which arise from the Law Commission work and 
welcome the opportunity to further assist the Law Commission and our members in creating a fairer 
leasehold regime and a robust housing market.  
 
We welcome the re-invigoration of Commonhold which we feel deserves its place amongst tenures 
and offers the property owner an alternative self-regulated regime for communal living.  To achieve 
widespread uptake it will be vital to provide the right education, incentives and disincentives where 
appropriate and for the lending community to have the confidence to routinely back commonhold. 
 
The proposals to create ‘Sections’ within Commonholds will also support the flexibility required for mix 
use commonholds enabling them to develop and re-develop to support the needs of the community 
as they evolve. 

Consultation Questions Consultation Question 1.  

17.1 In order to protect freeholders, we provisionally propose that it should only be possible 
to convert to commonhold if either: (1) the freeholder consents; or (2) the leaseholders 
satisfy the qualifying criteria for collective enfranchisement, and acquire the freehold as part 
of the process of converting to commonhold. Do consultees agree?  

Yes, subject to an “enfranchise and convert” to commonhold procedure being introduced 
later to remove the unnecessary complexity and costs involved in a two-stage process. 

Consultation Question 2.  

17.2 We provisionally propose that it should be possible to convert to commonhold without 
the unanimous consent of leaseholders. Do consultees agree? Paragraph 3.41  

Yes, subject to the appropriate protections for those leaseholders not willing or able to 
participate. 

Consultation Question 3.  



 

 

17.3 We provisionally propose that only leaseholders who are eligible to participate in a 
collective enfranchisement claim should take a commonhold unit and should be able to 
participate in a decision to convert to commonhold. Do consultees agree? Paragraph 3.54 

Yes. 

Consultation Question 4.  

17.4 If non-consenting leaseholders retain their leases following conversion to commonhold 
(which we call “Option 1”):  

(1) We provisionally propose that it should be possible for conversion to take place with the 
support of long leaseholders of 50% of the flats in the building. Do consultees agree?  

Yes. 

(2) We provisionally propose that non-consenting leaseholders should be provided with a 
statutory right to purchase the commonhold interest in their unit at a later date. Do 
consultees agree?  

Yes. 

(3) We provisionally propose that the right to purchase the commonhold interest should 
replace non-consenting leaseholders’ statutory rights to obtain a lease extension and to 
participate in a collective enfranchisement. Do consultees agree?  

Yes. 

(4) We invite the views of consultees as to whether a purchaser from a nonconsenting 
leaseholder should be required to purchase the commonhold interest, as well as the 
leasehold interest.  

No, this could impact the ability to deal with the asset by the nonconsenting leaseholder.  It 
is analogous to a shared ownership lease where the leaseholder can trade their share in the 
property but a buyer can purchase the existing leaseholders share but can also chose to the 
staircase either partially or fully so as to acquire their preferred share in the property. 

(5) We provisionally propose that the leaseholders should be able to require the freeholder 
to take new 999-year leases over any flats not let to qualifying tenants and that such leases 
should automatically be granted over flats let to statutorily protected non-qualifying tenants 
and shared ownership leaseholders. Do consultees agree?  

Yes, subject to methodology being in place to manage a dual regime of leasehold and 
commonhold within the same management regime.   

(6) We invite the views of consultees as to whether the non-consenting leaseholders’ share 
of the freehold purchase should be capable of being funded:  

(a) by the consenting leaseholders, through the commonhold association which holds the 
commonhold interest;  

(b) by the consenting leaseholders, through a company (owned by them) which acquires the 
commonhold interest;  

(c) by a third-party investor, who acquires a long lease of the commonhold unit superior to 
the non-consenting leaseholder’s lease;  



 

 

(d) by granting a leaseback to the freeholder (who may be compelled to accept the lease), 
who acquires a long lease of the commonhold unit superior to the non-consenting 
leaseholder’s lease; and/or  

(e) by any other means. Paragraph 3.104 

It would provide greater flexibility for consenting leaseholders to fund the conversion, if a 
variety of options could be available.  EG Option (a), (c) and (d) allows a diverse approach to 
funding the conversion and premium payable.  It is also attractive that in the main, because 
the non-consenting leaseholder still retains a leasehold interest in all 3 scenarios and their 
interests have not been impacted any more than if, under the current regime, a proportion of 
leaseholders were to create a Right to Manage Company.   

However, the ability to hold a lease within a commonhold arrangement should be very 
narrow, limited to only the interim position for non-participating leaseholders and shared 
ownership leases until such time as alternative provisions are put in place.  

Consultation Question 5. 17.5  

If non-consenting leaseholders are to be required to take a commonhold unit following 
conversion to commonhold (which we call “Option 2”):  

(1) We provisionally propose that that qualifying leaseholders of 80% of the flats in the 
building should be required to support the decision to convert. Do consultees agree?  

Yes.  However, is there an argument to distinguish between those who are not able to 
‘consent’ as opposed to those who are not willing to consent.  If a leaseholder wishes to 
convert to commonhold but does not have the funds to contribute this should not stand in the 
way of ‘consenting’ leaseholders being able to convert. 

(2) We provisionally propose that the leaseholders should be able to require the freeholder 
to take the commonhold unit of any flats not let to qualifying tenants and that freeholders 
should automatically become the unit owner in respect of any flats let to statutorily protected 
non-qualifying tenants and shared ownership leaseholders. Do consultees agree?  

No, this substantially changes the interest of the non-consenting leaseholder and adds 
complication to the structure of the Commonhold Association by creating the freeholder as a 
unit holder. 

(3) We provisionally propose that it should be possible to place a charge over non-
consenting leaseholders’ units to recover their share of the initial freehold purchase price 
upon future sale of their commonhold unit. Do consultees agree?  

No:- 

1) A charge could create a negative equity situation for the owner if the freehold has 
been overvalued or if the conversion to commonhold does not create the expected 
increase in value or if property values were to drop through general market volatility. 
 
This would take them from being a long leaseholder with significant protections and 
rights to a reluctant commonholder with no voting rights and a charge over the 
property which could put them into negative equity. 
 

2) Whilst lenders could be encouraged to ‘ignore’ a commonhold charge it seems likely 
that it would impact a loan to value calculation in the same way as a second charge 
does now. 



 

 

3) Charges can be overreached on the possession of a property by a chargee with 
priority, however, giving a commonhold charge priority would reduce access to the 
mortgage market. 

(4) If consultees do not agree, how should non-consenting leaseholders’ share of the 
purchase price be financed?  

We do not consider Option 2 to be a viable option. 

(5) We invite the views of consultees as to who should be able to provide such finance and 
take the benefit of the charge.  

We do not consider a charge to be a viable option. 

(6) We invite the views of consultees as to whether the charge should be set:  

(a) as a fixed amount, representing the non-consenting leaseholder’s share of the initial 
freehold purchase;  

(b) as that fixed amount, with interest;  

(c) as that fixed amount, adjusted in line with house price inflation;  

(d) as a percentage of the final sale price, representing the percentage increase in value of 
the non-consenting leaseholder’s property interest (from leasehold to commonhold) on 
conversion; or  

(e) in some other way.  

(d) a percentage of the final sale price representing contribution toward to commonhold 
conversion payable by the non-consenting leaseholder expressed as a percentage of the 
value of the non-consenting leaseholder’s property at the time of conversion. 

(7) We invite the views of consultees as to what priority this charge should have in relation to 
any pre-existing charges. Paragraph 3.142  

We do not consider a charge to be a viable option for the reasons stated above. 

Consultation Question 6. 17.6  

Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-
qualifying tenant on a variable service charge, is required to take a commonhold unit on 
conversion under Option 2, we invite consultees’ views as to whether:  

(1) a cap should be placed on the amount of commonhold costs which are recoverable from 
the former leaseholder or freeholder, to reflect the costs that are recoverable from the non-
qualifying tenant;  

(2) the non-qualifying tenant’s rights should be altered so that he or she no longer has the 
right to challenge service charge costs after they have been incurred, but instead has the 
same rights to challenge commonhold costs as other unit owners; or  

(3) any other approach would fairly protect and balance the competing interests of the 
leaseholder or freeholder, and the non-qualifying tenant. Paragraph 3.143  

Non-qualifying tenant’s rights should be the same as those of unit owners. 

Consultation Question 7.  



 

 

17.7 Under Option 2, we provisionally propose that:  

(1) those wishing to convert (with less than unanimous consent) should be required to seek 
the prior authorisation of the First-tier Tribunal (Property Chamber) or Residential Property 
Tribunal in Wales (“the Tribunal”); and  

(2) the Tribunal should be required to authorise a conversion to commonhold unless: (a) the 
necessary consents have not been obtained; (b) the terms of the CCS do not adequately 
protect the interests of nonconsenting leaseholders; and/or (c) the applicants refuse to adopt 
the Tribunal’s proposed revisions to ensure the CCS sufficiently protects the interests of 
non-consenting leaseholders. Do consultees agree? Paragraph 3.144  

Yes 

Consultation Question 8.  

17.8 We provisionally propose that on conversion to commonhold, tenancies granted for 21 
years or less should continue automatically on conversion and that the consent of such 
tenants should not be required in order to convert to commonhold. Do consultees agree? 
Paragraph 3.152  

Yes 

Consultation Question 9.  

17.9 We invite consultees’ views as to whether it should be possible for charges to transfer 
automatically from the leasehold title to the commonhold unit title on conversion to 
commonhold, without requiring lenders’ consent. Paragraph 3.172  

Yes.  HM Land Registry do not require lender consent for upgrades to title. E.g. from good to 
absolute leasehold title. 

Consultation Question 10.  

17.10 We have set out two options for setting the threshold of leaseholder support which 
should be required to convert to commonhold. The first would be to require leaseholders 
(who are qualifying tenants under enfranchisement legislation) owning at least 50% of the 
flats in the building to consent, provided nonconsenting leaseholders are able to retain their 
leasehold interest on conversion to commonhold (Option 1).  

The second would be to require leaseholders (who are qualifying tenants under 
enfranchisement legislation) owning at least 80% of the flats in the building to consent, on 
the basis that non-consenting leaseholders are required to take a commonhold unit on 
conversion (Option 2).  

17.11 We invite consultees’ views as to whether they prefer Option 1 or Option 2.  

We prefer Option 1.  However this has the potential to create significant complexities for the 
manager of the commonhold, trying to manage a combination of 80% or more commonhold 
and 20% or less leasehold rights and protections. 

Overall, until commonhold on newbuild developments are routinely adopted and the market 
becomes confident in commonhold it seems unlikely that long leaseholders will seek to 
convert when they can enfranchise, repair any issue with the leases and maintain a position 
where the majority of lenders will lend. 



 

 

17.12 We invite consultees’ views as to any other options for setting the threshold of 
leaseholder support for conversion, other than Options 1 and 2, which strike an appropriate 
balance between the interests of those wishing to convert and nonconsenting leaseholders, 
and provide a mechanism for financing the freehold purchase. Paragraph 3.182 

We do not see that there is a significant difference between exercising the right to 
enfranchisement over the right to convert to commonhold once the proposed reforms to the 
commonhold regime have taken place, subject to the majority of the prime lending market 
accepting commonhold.  Currently lenders who do not accept commonhold title base their 
decision on lack of experience of commonhold in the market place which makes it hard for 
them to establish risk.  However, notice should be required to be served on the Lender. 

Consultation Question 11.  

17.13 We provisionally propose that, where the freeholder refuses to consent to conversion, 
the leaseholders will need to follow the collective enfranchisement process to purchase the 
freehold in order to convert to commonhold. Do consultees agree? Paragraph 4.18  

Yes, subject to an ‘enfranchise and convert’ option being introduced at a later stage to avoid 
unnecessary costs and complexity. 

Consultation Question 12.  

17.14 We provisionally propose that, to simplify the procedure for converting to 
commonhold, any consents given in support of the conversion should not automatically 
lapse after 12 months. Do consultees agree?  

Yes. 

17.15 We invite consultees’ views as to whether leaseholders should be able to withdraw 
their individual consent to conversion after the Claim Notice has been served, or whether 
leaseholders should be required to make a collective decision no longer to proceed with the 
conversion. Paragraph 4.43  

Leaseholders should be committed to conversion before the Claim Notice is served, 
however, changes in personal circumstances may mean that whilst they consent to the 
conversion they can no longer afford to be involved.  This could be dealt with within the 
participation agreement however so as to enable the collective decision no longer to proceed 
if sufficient financial arrangements cannot be made. 

Consultation Question 13.  

17.16 We provisionally propose that (in addition to the freeholder) it should be possible for 
leaseholders who are in the process of acquiring the freehold by collective enfranchisement, 
to apply to HM Land Registry to create a new commonhold. Do consultees agree?  

Yes. 

17.17 We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be granted new security over the commonhold unit 
after conversion, a deed of substituted security provided to HM Land Registry will act as 
sufficient evidence that this condition has been fulfilled. Do consultees agree? Paragraph 
4.49 

Whilst a deed of substituted security would be effective, the recent consultation on 
Enfranchisement proposed removing the need for such a deed where a leaseholder of a 



 

 

house wishes to extend the lease or buy the freehold.  There is therefore an implied 
assumption that commonhold would not be an improved security for the lender.  On the 
assumption that this is based on lack of real life examples would it be possible to make this a 
temporary requirement with a review after 5 years of the change in legislation to assess 
whether a deed of substituted security is genuinely required or whether notice of planned 
conversion is sufficient for the lender.  

Consultation Question 14.  

17.18 Where the freehold of the building is owned by the leaseholders collectively through a 
freehold management company (a “FMC”), we provisionally propose that the common parts 
of the building should be transferred to a new commonhold association as part of the 
process of conversion to commonhold (rather than the FMC changing its articles to become 
a commonhold association, where this is possible). Do consultees agree? Paragraph 4.59  

Yes, or the reasons stated in the consultation paper. 

Consultation Question 15.  

17.19 We invite consultees’ views as to whether, taking into account our provisional 
proposals set out in questions 11 to 14, the conversion procedure would operate 
satisfactorily.  

We are not experts in the processes involved in enfranchisement and would defer to experts 
who are, on the basis that many of the issues with enfranchisement processes would seem 
to apply to commonhold conversion. 

17.20 We invite consultees’ view on what changes could be made to simplify the procedure 
and make it more cost-effective. Paragraph 4.61  

We are not experts in the processes involved in enfranchisement and would defer to experts 
who are, on the basis that many of the issues with enfranchisement processes would seem 
to apply to commonhold conversion. 

Consultation Question 16.  

17.21 We provisionally propose that any new management structure needs to meet the 
following objectives:  

(1) Provide the ability to separate out the management of a variety of different interests 
within the same development, in particular by:  

(a) differentiating voting rights, so that those affected by a decision are entitled to participate 
in making that decision, and no one else is able to do so; and  

(b) allowing shared costs to be allocated in different ways to ensure that only those 
benefitting from a service pay for it.  

(2) Provide a framework which can be used to regulate the relationship between more than 
one building where there are shared areas, such as shared car parks or gardens.  

(3) Strike an appropriate balance between standardisation and flexibility.  

(4) Facilitate consumer protection to ensure that abuses that have arisen in the residential 
leasehold context cannot be transposed into commonhold. Do consultees agree?  

Yes. 



 

 

17.22 Are there any other objectives which should be added to the list above? Paragraph 
5.15 

No.  

Consultation Question 17.  

17.23 We provisionally propose that commonholds with sections (which are not individual 
corporate bodies) should be introduced as a management structure to make commonhold 
workable for more complex developments. Do consultees agree?  

Yes.  This is the sort of iterative drafting which would have occurred if there had been 
sufficient incentive for commonhold to be adopted when first launched.  It is routine in 
leasehold and freehold developments to have properties benefitting from additional rights 
and financial arrangements to support them.  These are often designated on estate plans by 
the use of differing colours, shading or hatching so would be familiar to conveyancers if 
contained in a CCS. 

17.24 If consultees do not agree, do consultees prefer either the flying commonhold model 
or layered commonhold model? If so, how do consultees suggest addressing the issues with 
these models?  

N/A 

17.25 Are consultees aware of any other options we should be considering? Paragraph 5.55  

No 

Consultation Question 18.  

17.26 We provisionally propose that it should be optional, rather than mandatory, for a 
section committee to be set up for each section in a commonhold. Do consultees agree?  

Yes, this could create over complexity where the section was just to facilitate a simple 
differentiation between one unit and another. 

17.27 If consultees disagree, which powers do consultees think should be given 
compulsorily to those committees? Paragraph 5.71  

N/A 

Consultation Question 19.  

17.28 We invite consultees’ views as to whether delegation to section committees should be 
collateral or exclusive; whether this should vary for different powers; or whether it should be 
for each commonhold to decide. Paragraph 5.78  

It should be for each commonhold to decide.  However, each commonhold unit holder and 
the Commonhold Association Directors should be made aware of the options through a 
series of standard guides provided upon acquiring ownership of the unit due to the lack of 
familiarity and potential complexity of the structures proposed. 

Consultation Question 20.  

17.29 We invite consultees’ views as to whether:  

(1) directors should be able to revoke or alter the powers delegated to a section committee 
as they wish;  



 

 

(2) section committees affected by an alteration of delegated powers should be given the 
ability to apply to the Tribunal; or  

(3) the directors should have to apply to the Tribunal in order to alter or revoke a delegation. 
Paragraph 5.81  

We would support (1) and (2).  Statement (3) would create unnecessary complexity and 
cost.  (1) and (2) means that only if there was a problem would it go to the Tribunal and 
ideally the directors would work with the section committee to identify a solution if it got that 
far. 

Consultation Question 21.  

17.30 We provisionally propose that a new section should be able to be created by:  

(1) the developer, at the outset; and  

(2) the commonhold association at a later date. Do consultees agree?  

Yes. 

17.31 If the commonhold association is allowed to create sections after it has been set up, 
we provisionally propose that this decision should be approved by special resolution, with 
the additional requirement that at least 75% of the total votes held by the unit owners who 
would be part of the new section must have been cast in favour of creating the section. Do 
consultees agree?  

No, apathy would prevent progress.  There should be a requirement for 75% of the votes 
cast to create a special resolution in this respect. 

17.32 We provisionally propose that unit owners affected by the introduction of a new 
section should be given the option of applying to the Tribunal. Do consultees agree? 
Paragraph 5.88  

Yes. 

Consultation Question 22.  

17.33 We provisionally propose that qualifying criteria for sections should be introduced, so 
that sections can only be created to give separate classes of vote to:  

(1) residential and non-residential units;  

(2) non-residential units, which use their units for significantly different purposes;  

(3) different types of residential units (such as flats and terraced houses);  

(4) separate blocks in the same development; and  

(5) other premises falling within the commonhold which, in the interests of practicality and 
fairness, should form a separate section. Do consultees agree?  

Yes. 

Are there any other criteria which consultees feel should be added to the list? Paragraph 
5.94 

Residential units which are let out as opposed to owner occupied.  

Consultation Question 23.  



 

 

17.34 We provisionally propose that it should be possible for sections to consist of a single 
unit. Do consultees agree? Paragraph 5.96  

Yes 

Consultation Question 24. 17.35 We provisionally propose that to combine two or more 
sections, a special resolution of the commonhold association should be required. 
Additionally, 75% of the votes cast by the unit owners in the sections that are to be 
combined must have been in favour. Do consultees agree?  

No, it should be 75% of votes cast. 

17.36 We provisionally propose that unit owners affected by sections being combined should 
be given the right to apply to the Tribunal as an additional protection. Do consultees agree? 

Yes 

17.37 We provisionally propose that there should be no criteria which must be met before 
two or more sections in a commonhold can be combined. Do consultees agree? Paragraph 
5.101 

Subject to the above, yes.  

Consultation Question 25.  

17.38 We invite consultees’ views as to whether statutory development rights should apply 
automatically so as to avoid the need to reserve express rights in the CCS.  

Yes, this would support the flexibility to develop the estate as intended. 

17.39 We invite consultees’ views as to whether such statutory rights should be drawn 
widely to include all matters which are likely to apply in commonhold developments, 
including (but not limited to) the right to add land, to make consequential variations to 
commonhold contributions and voting rights, and rights of access. Paragraph 6.65  

Yes, so long as there is a reasonable test applied to the allocation of contributions and 
voting rights.   

Consideration should be given to maintaining the value of a unit bought off plan where 
contracts may have been exchanged 18 months or so before completion of the unit and the 
transfer to the unit holder.   

Additionally, the impact on the value of the unit of changes should be considered both in 
terms of financial value and the enjoyment value eg if the Developer later choses to put 
commercial units next door where it was previously advertised as park land this would 
clearly impact the unit buyer’s enjoyment of the unit even if not the financial value of the unit.  

Consultation Question 26.  

17.40 We provisionally propose that there should be no specific statutory provisions for the 
appointment of developers’ directors. Instead, a developer’s ability to appoint directors 
should depend on the number of units it retains. Do consultees agree?  

Yes 

17.41 We provisionally propose that developers should be able to exercise all voting rights 
associated with the units of which they are the registered owners. Do consultees agree? 
Paragraph 6.67  



 

 

Yes, subject to mechanisms to prevent “gaming” the system. 

Consultation Question 27.  

17.42 Currently, the Commonhold Regulations place certain restrictions on a developer’s 
exercise of development rights:  

(1) the developer must not exercise rights in a way which would interfere unreasonably with 
unit owners’ enjoyment of their units or their ability to exercise rights granted by the CCS;  

(2) the developer may not remove land from the commonhold which forms part of a unit 
unless the owner of that unit provides written consent;  

(3) any damage caused to the commonhold land by the developer should be remedied as 
soon as reasonably practicable; and  

(4) the developer may not exercise development rights if the works for which the right was 
granted have been completed (excluding the developer’s right to market units).  

17.43 We invite consultees’ views as to whether any further restrictions should be introduced 
on the use of development rights: in particular, whether a time limit should be imposed on 
the exercise of these rights (and if so, what this time limit should be). Paragraph 6.69  

We would request that such protections should be extended to those who have contracted to 
purchase a unit but have not completed their purchase and therefore are not yet unit 
holders.  Whilst the contract should provide for this it is not always the case and, especially 
as consumers get used to the new regime there is potential for misunderstanding and abuse. 

Consultation Question 28.  

17.44 We provisionally propose that “anti-avoidance” provisions should be introduced to 
ensure that the developer does not attempt to secure a greater degree of control by:  

(1) taking powers of attorney from the purchasers (or seeking to control votes in any other 
way); or  

(2) attempting to control how unit owners vote by inserting terms in the purchase contracts. 
Do consultees agree? Paragraph 6.71 

Yes 

Consultation Question 29.  

17.45 We invite consultees’ views as to what advantages there are (if any) of the transitional 
period in the registration procedure for new commonhold developments. Paragraph 6.72 

None, where appropriate development rights are given. 

Consultation Question 30.  

17.46 We invite consultees’ views as to whether any requirements of company law (such as 
to make an annual confirmation statement, and to file accounts) should be relaxed for 
commonhold associations. Paragraph 7.67  

These actions in and of themselves are not overly cumbersome and simply require a level of 
organisation.  However, the cost of the preparation of accounts might be disproportionate in 
a small commonhold arrangement.  On the flip side, large commonholds would need 
professionally prepared accounts to ensure financial prudence.  We would suggest that once 
the income and expenditure reaches a prescribed level the need to file accounts is triggered.   



 

 

Similarly, an account of the reserve fund contributions and expenditure in a prescribed form 
would provide additional security even if the commonhold was too small to warrant accounts 
for service charges. 

Consultation Question 31.  

17.47 We invite consultees’ views as to whether there are particular difficulties in applying 
CVAs to commonhold associations.  

No. 

17.48 We invite consultees’ views as to whether the CVA procedure needs any adaptations 
to make it more relevant and effective in dealing with commonhold associations in financial 
difficulties. Paragraph 7.68  

We do not have sufficient experience to comment. 

Consultation Question 32.  

17.49 We provisionally propose that it should not be possible for creditors directly to petition 
for a commonhold association to be wound-up, and a liquidator appointed. Instead, a petition 
could lead to the court appointing a commonhold administrator, who would carry out the 
necessary duties. Do consultees agree?  

Yes 

17.50 We provisionally propose that a commonhold administrator should then be able to 
petition for the association to be wound-up only if the commonhold association is 
irretrievably insolvent. Do consultees agree? Paragraph 7.70  

Yes, so long as there are sufficient protections in place in regard to the ownership of the 
Freehold estate for the unit holders. 

Consultation Question 33. 17.51 We provisionally propose that the law should be clarified to 
ensure that there is a presumption that, on the insolvency of a commonhold association, a 
successor association should usually be appointed. Do consultees agree?  

Yes 

17.52 We invite consultees’ views as to whether there are circumstances in which it would 
not be appropriate for the court to appoint a successor association and, if so, what these 
circumstances are.  

None 

17.53 We provisionally propose that the court should have discretion as to whether to 
impose conditions for a successor association to be appointed. Do consultees agree?  

Yes 

17.54 We invite consultees’ views as to:  

(1) what conditions might be imposed; and  

(2) if the court’s discretion is to be structured, what factors the court should take into 
account. Paragraph 7.72  



 

 

The appointment of professionals to assist in the administration of the Commonhold 
Association where it is clear that the Directors lack the required financial or organisational 
acuity. 

The requirement for a reserve fund to be generated. 

The requirement for appropriate insurances to be in place. 

Consultation Question 34.  

17.55 We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit 
owners to reduce the level of indebtedness of the association. Do consultees agree?  

Yes 

17.56 We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit 
owners to make up for the shortfall in contributions from members who are bankrupt or from 
whom it is impossible to recover their contributions. Do consultees agree? Paragraph 7.76  

Yes 

Consultation Question 35.  

17.57 We provisionally propose that it should be possible for the CCS to impose restrictions 
on the short-term letting of units. Do consultees agree?  

Yes, whilst there is a concern as to the small number of unit holders required to participate in 
a vote to impose restrictions, the same provisions apply to those who which to propose to 
remove restrictions on short term letting. 

What is not clear is the sanctions which can be imposed on unit holders who ignore the 
restriction. 

Is it possible that rather than the restriction being an outright ban, it is to state that any 
nuisance caused by the short term let is compensated to the Commonhold Association at a 
fixed amount which would then result in mirror clauses being incorporated into the letting 
agreements and creating a deterrent to anti-social behaviour. 

17.58 We invite consultees’ views as to how to ensure that any restriction on short-term 
letting does not prevent units being rented in the private or social rented sector. In particular:  

(1) in relation to the private rented sector, we invite views on whether any restriction imposed 
by a CCS should be confined to lettings made for less than six-months, or for any other 
specified period;  

(2) in relation to the social rented sector, we invite views on whether any restriction imposed 
by a CCS should not be able to apply to particular landlords, such as registered providers of 
social housing and housing associations, or whether there are other ways of ensuring that 
such lettings cannot be prohibited in the CCS. Paragraph 8.35  

A de minimis tenancy term could be established and incorporated into the rules around 
restrictions.   

Consultation Question 36.  



 

 

17.59 We provisionally propose that event fees should be prohibited within commonhold, 
except for any specific circumstances expressly permitted by statute. Do consultees agree?  

Event fees that genuinely reduce contributions to service charges during ownership could 
still be allowed to assist those with low levels of disposable income.   

These however should be optional.  For example the contracts for purchase should allow for 
either full payment of service charges or a partially ‘deferred’ payment. 

Additionally, unit holders should be able to buy their way out of the event fee if they chose to 
make up the deferred element of the service charge with an appropriate level of interest for 
the time it was deferred. 

It is however difficult to see how a Commonhold Association to manage financially in the first 
few years if sufficient unit holders opted for the deferred payment through event fees and 
could leave the Commonhold Association in financial difficulties if the economics do not 
stack up in a declining property market. 

If allowed, the Commonhold and Leasehold Reform Act requirement for a prescribed form of 
service charge statement should include the need for potential event fees to be clearly set 
out in every service charge statement to ensure that unit holders are kept aware of the 
existence of event fees. 

However, event fees which do not wholly contribute directly towards the costs of maintaining 
the unit and amenities enjoyed by it should not be permissible. 

17.60 We invite consultees’ views as to whether an exception to the proposed prohibition on 
event fees should be made for specialist retirement properties within commonhold.  

See above. 

17.61 We invite consultees’ views as to whether there are any other circumstances (apart 
from specialist retirement properties) in which event fees should be permitted within 
commonhold. Paragraph 8.43  

Key workers and those on low incomes could benefit equally from such provisions to defer 
service charge payments either until they can repay the deferred element or dispose of the 
property. 

Consultation Question 37. 17.62 We invite consultees’ views as to whether any further 
restrictions should be put in place to limit which local rules may be added to the CCS. 
Paragraph 8.47  

None. 

Consultation Question 38. 17.63 We provisionally propose that a higher threshold for 
amending the CCS should be introduced, which may apply to some or all local rules. Do 
consultees agree?  

No, this works both ways so any change to a local rule which proves unfavourable can be 
reversed. 

17.64 We invite consultees’ views as to:  

(1) what voting threshold should be required to amend local rules;  

(2) when there should be a right to apply to the Tribunal in relation to amendments of the 
CCS; and  



 

 

(3) whether the threshold should be the same for amending all local rules, or whether rules 
should be differentiated. If consultees are of the view that rules should be differentiated, we 
invite views as to how the threshold for introducing a rule in an area on which the CCS is 
currently silent should be determined. Paragraph 8.68  

60% of those present and voting with a specified percentage or unit holders required have 
voted (either in person, digitally, by post or proxy) to be quorate. 

Consultation Question 39.  

17.65 We provisionally propose that the mandatory provisions of the CCS should be 
contained in the regulations, but not be reproduced in the CCS. Do consultees agree?  

No, the average person would find this confusing. 

17.66 If so, we invite consultees’ views as to whether the directors of the commonhold 
association should be under a duty to provide copies of the most up-to-date standard 
provisions contained in the regulations, along with a copy of the CCS, to any new 
purchasers, and should provide copies of the updated standard provisions to all unit owners 
as and when changes are made. Paragraph 8.77  

N/A 

Consultation Question 40.  

17.67 Should our provisional proposals to introduce sections be implemented, we 
provisionally propose that it should be possible to add schedules to the CCS, where the 
rights and obligations applying to a specific section can be collated. Do consultees agree? 
Paragraph 8.80  

Yes, this would be necessary, for example, for sectional rules relevant to the amenities 
exclusively enjoyed by the unit holders in that section. 

Consultation Question 41.  

17.68 We invite consultees’ views as to whether there are any new terms, other than those 
we have asked about in this Consultation Paper, which should be added to the prescribed 
terms of the CCS (that is, rules which should apply to every commonhold, rather than local 
rules which can optionally be adopted by individual commonholds). Paragraph 8.83  

The requirement for a reserve fund to ensure that the Commonhold Association has 
appropriate assets for repairs and maintenance both for cyclical and emergency repairs as 
well as improvements. 

Consultation Question 42.  

17.69 We provisionally propose that the procedure for the election of directors of a 
commonhold should be simplified, so that the prescribed articles of association provide that 
directors should be elected at a general meeting, and also may be co-opted by the existing 
directors. Do consultees agree? Paragraph 9.32  

Yes 

Consultation Question 43.  

17.70 We provisionally propose that, if a commonhold association cannot find members able 
and willing to serve as directors, and is also unwilling to appoint professional directors, any 



 

 

member of the association should be able to apply to a court or tribunal for professional 
directors to be appointed, who would then be paid by the association. Do consultees agree?  

Yes 

17.71 We provisionally propose that, if members should be able to make such an 
application, then someone with a mortgage or other charge over a unit should also be able 
to do so. Do consultees agree?  

Yes 

17.72 We provisionally propose that, if it should be possible for an application to appoint 
directors to be made, it should be heard by the First-tier Tribunal (Property Chamber) (in 
Wales, the Residential Property Tribunal). Do consultees agree? Paragraph 9.36  

Yes 

Consultation Question 44.  

17.73 We invite consultees’ views as to whether a problem is likely to arise whereby a single 
investor, or a group of investors, who own a majority of units, run a block in their own 
interests in order to “squeeze out” other owners.  

Theoretically, yes. 

17.74 If it is felt that problems are likely to arise, then we invite consultees’ views as to the 
following:  

(1) whether the concept of “persistent failure to comply with the CCS in some material 
respect”, offers a satisfactory basis upon which a court or tribunal could intervene on an 
application by a unit owner;  

(2) whether such applications should be made to the court or the Tribunal;  

(3) whether, the court or Tribunal should have the power to appoint directors, and to make 
the supplementary orders set out in paragraph 9.48 above, should they be required;  

(4) whether it would be necessary for the court or tribunal to exercise continuing supervision 
over the directors who were appointed; and  

(5) whether other solutions could be used to address the difficulty. Paragraph 9.51 

Yes to (1) to (4) at the Tribunal’s discretion. 

Consultation Question 45. 17.75 We seek consultees’ views on whether their experience 
with other leaseholder controlled companies (Freehold Management Companies, Residents’ 
Management Companies and right to manage companies) leads them to believe that 
provisions for proxy voting may be abused, and, if so, in what way or ways.  

We have not been involved with sufficient Freehold Management Companies to comment.  
In theory though we agree that it could be abused. 

17.76 We further seek consultees’ views on whether any such abuses could be prevented or 
mitigated by:  

(1) a restriction on the number of proxy votes that any individual might hold; or  

(2) some other device (please specify). Paragraph 9.58  



 

 

Postal or digital votes could also be provided for so that those who could not make it to the 
meeting could still vote themselves. 

Consultation Question 46.  

17.77 We provisionally propose that legislation should deem that the commonhold 
association has an insurable interest in the parts of the building which are owned by the unit 
owners. Do consultees agree?  

Yes 

17.78 We provisionally propose that legislation should require the commonhold association 
to reinstate or rebuild (as appropriate) the whole of a horizontally divided building – including 
the parts owned by the unit owners – in order to satisfy the indemnity principle within 
insurance law. Do consultees agree?  

Yes 

17.79 We invite consultees’ views as to whether any other legal difficulties would arise in 
arranging buildings insurance for commonholds which have not been addressed by these 
proposals. Paragraph 9.87  

Our survey of commonholders indicated no difficulties experienced by existing 
commonholders in gaining insurance. 

We would however request that it be mandated that any provisions for insurance should be 
for comprehensive insurance in compliance with the requirements of the UK Finance and 
BSA Lender’s Handbooks. 

Consultation Question 47.  

17.80 We provisionally propose that the CCS should be amended so as to require that either 
a copy of the buildings policy and schedule, or sufficient details of it, should be supplied to all 
unit owners on or before they acquire a unit, and whenever the terms of the policy change. 
Do consultees agree?  

Yes, along with all other information comparable to the leasehold equivalent set out in the 
Leasehold Property Enquiry Form (LPE1) or such equivalent form created for Commonhold. 

17.81 We provisionally propose that the commonhold association should confirm to unit 
owners and their mortgage lenders that the insurance is in existence on an annual basis, 
and when reasonably required at other times. Do consultees agree? Paragraph 9.90  

It is too much to expect a commonhold association to notify every lender every year 
unprompted but the policy could be digitally stored with a link provided to the unit holder and 
their lenders and updated annually. 

Alternatively, a requirement to provide confirmation of the insurance to someone with a legal 
interest in the property on demand.  This would cover all mortgagees as well as trustees in 
bankruptcy etc 

Consultation Question 48.  

17.82 We invite consultees’ views as to whether public liability insurance (that is, insurance 
against liability as an occupier and also as a property owner) is likely to be generally 
available for commonhold associations.  

There is no reason why not. 



 

 

17.83 If it is generally available, we provisionally propose that details of minimum cover, 
permissible exclusions and excesses, and so on, should be prescribed in regulations to be 
made by the Secretary of State. Do consultees agree? Paragraph 9.93  

Yes 

Consultation Question 49.  

17.84 We provisionally propose that the commonhold community statement should contain 
an express power for the commonhold association to take out directors’ and officers’ 
insurance. Do consultees agree? Paragraph 9.96  

Yes 

Consultation Question 50.  

17.85 We provisionally propose that the provisions in the prescribed commonhold 
community statement requiring the repair of the common parts should be extended to 
require also “renewals”; that is, the replacement of “like with like” if something should be 
beyond economic repair. Do consultees agree?  

Yes 

17.86 We provisionally propose that the installation of adequate thermal insulation should be 
deemed to be a repair. Do consultees agree?  

Yes 

17.87 We provisionally propose that it should be possible for the repairing obligations 
required by the CCS to be supplemented by a local rule requiring a higher standard of repair, 
if appropriate. Do consultees agree?  

Yes 

17.88 We provisionally propose that, with horizontally-divided buildings (so including all 
flats), matters relating to the internal repair of units should be left to local rules. Do 
consultees agree?  

Yes.   

17.89 We provisionally propose that with vertically-divided buildings (that is, all houses, 
whether detached, semi-detached or terraced) all matters relating to repair (whether internal 
or external) of the units should be left to local rules. Do consultees agree? Paragraph 9.111  

Yes, subject to them being kept in a good state of repair. 

Consultation Question 51.  

17.90 We invite consultees’ views as to whether rights of entry are best left to local rules, or 
whether rights of entry should be prescribed.  

Rights of entry and their limitations should be prescribed with the ability for local rules to alter 
them only where appropriate to the occupation eg warden controlled retirement homes. 

17.91 If rights of entry are prescribed, we invite consultees’ views as to whether it is 
necessary to make a distinction between different types of buildings.  

Yes, for example a detached house situate entirely on land, as opposed to having part 
extend over another unit or a communal parking area, would have no need for the 



 

 

Commonhold Association to enter other than within the rights already set out in the Access 
to Neighbouring Land Act. 

However, retirement flats or independent living flats for the less abled where there may be 
the need to enter to check-up on the occupant for their own safety and well-being would 
require more extensive rights of entry. 

17.92 If it is necessary to distinguish between different types of building, we invite 
consultees’ views as to:  

(1) whether the distinction should be between those that are horizontally divided, and those 
that are vertically-divided; and  

(2) if some other distinction is more appropriate, what that should be.  

Whilst the vertical division appears pragmatic, consideration should also be given to parts of 
a building which might currently form a flying freehold where ostensibly the rest of the 
building is a vertically divided unit, for example coach houses. 

17.93 We invite consultees’ views as to what, in each case, the appropriate rights of entry 
would be. Paragraph 9.128  

Current entry rights exercised in leasehold would seem appropriate eg on reasonable notice 
and reasonable frequency for reasonable purposes. 

Consultation Question 52.  

17.94 We provisionally propose that the commonhold community statement should be 
amended to provide that alterations to the common parts which are incidental to internal 
alterations made by a unit owner to his or her own unit should not require the consent of the 
members by an ordinary resolution. Do consultees agree?  

Yes, with any consent not to be unreasonably withheld and the costs of providing that 
consent, particularly if administered by a managing agent, to be capped at a specified 
reasonable fee. 

17.95 We provisionally propose that the giving of consent to such proposals should be 
delegated to the directors. Do consultees agree?  

Yes 

17.96 We invite consultees’ views as to whether:  

(1) “minor alterations to the common parts” should be defined as we have outlined at 
paragraph 9.137 above; or  

(2) some other criterion could be adopted to distinguish minor alterations from those which 
should continue to require the consent of an ordinary resolution by the members. Paragraph 
9.139  

A definition of what would be required to be referred for an ordinary resolution would provide 
certainty rather than trying to create an exhaustive list of minor alterations. 

Consultation Question 53.  

17.97 We invite consultees’ views as to whether existing long-term contracts have been a 
problem which leaseholders have encountered.  

We have no experience of these. 



 

 

17.98 If they have, then we further invite leaseholders to let us have examples. Paragraph 
9.152 

Consultation Question 54.  

17.99 We provisionally propose that commonhold associations should be given the right, 
within a set period from the date when the unit owners take effective control of the 
commonhold association, to cancel contracts which were entered into by the association 
before that date. (It would be necessary to define these terms so as to exclude the scenario 
where the units were “sold” to associates of the developer). Do consultees agree?  

Yes 

17.100 We provisionally propose that a “long-term contract” should be defined as a contract 
which must run for more than 12 months. Do consultees agree? If not, what longer or shorter 
period would be appropriate?  

12 months is a long time for an onerous contract to be in place but this needs to be weighed 
up by the time taken to research and organise a replacement.  6 months would mean that if 
it was significantly onerous to warrant expediting the review process it would be a contract 
that the commonholders clearly felt was sufficiently onerous to require the effort. 

17.101 We provisionally propose that a commonhold association should have to exercise 
this right within six months from the commonhold coming under the effective control of the 
unit owners (being actual “arms-length” purchasers of the units). Do consultees agree? If 
not, what longer or shorter period would be appropriate? Paragraph 9.154  

Yes 

Consultation Question 55.  

17.102 We invite consultees’ views as to the difficulties that can arise when the long-term 
contract includes the hire of equipment which remains the property of the contractor and 
which they have reserved the right to remove if the contract should be terminated. We would 
appreciate any examples of contracts involving the hire of equipment, or of long-term 
contracts generally, that consultees are able to provide. Paragraph 9.157  

We have no examples available. 

Consultation Question 56.  

17.103 We provisionally propose that the proposed contributions to shared costs should 
require the approval of the members of the commonhold association. This approval would 
generally be given by a resolution passed in a general meeting, though it could be passed 
by the written procedure. Do consultees agree?  

Yes 

17.104 We provisionally propose that this approval should be given by an ordinary resolution 
(over 50% majority), rather than by a special resolution (at least 75% majority). Do 
consultees agree?  

Yes 

17.105 We invite consultees’ views as to the suggestion that if the proposed level of 
contributions failed to secure approval, the level of contributions required in the previous 
financial year should continue to apply.  



 

 

Yes 

17.106 We invite consultees’ alternative proposals to address the issue of what should 
happen if the directors’ proposed level of commonhold contributions fail to obtain approval. 
Paragraph 10.35  

Consideration should be given to those who do not necessarily disagree with the level of 
expenditure but do not have the budget to afford it.  This should not necessarily mean the 
plans of the Commonhold Association should be rejected. 

Consultation Question 57.  

17.107 We provisionally propose that it should be possible for the CCS to include, as a local 
rule, an index-linked “cap” on the amount of expenditure which could be incurred on the cost 
of improvements. Do consultees agree?  

Yes 

17.108 We provisionally propose that it should be possible for the CCS to include, as a local 
rule, an index-linked “cap” on the amount of expenditure which could be incurred annually on 
the cost of “enhanced services”, as described in paragraph 10.40(1). Do consultees agree?  

Yes 

17.109 We provisionally propose that if a CCS contained such a “cap”, then it could be 
removed only with the unanimous consent of the unit owners, or with the support of 80% of 
the available votes, and the approval of the Tribunal. Do consultees agree?  

Yes 

17.110 We provisionally propose that any application by a unit owner to challenge proposed 
expenditure should be made before it was incurred, and expenditure should not be open to 
challenge later. Do consultees agree? Paragraph 10.41  

Yes 

Consultation Question 58. 17.111 We provisionally propose that it should be compulsory for 
a commonhold association to have some form of reserve fund. Do consultees agree?  

Yes, this is a vital element to avoid the Commonhold Association from becoming insolvent 
and to smooth out budgeting for unit holders.   

To ensure certainly during the conveyancing process it should be made clear that the 
reserve fund is held in trust but unspent contributions cannot be released back to unit 
holders at the end of their ownership. 

17.112 We provisionally propose that the scheme for the financing of the commonhold 
should continue to distinguish between contributions for shared (current) expenditure, and 
contributions to the reserve fund or funds. Do consultees agree?  

Yes 

17.113 We provisionally propose that no minimum annual contribution towards the reserve 
fund should be specified. Do consultees agree?  

No, a minimum contribution equivalent to the proportionate annual cost of future known 
repairs and replacements should be compulsory.  This could be set at a minimum of 10% of 
the maintenance contributions if those future costs cannot be quantified. 



 

 

We have seen sales where the initial contribution to maintenance costs was set 
unrealistically low so as to attract buyers before the first final accounts were published. 

Later property owners found that the actual costs of maintenance were much higher and no 
reserve fund had been collected.  To some the increase to the actual maintenance costs 
plus contributions to the reserve fund was unaffordable and to the rest frustration that they 
felt ‘duped’.    

17.114 We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate.  

See above. 

17.115 We provisionally propose that the directors of commonhold associations should be 
able to set up such designated reserve funds as they see fit. Do consultees agree?  

Yes, subject to providing reasonable calculations of the figures and what they cover. 

17.116 We provisionally propose that it should also be possible for the members of a 
commonhold association to require, by ordinary resolution, that a designated reserve fund or 
funds should be set up. Do consultees agree?  

If reserve funds are not made compulsory then we agree. 

17.117 We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose for which 
the designated reserve fund was set up. Do consultees agree?  

Yes, subject to the unit holders being able to vote to utilise the reserve funds. 

17.118 We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to insolvency 
proceedings. Do consultees agree?  

Yes, subject to the unit holders being able to vote to utilise the reserve funds to avoid 
insolvency. 

17.119 We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, and with 
the approval of the Tribunal. Do consultees agree?  

It should be either 80% majority or Tribunal judgement. 

17.120 We invite consultees’ views as to whether the directors (or the members in a general 
meeting) should be able to “borrow” from a reserve fund in order to meet a shortfall in 
meeting other expenditure, and, if so, what safeguards, if any, would be appropriate.  

Yes subject to safeguards such as a percentage contribution from unit holders against the 
reserve fund contribution and an agreed plan to restore the reserve fund to the amount 
necessary to meet future expenditure. 

Consideration should also be given as to the parameters under which the reserve fund can 
be invested eg low risk category accounts.  Where the return on investment has exceeded 
the annual fund contribution it could be possible to transfer the ‘excess’ to cover 
emergencies or service charge contributions. 

17.121 We provisionally propose that the proposed annual contributions to the reserve fund 
or funds should be approved by the members in the same way as the contributions to 



 

 

current expenditure, and, if possible, at the same time. Do consultees agree? Paragraph 
10.71  

Yes, subject to a compulsory minimum contribution. 

Consultation Question 59.  

17.122 We provisionally propose that it should be possible to allocate to individual units 
within a commonhold different percentages that it must contribute towards different “heads” 
of cost. Do consultees agree?  

Yes, where reasonable so to do. 

17.123 We invite consultees’ views as to whether each commonhold should have total 
flexibility in how different costs are allocated, or whether there should be any limitations on 
their ability to do so. Paragraph 10.96  

Yes, subject to safeguards against mischief. 

Consultation Question 60.  

17.124 We provisionally propose to retain the possibility of varying the percentage of 
expenditure allocated to each unit, by amending the CCS by special resolution. Such 
amendments would remain subject to a unit owner’s right not to have a significantly 
disproportionate amount of the contributions to shared costs, or the reserve funds, allocated 
to his or her unit. Do consultees agree?  

Yes 

17.125 We invite consultees’ views as to whether:  

(1) it is likely to be fair and workable to consider any proposed variations to contributions to 
shared costs, and the reserve funds, on the basis that the originally allocated percentage 
was fair; and  

(2) safeguards need apply only if the allocated percentage is altered.  

There is nothing to indicate the original allocation was fair eg if the developer reduced the 
percentage required from units they intended to keep themselves.  Whilst this might 
potentially be reasonable during their ownership, once the ownership changes it may no 
longer be reasonable. 

17.126 We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in purely residential 
commonholds.  

Whilst there are conceivable exceptions this is a good place to start. 

17.127 We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in commonholds which 
include (a) commercial and residential units and (b) commercial units of different kinds. If 
not, we invite views on alternative methods. Paragraph 10.100  

This could work where sections have been applied and the contribution percentages are 
allocated within the sections which apply to the unit. 

Consultation Question 61.  



 

 

17.128 We provisionally propose that the current scheme for the issue of a Commonhold Unit 
Information Certificate (“CUIC”) on the sale of a unit should in its essentials be retained. Do 
consultees agree?  

Yes.  However, additional information would be required to facilitate the conveyancing of a 
unit.  The Conveyancing Association would be happy to work with other stakeholders to 
create the equivalent to the Leasehold Property Enquiry Form (LPE1) and Freehold 
Management Enquiry Form (FME1) to ensure that the required information is collated and to 
avoid delays in the conveyancing process. 

17.129 We invite consultees’ views as to whether the possibility of further contributions 
(emergency contributions, or contributions to the reserve fund or funds) falling due after the 
issue of a CUIC is likely to present practical problems to conveyancers.  

Yes, as with the current leasehold regime a financial statement is required from the seller’s 
conveyancer for Completion.  The seller’s conveyancer should routinely check with the lease 
administrator whether there has been any change in service charge contributions or the 
budget or additional maintenance works anticipated that were not revealed by the Leasehold 
Property Enquiry Form (LPE1) which was the basis for exchange of contracts.   

Apportionments are calculated from the updated figures and incorporated into the financial 
statement for Completion.  Where the figures are not known, perhaps because quotes for 
known works are awaited or the last year’s accounts are not yet available, a retention may 
be made.  However, retentions are extremely inefficient as they may require the 
conveyancing file to be kept open for as much as 2 years with the seller’s money held in 
stasis.   

An alternative is for the parties to agree a final settlement by way of an allowance on 
completion towards the costs but these require the authority of any lender who might 
consider the allowance a reduction in purchase price affecting the amount of the loan to 
value. 

The commonhold regime is a good opportunity to avoid these complexities by requiring a full 
and final figure through a CUIC obtained shortly prior to the Completion date which should 
be incorporated into the CUIC so that the figures given are all those known to be due and 
payable by the current owner up to that date. 

17.130 We provisionally propose that, once a CUIC has been issued, an incoming unit 
owner should not be liable for further contributions which fall due, unless the commonhold 
association or its agent has notified the current owner’s conveyancers of the further 
liabilities. Do consultees agree?  

Yes, however, there may be work arounds imposed by the commonhold administrator.  For 
example by requiring the seller’s conveyancer to give an unequivocal undertaking for the 
payment of outstanding contributions as is currently the case with leasehold.  These 
undertakings cannot be given due to their open nature and therefore cause significant delay 
in the conveyancing process whilst they are being negotiated because the lease 
administrator will not provide relevant information until a satisfactory undertaking is given. 

17.131 We provisionally propose that the maximum fee for a commonhold association to 
issue a CUIC should be set by regulation, and kept under review. Do consultees agree?  

Yes, with the option for the Commonhold Association to apply to the Tribunal for an increase 
in the fee if the commonhold is sufficiently complex so as to warrant a higher fee. 



 

 

17.132 We invite consultees’ views as to whether the lack of any sanction or convenient 
remedy for the failure on the part of the commonhold association to issue a Commonhold 
Unit Information Certificate within the prescribed 14-day period is likely to cause problems in 
practice.  

Yes, if there is no reason for them to do it, where is the incentive to provide it efficiently?  
The situation in leasehold demonstrates this with significant numbers of transactions 
showing 50+ days for information to be provided necessary for the conveyancing process. 

17.133 We further invite consultees’ views on how best this may be resolved.  

If a fixed fee is to be allowed in return for the work involved in providing the CUIC then 
stating that this figure should be credited back to the unit holder’s account if the timescale is 
not met and any shortfall in the unit’s contributions as a result would be unrecoverable from 
the new unit holder. 

This should encourage greater overall efficiency in the management of the commonhold and 
hopefully digitisation so that the CUIC could be downloaded by the unit holder or their 
conveyancer instantaneously. 

17.134 We invite consultees’ views as to whether a Commonhold Unit Information Certificate 
should be conclusive once issued; or whether it should be possible for it to be amended if an 
error is spotted after it has been issued.  

If a CUIC is issued for the purposes of reliance up to a certain date then this date should be 
recorded on the CUIC and, if an error is identified prior to that date and communicated to the 
seller’s conveyancer 5 working days prior to that date, then the correct amount should be 
recoverable.  After that time any additional amount due would not be recoverable from that 
unit unless the owner volunteered to do so. 

If an emergency payment becomes unexpectedly due then this too should be communicated 
to the seller’s conveyancer.  However, emergencies might happen at any time and the buyer 
should have been made aware that they will be subject to emergency payments whenever 
requested so they should still be recoverable if arising and communicated prior to 
Completion. 

17.135 We further invite consultees’ views on what problems would arise in practice if a 
Commonhold Unit Information Certificate could be amended; and on how these might be 
addressed. Paragraph 10.118  

It is not clear in what way the question means ‘amended’. 

Consultation Question 62.  

17.136 We invite consultees’ views as to whether the need for unit owners to obtain the 
consent of their mortgage lender to support the commonhold association granting a fixed or 
floating charge is likely to be a significant difficulty in raising emergency funding.  

The lenders will need to be made aware of any charge being granted. 

17.137 If consultees consider that there might be difficulties, we invite views on what 
measures could be put in place to alleviate these difficulties, including whether the Tribunal 
should be able to override a mortgage lender’s refusal to give consent. Paragraph 11.28  

It is likely that lenders, particularly during the re-introduction of Commonhold and build-up of 
experience of them, will not grant consent due to lack of ability to quantify the risk to them 



 

 

without any prior experience being available.  Therefore, an override by the Tribunal would 
be required. 

Consultation Question 63.  

17.138 We provisionally propose that express provision should be made for a commonhold 
association to grant a floating charge. Do consultees agree?  

Yes 

17.139 We provisionally propose that a charge over the common parts or a floating charge 
should only be able to be granted when either:  

(1) The unit owners unanimously consent to the charge: or  

(2) 80% of the unit owners consent to the charge, and approval is obtained from the First-tier 
Tribunal (Property Chamber) or the Residential Property Tribunal Wales. Do consultees 
agree? Paragraph 11.36  

Yes, so long as it is 80% of those voting. 

Consultation Question 64.  

17.140 We provisionally propose that it should be possible for a commonhold association 
(having obtained the requisite consent) to grant a charge over part of the common parts. 
Where such a charge is granted, the part of the common parts so charged may be registered 
with a separate title number. Do consultees agree? Paragraph 11.40  

Either that or the area covered by the charge is delineated on the title plan for the common 
parts which would be preferable. 

Consultation Question 65.  

17.141 We provisionally propose making an exception to the prohibition on residential leases 
over seven years, and leases granted at a premium, for shared ownership leases which 
contain the fundamental clauses prescribed by Homes England in England or the Welsh 
Government in Wales. Do consultees agree? Paragraph 12.30  

The consultation acknowledges that co-ownership trusts are an alternative but rejects the 
option simply because the only way government have set up shared ownership is under a 
lease scheme.  The issue seems to be with government to redraft the lease scheme to allow 
of co-ownership within commonhold not to perpetuate a recognised on-going issue with 
leases. 

Consultation Question 66. 17.142 We provisionally propose that in new commonhold 
developments, the model shared ownership lease should require the shared ownership 
leaseholder to comply with all terms of the CCS. Do consultees agree? 17.143  

If you wish to perpetuate shared ownership leases this would appear to be the appropriate 
way to do it.  However, if you wish to move to commonhold then, instead of re-writing the 
lease for each individual CCS, it would be much more efficient to re-write the Government’s 
arrangements for shared ownership funding once and for all. 

We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold association in 
place of the shared ownership provider, apart from a decision to terminate, which should be 
exercised jointly with the provider. Do consultees agree?  



 

 

Yes 

17.144 We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to challenge 
service charge costs or to be consulted on works and contracts exceeding a certain amount. 
Do consultees agree?  

No 

17.145 We provisionally propose that, in new commonhold developments, on purchasing 
100% of the value of the commonhold unit, the shared ownership leaseholder should be 
transferred the commonhold title of the unit and should become a member of the 
commonhold association. Do consultees agree? Paragraph 12.44  

Yes 

Consultation Question 67.  

17.146 We provisionally propose that in a building which has converted to commonhold, the 
shared ownership provider should have voting rights in the commonhold association. 
Delegation of voting rights to the shared owner will be possible on a voluntary basis, but not 
mandatory. Do consultees agree?  

Yes 

17.147 We provisionally propose that, in a building which has converted to commonhold, the 
staircasing provisions of any existing shared ownership leases should continue to operate in 
the same way. On staircasing to 100%, the shared owner will therefore remain a 
leaseholder. Do consultees agree?  

Unless and until the leaseholder has contributed to the commonhold conversion – as per our 
response to Question 4 (4). 

17.148 We provisionally propose that after having staircased to 100% of the value of the 
leasehold flat, the shared ownership leaseholder should have a statutory right to purchase 
the commonhold unit and become a member of the commonhold association. Do consultees 
agree? Paragraph 12.49  

Yes, as above. 

Consultation Question 68.  

17.149 We invite consultees’ views as to whether an exception to the ban on residential 
leases over seven years is needed to accommodate better community land trusts and co-
operatives within the commonhold model. Paragraph 12.58  

No, such arrangements would work well within local rules for that section of the commonhold 
and to ensure the aims of the CLT are retained where otherwise they might be lost under the 
leasehold regime. 

Consultation Question 69.  

17.150 Aside from shared ownership leases, community land trusts and housing 
cooperatives, are consultees aware of any other forms of affordable housing which it is not 
possible, or would be difficult, to accommodate in the current commonhold system? 
Paragraph 12.67  

No 



 

 

Consultation Question 70.  

17.151 We provisionally propose that an exception to the prohibition on residential leases of 
over seven years or granted at a premium should be made for lease-based home purchase 
plans regulated by the Financial Conduct Authority. Do consultees agree? Paragraph 12.79  

Yes 

Consultation Question 71.  

17.152 We provisionally propose that customers of lease-based home purchase plans in 
new commonhold developments should not have the same statutory rights as other 
leaseholders to challenge service charge costs or to be consulted on works and contracts 
exceeding a certain amount. Do consultees agree? Paragraph 12.84  

No, this is nothing more than a mechanism to assist them in their home purchase and they 
should retain the same rights as other comparable unit holders delegated to them by the 
lessor. 

Consultation Question 72.  

17.153 We ask consultees for their views and experience of how the relationship between a 
bank and a customer who is purchasing property through a lease-based home purchase 
plan is, or can be, preserved following a collective enfranchisement. Paragraph 12.89  

We have no experience of this. 

Consultation Question 73.  

17.154 We provisionally propose that the commonhold association should not be able to 
prevent a unit owner or tenant from pursuing direct legal action against another unit owner or 
tenant. Instead, the association should have the right to notify the unit owner or tenant that it 
reasonably considers the claim to be frivolous, vexatious or trivial or that the matter 
complained of is not a breach of the CCS. Do consultees agree? Paragraph 13.26  

Yes. 

Consultation Question 74.  

17.155 We provisionally propose that a failure to use the forms which accompany the 
commonhold dispute resolution procedure, or forms to the same effect, should not 
automatically prevent a claim from progressing. Do consultees agree? Paragraph 13.32  

No, in every virtually other walk of life citizens are required to use standard forms whether it 
is an application for a driver’s license or a tax return. 

The benefit of the standard forms is that it shortens the process by ensuring that all 
information is captured necessary for the complaint to be considered and there is clear 
direction in the form as to what the desired solution is. 

The forms are self-explanatory and easy to complete either on paper or digitally.  
Standardised forms also enable a technology-enabled Commonhold Association or their 
managing agent to use AI to identify the nature of the complaint and produce a swifter 
response. 

The redress schemes advise that one of the issues that cause delays in processing their 
complaints is the freeform nature of applications which lead to chapter and verse being 
submitted without a clear indication as to the desired outcome, where complainants are 



 

 

unsure of what to include and therefore are tempted to provide too much information in fear 
that they will miss something otherwise. 

To ensure that delay is not caused where a complainant is unaware of the requirement for a 
form a Commonhold Association could be required to respond within a set timescale 
attaching the correct form or a link to it and asking for it to be completed for the complaint to 
be processed.  There could also be a requirement for Commonhold Association’s to provide 
details of the complaints procedure when acknowledging the notice of transfer of a unit.  
Failure to accurately complete a form should not however prevent a complaint from 
proceeding where there is sufficient information to process a complaint. 

The Conveyancing Association would be happy to work with other stakeholders to ensure 
that the forms are as comprehensive possible and straightforward to complete.  

Consultation Question 75.  

17.156 We provisionally propose that referral to an ombudsman should not be a mandatory 
part of commonhold’s dispute resolution procedure. Instead, it could be used on an optional 
basis, instead of, or alongside, other forms of alternative dispute resolution. Do consultees 
agree?  

Yes 

17.157 We provisionally propose that membership of an approved ombudsman scheme 
should no longer be a requirement for commonhold associations, and that, instead, 
commonhold associations should be able to decide whether or not to become a member of 
an ombudsman scheme. Do consultees agree? Paragraph 13.52  

No, however the cost of becoming a member of a redress scheme could be disproportionate 
if it is a small Commonhold.  Therefore charging structures should reflect the number and 
nature of the units and the volume of complaints received annually.  This will encourage 
Commonhold Association’s to quickly resolve issues that produce multiple complaints as 
they will cost it more money. 

A proportionate annual fee could be charged to register with the scheme to cover basic 
running costs of the redress scheme.  The arrangements for annual registration with the 
Information Commissioner’s Office for businesses provides a good example; where the 
annual fee can be as low as £40 dependant on turnover. 

Consultation Question 76.  

17.158 We provisionally propose that, where the dispute resolution procedure has not been 
followed, any court or tribunal, which subsequently considers the dispute, should have full 
discretion to disregard the non-compliance, or to order the parties to take any steps it 
considers appropriate, in accordance with its general case management powers. Do 
consultees agree? Paragraph 13.56  

Yes 

Consultation Question 77.  

17.159 We invite consultees’ views as to whether the current commonhold dispute resolution 
procedure should be transferred to a pre-action protocol. Paragraph 13.67  

A pre-action protocol would appear to be a duplication of the dispute resolution process so 
we do not see a benefit, especially as we believe that these should be heard by a Tribunal 



 

 

and not the Courts.  Therefore the language and naming should be as accessible as 
possible to the unit holders who in the main should not need to be legally represented – ‘Pre-
Action Protocol’ does not do what it says on the tin whereas the intention of a ‘dispute 
resolution procedure’ is clear. 

Consultation Question 78.  

17.160 We provisionally propose that the jurisdiction of the First-tier Tribunal (Property 
Chamber) in England and the Residential Property Tribunal Wales should be extended to 
cover disputes arising within a commonhold. Do consultees agree? Paragraph 13.76  

Yes 

Consultation Question 79.  

17.161 We invite consultees’ views as to whether the prescribed CCS should include a 
provision that, where a unit owner or tenant breaches the rules of the CCS, the unit owner, 
or tenant, should be required to indemnify the other unit owners and the commonhold 
association for any losses they reasonably incur as a result of the breach. Paragraph 13.82  

Yes 

Consultation Question 80.  

17.162 Elsewhere in this Consultation Paper we provisionally propose that it should be 
possible for a unit owner (or owners) to apply to the First-tier Tribunal (Property Chamber) in 
England or the Residential Property Tribunal Wales to challenge a decision of the 
commonhold association in the following circumstances:  

(1) Where the commonhold association approves a budget, which will result in costs above a 
threshold (set in the CCS) being incurred on works or enhanced services;  

(2) Where the minority are outvoted on a decision to vary the local rules of the CCS;  

(3) If the directors of the association delegate powers to a committee which has been set up 
to represent a section of the commonhold, and the unit owners in the section wish to prevent 
the directors revoking or amending these powers;  

(4) Where the unit owner, or owners, are opposed to the introduction of a new section or the 
combination of two or more sections.  

Agreed. 

17.163 We invite consultees’ views as to whether there are any other circumstances in 
which it would be appropriate to provide a unit owner (or owners) with a right to challenge a 
decision taken by the commonhold association. Paragraph 13.90  

Without fully testing the process it is hard to anticipate all potential scenarios.  Would it be 
possible to create a general right to apply to the Tribunal for leave to claim in the Tribunal 
where it is reasonable so to do? 

Consultation Question 81.  

17.164 We invite consultees’ views as to the extent to which the following factors should be 
taken into account by the First-tier Tribunal (Property Chamber) and the Residential Property 
Tribunal Wales when deciding whether or not to grant a remedy to a unit owner who 
challenges a decision taken by the commonhold association:  



 

 

(1) Whether or not the unit owner(s) making the application voted against the decision 
complained of, or had a good reason for not doing so.  

Yes 

(2) Whether the decision complained of needs to have a particular impact on the unit owner 
(or owners) and if so, what degree of impact.  

There needs to be direct impact and it should not be simply based on whether or not the unit 
holder can afford to participate where the works required are to maintain the current 
structure and safety and are a prudent use of resource as opposed to an improvement or 
enhancement. 

(3) The reason behind the decision taken by the commonhold association, for example, 
whether the decision is in the best interests of the commonhold and/or is proportionate to the 
impact on the unit owner in question.  

Yes 

17.165 We also invite consultees’ views on whether the same factors would be relevant in all 
of the circumstances set out in Consultation Question 80 where a unit owner may have the 
right to apply to the First-tier Tribunal (Property Chamber) or the Residential Property 
Tribunal (Wales). Paragraph 13.95  

Yes. 

Consultation Question 82.  

17.166 We provisionally propose that on an application by a unit owner challenging a 
decision of the commonhold association, the First-tier Tribunal (Property Chamber) or the 
Residential Property Tribunal (Wales) should be able to allow the decision to stand or annul 
the decision. If the First-tier Tribunal (Property Chamber) or the Residential Property 
Tribunal (Wales) allows the decision to stand, we propose that the Tribunal should be able to 
attach conditions to its decision. Do consultees agree? Paragraph 13.98 

Yes 

Consultation Question 83.  

17.167 We invite consultees’ views as to whether the commonhold association should be 
provided with enhanced powers to address non-financial breaches of the CCS. If so, what 
should these powers be? Paragraph 14.31  

The proposals for the application of fines would appear to be the most practical.  Where the 
fines remain unpaid these should then be dealt with as financial breaches and be capable of 
a charging order to enable them to be recovered or borrowed against. 

Consultation Question 84.  

17.168 We provisionally propose that a statutory cap should be introduced on the rate of 
interest which may be charged by the commonhold association on late payments of 
commonhold contributions. Do consultees agree? Paragraph 14.44 

Yes. 

Consultation Question 85.  



 

 

17.169 We provisionally propose that a commonhold association should have an automatic 
statutory charge over commonhold units for the payment of commonhold costs. Do 
consultees agree?  

Yes. 

17.170 We provisionally propose that if the commonhold association has an automatic 
statutory charge over commonhold units for the payment of commonhold contributions, this 
charge should take priority over all other charges (such as a mortgage over the property). Do 
consultees agree? Paragraph 14.59  

Yes. 

Consultation Question 86.  

17.171 We provisionally propose that, before taking action to enforce a charge over a 
commonhold unit, the commonhold association should be required to follow a pre-action 
protocol. We envisage that the protocol will require the association to provide prescribed 
information to the defaulting unit owner and make reasonable attempts to agree a repayment 
plan. Do consultees agree?  

Yes. 

17.172 We invite consultees’ views as to what steps the association should be required to 
take as part of this protocol.  

There are existing financial pre-action protocols which should be used to save unnecessary 
duplication. 

17.173 We provisionally propose that where the commonhold association wishes to enforce 
a charge over a commonhold unit by selling the unit, it should always be necessary for the 
association to apply to court for an order for sale. Do consultees agree?  

Yes. 

17.174 We provisionally propose that the court should only be able to order the sale of a unit 
where the amount owing to the commonhold association exceeds a certain amount. Do 
consultees agree?  

Yes. 

17.175 We invite consultees’ views as to what this amount should be and on what factors 
the court should take into account when deciding whether to order the sale of a unit.  

This should be expressed as the greater of a fixed amount or a percentage of the 
commonhold contributions so as to avoid delays in recovering the amount due would have a 
detrimental impact on other unit holders and the commonhold but also avoid a 
disproportionate sanction where a relative small amount is owed. 

17.176 We provisionally propose that where the sale of a unit is ordered, the court should 
appoint a receiver to sell the unit and distribute the proceeds of sale. Do consultees agree?  

Yes 

17.177 We provisionally propose that where a receiver is appointed to sell a commonhold 
unit, the receiver should distribute the proceeds of sale in the following way.  

(1) The receiver should be paid his or her costs of arranging the sale of the property.  



 

 

(2) The commonhold association should be repaid any outstanding amounts of commonhold 
contributions, plus any interest and costs awarded by the court.  

(3) Any other party who has an interest secured against the unit, such as a mortgage lender, 
should be repaid.  

(4) Any remaining amount should then be returned to the defaulting unit owner.  

Do consultees agree?  

Yes, save that the costs of the sale should come out at the same time as the receiver’s costs 
eg conveyancing fees and disbursements, Energy Performance Certificate and estate 
agency fees. 

17.178 We provisionally propose that any tenancies granted out of a unit should continue to 
exist following an order for sale. Do consultees agree? Paragraph 14.61  

No, it should be optional so as to achieve the best possible price for the property.  Selling 
without vacant possession might be detrimental to the sale price as it will limit the market for 
the property.     

Consultation Question 87.  

17.179 We provisionally propose that voluntary termination of a commonhold should be 
possible with either:  

(1) unanimous support; or  

(2) the support of 80% of the available votes plus the approval of the court.  

Do consultees agree?  

Yes 

17.180 We provisionally propose that on an application for voluntary termination the court 
should have discretion to decide whether to allow the voluntary termination to take place, as 
well as the terms on which it may do so. Do consultees agree?  

Yes 

17.181 If the court has discretion as to whether to allow voluntary termination, We invite 
consultees’ views as to the following issues:  

(1) whether it would be useful to include factors to guide the court’s discretion;  

(2) whether the factors mentioned in paragraph 15.52 should be taken into account;  

(3) whether the court should be directed to consider the amount of support there is for 
voluntary termination over and above the 80% required; and  

(4) whether others should also be included.  

(1) – (3) Yes 

(4) Yes, factors should be updated as cases are heard and the learnings of the real life 
scenarios are identified. 

17.182 We invite consultees’ views as to whether increasing the role of the court would 
sufficiently address the issue of the final terms of the termination statement not being 
acceptable to those who supported the termination resolution.  



 

 

Yes. 

17.183 We provisionally propose that an application for voluntary termination should be 
heard by the court (rather than by the First-tier Tribunal (Property Chamber), or in Wales the 
Residential Property Tribunal Wales). Do consultees agree? Paragraph 15.88  

Consultation Question 88.  

17.184 We provisionally propose that where a commonhold is divided into sections, any vote 
on voluntary termination would need to be taken in sections, and whether it was unanimous 
or received at least 80% support would have to be determined by section. Do consultees 
agree?  

Yes 

17.185 Where a commonhold is not divided into sections, we provisionally propose that it 
should be possible for part of the commonhold to be reconstituted following voluntary 
termination. Do consultees agree?  

Yes. 

17.186 We provisionally propose that reconstitution should require 100% support of the unit 
owners in the part to be reconstituted, or at least 80% support and an application to the 
court. Do consultees agree? Paragraph 15.93  

Yes. 

Consultation Question 89.  

17.187 We provisionally propose that if any statute provides that a landlord should be 
entitled to recover possession of a property if he or she can prove an intention to demolish or 
reconstruct the building, such a requirement should also be satisfied if it can be proved that 
the commonhold association has that intention. Do consultees agree?  

Yes. 

17.188 We invite consultees’ views as to what further provision, if any, should be made to 
address the position of tenants on voluntary termination of the commonhold. Paragraph 
15.96  

None. 

Consultation Question 90.  

17.189 We provisionally propose that it should be clarified that mortgage lenders and other 
secured lenders will retain their secured interest in the commonhold units until the 
commonhold in its entirety is sold. Do consultees agree?  

Yes. 

17.190 We provisionally propose that mortgage lenders and other secured lenders should 
automatically have legal standing to make applications to the court during the termination 
process with a view to protecting their interests. Do consultees agree?  

Yes. 

17.191 We provisionally propose that it should be made clear that, if a unit is subject to 
negative equity, any shortfall should be met personally by the owner of the unit, and should 
not be covered by other unit owners. Do consultees agree?  



 

 

Yes. 

17.192 We invite consultees’ views as to any other ways in which the interests of mortgage 
lenders and other secured lenders may require protection on the voluntary termination of a 
commonhold. Paragraph 15.101  

It would seem sensible that the lender’s interest should remain secured against the Freehold 
land until the mortgage is repaid.  Essentially, the discharge of charge should take place 
through the unit holder’s conveyancer who can provide the appropriate undertakings.  It may 
be that one conveyancer is instructed to act for multiple unit holders to save cost and 
synchronise the termination and discharge of charges so as to be contemporaneous. 

 

Consultation Question 91.  

17.193 We provisionally propose that the CCS should not be required to specify the share of 
the proceeds of termination that each unit owner is to receive on termination. Do consultees 
agree?  

Yes. 

17.194 We provisionally propose that it should be possible for the unit owners to specify the 
share of the proceeds of termination that each unit owner is to receive on termination (or 
some method of ascertaining it) in the CCS. Do consultees agree?  

Yes. 

17.195 We provisionally propose that the power to decide an application to dis-apply a 
provision in the CCS which determines the distribution of proceeds of sale on termination 
should lie with the Tribunal. Do consultees agree?  

Yes. 

17.196 We invite consultees’ views as to whether:  

(1) guidance should be provided to the court or Tribunal as to how it should exercise its 
discretion; and  

(2) if guidance should be provided, what factors the court or Tribunal should take into 
account.  

Yes.   

17.197 We invite consultees’ views as to whether:  

(1) the existing rules of the Insolvency Court would be adequate to deal with valuation issues 
which arise on the voluntary termination of a commonhold, or need to be supplemented by 
Commonhold Insolvency Rules;  

(2) all issues involving the valuation of commonhold units on termination should be referred 
to the Tribunal (and, if so, whether that would cause any unnecessary delays);  

(3) if valuation issues are referred to the Tribunal, the Tribunal should be able to appoint a 
single valuer.  

Yes. 



 

 

17.198 We provisionally propose that, if a commonhold is substantially destroyed, but 
remains solvent, for the purposes of the termination statement, the units should be valued on 
the basis of the best estimate that can be made of their pre-damage value. Do consultees 
agree?  

Yes. 

17.199 We invite consultees’ views as to any other issues that might occur in the valuation of 
units if all or some of them have been partly or entirely destroyed. We also invite any 
suggested solutions. Paragraph 15.117  

 

Consultation Question 92.  

17.200 We provisionally propose that if the process of voluntary termination should begin, 
but it should subsequently turn out that the commonhold is in fact insolvent, the same 
protections should be given to the assets of the individual unit owners as would have applied 
if the process had begun as an involuntary insolvency. Do consultees agree?  

Yes. 

17.201 We invite consultees’ views as to whether the value of the individual units should be 
preserved for the unit owners if the commonhold is substantially destroyed; and, if so, how 
this can be achieved. Paragraph 15.126  

This will be necessary to ensure that the risk of negative equity is reduced.  The original unit 
termination values expressed in the CSS would be a starting point, supported by recent 
valuations for sale or remortgage purposes or in their absence automated valuation models. 

Consultation Question 93.  

17.202 We invite consultees’ views as to whether, and how, any aspects of our provisional 
proposals to reform the law of commonhold will affect the position of existing owners of 
commonhold units, either positively or negatively. Paragraph 16.6  

The additional protections for lenders and a greater predominance of commonholds will 
positively impact existing commonholds due to a wider range of mortgage options and better 
awareness by the public of commonhold. 

Consultation Question 94.  

17.203 What advantages do you think commonhold could offer over leasehold? Paragraph 
16.9  

The consultation proposals will put unit holders in charge of their own destinies in a way that 
leasehold cannot.  The nature of leasehold being one of a wasting asset means that despite 
the reform work being undertaken to eradicate abuses leasehold will always be a ticking time 
bomb.  Commonhold does not present that risk, instead it provides a democratically run 
communal living arrangement.  

Consultation Question 95.  

17.204 We ask consultees to provide us with information about the time spent in reading 
through and considering the terms of leases of residential flats:  

(1) when acting for a prospective purchaser;  



 

 

(2) when acting for a prospective purchaser and mortgage lender;  

(3) when acting for a mortgage lender on a re-mortgage;  

(4) when some dispute arises within a leasehold block of flats as to responsibility for repairs 
and maintenance, calculation of the service charge, and similar disputes.  

(1) Whilst it would be nice to think that the CSS will be a pithy and succinct plain English 
document the fact is that it is likely to end up just as long as existing leases, particular where 
there are mixed use commonholds and sections within them. 

However, the fact that it should only be the local rules that change, the absence of ground 
rent, that a conveyancer will not have to advise on the risks of currently acceptable clauses 
becoming onerous in future or on the declining lease term will mean there will be less for the 
purchaser to have to digest and should lead to a better educated purchase. 

(2) & (3) Mortgage lenders will need to adapt their UK Finance and BSA Handbooks to 
accommodate their lending policies when it comes to Commonhold.  This will be an iterative 
process as the risks or lack of them become clearer.  However, with the removal of the 
prospect of short leases and unacceptable ground rents there will be less to remortgage 
lenders in terms of post offer queries, reducing the impact and cost in the post offer 
departments and speeding up the process. 

(4) The dispute resolution process is certain and clear within Commonhold and should lead 
to a faster and fairer and more predictable result. 

17.205 In each case we also invite consultees to give us some idea of the cost that would 
thereby be incurred to the client.  

Conveyancing and valuation costs will remain broadly the same, however, there are less 
opportunities for administrative requirements than there are in leasehold where lease 
administrators routinely charge for multiple sale and purchase related services.   

These impact both sellers and buyers and often add more than £500 in payments to the 
lease administrators by both the seller (when obtaining leasehold information necessary for 
the sale) and the buyer (when notifying the lessor of the assignment of the lease and 
obtaining a certificate of compliance necessary to register their ownership at HM Land 
Registry). 

17.206 We further invite their views as to whether time is likely to be saved in reading 
through and considering the terms of the parts of the CCS which may be varied.  

As above.  Whilst the review of the initial standardised part of the CSS might be automated 
the local rules will no doubt grow and vary over time, particularly in complex developments. 

Conventions and attempts to circumnavigate the system will also no doubt grow up over time 
and the need for further review of the regulations should be expected and planned for in 
future. This should not be considered a failing but a testament to a sophisticated and flexible 
home ownership system. 

17.207 We invite consultees to share with us their experience of commonhold-type 
arrangements in other countries. Is there scope for savings of time to be made? If so, what 
would be the estimated time saved on a typical transaction? Paragraph 16.12  

We do not have experience of other jurisdictions. 

Consultation Question 96.  



 

 

17.208 We ask consultees to provide us with information about the prevalence of, and costs 
incurred in, disputes caused by the terms of one or more residential leases being 
inconsistent with the terms of another lease (or other leases) within a building or 
development. We further invite their views as to whether our provisional proposals for 
commonhold will reduce the scope for costs to be incurred in interpreting a commonhold 
community statement. Paragraph 16.18  

We do not have a body of evidence in this respect but if required can canvas our members. 

Consultation Question 97.  

17.209 We ask consultees to provide us with information about the sort of difficulties that can 
arise owing to the difficulty in varying and updating the terms of leases:  

(1) if the leases are varied as a conveyancing transaction which does not give rise to a 
dispute; and  

(2) if the leases are varied as a result of an application to the Tribunal (whether the 
application was made because it was contested, or because it was the most convenient way 
of implementing the variation).  

17.210 If you have figures – whether they relate to the costs incurred, or the amount of time 
spent – then please let us have them.  

17.211 We further invite consultees’ views as to whether our proposals regarding the 
amendment of local rules by resolution of the commonhold association will reduce the costs 
which are incurred, when compared with the costs incurred under (1) or (2) above. 
Paragraph 16.20  

Consultation Question 98. 17.212 We invite consultees to provide us with information about 
costs generated by service charge disputes. We further invite their views as to whether, and 
by how much, our provisional proposals for commonhold will reduce the incidence of 
disputes and the costs that will be incurred in equivalent disputes over contributions to 
shared costs. Paragraph 16.26  

Consultation Question 99. 17.213 We invite consultees to provide us with information about 
costs generated when forfeiture proceedings need to be used to enforce payment of service 
charges. We further invite their views as to whether our provisional proposals for 
commonhold will reduce the costs that will be incurred if a commonhold association needs to 
seek an order for sale. Paragraph 16.29  

Consultation Question 100.  

17.214 We invite consultees’ views as to:  

(1) whether cases before tribunals are likely to prove more or less expensive than similar 
cases before courts; and  

(2) whether (apart from service charge disputes, which we have already addressed in 
Consultation Question 98) there appears to be more or less scope for disputes within 
commonholds which result in litigation, when compared with leasehold developments. 
Paragraph 16.32  

(1) The cases should be less costly due to the certainty of the terms of the CCS and their 
valuation. 



 

 

(2) Because unit holders have a right to vote in decisions made by the Commonhold 
Association there should be a greater feeling of engagement, control and contentment at the 
decisions.   

Inevitably there will still be tensions because of differing personalities and financial standing, 
as would be seen in any communal living arrangement, but the dispute resolution process 
provides a clear mechanism to address these in the first instance and have been recorded 
as satisfactory by existing commonholders who have had cause to use them. 

Consultation Question 101.  

17.215 We are provisionally proposing several new grounds upon which it would be possible 
for someone to make an application to the Tribunal. We invite consultees’ views as to:  

17.216 what they consider that the likely impact of these will be on the number of 
applications made to the Tribunals; and  

17.217 whether any particular proposals are likely to result in a large number of new 
applications being made. Paragraph 16.34  

As the feedback from existing commonholds is a higher level of satisfaction it seems likely 
that there would be fewer demands put upon the Tribunal. 

In leasehold the disputes often continue to occur even after being heard at the First Tier 
Tribunal as they do not set precedent.  We would therefore suggest that during the early 
days of commonhold the President of the Tribunal should seek out complaints to be heard at 
the Upper Tribunal where the dispute is likely to occur in other commonholds so that case 
law can be built on to which complainants can be directed as an indication of the Tribunal’s 
decision on that type of complaint. 

Consultation Question 102.  

17.218 We invite the views of consultees as to how any other aspects of our provisional 
proposals for reform of commonhold will affect the position of future owners of commonhold 
units, either positively or negatively. Paragraph 16.35  

There is likely to be a positive impact. 

Consultation Question 103.  

17.219 We ask consultees to provide us with any information that they may have of:  

(1) examples of planning agreements which are practicable under leasehold but which would 
not appear to be feasible under our reinvigorated model of commonhold; and  

(2) services within leasehold developments which are being provided at the residents’ 
expense, but which, if the development had been set up on a commonhold basis, would 
have been provided, if at all, at public expense. Paragraph 16.38  

We cannot identify any. 

Consultation Question 104.  

17.220 We ask consultees to provide us with any evidence they have of management 
difficulties which may arise where a leaseholder-controlled company is the landlord of (or 
responsible for the management of) commercial units; and whether this has affected their 
rental or capital value. Paragraph 16.41  



 

 

We have no evidence of this. 

Consultation Question 105.  

17.221 Which of the following statements best reflects your views on the provisional 
proposals in this Consultation Paper?  

(1) If these proposals are adopted, then developers will be willing to use commonhold for a 
substantial number of developments.  

(2) Even if these proposals are adopted, developers will not be willing to use commonhold 
unless Government introduces financial incentives for them to do so, either directly by 
offering financial incentives for the developers, or indirectly, by offering incentives for 
purchasers of commonhold units.  

(3) Even if these proposals are adopted, and financial incentives are given, developers will 
not use commonhold for developments unless they are prohibited from selling flats on a 
leasehold basis and they are thus forced to use commonhold. Paragraph 16.43  

(1) We disagree with this statement. 

(2) If Help to Buy was only available for Commonhold this could encourage the adoption of 
Commonhold by developers and purchasers but this will have limited impact. 

(3) Developers will continue to use leasehold as the tenure of choice for flats whilst they are 
permitted to because (a) commonhold is unfamiliar (b) they can retain economic value form 
a leasehold. 

Consultation Question 106.  

17.222 We invite consultees’ views as to:  

(1) what issues prevent the uptake of commonhold; and  

(2) what could or should be done to promote the adoption of commonhold.  

(1) i) Lender fear of the unknown resulting in an arbitrary lending policy not to lend on 
commonhold simply because they have never had one on the books to be able to assess the 
risks involved 

ii) Developers retaining an economic interest in leasehold and perpetuating the ‘need’ to use 
leasehold so as to attract buyers who can have access to whole of market lending 

iii) Commentators claiming  a lack of understanding of commonhold when in fact generations 
are familiar with the concept thanks to American TV programmes like Frasier, Friends and 
the Big Bang Theory all depicting the concepts through their story lines. 

(2) i) Remove the financial incentives from leasehold, it will be a long burn but if there are no 
returns on leasehold then the developer is more likely to want to divest themselves of the 
administrative responsibility. 

iii) Include Commonhold explanations in How to Buy and How to Sell Guides and undertake 
a full public information campaign, creating an information website similar to LEASE where 
potential buyers and unit holders can go for advice and so that the government can track 
issues as they emerge with Commonhold and resolve them through updating regulation to 
respond to modern day living requirements which develop. 



 

 

17.223 We invite consultees’ views as to the extent to which the suggestions for the 
invigoration of commonhold set out in paragraph 16.47 above, and any other suggestions 
that they may make, are likely to result in commonhold being used instead of leasehold. 
Paragraph 16.48  

As the suggestions deal with all of the issues previously identified with Commonhold this 
should assist in  

Consultation Question 107.  

17.224 We invite consultees’ views as to whether a reformed commonhold regime should 
treat particular issues differently in England and in Wales. Consultees are welcome to share 
their views as to this point here, or in response to questions which we ask throughout the 
Consultation Paper about particular issues. Paragraph 16.51 

The regime should be the same in England and Wales to simplify cross jurisdictional moves 
from one commonhold to another and provide certainty as to the content and intentions of 
the regime whilst avoiding confusion. 
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Response by the Charities’ Property Association – 8 March 2019 
 
Who we are 
 
1. The Charities’ Property Association (CPA) represents charities which own and manage properties 

as investments. We focus on charities that hold land to sustain their charitable purposes, which 
includes environmental protection, planning, taxation and conservation. We represent almost 
100 charities with significant property portfolios, including charitable housing trusts, Oxford and 
Cambridge colleges, Anglican cathedrals, and independent schools.  

 
2. The Charities' Property Association represents charities with property interests but does not 

own or manage any properties of its own. As a result, we are not in a position to answer many 
of the questions in the consultation document, although our members may respond individually 
to provide their feedback.  

 
3. However, we would like to take this opportunity to make some more general points about 

commonhold. 
 

Overview 
 
4. As outlined in our response to the original call for evidence, when the introduction of 

commonhold was proposed CPA gave a qualified welcome to the new rules provided that the 
principle of unanimity was retained. The commonhold rules make it necessary to obtain the 
consent to conversion of 100% of the existing leaseholders and/or other owners of what would 
become units in the commonhold, and that consent would also be required from the freeholder, 
whether that is a company wholly owned by the leaseholders, or some third party.   
 

5. The current reform proposals seek to alter that unanimity requirement among unit holders and 
streamlines the collective enfranchisement procedures where freehold consent is not granted. 
While we understand the rationale for this reform, and we are supportive of the Government’s 
desire to improve the position of leaseholders, our members would be concerned if the reform 
of commonhold transactions were to dilute the good management of wider estates run by 
charities.  At present, the fact that commonhold transactions are not mandatory means that the 
ability of responsible estate landlords to fulfil a good estate management ethos is not 
compromised, including managing for the good of the wider estate, not just the part subject to 
commonhold.  

 
6. Maintaining freehold property and granting long leases is an essential tool that allow charities 

to protect and preserve charitable assets and is often the most practical and economic way for 
charities to manage parts of their property portfolio. More generous enfranchisement rights and 
commonhold rights for leaseholders could undermine some of these benefits for charity 
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freeholders and expose them to a higher level of risk and costs. When somebody gifts property 
to charity, or the charity acquires it for public benefit charitable reasons, we suggest they would 
not expect that property to end up in private sector control without the charity having decided 
on it, which could be risk in the light of these reforms.  

 
7. We support the response submitted by the National Trust that freehold property it holds 

inalienably for the benefit of the nation should continue to be exempt from conversion to 
commonhold. It is also helpful that a leaseholder will be ineligible to participate in a collective 
enfranchisement where the landlord is a charitable housing trust and the flat forms part of the 
housing accommodation provided to it in pursuit of its charitable purposes. It may make sense 
to broaden the existing list of exceptions to protect charity properties held for operational 
purposes in the public interest. This could include charities, such as the Landmark Trust, with a 
remit to save buildings in the public interest and to give them a viable future. This is particularly 
relevant where land or a building has been gifted with the intention of protecting its heritage or 
character in the public interest, with no reasonable expectation that it could revert to private 
ownership. 

 
 

CPA 
March 2019 
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Leasehold Enfranchisement Team 
Law Commission 
1st Floor 
Tower 52 Queen Anne’s Gate 
London 
SW1H 9AG 

4 March 2019 
SENT BY EMAIL AND POST 

 
Dear Sirs 
 
Law Commission's Consultation Paper: Reinvigorating commonhold: the 
alternative to leasehold ownership 
 
This response to your consultation is on behalf of The Federation of Private Residents’ 
Associations (FPRA), which as far as we know, is the only national body that represents 
the voice of leaseholders in England and Wales. We start this response in the same 
manner as our previous response to your consultations. We have only answered specific 
questions where we have something to contribute.  
 
We have around 500-member associations representing tens of thousands of individual 
leaseholders.  We have drafted this response on the basis of our regular daily contact 
with our members who inform us of the problems they encounter in the leasehold sector. 
This was the subject of discussion at our AGM attended by Prof. N Hopkins &  

 and detailed discussions between our members. 
 
We have a committee of both leasehold representatives and experts from throughout the 
sector that have also helped with the preparation of this response. Of these, some have 
a particular interest in Commonhold. 
 
About half of our member Associations are leaseholder-owned companies which own the 
freehold of and manage their blocks. For those blocks where the freeholder is separate 
from and independent of the leaseholders of the individual flats, an enfranchisement 
would seem to be an essential step. 
 
The Overall impression from our members is: - 
 

1. We need clear, simple & easy to understand change – to much complexity already 
exists and for essential changes to be effective & fair, the proposals need to be 
easy to understand and easy to apply. 
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2. The legislation needs to wipe away numerous separate & superimposed acts, to 
give a single well draw up place for all rights. 

3. The Government needs to tell all Leaseholders of the new changes when finalised, 
and this needs to be part of basic process of purchasing a home in the first place, 
so that buying the freehold/extending the Lease is the norm. 

4. We have concerns that with the “mass” of consultations from different bodies & 
organisations, that whilst change is desperately needed, we could end up with a 
mess of uncoordinated and possibly conflicting legislation.  

5. We have a general concern, that most legislation is designed for a separate & 
independent Freeholder/Leaseholder situation, whilst in reality the Leaseholders 
have often acquired there Freehold and there is a more cooperative situation 
which is hindered by legislation and rules not helped by them. 

 
 
Yours faithfully 
 
 
 

 
 on behalf of FPRA 



 

  

 
FPRA REPLIES TO GENERAL QUESTIONS LAW COMMISSION'S CONSULTATION 
PAPER: REINVIGORATING COMMONHOLD: THE ALTERNATIVE TO LEASEHOLD 
OWNERSHIP 
 
Consultation Question 1.  
 
In order to protect freeholders, we provisionally propose that it should only be 
possible to convert to commonhold if either:  
(1) the freeholder consents; or  
(2) the leaseholders satisfy the qualifying criteria for collective 
enfranchisement and acquire the freehold as part of the process of converting 
to commonhold.   
Do consultees agree?  
 
FPRA agree that, in the absence of an agreement with the freeholder, leaseholders 
should enfranchise as a prelude to conversion to commonhold.   Apart from the 
question of protecting freeholders, we believe that attempts to create a procedure 
directly to commonhold against the wishes of the freeholder will add greatly to the 
complexity of what will already be a complex process. 
 
Consultation Question 2.  
 
We provisionally propose that it should be possible to convert to commonhold 
without the unanimous consent of leaseholders.  
Do consultees agree?  
 
FPRA agree that it should be possible to convert to commonhold without the 
unanimous consent of leaseholders.   In practice, in the case of the larger blocks, 
the problem will not be the leaseholders who object to the proposals, who are at 
least engaging with the process and whose expressed concerns may be able to be 
allayed, but the “non-responsive” leaseholders who don’t reply at all to the 
proposals.  
  
Consultation Question 3.  
 
We provisionally propose that only leaseholders who are eligible to participate 
in a collective enfranchisement claim should take a commonhold unit and 
should be able to participate in a decision to convert to commonhold.  
Do consultees agree?  
 
We agree that only leaseholders who are eligible to participate in a collective 
enfranchisement claim should be able to take a commonhold unit and participate in 
a decision to convert to commonhold. 

  
 
Consultation Question 4.  
 
If non-consenting leaseholders retain their leases following conversion to 
commonhold (which we call “Option 1”):  



 

  

(1) We provisionally propose that it should be possible for conversion to take 
place with the support of long leaseholders of 50% of the flats in the building. 
Do consultees agree?  
(2) We provisionally propose that non-consenting leaseholders should be 
provided with a statutory right to purchase the commonhold interest in their 
unit at a later date. Do consultees agree?  
(3) We provisionally propose that the right to purchase the commonhold 
interest should replace non-consenting leaseholders’ statutory rights to obtain 
a lease extension and to participate in a collective enfranchisement. Do 
consultees agree?  
(4) We invite the views of consultees as to whether a purchaser from a 
nonconsenting leaseholder should be required to purchase the commonhold 
interest, as well as the leasehold interest.   
(5) We provisionally propose that the leaseholders should be able to require 
the freeholder to take new 999-year leases over any flats not let to qualifying 
tenants and that such leases should automatically be granted over flats let to 
statutorily protected non-qualifying tenants and shared ownership 
leaseholders. Do consultees agree?  
(6) We invite the views of consultees as to whether the non-consenting 
leaseholders’ share of the freehold purchase should be capable of being 
funded:  
(a) by the consenting leaseholders, through the commonhold association 
which holds the commonhold interest;  
(b) by the consenting leaseholders, through a company (owned by them) 
which acquires the commonhold interest;  
(c) by a third-party investor, who acquires a long lease of the commonhold 
unit superior to the non-consenting leaseholder’s lease;  
(d) by granting a leaseback to the freeholder (who may be compelled to 
accept the lease), who acquires a long lease of the commonhold unit superior 
to the non-consenting leaseholder’s lease; and/or  
(e) by any other means.  
 

1) FPRA consider that that conversion to commonhold should be supported by a 
majority  (i.e. more than 50% of the leaseholders).   It should be noted that, 
as discussed below, even under the relatively straightforward “Option 1” 

there will be changes to the property rights of the leaseholders who do not 
participate 

2) We agree that non participating leaseholders should be provided with a 
statutory right to purchase the commonhold interest of their unit at a later 
date.  There may be a question as to what the price should be.  It seems 
reasonable that the price paid by latecomers should be more than it would 
have been at the start to encourage as many leaseholders  as possible to 
participate and convert as soon as possible.   If the purchase, by the 
leaseholder takes place within a short time after the conversion, then it may 
be reasonable that he or she should only pay   little more than they would 
have paid at the time of the conversion.    Thereafter it may be felt by longer 
standing commonholders that rather more should be paid, to reflect the 
declining value of the retained lease, and the effects of inflation as well as 
incentivising non-participating leaseholders to convert 



 

  

3) We agree that the right of a non-consenting leaseholder to purchase the 
commonhold interest in his or her unit should replace the right to extend the 
lease or enfranchise by a compulsory purchase of the freehold.  The loss of 
these rights, without immediate compensation might be seen as a factor to 
be taken into account in deciding the price to be paid by the leaseholder 
converting subsequently. 

4) We consider that when the lease of a non-consenting leaseholder is 
purchased for money the purchaser should be required to purchase the 
commonhold interest as well.    The Consultation does not discuss the 
position where transfers without payment take place, as on a gift, or perhaps 
a Court Order in matrimonial proceedings.   It would clearly be inappropriate 
to impose such a requirement in the case of the non-monetary transfer to 
the personal representatives of a deceased leaseholder, but there may be a 
question as to whether other transfers, such as gifts, might trigger a 
requirement to purchase the commonhold interest. 

 
Consultation Question 5.  
 
If non-consenting leaseholders are to be required to take a commonhold unit 
following conversion to commonhold (which we call “Option 2”):  
(1) We provisionally propose that that qualifying leaseholders of 80% of the 
flats in the building should be required to support the decision to convert. Do 
consultees agree?  
(2) We provisionally propose that the leaseholders should be able to require 
the freeholder to take the commonhold unit of any flats not let to qualifying 
tenants and that freeholders should automatically become the unit owner in 
respect of any flats let to statutorily protected non-qualifying tenants and 
shared ownership leaseholders. Do consultees agree?  
(3) We provisionally propose that it should be possible to place a charge over 
non-consenting leaseholders’ units to recover their share of the initial 
freehold purchase price upon future sale of their commonhold unit. Do 
consultees agree?  
(4) If consultees do not agree, how should non-consenting leaseholders’ share 
of the purchase price be financed?  
(5) We invite the views of consultees as to who should be able to provide such 
finance and take the benefit of the charge.  
(6) We invite the views of consultees as to whether the charge should be set:  
(a) as a fixed amount, representing the non-consenting leaseholder’s share of 
the initial freehold purchase;  
(b) as that fixed amount, with interest;  
(c) as that fixed amount, adjusted in line with house price inflation;  
(d) as a percentage of the final sale price, representing the percentage 
increase in value of the non-consenting leaseholder’s property interest (from 
leasehold to commonhold) on conversion; or  
(e) in some other way.  
(7) We invite the views of consultees as to what priority this charge should 
have in relation to any pre-existing charges.  
 
 



 

  

In view of the difficulties and disadvantages of the “Option 2” under which non-
consenting leaseholders could be compelled to take commonhold interests, FPRA 
doubt whether this proposal should be pursued.   In particular, the difficult issues in 
connection with the financing of the non-consenting leaseholders’ interests, 
particularly the unilateral imposition of a charge upon the non-consenting 
leaseholder’s interest suggest that this option is likely to cause many difficulties in 
practice.  After all, what happens if values fall, and “negative equity” situation arises 
where the sum due under the charge exceeds any additional value from the 
conversion of the leasehold into commonhold?   
  
Consultation Question 6.  
 
Where a freeholder or non-consenting leaseholder, who has let his or her flat 
to a non-qualifying tenant on a variable service charge, is required to take a 
commonhold unit on conversion under Option 2, we invite consultees’ views 
as to whether:   
(1) a cap should be placed on the amount of commonhold costs which are 
recoverable from the former leaseholder or freeholder, to reflect the costs that 
are recoverable from the non-qualifying tenant;  
(2) the non-qualifying tenant’s rights should be altered so that he or she no 
longer has the right to challenge service charge costs after they have been 
incurred, but instead has the same rights to challenge commonhold costs as 
other unit owners; or  
(3) any other approach would fairly protect and balance the competing 
interests of the leaseholder or freeholder, and the non-qualifying tenant.  
 
 
 
Consultation Question 7.  
 
Under Option 2, we provisionally propose that:  
(1) those wishing to convert (with less than unanimous consent) should be 
required to seek the prior authorisation of the First-tier Tribunal (Property 
Chamber) or Residential Property Tribunal in Wales (“the Tribunal”); and  
(2) the Tribunal should be required to authorise a conversion to commonhold 
unless:  
(a) the necessary consents have not been obtained;   
(b) the terms of the CCS do not adequately protect the interests of 
nonconsenting leaseholders; and/or  
(c) the applicants refuse to adopt the Tribunal’s proposed revisions to ensure 
the CCS sufficiently protects the interests of non-consenting leaseholders.   
Do consultees agree?  
 
 
 
 
  
 
 
 



 

  

 
  
Consultation Question 8.  
 
We provisionally propose that on conversion to commonhold, tenancies 
granted for 21 years or less should continue automatically on conversion and 
that the consent of such tenants should not be required in order to convert to 
commonhold.  
Do consultees agree?  
 
We agree that on conversion to commonhold, tenancies granted for 21 years or less 
should continue automatically and the consent of such tenants should not be 
required to convert to commonhold, for the reasons given in Paragraph 151 of the 
consultation. 
 
Consultation Question 9.  
 
We invite consultees’ views as to whether it should be possible for charges to 
transfer automatically from the leasehold title to the commonhold unit title on 
conversion to commonhold, without requiring lenders’ consent.  
 
FPRA consider that it should be possible for charges to transfer automatically from 
the leasehold title to commonhold unit title without requiring lenders’ consent. 
 
Consultation Question 10.  
 
We have set out two options for setting the threshold of leaseholder support 
which should be required to convert to commonhold. The first would be to 
require leaseholders (who are qualifying tenants under enfranchisement 
legislation) owning at least 50% of the flats in the building to consent, 
provided nonconsenting leaseholders are able to retain their leasehold 
interest on conversion to commonhold (Option 1). The second would be to 
require leaseholders (who are qualifying tenants under enfranchisement 
legislation) owning at least 80% of the flats in the building to consent, on the 
basis that non-consenting leaseholders are required to take a commonhold 
unit on conversion (Option 2).   
 
We invite consultees’ views as to whether they prefer Option 1 or Option 2.   
 
We invite consultees’ views as to any other options for setting the threshold of 
leaseholder support for conversion, other than Options 1 and 2, which strike 
an appropriate balance between the interests of those wishing to convert and 
nonconsenting leaseholders, and provide a mechanism for financing the 
freehold purchase.  
 
 
FPRA consider that the Option 1 procedure is preferable to the Option 2 procedure 
on the grounds of simplicity, and the need to protect the position of non-consenting 
leaseholders.  We are unable to suggest any alternative mechanisms. 
  



 

  

Consultation Question 11.  
 
We provisionally propose that, where the freeholder refuses to consent to 
conversion, the leaseholders will need to follow the collective 
enfranchisement process to purchase the freehold in order to convert to 
commonhold.   
Do consultees agree?  
 
FPRA think it likely that, where the freeholder refuses consent, leaseholders would 
be well advised to follow the now well established enfranchisement process so that, 
collectively, they will have complete control over the transfer into what will, for 
some time, be a new and untried ownership structure. 

  
Consultation Question 12.  
 
We provisionally propose that, to simplify the procedure for converting to 
commonhold, any consents given in support of the conversion should not 
automatically lapse after 12 months.   
Do consultees agree?  
 
 
We invite consultees’ views as to whether leaseholders should be able to 
withdraw their individual consent to conversion after the Claim Notice has 
been served, or whether leaseholders should be required to make a collective 
decision no longer to proceed with the conversion.  
 
FPRA agree that any consents given should not automatically lapse after 12 months.     
We hesitate to express a view on the question of whether individual leaseholders 
should be able to withdraw their consent after Notice of Claim has been served.   
While such a withdrawal of consent might be inconvenient, and to the informed 
onlooker it might seem that the leaseholder will not be exposed to uncertain, open-
ended liabilities, some leaseholders might be discouraged from giving a consent, for 
what will be an unfamiliar process if they feel it would be impossible to extricate 
themselves. 
  
Consultation Question 13.  
 
We provisionally propose that (in addition to the freeholder) it should be 
possible for leaseholders who are in the process of acquiring the freehold by 
collective enfranchisement, to apply to HM Land Registry to create a new 
commonhold.   
Do consultees agree?  
 
 
We provisionally propose that, where a lender has consented to a conversion 
to commonhold on the condition that it will be granted new security over the 
commonhold unit after conversion, a deed of substituted security provided to 
HM Land Registry will act as sufficient evidence that this condition has been 
fulfilled.   
Do consultees agree?  



 

  

 
  
 
  
 
  
Consultation Question 14.  
 
Where the freehold of the building is owned by the leaseholders collectively 
through a freehold management company (a “FMC”), we provisionally propose 
that the common parts of the building should be transferred to a new 
commonhold association as part of the process of conversion to commonhold 
(rather than the FMC changing its articles to become a commonhold 
association, where this is possible).   
Do consultees agree?  
 
 
Consultation Question 15.  
 
We invite consultees’ views as to whether, taking into account our provisional 
proposals set out in questions 11 to 14, the conversion procedure would 
operate satisfactorily.  
 
We invite consultees’ view on what changes could be made to simplify the 
procedure and make it more cost-effective.  
 
  
Consultation Question 16.  
 
We provisionally propose that any new management structure needs to meet 
the following objectives:  
(1) Provide the ability to separate out the management of a variety of 
different interests within the same development, in particular by:  
(a) differentiating voting rights, so that those affected by a decision are 
entitled to participate in making that decision, and no one else is able to do 
so; and  
(b) allowing shared costs to be allocated in different ways to ensure that only 
those benefitting from a service pay for it.   
(2) Provide a framework which can be used to regulate the relationship 
between more than one building where there are shared areas, such as shared 
car parks or gardens.  
(3) Strike an appropriate balance between standardisation and flexibility.  
(4) Facilitate consumer protection to ensure that abuses that have arisen in 
the residential leasehold context cannot be transposed into commonhold.  
Do consultees agree?   
17.22 Are there any other objectives which should be added to the list above?  
 
FPRA agrees with the objectives in principle, and do not propose any other 
objectives. 
  



 

  

Consultation Question 17 
 
We provisionally propose that commonholds with sections (which are not 
individual corporate bodies) should be introduced as a management structure 
to make commonhold workable for more complex developments.   
Do consultees agree?   
 
If consultees do not agree, do consultees prefer either the flying commonhold 
model or layered commonhold model? If so, how do consultees suggest 
addressing the issues with these models?   
 
Are consultees aware of any other options we should be considering?  
 
FPRA do not have sufficient experience to comment on the merits of the different 
structures which may be required in complex developments.    We hope that the 
need for such complexities will not prevent the adoption of simple section-free 
structures in straightforward single use developments or estates where all units 
share in the enjoyment of, and paying for, all common areas and facilities.   In the 
circumstances, we do not feel that we can usefully comment on questions 18 to 24. 
   
Consultation Question 18.  
 
We provisionally propose that it should be optional, rather than mandatory, 
for a section committee to be set up for each section in a commonhold.  
Do consultees agree?  
 
If consultees disagree, which powers do consultees think should be given 
compulsorily to those committees?  
  
Consultation Question 19.  
 
We invite consultees’ views as to whether delegation to section committees 
should be collateral or exclusive; whether this should vary for different 
powers; or whether it should be for each commonhold to decide.  
 
  
Consultation Question 20.  
 
We invite consultees’ views as to whether:  
(1) directors should be able to revoke or alter the powers delegated to a 
section committee as they wish;   
(2) section committees affected by an alteration of delegated powers should 
be given the ability to apply to the Tribunal; or  
(3) the directors should have to apply to the Tribunal in order to alter or 
revoke a delegation.  
 
 
 
 
 



 

  

 
  
Consultation Question 21.  
 
We provisionally propose that a new section should be able to be created by:  
(1) the developer, at the outset; and  
(2) the commonhold association at a later date.   
Do consultees agree?  
 
If the commonhold association is allowed to create sections after it has been 
set up, we provisionally propose that this decision should be approved by 
special resolution, with the additional requirement that at least 75% of the 
total votes held by the unit owners who would be part of the new section 
must have been cast in favour of creating the section.  
Do consultees agree?  
 
We provisionally propose that unit owners affected by the introduction of a 
new section should be given the option of applying to the Tribunal.  
Do consultees agree?  
 
  
Consultation Question 22.  
 
We provisionally propose that qualifying criteria for sections should be 
introduced, so that sections can only be created to give separate classes of 
vote to:  
(1) residential and non-residential units;  
(2) non-residential units, which use their units for significantly different 
purposes;  
(3) different types of residential units (such as flats and terraced houses);  
(4) separate blocks in the same development; and  
(5) other premises falling within the commonhold which, in the interests of 
practicality and fairness, should form a separate section.  
Do consultees agree? Are there any other criteria which consultees feel should 
be added to the list?  
 
  
Consultation Question 23.  
 
We provisionally propose that it should be possible for sections to consist of a 
single unit.  
Do consultees agree?  
 
  
Consultation Question 24. 
 
We provisionally propose that to combine two or more sections, a special 
resolution of the commonhold association should be required. Additionally, 
75% of the votes cast by the unit owners in the sections that are to be 
combined must have been in favour.  



 

  

Do consultees agree?  
 
We provisionally propose that unit owners affected by sections being 
combined should be given the right to apply to the Tribunal as an additional 
protection.  
Do consultees agree?  
 
We provisionally propose that there should be no criteria which must be met 
before two or more sections in a commonhold can be combined.  
Do consultees agree?  
 
 
Consultation Question 25. 
 
We invite consultees’ views as to whether statutory development rights 
should apply automatically so as to avoid the need to reserve express rights in 
the CCS.   
We invite consultees’ views as to whether such statutory rights should be 
drawn widely to include all matters which are likely to apply in commonhold 
developments, including (but not limited to) the right to add land, to make 
consequential variations to commonhold contributions and voting rights, and 
rights of access.  
 
  
Consultation Question 26. 
 
We provisionally propose that there should be no specific statutory provisions 
for the appointment of developers’ directors. Instead, a developer’s ability to 
appoint directors should depend on the number of units it retains.  
Do consultees agree?  
 
We provisionally propose that developers should be able to exercise all voting 
rights associated with the units of which they are the registered owners.  
Do consultees agree?  
 
 
Consultation Question 27.  
 
Currently, the Commonhold Regulations place certain restrictions on a 
developer’s exercise of development rights:  
(1) the developer must not exercise rights in a way which would interfere 
unreasonably with unit owners’ enjoyment of their units or their ability to 
exercise rights granted by the CCS;  
(2) the developer may not remove land from the commonhold which forms 
part of a unit unless the owner of that unit provides written consent;  
(3) any damage caused to the commonhold land by the developer should be 
remedied as soon as reasonably practicable; and  
(4) the developer may not exercise development rights if the works for which 
the right was granted have been completed (excluding the developer’s right to 
market units).  



 

  

 
 
 
We invite consultees’ views as to whether any further restrictions should be 
introduced on the use of development rights: in particular, whether a time 
limit should be imposed on the exercise of these rights (and if so, what this 
time limit should be).  
  
FPRA agree that the limitations on developers’ exercise of development rights 
should remain.  Whilst in principle it would be desirable that there should be a time 
limit on the exercise by the developer of those rights, what that time limit should be 
must surely be dependent on the scale and complexity of the development.    A 
possible solution might be to have a shortish time limit of, say 6 or 12 months and 
thereafter such longer period as may be reasonable.    
 
 Consultation Question 28.  
 
We provisionally propose that “anti-avoidance” provisions should be 
introduced to ensure that the developer does not attempt to secure a greater 
degree of control by:  
(1) taking powers of attorney from the purchasers (or seeking to control votes 
in any other way); or   
(2) attempting to control how unit owners vote by inserting terms in the 
purchase contracts.  
Do consultees agree?  
 
FPRA agree with proposal that there should be “anti-avoidance” provisions to 
prevent developers securing excessive levels of control. 
  
Consultation Question 29.  
 
We invite consultees’ views as to what advantages there are (if any) of the 
transitional period in the registration procedure for new commonhold 
developments.  
 
  
Consultation Question 30.  
 
We invite consultees’ views as to whether any requirements of company law 
(such as to make an annual confirmation statement, and to file accounts) 
should be relaxed for commonhold associations.  
 
FPRA would welcome a relaxation of the filing requirements of company law, both 
for commonhold associations and for FMCs.    However, we understand that these 
requirements are officially regarded as a price that must be paid for the benefit of 
limited liability.   We therefore suggest that in the absence of a relaxation, 
Companies House procedures could be made more commonhold-friendly.    When it 
has become apparent that that the filings have not taken place, the most likely 
reason will be that the director who normally dealt with this formality and  whose 
flat may very well have been the registered office has moved away or died and the 



 

  

need to appoint a successor has been overlooked. It is suggested that reminders be 
sent to all the directors, at their home addresses before striking off or other 
sanctions are imposed.   
  
Consultation Question 31.  
 
We invite consultees’ views as to whether there are particular difficulties in 
applying CVAs to commonhold associations.  
 
 
We invite consultees’ views as to whether the CVA procedure needs any 
adaptations to make it more relevant and effective in dealing with 
commonhold associations in financial difficulties.  
 
   
Consultation Question 32.  
 
We provisionally propose that it should not be possible for creditors directly to 
petition for a commonhold association to be wound-up, and a liquidator 
appointed. Instead, a petition could lead to the court appointing a 
commonhold administrator, who would carry out the necessary duties.  
Do consultees agree?  
 
We provisionally propose that a commonhold administrator should then be 
able to petition for the association to be wound-up only if the commonhold 
association is irretrievably insolvent.  
Do consultees agree?  
 
 
  
Consultation Question 33. 
 
We provisionally propose that the law should be clarified to ensure that there 
is a presumption that, on the insolvency of a commonhold association, a 
successor association should usually be appointed.  
Do consultees agree?  
 
We invite consultees’ views as to whether there are circumstances in which it 
would not be appropriate for the court to appoint a successor association and, 
if so, what these circumstances are.  
 
We provisionally propose that the court should have discretion as to whether 
to impose conditions for a successor association to be appointed.  
Do consultees agree?  
 
(1) what conditions might be imposed; and  
(2) if the court’s discretion is to be structured, what factors the court should 
take into account.  
 
 



 

  

 
 
  
 
  
Consultation Question 34.  
 
We provisionally propose that, if a liquidator is appointed to wind up a 
commonhold association, he or she should not be able to demand further 
contributions from the unit owners to reduce the level of indebtedness of the 
association.  
Do consultees agree?  
 
 
We provisionally propose that, if a liquidator is appointed to wind up a 
commonhold association, he or she should not be able to demand further 
contributions from the unit owners to make up for the shortfall in 
contributions from members who are bankrupt or from whom it is impossible 
to recover their contributions.  
Do consultees agree?  
 
 
  
Consultation Question 35.  
 
We provisionally propose that it should be possible for the CCS to impose 
restrictions on the short-term letting of units.  
Do consultees agree?  
 
 
We invite consultees’ views as to how to ensure that any restriction on short-
term letting does not prevent units being rented in the private or social rented 
sector. In particular:  
(1) in relation to the private rented sector, we invite views on whether any 
restriction imposed by a CCS should be confined to lettings made for less than 
six-months, or for any other specified period;  
(2) in relation to the social rented sector, we invite views on whether any 
restriction imposed by a CCS should not be able to apply to particular 
landlords, such as registered providers of social housing and housing 
associations, or whether there are other ways of ensuring that such lettings 
cannot be prohibited in the CCS.  
  
FPRA agrees that it should be possible for the CCS to impose restrictions on the 
short-term letting of units.   Short-term lettings are more consistent with holiday 
letting or other business use rather than residential use of the unit (i.e. use as the 
home of the unit owner or the tenant).    We believe that a restriction preventing 
lettings of less than six months would achieve this objective. 
   
 
 



 

  

Consultation Question 36.  
 
We provisionally propose that event fees should be prohibited within 
commonhold, except for any specific circumstances expressly permitted by 
statute.  
Do consultees agree?  
 
We invite consultees’ views as to whether an exception to the proposed 
prohibition on event fees should be made for specialist retirement properties 
within commonhold.  
 
We invite consultees’ views as to whether there are any other circumstances 
(apart from specialist retirement properties) in which event fees should be 
permitted within commonhold.  
 
FPRA suggest that any restriction on “event fees” should not prevent reasonable 
fees being charged to individual unit holders to meet the administrative the costs of 
the commonhold association in recording changes of ownership, lettings of units, or 
the making of alterations by the unit holder.   It is suggested that it would be unfair 
for such costs to have to be met out of the service charges paid by all the unit 
holders, including those who are not transferring or altering their units. 
  
Consultation Question 37.  
 
We invite consultees’ views as to whether any further restrictions should be 
put in place to limit which local rules may be added to the CCS.  
 
FPRA do not consider that any further restrictions should be put in place to limit 
which local rules may be added. 
 
Consultation Question 38.  
 
We provisionally propose that a higher threshold for amending the CCS should 
be introduced, which may apply to some or all local rules.  
Do consultees agree?  
 
(1) what voting threshold should be required to amend local rules;   
(2) when there should be a right to apply to the Tribunal in relation to 
amendments of the CCS; and   
(3) whether the threshold should be the same for amending all local rules, or 
whether rules should be differentiated. If consultees are of the view that rules 
should be differentiated, we invite views as to how the threshold for 
introducing a rule in an area on which the CCS is currently silent should be 
determined.  
  
FPRA agree that a higher threshold for amending the CCS should be introduced., 
and that this would be achieved by requiring the amendment to be made by Special 
Resolution.    The CCS may be regarded as analogous to the Articles of Association 
of a Company, the amendment of which requires a Special Resolution.    We 
consider that there should be a right to apply to the Tribunal in relation to 



 

  

amendments of the CCS, and that the existence of such a right would obviate the 
need for complication of legislating for some rules to be “entrenched”. 
  
Consultation Question 39.  
 
We provisionally propose that the mandatory provisions of the CCS should be 
contained in the regulations, but not be reproduced in the CCS.   
Do consultees agree?  
 
If so, we invite consultees’ views as to whether the directors of the 
commonhold association should be under a duty to provide copies of the most 
up-to-date standard provisions contained in the regulations, along with a copy 
of the CCS, to any new purchasers, and should provide copies of the updated 
standard provisions to all unit owners as and when changes are made.  
 
FPRA agree that, as matters stand, it is preferable that that the mandatory CCS 
should be contained in regulations rather than being reproduced in the CCS.   
However we doubt whether imposing a duty on the directors of commonhold 
associations, to provide up-to-date copies of standard provisions to unit owners is 
going to be useful or helpful.   Certainly, it will do nothing to persuade members of 
commonhold associations to act as directors.  No doubt, with the small number of 
commonhold schemes currently in place, the directors are well informed on the 
latest regulations.  But, if Commonhold is to become widespread, there will be many 
associations, especially small ones, where the directors do not have professional or 
business experience.   When the association is first formed the professional advisers 
will doubtless provide full documentation and advice on the regulations then in 
force, but it will be too much to expect lay directors to keep up to date with the 
latest mandatory CCS provisions contained in regulations which are unlikely to be 
particularly well publicised outside the professional and technical press. 
  
Consultation Question 40.  
 
Should our provisional proposals to introduce sections be implemented, we 
provisionally propose that it should be possible to add schedules to the CCS, 
where the rights and obligations applying to a specific section can be collated.  
Do consultees agree?  
 
Consultation Question 41.  
 
We invite consultees’ views as to whether there are any new terms, other 
than those we have asked about in this Consultation Paper, which should be 
added to the prescribed terms of the CCS (that is, rules which should apply to 
every commonhold, rather than local rules which can optionally be adopted by 
individual commonholds).  
 
FPRA are unable to suggest any new terms, other than those mentioned in the 
Consultation and listed in Appendix 6 in Appendix 6 of the Consultation which 
should be added to the prescribed terms of the CCS.     
  
 



 

  

Consultation Question 42.  
 
We provisionally propose that the procedure for the election of directors of a 
commonhold should be simplified, so that the prescribed articles of 
association provide that directors should be elected at a general meeting, and 
also may be coopted by the existing directors.  
Do consultees agree?  
 
FPRA agree that the prescribed articles should provide for directors to be elected at 
a general meeting, with provision for existing directors to coopt additional directors.   
However, it is suggested that such a coopted appointee should only hold office until 
the next following AGM at which the appointee may stand for election or choose to 
stand down. 
  
Consultation Question 43.  
 
We provisionally propose that, if a commonhold association cannot find 
members able and willing to serve as directors, and is also unwilling to 
appoint professional directors, any member of the association should be able 
to apply to a court or tribunal for professional directors to be appointed, who 
would then be paid by the association.  
Do consultees agree?  
 
We provisionally propose that, if members should be able to make such an 
application, then someone with a mortgage or other charge over a unit should 
also be able to do so.  
Do consultees agree?  
 
We provisionally propose that, if it should be possible for an application to 
appoint directors to be made, it should be heard by the First-tier Tribunal 
(Property Chamber) (in Wales, the Residential Property Tribunal).  
Do consultees agree?  
 
FPRA agree that, if a commonhold association cannot find members willing and able 
to serve as directors, and is also unwilling to appoint professional directors, any 
member of the association should be able to apply to a court or tribunal for 
professional directors to be appointed, who would then be paid by the association.    
We also agree that if members should be able to make such an application, then 
someone with a mortgage or other charge over a unit should also be able to do so.   
However, we suggest that the circumstances in which such applications have to be 
made will be unusual and possibly raise issues better dealt with by a Court.   If the 
application is made to the Tribunal, it is suggested that there should be a procedure 
for the application to be transferred by the Tribunal to a court if this is appropriate. 
  
Consultation Question 44.  
 
We invite consultees’ views as to whether a problem is likely to arise whereby 
a single investor, or a group of investors, who own a majority of units, run a 
block in their own interests in order to “squeeze out” other owners.  
 



 

  

If it is felt that problems are likely to arise, then we invite consultees’ views as 
to the following:  
(1) whether the concept of “persistent failure to comply with the CCS in some 
material respect”, offers a satisfactory basis upon which a court or tribunal 
could intervene on an application by a unit owner;  
(2) whether such applications should be made to the court or the Tribunal;  
(3) whether, the court or Tribunal should have the power to appoint directors, 
and to make the supplementary orders set out in paragraph 9.48 above, 
should they be required;  
(4) whether it would be necessary for the court or tribunal to exercise 
continuing supervision over the directors who were appointed; and  
(5) whether other solutions could be used to address the difficulty.  
 
FPRA  hope that it is not “likely” that the problem of a single investor, or a group of 
investors, who own a majority of units, running a block in their own interests in 
order to “squeeze out” other owners, will arise, but it is certainly possible that it will 
arise at some time and legislation should allow for this.     It is suggested that if the 
problem does arise the circumstances will be contentious, raising issues that will be 
better dealt with by the Court, rather than the Tribunal.   It would certainly be 
necessary for the Court or Tribunal to have the power to appoint directors , and 
make supplementary orders as suggested, and in some cases might need to 
exercise a continuing supervision.     It is suggested that this last  is something 
which the Court will be better able to undertake than the Tribunal. 
  
Consultation Question 45.  
 
We seek consultees’ views on whether their experience with other 
leaseholdercontrolled companies (Freehold Management Companies, 
Residents’ Management Companies and right to manage companies) leads 
them to believe that provisions for proxy voting may be abused, and, if so, in 
what way or ways.  
 
We further seek consultees’ views on whether any such abuses could be 
prevented or mitigated by:  
(1) a restriction on the number of proxy votes that any individual might hold; 
or  
(2) some other device (please specify).  
 
FPRA are not aware, from experience with leaseholder-controlled companies and 
right to manage companies, of provisions for proxy voting being likely to lead to 
abuse, nor do we feel that there should be any limit on the number of proxies held 
by any individual leaseholder.     The standard forms of proxy provide for the 
leaseholder to direct the proxy to vote in a particular way instead of granting a 
general proxy leaving him or her to decide how to vote.   
It is suggested that, in considering whether there should be any restrictions on the 
use of proxies, it should be remembered that voting by proxy does allow the views 
of members not able to be present to be taken into account.   This includes those 
whose flats are held as investments, as well as resident members who are unable to 
be present on the day of the meeting. 
  



 

  

Consultation Question 46.  
 
We provisionally propose that legislation should deem that the commonhold 
association has an insurable interest in the parts of the building which are 
owned by the unit owners.  
Do consultees agree?   
 
We provisionally propose that legislation should require the commonhold 
association to reinstate or rebuild (as appropriate) the whole of a horizontally 
divided building – including the parts owned by the unit owners – in order to 
satisfy the indemnity principle within insurance law.  
Do consultees agree?  
 
We invite consultees’ views as to whether any other legal difficulties would 
arise in arranging buildings insurance for commonholds which have not been 
addressed by these proposals.  
 
FPRA agree that legislation should confirm that the commonhold association has an 
insurable interest in the parts of the building which are  owned by the unit owners. 
As regards the question in 17.78, we question whether legislation must categorically 
require the commonhold association to reinstate or rebuild (as appropriate) the 
whole of a horizontally divided building – including the parts owned by the unit 
owners – in order to satisfy the indemnity principle within insurance law.  We do not 
have direct experience of the issues that might arise if a block of flats is totally 
destroyed.   However, it is not difficult to envisage that there might be 
circumstances where very major repairs or rebuilding might not be appropriate.   
For example, suppose the block were located in a place where it was known that it 
was likely to be acquired for demolition so that the site could be used for some 
infrastructure project, or the block was old fashioned, and any rebuilding would 
sensibly be very different, perhaps containing many more flats.   The sensible 
answer might be for the existing commonhold association to be wound up, with the 
insurance proceeds and sale proceeds resulting from disposal the now vacant 
freehold, being distributed by the association to its members. Long leases of flats 
usually allow for the possibility of rebuilding or repair not being able to be carried 
out, and the legislation should also allow for this. 
  
Consultation Question 47.  
 
We provisionally propose that the CCS should be amended so as to require 
that either a copy of the buildings policy and schedule, or sufficient details of 
it, should be supplied to all unit owners on or before they acquire a unit, and 
whenever the terms of the policy change.  
Do consultees agree?  
 
We provisionally propose that the commonhold association should confirm to 
unit owners and their mortgage lenders that the insurance is in existence on 
an annual basis, and when reasonably required at other times.  
Do consultees agree?  
 
  



 

  

 
  
 
  
  
Consultation Question 48.  
 
We invite consultees’ views as to whether public liability insurance (that is, 
insurance against liability as an occupier and also as a property owner) is 
likely to be generally available for commonhold associations.  
 
If it is generally available, we provisionally propose that details of minimum 
cover, permissible exclusions and excesses, and so on, should be prescribed in 
regulations to be made by the Secretary of State.  
Do consultees agree?  
 
FPRA understand that public liability insurance is available for leaseholder -owned 
freehold and management companies, whose position is analogous to that of a 
commonhold association.   If the insurance market is unable to accommodate 
commonhold associations in the same way the reinvigoration of commonhold would 
be likely to be stopped before it starts.    We question whether any regulation is 
required, beyond that which already applies to leaseholder -owned companies. 
 
Consultation Question 49.  
 
We provisionally propose that the commonhold community statement should 
contain an express power for the commonhold association to take out 
directors’ and officers’ insurance.  
Do consultees agree?  
  
FPRA strongly agree the commonhold community statement should contain an 
express power for the commonhold association to take out directors’ and officers’ 
insurance and consider that without such insurance being in force it is likely to be 
difficult to persuade members to act as directors. 
  
Consultation Question 50.  
 
We provisionally propose that the provisions in the prescribed commonhold 
community statement requiring the repair of the common parts should be 
extended to require also “renewals”; that is, the replacement of “like with 
like” if something should be beyond economic repair.  
Do consultees agree?  
 
We provisionally propose that the installation of adequate thermal insulation 
should be deemed to be a repair.  
Do consultees agree?  
 
We provisionally propose that it should be possible for the repairing 
obligations required by the CCS to be supplemented by a local rule requiring a 
higher standard of repair, if appropriate.  



 

  

Do consultees agree?  
 
We provisionally propose that, with horizontally-divided buildings (so 
including all flats), matters relating to the internal repair of units should be 
left to local rules.  
Do consultees agree?  
 
We provisionally propose that with vertically-divided buildings (that is, all 
houses, whether detached, semi-detached or terraced) all matters relating to 
repair (whether internal or external) of the units should be left to local rules.  
Do consultees agree?  
 
FPRA agree that the provisions in the prescribed commonhold community statement 
requiring the repair of the common parts should be extended to require also 
“renewals”; that is, the replacement of “like with like” if something should be 
beyond economic repair and that the installation of adequate thermal insulation 
should be deemed to be a repair.   
FPRA also agree that it should be possible for the repairing obligations required by 
the CCS to be supplemented by a local rule requiring a higher standard of repair as  
appropriate and that that, with horizontally-divided buildings (so including all flats), 
matters relating to the internal repair of units should be left to local rules.  
 
Consultation Question 51.  
 
We invite consultees’ views as to whether rights of entry are best left to local 
rules, or whether rights of entry should be prescribed.  
 
If rights of entry are prescribed, we invite consultees’ views as to whether it is 
necessary to make a distinction between different types of buildings.  
 
If it is necessary to distinguish between different types of building,   
(1) whether the distinction should be between those that are horizontally 
divided, and those that are vertically-divided; and  
(2) if some other distinction is more appropriate, what that should be.  
 
We invite consultees’ views as to what, in each case, the appropriate rights of 
entry would be.  
 
FPRA feel that it may well be best if rights of entry are left to local rules. Legal 
advisers will no doubt have experience of drafting appropriate provisions for 
leasehold flats, and there seems to be no reason to suppose that commonhold will 
raise separate issues.    If rights of entry are to be prescribed then, at least for flats, 
they will need to be drawn widely, as to the purposes and as to the potential 
entrants, to include the owners and occupiers of other units (including, but not 
limited to the adjoining units), as well as the association, and as to the purposes to 
include access for purposes, such as repairs or alterations , or provision of services  
relating to any part of the commonhold.   The following is an extract from a 
provision in a flat lease  
“ Permit the Landlord and each tenant of a flat in the Building or any immediately 
adjoining Building currently comprised in Title Number XXXX with or without 



 

  

workmen and all other persons authorised by any of them at all reasonable times by 
appointment (but at any time in case of emergencies) during the Term to enter into 
and upon the Demised Premises or any part thereof for the purpose of repairing or 
altering any part of the Building or executing repairs or alterations to any adjoining 
or contiguous premises or for the purpose of making repairing maintaining 
supporting rebuilding cleansing lighting or keeping in good order and condition the 
Common Parts and all roofs foundations damp courses tanks sewers drains pipes 
cables watercourses gutters wires party or other structures or other conveniences 
belonging to or serving or used for the Building or any part thereof and also for the 
purpose of laying down maintaining repairing and testing drainage gas and water 
pipes and electric wires and cables and for similar  purposes and also for the 
purpose of cutting off water to the Demised Premises or any other premises in the 
Building in respect whereof the tenant or occupier shall have made default in paying 
his share of the water rate the Landlord or the tenant so entering or authorising 
entry (as the case may be) making good all damage occasioned to the Demised 
Premises”. 
  
Consultation Question 52.  
 
We provisionally propose that the commonhold community statement should 
be amended to provide that alterations to the common parts which are 
incidental to internal alterations made by a unit owner to his or her own unit 
should not require the consent of the members by an ordinary resolution.  
Do consultees agree?  
 
We provisionally propose that the giving of consent to such proposals should 
be delegated to the directors.  
Do consultees agree?  
 
We invite consultees’ views as to whether:  
(1) “minor alterations to the common parts” should be defined as we have 
outlined at paragraph 9.137 above; or   
(2) some other criterion could be adopted to distinguish minor alterations 
from those which should continue to require the consent of an ordinary 
resolution by the members.  
 
FPRA agree that the commonhold community statement should be amended to 
provide that alterations to the common parts which are incidental to internal 
alterations made by a unit owner to his or her own unit should not require the 
consent of the members by an ordinary resolution that the giving of consent to such 
proposals should be delegated to the directors. 
The consultation discussion does show that it may be difficult to provide a general 
definition of what constitute “minor” alterations.  A possible solution might be to 
leave the decision on all alterations to the directors, with a requirement that notice 
be given to the owners of adjoining units inviting them to raise any concerns with 
the directors before a decision is made.  
  
 
 
 



 

  

Consultation Question 53.  
 
We invite consultees’ views as to whether existing long-term contracts have 
been a problem which leaseholders have encountered.  
 
If they have, then we further invite leaseholders to let us have examples.  
  
 
Consultation Question 54.  
 
We provisionally propose that commonhold associations should be given the 
right, within a set period from the date when the unit owners take effective 
control of the commonhold association, to cancel contracts which were 
entered into by the association before that date. (It would be necessary to 
define these terms so as to exclude the scenario where the units were “sold” 
to associates of the developer).  
Do consultees agree?  
 
We provisionally propose that a “long-term contract” should be defined as a 
contract which must run for more than 12 months.  
Do consultees agree? If not, what longer or shorter period would be 
appropriate?  
 
We provisionally propose that a commonhold association should have to 
exercise this right within six months from the commonhold coming under the 
effective control of the unit owners (being actual “arms-length” purchasers of 
the units).  
Do consultees agree? If not, what longer or shorter period would be 
appropriate?  
  
 
Consultation Question 55.  
 
We invite consultees’ views as to the difficulties that can arise when the long-
term contract includes the hire of equipment which remains the property of 
the contractor and which they have reserved the right to remove if the 
contract should be terminated. We would appreciate any examples of 
contracts involving the hire of equipment, or of long-term contracts generally, 
that consultees are able to provide.  
 
  
Consultation Question 56.  
 
We provisionally propose that the proposed contributions to shared costs 
should require the approval of the members of the commonhold association. 
This approval would generally be given by a resolution passed in a general 
meeting, though it could be passed by the written procedure.  
Do consultees agree?  
 



 

  

We provisionally propose that this approval should be given by an ordinary 
resolution (over 50% majority), rather than by a special resolution (at least 
75% majority).  
Do consultees agree?   
 
We invite consultees’ views as to the suggestion that if the proposed level of 
contributions failed to secure approval, the level of contributions required in 
the previous financial year should continue to apply.  
 
We invite consultees’ alternative proposals to address the issue of what 
should happen if the directors’ proposed level of commonhold contributions 
fail to obtain approval.  
 
FPRA agree that the proposed contributions to shared costs should require the approval 
of the members of the commonhold association, given by a resolution passed in a 
general meeting, or by the written procedure.   We agree that this approval should be 
given by an ordinary resolution (over 50% majority), rather than by a special resolution 
requiring at least a 75% majority. 
In the event that the directors proposals are not accepted, we feel that the proposal 
that payments would continue at the same level as in the preceding year represents 
a practical solution, hopefully giving the directors and the members of the 
association an opportunity to reconcile their differences.  
  
Consultation Question 57.  
 
We provisionally propose that it should be possible for the CCS to include, as a 
local rule, an index-linked “cap” on the amount of expenditure which could be 
incurred on the cost of improvements.  
Do consultees agree?  
 
We provisionally propose that it should be possible for the CCS to include, as a 
local rule, an index-linked “cap” on the amount of expenditure which could be 
incurred annually on the cost of “enhanced services”, as described in 
paragraph 10.40(1).  
Do consultees agree?  
 
We provisionally propose that if a CCS contained such a “cap”, then it could be 
removed only with the unanimous consent of the unit owners, or with the 
support of 80% of the available votes, and the approval of the Tribunal.  
Do consultees agree?  
 
We provisionally propose that any application by a unit owner to challenge 
proposed expenditure should be made before it was incurred, and expenditure 
should not be open to challenge later.  
Do consultees agree?  
 
 FPRA agree that any application by a unit owner to challenge proposed expenditure 
should be made before it was incurred, and expenditure should not be open to 
challenge later.  We are less certain about the suggestion, that the CCS should 
impose an index-linked “cap” on the improvement or enhanced service costs.    



 

  

Experience suggests that, especially in times of economic stringency, there will be 
pressure on directors to spend too little, especially on repairs, rather than too much.  
Moreover, there is the problem that such provisions are difficult to draft in a simple 
and concise way.    There is also the problem of selecting a suitable index.   
Notoriously, property values and building costs do not move in step with the Retail 
Price Index, which is normally used in such provisions because it is at least well 
established and well publicised.   Economists and statisticians can construct 
specialised indices, but is this route appropriate for the directors and members of 
commonhold associations?    Rather than have a cap, which must be strictly 
obeyed, or removed completely by a complex procedure, it is suggested if there is a 
cap that the association be empowered to exceed the cap limit in a particular year, 
by ordinary resolution.  
  
Consultation Question 58.  
 
We provisionally propose that it should be compulsory for a commonhold 
association to have some form of reserve fund.  
Do consultees agree?  
 
We provisionally propose that the scheme for the financing of the 
commonhold should continue to distinguish between contributions for shared 
(current) expenditure, and contributions to the reserve fund or funds.   
Do consultees agree?  
 
We provisionally propose that no minimum annual contribution towards the 
reserve fund should be specified.  
Do consultees agree?  
 
We invite consultees who do not agree to suggest how a requirement for 
minimum contributions might operate.  
 
We provisionally propose that the directors of commonhold associations 
should be able to set up such designated reserve funds as they see fit.  
Do consultees agree?  
 
We provisionally propose that it should also be possible for the members of a 
commonhold association to require, by ordinary resolution, that a designated 
reserve fund or funds should be set up.  
Do consultees agree?  
 
We provisionally propose that designated reserve funds should be protected 
from enforcement action by creditors, unless their claim relates to the specific 
purpose for which the designated reserve fund was set up.   
Do consultees agree?  
 
We provisionally propose that designated reserve funds should continue to 
receive equivalent protection if the commonhold association should be subject 
to insolvency proceedings.  
Do consultees agree?  
 



 

  

We provisionally propose that it should be possible to change the designation 
of a designated reserve fund only by a resolution supported by 80% of the 
members, and with the approval of the Tribunal.  
Do consultees agree?  
 
We invite consultees’ views as to whether the directors (or the members in a 
general meeting) should be able to “borrow” from a reserve fund in order to 
meet a shortfall in meeting other expenditure, and, if so, what safeguards, if 
any, would be appropriate.  
 
We provisionally propose that the proposed annual contributions to the 
reserve fund or funds should be approved by the members in the same way as 
the contributions to current expenditure, and, if possible, at the same time.  
Do consultees agree?  
 
FPRA agree with the proposals in 17.111 to 17.113 inclusive and with the proposal 
in 17.121 that the proposed annual contributions to the reserve fund or funds 
should be approved by the members in the same way as the contributions to 
current expenditure, and, if possible, at the same time. 
 
 In principle we also agree with the proposals in 17.115 and 17.116 as to the 
respective rights of the directors, and the members in general, to set up reserve 
funds.     We are less certain that, in relation to external creditors, it is right to 
regard the creation of reserve funds as amounting to more than a form of internal 
“piggy bank” accounting between the members.     External creditors, particularly in 
the case of insolvency, might well feel that all the funds held by the company 
should be available to satisfy them.    
 
Subject to consideration of the position of external creditors we agree that   the 
directors (or the members in a general meeting) should be able to “borrow” from a 
reserve fund in order to meet a shortfall in meeting other expenditure, without 
further safeguards.  We similarly suggest that, to alter the designation of reserve 
funds, it would be sufficient to have a special resolution of the company, without 
the need to trouble the Tribunal unless members object.     We think that it is 
possible that, with a newly established commonhold, especially one which was 
formed directly from a commercially owned freehold rather than an established 
leaseholder-owned freehold, there could be a temptation to set up all sorts of 
reserve funds for purposes which are later seen to be impracticable, unnecessary or 
unfashionable and that there should be a simple and straightforward way of 
rationalising them.    
 
Consultation Question 59.  
 
We provisionally propose that it should be possible to allocate to individual 
units within a commonhold different percentages that it must contribute 
towards different “heads” of cost.   
Do consultees agree?  
 



 

  

We invite consultees’ views as to whether each commonhold should have total 
flexibility in how different costs are allocated, or whether there should be any 
limitations on their ability to do so.  
 
FPRA agree that it should be possible to allocate to individual units within a 
commonhold different percentages that it must contribute towards different “heads” 
of cost. 
  
Consultation Question 60.  
 
We provisionally propose to retain the possibility of varying the percentage of 
expenditure allocated to each unit, by amending the CCS by special resolution. 
Such amendments would remain subject to a unit owner’s right not to have a 
significantly disproportionate amount of the contributions to shared costs, or 
the reserve funds, allocated to his or her unit.  
Do consultees agree?  
 
We invite consultees’ views as to whether:   
(1) it is likely to be fair and workable to consider any proposed variations to 
contributions to shared costs, and the reserve funds, on the basis that the 
originally allocated percentage was fair; and   
(2) safeguards need apply only if the allocated percentage is altered.  
 
We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in purely 
residential commonholds.  
 
We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in 
commonholds which include (a) commercial and residential units and (b) 
commercial units of different kinds. If not, we invite views on alternative 
methods.  
 
FPRA agree, as noted in the consultation, that the percentage of the contributions to 
service charges and contributions to reserves payable by the individual units within 
a commonhold must come to 100%.    It is axiomatic that if the percentages paid by 
one or more units are reduced, then the percentages payable by one or more other 
units must be increased to ensure that the percentages of all the units still total 
100%.   In view of this, it is suggested that the possibility of varying the percentage 
of expenditure allocated to each unit, by amending the CCS by special resolution is 
likely to prove troublesome.   We note that the provisions of the present 
commonhold legislation allowing service charge percentages of individual units to 
be varied are said not to have led to any problems, but this may because there are 
few commonholds, and perhaps it has not been felt necessary to make use of these 
provisions.   No doubt those whose percentages are reduced will approve of such a 
resolution, but members whose percentages are increased are likely to be deeply 
resentful, and this will be understandable.   They price they paid for the unit will 
have reflected the percentage of the service charge borne by the unit at the time of 
the purchase, and this well be regarded as a permanent feature of the property, like 
the boundaries.   This emphasises the importance of ensuring that the service 
charges and contributions are shared appropriately from the inception of the 



 

  

commonhold.    In general terms, internal floor area does seem to offer a 
satisfactory default basis on which to allocate financial contributions in purely 
residential commonholds.  We do not feel able to comment on an appropriate basis 
for allocating charges where there are both commercial and residential properties 
  
Consultation Question 61.  
 
We provisionally propose that the current scheme for the issue of a 
Commonhold Unit Information Certificate (“CUIC”) on the sale of a unit should 
in its essentials be retained.  
Do consultees agree?  
 
We invite consultees’ views as to whether the possibility of further 
contributions (emergency contributions, or contributions to the reserve fund 
or funds) falling due after the issue of a CUIC is likely to present practical 
problems to conveyancers.  
 
We provisionally propose that, once a CUIC has been issued, an incoming unit 
owner should not be liable for further contributions which fall due, unless the 
commonhold association or its agent has notified the current owner’s 
conveyancers of the further liabilities.  
Do consultees agree?  
 
We provisionally propose that the maximum fee for a commonhold association 
to issue a CUIC should be set by regulation, and kept under review.  
Do consultees agree?  
 
We invite consultees’ views as to whether the lack of any sanction or 
convenient remedy for the failure on the part of the commonhold association 
to issue a Commonhold Unit Information Certificate within the prescribed 14-
day period is likely to cause problems in practice.  
 
We further invite consultees’ views on how best this may be resolved.  
 
We invite consultees’ views as to whether a Commonhold Unit Information 
Certificate should be conclusive once issued; or whether it should be possible 
for it to be amended if an error is spotted after it has been issued.  
 
We further invite consultees’ views on what problems would arise in practice 
if a Commonhold Unit Information Certificate could be amended; and on how 
these might be addressed.   
 
Consultation Question 62.  
 
We invite consultees’ views as to whether the need for unit owners to obtain 
the consent of their mortgage lender to support the commonhold association 
granting a fixed or floating charge is likely to be a significant difficulty in 
raising emergency funding.  
 



 

  

If consultees consider that there might be difficulties, we invite views on what 
measures could be put in place to alleviate these difficulties, including 
whether the Tribunal should be able to override a mortgage lender’s refusal to 
give consent.  
 
Consultation Question 63.  
 
We provisionally propose that express provision should be made for a 
commonhold association to grant a floating charge.   
Do consultees agree?  
 
We provisionally propose that a charge over the common parts or a floating 
charge should only be able to be granted when either:  
(1) The unit owners unanimously consent to the charge: or  
(2) 80% of the unit owners consent to the charge, and approval is obtained 
from the First-tier Tribunal (Property Chamber) or the Residential Property 
Tribunal Wales.   
Do consultees agree?  
 
 
Consultation Question 64.  
 
We provisionally propose that it should be possible for a commonhold 
association (having obtained the requisite consent) to grant a charge over 
part of the common parts. Where such a charge is granted, the part of the 
common parts so charged may be registered with a separate title number.  
Do consultees agree?  
  
 
Consultation Question 65.  
 
We provisionally propose making an exception to the prohibition on 
residential leases over seven years, and leases granted at a premium, for 
shared ownership leases which contain the fundamental clauses prescribed by 
Homes England in England or the Welsh Government in Wales.   
Do consultees agree?  
 
 
Consultation Question 66.  
 
We provisionally propose that in new commonhold developments, the model 
shared ownership lease should require the shared ownership leaseholder to 
comply with all terms of the CCS.   
Do consultees agree?  
 
 
We provisionally propose that shared ownership leaseholders in new 
commonhold developments should be able to exercise all the votes of the 
commonhold association in place of the shared ownership provider, apart 



 

  

from a decision to terminate, which should be exercised jointly with the 
provider.   
Do consultees agree?  
 
We provisionally propose that shared ownership leaseholders in new 
commonhold developments should not have the same statutory rights as 
other leaseholders to challenge service charge costs or to be consulted on 
works and contracts exceeding a certain amount.  
Do consultees agree?  
 
We provisionally propose that, in new commonhold developments, on 
purchasing 100% of the value of the commonhold unit, the shared ownership 
leaseholder should be transferred the commonhold title of the unit and should 
become a member of the commonhold association.  
Do consultees agree?  
 
  
Consultation Question 67.  
 
We provisionally propose that in a building which has converted to 
commonhold, the shared ownership provider should have voting rights in the 
commonhold association. Delegation of voting rights to the shared owner will 
be possible on a voluntary basis, but not mandatory.  
Do consultees agree?  
 
We provisionally propose that, in a building which has converted to 
commonhold, the staircasing provisions of any existing shared ownership 
leases should continue to operate in the same way. On staircasing to 100%, 
the shared owner will therefore remain a leaseholder.  
Do consultees agree?  
 
We provisionally propose that after having staircased to 100% of the value of 
the leasehold flat, the shared ownership leaseholder should have a statutory 
right to purchase the commonhold unit and become a member of the 
commonhold association.  
Do consultees agree?  
 
 
Consultation Question 68.  
 
We invite consultees’ views as to whether an exception to the ban on 
residential leases over seven years is needed to accommodate better 
community land trusts and co-operatives within the commonhold model.  
 
 
Consultation Question 69.  
 
Aside from shared ownership leases, community land trusts and housing 
cooperatives, are consultees aware of any other forms of affordable housing 



 

  

which it is not possible, or would be difficult, to accommodate in the current 
commonhold system?  
 
 
Consultation Question 70.  
 
We provisionally propose that an exception to the prohibition on residential 
leases of over seven years or granted at a premium should be made for lease-
based home purchase plans regulated by the Financial Conduct Authority.   
Do consultees agree?  
 
 
Consultation Question 71.  
 
We provisionally propose that customers of lease-based home purchase plans 
in new commonhold developments should not have the same statutory rights 
as other leaseholders to challenge service charge costs or to be consulted on 
works and contracts exceeding a certain amount.  
Do consultees agree?  
 
  
Consultation Question 72.  
 
We ask consultees for their views and experience of how the relationship 
between a bank and a customer who is purchasing property through a lease 
based home purchase plan is, or can be, preserved following a collective 
enfranchisement.  
 
  
Consultation Question 73.  
 
We provisionally propose that the commonhold association should not be able 
to prevent a unit owner or tenant from pursuing direct legal action against 
another unit owner or tenant. Instead, the association should have the right 
to notify the unit owner or tenant that it reasonably considers the claim to be 
frivolous, vexatious or trivial or that the matter complained of is not a breach 
of the CCS.  
Do consultees agree?  
 
FPRA agree that the commonhold association should not be able to prevent a unit 
owner or tenant from pursuing direct legal action against another unit owner or 
tenant and that instead the association could have the right to notify the unit owner 
or tenant that it reasonably considers the claim to be frivolous, vexatious or trivial 
or that the matter complained of is not a breach of the CCS.    Having said this, 
directors of commonhold associations will need to be aware of the risks of becoming 
involved in what may essentially be disputes between neighbours, quite possibly 
fuelled by deeply felt but obscure (to third parties) personal motives.   Rather than 
express a view as to the frivolity, vexatiousness or triviality of the complaint, the 
wise course for the association may be to ascertain whether there has been a 
breach of the CCS which is serious enough to require action by the association, and 



 

  

if not advise the complainant of the alternative routes for resolution of disputes 
between members of the association. 
  
Consultation Question 74.  
 
We provisionally propose that a failure to use the forms which accompany the 
commonhold dispute resolution procedure, or forms to the same effect, should 
not automatically prevent a claim from progressing.   
Do consultees agree?  
 
  
Consultation Question 75.  
 
We provisionally propose that referral to an ombudsman should not be a 
mandatory part of commonhold’s dispute resolution procedure. Instead, it 
could be used on an optional basis, instead of, or alongside, other forms of 
alternative dispute resolution.   
Do consultees agree?  
 
We provisionally propose that membership of an approved ombudsman 
scheme should no longer be a requirement for commonhold associations, and 
that, instead, commonhold associations should be able to decide whether or 
not to become a member of an ombudsman scheme.  
Do consultees agree?  
 
FPRA agree that referral to an ombudsman should not be a mandatory part of 
commonhold’s dispute resolution procedure. Instead, it could be used on an 
optional basis, instead of, or alongside, other forms of alternative dispute resolution 
and that commonhold associations should be able to decide whether or not to 
become a member of an ombudsman scheme. 
 
Consultation Question 76.  
 
We provisionally propose that, where the dispute resolution procedure has not 
been followed, any court or tribunal, which subsequently considers the 
dispute, should have full discretion to disregard the non-compliance, or to 
order the parties to take any steps it considers appropriate, in accordance 
with its general case management powers.   
Do consultees agree?  
 
FPRA agree that, where the dispute resolution procedure has not been followed, 
any court or tribunal, which subsequently considers the dispute, should have full 
discretion to disregard the non-compliance, or to order the parties to take any steps 
it considers appropriate, in accordance with its general case management powers. 
 
Consultation Question 77.  
 
We invite consultees’ views as to whether the current commonhold dispute 
resolution procedure should be transferred to a pre-action protocol.  
 



 

  

 
 
  
Consultation Question 78.  
 
We provisionally propose that the jurisdiction of the First-tier Tribunal 
(Property Chamber) in England and the Residential Property Tribunal Wales 
should be extended to cover disputes arising within a commonhold.   
Do consultees agree?  
 
In view of the FPRA response to Question 73 above, we wonder whether the 
Tribunal should be invited to rush in to resolve disputes between commonhold 
members, where we have suggested that commonhold association directors should 
fear to tread. Tribunal members have experience and knowledge of property law, 
and property management and this knowledge is invaluable in dealing with the 
issues that will arise between the commonhold association representing the 
collective interest and the individual member. Disputes between individual unit 
owners are likely to involve fact finding exercises which will not make the best use 
of the Tribunal’s technical expertise. Moreover, the nature of such disputes is that, if 
they have not been able to be resolved informally, they may require remedies which 
only the Court can grant. 
 
  
Consultation Question 79.  
 
We invite consultees’ views as to whether the prescribed CCS should include a 
provision that, where a unit owner or tenant breaches the rules of the CCS, 
the unit owner, or tenant, should be required to indemnify the other unit 
owners and the commonhold association for any losses they reasonably incur 
as a result of the breach.  
  
FPRA suggest that the position should remain as at present, so that this type of 
indemnity may be included in the CCS, and in most cases probably should be, but 
should not be a prescribed term. 
   
Consultation Question 80.  
 
Elsewhere in this Consultation Paper we provisionally propose that it should 
be possible for a unit owner (or owners) to apply to the First-tier Tribunal 
(Property Chamber) in England or the Residential Property Tribunal Wales to 
challenge a decision of the commonhold association in the following 
circumstances:  
(1) Where the commonhold association approves a budget, which will result in 
costs above a threshold (set in the CCS) being incurred on works or enhanced 
services;  
(2) Where the minority are outvoted on a decision to vary the local rules of 
the CCS;  
(3) If the directors of the association delegate powers to a committee which 
has been set up to represent a section of the commonhold, and the unit 



 

  

owners in the section wish to prevent the directors revoking or amending 
these powers;  
(4) Where the unit owner, or owners, are opposed to the introduction of a new 
section or the combination of two or more sections.  
 
We invite consultees’ views as to whether there are any other circumstances 
in which it would be appropriate to provide a unit owner (or owners) with a 
right to challenge a decision taken by the commonhold association.  
 
   
Consultation Question 81.  
 
We invite consultees’ views as to the extent to which the following factors 
should be taken into account by the First-tier Tribunal (Property Chamber) 
and the Residential Property Tribunal Wales when deciding whether or not to 
grant a remedy to a unit owner who challenges a decision taken by the 
commonhold association:  
(1) Whether or not the unit owner(s) making the application voted against the 
decision complained of, or had a good reason for not doing so.   
(2) Whether the decision complained of needs to have a particular impact on 
the unit owner (or owners) and if so, what degree of impact.   
(3) The reason behind the decision taken by the commonhold association, for 
example, whether the decision is in the best interests of the commonhold 
and/or is proportionate to the impact on the unit owner in question.   
17.165 We also invite consultees’ views on whether the same factors would 
be relevant in all of the circumstances set out in Consultation Question 80 
where a unit owner may have the right to apply to the First-tier Tribunal 
(Property Chamber) or the Residential Property Tribunal (Wales).  
 
  
Consultation Question 82.  
 
We provisionally propose that on an application by a unit owner challenging a 
decision of the commonhold association, the First-tier Tribunal (Property 
Chamber) or the Residential Property Tribunal (Wales) should be able to allow 
the decision to stand or annul the decision. If the First-tier Tribunal (Property 
Chamber) or the Residential Property Tribunal (Wales) allows the decision to 
stand, we propose that the Tribunal should be able to attach conditions to its 
decision.   
Do consultees agree?  
 
  
Consultation Question 83.  
 
We invite consultees’ views as to whether the commonhold association should 
be provided with enhanced powers to address non-financial breaches of the 
CCS.  
If so, what should these powers be?  
 



 

  

FPRA do not consider that the commonhold association should be provided with 
enhanced powers to address non-financial breaches of the CCS.  The examples of 
the powers available in other jurisdictions appeared to be of a punitive nature, 
going beyond compensation for loss or damage or the cost of putting things right.    
We suggest that such powers would be more properly exercised by a court rather 
than a private association, and then only for contravention of a statute or other 
public law rather than the terms of a private agreement. 
 
  
Consultation Question 84. 
 
We provisionally propose that a statutory cap should be introduced on the 
rate of interest which may be charged by the commonhold association on late 
payments of commonhold contributions.   
Do consultees agree?  
 
 
Consultation Question 85.  
 
We provisionally propose that a commonhold association should have an 
automatic statutory charge over commonhold units for the payment of 
commonhold costs.   
Do consultees agree?  
 
We provisionally propose that if the commonhold association has an 
automatic statutory charge over commonhold units for the payment of 
commonhold contributions, this charge should take priority over all other 
charges (such as a mortgage over the property).  
Do consultees agree?  
  
FPRA agree that a commonhold association should have an automatic statutory 
charge over commonhold units for the payment of commonhold costs and this 
charge should take priority over all other charges (such as a mortgage over the 
property). 
  
Consultation Question 86.  
 
We provisionally propose that, before taking action to enforce a charge over a 
commonhold unit, the commonhold association should be required to follow a 
preaction protocol. We envisage that the protocol will require the association 
to provide prescribed information to the defaulting unit owner and make 
reasonable attempts to agree a repayment plan.   
Do consultees agree?   
 
We invite consultees’ views as to what steps the association should be 
required to take as part of this protocol.  
 
We provisionally propose that where the commonhold association wishes to 
enforce a charge over a commonhold unit by selling the unit, it should always 
be necessary for the association to apply to court for an order for sale.   



 

  

Do consultees agree?  
 
We provisionally propose that the court should only be able to order the sale 
of a unit where the amount owing to the commonhold association exceeds a 
certain amount.   
Do consultees agree?  
 
We invite consultees’ views as to what this amount should be and on what 
factors the court should take into account when deciding whether to order the 
sale of a unit.  
 
We provisionally propose that where the sale of a unit is ordered, the court 
should appoint a receiver to sell the unit and distribute the proceeds of sale.  
Do consultees agree?  
 
We provisionally propose that where a receiver is appointed to sell a 
commonhold unit, the receiver should distribute the proceeds of sale in the 
following way.   
(1) The receiver should be paid his or her costs of arranging the sale of the 
property.   
(2) The commonhold association should be repaid any outstanding amounts of 
commonhold contributions, plus any interest and costs awarded by the court.  
(3) Any other party who has an interest secured against the unit, such as a 
mortgage lender, should be repaid.  
(4) Any remaining amount should then be returned to the defaulting unit 
owner.   
   
Do consultees agree?  
 
We provisionally propose that any tenancies granted out of a unit should 
continue to exist following an order for sale.   
Do consultees agree?  
  
  
Consultation Question 87. 
 
We provisionally propose that voluntary termination of a commonhold should 
be possible with either:  
(1) unanimous support; or   
(2) the support of 80% of the available votes plus the approval of the court.  
Do consultees agree?   
 
We provisionally propose that on an application for voluntary termination the 
court should have discretion to decide whether to allow the voluntary 
termination to take place, as well as the terms on which it may do so.  
Do consultees agree?  
 
If the court has discretion as to whether to allow voluntary termination, We 
invite consultees’ views as to the following issues:   



 

  

(1) whether it would be useful to include factors to guide the court’s 
discretion;  
(2) whether the factors mentioned in paragraph 15.52 should be taken into 
account;  
(3) whether the court should be directed to consider the amount of support 
there is for voluntary termination over and above the 80% required; and  
(4) whether others should also be included.  
 
We invite consultees’ views as to whether increasing the role of the court 
would sufficiently address the issue of the final terms of the termination 
statement not being acceptable to those who supported the termination 
resolution.  
 
We provisionally propose that an application for voluntary termination should 
be heard by the court (rather than by the First-tier Tribunal (Property 
Chamber), or in Wales the Residential Property Tribunal Wales).   
Do consultees agree?  
 
 
  
Consultation Question 88.  
 
We provisionally propose that where a commonhold is divided into sections, 
any vote on voluntary termination would need to be taken in sections, and 
whether it was unanimous or received at least 80% support would have to be 
determined by section.  
Do consultees agree?  
 
Where a commonhold is not divided into sections, we provisionally propose 
that it should be possible for part of the commonhold to be reconstituted 
following voluntary termination.  
Do consultees agree?  
 
We provisionally propose that reconstitution should require 100% support of 
the unit owners in the part to be reconstituted, or at least 80% support and 
an application to the court.  
Do consultees agree?  
 
  
Consultation Question 89.  
 
We provisionally propose that if any statute provides that a landlord should be 
entitled to recover possession of a property if he or she can prove an intention 
to demolish or reconstruct the building, such a requirement should also be 
satisfied if it can be proved that the commonhold association has that 
intention.  
Do consultees agree?  
 
 



 

  

We invite consultees’ views as to what further provision, if any, should be 
made to address the position of tenants on voluntary termination of the 
commonhold.  
  
FPRA understand that the purpose of commonhold is, as far as possible to give the 
owner of a flat what will effectively be a freehold.   It is possible that a freehold 
house may be sold on terms that the original owner may re-acquire it for 
redevelopment, but this is unusual and would be likely to make the house difficult 
to sell thereafter.   We suggest that to give a commonhold association the right to 
take possession of units demolish or reconstruct the building is inconsistent with the 
unit owner’s rights as a freeholder.  We do not think it appropriate for a 
commonhold association to have this right.  
   
Consultation Question 90.  
 
We provisionally propose that it should be clarified that mortgage lenders and 
other secured lenders will retain their secured interest in the commonhold 
units until the commonhold in its entirety is sold.  
Do consultees agree?  
 
We provisionally propose that mortgage lenders and other secured lenders 
should automatically have legal standing to make applications to the court 
during the termination process with a view to protecting their interests.  
Do consultees agree?  
 
We provisionally propose that it should be made clear that, if a unit is subject 
to negative equity, any shortfall should be met personally by the owner of the 
unit, and should not be covered by other unit owners.   
Do consultees agree?  
 
We invite consultees’ views as to any other ways in which the interests of 
mortgage lenders and other secured lenders may require protection on the 
voluntary termination of a commonhold.   
 
 
 
Consultation Question 91.  
 
We provisionally propose that the CCS should not be required to specify the 
share of the proceeds of termination that each unit owner is to receive on 
termination.  
Do consultees agree?  
 
We provisionally propose that it should be possible for the unit owners to 
specify the share of the proceeds of termination that each unit owner is to 
receive on termination (or some method of ascertaining it) in the CCS.  
Do consultees agree?  
 
 



 

  

We provisionally propose that the power to decide an application to disapply a 
provision in the CCS which determines the distribution of proceeds of sale on 
termination should lie with the Tribunal.   
Do consultees agree?  
 
We invite consultees’ views as to whether:  
(1) guidance should be provided to the court or Tribunal as to how it should 
exercise its discretion; and  
(2) if guidance should be provided, what factors the court or Tribunal should 
take into account.  
 
We invite consultees’ views as to whether:  
(1) the existing rules of the Insolvency Court would be adequate to deal with 
valuation issues which arise on the voluntary termination of a commonhold, or 
need to be supplemented by Commonhold Insolvency Rules;  
(2) all issues involving the valuation of commonhold units on termination 
should be referred to the Tribunal (and, if so, whether that would cause any 
unnecessary delays);  
(3) if valuation issues are referred to the Tribunal, the Tribunal should be able 
to appoint a single valuer.  
 
We provisionally propose that, if a commonhold is substantially destroyed, but 
remains solvent, for the purposes of the termination statement, the units 
should be valued on the basis of the best estimate that can be made of their 
pre-damage value.  
Do consultees agree?  
 
We invite consultees’ views as to any other issues that might occur in the 
valuation of units if all or some of them have been partly or entirely destroyed. 
We also invite any suggested solutions.  
 
 
 
 
 
  
Consultation Question 92.  
 
We provisionally propose that if the process of voluntary termination should 
begin, but it should subsequently turn out that the commonhold is in fact 
insolvent, the same protections should be given to the assets of the individual 
unit owners as would have applied if the process had begun as an involuntary 
insolvency.  
Do consultees agree?  
 
 
We invite consultees’ views as to whether the value of the individual units 
should be preserved for the unit owners if the commonhold is substantially 
destroyed; and, if so, how this can be achieved.  
 



 

  

 
 
 
  
Consultation Question 93.  
 
We invite consultees’ views as to whether, and how, any aspects of our 
provisional proposals to reform the law of commonhold will affect the position 
of existing owners of commonhold units, either positively or negatively.  
 
  
Consultation Question 94.  
 
What advantages do you think commonhold could offer over leasehold?  
 
FPRA consider that a major advantage of commonhold for a block of leasehold flats 
or an estate of such blocks owned by the leaseholders will be management stability.  
There will no longer be the risk of the freehold being acquired by groups of 
leaseholders through the enfranchisement process. 
 
Consultation Question 95.  
 
We ask consultees to provide us with information about the time spent in 
reading through and considering the terms of leases of residential flats:  
(1) when acting for a prospective purchaser;  
(2) when acting for a prospective purchaser and mortgage lender;   
(3) when acting for a mortgage lender on a re-mortgage;  
(4) when some dispute arises within a leasehold block of flats as to 
responsibility for repairs and maintenance, calculation of the service charge, 
and similar disputes.  
 
In each case we also invite consultees to give us some idea of the cost that 
would thereby be incurred to the client.  
 
We further invite their views as to whether time is likely to be saved in 
reading through and considering the terms of the parts of the CCS which may 
be varied.  
We invite consultees to share with us their experience of commonhold-type 
arrangements in other countries. Is there scope for savings of time to be 
made? If so, what would be the estimated time saved on a typical 
transaction?  
 
  
Consultation Question 96.  
 
We ask consultees to provide us with information about the prevalence of, and 
costs incurred in, disputes caused by the terms of one or more residential 
leases being inconsistent with the terms of another lease (or other leases) 
within a building or development. We further invite their views as to whether 



 

  

our provisional proposals for commonhold will reduce the scope for costs to be 
incurred in interpreting a commonhold community statement.  
 
  
Consultation Question 97.  
 
We ask consultees to provide us with information about the sort of difficulties 
that can arise owing to the difficulty in varying and updating the terms of 
leases:  
(1) if the leases are varied as a conveyancing transaction which does not give 
rise to a dispute; and  
(2) if the leases are varied as a result of an application to the Tribunal 
(whether the application was made because it was contested, or because it 
was the most convenient way of implementing the variation).  
 
If you have figures – whether they relate to the costs incurred, or the amount 
of time spent – then please let us have them.  
 
We further invite consultees’ views as to whether our proposals regarding the 
amendment of local rules by resolution of the commonhold association will 
reduce the costs which are incurred, when compared with the costs incurred 
under (1) or (2) above.  
  
 
Consultation Question 98.  
 
We invite consultees to provide us with information about costs generated by 
service charge disputes. We further invite their views as to whether, and by 
how much, our provisional proposals for commonhold will reduce the 
incidence of disputes and the costs that will be incurred in equivalent disputes 
over contributions to shared costs.  
 
  
Consultation Question 99.  
 
We invite consultees to provide us with information about costs generated 
when forfeiture proceedings need to be used to enforce payment of service 
charges. We further invite their views as to whether our provisional proposals 
for commonhold will reduce the costs that will be incurred if a commonhold 
association needs to seek an order for sale.  
  
 
Consultation Question 100.   
 
(1) whether cases before tribunals are likely to prove more or less expensive 
than similar cases before courts; and  
(2) whether (apart from service charge disputes, which we have already 
addressed in Consultation Question 98) there appears to be more or less scope 
for disputes within commonholds which result in litigation, when compared 
with leasehold developments.  



 

  

Consultation Question 101.  
 
We are provisionally proposing several new grounds upon which it would be 
possible for someone to make an application to the Tribunal.   
 
what they consider that the likely impact of these will be on the number of 
applications made to the Tribunals; and   
 
whether any particular proposals are likely to result in a large number of new 
applications being made.  
 
  
Consultation Question 102.  
 
We invite the views of consultees as to how any other aspects of our 
provisional proposals for reform of commonhold will affect the position of 
future owners of commonhold units, either positively or negatively.  
 
  
Consultation Question 103.  
 
We ask consultees to provide us with any information that they may have of:  
(1) examples of planning agreements which are practicable under leasehold 
but which would not appear to be feasible under our reinvigorated model of 
commonhold; and  
(2) services within leasehold developments which are being provided at the 
residents’ expense, but which, if the development had been set up on a 
commonhold basis, would have been provided, if at all, at public expense.  
 
  
Consultation Question 104. 
 
We ask consultees to provide us with any evidence they have of management 
difficulties which may arise where a leaseholder-controlled company is the 
landlord of (or responsible for the management of) commercial units; and 
whether this has affected their rental or capital value.  
 
  
 
Consultation Question 105.  
 
Which of the following statements best reflects your views on the provisional 
proposals in this Consultation Paper?  
(1) If these proposals are adopted, then developers will be willing to use 
commonhold for a substantial number of developments.  
(2) Even if these proposals are adopted, developers will not be willing to use 
commonhold unless Government introduces financial incentives for them to 
do so, either directly by offering financial incentives for the developers, or 
indirectly, by offering incentives for purchasers of commonhold units.  



 

  

(3) Even if these proposals are adopted, and financial incentives are given, 
developers will not use commonhold for developments unless they are 
prohibited from selling flats on a leasehold basis and they are thus forced to 
use commonhold.  
 
  
Consultation Question 106. 
 
(1) what issues prevent the uptake of commonhold; and  
(2) what could or should be done to promote the adoption of commonhold.  
 
We invite consultees’ views as to the extent to which the suggestions for the 
invigoration of commonhold set out in paragraph 16.47 above, and any other 
suggestions that they may make, are likely to result in commonhold being 
used instead of leasehold.  
 
FPRA consider that the main issue preventing the uptake of commonhold has been the 
practical impossibility of converting existing leaseholder-owned properties to 
commonhold by reason of the requirement to obtain the agreement of every single 
leaseholder. What is most likely to result in commonhold being used instead of leasehold 
is its widespread adoption so that it becomes the usual way in which flats are owned.        
This may seem an unhelpful circular argument, but the point is that developers, who face 
significant financial risks are likely to be reluctant to adopt commonhold until they have 
seen that it works so that they can reassure their customers that they will not be 
venturing into uncharted legal waters when buying a commonhold flat.  Leaseholder 
owned blocks of flats, already being run successfully under the leasehold system, will be 
the best pioneers to lead the way into the new system.  
 
Consultation Question 107.  
 
We invite consultees’ views as to whether a reformed commonhold regime 
should treat particular issues differently in England and in Wales. Consultees 
are welcome to share their views as to this point here, or in response to 
questions which we ask throughout the Consultation Paper about particular 
issues. 
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Reinvigorating commonhold: the alternative to leasehold ownership 

 

Responses of  

for and on behalf of 

Gerald Eve LLP (Chartered Surveyors) 

 

Introduction 

 

I am a Professional Member of the Royal Institution of Chartered Surveyors and I am  at the 

Firm of Gerald Eve LLP, 72 Welbeck Street, London W1G OAY, with other offices in the City of 

London, Birmingham, Cardiff, Glasgow, Leeds, Manchester, Milton Keynes and West Malling. 

 

Gerald Eve is a firm of international property consultants based in the UK.  We operate a national 

network of nine offices and an international alliance of independent real estate advisors covering Europe 

and major US markets.  Gerald Eve provides independent, intelligent and relevant advice based on 

detailed market knowledge and sector understanding for property owners, investors, occupier and 

developers. 

 

Gerald Eve has extensive experience in giving advice on leasehold reform matters spanning some 43 

years. Our clients include lessees, but our principal work is for the major Central London Estates. 

These include the Grosvenor, Belgravia and Mayfair Estates (since 1973), as well as the Cadogan 

Estate (since 1976), the Portman Estate (since 2017), the Howard de Walden Estate (from 1982 to 

2017) and the Ilchester Estate (from 1992 to 2014).  Since 1995 when I first began to specialise 

leasehold enfranchisement, I have given advice to each of these Estates. In the overwhelming majority 

of cases the leaseholders/claimants have taken their own valuation advice, as a result of which our 

negotiations have been with a significant number of different surveyors acting for the 

leaseholders/claimants. 

 

I have given evidence on numerous occasions before Lands Chamber of the Upper Tribunal and its 

predecessor, the Lands Tribunal, and also before the First Tier Tribunal and its predecessor, the 

Leasehold Valuation Tribunal.  I have given evidence concerning valuations carried out under Sections 

9(1), 9(1A) and 9(1C) of the Leasehold Reform Act 1967 (as amended) (the 1967 Act) and under 

Schedules 6 and 13 of the Leasehold Reform Housing and Urban Development Act 1993 (as amended) 

(the 1993 Act).  I have given expert valuation evidence before the Lands Tribunal and the Upper 

Tribunal in the leading cases of Arbib, Sportelli, Nailrile, Klaasmeyer and 82 Portland Place amongst 

others.  I gave evidence as a witness of fact before the Upper Tribunal in the Mundy Relativity Appeals 
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held in January 2016.  I have also been instructed to provide expert valuation evidence in disputes and 

mediations concerning professional negligence claims relating to leasehold reform matters. 

I am providing these responses to CP241 on behalf of Gerald Eve LLP.  The views expressed herein 

do not necessarily reflect the views of any clients of this firm. 

I have previously submitted responses on behalf of Gerald Eve LLP to the Law Commission in 

relation to Consultation Paper CP238 (Leasehold home ownership: buying your freehold or extending 

your lease) 

Rather than answer the individual questions posed in CP241, I set out below brief comments covering 

what we consider to be the principal issues. 

Summary Comments 

 

1) Firstly we applaud the Law Commission for its comprehensive review of the current legislation 

concerning Commonhold and for its efforts to devise workable proposals to revitalise 

Commonhold as an alternative to Leasehold tenure. 

 

2) We do not consider that the Leasehold system of tenure is broken or past its sell-by date.  It is 

a system of tenure that is well established, long recognised by the market, including 

purchasers, vendors and lenders and is supported by comprehensive legislation and case 

law. 

 
3) As a firm, we have advised on valuation matters relating to the collective enfranchisement of 

some 200 residential buildings in central London under the Leasehold Reform Housing and 

Urban Development Act 1993.  Whereas admittedly in the majority of cases the number 

participating lessees was less than 100% of the number of potential qualifying leaseholders, it 

is significant that as far as we are aware not one of these blocks has converted to 

Commonhold after the collective claim completed.  Further, given that there are only 20 

Commonholds so far established across England and Wales under the Commonhold and 

Leasehold Reform Act 2002, this demonstrates that this scenario must be replicated across 

the country notwithstanding the many hundreds or even thousands of buildings that have 

been collectively enfranchised under the 1993 Act. 

 
4) If Commonhold were to represent a better form of freehold ownership to flat owners than 

owning a 999 year lease and share of freehold in a building in which all flats are owned on the 

same basis and the freehold is owned by a freehold management company which is owned 

jointly by all the leaseholders, then one would have expected a high rate of conversion to 

Commonhold upon completion of collective enfranchisement claims, notwithstanding the 

current requirement for 100% of the qualifying leaseholders to support conversion. 
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5) We note from the consultation paper that there are a number of reasons for the low 

conversion rate to Commonhold, but for only 20 Commonhold properties to have been 

established under the 2002 Act, demonstrates that Commonhold is treated with a degree of 

suspicion by the residential market, practitioners in that market and lenders to the market.  

The market abhors a vacuum and if the existing Leasehold tenure system had acted to create 

a vacuum by not meeting the specific requirements of the market and those requirements 

could have been filled by a Commonhold tenure system, then Commonhold would already 

have become a well-established alternative to the Leasehold system. 

 
6) Notwithstanding our comments above, we are not averse to Commonhold being established 

as an alternative to the Leasehold tenure system.  Conversion to Commonhold should not be 

made compulsory, for instance when leaseholders decide to acquire the freehold via a claim 

for collective enfranchisement.  Likewise, developers when planning new developments 

should not be obliged to sell units only under the Commonhold system. 

 
7) Concerning Options 1 and 2, for converting to Commonhold, as outlined in Chapter 3 of the 

consultation paper and addressed in Question 10, we consider that Option 1, whereby the 

threshold for conversion is the same as that provided by existing enfranchisement legislation, 

is preferable over Option 2. We do not consider that Option 2, whereby conversion to 

Commonhold is voted for by not less than 80% of the qualifying leaseholders, is fair to the 

remaining 20% of qualifying leaseholders, whose interests would in effect be expropriated 

against their wishes. 

 
8) Whereas Option 1 is preferable over Option 2, Option 1 will create an even more complex 

tenure system than the current Leasehold system, by permitting non-participating qualifying 

leaseholders to retain their leases indefinitely.  The interaction between Leasehold law and 

Commonhold law for units in the same building is completely untried and is likely to increase 

costs for all concerned for managing the building on a day to day basis via the different and 

not necessarily complementary or parallel service charge regimes.  The same is likely to 

apply also for the cost of dispute resolution.  Even if a rule were to be imposed (which would 

be unwelcome) by which, on the sale in the open market of a non-participating (but qualifying) 

leaseholder’s lease or pursuant to a statutory claim for an extended lease, the purchaser or 

claimant were to be required to convert and buy into the Commonhold system, it could be 

many years before all the units in the block were converted from Leasehold to Commonhold. 

 
9) We note that at paragraphs 3.77 to 3.79 of the consultation paper, it is suggested that where 

a freeholder, prior to conversion to Commonhold, holds one or more flats “in-hand” or the flat 

is let by the freeholder to a non-qualifying tenant, then the freeholder’s interest should be 

converted to a 999 year lease on conversion. Accordingly and subject to the terms of the 999 
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year lease, the interests of the freeholder should be protected.  However, the creation of the 

999 year lease on this basis would perpetuate the mix of Commonhold and Leasehold tenure 

almost indefinitely so long as the former freeholder wished to retain ownership of the flat. 

 
10) Further, we would caution against the proposal, which is carried over from the Commission’s 

consultation on Leasehold Reform, (CP 238 paras 6.129 – 6.132), that participating qualifying 

leaseholders could require a freeholder to take 999 year leasebacks of any non-participating 

leaseholders flats, against the freeholder’s wishes.  If it were to be unsatisfactory for this 

obligation to be imposed on a freeholder when a building is being collectively enfranchised, 

but is to remain under the Leasehold / Freehold tenure system, then it would be doubly 

unsatisfactory for the obligation to be imposed on a freeholder when it is the ultimate intention 

of the participating leaseholders to convert to Commonhold. 

 
11) Others qualified in company and property law are better placed than ourselves to comment on 

the proposed rules and regulations controlling the Commonhold Associations and Community 

Statements. However, in our view, the success of Commonhold boils down to the ability of flat 

owners to manage their buildings on a collaborative basis.  The same issues and difficulties 

will arise in Commonhold as they do under the Leasehold tenure system when one or more 

owners in a block behave in such a way as to severely disturb the “quiet enjoyment” of the 

remaining law abiding Commonhold or Leasehold owners.  Examples of such conduct include 

but are not limited to: persistent non-payment of their commonhold contributions or service 

charges or the frequent breaches of regulations / covenants such as those controlling 

alterations or use of the flats.  Whether under the Leasehold system or the Commonhold 

system, such maverick individuals can render life intolerable for other owners. 

 

 
 
 
 
 

Gerald Eve LLP
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development is complicated and requires a degree of impartial, specialist capability.  This again is unlikely 

to be something that retirees looking for an easier lifestyle are going to feel willing or equipped to take on, 

as would be required through a commonhold association. In addition, as pointed out in our previous 

submission, the practicality and effectiveness of commonhold for such mixed-use developments is 

uncertain and could reduce their attractiveness to investors and commercial entities. 

   

In terms of the investment climate for specialist retirement development, the ability to capitalise the 

freehold value, while remaining as the landlord on all new developments is important.  Receipts from these 

freehold sales assist in funding the initial construction costs of the extensive communal areas and facilities 

of retirement developments and enable the developers to continue to deliver high quality, specialist 

retirement communities at an affordable price for their customers.   

 

The additional funding requirements for the provision of enhanced communal areas has been recognised 

and accepted in past consultations by MHCLG relating to leasehold reform and was also implicit in the Law 

Commission’s acceptance of the role event fees play for some retirement developers.  Continuation of the 

ability to sell freeholds and the ground rent income stream is key to the commercial viability of retirement 

developments.  Commonhold by contrast does not allow long leases to be granted except for limited 

proposed exceptions and therefore the ability to sell future ground rent income is not available to the 

developer. 

    
More generally, there is a risk that in seeking to make Commonhold a tenure solution that can be applied 

across a very wide range of different types of development it becomes an unduly complex vehicle that 

does not necessarily work well for many or even all of them. These concerns would certainly apply in the 

case of specialist retirement housing for the reasons set out in this submission.  
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ANNEX 

Categories of private specialist retirement housing 

Specialist retirement housing is an umbrella term to cover all types of specialist housing for older people 

from ‘age-restricted’ housing to ‘Extra Care accommodation’.  The common features of all types are the 

age restriction (which is controlled via a planning condition), their specific design to meet the needs of 

older people, and a range of on-site support services and shared spaces. We define “specialist retirement 

housing” as comprising: 

• Retirement Living – age restricted housing, typically for those aged 60 and above.  Formerly 
referred to as “Category 2 housing” or sheltered housing and consisting of independent flats and 
/ or bungalows with enclosed access, a communal lounge and other communal facilities such as a 
shared laundry and a guest room. Importantly, on-site support is provided by a warden or house 
manager who is dedicated to the running of the development. Developments are typically 
between 30 to 60 units in size. 

 

• Extra Care Housing - Age restricted accommodation, typically for those aged 70 and above. The 
term used for a complex of specialised accommodation, including individual apartments for older 
people and a range of on-site services including care in a style that can respond flexibly to 
increasing need whilst fostering independence as far as is possible in older age. In most Extra 
Care accommodation, people enter the unit of accommodation and the care services they receive 
are delivered into that unit as their needs increase with age or short term will illness, post 
recuperative care etc.  Significant shared services will be provided, such as a residents’ lounge, 
restaurant with on-site kitchen, function room, laundry, guest suite, well-being centres, 
hairdressers, and staff rooms. Developments are typically between 40 to 70 units in size. This 
form of specialist retirement housing was historically known as “Category 2½ housing” 

 

• Care Villages / Continuing Care Retirement Community - Age restricted accommodation typically 
for those aged 70 and above.  Similar to Extra Care but often much larger with some 
developments being up to 200 units.  Schemes typically have higher levels of care are generally 
delivered by transfer within the scheme from an independent living unit, in which low to 
moderate care is delivered, to a specialist unit or care home as resident’s needs progress. 
 

Traditional forms of residential institutions such as Care or Nursing homes are not included in this 

definition. 

There is a further category of Downsizer (Age-restricted housing), typically for those aged 55 or above 

and the more active elderly - often flats or bungalows, though some developers providing such housing 

build a good proportion of houses, which are purpose built for older people with shared amenities such 

as communal gardens or coffee lounges. On-site staffing is limited, and typically includes just the 

maintenance of the development and its grounds. Developments are usually up to 30 units in size.  Some 

shared areas may be provided. Historically referred to as “Category 1 housing”. 
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which homeowners possess very long leases, the ownership of the building or estate has nearly no value, 

and would most likely be viewed as a liability for third parties. The majority of home builders have neither 

the expertise nor the inclination to retain freehold titles and provide long-term stewardship for these 

apartment buildings and doing so would run counter to the objectives of the typical business model.  

Whilst the exploration of alternative tenures is a sensible process, HBF believes that in the medium-term, 

a reformed leasehold system with an appropriate economic interest for responsible freeholders will 

continue to provide the best system for balancing the needs of homeowners while ensuring that all 

residents make a suitable contribution to the ongoing maintenance and service costs for communal spaces. 

Where ground rents – or an equivalent charge by freeholders – are proportionate with a professional and 

engaged freeholder in place, leasehold works well, establishing a role for a freeholder to act as the long-

term custodian for a building and/or its grounds. This longer-term perspective and oversight can bring 

benefits to homeowners by protecting the financial solvency of the scheme and the maintaining the upkeep 

and value of the building and the apartments therein. Whilst individual households will have their own 

perspectives with priorities understandably in some instances short-term, and management companies 

being appointed for time-limited periods, the freeholder’s is the only interest in the system that will always 

stretch beyond a handful of years. For instance, in certain situations, many current homeowners would 

prefer to delay extensive remedial works, when they foresee selling their property in the intervening 

period. Doing so would pass on the liability for the apartment’s share of the cost of the necessary works to 

the next owner; an entirely rational approach to take, particularly for a transient owner who may be trying 

to finance a move up the housing ladder. Transience is also a feature of the management company’s 

interest in the building. Even within the contractually agreed period, management companies can 

occasionally decide to step away from a building where issues have increased in complexity or where 

relationships between leaseholders or with leaseholders have become fractious.  

Should emergency works be required to a building, for instance, where major health and safety concerns 

emerge, a freeholder may also be able to assist the management company and residents to resolve issues 

quickly. We are aware of recent examples where freeholders have provided interest free loans to service 

charge accounts for remedial fire safety works. This has allowed residents to bear these costs over a longer 

period rather than through a large payment which unfairly places the burden on existing homeowners. 

Large institutional investor freeholders generally have the balance sheets to support this and a long-sighted 

approach to allow for this, not something that may be evident from management companies in all cases. 

In developing the legal framework for commonhold, consideration should be given to introducing a 

requirement for commonhold associations to maintain a specific Long-Term Maintenance Plan supported 

by a distinctly separate Long-Term Maintenance Fund as is the case in New Zealand. While ‘Body 

Corporates’ in New Zealand can opt out of such arrangements, the default position should be for 

homeowners to look beyond the immediate upkeep of a building.  

Commonhold in its current guise, whilst offering opportunities for homeowners to take an active role in 

the management of their apartment building, inevitably present greater uncertainty for residents, 

management companies, mortgage lenders and where applicable, commercial operators occupying outlets 

in mixed use developments. 
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Without a consensus amongst conveyancers and mortgage lenders that a reformed commonhold system 

can operate effectively for new homes, developers will remain concerned about bringing forward 

commonhold schemes. While the legalities may be possible to gain clarity on and for builders to prevent 

themselves from being associated with subsequent decisions and actions of commonhold associations, 

there would undoubtedly be a reputational risk if actions of a particular association latterly lead to 

grievances amongst individual homeowners. 

Concentrating the efforts of public bodies and stakeholders on reforming leasehold law, establishing better 

protections for consumers and creating a powerful redress body, should be a priority in the short-term. 

The system works for the vast majority of the many millions of homeowners who own their properties with 

leases and where it does work effectively it offers suitable balances between the many interests involved 

in the long-term success of apartment buildings and other forms of interdependent, multi-unit schemes. In 

pursuing long-term improvements to commonhold to increase its coverage, care should be taken and 

consideration should be given to the estimated 5 million properties currently owned with a lease. Political 

and media negativity towards leasehold runs the risk of toxifying the assets of households even where the 

terms of leases are entirely fair, proportionate and have no impact on affordability or long-term value of 

the home.  

THE ROLE OF A RESPONSIBLE FREEHOLDER 

The role that an active and engaged freeholder can play in the lifecycle of an apartment building is often 

overlooked, and in many respects this is to be expected as the freeholder, as custodian of the building or 

estate provides a very long-term view on the decisions affecting the building and grounds. In contrast, a 

management company’s interest in an estate is temporary and in extreme circumstances its interests can 

sometimes best be served by ceasing its involvement in the management of a building where complex 

situations arise. 

Whilst individual households will have their own perspectives with priorities understandably in some 

instances short-term, and management companies being appointed for time-limited periods, the 

freeholder’s is the only interest in the system that always stretches beyond a handful of years. For instance, 

in certain situations, many current homeowners would prefer to delay extensive remedial works, when 

they foresee selling their property in the intervening period. Doing so would pass on the liability for the 

apartment’s share of the cost of the necessary works to the next owner; an entirely rational approach to 

take, particularly for a transient owner who may be trying to finance a move up the housing ladder. 

Transience is also a feature of the management company’s interest in the building. Even within the 

contractually agreed period, management companies can occasionally decide to step away from a building 

where issues have increased in complexity or where relationships between leaseholders or with 

leaseholders have become fractious. This approach is not possible for freeholders who retain the longest-

term interest in the building.  

As the ultimate long-term owner of a building, the freeholder is well placed to make decisions based on the 

value of the estate (and thus the saleability and value of component apartments) over the entire lifespan 
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of the homes, extending even further than the period of the leases. When determining the best course of 

action with regards to remedial works or general maintenance, it is likely, therefore, that by far the longest-

term view will be taken by the freeholder which serves to also protect the 25-30 year interest of a mortgage 

lender (where occupiers owns with a mortgage). Should emergency works be required to a building, for 

instance, where major health and safety concerns emerge, a freeholder may also be able to assist the 

management company and residents to resolve issues quickly. This could involve the long-term loan to the 

service charge account allowing residents to bear any additional costs over a more protracted period rather 

than through a large payment which unfairly places the burden on existing homeowners rather than those 

who may benefit from improvements over many years. This can be made possible by the scale of many 

freehold investors compared with individual management companies which are less likely to be able to 

make such commitments.  

A freeholder, providing effective oversight of the management of its asset, can also be extremely important 

in ensuring the financial strength and preparedness of the management company and residents, minimising 

the potential for arrears on the service charge account to arise which result in expensive, ‘lumpy’ payments 

when works are required.  

THE SYSTEM WITHOUT FREEHOLDERS 

While superficially attractive, commonhold can bring with it a more short-termist approach while 

increasingly the likelihood of disputes amongst homeowners.  

It is not clear that a large proportion of apartment owners or prospective purchasers would necessarily 

wish to take an active role in the management and financial oversight of the communal facilities on their 

estate, or even be entirely responsible for the appointment, re-appointment and replacement of 

management companies. An alternative that still allows for freeholders to play the often-important role 

that many currently do but at significantly less cost to homeowners could help to achieve this balance. 

Currently fewer than half of mortgage lenders lend on Commonhold apartments. There are several 

potential reasons for this, but one often cited cause of the lack of mortgage availability is the potentially 

unsatisfactory security in the event default by the borrower. This is discussed in more detail in our response 

to Q106 below.  

RESPONSE 

Q106. We invite consultees’ views as to: 

(1) What issues prevent the uptake of commonhold 

(2) What could or should be done to promote the adoption of commonhold 

A number of current obstacles have prevented the uptake of commonhold by developers.  
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Mortgage finance 

The availability of mortgage finance, or lack thereof, has long concerned developers as and when they have 

weighed up the possibility of creating commonhold structures for new residential schemes. A survey in 

2014 found that fewer than 40% of mortgage lenders stated that they would lend on commonhold titles. 

There is little to point to any significant change in the appetite amongst lenders to advance loans on this 

type of housing since 2014.  

New build mortgages tend to be specialised with a concentration of loans originated by a handful of 

lenders.1 Amongst the most prominent in this field, the consensus was either that they would not lend on 

commonhold or that they would only do so on a qualified, or case-by-case basis. So, while it may be possible 

to find a mortgage offer, the choice and variety would be minimal. The breadth of the mortgage market is 

also important as individual lenders often limit their own exposure to a location or site meaning that later 

purchasers could see options reduced even further. For commonhold, with intrinsically more risk 

associated for lenders, this threshold may be introduced for lenders at a lower level exacerbating its impact. 

A common reason given for the lack of mortgage availability and choice, as set out in the previous Call for 

Evidence document, is the inadequate security offered to mortgage lenders by a commonhold title. In 

addition, any doubts about the ability of commonhold associations to properly manage and maintain 

apartment buildings, even if only relevant in a small number of circumstances, should be looked at. 

Uncertainty over the nature of this security if and when a commonhold is wound up understandably causes 

concern for lenders and, indirectly, home builders as the mortgage market is critical, especially in the sale 

of apartments, often to first-time buyers or second steppers. As referenced above, consideration of a New 

Zealand style statutory Long-Term Maintenance Plan could be considered if that were to provide greater 

assurances to mortgage lenders. 

While the current leasehold system has attracted criticism, and it is undoubtedly in need of reform, the 

extensive flexibility and potentially informal operation of commonhold schemes inevitably presents 

uncertainty for homeowners and thus mortgage lenders. 

In summary, in the current context, the development of new Commonhold units would, for a developer, 

represent a significant restriction on the mortgage options, and thus probably also reduce the affordability, 

for prospective buyers. Without a reasonably assured supply of mortgages for potential purchasers, 

developers would be required to consider their investment plans.  Urgent attention should be given to 

establishing the nature and extent of lenders’ concerns and addressing these. 

Health and Safety 

A feature of interdependent home ownership schemes such as leasehold and commonhold is the 

responsibility that property owners and residents have towards each other. Freeholders in the leasehold 

                                                             

1 Xu (2014) 
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system have the ability to ensure compliance with lease terms in a way that may not be possible under 

current commonhold arrangements. In the day-to-day running of an apartment building, the servicing and 

maintenance is of great importance to residents, but compliance with health and safety requirements are 

unmistakably of even greater importance. The presence of an engaged, proactive freeholder in the 

leasehold system introduces an additional check in the, to help ensure that buildings are safe for residents. 

The most obvious example of where this might be seen is in ensuring that regular fire risk assessments are 

conducted. And where remedial work is required to support health and safety objectives, a conscientious 

freeholder will be well placed to assist the management company and apartment owners. 

The importance of the freeholder-leaseholder relationship, and enforcement, is important. It is not 

immediately evident that enforcement mechanisms within the commonhold framework would be as 

effective as those currently in operation for leasehold schemes where, for instance, a resident has replaced 

a front door with a less fire resistant one.   

Mixed-use schemes 

The construction of mixed-use developments, blending commercial or leisure facilities with residential 

schemes is a major source of housing supply, particularly on previously developed land in urban areas and 

such schemes provide many excellent examples of place-making. The practicality and effectiveness of 

commonhold for such developments is uncertain.  

While there may be a technical legal solution to the issues relating to the process of managing the 

development (albeit likely a fairly convoluted ‘layered’ legal structure), concerns remain unanswered about 

the security that commercial tenants may derive from the overarching rules governing the commonhold 

structure. For instance, under current leasehold practices a commercial tenant will have the security of an 

inviolable lease agreement clearly establishing general service levels and the relative contributions to those 

services to be made by residential and commercial occupants alike. It is on this basis that the commercial 

tenant will obtain the necessary security to invest in a long-term occupancy. However, in a layered 

commonhold structure the ability to alter service levels and relative contributions would ultimately rest 

with the uppermost tier, meaning that commercial operators may be subject to changes to the nature of 

the services it receives as a product of the commonhold decision-making process. This could affect 

business-critical services such as security or cleansing and the lack of certainty would either make 

commercial space less valuable or saleable, or involve fundamentally redesigning future schemes to clearly 

delineate commercial/leisure amenities and residential spaces even where this is inconsistent with good 

design and place-making principles.  

Flexibility, phasing and development finance 

Current commonhold law allows for changes to commonhold statements at any point during its existence, 

because ownership of the communal spaces is passed to owners at the point at which they complete on 

the home, and when the majority of the homes are sold it may become practically difficult for house 

builders to adapt future parts of the sites. For instance, after the completion of just a handful of units on a 

large site, it would theoretically be possible for property owners to seek to alter the terms of the 
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commonhold statement which is critical in establishing the principles, obligations and remit of the 

commonhold association and its directors and members. At the point at which more than half of the units 

are occupied, control of the remaining site and associated development rights could be compromised or, 

at least, made less secure. 

On very large, multi-phase residential developments, it is likely that detailed planning consent will not yet 

be granted for later phases which would make the creation of a commonhold statement and the transfer 

of common parts and shared facilities to owners a very tricky balancing act to undertake for developers. 

Should plans for later phases be required to change, either in layout, house type mix or tenure mix, it is not 

immediately clear how this would be achieved in compliance with what may be a highly specific 

commonhold community statement. Furthermore, as per the comments above, there may be doubts about 

the development rights on land which may be intended to be communal in the long-run or in relation to 

access to facilities which are planned for delivery later in the development. An example of the latter may 

include play areas or fitness facilities. For smaller developers, the sale of units on a site can be necessary to 

secure development finance or a subsequent tranche of development finance to enable works to continue 

thus making an incremental completion essential.  

One option would be to establish multiple commonhold associations across a site, ultimately sitting under 

a layered web of entities. This could make things simpler for the developer undertaking the construction 

of the site but would likely lead to concessions being made in the development of a single community and 

create additional complexity in the ownership structure of the overall site, its buildings and communal land. 

The role of management companies 

While informal arrangements for building services abound for current commonhold schemes, it is obvious 

that if larger scale developments are to operate on a commonhold basis then management companies 

and/or specialist advisors and consultants to commonhold associations are likely to play a part in ensuring 

the obligations of directors and members are met. This would appear to be the common practice in 

Australia where strata managers are typically employed to manage commercial relationships on behalf of 

the property owners. Establishing a clear and efficient legal route for commonhold associations to engage 

professional assistance and advice in managing its assets would be beneficial if this tenure is to expand in 

this country. 

In Scotland where the system of interdependent home ownership is not dissimilar to commonhold, it is 

estimated that between a third and a half of apartment owners ‘self-factor’, but this can result in 

contractors being reluctant to take on extensive work without payment upfront because of the danger they 

will have to seek payment individually from each and every owner. Advisory websites for property factors 

and homeowners in Scotland report that finding a property factor outside of Glasgow can be hard for 

property owners. Because of the extensive involvement that factors have in schemes, they can be reluctant, 
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too, to take on complex developments or those that have experienced problems in the past collecting 

service charges from residents, managing accounts or maintaining a register of property.2 

HBF would be pleased to provide any further required comments or meet to discuss the views expressed 

above. 
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Classification: OFFICIAL 
Date: 22 March 2019 
From: The Office of the Acting Chief Executive and Chief Land Registrar, HM Land Registry 
HM Land Registry Response to the Law Commission Consultation on reinvigorating 
commonhold: the alternative to leasehold ownership 
 
By way of preliminary comment, HMLR note the proposed changes to the Commonhold 
regime will require considerable changes to HMLR’s internal and external practice material 
and changes to forms and processes. To minimise operational impact and any risk to the 
registrar, HMLR would be grateful if it could liaise with the Commission on proposals that 
may impact upon it or the land registration regime as the project progresses. 

Responses have only been provided to the questions that are pertinent to HM Land Registry, 
and where proposals might have a potential procedural or legislative impact. 

 
For convenience, HMLR have used the following abbreviations in this response: 
CLRA 2002 = Commonhold and Leasehold Reform Act 2002 
C(LR)R 2004 = Commonhold (Land Registration) Rules 2004 
CR 2004 = Commonhold Regulations 2004 
LRA 2002 = Land Registration Act 2002 
LRHUDA 1993 = Leasehold Reform Housing and Urban Development Act 1993 
LRR 2003 = Land Registration Rules 2003 
HMLR / “we” / “us” = HM Land Registry 
Registrar = the Chief Land Registrar 

 
Responses: 

Consultation Question 1. 
3.31 In order to protect freeholders, we provisionally propose that it should only be 
possible to convert to commonhold if either: 
(1) the freeholder consents; or 
(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement, 
and acquire the freehold as part of the process of converting to commonhold. 
Do consultees agree? 
 
HMLR notes that the scope and effectiveness of proposal (2) would be dependent upon 
implementation of the Law Commission’s recast ‘collective freehold acquisition’ regime as 
proposed in the recent Enfranchisement Consultation Paper, which would also allow 
leaseholders of houses (as ‘residential units’) to qualify for collective enfranchisement.  
Without this, only leaseholders of flats who can satisfy the qualifying criteria for collective 
enfranchisement under the current scheme in Chapter 1 of Part 1 of the Leasehold Reform 
Housing and Urban Development Act 1993 would be able to convert to commonhold under 
(2).  Enabling leaseholders of houses to take part in a collective freehold acquisition would 
be consistent with Government housing policy and priorities, including proposals to ban the 
sale of leasehold houses and ground rents as set out in paragraphs 1.62 to 1.65 of the 
Commission’s consultation document. 
This response also applies to Consultation Question 11. 
 
 
Consultation Question 3. 
3.54 We provisionally propose that only leaseholders who are eligible to participate in 
a collective enfranchisement claim should take a commonhold unit and should be 



able to participate in a decision to convert to commonhold.   
Do consultees agree? 
 
Eligible leaseholders 
This would be contingent on the proposed ‘collective freehold acquisition’ being introduced 
first as described under question 1 (and see our comments above).   Otherwise, 
leaseholders of houses in mixed developments or on estates exclusively made up of houses 
with shared spaces and services etc would be ineligible to convert to commonhold without 
the consent of the freeholder.  Should such a gap occur, amendments to existing legislation, 
such as the Leasehold Reform Act 1967, might be required to make provision for 2 or more 
house leaseholders to jointly convert to commonhold, so introducing a limited right of 
collective enfranchisement of leasehold houses to allow for conversion to commonhold 
 

Consultation Question 4. 
3.104 If non-consenting leaseholders retain their leases following conversion to 
commonhold (which we call “Option 1”): 
 
(1) We provisionally propose that it should be possible for conversion to take place 
with the support of long leaseholders of 50% of the flats in the building. Do 
consultees agree? 
 
Please see HMLR’s response to Consultation Question 10 in relation to the question 4(1). 

 
(2) We provisionally propose that non-consenting leaseholders should be provided 
with a statutory right to purchase the commonhold interest in their unit at a later date.  
Do consultees agree? 
 
On (2) HMLR considers this preserved right to purchase the commonhold unit at a later date 
should be recorded on the commonhold association’s freehold title, to protect the non-
consenting leaseholders’ interest, and to provide transparency on the open register. HMLR 
considers it possible this could be provided for in an amendment of CLRA 2002 along the 
lines of sections 13 and 97, LRHUDA 1993, by providing for the interest to be protected ‘as if 
it were an estate contract’.  

It is not clear what the position would be if the continuing lease were to be forfeited or if their 
lender exercised their power of sale before the right is exercised and this should be 
explained. 

(3) We provisionally propose that the right to purchase the commonhold interest 
should replace non-consenting leaseholders’ statutory rights to obtain a lease 
extension and to participate in a collective enfranchisement.  Do consultees agree? 
 
It is not clear how this might be enforced. If shared ownership leases are to be 
accommodated within commonhold, as proposed in Chapter 12 of this consultation 
document, HMLR considers there may be a conflict with the proposal in paragraph 9.35 of 
the recent Enfranchisement Consultation Paper, where it is proposed that shared ownership 
leaseholders should be entitled to a lease extension (but not to acquire the freehold of their 
house or to participate in collective freehold acquisition of their block of flats).   



(4) We invite the views of consultees as to whether a purchaser from a nonconsenting 
leaseholder should be required to purchase the commonhold interest, as well as the 
leasehold interest. 

It is not clear how this requirement might be enforced. To avoid creating a mistake on the 
register and a potential liability for HMLR, the registrar would need to be able to readily 
identify whether the transfer or assignment of a non-consenting leaseholder’s leasehold 
interest on its own was capable of being completed by registration under the LRA 2002.  If 
required, a possible solution might be the introduction of a new standard form of restriction 
for entry on the non-consenting leaseholder’s title by an amendment of the CLRR 2004.  The 
commonhold conversion application would need to identify the relevant titles. This could be 
added as a further requirement for the statement of truth under rule 6 of the CLRR 2004, so 
requiring a further rule change.  

(5) We provisionally propose that the leaseholders should be able to require the 
freeholder to take new 999-year leases over any flats not let to qualifying tenants and 
that such leases should automatically be granted over flats let to statutorily protected 
non-qualifying tenants and shared ownership leaseholders. Do consultees agree? 

(5) Although it may arise ‘automatically’ by operation of law, the new 999-year leases over 
flats not let to qualifying tenants would need to be completed by registration in order to 
operate at law as a legal lease (see section 27, LRA 2002.).   This freeholder’s new 999-year 
lease would appear to take effect as a concurrent lease within the Landlord and Tenant 
(Covenants) Act 1995. 

 

Consultation Question 9. 

3.172 We invite consultees’ views as to whether it should be possible for charges to 
transfer automatically from the leasehold title to the commonhold unit title on 
conversion to commonhold, without requiring lenders’ consent. 

The introduction of this provision would require primary legislation, amending the CLRA 
2002. 

The answer also depends upon whether the proposal at 14.45 to 14.58 (Consultation 
Question. 85) for the commonhold association to take a first legal charge with priority over 
any mortgages secured over the unit is taken forward. The registrar currently has a duty 
under section 50, LRA 2002 and rule 106, LRR 2003 to notify a lender of the creation of an 
overriding statutory charge. If the registrar failed to do this and a lender were to suffer loss 
as a result, they have a statutory right to indemnity by the registrar under paragraph 1(h) of 
Schedule 8, LRA 2002.  

HMLR will require clarity on this proposal, to ensure it has enough opportunity to consider 
any potential operational impacts before final decisions are taken, as it would need to be 
able to understand any obligations that would be imposed on it, including to consider 
mechanisms to minimise the risk of error (and the payment of indemnity).   Impacts on 
HMLR would need to be considered in reaching final decisions. 

                                                        

Consultation Question 10. 

3.182 We have set out two options for setting the threshold of leaseholder support 
which should be required to convert to commonhold. The first would be to require 



leaseholders (who are qualifying tenants under enfranchisement legislation) owning 
at least 50% of the flats in the building to consent, provided non-consenting 
leaseholders are able to retain their leasehold interest on conversion to commonhold 
Option 1). The second would be to require leaseholders (who are qualifying tenants 
under enfranchisement legislation) owning at least 80% of the flats in the building to 
consent, on the basis that non-consenting leaseholders are required to take a 
commonhold unit on conversion (Option 2). 

3.183 We invite consultees’ views as to whether they prefer Option 1 or Option 2. 

HMLR cannot give a preference for either option, or assess potential impacts on HMLR, 
because it is not clear how this might work in relation to a mixed development of leasehold 
houses and flats (a) if the recast ‘collective freehold acquisition’ regime as proposed in your 
recent Enfranchisement Consultation Paper is introduced; and (b) if it is not. 

Under both options, HMLR anticipates that it would be necessary for notices to have been 
served on the non-consenting leaseholders, but enforcement mechanisms are unclear from 
the consultation document.  HMLR would need to understand fully how this requirement 
might impact on HMLR processes and procedures and those impacts would need to be 
considered in any final decisions. 

HMLR note from paragraphs 3.24, 3.59 to 3.81 and 3.133 that the Law Commission are 
satisfied that the protection of the freeholder’s and the leaseholders’ property rights under 
Article 1 of Protocol 1 to the European Convention on Human Rights (‘A1P1’) can be 
addressed. We also note the A1P1 position from the freeholder’s point of view was also 
considered in detail in your recent Enfranchisement Consultation Paper, at paragraphs 15.4 
to 15.17. 

 

Consultation Question 11. 

4.18 We provisionally propose that, where the freeholder refuses to consent to 
conversion, the leaseholders will need to follow the collective enfranchisement 
process to purchase the freehold in order to convert to commonhold. 

Do consultees agree? 

Yes, this would seem to be the only solution, unless the rule making power in s.3(2)(f), 
CLRA 2002 can be used to give the court the wider power to dispense with freeholder 
consent in other circumstances than currently set out in regulation 5 of the CR 2004. There 
may be A1P1 implications. 

 

Consultation Question 12. 

4.43 We provisionally propose that, to simplify the procedure for converting to 
commonhold, any consents given in support of the conversion should not 
automatically lapse after 12 months. 

Do consultees agree? 

4.43 This approach would require a rule change in CLRR 2004 to amend prescribed Form 
CON1, as the 12-month time limit is contained in the form.  This form cannot be ’amended’ 
under rule 207A, LRR 2003, because it is not a ‘Sched.1 form’ under those rules. 



 

Consultation Question 13. 

4.49 We provisionally propose that (in addition to the freeholder) it should be possible 
for leaseholders who are in the process of acquiring the freehold by collective 
enfranchisement, to apply to HM Land Registry to create a new commonhold. 

Do consultees agree? 

4.49 Leaseholders in the process of acquiring the freehold might not necessarily have 
reached the stage of being persons ‘entitled to be registered’ within the current meaning in 
2(3)(b) CLRA 2002.  

s.24, LRA 2002 provides that a person entitled to be registered as proprietor has the right to 
exercise owner’s powers just as a registered proprietor can.  To enable HMLR to apply this 
in practice and provide the associated guidance a definition would be required to make clear 
at what stage leaseholders who need to acquire the freehold collectively in order to covert to 
commonhold are ‘entitled to be registered as proprietor’.  This would need to be defined in 
the CLRA 2002, perhaps by an addition to section 2(3), CLRA 2002.  Without this clarity, 
transactions could potentially be disputed. 

4.50 We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be granted new security over the 
commonhold unit after conversion, a deed of substituted security provided to HM 
Land Registry will act as sufficient evidence that this condition has been fulfilled. 

Do consultees agree? 

4.50 If this means that a deed of substituted security can be evidence of consent by the 
current lender and this need not be covered in the Statement of Truth, then this is agreed. 

 

Consultation Question 14. 

4.59 Where the freehold of the building is owned by the leaseholders collectively 
through a freehold management company (a “FMC”), we provisionally propose that 
the common parts of the building should be transferred to a new commonhold 
association as part of the process of conversion to commonhold (rather than the FMC 
changing its articles to become a commonhold association, where this is possible). 

Do consultees agree? 

HMLR agrees that a transfer deed (as envisaged by paragraph 4.46(1)) transferring the 
freehold from a freehold management company to the commonhold association could form 
part of the conversion to commonhold. 

 

Consultation Question 15. 

4.61 We invite consultees’ views as to whether, taking into account our provisional 
proposals set out in questions 11 to 14, the conversion procedure would operate 
satisfactorily. 

4.62 We invite consultees’ view on what changes could be made to simplify the 
procedure and make it more cost-effective. 



From HMLR’s point of view, we consider the proposed conversion process could operate 
satisfactorily. However, the current proposals appear to be reliant upon the introduction of 
proposed collective enfranchisement procedure as set out in chapter 11 of the Law 
Commission’s recent Enfranchisement Consultation Paper.  

Implementation of the proposed streamlined “enfranchise and convert” procedure would 
involve not only amendment of primary legislation (CLRA 2002 and, perhaps, LRHUDA 1993 
and the Leasehold Reform Act 1967) but also substantial amendments to HMLR’s internal 
and external practice on commonhold as well as to the CLRR 2004. The Land Registration 
Fee Order 2013 may also need changes to cater for the new dual streamlined application.  
Separately, the CR2004, the policy for which now falls to MHCLG, would also require 
consequential amendments.  

As mentioned previously, HMLR would be happy to work with the Law Commission on any 
areas that may impact upon the land registration regime or HMLR and, no doubt, any 
implementation will require MHCLG and HMLR to work closely together. 

 

Consultation Question 17 
 
5.55 We provisionally propose that commonholds with sections (which are not 
individual corporate bodies) should be introduced as a management structure to 
make commonhold workable for more complex developments. 
 
Do consultees agree? 
 
From HMLR’s point of view, a single corporate body as the registered proprietor of the 
commonhold title would seem to be the preferred option. However, we do not have sufficient 
information about how a mixed use commonhold might be set up, and what further 
documents might be required to support an application to register a freehold commonhold 
title in mixed use development.  It is therefore not possible to assess likely impact on HMLR 
business and any implementation decisions should take this into account.  If the proposals 
for mixed-use and multi-block developments are to be taken forward, HMLR would need to 
discuss these with the Law Commission and MHCLG at an early stage to ensure that any 
necessary additional registration processes can be developed and implemented.   
 
5.56 If consultees do not agree, do consultees prefer either the flying commonhold 
model or layered commonhold model? If so, how do consultees suggest addressing 
the issues with these models? 
 
At this stage, we refer you to our response to 5.55 above. 
 
5.57 Are consultees aware of any other options we should be considering? 

Not at this stage. 

 

Consultation Question 64. 
 
11.40 We provisionally propose that it should be possible for a commonhold 
association (having obtained the requisite consent) to grant a charge over part of the 
common parts. Where such a charge is granted, the part of the common parts so 
charged may 
be registered with a separate title number. 



 
Do consultees agree? 

HMLR would want registration of a charge of part to remain at the discretion of the registrar. 
It may not be operationally feasible to apply this to certain complex titles, such as those with 
multiple layers or floor levels. 

Consultation Question 65. 

12.30 We provisionally propose making an exception to the prohibition on residential 
leases over seven years, and leases granted at a premium, for shared ownership 
leases which contain the fundamental clauses prescribed by Homes England in 
England or the Welsh Government in Wales. 

Do consultees agree? 

HMLR agrees with this proposal as supporting wider Government housing policy objectives. 

 

Consultation Question 70. 

12.79 We provisionally propose that an exception to the prohibition on residential 
leases of over seven years or granted at a premium should be made for lease-based 
home purchase plans regulated by the Financial Conduct Authority. 

Do consultees agree? 

HMLR also agrees with this proposal as supporting wider Government housing policy 
objectives. 

 

Consultation Question 85. 

14.59 We provisionally propose that a commonhold association should have an 
automatic statutory charge over commonhold units for the payment of commonhold 
costs. 

Do consultees agree?  

14.59 Although it may arise automatically by operation of law, the commonhold association’s 
statutory charge would need to be completed by registration in order to operate at law as a 
legal charge (see section 27, LRA 2002.)   

14.60 We provisionally propose that if the commonhold association has an automatic 
statutory charge over commonhold units for the payment of commonhold 
contributions, this charge should take priority over all other charges (such as a 
mortgage over the property). 

Do consultees agree? 

14.60 We anticipate that registration of the statutory charge and the entry as to its overriding 
priority on the register would have to form part of the original commonhold registration 
process.  

As such, HMLR considers express provision for compulsory registration of the statutory 
charge and its overriding priority as an integral part of the commonhold application would 



have to be added to the CLRA 2002 and to CLRR 2004. However, currently, notice should 
also be served on existing lenders.  

As stated above in our response to Consultation Question 9, under section 50, LRA 2002 
and rule 106, LRR 2003, the registrar is obliged to give notice of registration of a statutory 
charge with overriding priority to the proprietor of any registered charge appearing on the 
affected title at the time of registration of the statutory charge or who  appears to be entitled 
to a charge  that is merely protected by the entry of a notice (if they can be identified from 
the register.) If the registrar fails to serve the required notice(s), and any person suffers loss 
as a result, they have a statutory right to indemnity under paragraph 1(h) of Schedule 8, LRA 
2002.  

HMLR considers there is a case for section 50, and so paragraph 1(h) of Schedule 8 and 
rule 106, being disapplied in relation to this statutory charge, on the basis that lenders will 
have already consented to the commonhold application as currently required by section 3, 
CLRA 2002 and regulations 3 and 4, CR 2004. So, a unit holder’s lender who consented to 
the commonhold application should be aware of the consequences of giving that consent, 
including the imposition of a statutory charge with priority over their own charge over the 
unit. 

 

Consultation Question 86 

14.66 We provisionally propose that where the sale of a unit is ordered, the court 
should appoint a receiver to sell the unit and distribute the proceeds of sale. 

Do consultees agree? 

HMLR understand the role and legal status of the proposed court appointed receiver, as 
described in paragraph 14.56(2), would be sui generis, in effect a ‘commonhold receiver”, in 
contrast, say, to a Law of Property Act receiver. 

HMLR considers receivership can be a complex area of the law, particularly where the 
property (or unit) in relation to which the receiver is exercising its powers is jointly owned (or 
for some other reason there is a trust of land.) For example, if there is a joint proprietorship 
(Form A) restriction on the register, then overreaching and the question of whether the 
restriction can be removed on registration of the purchaser would need to be considered.  
(HMLR’s understanding of this area is set out in its Practice Guide 36A: Receivers appointed 
under the provisions of the Law of Property Act 1925. 

It would be helpful if the detailed powers of the ‘commonhold receiver’ could be clearly set 
out in amendments to CLRA 2002. 

 

Consultation Question 90. 

15.101 We provisionally propose that it should be clarified that mortgage lenders and 
other secured lenders will retain their secured interest in the commonhold units until 
the commonhold in its entirety is sold. 

Do consultees agree? 

15.101 HMLR agree. To assist the registrar in complying with the obligations in sections 49 
(4) and 54(4), CLRA 2002 to give effect to termination of a commonhold, they will need to be 



able to be readily satisfied that all the necessary statutory procedure, consents and role of 
the court have been completed and obtained.  HMLR suggest a new bespoke commonhold 
form or a further statement of truth could be prescribed in the CLRR 2004 for this purpose. 

15.104 We invite consultees’ views as to any other ways in which the interests of 
mortgage lenders and other secured lenders may require protection on the voluntary 
termination of a commonhold. 

15.104. HMLR suggest that, if the continuation of these interests were to be explicitly 
confirmed by the addition of a statement to that effect in the CLRA 2002, an application 
could be made for the entry on the register of a note to that effect, pending sale of the whole 
commonhold.  This would require an amendment to the CLRR 2004. 

 

 

-END- 
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Reinvigorating Commonhold  

Response to Law Commission Consultation 
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We are a national law firm with a full service residential property team advising clients across the entire country. We have specialist teams dealing with 
leasehold reform work including, on a day to day basis, lease extensions, collective enfranchisements, individual freehold acquisitions, rights of first refusal, 
the right to manage and property management matters.  
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We also specialise in the provision of conveyancing services to individuals and landlords, and advice to developers on acquiring, structuring, building and 
selling residential schemes. 
 

Question Response Notes/Comments  

Consultation Question 1.   

17.1 In order to protect freeholders, we provisionally 
propose that it should only be possible to convert to 
commonhold if either: 

We agree that either the freeholder needs to consent or the 
collective enfranchisement procedure needs to be used. 

 

We do not agree that the percentage threshold for collective 
enfranchisement should then be used to confirm whether the 
scheme can be converted from leasehold to commonhold. We 
think that unanimity should be required.  

 

 There will be many rational reasons for some people deciding that 
they do not want to convert to commonhold even if their 
neighbours would like to. This could include liquidity, age of the 
leaseholder, the fact that they want to remortgage or move home, 
as well as any concerns about the legal impact of converting. 
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(1) the freeholder consents; or The issue is not one that just relates to the protection for 
freeholders but also for those leaseholders who bought into a 
leasehold system and are happy with it. 

 

(2) the leaseholders satisfy the qualifying criteria 
for collective enfranchisement, and acquire 
the freehold as part of the process of 
converting to commonhold.   

  

Do consultees agree?   

Paragraph 3.31   

Consultation Question 2. We do not agree. that the percentage threshold for collective 
enfranchisement should then be used to confirm whether the 
scheme can be converted from leasehold to commonhold. We 
think that unanimity should be required.  

 

 There will be many good reasons in the real world for some people 
deciding that they do not want to convert to commonhold even if 
their neighbours would like to. This could include liquidity, age of 
the person who does not want to convert, the fact that they want to 
re-mortgage or move home, as well as concerns about converting. 

 

17.2 We provisionally propose that it should be possible 
to convert to commonhold without the unanimous 
consent of leaseholders. 

  

Do consultees agree?   

Paragraph 3.41   
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Consultation Question 3.   

17.3 We provisionally propose that only leaseholders who 
are eligible to participate in a collective 
enfranchisement claim should take a commonhold 
unit and should be able to participate in a decision to 
convert to commonhold. 

All legal stakeholders in the relevant scheme should be able to 
participate in the decision to convert to commonhold. This should 
include commercial tenants with registerable leases, registered 
providers, and the tenants of registered providers who because of 
the right to buy and right to acquire have a legitimate interest in the 
management of their building. 

 

Do consultees agree?   

Paragraph 3.54   

Consultation Question 4. (1)  We do not agree with this threshold. If it was applied, 49% of 
long leaseholders in the building could think that 
commonhold conversion was a bad idea and have it forced 
upon them. 

 

 (2)  We agree with this proposal.  

 (3)  We do not agree with this proposal.  We believe that this 
would be taking away individuals’ rights not adding to them 

 

17.4 If non-consenting leaseholders retain their leases 
following conversion to commonhold (which we call 
“Option 1”): 

(4) A purchaser in the circumstances should be able to acquire 
the “commonhold interest” in the unit as an alternative to 
acquiring the leasehold unit or shortly after completing the 
acquisition of the leasehold unit but it should not be forced 
upon the purchaser.  

 

 (5)  We do not agree with this proposal. We need to impart that 
these complications will start to arise on relatively small 
development schemes because the threshold for providing 
affordable housing on schemes is only 10 units. 
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 It is unclear to us how it would be fair on the current freehold 
owner to require them to take on these leases, particularly 
where the freehold owner was an individual. 

 

 There is also the conceptual issue that commonhold will 
allow for flexible adaption of some or all of the obligations 
affecting a commonhold unit following a vote. If that was 
done at commonhold level a commonhold unit owner with 
these 999 year leases would still be subject to the terms of 
those leases and would have to get them varied to avoid 
being “stuck in the middle”. This would require consent from 
the leaseholders and would be a very difficult burden for the 
landlord to bear. 

 

 There is also the technical legal issue that leases longer than 
299 years are subject to enlargement under s153 of the Law 
of Property Act 1925 which could give the leaseholders the 
right to obtain a flying freehold within the commonhold 
scheme, leading to more unwelcome complication. We 
recommend that the Law Commission look at whether this 
section has any relevance under a modern reformed regime 
for enfranchisement and commonhold and whether it should 
be abolished to avoid frustrating the aims of the Law 
Commission’s wider reforms. 

 

 (6)  We do not agree with compelling anyone to take lease 
backs. All of these options are workable, subject to the detail 
but we note that a non-consenting leaseholder could be 
required to pay off a share of the costs of conversion and/or 
acquisition of the building when they come to sell their 
apartment/unit. This is because a number of these options 
would presumably require a charge to be placed on the 
“commonhold reversion” to the unit. This could be unfair to 
the non-consenting leaseholder. 
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(1) We provisionally propose that it should be 
possible for conversion to take place with the 
support of long leaseholders of 50% of the 
flats in the building.  Do consultees agree? 

  

(2) We provisionally propose that 
non-consenting leaseholders should be 
provided with a statutory right to purchase 
the commonhold interest in their unit at a 
later date.  Do consultees agree? 

  

(3) We provisionally propose that the right to 
purchase the commonhold interest should 
replace non-consenting leaseholders’ 
statutory rights to obtain a lease extension 
and to participate in a collective 
enfranchisement.  Do consultees agree? 

  

(4) We invite the views of consultees as to 
whether a purchaser from a non- consenting 
leaseholder should be required to purchase 
the commonhold interest, as well as the 
leasehold interest. 

  

(5) We provisionally propose that the 
leaseholders should be able to require the 
freeholder to take new 999-year leases over 
any flats not let to qualifying tenants and that 
such leases should automatically be granted 
over flats let to statutorily protected 
non-qualifying tenants and shared ownership 
leaseholders.  Do consultees agree? 
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(6) We invite the views of consultees as to 
whether the non-consenting leaseholders’ 
share of the freehold purchase should be 
capable of being funded: 

  

(a) by the consenting leaseholders, 
through the commonhold 
association which holds the 
commonhold interest; 

  

(b) by the consenting leaseholders, 
through a company (owned by them) 
which acquires the commonhold 
interest; 

  

(c) by a third-party investor, who 
acquires a long lease of the 
commonhold unit superior to the 
non-consenting leaseholder’s lease; 

  

(d) by granting a leaseback to the 
freeholder (who may be compelled 
to accept the lease), who acquires a 
long lease of the commonhold unit 
superior to the non-consenting 
leaseholder’s lease; and/or 

  

(e) by any other means.   

Paragraph 3.104   



17580989-3 7  
 

Question Response Notes/Comments  

Consultation Question 5.   

17.5 If non-consenting leaseholders are to be required to 
take a commonhold unit following conversion to 
commonhold (which we call “Option 2”): 

   

(1) We provisionally propose that that qualifying 
leaseholders of 80% of the flats in the 
building should be required to support the 
decision to convert.  Do consultees agree? 

(1)  In our view unanimity should be required. There could be 
legitimate and rational practical reasons for not wanting a 
building to be converted even if the legislation is 
comprehensively reformed to remove the current defects.  

 

(2) We provisionally propose that the 
leaseholders should be able to require the 
freeholder to take the commonhold unit of 
any flats not let to qualifying tenants and that 
freeholders should automatically become the 
unit owner in respect of any flats let to 
statutorily protected non-qualifying tenants 
and shared ownership leaseholders.  Do 
consultees agree? 

(2)  We do not agree. The practical concerns we outlined in 
earlier responses apply here and it could easily be unfair on 
the freeholder to be compelled to become a commonhold 
unit owner. 

 

(3) We provisionally propose that it should be 
possible to place a charge over 
non-consenting leaseholders’ units to 
recover their share of the initial freehold 
purchase price upon future sale of their 
commonhold unit.  Do consultees agree? 

(3)  We do not agree. The nonconsenting leaseholder will have 
no control over how much the “consenting leaseholders” paid 
to acquire the freehold and this could easily lead to 
nonconsenting leaseholders or their estates losing 
substantial sums upon a sale. It could also cause problems 
with the nonconsenting leaseholders obtaining mortgage 
finance and/or re-mortgaging.  We would also expect this to 
give rise to challenges from the non-consenting leaseholders 
with the potential for human rights claims and payment of 
compensation. 
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 If the intention is to make home ownership better for 

individuals, we find it difficult to accept that placing a charge 
over a leaseholder who did not want to or could not consent 
to their unit becoming a commonhold unit is in line with this 
aim. 

 

 The Law Commission should also specifically confirm that 
these proposals would not impact on the ability of registered 
providers to charge their properties to lenders. 

 

(4) If consultees do not agree, how should 
non-consenting leaseholders’ share of the 
purchase price be financed? 

(4)  Unanimity should be required or the participating 
leaseholders should have to fund the relevant share of the 
purchase price through equity without securing it on any 
other party’s assets.  

 

(5) We invite the views of consultees as to who 
should be able to provide such finance and 
take the benefit of the charge. 

(5)  We do not agree with the imposition of charges in these 
situations. 

 

(6) We invite the views of consultees as to 
whether the charge should be set: 

(6)  We do not agree with the imposition of charges in these 
situations and all of the options set out in this question could 
lead to real unfairness and disadvantage to nonconsenting 
leaseholders who again could have perfectly rational reasons 
for not supporting a conversion. 

 

(a) as a fixed amount, representing the 
non-consenting leaseholder’s share 
of the initial freehold purchase; 

  

(b) as that fixed amount, with interest;   

(c) as that fixed amount, adjusted in line 
with house price inflation; 
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(d) as a percentage of the final sale 
price, representing the percentage 
increase in value of the 
non-consenting leaseholder’s 
property interest (from leasehold to 
commonhold) on conversion; or 

  

(e) in some other way.   

(7) We invite the views of consultees as to what 
priority this charge should have in relation to 
any pre-existing charges. 

(7)  we do not agree to the imposition of charges in this situation 
but do not see why this charge should have priority over pre-
existing charges and would expect this to cause difficulties 
with mortgage companies, if this were the case. 

 

Paragraph 3.142   

Consultation Question 6.   

17.6 Where a freeholder or non-consenting leaseholder, 
who has let his or her flat to a non-qualifying tenant 
on a variable service charge, is required to take a 
commonhold unit on conversion under Option 2, we 
invite consultees’ views as to whether: 

  

(1) a cap should be placed on the amount of 
commonhold costs which are recoverable 
from the former leaseholder or freeholder, to 
reflect the costs that are recoverable from 
the non-qualifying tenant; 

(1)  A cap may be fair in this situation.  
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(2) the non-qualifying tenant’s rights should be 
altered so that he or she no longer has the 
right to challenge service charge costs after 
they have been incurred, but instead has the 
same rights to challenge commonhold costs 
as other unit owners; or 

(2)  This will lead to complications and uncertainty on mixed use 
schemes in particular. When these are structured and the 
component units first marketed to occupiers/buyers there 
needs to be a degree of certainty over what will comprise 
service charge costs.  

 

(3) any other approach would fairly protect and 
balance the competing interests of the 
leaseholder or freeholder, and the 
non-qualifying tenant. 

(3)  The potential for unfairness appears to be unavoidable in any 
situation where a minority of owners of an asset are being 
required to participate in a legal process changing the nature 
of that asset without their consent, in situations where that 
change could objectively lead to financial harm or detriment 
to that minority against their will or intention.  

 

Paragraph 3.143   

Consultation Question 7.   

17.7 Under Option 2, we provisionally propose that:   

(1) those wishing to convert (with less than 
unanimous consent) should be required to 
seek the prior authorisation of the First-tier 
Tribunal (Property Chamber) or Residential 
Property Tribunal in Wales (“the Tribunal”); 
and 

(1)  Reference to a neutral official arbiter could avoid unfairness 
but it remains difficult to see how requiring a conversion to 
those who do not want it could be fair. Any tribunal would 
need guidance as to the basis on which they could allow 
such a conversion without unanimity. 
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(2) the Tribunal should be required to authorise 
a conversion to commonhold unless: 

(2)  The Tribunal needs to be able to refuse to authorise a 
conversion in these circumstances but also in any 
circumstances where conversion would lead to 
uncompensated detriment or harm to the non-consenting 
leaseholders or have any impact on the mortgage ability or 
marketability of any parts of the building or scheme owned by 
nonconsenting leaseholders.  Again, it remains difficult to see 
how a non-consenting leaseholder could be adequately 
protected against the unfairness of a charge being placed 
against their property, where their only fault is that they do 
not want to consent to converting their property to 
commonhold. 

 

(a) the necessary consents have not 
been obtained; 

  

(b) the terms of the CCS do not 
adequately protect the interests of 
non- consenting leaseholders; 
and/or 

  

(c) the applicants refuse to adopt the 
Tribunal’s proposed revisions to 
ensure the CCS sufficiently protects 
the interests of non-consenting 
leaseholders. 

  

Do consultees agree?   

Paragraph 3.144   
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Consultation Question 8.   

17.8 We provisionally propose that on conversion to 
commonhold, tenancies granted for 21 years or less 
should continue automatically on conversion and 
that the consent of such tenants should not be 
required in order to convert to commonhold. 

We do not agree. Tenants with 21 year leases should continue 
automatically but such tenants will have a sufficient stake to entitle 
them to consultation on the proposed change. They are likely to be 
paying a material contribution towards the costs of maintenance of 
the building and their rights and the value of their asset are likely 
to change as a result of conversion. 

 

Do consultees agree?   

Paragraph 3.152   

Consultation Question 9. We do not agree. If this can be imposed unilaterally on lenders 
they will react by treating leasehold/commonhold units differently 
when considering if they are adequate security for borrowing, or 
when considering the terms of mortgages or re-mortgages. 

 

17.9 We invite consultees’ views as to whether it should 
be possible for charges to transfer automatically 
from the leasehold title to the commonhold unit title 
on conversion to commonhold, without requiring 
lenders’ consent. 

  

Paragraph 3.172   
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Consultation Question 10.   

17.10 We have set out two options for setting the threshold 
of leaseholder support which should be required to 
convert to commonhold.  The first would be to 
require leaseholders (who are qualifying tenants 
under enfranchisement legislation) owning at least 
50% of the flats in the building to consent, provided 
non-consenting leaseholders are able to retain their 
leasehold interest on conversion to commonhold 
(Option 1).  The second would be to require 
leaseholders (who are qualifying tenants under 
enfranchisement legislation) owning at least 80% of 
the flats in the building to consent, on the basis that 
non-consenting leaseholders are required to take a 
commonhold unit on conversion (Option 2). 

  

17.11 We invite consultees’ views as to whether they 
prefer Option 1 or Option 2. 

We do not prefer either option.  

17.12 We invite consultees’ views as to any other options 
for setting the threshold of leaseholder support for 
conversion, other than Options 1 and 2, which strike 
an appropriate balance between the interests of 
those wishing to convert and non- consenting 
leaseholders, and provide a mechanism for financing 
the freehold purchase. 

Unfortunately we cannot see how anything other than unanimity 
would enable conversion to go ahead without risking substantial 
unfairness to some leaseholders. If leasehold law is going to be 
comprehensively reformed to address unfairness to a cohort of 
leaseholders it seems odd to reform commonhold in a way that 
clearly risks different types of unfair situations being imposed on a 
different cohort of leaseholders. 

We think that it is more likely that commonhold will be effective if it 
can be shown that new developments started with a commonhold 
tenure work, thereby increasing the potential for leaseholders to 
want to consent to convert to commonhold. It is also likely to be 
attractive to occupiers of mansion blocks and similar small 
schemes, who presumably would be the main candidates for 
conversion in any event.  
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Paragraph 3.182   

Consultation Question 11.   

17.13 We provisionally propose that, where the freeholder 
refuses to consent to conversion, the leaseholders 
will need to follow the collective enfranchisement 
process to purchase the freehold in order to convert 
to commonhold. 

We agree.  

Do consultees agree?   

Paragraph 4.18   

Consultation Question 12.   

17.14 We provisionally propose that, to simplify the 
procedure for converting to commonhold, any 
consents given in support of the conversion should 
not automatically lapse after 12 months. 

We do not agree that the consents should not automatically lapse 
as they may be given even when a claim has not started. We 
would suggest that they should automatically lapse where there is 
no current claim within 12 months of the granting of the consent, 
but would suggest that there should not be an automatic lapse 
once the claim has begun and while it remains in force. 

 

Do consultees agree?   

17.15 We invite consultees’ views as to whether 
leaseholders should be able to withdraw their 
individual consent to conversion after the Claim 
Notice has been served, or whether leaseholders 
should be required to make a collective decision no 
longer to proceed with the conversion. 

We agree, there needs to be this flexibility for leaseholders.  

Paragraph 4.43   
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Consultation Question 13.   

17.16 We provisionally propose that (in addition to the 
freeholder) it should be possible for leaseholders 
who are in the process of acquiring the freehold by 
collective enfranchisement, to apply to HM Land 
Registry to create a new commonhold. 

We agree.  

Do consultees agree?   

17.17 We provisionally propose that, where a lender has 
consented to a conversion to commonhold on the 
condition that it will be granted new security over the 
commonhold unit after conversion, a deed of 
substituted security provided to HM Land Registry 
will act as sufficient evidence that this condition has 
been fulfilled. 

We agree.  

Do consultees agree?   

Paragraph 4.49   

Consultation Question 14.   

17.18 Where the freehold of the building is owned by the 
leaseholders collectively through a freehold 
management company (a “FMC”), we provisionally 
propose that the common parts of the building 
should be transferred to a new commonhold 
association as part of the process of conversion to 
commonhold (rather than the FMC changing its 
articles to become a commonhold association, 
where this is possible). 

We agree.  
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Do consultees agree?   

Paragraph 4.59   

Consultation Question 15.   

17.19 We invite consultees’ views as to whether, taking 
into account our provisional proposals set out in 
questions 11 to 14, the conversion procedure would 
operate satisfactorily. 

We do not think that the conversion procedure will operate 
satisfactorily unless it operates with unanimous consent. 

 

17.20 We invite consultees’ view on what changes could 
be made to simplify the procedure and make it more 
cost-effective. 

Inevitably, this procedure can only be considered in abstract and 
we will happily respond to a further consultation on a more detailed 
iteration of the procedure. 

 

However, we would suggest that the provisional proposals do not 
take into account the intention to allow multi-building estates or 
mixed use properties and we find it difficult to see how there could 
be a conversion of more than one individual building, comprising 
its own ‘estate’. 

 

Paragraph 4.61   

Consultation Question 16.   

17.21 We provisionally propose that any new management 
structure needs to meet the following objectives: 

  

(1) Provide the ability to separate out the 
management of a variety of different 
interests within the same development, in 
particular by: 

We agree that any new management structure needs to meet 
these objectives. 
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(a) differentiating voting rights, so that 
those affected by a decision are 
entitled to participate in making that 
decision, and no one else is able to 
do so; and 

  

(b) allowing shared costs to be 
allocated in different ways to ensure 
that only those benefitting from a 
service pay for it. 

  

(2) Provide a framework which can be used to 
regulate the relationship between more than 
one building where there are shared areas, 
such as shared car parks or gardens. 

  

(3) Strike an appropriate balance between 
standardisation and flexibility. 

  

(4) Facilitate consumer protection to ensure that 
abuses that have arisen in the residential 
leasehold context cannot be transposed into 
commonhold. 

  

Do consultees agree?   

17.22 Are there any other objectives which should be 
added to the list above? 

Conceptually, the Law Commission needs to consider the extent to 
which particular rights and obligations are made intrinsic to the 
commonhold unit and are not able to be amended or withdrawn 
without the consent of the commonhold unit owner. Because 
commonhold will be operated democratically there is a clear 
analogy to constitutional rights in a democracy. In the 
constitutional context it is universally accepted that it is fair to have 
certain rights that cannot be withdrawn by majority vote. 
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 Less abstractly, these protected rights and obligations could relate 

to means of access to common areas, lists of services that have to 
be provided to unit owners, and the areas that are demised or are 
made the responsibility permanently of particular unit owners. 

 

Paragraph 5.15   

Consultation Question 17.   

17.23 We provisionally propose that commonholds with 
sections (which are not individual corporate bodies) 
should be introduced as a management structure to 
make commonhold workable for more complex 
developments. 

We consider that the proposal to have sections within 
commonhold is workable and note that it has been introduced 
elsewhere. 

In addition though we consider that within a given section there 
should be the ability to have “types” of unit as well. For example, 
one could have sections for the commercial units, the core and 
surrounding units of affordable rented housing, and block of 
private rented housing and a section comprising shared ownership 
housing and private residential housing for sale.  

Within that last section one might easily find that only certain units 
have a parking space. Also, one might find that the registered 
provider operating the affordable housing within that section would 
not want to pay towards the cost of luxury facilities such as a gym 
or concierge.  

If the section had a types of unit called “shared ownership unit with 
parking space”, “shared ownership unit no parking space”, Private 
unit with parking space”, “private unit no parking space” you would 
avoid having to divide this section into subsections or a number of 
sections, leading to fewer legal and management layers and less 
complication. 

 

Do consultees agree?   
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17.24 If consultees do not agree, do consultees prefer 
either the flying commonhold model or layered 
commonhold model? If so, how do consultees 
suggest addressing the issues with these models? 

We agree with the Law Commission’s assessment, in abstract. We 
don’t have any direct experience with schemes that could better be 
structured with flying commonholds or layered commonholds but 
could see situations where it would be sensible to use the 
structures and therefore situations where they should be available 
as a tool to lawyers and developers. 

For example, imagine two completely distinct schemes, developed 
at different times, fronting onto different roads, divided by a 
retaining wall. There might be an instance where parts of the lower 
commonhold scheme would be located under the higher one. That 
could require flying commonholds.  

Layered commonholds might be appropriate for schemes 
developed over say 10 years by a master developer, installing 
infrastructure and then selling off parcels of development plots to 
completely different developer buyers at different times. 
Depending on timing, it could be easier for the master developer to 
allow for layered commonholds, so that the scheme built in year 2 
comprises its own commonhold and is robust and independent if 
the infrastructure it is meant to use and contribute towards (ie 
schools or health centres), or the commonholds intended to be 
delivered in year 10, never come forward.  

 

17.25 Are consultees aware of any other options we should 
be considering? 

We are not aware of any other options.  

Paragraph 5.55   

Consultation Question 18.   
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17.26 We provisionally propose that it should be optional, 
rather than mandatory, for a section committee to be 
set up for each section in a commonhold. 

It should be optional. One could have a single unit section for 
example, or a section could comprise a number of units where the 
occupiers should not expect to have a vote. For example, consider 
a block of flats with a single “Tesco Express” beneath it, or a 
scheme comprising a number of private flats for sale and a 
number of private flats rented out by a corporate “build to rent” 
landlord or private student housing provider. 

 

Do consultees agree?   

17.27 If consultees disagree, which powers do consultees 
think should be given compulsorily to those 
committees? 

We wonder whether two questions cross over here. Even if it is 
compulsory for each section to have a committee managing it (with 
potentially only one person on that committee) that is a distinct 
issue from whether it is mandatory to give a committee a particular 
set of powers. With regards to mandatory powers, these will vary 
from scheme to scheme but having model articles for sections 
(similar perhaps to schedule A in company law) could draw out 
what powers any particular section is likely to require. 

 

Paragraph 5.71   

Consultation Question 19.   

17.28 We invite consultees’ views as to whether delegation 
to section committees should be collateral or 
exclusive; whether this should vary for different 
powers; or whether it should be for each 
commonhold to decide. 

There needs to be the ability for the commonhold association as a 
whole to have collateral responsibility in any situation where there 
is deadlock or inertia from those managing the section. Beyond 
this limited mandatory imposition it should be a matter for 
individual commonhold associations and their lawyers to decide. 

 

Paragraph 5.78   

Consultation Question 20.   

17.29 We invite consultees’ views as to whether:   
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(1) directors should be able to revoke or alter 
the powers delegated to a section committee 
as they wish; 

There need to be limits on which powers can be revoked or 
altered. This goes back to the point we made earlier about minority 
protection and “constitutional limits” on what can be amended by 
vote.  

 

(2) section committees affected by an alteration 
of delegated powers should be given the 
ability to apply to the Tribunal; or 

In our view a properly run commonhold association would only 
seek to withdraw powers from a particular section if those powers 
were being abused in a way that was causing harm to occupiers of 
that section or the wider commonhold. It would be appropriate for 
an independent arbiter/finder of facts to determine whether or not 
this harm had occurred.  

 

(3) the directors should have to apply to the 
Tribunal in order to alter or revoke a 
delegation. 

As above. It seems sensible for an independent arbiter to be 
involved in these situations. 

 

Paragraph 5.81   

Consultation Question 21.   

17.30 We provisionally propose that a new section should 
be able to be created by: 

In abstract, this seems sensible. However division into further 
sections once development has been completed could cause 
confusion which may impact on unit owners when they come to 
sell or mortgage the properties. The ability to define types of unit 
may provide more flexibility without commonhold is being split into 
sections in a way that is impenetrable for incoming buyers and 
lenders to understand. 

On the other hand, there should be an easy to use process for 
merger of sections, for example if someone steadily buys up 
apartments to rent them out, or an affordable housing provider 
buys additional private units from the developer and operates them 
as affordable housing.  

 

(1) the developer, at the outset; and   
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(2) the commonhold association at a later date.  
Do consultees agree? 

  

17.31 If the commonhold association is allowed to create 
sections after it has been set up, we provisionally 
propose that this decision should be approved by 
special resolution, with the additional requirement 
that at least 75% of the total votes held by the unit 
owners who would be part of the new section must 
have been cast in favour of creating the section. 

Unanimity should be required.  

Do consultees agree?   

17.32 We provisionally propose that unit owners affected 
by the introduction of a new section should be given 
the option of applying to the Tribunal. 

We agree with this proposal.  

Do consultees agree?   

Paragraph 5.88   

Consultation Question 22.   

17.33 We provisionally propose that qualifying criteria for 
sections should be introduced, so that sections can 
only be created to give separate classes of vote to: 

Our concern here is that architects and developers are reacting to 
space constraints, public policy imperatives, and changes in the 
way people want to live and work by designing ingenious but 
complicated buildings. We have provided examples of schemes to 
other government functions looking at leasehold reform. 
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 This list of the types of space and types of unit within the scheme 

that are likely to need to be separated into sections is sensible but 
it does not seem necessary to have a ban on having additional 
types of section. This should be a matter for the lawyers setting up 
the scheme at the outset to establish or a matter for the 
commonhold units to establish later. 

There is however a very strong case for introducing a model 
residential lease and a model form of report on it. Clearly, there is 
no reason why that approach could not be taken with 
commonhold, and the legal and development industry encouraged 
to produce standard documents that can be explained clearly. If 
industry standard documents were introduced, it would be easier 
for authors/bloggers/content producers to produce consumer 
facing content that explained commonhold clearly.  

 

(1) residential and non-residential units; It would also be unwelcome for there to be a mandatory set of 
requirements for a space or for a number of units to meet before 
they can comprise a section with developers or unit owners having 
to refer the matter to a tribunal if they disagree, or if it was for the 
tribunal to decide whether as a matter of practicality and fairness 
particular space or units should comprise a section. 

 

(2) non-residential units, which use their units 
for significantly different purposes; 

  

(3) different types of residential units (such as 
flats and terraced houses); 

  

(4) separate blocks in the same development; 
and 

  

(5) other premises falling within the 
commonhold which, in the interests of 
practicality and fairness, should form a 
separate section. 
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Do consultees agree? Are there any other criteria 
which consultees feel should be added to the list? 

  

Paragraph 5.94   

Consultation Question 23.   

17.34 We provisionally propose that it should be possible 
for sections to consist of a single unit. 

We agree with this proposal. However, commonhold unit owners 
should be advised to avoid over complicating their schemes by 
making each commonhold unit comprise its own section.  

 

Do consultees agree?   

Paragraph 5.96   

Consultation Question 24.   

17.35 We provisionally propose that to combine two or 
more sections, a special resolution of the 
commonhold association should be required.  
Additionally, 75% of the votes cast by the unit 
owners in the sections that are to be combined must 
have been in favour. 

If a scheme was properly structured at the outset it should only be 
necessary to combine two sections if ‘merger’ occurs, perhaps 
because someone buys all of the units to rent them out. It might be 
preferable to say that this resolution is required with this threshold 
of votes when the services or responsibilities relating to a 
particular section are to be shared with another section. 

 

Do consultees agree?   

17.36 We provisionally propose that unit owners affected 
by sections being combined should be given the 
right to apply to the Tribunal as an additional 
protection. 

We agree generally with the idea that a tribunal should exist to 
independently determine whether any application of commonhold 
management or structuring leads to unfairness. 

 

Do consultees agree?   
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17.37 We provisionally propose that there should be no 
criteria which must be met before two or more 
sections in a commonhold can be combined. 

We agree.  

   

Paragraph 5.101   

Consultation Question 25.   

17.38 We invite consultees’ views as to whether statutory 
development rights should apply automatically so as 
to avoid the need to reserve express rights in the 
CCS. 

Statutory development rights should apply at the outset.  
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17.39 We invite consultees’ views as to whether such 
statutory rights should be drawn widely to include all 
matters which are likely to apply in commonhold 
developments, including (but not limited to) the right 
to add land, to make consequential variations to 
commonhold contributions and voting rights, and 
rights of access. 

These rights should be drawn widely. It is important to make 
commonhold attractive to developers if it is to be encouraged as 
the tenure of choice on new residential and mixed-use schemes. It 
is important to remember that developers on medium to large 
sized schemes are highly likely to be developing other parts of the 
scheme following completion of particular blocks or phases. They 
need to be able to do this without harming commonhold unit 
owners’ rights but equally without harming the ability of developers 
to deliver further commonhold units and or public facilities and 
space. 

For commonhold to work on larger schemes, it needs to have 
been reformed with the following in mind. These transactions/legal 
factors apply to nearly all residential schemes of any size: 

(a ) On-site affordable housing, including variations to any 
planning agreement relating to affordable housing.  

(b ) Road adoption agreements (s38 and s278 Highways Act 
1980) 

(c ) The contaminated land regime, provisions in s106 agreements 
relating to this, and agreements assigning liability 

(d ) Sewer adoption (and agreements under s104) 

(e ) a requirement to make a section 106 financial contribution or 
pay community infrastructure levy  

(f ) a requirement to connect a scheme to a district heating 
network 

(g ) other requirements for a scheme to be built and then used in a 
sustainable or environmentally sound manner 

 

Paragraph 6.65   
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With regards to all of these factors, the Law Commission, or 
Government, needs to confirm the following: 

 (a ) conceptually, how much should a commonhold association be 
able to influence the content and scope of this transaction or legal 
factor – should they be able to vote on its terms, or whether it 
occurs? 

(b ) to what extent should this legal transaction or factor bind (i ) 
individual commonhold unit owners, or (ii ) the commonhold 
association? 

(c ) are there any risks to the delivery of this legal factor (required 
by public policy) because of the move from leasehold to 
commonhold? 

 

 

 

Consultation Question 26.   

17.40 We provisionally propose that there should be no 
specific statutory provisions for the appointment of 
developers’ directors.  Instead, a developer’s ability 
to appoint directors should depend on the number of 
units it retains. 

It may be sensible for a developer to have the right to insist on 
appointing a director until all of the units within a particular 
commonhold have been disposed of with all open space and 
common areas having also been developed. 

 

Do consultees agree?   

17.41 We provisionally propose that developers should be 
able to exercise all voting rights associated with the 
units of which they are the registered owners. 

We agree, to the extent that such rights relate to the development 
of any retained space on a particular scheme. 

 

Do consultees agree?   
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Paragraph 6.67   

Consultation Question 27.   

17.42 Currently, the Commonhold Regulations place 
certain restrictions on a developer’s exercise of 
development rights: 

  

(1) the developer must not exercise rights in a 
way which would interfere unreasonably with 
unit owners’ enjoyment of their units or their 
ability to exercise rights granted by the CCS; 

  

(2) the developer may not remove land from the 
commonhold which forms part of a unit 
unless the owner of that unit provides written 
consent; 

  

(3) any damage caused to the commonhold 
land by the developer should be remedied 
as soon as reasonably practicable; and 

  

(4) the developer may not exercise development 
rights if the works for which the right was 
granted have been completed (excluding the 
developer’s right to market units). 

  

17.43 We invite consultees’ views as to whether any 
further restrictions should be introduced on the use 
of development rights: in particular, whether a time 
limit should be imposed on the exercise of these 
rights (and if so, what this time limit should be). 

A time limit would be unworkable as every scheme is different and 
will require a different timeframe to be fully developed. 

 

Paragraph 6.69   
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Consultation Question 28.   

17.44 We provisionally propose that “anti-avoidance” 
provisions should be introduced to ensure that the 
developer does not attempt to secure a greater 
degree of control by: 

It may be appropriate to have a power of attorney to avoid 
deadlock for example if a particular unit owner does not make a 
decision in the timeframe required by the developer (typically 
because a timeframe has been imposed on it by a public authority, 
or by the developer’s lender). It may also be appropriate to include 
in the sale contract an obligation on a purchaser to contribute 
towards management of the scheme in the course of development 
by exercising their rights and voting on matters put to them in a 
timely way. This does not seem to be automatically unfair to 
purchasers. 

 

(1) taking powers of attorney from the 
purchasers (or seeking to control votes in 
any other way); or 

  

(2) attempting to control how unit owners vote 
by inserting terms in the purchase contracts. 

  

Do consultees agree?   

Paragraph 6.71   

Consultation Question 29.   

17.45 We invite consultees’ views as to what advantages 
there are (if any) of the transitional period in the 
registration procedure for new commonhold 
developments. 

Not answered.   

Paragraph 6.72   
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Consultation Question 30.   

17.46 We invite consultees’ views as to whether any 
requirements of company law (such as to make an 
annual confirmation statement, and to file accounts) 
should be relaxed for commonhold associations. 

Although it may be appropriate to extend timeframes for 
compliance with particular company law obligations for particular 
commonhold associations (for example those only comprising 
small numbers of units) it would be confusing to have a different 
company law regime for commonhold associations generally. 

 

Paragraph 7.67   

Consultation Question 31.   

17.47 We invite consultees’ views as to whether there are 
particular difficulties in applying CVAs to 
commonhold associations. 

Not answered.   

17.48 We invite consultees’ views as to whether the CVA 
procedure needs any adaptations to make it more 
relevant and effective in dealing with commonhold 
associations in financial difficulties. 

Not answered.   

Paragraph 7.68   
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Consultation Question 32.   

17.49 We provisionally propose that it should not be 
possible for creditors directly to petition for a 
commonhold association to be wound-up, and a 
liquidator appointed.  Instead, a petition could lead to 
the court appointing a commonhold administrator, 
who would carry out the necessary duties. 

Unfortunately it seems to be intrinsic to commonholds that there is 
a commonhold association that manages shared areas. Because 
this association will always comprise the occupiers it is not clear 
who would comprise any successor commonhold association.  

 

There is also a risk of real harm to the value of the commonhold 
units if they are automatically converted effectively to freehold flats 
because of the forced insolvency and liquidation of the 
commonhold association and the rights that body would hold over 
common areas. It appears that there needs to be a specific regime 
for commonhold association insolvency in common with other 
specific insolvency regimes relating for example to FE colleges or 
registered providers. 

 

 It appears preferable for a creditor to be able to appoint a manager 
to ensure that contributions are to an extent paid up to pay off the 
creditor that it is to ensure that a commonhold association can be 
liquidated. 

 

Do consultees agree?   

17.50 We provisionally propose that a commonhold 
administrator should then be able to petition for the 
association to be wound-up only if the commonhold 
association is irretrievably insolvent. 

Our comments above apply.  

Do consultees agree?   

Paragraph 7.70   
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Consultation Question 33.   

17.51 We provisionally propose that the law should be 
clarified to ensure that there is a presumption that, 
on the insolvency of a commonhold association, a 
successor association should usually be appointed. 

Again we are not clear who or what would comprise the successor 
association. Would it not just be the commonhold unit owners 
under a different corporate identity and name, or conceptually 
would this allow for lenders and creditors to have a membership 
interest in the successor organisation?   

However, we agree that there will need to be an association in 
place, if the management of the commonhold is to work. We would 
therefore suggest, that there would be a presumption that a 
successor association should be appointed, save for where it is 
clear that one or more of the unit holders are withholding funds 
simply to avoid paying a sum that is due. Otherwise, there is little 
recourse for companies contracting with commonhold 
associations.  

We also wonder whether it should be a requirement for there to be 
some form of insurance in place (assuming it can be made 
available) to cover non-payment by one or more unit holders of 
sums payable to the commonhold association. We are of the view 
that it will be important, if commonholds are to be able to succeed, 
as there is unlikely to be any value in the commonhold association, 
that contractors have some form of comfort that they will be paid 
for providing services. Otherwise, we would expect contractors to 
require payment up front, which would not be satisfactory for the 
commonhold associations. 

 

Do consultees agree?   

17.52 We invite consultees’ views as to whether there are 
circumstances in which it would not be appropriate 
for the court to appoint a successor association and, 
if so, what these circumstances are. 

See comments above.  
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17.53 We provisionally propose that the court should have 
discretion as to whether to impose conditions for a 
successor association to be appointed. 

Yes, we do agree, for the reasons stated above.  

Do consultees agree?   

17.54 We invite consultees’ views as to:   

(1) what conditions might be imposed; and (1) Dealing with debts if non-payment was simply used as a 
technique to avoid paying contractors; 

requirement to comply with company law obligations and 
filings; 

prevention of certain unit holders from being directors; and 

requirement to appoint professional directors and managers. 

 

(2) if the court’s discretion is to be structured, 
what factors the court should take into 
account. 

(2) ability of the unit holders to manage the building; and 

the honesty and integrity of the unit holders. 

 

Paragraph 7.72   

Consultation Question 34.   

17.55 We provisionally propose that, if a liquidator is 
appointed to wind up a commonhold association, he 
or she should not be able to demand further 
contributions from the unit owners to reduce the level 
of indebtedness of the association. 

For the reasons set out in response to question 33, we do not 
agree. 

 

Do consultees agree?   
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17.56 We provisionally propose that, if a liquidator is 
appointed to wind up a commonhold association, he 
or she should not be able to demand further 
contributions from the unit owners to make up for the 
shortfall in contributions from members who are 
bankrupt or from whom it is impossible to recover 
their contributions. 

We do not agree.  We are of the view that it should be considered 
whether some form of insurance could be available to cover the 
eventuality of a member becoming bankrupt and unable to pay 
their contributions. 

 

Do consultees agree?   

Paragraph 7.76   

Consultation Question 35.   

17.57 We provisionally propose that it should be possible 
for the CCS to impose restrictions on the short-term 
letting of units. 

The existing safeguards on restrictions on subletting should apply. 
Any change imposed after a scheme has been set up should 
require unanimity from the affected section to avoid harming 
minority interests. 

 

Do consultees agree?   

17.58 We invite consultees’ views as to how to ensure that 
any restriction on short-term letting does not prevent 
units being rented in the private or social rented 
sector.  In particular: 

  

(1) in relation to the private rented sector, we 
invite views on whether any restriction 
imposed by a CCS should be confined to 
lettings made for less than six-months, or for 
any other specified period; 

This appears sensible. Alternatively or in addition, the rules 
currently applying to Airbnb style lets could be applied.  
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(2) in relation to the social rented sector, we 
invite views on whether any restriction 
imposed by a CCS should not be able to 
apply to particular landlords, such as 
registered providers of social housing and 
housing associations, or whether there are 
other ways of ensuring that such lettings 
cannot be prohibited in the CCS. 

It would not be acceptable to a registered provider taking space in 
part of the scheme to be told in future that the CCS had been 
amended to prevent them from renting out their units, or that rules 
had been introduced or amended to address actual or perceived 
behaviour of the social housing tenants, if those rules were not 
enforceable by the registered provider under their tenancy 
agreements.  

There could be an additional restriction on amendment of the CCS 
to provide that this amendment could not be introduced if it would 
conflict with any planning obligation relating to the property and 
imposed under section 106. 

 

Paragraph 8.35   

Consultation Question 36.   

17.59 We provisionally propose that event fees should be 
prohibited within commonhold, except for any 
specific circumstances expressly permitted by 
statute. 

We are not opposed to a general ban on event fees to prevent 
abuses by landlords provided retirement properties fall within the 
category of properties where event fees are expressly permitted. 
The other specific circumstances where they are permitted also 
need to be very carefully considered.  

 

Do consultees agree?   
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17.60 We invite consultees’ views as to whether an 
exception to the proposed prohibition on event fees 
should be made for specialist retirement properties 
within commonhold. 

We agree that an exception should be made for retirement 
properties. Retirement properties contain communal living space 
and other facilities which need to be funded. There are other 
possible funding options (higher purchase prices, ground rents, a 
higher service charge etc.), but we think that having a variety of 
choices is of benefit to consumers, allowing them to choose an 
option that best suits their circumstances. Purchasers of retirement 
properties are often asset rich but income poor and so event fees 
might often be the best choice for retirees. We do however believe 
that greater regulation of event fees is needed and that the 
implications of those fees and circumstances when they apply 
need to be made very clear to consumers from the outset of every 
purchase.  

 

17.61 We invite consultees’ views as to whether there are 
any other circumstances (apart from specialist 
retirement properties) in which event fees should be 
permitted within commonhold. 

Though they are currently fairly rare, there are other schemes 
which may require event fees either now or in the future should 
they become prevalent in the UK. Examples might be schemes 
based around a particular interest/sport, for example general 
aviation. There are villages in the US and in continental Europe 
where houses are built around an airfield and each has its own 
hangar and taxiway to the runway. This would entail extensive cost 
in repair and regulatory expense, so event fees could well be 
necessary to make such a scheme work. Another example might 
be a golf village of the type found in the Algarve. We recognise 
that legislating for such examples might be quite difficult, but we 
think that careful thought needs to be given to whether event fees 
should be permitted in these or any other relevant circumstances.  

 

Paragraph 8.43   
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Consultation Question 37.   

17.62 We invite consultees’ views as to whether any 
further restrictions should be put in place to limit 
which local rules may be added to the CCS. 

We currently deal with the need to adapt how shared space is 
operated by allowing underleases and transfer deeds for the 
landlord or management company of the scheme to introduce 
“rules and regulations” over time. Effectively, these need to be fair 
and reasonable.  

 

 On the one hand, the CCS needs to be adaptable so that it keeps 
up-to-date with changes to how buildings are used over time. For 
example, if drones become more common it may be appropriate to 
introduce rules within commonhold is setting out restrictions on 
how they are used. 

 

 On the other hand, we revert to our analogy to constitutional 
protection of minorities in democracies. If you buy a unit on a 
scheme with grass open areas and there is no restriction at the 
outset on letting your dog use that area or letting children play ball 
games (for example) it seems unfair that a restriction could 
subsequently be imposed. It would lead to situations where 
residential occupiers are left with fewer rights than they 
legitimately expected at the outset.  

 

 The approach set out in respect of unfair terms in tenancies could 
be applied so that it is clear that a commonhold association has to 
act fairly in restricting use of commonhold units or open areas, in 
addition to acting in accordance with a majority vote. 

 

Paragraph 8.47   

Consultation Question 38.   

17.63 We provisionally propose that a higher threshold for 
amending the CCS should be introduced, which may 
apply to some or all local rules. 

There needs to be a high threshold that ensures that a sufficient 
percentage of the unit owners affected by the change agree to it 
being imposed. 

 



17580989-3 38  
 

Question Response Notes/Comments  

Do consultees agree?   

17.64 We invite consultees’ views as to:   

(1) what voting threshold should be required to 
amend local rules; 

It should be greater than 80%.  

(2) when there should be a right to apply to the 
Tribunal in relation to amendments of the 
CCS; and 

If there are more than 50% of unit holders seeking a change for a 
good policy or safety reason but there are not sufficient numbers 
to allow a change to be made then it may be appropriate to have 
the right for those unit holders to apply to the Tribunal. However, 
there will need to be carefully detailed rules for the Tribunal to 
follow as to when it would be appropriate to make such changes 
without sufficient support of the unit holders. We would suggest 
that this be limited to health and safety, physical integrity of the 
building, or good estate management or strong policy reasons. 

 

(3) whether the threshold should be the same 
for amending all local rules, or whether rules 
should be differentiated.  If consultees are of 
the view that rules should be differentiated, 
we invite views as to how the threshold for 
introducing a rule in an area on which the 
CCS is currently silent should be 
determined. 

There may need to be a defined set or category of rules of such 
importance that they can only be changed by unanimity. This could 
be addressed in the transfer deeds creating the individual 
commonhold units. For example it could be clear that only the 
restrictions and rules in schedule X and Y could be changed, but 
that in no circumstances could the rights in schedule Z be altered.  

 

Paragraph 8.68   

Consultation Question 39.   

17.65 We provisionally propose that the mandatory 
provisions of the CCS should be contained in the 
regulations, but not be reproduced in the CCS. 

The does not seem to be any need for this restriction.  It would be 
clearer and easier for all to understand if all the mandatory 
provisions were also detailed in the CCS. 

 

Do consultees agree?   
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17.66 If so, we invite consultees’ views as to whether the 
directors of the commonhold association should be 
under a duty to provide copies of the most up-to-date 
standard provisions contained in the regulations, 
along with a copy of the CCS, to any new 
purchasers, and should provide copies of the 
updated standard provisions to all unit owners as 
and when changes are made. 

We agree, as long as it is open to commonhold associations to 
comply with this obligation by using modern means of 
communication such as email or maintenance of intranets or 
extranets.  

 

Paragraph 8.77   

Consultation Question 40.   

17.67 Should our provisional proposals to introduce 
sections be implemented, we provisionally propose 
that it should be possible to add schedules to the 
CCS, where the rights and obligations applying to a 
specific section can be collated. 

We agree with this proposal.  

Do consultees agree?   

Paragraph 8.80   

Consultation Question 41.   

17.68 We invite consultees’ views as to whether there are 
any new terms, other than those we have asked 
about in this Consultation Paper, which should be 
added to the prescribed terms of the CCS (that is, 
rules which should apply to every commonhold, 
rather than local rules which can optionally be 
adopted by individual commonholds). 

It is difficult to consider this in abstract. We would steer the Law 
Commission away from trying to impose one type of CCS on every 
scheme in the country. They will all need to be different. 

Without detracting from the need for flexibility, there is a clear case 
(as outlined in an earlier response above) for standardised pro-
forma documents, and standardised reports on those pro formas. 
This should be focused on the obligations in commonhold 
documentation that directly impacts on individual unit owners.  
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Paragraph 8.83   

Consultation Question 42.   

17.69 We provisionally propose that the procedure for the 
election of directors of a commonhold should be 
simplified, so that the prescribed articles of 
association provide that directors should be elected 
at a general meeting, and also may be co- opted by 
the existing directors. 

The risk arising from making it easy to change directors is that 
tactical voting or gaming will be used for particular interested 
parties to take over management of an association. 

 

Do consultees agree?   

Paragraph 9.32   

Consultation Question 43.   

17.70 We provisionally propose that, if a commonhold 
association cannot find members able and willing to 
serve as directors, and is also unwilling to appoint 
professional directors, any member of the 
association should be able to apply to a court or 
tribunal for professional directors to be appointed, 
who would then be paid by the association. 

We agree with this proposal.   

Do consultees agree?   

17.71 We provisionally propose that, if members should be 
able to make such an application, then someone 
with a mortgage or other charge over a unit should 
also be able to do so. 

We agree with this proposal.  

Do consultees agree?   
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17.72 We provisionally propose that, if it should be 
possible for an application to appoint directors to be 
made, it should be heard by the First-tier Tribunal 
(Property Chamber) (in Wales, the Residential 
Property Tribunal). 

We agree with this proposal.  

Do consultees agree?   

Paragraph 9.36   

Consultation Question 44.   

17.73 We invite consultees’ views as to whether a problem 
is likely to arise whereby a single investor, or a group 
of investors, who own a majority of units, run a block 
in their own interests in order to “squeeze out” other 
owners. 

This could happen and is an inherent risk in any situation where 
you stop making all of the rights and obligations relating to a unit 
intrinsic on the documents creating the legal interest in that unit. 

 

17.74 If it is felt that problems are likely to arise, then we 
invite consultees’ views as to the following: 

There needs to be a broad ability for a tribunal to intervene in 
situations where a minority interest is taking over a commonhold 
in a way that harms the other unit owners.  

 

(1) whether the concept of “persistent failure to 
comply with the CCS in some material 
respect”, offers a satisfactory basis upon 
which a court or tribunal could intervene on 
an application by a unit owner; 

  

(2) whether such applications should be made 
to the court or the Tribunal; 
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(3) whether, the court or Tribunal should have 
the power to appoint directors, and to make 
the supplementary orders set out in 
paragraph 9.48 above, should they be 
required; 

  

(4) whether it would be necessary for the court 
or tribunal to exercise continuing supervision 
over the directors who were appointed; and 

  

(5) whether other solutions could be used to 
address the difficulty. 

  

Paragraph 9.51   

Consultation Question 45.   

17.75 We seek consultees’ views on whether their 
experience with other leaseholder- controlled 
companies (Freehold Management Companies, 
Residents’ Management Companies and right to 
manage companies) leads them to believe that 
provisions for proxy voting may be abused, and, if 
so, in what way or ways. 

There is always this potential, even if it is in a small minority of 
cases.  

Restricting the number of proxy votes that any individual may hold 
may mitigate the risk in some cases, but this will depend on the 
number of units involved. It may also exacerbate the issue in other 
cases, as it may be that there is one unit owner who owns a 
number of units and is seeking to make changes that will 
adversely affect the block but not all of the other unit holders can 
attend, the use of proxies in those circumstances may be the only 
way to prevent an abuse. 

 

17.76 We further seek consultees’ views on whether any 
such abuses could be prevented or mitigated by: 

Not answered.   

(1) a restriction on the number of proxy votes 
that any individual might hold; or  
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(2) some other device (please specify).   

Paragraph 9.58   

Consultation Question 46.   

17.77 We provisionally propose that legislation should 
deem that the commonhold association has an 
insurable interest in the parts of the building which 
are owned by the unit owners. 

We agree with this proposal.  

Do consultees agree?   

17.78 We provisionally propose that legislation should 
require the commonhold association to reinstate or 
rebuild (as appropriate) the whole of a 
horizontally- divided building – including the parts 
owned by the unit owners – in order to satisfy the 
indemnity principle within insurance law. 

We agree with this proposal. It should be set out in the transfer 
deeds creating the commonhold as well as the CCS and should 
not be capable of amendment by vote.  

 

Do consultees agree?   

17.79 We invite consultees’ views as to whether any other 
legal difficulties would arise in arranging buildings 
insurance for commonholds which have not been 
addressed by these proposals. 

  

Paragraph 9.87   
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Consultation Question 47.   

17.80 We provisionally propose that the CCS should be 
amended so as to require that either a copy of the 
buildings policy and schedule, or sufficient details of 
it, should be supplied to all unit owners on or before 
they acquire a unit, and whenever the terms of the 
policy change. 

We agree with this proposal.  

Do consultees agree?   

17.81 We provisionally propose that the commonhold 
association should confirm to unit owners and their 
mortgage lenders that the insurance is in existence 
on an annual basis, and when reasonably required 
at other times. 

We agree with this proposal.  

Do consultees agree?   

Paragraph 9.90   

Consultation Question 48.   

17.82 We invite consultees’ views as to whether public 
liability insurance (that is, insurance against liability 
as an occupier and also as a property owner) is 
likely to be generally available for commonhold 
associations. 

We see no issues with this becoming available following reform of 
commonhold legislation. The insurance market will react to 
government imposing these requirements. 

 

17.83 If it is generally available, we provisionally propose 
that details of minimum cover, permissible 
exclusions and excesses, and so on, should be 
prescribed in regulations to be made by the 
Secretary of State. 

This appears sensible.  
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Do consultees agree?   

Paragraph 9.93   

Consultation Question 49.   

17.84 We provisionally propose that the commonhold 
community statement should contain an express 
power for the commonhold association to take out 
directors’ and officers’ insurance. 

We agree with this proposal.  

Do consultees agree?   

Paragraph 9.96   

Consultation Question 50.   

17.85 We provisionally propose that the provisions in the 
prescribed commonhold community statement 
requiring the repair of the common parts should be 
extended to require also “renewals”; that is, the 
replacement of “like with like” if something should be 
beyond economic repair. 

We agree with this proposal.  

Do consultees agree?   

17.86 We provisionally propose that the installation of 
adequate thermal insulation should be deemed to be 
a repair. 

We agree with this proposal.  

Do consultees agree?   
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17.87 We provisionally propose that it should be possible 
for the repairing obligations required by the CCS to 
be supplemented by a local rule requiring a higher 
standard of repair, if appropriate. 

We agree with this proposal, assuming a sufficient number of unit 
holders agree. 

 

Do consultees agree?   

17.88 We provisionally propose that, with 
horizontally-divided buildings (so including all flats), 
matters relating to the internal repair of units should 
be left to local rules. 

We agree with this proposal but note that the provisions relating to 
standard of repair are likely to be so important as to be the types 
of obligation that should not be amendable by vote following set 
up of the commonhold. 

 

Do consultees agree?   

17.89 We provisionally propose that with vertically-divided 
buildings (that is, all houses, whether detached, 
semi-detached or terraced) all matters relating to 
repair (whether internal or external) of the units 
should be left to local rules. 

We agree with this proposal but note that the provisions relating to 
standard of repair are likely to be so important as to be the types 
of obligation that should not be amendable by vote following set 
up of the commonhold. 

 

Do consultees agree?   

Paragraph 9.111   

Consultation Question 51.   

17.90 We invite consultees’ views as to whether rights of 
entry are best left to local rules, or whether rights of 
entry should be prescribed. 

We don’t see it as workable as a general observation for there to 
be one nationally mandated set of rights of entry. It is likely that 
standard types of document will be produced as part of the law 
reform process but these need to be adaptable by lawyers at the 
outset of development of the commonhold scheme to suit the 
needs of different buildings and building occupiers 
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17.91 If rights of entry are prescribed, we invite consultees’ 
views as to whether it is necessary to make a 
distinction between different types of buildings. 

Again it does not seem workable or necessary to have these 
complicated restrictions on what rights can apply to what types of 
building. It is a lawyer’s job to get this right. 

 

17.92 If it is necessary to distinguish between different 
types of building, we invite consultees’ views as to: 

When one looks at the difficulties in enfranchisement law arising 
from defining a building it seems unworkable for one set of 
nationally imposed legislation to set out how the building can be 
divided. It will lead to more confusion and upset than it resolves. 

 

(1) whether the distinction should be between 
those that are horizontally- divided, and 
those that are vertically-divided; and 

  

(2) if some other distinction is more appropriate, 
what that should be. 

  

17.93 We invite consultees’ views as to what, in each case, 
the appropriate rights of entry would be. 

  

Paragraph 9.128   

Consultation Question 52.   

17.94 We provisionally propose that the commonhold 
community statement should be amended to provide 
that alterations to the common parts which are 
incidental to internal alterations made by a unit 
owner to his or her own unit should not require the 
consent of the members by an ordinary resolution. 

Yes, we agree.  

Do consultees agree?   

17.95 We provisionally propose that the giving of consent 
to such proposals should be delegated to the 
directors. 

Yes, we agree.  
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Do consultees agree?   

17.96 We invite consultees’ views as to whether:   

(1) “minor alterations to the common parts” 
should be defined as we have outlined at 
paragraph 9.137 above; or 

We have no views on this.  

(2) some other criterion could be adopted to 
distinguish minor alterations from those 
which should continue to require the consent 
of an ordinary resolution by the members. 

  

Paragraph 9.139   

Consultation Question 53.   

17.97 We invite consultees’ views as to whether existing 
long-term contracts have been a problem which 
leaseholders have encountered. 

Not answered.                     

17.98 If they have, then we further invite leaseholders to let 
us have examples. 

Not answered  

Paragraph 9.152   
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Consultation Question 54.   

17.99 We provisionally propose that commonhold 
associations should be given the right, within a set 
period from the date when the unit owners take 
effective control of the commonhold association, to 
cancel contracts which were entered into by the 
association before that date.  (It would be necessary 
to define these terms so as to exclude the scenario 
where the units were “sold” to associates of the 
developer). 

This reform does not seem necessary. It will just make 
maintenance of buildings more expensive as maintenance 
providers will price this risk into the cost of their long-term 
contracts.  

The risk of poor value long-term contracts being imposed on 
incoming purchasers of units as a fait accompli can be managed 
by requiring those contracts to be disclosed to incoming buyers, 
and the key terms of those contracts having to be summarised for 
those buyers.  

 

 The Law Commission should also investigate whether this would 
have any impact on the management of affordable housing by 
registered providers and on whether this would impact on current 
practice imposed by government in respect of the introduction of 
district heating schemes. These schemes depend on very long-
term contracts being imposed on all occupiers of a particular 
scheme, subject to legal safeguards. 

 

Do consultees agree?   

17.100 We provisionally propose that a “long-term contract” 
should be defined as a contract which must run for 
more than 12 months. 

We agree.   

Do consultees agree?  If not, what longer or shorter 
period would be appropriate? 

  

17.101 We provisionally propose that a commonhold 
association should have to exercise this right within 
six months from the commonhold coming under the 
effective control of the unit owners (being actual 
“arms-length” purchasers of the units). 

Six months appears sensible.   
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Do consultees agree? If not, what longer or shorter 
period would be appropriate? 

  

Paragraph 9.154   

Consultation Question 55.   

17.102 We invite consultees’ views as to the difficulties that 
can arise when the long-term contract includes the 
hire of equipment which remains the property of the 
contractor and which they have reserved the right to 
remove if the contract should be terminated.  We 
would appreciate any examples of contracts 
involving the hire of equipment, or of long-term 
contracts generally, that consultees are able to 
provide. 

We have no direct experience with this issue.  

Paragraph 9.157   

Consultation Question 56.   

17.103 We provisionally propose that the proposed 
contributions to shared costs should require the 
approval of the members of the commonhold 
association.  This approval would generally be given 
by a resolution passed in a general meeting, though 
it could be passed by the written procedure. 

Either the percentages payable by particular sections or unit 
owners in respect of particular services, or the particular service 
charge heads applying to particular sections, should be 
established properly at the outset of setup of the scheme and it 
should be difficult to change these unless they are manifestly 
unfair.  

Again there is a risk of gaming and tactical voting leading to 
particular unit owners paying less than they actually should do if it 
is easy to change these types of provision. 

There would also be the temptation to constantly tinker with which 
services or common areas were the responsibility of which section.  

 

Do consultees agree?   
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17.104 We provisionally propose that this approval should 
be given by an ordinary resolution (over 50% 
majority), rather than by a special resolution (at least 
75% majority). 

We disagree with this element of the proposal. This threshold 
appears to be too low. 

 

Do consultees agree?   

17.105 We invite consultees’ views as to the suggestion that 
if the proposed level of contributions failed to secure 
approval, the level of contributions required in the 
previous financial year should continue to apply. 

We agree with this element of the proposal.  

17.106 We invite consultees’ alternative proposals to 
address the issue of what should happen if the 
directors’ proposed level of commonhold 
contributions fail to obtain approval. 

There may need to be an ability to apply to the Tribunal if this 
cannot be established by agreement of the commonhold unit 
owners.  

 

Paragraph 10.35   

Consultation Question 57.   

17.107 We provisionally propose that it should be possible 
for the CCS to include, as a local rule, an 
index-linked “cap” on the amount of expenditure 
which could be incurred on the cost of 
improvements. 

This seems to introduce substantial risks, either for commonhold 
unit owners, because actual costs of repair rise higher than 
indexation, or for the public sector because intervention/financial 
support is required to ‘save’ commonholders in this situation.  

 

Do consultees agree?   

17.108 We provisionally propose that it should be possible 
for the CCS to include, as a local rule, an 
index-linked “cap” on the amount of expenditure 
which could be incurred annually on the cost of 
“enhanced services”, as described in 
paragraph 10.40(1). 

Again, this seems to introduce a substantial risk of costs rising out 
of line with indexation.  
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Do consultees agree?   

17.109 We provisionally propose that if a CCS contained 
such a “cap”, then it could be removed only with the 
unanimous consent of the unit owners, or with the 
support of 80% of the available votes, and the 
approval of the Tribunal. 

We do not agree with including a cap.  

Do consultees agree?   

17.110 We provisionally propose that any application by a 
unit owner to challenge proposed expenditure should 
be made before it was incurred, and expenditure 
should not be open to challenge later. 

We do not agree with including a cap.   

Do consultees agree?   

Paragraph 10.41   

Consultation Question 58.   

17.111 We provisionally propose that it should be 
compulsory for a commonhold association to have 
some form of reserve fund. 

This is a sensible proposal.  

Do consultees agree?   

17.112 We provisionally propose that the scheme for the 
financing of the commonhold should continue to 
distinguish between contributions for shared 
(current) expenditure, and contributions to the 
reserve fund or funds. 

We agree.  

Do consultees agree?   
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17.113 We provisionally propose that no minimum annual 
contribution towards the reserve fund should be 
specified. 

We agree.  

Do consultees agree?   

17.114 We invite consultees who do not agree to suggest 
how a requirement for minimum contributions might 
operate. 

  

17.115 We provisionally propose that the directors of 
commonhold associations should be able to set up 
such designated reserve funds as they see fit. 

Yes, but approval should be sought from the unit holders.  

Do consultees agree?   

17.116 We provisionally propose that it should also be 
possible for the members of a commonhold 
association to require, by ordinary resolution, that a 
designated reserve fund or funds should be set up. 

We agree.  

Do consultees agree?   

17.117 We provisionally propose that designated reserve 
funds should be protected from enforcement action 
by creditors, unless their claim relates to the specific 
purpose for which the designated reserve fund was 
set up. 

We agree with this proposal.  

Do consultees agree?   

17.118 We provisionally propose that designated reserve 
funds should continue to receive equivalent 
protection if the commonhold association should be 
subject to insolvency proceedings. 

We agree with this proposal.  
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Do consultees agree?   

17.119 We provisionally propose that it should be possible 
to change the designation of a designated reserve 
fund only by a resolution supported by 80% of the 
members, and with the approval of the Tribunal. 

Yes, we agree.  

Do consultees agree?   

17.120 We invite consultees’ views as to whether the 
directors (or the members in a general meeting) 
should be able to “borrow” from a reserve fund in 
order to meet a shortfall in meeting other 
expenditure, and, if so, what safeguards, if any, 
would be appropriate. 

We think this should only be the case, if the funds being 
“borrowed” are not required to be spent in that financial year, 
thereby giving time to replenish the fund and only to meet other 
agreed expenditure. It should not be possible to do this if there is 
any disagreement that the other expenditure should be incurred. 

 

17.121 We provisionally propose that the proposed annual 
contributions to the reserve fund or funds should be 
approved by the members in the same way as the 
contributions to current expenditure, and, if possible, 
at the same time. 

We agree.  

Do consultees agree?   

Paragraph 10.71   

Consultation Question 59.   

17.122 We provisionally propose that it should be possible 
to allocate to individual units within a commonhold 
different percentages that it must contribute towards 
different “heads” of cost. 

We agree with this proposal.  

Do consultees agree?   
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17.123 We invite consultees’ views as to whether each 
commonhold should have total flexibility in how 
different costs are allocated, or whether there should 
be any limitations on their ability to do so. 

We agree with this proposal. There should be limits on 
their ability to change allocation of costs after setup of the 
commonhold however. 

 

Paragraph 10.96   

Consultation Question 60.   

17.124 We provisionally propose to retain the possibility of 
varying the percentage of expenditure allocated to 
each unit, by amending the CCS by special 
resolution.  Such amendments would remain subject 
to a unit owner’s right not to have a significantly 
disproportionate amount of the contributions to 
shared costs, or the reserve funds, allocated to his 
or her unit. 

We agree if the percentage is to increase, however, if the 
percentage contribution is to be reduced we do not believe that a 
special resolution should be required. 

 

Do consultees agree?   

17.125 We invite consultees’ views as to whether:   

(1) it is likely to be fair and workable to consider 
any proposed variations to contributions to 
shared costs, and the reserve funds, on the 
basis that the originally allocated percentage 
was fair; and 

  

(2) safeguards need apply only if the allocated 
percentage is altered. 

  

17.126 We invite consultees’ views as to whether internal 
floor area would offer a satisfactory default basis on 
which to allocate financial contributions in purely 
residential commonholds. 

This would be satisfactory provided that it is clear that no 
contribution should be made in any circumstance where a 
particular unit owner is not legally able to use a particular space or 
service.  
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17.127 We invite consultees’ views as to whether internal 
floor area would offer a satisfactory default basis on 
which to allocate financial contributions in 
commonholds which include (a) commercial and 
residential units and (b) commercial units of different 
kinds.  If not, we invite views on alternative methods. 

No, we do not accept it would be fair when there is a mixed use 
property. We would suggest that this would be acceptable in 
relation to the split between the residential units. In relation to the 
percentage to attribute to the commercial unit, this will depend on 
the type of unit and the use it makes of the services in the 
building. We would suggest that it be determined by a surveyor 
instructed by the developer at the outset of a new commonhold or 
if new units are built after the CCS is in place, or by the 
commonhold association if there is a conversion from leasehold 
(in which case we would suggest it follows the percentages for the 
service charges contained in the lease). 

 

 Paragraph 10.100   

Consultation Question 61.   

17.128 We provisionally propose that the current scheme for 
the issue of a Commonhold Unit Information 
Certificate (“CUIC”) on the sale of a unit should in its 
essentials be retained. 

We agree with this proposal.  

Do consultees agree?   

17.129 We invite consultees’ views as to whether the 
possibility of further contributions (emergency 
contributions, or contributions to the reserve fund or 
funds) falling due after the issue of a CUIC is likely to 
present practical problems to conveyancers. 

There will be practical issues with timing, and the need to avoid 
renewing the CUIC. This is a practical ‘problem’ but no more so 
than needing to manage conveyancing chains, deadlines for re-
mortgaging, expiry of mortgage offers, expiry of local searches, 
etc.  

 

17.130 We provisionally propose that, once a CUIC has 
been issued, an incoming unit owner should not be 
liable for further contributions which fall due, unless 
the commonhold association or its agent has notified 
the current owner’s conveyancers of the further 
liabilities. 

We agree with this proposal.  
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Do consultees agree?   

17.131 We provisionally propose that the maximum fee for a 
commonhold association to issue a CUIC should be 
set by regulation, and kept under review. 

We agree with this proposal.   

Do consultees agree?   

17.132 We invite consultees’ views as to whether the lack of 
any sanction or convenient remedy for the failure on 
the part of the commonhold association to issue a 
Commonhold Unit Information Certificate within the 
prescribed 14-day period is likely to cause problems 
in practice. 

Yes, we think it would be likely to cause problems in practice as 
without this information the buyer cannot be fully informed and it is 
likely to, at a minimum, hold up a transaction. 

 

17.133 We further invite consultees’ views on how best this 
may be resolved. 

  

17.134 We invite consultees’ views as to whether a 
Commonhold Unit Information Certificate should be 
conclusive once issued; or whether it should be 
possible for it to be amended if an error is spotted 
after it has been issued. 

It should be capable of being amended.  

17.135 We further invite consultees’ views on what 
problems would arise in practice if a Commonhold 
Unit Information Certificate could be amended; and 
on how these might be addressed. 

Incoming purchasers should be informed of the error and how it 
has been corrected at the earliest possible stage. 

 

Paragraph 10.118   
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Consultation Question 62.   

17.136 We invite consultees’ views as to whether the need 
for unit owners to obtain the consent of their 
mortgage lender to support the commonhold 
association granting a fixed or floating charge is 
likely to be a significant difficulty in raising 
emergency funding. 

Yes, it will cause delay and will require each unit holder with a 
mortgage to comply. Provision would also be required if the 
consent was not granted. 

 

17.137 If consultees consider that there might be difficulties, 
we invite views on what measures could be put in 
place to alleviate these difficulties, including whether 
the Tribunal should be able to override a mortgage 
lender’s refusal to give consent. 

  

Paragraph 11.28   

Consultation Question 63.   

17.138 We provisionally propose that express provision 
should be made for a commonhold association to 
grant a floating charge. 

Yes, we agree. However, depending on the building/s involved, it 
may be the case that no lender would be prepared to take a 
floating charge as there was no real security in doing so. This 
needs to be considered further. 

 

Do consultees agree?   

17.139 We provisionally propose that a charge over the 
common parts or a floating charge should only be 
able to be granted when either: 

Yes, we agree.  

(1) The unit owners unanimously consent to the 
charge: or 
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(2) 80% of the unit owners consent to the 
charge, and approval is obtained from the 
First-tier Tribunal (Property Chamber) or the 
Residential Property Tribunal Wales. 

  

Do consultees agree?   

Paragraph 11.36   

Consultation Question 64.   

17.140 We provisionally propose that it should be possible 
for a commonhold association (having obtained the 
requisite consent) to grant a charge over part of the 
common parts.  Where such a charge is granted, the 
part of the common parts so charged may be 
registered with a separate title number. 

Yes, we agree.  

Do consultees agree?   

Paragraph 11.40   

Consultation Question 65.   

17.141 We provisionally propose making an exception to the 
prohibition on residential leases over seven years, 
and leases granted at a premium, for shared 
ownership leases which contain the fundamental 
clauses prescribed by Homes England in England or 
the Welsh Government in Wales. 

We agree with this proposal.  

Do consultees agree?   

Paragraph 12.30   
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Consultation Question 66.   

17.142 We provisionally propose that in new commonhold 
developments, the model shared ownership lease 
should require the shared ownership leaseholder to 
comply with all terms of the CCS. 

We agree with this proposal.  

Do consultees agree?   

17.143 We provisionally propose that shared ownership 
leaseholders in new commonhold developments 
should be able to exercise all the votes of the 
commonhold association in place of the shared 
ownership provider, apart from a decision to 
terminate, which should be exercised jointly with the 
provider. 

We agree with this proposal.  

Do consultees agree?   

17.144 We provisionally propose that shared ownership 
leaseholders in new commonhold developments 
should not have the same statutory rights as other 
leaseholders to challenge service charge costs or to 
be consulted on works and contracts exceeding a 
certain amount. 

We agree with this proposal, provided that the shared ownership 
unit holder has the same participation in the commonhold 
management as any other unit holder.  

 

Do consultees agree?   
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17.145 We provisionally propose that, in new commonhold 
developments, on purchasing 100% of the value of 
the commonhold unit, the shared ownership 
leaseholder should be transferred the commonhold 
title of the unit and should become a member of the 
commonhold association. 

We agree with this proposal.  

Paragraph 12.44   

Consultation Question 67.   

17.146 We provisionally propose that in a building which has 
converted to commonhold, the shared ownership 
provider should have voting rights in the 
commonhold association.  Delegation of voting rights 
to the shared owner will be possible on a voluntary 
basis, but not mandatory. 

We agree with this proposal.  

Do consultees agree?   

17.147 We provisionally propose that, in a building which 
has converted to commonhold, the staircasing 
provisions of any existing shared ownership leases 
should continue to operate in the same way.  On 
staircasing to 100%, the shared owner will therefore 
remain a leaseholder. 

We agree with this proposal, unless Homes England, registered 
providers, and other stakeholders react by suggesting a new 
structure or arrangement in this situation. There may be other 
ways of retaining or sharing equity in a unit.  

 

Do consultees agree?   

17.148 We provisionally propose that after having staircased 
to 100% of the value of the leasehold flat, the shared 
ownership leaseholder should have a statutory right 
to purchase the commonhold unit and become a 
member of the commonhold association. 

We agree with this proposal.  
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Do consultees agree?   

Paragraph 12.49   

Consultation Question 68.   

17.149 We invite consultees’ views as to whether an 
exception to the ban on residential leases over 
seven years is needed to accommodate better 
community land trusts and co-operatives within the 
commonhold model. 

As an alternative, land obligations could be reformed so that it is 
open to a particular group of neighbours to agree with each other 
that there are legal restrictions on the sale of their units, and so 
that where land is owned by a community land trust or cohousing 
provider (as defined by statute) those restrictions can apply and 
bind new unit owners. 

 

Paragraph 12.58   

Consultation Question 69.   

17.150 Aside from shared ownership leases, community 
land trusts and housing co- operatives, are 
consultees aware of any other forms of affordable 
housing which it is not possible, or would be difficult, 
to accommodate in the current commonhold 
system? 

We are not aware of any.   

Paragraph 12.67   

Consultation Question 70.   

17.151 We provisionally propose that an exception to the 
prohibition on residential leases of over seven years 
or granted at a premium should be made for 
lease-based home purchase plans regulated by the 
Financial Conduct Authority. 

We have no direct experience with this situation.  



17580989-3 63  
 

Question Response Notes/Comments  

Do consultees agree?   

Paragraph 12.79   

Consultation Question 71.   

17.152 We provisionally propose that customers of 
lease-based home purchase plans in new 
commonhold developments should not have the 
same statutory rights as other leaseholders to 
challenge service charge costs or to be consulted on 
works and contracts exceeding a certain amount. 

We have no direct experience with this situation.  

Do consultees agree?   

Paragraph 12.84   

Consultation Question 72.   

17.153 We ask consultees for their views and experience of 
how the relationship between a bank and a customer 
who is purchasing property through a lease-based 
home purchase plan is, or can be, preserved 
following a collective enfranchisement. 

We have no direct experience with the situation.  

Paragraph 12.89   
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Consultation Question 73.   

17.154 We provisionally propose that the commonhold 
association should not be able to prevent a unit 
owner or tenant from pursuing direct legal action 
against another unit owner or tenant.  Instead, the 
association should have the right to notify the unit 
owner or tenant that it reasonably considers the 
claim to be frivolous, vexatious or trivial or that the 
matter complained of is not a breach of the CCS. 

We agree with this proposal.  

Do consultees agree?   

Paragraph 13.26   

Consultation Question 74.   

17.155 We provisionally propose that a failure to use the 
forms which accompany the commonhold dispute 
resolution procedure, or forms to the same effect, 
should not automatically prevent a claim from 
progressing. 

We do not agree with this proposal. However for the sake of 
fairness it should be open to anyone who has commenced a claim 
using the wrong forms to correct this by using the correct forms. 

 

Do consultees agree?   

Paragraph 13.32   

Consultation Question 75.   

17.156 We provisionally propose that referral to an 
ombudsman should not be a mandatory part of 
commonhold’s dispute resolution procedure.  
Instead, it could be used on an optional basis, 
instead of, or alongside, other forms of alternative 
dispute resolution. 

In our opinion ombudsmen work best where there is an imbalance 
of power between two parties to a contract, and in particular in any 
situation where it is not appropriate to allow the terms of the 
contracts to be varied before it is entered into or where terms of 
the contract are unlikely to be negotiated by their parties. That 
does not seem to be the case with commonhold.  
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Do consultees agree?   

17.157 We provisionally propose that membership of an 
approved ombudsman scheme should no longer be 
a requirement for commonhold associations, and 
that, instead, commonhold associations should be 
able to decide whether or not to become a member 
of an ombudsman scheme. 

We agree with this proposal. If there is a tribunal with appropriate 
powers and resources this could address the issues that 
ombudsman were previously required to address. 

 

Do consultees agree?   

Paragraph 13.52   

Consultation Question 76.   

17.158 We provisionally propose that, where the dispute 
resolution procedure has not been followed, any 
court or tribunal, which subsequently considers the 
dispute, should have full discretion to disregard the 
non-compliance, or to order the parties to take any 
steps it considers appropriate, in accordance with its 
general case management powers. 

This seems fair and a reasonable proposal.   

Do consultees agree?   

Paragraph 13.56   

Consultation Question 77.   

17.159 We invite consultees’ views as to whether the 
current commonhold dispute resolution procedure 
should be transferred to a pre-action protocol. 

We agree with this proposal.   

Paragraph 13.67   
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Consultation Question 78.   

17.160 We provisionally propose that the jurisdiction of the 
First-tier Tribunal (Property Chamber) in England 
and the Residential Property Tribunal Wales should 
be extended to cover disputes arising within a 
commonhold. 

We agree with this proposal  

Do consultees agree?   

Paragraph 13.76   

Consultation Question 79.   

17.161 We invite consultees’ views as to whether the 
prescribed CCS should include a provision that, 
where a unit owner or tenant breaches the rules of 
the CCS, the unit owner, or tenant, should be 
required to indemnify the other unit owners and the 
commonhold association for any losses they 
reasonably incur as a result of the breach. 

We agree with this proposal.  

Paragraph 13.82   

Consultation Question 80.   

17.162 Elsewhere in this Consultation Paper we 
provisionally propose that it should be possible for a 
unit owner (or owners) to apply to the First-tier 
Tribunal (Property Chamber) in England or the 
Residential Property Tribunal Wales to challenge a 
decision of the commonhold association in the 
following circumstances: 
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(1) Where the commonhold association 
approves a budget, which will result in costs 
above a threshold (set in the CCS) being 
incurred on works or enhanced services; 

  

(2) Where the minority are outvoted on a 
decision to vary the local rules of the CCS; 

  

(3) If the directors of the association delegate 
powers to a committee which has been set 
up to represent a section of the 
commonhold, and the unit owners in the 
section wish to prevent the directors 
revoking or amending these powers; 

  

(4) Where the unit owner, or owners, are 
opposed to the introduction of a new section 
or the combination of two or more sections. 

  

17.163 We invite consultees’ views as to whether there are 
any other circumstances in which it would be 
appropriate to provide a unit owner (or owners) with 
a right to challenge a decision taken by the 
commonhold association. 

  

Paragraph 13.90   
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Consultation Question 81.   

17.164 We invite consultees’ views as to the extent to which 
the following factors should be taken into account by 
the First-tier Tribunal (Property Chamber) and the 
Residential Property Tribunal Wales when deciding 
whether or not to grant a remedy to a unit owner who 
challenges a decision taken by the commonhold 
association: 

  

(1) Whether or not the unit owner(s) making the 
application voted against the decision 
complained of, or had a good reason for not 
doing so. 

  

(2) Whether the decision complained of needs 
to have a particular impact on the unit owner 
(or owners) and if so, what degree of impact. 

  

(3) The reason behind the decision taken by the 
commonhold association, for example, 
whether the decision is in the best interests 
of the commonhold and/or is proportionate to 
the impact on the unit owner in question. 

  

17.165 We also invite consultees’ views on whether the 
same factors would be relevant in all of the 
circumstances set out in Consultation Question 80 
where a unit owner may have the right to apply to 
the First-tier Tribunal (Property Chamber) or the 
Residential Property Tribunal (Wales). 

  

Paragraph 13.95   
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Consultation Question 82.   

17.166 We provisionally propose that on an application by a 
unit owner challenging a decision of the 
commonhold association, the First-tier Tribunal 
(Property Chamber) or the Residential Property 
Tribunal (Wales) should be able to allow the decision 
to stand or annul the decision.  If the First-tier 
Tribunal (Property Chamber) or the Residential 
Property Tribunal (Wales) allows the decision to 
stand, we propose that the Tribunal should be able 
to attach conditions to its decision. 

Yes, we agree  

Do consultees agree?   

Paragraph 13.98   

Consultation Question 83.   

17.167 We invite consultees’ views as to whether the 
commonhold association should be provided with 
enhanced powers to address non-financial breaches 
of the CCS. 

There needs to be a robust power of sale that is available to 
commonhold associations when debts exceed the level at which 
society agrees that a company should be subject to winding up. 

 

If so, what should these powers be?   

Paragraph 14.31   

Consultation Question 84.   

17.168 We provisionally propose that a statutory cap should 
be introduced on the rate of interest which may be 
charged by the commonhold association on late 
payments of commonhold contributions. 

Yes, we do agree  
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Do consultees agree?   

Paragraph 14.44   

Consultation Question 85.   

17.169 We provisionally propose that a commonhold 
association should have an automatic statutory 
charge over commonhold units for the payment of 
commonhold costs. 

We agree with this proposal.  

Do consultees agree?   

17.170 We provisionally propose that if the commonhold 
association has an automatic statutory charge over 
commonhold units for the payment of commonhold 
contributions, this charge should take priority over all 
other charges (such as a mortgage over the 
property). 

We agree with this proposal. Mortgage lenders will react by 
making breach of commonhold rules a breach of the terms of the 
mortgage, focusing people’s minds on the importance of 
complying with these arrangements and making it important to 
ensure that commonhold rules cannot be applied by commonhold 
associations vexatiously.  

 

Do consultees agree?   

Paragraph 14.59   

Consultation Question 86.   

17.171 We provisionally propose that, before taking action 
to enforce a charge over a commonhold unit, the 
commonhold association should be required to 
follow a pre- action protocol.  We envisage that the 
protocol will require the association to provide 
prescribed information to the defaulting unit owner 
and make reasonable attempts to agree a 
repayment plan. 

Not answered.   
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Do consultees agree?   

17.172 We invite consultees’ views as to what steps the 
association should be required to take as part of this 
protocol. 

Not answered.   

17.173 We provisionally propose that where the 
commonhold association wishes to enforce a charge 
over a commonhold unit by selling the unit, it should 
always be necessary for the association to apply to 
court for an order for sale. 

Not answered.   

Do consultees agree?   

17.174 We provisionally propose that the court should only 
be able to order the sale of a unit where the amount 
owing to the commonhold association exceeds a 
certain amount. 

This seems fair and presumably the threshold would be set by 
legislation and subject to indexation.  

 

Do consultees agree?   

17.175 We invite consultees’ views as to what this amount 
should be and on what factors the court should take 
into account when deciding whether to order the sale 
of a unit. 

We cannot comment but wonder if the threshold for winding up a 
company is suitable?  

 

17.176 We provisionally propose that where the sale of a 
unit is ordered, the court should appoint a receiver to 
sell the unit and distribute the proceeds of sale. 

There should be a court appointed receiver unless it can be 
demonstrated that the commonhold association is credibly capable 
of acting fairly and realising full value.  

 

Do consultees agree?   
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17.177 We provisionally propose that where a receiver is 
appointed to sell a commonhold unit, the receiver 
should distribute the proceeds of sale in the following 
way. 

  

(1) The receiver should be paid his or her costs 
of arranging the sale of the property. 

  

(2) The commonhold association should be 
repaid any outstanding amounts of 
commonhold contributions, plus any interest 
and costs awarded by the court. 

  

(3) Any other party who has an interest secured 
against the unit, such as a mortgage lender, 
should be repaid. 

  

(4) Any remaining amount should then be 
returned to the defaulting unit owner. 

  

Do consultees agree? This seems fair.   

17.178 We provisionally propose that any tenancies granted 
out of a unit should continue to exist following an 
order for sale. 

We agree with this proposal.   

Do consultees agree?   

Paragraph 14.61   
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Consultation Question 87.   

17.179 We provisionally propose that voluntary termination 
of a commonhold should be possible with either: 

We agree with this proposal.  

(1) unanimous support; or   

(2) the support of 80% of the available votes 
plus the approval of the court.   

  

Do consultees agree?   

17.180 We provisionally propose that on an application for 
voluntary termination the court should have 
discretion to decide whether to allow the voluntary 
termination to take place, as well as the terms on 
which it may do so. 

The court needs to ensure that following termination of the 
commonhold all units within it have adequate legal rights and that 
there is a robust and suitable set of obligations relating to 
maintenance of shared structures and services. 

 

Do consultees agree?   

17.181 If the court has discretion as to whether to allow 
voluntary termination, We invite consultees’ views as 
to the following issues: 

  

(1) whether it would be useful to include factors 
to guide the court’s discretion; 

  

(2) whether the factors mentioned in paragraph 
15.52 should be taken into account; 

  

(3) whether the court should be directed to 
consider the amount of support there is for 
voluntary termination over and above the 
80% required; and 
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(4) whether others should also be included.   

17.182 We invite consultees’ views as to whether increasing 
the role of the court would sufficiently address the 
issue of the final terms of the termination statement 
not being acceptable to those who supported the 
termination resolution. 

  

17.183 We provisionally propose that an application for 
voluntary termination should be heard by the court 
(rather than by the First-tier Tribunal (Property 
Chamber), or in Wales the Residential Property 
Tribunal Wales). 

  

Do consultees agree?   

Paragraph 15.88   

Consultation Question 88.   

17.184 We provisionally propose that where a commonhold 
is divided into sections, any vote on voluntary 
termination would need to be taken in sections, and 
whether it was unanimous or received at least 80% 
support would have to be determined by section. 

Yes, we agree  

Do consultees agree?   

17.185 Where a commonhold is not divided into sections, 
we provisionally propose that it should be possible 
for part of the commonhold to be reconstituted 
following voluntary termination. 

Yes, we agree  

Do consultees agree?   



17580989-3 75  
 

Question Response Notes/Comments  

17.186 We provisionally propose that reconstitution should 
require 100% support of the unit owners in the part 
to be reconstituted, or at least 80% support and an 
application to the court. 

Yes, we agree  

Do consultees agree?   

Paragraph 15.93   

Consultation Question 89.   

17.187 We provisionally propose that if any statute provides 
that a landlord should be entitled to recover 
possession of a property if he or she can prove an 
intention to demolish or reconstruct the building, 
such a requirement should also be satisfied if it can 
be proved that the commonhold association has that 
intention. 

  

Do consultees agree?   

17.188 We invite consultees’ views as to what further 
provision, if any, should be made to address the 
position of tenants on voluntary termination of the 
commonhold. 

  

Paragraph 15.96   

Consultation Question 90.   

17.189 We provisionally propose that it should be clarified 
that mortgage lenders and other secured lenders will 
retain their secured interest in the commonhold units 
until the commonhold in its entirety is sold. 

Yes we agree  
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Do consultees agree?   

17.190 We provisionally propose that mortgage lenders and 
other secured lenders should automatically have 
legal standing to make applications to the court 
during the termination process with a view to 
protecting their interests. 

Yes, we agree  

Do consultees agree?   

17.191 We provisionally propose that it should be made 
clear that, if a unit is subject to negative equity, any 
shortfall should be met personally by the owner of 
the unit, and should not be covered by other unit 
owners. 

Yes, we agree  

Do consultees agree?   

17.192 We invite consultees’ views as to any other ways in 
which the interests of mortgage lenders and other 
secured lenders may require protection on the 
voluntary termination of a commonhold. 

  

Paragraph 15.101   

Consultation Question 91.   

17.193 We provisionally propose that the CCS should not be 
required to specify the share of the proceeds of 
termination that each unit owner is to receive on 
termination. 

  

Do consultees agree?   
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17.194 We provisionally propose that it should be possible 
for the unit owners to specify the share of the 
proceeds of termination that each unit owner is to 
receive on termination (or some method of 
ascertaining it) in the CCS. 

Yes, we agree  

Do consultees agree?   

17.195 We provisionally propose that the power to decide 
an application to disapply a provision in the CCS 
which determines the distribution of proceeds of sale 
on termination should lie with the Tribunal. 

  

Do consultees agree?   

17.196 We invite consultees’ views as to whether:   

(1) guidance should be provided to the court or 
Tribunal as to how it should exercise its 
discretion; and 

  

(2) if guidance should be provided, what factors 
the court or Tribunal should take into 
account. 

  

17.197 We invite consultees’ views as to whether:   

(1) the existing rules of the Insolvency Court 
would be adequate to deal with valuation 
issues which arise on the voluntary 
termination of a commonhold, or need to be 
supplemented by Commonhold Insolvency 
Rules; 
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(2) all issues involving the valuation of 
commonhold units on termination should be 
referred to the Tribunal (and, if so, whether 
that would cause any unnecessary delays); 

  

(3) if valuation issues are referred to the 
Tribunal, the Tribunal should be able to 
appoint a single valuer. 

  

17.198 We provisionally propose that, if a commonhold is 
substantially destroyed, but remains solvent, for the 
purposes of the termination statement, the units 
should be valued on the basis of the best estimate 
that can be made of their pre-damage value. 

  

Do consultees agree?   

17.199 We invite consultees’ views as to any other issues 
that might occur in the valuation of units if all or 
some of them have been partly or entirely destroyed.  
We also invite any suggested solutions. 

  

Paragraph 15.117   

Consultation Question 92.   

17.200 We provisionally propose that if the process of 
voluntary termination should begin, but it should 
subsequently turn out that the commonhold is in fact 
insolvent, the same protections should be given to 
the assets of the individual unit owners as would 
have applied if the process had begun as an 
involuntary insolvency. 

Yes, we agree  

Do consultees agree?   
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17.201 We invite consultees’ views as to whether the value 
of the individual units should be preserved for the 
unit owners if the commonhold is substantially 
destroyed; and, if so, how this can be achieved. 

  

Paragraph 15.126   

Consultation Question 93.   

17.202 We invite consultees’ views as to whether, and how, 
any aspects of our provisional proposals to reform 
the law of commonhold will affect the position of 
existing owners of commonhold units, either 
positively or negatively. 

We do not act for any commonhold unit owners so cannot 
comment. Presumably, they will be impacted positively if 
commonhold rules are reformed appropriately.  

 

Paragraph 16.6   
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Consultation Question 94.   

17.203 What advantages do you think commonhold could 
offer over leasehold? 

As a number of commentators have noted, introducing 
commonhold will not lead to the end of disputes between 
occupiers of buildings. There are documented issues with 
commonhold jurisdictions that have introduced strata. 
Condominium title..  These arise from the fact that in Canada, 
Australia, and the United States unit owners often defer making 
expensive decisions about the upkeep of shared areas because 
they are not compelled to do so by the terms of their contracts with 
the other unit owners. In British Columbia for example the leaky 
condo crisis led to the regional government having to make 
millions of dollars of loans to commonhold associations who were 
not able to afford essential repairs to their buildings. It is important 
that commonhold is not introduced in the United Kingdom in a way 
that lacks robust means of ensuring that people comply with their 
obligations to the extent necessary to enable joint structures to be 
effectively maintained to avoid this responsibility falling away from 
individual homeowners and being taken on by the taxpayer. 

 

 If commonhold is reformed and available as a tool for developers, 
home owners, and lawyers then it should become more popular. It 
should not however be imposed on leaseholders or on the housing 
market. 

 

 There are risks in particular in requiring its use on complex mixed 
use schemes and buildings. Those schemes depend again on a 
degree of compulsion (which all incoming buyers or tenants 
understand when they take a lease of a unit) and it seems 
misguided to replace a set of fair but mandatory rights and 
obligations that can be drafted for the particular scheme with a set 
of rules imposed centrally by the government, which can 
subsequently be changed by vote. In our view, large mixed use 
buildings should be run fairly, not democratically. 
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 More positively, we can see that commonhold would provide a 

viable alternative structure on small mansion block schemes, and 
on smaller house (as opposed to apartment) schemes. The 
concept is more intuitive than leasehold, as shown by the 
widespread use of strata and condominium elsewhere. There just 
need to be limits on the abuse of voting rights.   

In addition, although it is only ever going to be a niche tenure, it 
seems appropriate to use commonhold on ‘co-housing’ schemes 
and on some self-build schemes. It would be open to a section of a 
scheme, for example, to set up rules to jointly maintain a 
community garden, or to live in an environmentally sustainable 
way. If successors to the original occupiers did not want to 
continue in this way, they could vote to repeal the rules, and would 
not need to enter into deeds of variation.  

The idea of directly participating in matters of concern to the 
occupiers as a whole was also an important part of the ‘Span’ 
development concept, which used at New Ash Green and a 
number of other locations successfully. Those schemes were 
based on leasehold houses and actually commonhold would 
provide a better alternative   

It is important not to be blinkered about a tenure that successfully 
works in other jurisdictions with complex developments, and 
thriving residential property markets, but it would not be advisable 
to force commonhold on existing schemes or mandate it for new 
ones. If and where it works, it will be used.  

 

Paragraph 16.9   

Consultation Question 95.   

17.204 We ask consultees to provide us with information 
about the time spent in reading through and 
considering the terms of leases of residential flats: 
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(1) when acting for a prospective purchaser;   

(2) when acting for a prospective purchaser and 
mortgage lender;  

  

(3) when acting for a mortgage lender on a 
re-mortgage; 

  

(4) when some dispute arises within a leasehold 
block of flats as to responsibility for repairs 
and maintenance, calculation of the service 
charge, and similar disputes. 

  

17.205 In each case we also invite consultees to give us 
some idea of the cost that would thereby be incurred 
to the client. 

  

17.206 We further invite their views as to whether time is 
likely to be saved in reading through and considering 
the terms of the parts of the CCS which may be 
varied. 

We don’t see any cost saving in reviewing commonhold 
documentation as opposed to a set of leasehold documents.  

 

17.207 We invite consultees to share with us their 
experience of commonhold-type arrangements in 
other countries.  Is there scope for savings of time to 
be made? If so, what would be the estimated time 
saved on a typical transaction? 

Not answered.   

Paragraph 16.12   
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Consultation Question 96.   

17.208 We ask consultees to provide us with information 
about the prevalence of, and costs incurred in, 
disputes caused by the terms of one or more 
residential leases being inconsistent with the terms 
of another lease (or other leases) within a building or 
development.  We further invite their views as to 
whether our provisional proposals for commonhold 
will reduce the scope for costs to be incurred in 
interpreting a commonhold community statement. 

We do not see a cost saving as such but clearly if a brand new 
tenure is launched there would be much less scope for 
inconsistent documentation on schemes adopting it.  

 

Paragraph 16.18   

Consultation Question 97.   

17.209 We ask consultees to provide us with information 
about the sort of difficulties that can arise owing to 
the difficulty in varying and updating the terms of 
leases: 

Not answered.   

(1) if the leases are varied as a conveyancing 
transaction which does not give rise to a 
dispute; and 

  

(2) if the leases are varied as a result of an 
application to the Tribunal (whether the 
application was made because it was 
contested, or because it was the most 
convenient way of implementing the 
variation). 

  

17.210 If you have figures – whether they relate to the costs 
incurred, or the amount of time spent – then please 
let us have them. 
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17.211 We further invite consultees’ views as to whether our 
proposals regarding the amendment of local rules by 
resolution of the commonhold association will reduce 
the costs which are incurred, when compared with 
the costs incurred under (1) or (2) above. 

  

Paragraph 16.20   

Consultation Question 98.   

17.212 We invite consultees to provide us with information 
about costs generated by service charge disputes.  
We further invite their views as to whether, and by 
how much, our provisional proposals for 
commonhold will reduce the incidence of disputes 
and the costs that will be incurred in equivalent 
disputes over contributions to shared costs. 

Not answered.   

Paragraph 16.26   

Consultation Question 99.   

17.213 We invite consultees to provide us with information 
about costs generated when forfeiture proceedings 
need to be used to enforce payment of service 
charges.  We further invite their views as to whether 
our provisional proposals for commonhold will 
reduce the costs that will be incurred if a 
commonhold association needs to seek an order for 
sale. 

Not answered.   

Paragraph 16.29   
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Consultation Question 100.   

17.214 We invite consultees’ views as to:   

(1) whether cases before tribunals are likely to 
prove more or less expensive than similar 
cases before courts; and 

Not answered.   

(2) whether (apart from service charge disputes, 
which we have already addressed in 
Consultation Question 98) there appears to 
be more or less scope for disputes within 
commonholds which result in litigation, when 
compared with leasehold developments. 

Not answered.   

Paragraph 16.32   

Consultation Question 101.   

17.215 We are provisionally proposing several new grounds 
upon which it would be possible for someone to 
make an application to the Tribunal.  We invite 
consultees’ views as to: 

  

17.216 what they consider that the likely impact of these will 
be on the number of applications made to the 
Tribunals; and 

  

17.217 whether any particular proposals are likely to result 
in a large number of new applications being made. 

  

Paragraph 16.34   
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Consultation Question 102.   

17.218 We invite the views of consultees as to how any 
other aspects of our provisional proposals for reform 
of commonhold will affect the position of future 
owners of commonhold units, either positively or 
negatively. 

Not answered.   

Paragraph 16.35   

Consultation Question 103.   

17.219 We ask consultees to provide us with any 
information that they may have of: 

  

(1) examples of planning agreements which are 
practicable under leasehold but which would 
not appear to be feasible under our 
reinvigorated model of commonhold; and 

The Law Commission should closely consider how the following 
typical planning matters would operate with a commonhold 
scheme: 

 

 (1)  a variation to a section 106 agreement. It would need to be 
clear whether the commonhold association would need to be 
a party to the section 106, and be very clear to all council 
legal departments that it is not necessary for every 
commonhold unit owner to be a party to variations to any new 
section 106 agreement. It would also need to be clear that 
the commonhold association would not be entitled to vote on 
or change the provisions of the section 106 agreement. 
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(2) services within leasehold developments 
which are being provided at the residents’ 
expense, but which, if the development had 
been set up on a commonhold basis, would 
have been provided, if at all, at public 
expense. 

(2)  assumption of liability as a successor in title. Typically, the 
developer will transfer common areas to a resident owned 
management company. That company will then be the 
freeholder of areas subject to the section 106 agreement. By 
this stage, a developer will usually need to have shown that it 
has complied with all of its obligations. It is important to 
remember that logically speaking the commonhold 
association will become liable for any outstanding obligations 
under section 106 once it acquires any land subject to the 
s106 that does not comprise individual units. It should not be 
possible for commonhold unit owners to vote to change 
anything that would put the commonhold association in 
breach of the section 106 agreement.   

 

 (3)  an obligation to pay CIL. Presumably the intention is that no 
common areas will be transferred to a commonhold 
association until any obligation to pay CIL has been 
discharged. This needs to be thought through on phased 
developments, and considered in conjunction with the 
proposals for common areas to be transferred to 
commonhold associations “up front” rather than waiting until 
all common areas on a given estate have been set out. 

 

Paragraph 16.38   

Consultation Question 104.   

17.220 We ask consultees to provide us with any evidence 
they have of management difficulties which may 
arise where a leaseholder-controlled company is the 
landlord of (or responsible for the management of) 
commercial units; and whether this has affected their 
rental or capital value. 

Not answered.   

Paragraph 16.41   
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Consultation Question 105.   

17.221 Which of the following statements best reflects your 
views on the provisional proposals in this 
Consultation Paper? 

  

(1) If these proposals are adopted, then 
developers will be willing to use 
commonhold for a substantial number of 
developments. 

(1 ) applies. Commonhold is unlikely to work on complex mixed 
use schemes but will find its place.  

 

(2) Even if these proposals are adopted, 
developers will not be willing to use 
commonhold unless Government introduces 
financial incentives for them to do so, either 
directly by offering financial incentives for the 
developers, or indirectly, by offering 
incentives for purchasers of commonhold 
units. 

  

(3) Even if these proposals are adopted, and 
financial incentives are given, developers will 
not use commonhold for developments 
unless they are prohibited from selling flats 
on a leasehold basis and they are thus 
forced to use commonhold. 

  

Paragraph 16.43   

Consultation Question 106.   

17.222 We invite consultees’ views as to:   
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(1) what issues prevent the uptake of 
commonhold; and 

(1)  the key issues have been commented on widely, which is 
part of the problem. Everyone knows (and tells clients) that 
there are technical problems with division of costs, with 
insolvency of commonhold associations, and with granting 
shared ownership leases. Those issues can be reformed.  

 

 However, the key reason why commonhold is not used more 
often is the stance of the majority of CML lenders. There is 
an unacceptably high percentage of lenders who will not lend 
against commonhold. People get “approval in principle” and 
the best rate from their lender, then look for homes. They do 
not look for a home, spot that it is commonhold, and then find 
an obliging lender. No sensible developer would develop a 
scheme in a way that meant that c. 40-50% of mortgage 
lenders (by market share) would not accept as security. 
There is a circular issue here of course because if 
commonhold is reformed, it will be offered more to the 
market, and lenders will be more likely to lend against it and 
make sure they are not excluding themselves from a growing 
part of the housing market. 

 

 In addition, the starting point for considering 
leasehold/residential tenure reform seems to be that owners 
of units should be under as few obligations as possible and 
that these cannot be too onerous. The theoretical basis for 
the reform of commonhold seems to be that occupiers of a 
property will all decide to act rationally and in accordance 
with the common interest. Any changes to the management 
arrangements will be made according to fair votes with 
everyone participating and considering the views of minority 
interests.   
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 Reported case studies and examples from other jurisdictions 

show that this is not always the case, and there are particular 
concerns with occupiers taking a short term view and 
choosing to avoid necessary expenditure. The Law 
Commission, or the government, needs to show how its 
proposed legislation would avoid England and Wales 
encountering the “leaky condo crisis”, or the problems raised 
by the Glasgow commission on Factoring, or the New South 
Wales cladding crisis. 

 

 It also appears that other jurisdictions have more robust legal 
remedies available to commonhold associations than the Law 
Commission are proposing to introduce. There is actually no 
benefit to groups of neighbouring property owners if they 
have no effective legal recourse against each other when one 
or more neighbours lets the others down. 

 

(2) what could or should be done to promote the 
adoption of commonhold. 

(2)  It would be preferable if commonhold tenure was set up in a 
way that made it clear that obligations had to be complied 
with and that there are robust enforcement options available 
in the event that people do not comply. We would then be 
able to recommend it to more developer clients, or groups of 
leaseholders seeking to convert 

 

17.223 We invite consultees’ views as to the extent to which 
the suggestions for the invigoration of commonhold 
set out in paragraph 16.47 above, and any other 
suggestions that they may make, are likely to result 
in commonhold being used instead of leasehold. 

  

Paragraph 16.48   
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Consultation Question 107.   

17.224 We invite consultees’ views as to whether a 
reformed commonhold regime should treat particular 
issues differently in England and in Wales.  
Consultees are welcome to share their views as to 
this point here, or in response to questions which we 
ask throughout the Consultation Paper about 
particular issues. 

We do not have direct experience of this issue.   

Paragraph 16.51   

 



 

 

 

 

 

 

 
 
 

Response of the Law Society to the Law 
Commission on Reinvigorating commonhold: the 

alternative to leasehold ownership 
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Introduction: 

1. The Law Society of England and Wales (‘The Society’) represents a wide range of 
property practitioners, including members acting for buyers and sellers of new build 
properties, buyers and sellers in the second-hand market, developers, investors and 
lenders. The Society also has a role in supporting law reform in the public interest. 
 

2. The Society welcomes this consultation1. This consultation constitutes part of the 
Law Commission’s wider review of leasehold and commonhold under its 13th 
programme of law reform.  
 

3. The Society responded to the Ministry of Housing, Communities and Local 
Government’s leasehold consultation (https://www.lawsociety.org.uk/policy-
campaigns/consultation-responses/implementing-reforms-to-leasehold-system-2018-
consultation-response/2) and the Law Commission’s consultation on leasehold 
enfranchisement (https://www.lawsociety.org.uk/policy-campaigns/consultation-
responses/leasehold-home-ownership-response/3) reform both of which form part of 
the network of initiatives to achieve change in this market.  

4. The Society also responded to the Law Commission’s call for evidence regarding 
Commonhold in April 2018. The Society stated in this response that making the 
commonhold requirements ‘attractive and workable’ may not be enough, on their 
own, to encourage its widespread adoption. While long leasehold tenure remains 
available, there is little incentive for developers to try out any broadly untried new 
system, nor much incentive for the market to accept one. The very small number of 
commonhold developments that have been set up since 2004, following the 
implementation of the Commonhold and Leasehold Reform Act 2002, demonstrate 
that commonhold has not proved to be attractive in practice. The causes behind the 
lack of adoption need to be addressed if commonhold is to have a future as a 
practical basis for the structure of multiple unit developments with communal services 
and facilities. 
 

5. The Law Commission in its consultation is aiming to address these causes in terms 
of the legal framework. 
 

6. The Society understands that the Ministry of Housing, Communities and Local 
Government is aiming to address these causes in terms of education and incentives. 
 

7. The current consultation aims to make commonhold work for homeowners, 
commercial occupiers, developers, mortgage lenders and across the wider property 
sector. The paper includes proposals which would: 

a. enable commonhold to be used for larger, mixed-use developments which 
accommodate not only residential properties but also shops, restaurants and 
leisure facilities. 

                                                           
1 https://www.lawcom.gov.uk/project/commonhold/  
2 https://www.lawsociety.org.uk/policy-campaigns/consultation-responses/implementing-reforms-to-
leasehold-system-2018-consultation-response/ 
3 https://www.lawsociety.org.uk/policy-campaigns/consultation-responses/leasehold-home-ownership-
response/  



b. allow shared ownership leases and other forms of affordable housing to be 
included within commonhold. 

c. make it easier for existing leaseholders to convert to commonhold and gain 
greater control over their properties. 

d. improve mortgage lenders’ confidence in commonhold to increase the choice 
of financing available for home buyers. 

e. provide homeowners with a greater say in how the costs of running their 
commonhold are met. 

f. enable homeowners to end unattractive long-term contracts imposed by 
developers. 

 
Executive summary: 

8. The Society supported the introduction of the system of commonhold when it was 
originally being consulted on and enacted from 1999 to 2005 and continues to 
support attempts to make the tenure viable and workable. 
 

9. Making the commonhold requirements in legislation ‘attractive and workable’ may not 
be enough, on their own, to encourage widespread adoption. If commonhold were 
the only tenure other than freehold available for selling long term interest in units in a 
multi-unit development, the market would have to accept it; the market adapts to 
unavoidable changes. 
 

10. While long leasehold tenure for residential property remains available, there is no 
incentive for developers to try out any broadly untried new system, nor incentive for 
the market (purchase or funding) to accept one. This is the case, however well the 
new tenure addresses the few remaining issues over leasehold, while commonhold is 
voluntary. It is clear that commonhold has not proved to be attractive in practice, but 
we understand that the Ministry of Housing, Communities and Local Government is 
considering incentives that could be used to encourage adoption, but this is outside 
the scope of the consultation under consideration.  
 

11. The government is proposing to make changes to the leasehold system particularly 
in relation to limiting ground rents, making extension of leases easier and providing 
more controls over service charges by regulating managing agents. The Law 
Commission is also currently consulting on another part of the project to improve 
leasehold: reforming the right to manage and the Society will respond to this 
consultation.  
 
 

12. Even if the proposed changes to leasehold law are implemented as proposed, 
making leasehold structures less attractive to developers than currently, this does not 
mean that commonhold would necessarily be adopted in its place without some other 
drivers. The drivers are likely to include: 

a.  incentives for using commonhold  
b. disincentives for using leasehold  
c. mandatory use of commonhold 

13. If mandatory use of commonhold were a route the government was prepared to 
travel, arguably such a system should first be tried and tested. It may be that the 
changes necessary to protect consumers from unfairly burdensome practices should 



be made to leasehold law as an immediate step to provide an interim remedy. In 
addition, if the government were minded to introduce the revised commonhold for the 
longer term, the changes required would involve: 

a. amending and improving the current commonhold legislation,  
b. incentives for mandatory use discussed and settled, and 
c. transitional provisions and introduction dates settled with adequate timing for 

the market to adapt. 
14. The revision of commonhold as a system of land tenure to bring about these changes 

has an important relationship with other matters currently under review, or to be 
reviewed, within government or by the Law Commission. These matters include: 

a. changes to the level of permissible residential ground rents 
b. changes to the level of permissible lease length,  
c. the methods and costs of enfranchisement,  
d. the increased regulation of estate agents and managing agents, and  
e. the system of consumer redress in this sector. 

 
15. The conflict of interests between landlords and tenants and between those who 

commission works to buildings, and those who pay for them, are problems previously 
identified by government (Office of Fair Trading and the Competition and Markets 
Authority) that government wishes to address. Other issues have arisen in recent 
years to increase the impact of these conflicts. These include the grant of relatively 
short leases and the imposition of unfair ground rent mechanisms. Some of these 
conflicts could be removed by a revised commonhold system. 

 
Our response.   
 

16. It is understood that the remit of the Law Commission is to provide recommendations 
as to the machinery of reinvigorating Commonhold and removing its defects, and that 
it is not seeking wider comment or criticism of Government policy underlying its task.   
 

17. Nevertheless, the Society does have serious concerns, which should be relayed to 
Government, about the impact of immediate radical changes proposed to be made to 
the law of leasehold tenure of residential units, until commonhold tenure in 
reinvigorated form has been shown to have earned market approval and to have 
provided a viable form of home co-ownership which generally meets the market 
expectations in preference to leasehold ownership models.  This response therefore 
considers the general impact of such changes and the fears of the Society of the 
ambitious scale and pace of the change proposed by the Government at a stage 
which, while being furthered, must be on an experimental basis if adverse effects of 
dramatic measures are to be avoided. 
 

18. The Law Commission has been instructed by Government to improve the options 
available to leaseholders, helping them gain more control over their properties and 
“to provide a better deal for leaseholders as consumers” and this is the context for 
the consultation paper. 
 
 

19. The Society has faced a dilemma in considering a useful response to the Law 
Commission Consultation Paper on Reinvigorating Commonhold.  Very few members 
have any experience of handling a commonhold project – this is perhaps 
unsurprising against the background that there have so far been fewer than 20 such 
adopted schemes.  Unlike the position in terms of responding to the Law 
Commissions’ consultation on making enfranchisement simpler and cheaper, in 



respect of which the Society has plenty of members with experience and views from 
both the lessor and lessee communities, it has not been able to draw upon much 
practical experience or specific evidence referable to commonhold tenure to enable it 
to give useful replies to the detailed questions raised in the consultation paper.   

20. The scale of change.  The introduction to the consultation paper fairly sets out a 
number of probable reasons why commonhold has not “taken off”.  The general view 
of it is that in its present form it is not considered viable by developers and investors.  
It is certainly true that the residential property industry has shown a profound 
reluctance to change its operating models to commonhold, and lending institutions 
have not shown an appetite for it, but this may be because they have been asked to 
lend on so few schemes. There has been no real incentive to make change.  But it is 
surely a factor to be taken into account that commercial interest would have been 
attracted if commonhold had been seen to have economic advantages and provided 
a satisfactory model for residential co-ownership generally.  
 

21. In the opinion of the Society, too little attention has been paid to evaluating the 
private company freehold co-ownership schemes which have long been seen as 
relatively viable models for limited scale residential developments.  Their success, 
though qualified in a number of respects, would seem to have been achieved 
because they have been underpinned by the financial resources of the residential 
unit-holders to meet the expenses of repairs, renewals, maintenance, upkeep and 
improvements, and have not generally been considered practicable to apply to large 
blocks of multiple flats.  Their principal disadvantage appears to be to generate 
disagreement and lack of cooperation in relation to discretionary controls and 
restrictive attitudes of other unit-holders to individual unit-holder’s proposals for their 
respective flats and the timing of expensive measures.  The pointers given by the 
private co-ownership model are that reliable financial support is needed for 
management expenditure, they generate over-protective attitudes leading to lack of 
cooperation and they would degenerate if applied to blocks of multiple flats.  
 

22. It is trite, but so essentially true, to say that co-ownership requires to be based on 
cooperation, and ability to cooperate, of the co-owners, but in terms of human 
behaviour, that is inherently difficult to achieve.  Comparative schemes in other 
countries are referred to without necessarily noting why and to what extent they 
seem to be successful.  Condominium schemes in America appear to be popular, but 
they are provided for relatively wealthy buyers and are seen to be discriminatory in 
respect of who may, and who may not, buy the apartments as well restrictively 
interfering as to how they may be used.  The Australian strata schemes have 
encountered problems but appear to be viable where catering for relatively wealthy 
buyers and occupiers.  Much less successful schemes have been tried, for example 
in Hong Kong, where they have been provided for high-rise blocks of flats for lower 
income groups. 

 
23. The key to relative success of co-ownership schemes points to the need for 

resources of unit-holders consistently and willingly to meet expenses, and the 
availability of loan finance to low-risk borrowers for acquisition of the residential units.   
Sadly, the scale of the Government’s policy proposals would seem to discount the 
limitations of widespread application. 
 

24. Other concerns as to impact.  The Government is naturally troubled about unfair 
practices of landlords, which should undoubtedly be curbed.  In particular, it has 
referred, in the context of enfranchisement proposals, to the growing practice of 
some landlords to increase the frequency of ground rent reviews and to use gearing 
formulae which can increase rent dramatically over time in a way not understood by, 



or properly explained to, long leaseholders who have paid premiums for the grant of 
their leases, or by successor purchasers of the residential units.  The proposals to 
prohibit the grant of leases of residential units for terms of 21 years or more, or to cap 
ground rents at £10 per annum, are Draconian and simplistic measures where the 
consequences require further investigation and the dismemberment of residential 
leasehold tenure should be avoided. 

25. The Society suggests that the consequences of the proposed measures would be to 
drive up prices of residential units.  Developers who trade in land and buildings would 
adjust their prices upward accordingly.  More insidious would be avoidance 
measures to develop for letting on short leases, reducing the supply of housing 
accommodation on a home-owned basis.  Private investment in housing 
developments for sale would presumably reduce in response.  More sophisticated 
solutions or less stringent answers should be sought.  Limiting the frequency of 
ground rent reviews, and restricting rents to the market rental value of the site, 
disregarding the improved value of the land, as applicable to relevant residential units 
would not be inherently unfair and would allow to landlords periodic adjustment for 
inflation.  Those forms of restriction would not operate so violently and would be 
more acceptable to investors while limiting the ability of unscrupulous developers to 
exploit the leasehold system.   
 

26. Underlying these concerns is the need for fresh capital to flow into the housing 
market.  Investors with available capital are likely to move into more profitable 
commercial opportunities if market forces are interfered with by unsympathetic and 
inappropriate prohibitions.   The long-term effects of the Rent Acts on housing supply 
and the upkeep of the affected properties are a testament to interference on a 
prohibitory scale with market forces.  
 

27. Linked to the concerns over the need for the inflow of fresh capital is the overall 
condition of the state of post-war developments of blocks of flats.  They are in need 
of renewal as they deteriorate through age – an effect accelerated by the poor and 
defective standards to which they were designed and constructed, and the deficient 
materials used.  The Consultation Paper refers to the Grenfell Tower disaster of 
2017, where the defective cladding and lack of adequate fire escape facilities provide 
a glaring example of similar conditions throughout the Country.  If the capital required 
for renewal or improvement of these and other conditions is to be found, it seems 
fanciful that the necessary funds could be laid out by the co-owners of properties 
converted to commonhold or enfranchised.  The work of “white knights” should not be 
discouraged or undermined. 
 

28. Mortgage finance.  In paragraph 20 above, the current reluctance of lending 
institutions to commonhold was mentioned.  The success of a reinvigorated 
commonhold regime depends on the support of lending institutions which may not be 
much attracted to it.  The heavy burden on contributions to repairs, renewals, 
maintenance, upkeep, improvements and insurance, and the priority charge in favour 
of the commonhold association to cover unpaid contributions that is proposed to 
secure payment is not an encouraging proposition.  Much is made of the advantage 
over leasehold tenure afforded by commonhold tenure that there is no forfeiture 
mechanism; how much better off in practice is the unit-holder likely to be?  In a 
majority of cases, it would seem, the hapless unit-holder who is unable to make 
payment would have to suffer the payment out of the proceeds of sale of the unit in 
exercise of the charge, first in payment of the costs of exercise, then in favour of the 
commonhold association, and next in redemption of the charge of the lending 
institution, before a residue of proceeds, if any, from the sale would be left.  In the 
context of indiscriminate encouragement of commonhold schemes, how much benefit 



is likely to be retrieved by first-time borrowers and others who require large loans for 
acquisition?  Will lending institutions widen loan to value ratios in response? 
 

29. Insolvency of the commonhold association.  The right to manage provisions 
applying to blocks of flats introduced by the Commonhold and Leasehold Reform Act 
2002 has provided useful evidence of the difficulties that have been experienced 
because of the scale of unpaid service charges or contributions to management 
expenses.  The record of the chronic level of default on the part of flat-owners and 
unit holders is threatening to the solvency the commonhold associations where the 
unit-holders do not have the resources to service management expenditure.  As 
mentioned, the successful experience of co-ownership regimes abroad appears to 
rest on the resource level of the unit-holders reliably to cover management expenses.  
The Consultation Paper suggests that reserves should be required to meet heavy 
expenditure, but that would appear to exacerbate the burden of unit-holders unable, 
in lower income level sectors, to afford to make contributions when due.  Reserves to 
cover shortfall of recovery cannot be expected to meet more than a low level of 
shortfall. 

 
30. The Consultation Paper in paragraphs 750-752 refers to the possible use of company 

voluntary agreements to allow for composition of debts to creditors, so avoiding 
winding up or administration procedures.  In the opinion of the Society, CVAs may 
well be useful, but they are no more than an alleviation of the more dire 
consequences of liquidation and insolvency generally and are not a complete answer 
to the problems of economic hardship and multiple default of unit-holders in duly 
paying contributions to management expenditure. 

 
31. The reinvigoration process. The Society nevertheless endorses the work of the 

Law Commission in producing provisional proposals for the improvement of the 
commonhold regime and the thorough collection of evidence and painstaking 
detailed effort which it has applied to that task.  The current commonhold regime 
should be improved, very largely as the Law Commission now proposes, so that it 
has some chance of gaining favour with the public and the developers as an 
acceptable model of co-ownership.  Although the Society has not attempted to 
answer the specific questions raised for the reasons given, it takes the view that the 
proposals are for the most part acceptable and would largely effect welcome change, 
possibly leading to gradual “take-up” of commonhold development projects.  Any 
disagreement with individual proposals would not displace their general acceptability 
more than marginally.  The regime in place should be made to work, removing 
deficiencies that have been come to light and giving incentive for adoption. 

 
32. These comments of approval, however, are given subject to the qualification, as 

discussed above, that the proposals should be put in place for voluntary adoption 
and without being accompanied by precipitate restrictions on leasehold tenure of 
residential property, at least until a reinvigorated commonhold regime has been 
sufficiently tried and has proved to be a viable alternative for residential flats’ 
development and ownership.  Changes to the leasehold system should be confined 
in the meantime to combating unfair landlord conduct, particularly in relation to rent 
reviews and restrictive practices. 

 
33. In order to achieve success, the Society believes that the scale of the proposed 

changes is too ambitious in some respects and at an early stage of generation.  In 
particular, the proposals in respect of mixed residential and commercial buildings and 
residential estates have peculiar complexity and create greater vulnerability to 
discord; administrative problems multiply.  The difficulties associated with co-
ownership, where control is democratically distributed among co-owners, make it 



hard enough to provide for in blocks of multiple flats, let alone those containing 
different uses, and large estates comprising several buildings. 

 
34. Enforcement of positive covenants.  The Consultation Paper quotes as an 

advantage that freehold positive covenants are enforceable under the commonhold 
regime and not so in respect of freehold land.  If, as reassurance is given that the 
Government intends to enact the recommendations of the Law Commission in 
Consultation Paper 211 (Making Land Work), positive covenants which touch and 
concern land would be rendered enforceable, thus giving scope for freehold co-
ownership models   The Society has commented to this effect on a number of 
occasions in other contexts as providing a much needed enforcement mechanism for 
covenants relating to freehold interests in land, urging that these measures should be 
taken forward.   

 
35. Tax treatment of reserves.  Service charge sinking funds do not qualify for tax 

allowance.  Presumably tax allowance for reserves for management expenditure 
contemplated in connection with commonhold would be considered sympathetically 
by Government. 

 
36. Specific Comments. The Society has the following specific comments on particular 

issues raised by the Law Commission in Questions referred to below: 
 
Q4.  Paragraph 3.104  

The proposal that conversion to commonhold should be possible if 50% of long leaseholders 
vote to do so is consistent with the threshold level of voting needed for the right to manage 
provisions of the Commonhold and Leasehold Reform Act 2003.  The Society thinks that that 
is not appropriate in relation to conversion to commonhold tenure.  The number of long 
leaseholders seeking conversion should be more than 50%.  If long leaseholders can 
choose to retain their leases, it is only fair that a majority of those wishing to convert should 
be allowed to do so.  Nevertheless, if unit owners can choose to refrain from participating 
and can keep their leases, a potentially contentious scenario arises with potential discord 
between to the two classes of unit-holders.  Would similar provisions to those that obtain 
under the provisions of s.38(10) of the Landlord and Tenant Act 1987 apply in that situation, 
allowing the leaseholders to claim for loss of value of their leasehold interests? 
 
It is a proposal that could exercise lending institutions in their attitudes as to whether to 
support these plans or increase their reluctance to do so. 
  

Q17.  Paragraph 17.23  

As mentioned, the Society cautions against immediate changes on too ambitious a scale 
until a reinvigorated commonhold regime has earned acceptability as a viable model.  That is 
particularly so in relation to mixed developments and developments containing several 
blocks.  The Law Commission recommends allocating items of management expenditure in 
sections, which the Society agrees as an essential measure; but, while that works where 
individual classes of expenditure relate exclusively to a section, it is particularly difficult to 
manage where common expenditure is to be shared and the degree of use, and the 
comparative weight of use, differ.  Artificial allocations between the classes of user are 
bound to cause dispute as to which has brought about the need for repairs, renewals and 
replacements.  Service charge managers have wrestled with these problems without finding 
suitable enduring answers.  The Society takes the view that this issue could mar early 



acceptability of commonhold.  The same issues arise in relation to the provisional proposals 
under Question 22. 

It is assumed that, as between residential users, the allocation of contribution should, in 
accordance with good service charge practice be dealt with on a primarily floor area basis 
unless there are good reasons in the circumstances not to do so.  That said however, it 
demonstrates the problems of allocation in cases of mixed use. 

 

 

 

 

 

Q33. Paragraph 17.51  

The Society is of the opinion that a new broader approach should be taken as to insolvency 
of commonhold associations, unconstrained by the existing rules applying to companies. 
There are already bodies that are not within the insolvency law regime, such as local 
authorities and charter bodies, and cannot be wound up or otherwise cease to exist without 
an Act of Parliament.  It may be sensible to place commonhold associations on a similar 
footing and put them beyond the risk of being wound up.  That could mean than an unpaid 
creditor cannot wind up the association but can still sue and obtain a charging order over the 
association’s assets. The community assessment fund (service charge fund) and the right to 
demand contributions from unit owners could expressly be made available to be the subject 
of a charging order for this purpose.  Suppliers and contractors dealing with the association 
would be aware that their remedies for non-payment could not include threats of winding up 
of the association.  Reducing the range of remedies available to creditors is not unusual; 
since the law of distress was abolished, landlords have been aware that the remedy of 
distress has been unavailable to them for residential property and that the substituted 
commercial rent arrears recovery process is not available for recovering arrears of service 
charges for commercial property even if the service charges are reserved as rent.  That does 
not appear to have caused any impact on the letting market.  A more radical approach than 
slavishly following existing company law is needed to solve this problem. 
 

Q35.  Paragraph 17.57  

The Society views with concern the provisional proposal of the Law Commission of the 
possibility of the CCS to impose restrictions on short term lettings.  Whether it would be 
disregarded in practice is perhaps an outcome which should not be ignored. It would be 
quite likely that the restriction would be more honoured in the breach than in the observance. 

Q36.   Paragraph 17.61  

The Society agrees that event fees should be prohibited in commonhold unless expressly 
permitted by statute; for example – genuine NZ style exit fees to minimise charges during 
occupation, where the fees are held in trust for the residents and can only be spent on the 
provision of services for the unit holders. 

Q58.   Paragraph 17.111  

The Society agrees that it should be compulsory for the commonhold association to have a 
reserve fund.  This would assist in emergencies and provides some reassurance, but the 



scale of protection would inevitably be limited and could not in practice cover chronic levels 
of shortfall in recovery of contributions to management expenditure.  The terms on which a 
reserve is to be held and how it can be spent need to be specified. 

The issues of insolvency are discussed in response to questions on that topic. 

Q75.   Paragraphs 17.156 and 17.157 

The Government is currently reviewing the ombudsmen schemes in the property sector and 
it may be advantageous to review the proposals, which the Society understands are to be 
available later this year, to see how and where that sort of regime might satisfactorily 
operate.  A simple ADR mechanism might usefully sit alongside other resolution 
mechanisms. 

Q85.  Paragraph 17.169 

As discussed above, the effect of a statutory charge over commonhold units where the 
owner has defaulted in payment of contributions to management expenditure, is likely to 
discourage lending institutions and to act as a negative force against the success of the 
reinvigorated exercise. 

Q87.   Paragraphs 17.179 and 17.181 

The Society agrees that voluntary termination of the commonhold should be possible on the 
basis suggested by the Law Commission, but with some misgiving.  Clear principles should 
be set by which the jurisdiction of the court should be exercised when it would be called 
upon for a determination to override minority dissent.  Similar comments apply to the 
proposals in Question 88 particularly in relation to different sections within one building 
where unanimity of view is not achievable. 

Q94.   Paragraph 17.203?  

The advantages of commonhold over leasehold tenure have been explored by the Law 
Commission and, as a social concept, offer desirable prospects.  There is a strong social 
urge for pride of ownership and being answerable only to one’s peers on an equality of rights 
and obligations basis.  The Law Commission has made that case, but, as the observations 
of the Society in its opening response make clear is that those advantages are likely to be 
enjoyed if commonhold, as reinvigorated, is offered and taken up initially on a limited scale. 
The social disadvantages, if commonhold is pursued without restraint, have been stated in 
the opening response.  The likelihood is that the take-up of commonhold would be gradual, 
depending on the ability of purchasers or unit holders to raise loan finance for the cost of 
doing so, and the mixture of commonhold and leasehold tenure side-by-side would at best 
be difficult to manage and at worst discordant.    

Q105.  Paragraph 17.221   

The Society has recognised that the lack of any incentives to progress the take-up of 
commonhold has perhaps been a significant factor in the lack of success of commonhold 
thus far.  It would seem that some financial incentives could help to ease the resistance of 
developers to its further promotion - for example the reduction ground rents on a reasonable 
basis as suggested in the response of the Society, and the simplification and reduction in 
costs of enfranchising.  Indirect and direct incentives such as SDLT and LTT incentives and 
allocation of government backed schemes such as Help to Buy might be used to encourage 
the use of commonhold.    
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        BY EMAIL ONLY 

Dear Sirs 

LEASE response to ‘Reinvigorating commonhold: the alternative to leasehold 
ownership’. 

We welcome the opportunity to enclose our formal response to ‘Reinvigorating 
commonhold: the alternative to leasehold ownership’. We wish to highlight our 
standpoint is that of an organisation which  prioritises the interests of residential 
leaseholders and to ensure those are adequately promoted and protected as the 
reform programme is taken forward. 

The response is lengthy, and so to assist the reader we briefly summarise our views 
in paragraphs 1 to 14 below: 

1. When should commonhold be possible? (Questions 1-10) 
We agree that the practice should change from requiring consent to conversion 
being obtained from everyone with a significant interest in the property. Of the 
two alternative ways in which a building might be converted to commonhold 
explored by the consultation paper we favour the option whereby these 
leaseholders who do not consent could be given a commonhold interest. 
 

2. What is the procedure for converting to commonhold? (Questions 11-15) 
We agree to the stream-lining of the procedure for converting to commonhold and 
that any consents given in support of the conversion should not automatically 
lapse after twelve months. Moreover we agree that (in addition to the freeholder) 
it should be possible for leaseholders pursuing a claim for collective 
enfranchisement to apply to HM Land Registry to create a new commonhold. 
.  
 

3. Mixed and multi-block developments (Questions 16-24) 
We agree to the introduction of “sections” within commonhold based on company 
law principles of class-voting so allowing the different interests within 
commonhold to be separated out. 

 



 

4. New commonhold developments and development rights (Questions 25-29) 
We agree that statutory development rights should apply automatically so as to 
avoid the need to reserve express rights in the Commonhold Community 
Statement. 
 

5. The commonhold association: its functions and structures (Questions 30-
34) 
We are sympathetic to the idea of a commonhold administrator being 
a p p o i n t e d  to ensure that the association is not put in early liquidation. 
 

6. The commonhold community statement (Questions 35-41) 
We agree that it should be possible for the Commonhold Community Statement 
to impose restrictions on the short-term letting of units and consider that in 
relation to the private rented sector this should be confined to lettings made for 
less than six months. 
 

7. Management and maintenance issues (Questions 42-55) 
We agree that the commonhold community statement should contain an express 
power for the commonhold association to take out directors’ and officers’ 
insurance. 
 

8. Financing the commonhold (Questions 56-61) 
We agree that it should be compulsory for a commonhold association to have 
some form of reserve fund. Moreover we agree that it should be possible to 
allocate to individual units within a commonhold different percentages that it must  
contribute towards different heads of cost. 
 

9. Responding to emergencies (Questions 62-64) 
We agree that a commonhold association should be able to grant a floating 
charge and there should be express provision in the Commonhold Community 
Statement enabling them to do so. 
 

10. The ban on residential leases – possible exceptions (Questions 65-72) 
 
We agree that an exception to this ban should be made for shared ownership 
leases containing the prescribed fundamental clauses and that in new 
commonhold developments the model shared ownership lease should require the 
shared ownership leaseholder to comply with all terms of the Commonhold 
Community Statement. 
 

11. Resolving disputes and the protection of minority interests within 
commonhold (Questions 73-82 ) 





 

Chapter 3 

Q.1 
 
In order to protect freeholders, we provisionally propose that 
it should only be possible to convert to commonhold if either: 
 
(1) the freeholder consents; or  
 
(2) the leaseholders satisfy the qualifying criteria for collective 
enfranchisement, and acquire the freehold as part of the 
process of converting to commonhold. 
 
 Do consultees agree? 
 

 
 
We agree with this provisional proposal. 

Q.2 
 
We provisionally propose that it should be possible to convert 
to commonhold without the unanimous consent of 
leaseholders.  
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 

Q.3 
 
We provisionally propose that only leaseholders who are 
eligible to participate in a collective enfranchisement claim 
should take a commonhold unit and should be able to 
participate in a decision to convert to commonhold.  
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 



 

Q.4 
 
If non-consenting leaseholders retain their leases following 
conversion to commonhold (which we call “Option 1”): 
 

(1) We provisionally propose that it should be possible 
for conversion to take place with the support of long 
leaseholders of 50% of the flats in the building. Do 
consultees agree?  
 

(2) We provisionally propose that non-consenting 
leaseholders should be provided with a statutory right 
to purchase the commonhold interest in their unit at a 
later date. Do consultees agree?  

 
(3) We provisionally propose that the right to purchase 

the commonhold interest should replace non-
consenting leaseholders’ statutory rights to obtain a 
lease extension and to participate in a collective 
enfranchisement. Do consultees agree?  

 
(4)  We invite the views of consultees as to whether a 

purchaser from a nonconsenting leaseholder should 
be required to purchase the commonhold interest, as 
well as the leasehold interest.  

 
(5) We provisionally propose that the leaseholders 

should be able to require the freeholder to take new 
999-year leases over any flats not let to qualifying 
tenants and that such leases should automatically be 
granted over flats let to statutorily protected non-
qualifying tenants and shared ownership 

 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
This is consistent with the retention of leasehold interests by non-
consenting leaseholders following conversion being a temporary 
measure and phasing out the existence of leasehold interests in a 
building or on an estate. 
 
We agree with this provisional proposal. 
 
 
 
 
 



 

leaseholders. Do consultees agree?  
 

(6) We invite the views of consultees as to whether the 
non-consenting leaseholders’ share of the freehold 
purchase should be capable of being funded:  

 
(a) by the consenting leaseholders, through the 
commonhold association which holds the 
commonhold interest;  
 
(b)       by the consenting leaseholders, through a 
company (owned by them) which acquires the 
commonhold interest;  
 
(c) by a third-party investor, who acquires a long 
lease of the commonhold unit superior to the non-
consenting leaseholder’s lease;  
 
(d) by granting a leaseback to the freeholder (who 
may be compelled to accept the lease), who acquires 
a long lease of the commonhold unit superior to the 
non-consenting leaseholder’s lease; and/or  
 
(e) by any other means. 
 

 
 
We consider that ultimately it is down to the preference of those 
embarking on the conversion process as to how they choose to fund 
the non-consenting leaseholders’ share of the freehold purchase. 
 
 
 
 

Q.5 
 
If non-consenting leaseholders are to be required to take a 
commonhold unit following conversion to commonhold (which 
we call “Option 2”):  
 

(1) We provisionally propose that that qualifying 

 
 
 
 
 
 
We agree with this provisional proposal. 



 

leaseholders of 80% of the flats in the building should 
be required to support the decision to convert. Do 
consultees agree?  
 

(2) We provisionally propose that the leaseholders should 
be able to require the freeholder to take the 
commonhold unit of any flats not let to qualifying 
tenants and that freeholders should automatically 
become the unit owner in respect of any flats let to 
statutorily protected non-qualifying tenants and 
shared ownership leaseholders. Do consultees 
agree?  

 
(3) We provisionally propose that it should be possible to 

place a charge over nonconsenting leaseholders’ 
units to recover their share of the initial freehold 
purchase price upon future sale of their commonhold 
unit. Do consultees agree?  

 
(4)  If consultees do not agree, how should non-

consenting leaseholders’ share of the purchase price 
be financed?  

 
(5)  We invite the views of consultees as to who should 

be able to provide such finance and take the benefit 
of the charge.  

 
(6)  We invite the views of consultees as to whether the 

charge should be set:  
 
(a) as a fixed amount, representing the non-
consenting leaseholder’s share of the initial freehold 

 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
 
 
We are not in a position to provide this information. 
 
 
 
We consider the charge should be set as a percentage of the final sale 
price, representing the percentage increase in value of the non-
consenting leaseholder’s property interest (from leasehold to 
commonhold) on conversion. 
 



 

purchase;  
 
(b) as that fixed amount, with interest;  
 
(c) as that fixed amount, adjusted in line with house 
price inflation;  
 
(d) as a percentage of the final sale price, 
representing the percentage increase in value of the 
non-consenting leaseholder’s property interest (from 
leasehold to commonhold) on conversion; or 
 
 (e) in some other way. 
 

(7) We invite the views of consultees as to what priority 
this charge should have in relation to any pre-existing 
charges. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
We do not object if the charge has priority over any existing lender 
although it is important that lending institutions are comfortable with 
this. 

Q.6 
 
Where a freeholder or non-consenting  leaseholder, who has 
let his or her flat to a non-qualifying tenant on a variable 
service charge, is required to take a commonhold unit on 
conversion under Option 2, we invite consultees’ views as to 
whether: 
 
(1) a cap should be placed on the amount of commonhold 
costs which are recoverable from the former leaseholder or 
freeholder, to reflect the costs that are recoverable from the 
non-qualifying tenant;  
 
(2) the non-qualifying tenant’s rights should be altered so that 

 
 
Looking at paragraph 3.119 of the consultation paper perhaps (2) 
should be the favoured approach and the tenant should be given a 
right to make representations about the commonhold charges in the 
same way as other Unit owners. 



 

he or she no longer has the right to challenge service charge 
costs after they have been incurred, but instead has the 
same rights to challenge commonhold costs as other unit 
owners; or  
 
(3) any other approach would fairly protect and balance the 
competing interests of the leaseholder or freeholder, and the 
non-qualifying tenant. 
Q.7 
 
Under Option 2, we provisionally propose that:  
 

(1) those wishing to convert (with less than unanimous 
consent) should be required to seek the prior 
authorisation of the First-tier Tribunal (Property 
Chamber) or Residential Property Tribunal in Wales 
(“the Tribunal”); and  
 

(2)  the Tribunal should be required to authorise a 
conversion to commonhold unless:  
 
(a) the necessary consents have not been obtained;  
 
(b) the terms of the CCS do not adequately protect the 
interests of nonconsenting leaseholders; and/or  
 
(c) the applicants refuse to adopt the Tribunal’s 
proposed revisions to ensure the CCS sufficiently 
protects the interests of non-consenting leaseholders. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 



 

Q. 8 
 
We provisionally propose that on conversion to commonhold, 
tenancies granted for 21 years or less should continue 
automatically on conversion and that the consent of such 
tenants should not be required in order to convert to 
commonhold. 
  
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 

Q.9 
 
We invite consultees’ views as to whether it should be 
possible for charges to transfer automatically from the 
leasehold title to the commonhold unit title on conversion to 
commonhold, without requiring lenders’ consent. 

 
 
We consider that charges should be able to transfer automatically from 
the leasehold title to the commonhold unit on conversion without 
requiring lenders’ consent. 
 
 

Q.10 
 
We have set out two options for setting the threshold of 
leaseholder support which should be required to convert to 
commonhold. The first would be to require leaseholders (who 
are qualifying tenants under enfranchisement legislation) 
owning at least 50% of the flats in the building to consent, 
provided non-consenting leaseholders are able to retain their 
leasehold interest on conversion to commonhold (Option 1). 
The second would be to require leaseholders (who are 
qualifying tenants under enfranchisement legislation) owning 
at least 80% of the flats in the building to consent, on the 
basis that non-consenting leaseholders are required to take a 
commonhold unit on conversion (Option 2). 
 

 
 
We consider that the aim should be that there should be no leases in a 
commonhold. In the circumstances of the two options presented that 
would mean that our choice would be Option 2 although in its final 
proposals and recommendations the Commission should consider  a 
reduction in the threshold in these circumstances. 



 

We invite consultees’ views as to whether they prefer Option 
1 or Option 2. 
 
We invite consultees’ views as to any other options for setting 
the threshold of leaseholder support for conversion, other 
than Options 1 and 2, which strike an appropriate balance 
between the interests of those wishing to convert and 
nonconsenting leaseholders, and provide a mechanism for 
financing the freehold purchase. 
 
 

Chapter 4 

Q.11 
 
We provisionally propose that, where the freeholder refuses to 
consent to conversion, the leaseholders will need to follow the 
collective enfranchisement process to purchase the freehold in 
order to convert to commonhold. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 

Q.12 
 
We provisionally propose that, to simplify the procedure for 
converting to commonhold, any consents given in support of the 
conversion should not automatically lapse after 12 months.  
 
Do consultees agree?   
 
We invite consultees’ views as to whether leaseholders should be 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
We do not consider that leaseholders should be able to withdraw their 



 

able to withdraw their individual consent to conversion after the 
Claim Notice has been served, or whether leaseholders should 
be required to make a collective decision no longer to proceed 
with the conversion. 
 

individual consent to conversion after the Claim Notice has been 
served and instead leaseholders should be required to make a 
collective decision no longer to proceed with the conversion. We 
concur with paragraph 4.41 of the consultation paper that 
circumstances in which the leaseholders may reach such a decision 
could be set out in a participation agreement entered into before a 
claim is made and as a starting point we recommend modelling any 
such agreement upon the precedent contained in the LEASE 
guidance booklet entitled “Participation Agreements”. 
 

Q.13 
 
We provisionally propose that (in addition to the freeholder) it 
should be possible for leaseholders who are in the process of 
acquiring the freehold by collective enfranchisement, to apply to 
HM Land Registry to create a new Commonhold. 
 
Do consultees agree?   
 
We provisionally propose that, where a lender has consented to a 
conversion to commonhold on the condition that it will be granted 
new security over the commonhold unit after conversion, a deed 
of substituted security provided to HM Land Registry will act as 
sufficient evidence that this condition has been fulfilled.  
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal... 
 
 
 
 
 
 
We agree with this provisional proposal. 

Q.14 

Where the freehold of the building is owned by the leaseholders 
collectively through a freehold management company (a “FMC”), 
we provisionally propose that the common parts of the building 

 
 
We agree with this provisional proposal particularly as a FMC may be 
a company limited by share capital and the commonhold association 
has to be one limited by guarantee and as company law currently 



 

should be transferred to a new commonhold association as part 
of the process of conversion to commonhold (rather than the 
FMC changing its articles to become a commonhold association, 
where this is possible). 
  
Do consultees agree? 
 

stands it is not possible for a company limited by shares to become a 
company limited by guarantee. 

Q.15  
 
We invite consultees’ views as to whether, taking into account our 
provisional proposals set out in questions 11 to 14, the 
conversion procedure would operate satisfactorily.  
 
We invite consultees’ view on what changes could be made to 
simplify the procedure and make it more cost-effective. 
 

 
 
We hope the conversion procedure would operate satisfactorily. 

 

Chapter 5  

Q.16 
 
We provisionally propose that any new management structure 
needs to meet the following objectives:  
 
(1) Provide the ability to separate out the management of a 
variety of different interests within the same development, in 
particular by:  
 
(a) differentiating voting rights, so that those affected by a 
decision are entitled to participate in making that decision, and 
no one else is able to do so; and  

 
 
We agree with the provisional proposal. The complexities of mixed-
use and multi block developments require a carefully crafted 
management structure which protects consumers. In addition we 
would advocate measures to ensure that charges can be challenged 
appropriately where management functions are not wholly controlled 
by residential commonhold unit owners.  
 
Also a redress scheme needs to be accessible to address 
management issues-presumably any property managers involved 
with the scheme will be required to be registered with the current 



 

 
(b) allowing shared costs to be allocated in different ways to 
ensure that only those benefitting from a service pay for it.  
 
(2) Provide a framework which can be used to regulate the 
relationship between more than one building where there are 
shared areas, such as shared car parks or gardens.  
 
(3) Strike an appropriate balance between standardisation and 
flexibility.  
 
(4) Facilitate consumer protection to ensure that abuses that 
have arisen in the residential leasehold context cannot be 
transposed into commonhold.  
 
Do consultees agree?  
 
Are there any other objectives which should be added to the 
list above? 
 

compulsory redress schemes. We note the announcement in January 
2019 by Government of a Housing Complaints Resolution Service as  
a new single point of access to redress that housing consumers can 
use and perhaps such a service should embrace commonhold 
developments. 
 
 
 

Q.17 
 
We provisionally propose that commonholds with sections 
(which are not individual corporate bodies) should be 
introduced as a management structure to make commonhold 
workable for more complex developments.  
 
Do consultees agree?  
 
If consultees do not agree, do consultees prefer either the 
flying commonhold model or layered commonhold model?  
 

 
 
We agree with the provisional proposal.  
 
 
 
 
 



 

If so, how do consultees suggest addressing the issues with 
these models? 
 
Are consultees aware of any other options we should be 
considering? 
 
Q.18 
 
We provisionally propose that it should be optional, rather than 
mandatory, for a section committee to be set up for each 
section in a commonhold.  
 
Do consultees agree?  
 
If consultees disagree, which powers do consultees think 
should be given compulsorily to those committees? 
 

 
 
We agree with the provisional proposal.  

Q.19 
 
We invite consultees’ views as to whether delegation to 
section committees should be collateral or exclusive; whether 
this should vary for different powers; or whether it should be 
for each commonhold to decide. 

 

 
 
Each commonhold should be able to decide for themselves whether 
in respect of delegation of power this should either be on the 
collateral or exclusive  basis. 

Q.20 
 
We invite consultees’ views as to whether:  
 
(1) directors should be able to revoke or alter the powers 
delegated to a section committee as they wish;  
 
(2) section committees affected by an alteration of delegated 

 
 

(1) No. It should be determined at the outset which powers are 
delegated otherwise the directors will end up with powers 
akin to a freeholder and the unit holders will be no better off 
under commonhold in terms of management control.  

 
(2) Not necessary if the powers cannot be revoked or altered.  



 

powers should be given the ability to apply to the Tribunal; or  
 
(3) the directors should have to apply to the Tribunal in order 
to alter or revoke a delegation. 

 
 
(3) Possibly an alternative to (1) making it much more difficult 

for control to be centralised.   
 

Q.21 
 
We provisionally propose that a new section should be able to 
be created by: (1) the developer, at the outset; and (2) the 
commonhold association at a later date.  
 
Do consultees agree?  
 
If the commonhold association is allowed to create sections 
after it has been set up, we provisionally propose that this 
decision should be approved by special resolution, with the 
additional requirement that at least 75% of the total votes held 
by the unit owners who would be part of the new section must 
have been cast in favour of creating the section.  
 
Do consultees agree?  
 
We provisionally propose that unit owners affected by the 
introduction of a new section should be given the option of 
applying to the Tribunal.  
 
Do consultees agree? 
 

 
 
We agree with the provisional proposals.  
 
 
 
 
 
We agree with the provisional proposal. 
 
 
 
 
 
 
 
 
We agree with the provisional proposal. 

Q.22 
 
We provisionally propose that qualifying criteria for sections 
should be introduced, so that sections can only be created to 

 
 
We agree with the provisional proposal.  



 

give separate classes of vote to:  
 
(1) residential and non-residential units; 
 
(2) non-residential units, which use their units for significantly 
different purposes; 
 
(3) different types of residential units (such as flats and 
terraced houses);  
 
(4) separate blocks in the same development; and  
 
(5) other premises falling within the commonhold which, in the 
interests of practicality and fairness, should form a separate 
section.  

 
Do consultees agree?  
 
Are there any other criteria which consultees feel should be 
added to the list? 
 
Q.23 
 
We provisionally propose that it should be possible for sections 
to consist of a single unit.  
 
Do consultees agree? 
 

 
 
We agree with the provisional proposal. 

Q.24 
 
We provisionally propose that to combine two or more 
sections, a special resolution of the commonhold association 

 
 
We agree with the provisional proposal. 
 



 

should be required. Additionally, 75% of the votes cast by the 
unit owners in the sections that are to be combined must have 
been in favour.  
 
Do consultees agree?  
 
We provisionally propose that unit owners affected by sections 
being combined should be given the right to apply to the 
Tribunal as an additional protection.  
 
Do consultees agree?  
 
We provisionally propose that there should be no criteria which 
must be met before two or more sections in a commonhold 
can be combined.  
 
Do consultees agree? 
 

 
 
 
 
 
 
We agree with the provisional proposal. 
 
 
 
 
 
We disagree with the provisional proposal in part. Any combination 
should be workable and ensure Unit owners are not prejudiced.  

 

Chapter 6  

Q.25 
 
We invite consultees’ views as to whether statutory 
development rights should apply automatically so as to avoid 
the need to reserve express rights in the CCS.  
 
 
 
We invite consultees’ views as to whether such statutory rights 
should be drawn widely to include all matters which are likely to 

 
 
We do not object to development rights that are statutory applying 
automatically rather than being reserved as express rights in the 
CCS. 
 
 
 
Given the above, wider and flexible drafting would seem to be 
necessary to meet the needs of developers and encourage 



 

apply in commonhold developments, including (but not limited 
to) the right to add land, to make consequential variations to 
commonhold contributions and voting rights, and rights of 
access. 
 

commonhold developments 

Q.26 
 
We provisionally propose that there should be no specific 
statutory provisions for the appointment of developers’ directors. 
Instead, a developer’s ability to appoint directors should depend 
on the number of units it retains.  
 
Do consultees agree?  
 
We provisionally propose that developers should be able to 
exercise all voting rights associated with the units of which they 
are the registered owners.  
 
Do consultees agree? 
 

 
 
We agree with the provisional proposal.  
 
 
 
 
 
 
We agree with the provisional proposal. 

Q.27 
 
Currently, the Commonhold Regulations place certain 
restrictions on a developer’s exercise of development rights: (1) 
the developer must not exercise rights in a way which would 
interfere unreasonably with unit owners’ enjoyment of their units 
or their ability to exercise rights granted by the CCS;  
 
(2) the developer may not remove land from the commonhold 
which forms part of a unit unless the owner of that unit provides 
written consent;  
 

 
 
We do not consider it necessary to impose further restrictions 
given that the developer needs to be encouraged to take up 
Commonhold. 
 
 
 
 
 
 
 



 

(3) any damage caused to the commonhold land by the 
developer should be remedied as soon as reasonably 
practicable; and  
 
(4) the developer may not exercise development rights if the 
works for which the right was granted have been completed 
(excluding the developer’s right to market units).  
 
We invite consultees’ views as to whether any further 
restrictions should be introduced on the use of development 
rights: in particular, whether a time limit should be imposed on 
the exercise of these rights (and if so, what this time limit should 
be). 
 

 
 
 
 
 
 
 
 
In relation to time limits, market forces and planning law should 
dictate any time limits. There seems little need to add additional 
regulations in this regard. 
 
 
 

Q.28 
 
We provisionally propose that “anti-avoidance” provisions 
should be introduced to ensure that the developer does not 
attempt to secure a greater degree of control by:  
 
(1) taking powers of attorney from the purchasers (or seeking to 
control votes in any other way); or  
 
(2) attempting to control how unit owners vote by inserting terms 
in the purchase contracts.  
 
Do consultees agree?  
 

 
 
We agree with the provisional proposal. 

Q.29 
 
We invite consultees’ views as to what advantages there are (if 
any) of the transitional period in the registration procedure for 

 
 
The transitional period allows for changes to the CCS and Articles 
before units have been sold which may be beneficial if the design 



 

new commonhold developments. 
 

or plans have changed since the commonhold was first 
registered.  
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Q.30 
 
We invite consultees’ views as to whether any requirements 
of company law (such as to make an annual confirmation 
statement, and to file accounts) should be relaxed for 
commonhold associations. 
 

 
 
The Commission’s proposals should take into account the fact that 
we are dealing with non-professionals and the law should reflect this 
fact so we have no objection to company law requirements for the 
making of an annual confirmation statement and filing of accounts 
being relaxed for commonhold associations.  
 

Q.31 
 
We invite consultees’ views as to whether there are 
particular difficulties in applying CVAs to commonhold 
associations. 
 
 
 
 
 
We invite consultees’ views as to whether the CVA 
procedure needs any adaptations to make it more relevant 
and effective in dealing with commonhold associations in 
financial difficulties. 
 

 
 
We submit that one difficulty with applying CVAs to commonhold 
associations  would be lack of professional expertise on the part of  
directors either inexperience or insufficient knowledge to assess 
when the company would be in such financial difficulty as to trigger a 
CVA. 
 
 
 
LEASE does not have enough the depth of expertise required to 
advice on any such adaptations.  

  



 

Q.32 
 
We provisionally propose that it should not be possible for 
creditors directly to petition for a commonhold association to 
be wound-up, and a liquidator appointed. Instead, a petition 
could lead to the court appointing a commonhold 
administrator, who would carry out the necessary duties. 
 
Do consultees agree? 
 
We provisionally propose that a commonhold administrator 
should then be able to petition for the association to be 
wound-up only if the commonhold association is irretrievably 
insolvent. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal basically the concept of a 
commonhold administrator to be appointed to ensure that the 
association is not put in early liquidation. 
 
 
 
 
 
We agree with this provisional proposal. 
 
 

Q.33 
 
We provisionally propose that the law should be clarified to 
ensure that there is a presumption that, on the insolvency of 
a commonhold association, a successor 
association should usually be appointed. 
 
Do consultees agree? 
 
We invite consultees’ views as to whether there are 
circumstances in which it would not be appropriate for the 
court to appoint a successor association and, if so, what 
these circumstances are. 
 
We provisionally propose that the court should have 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
The circumstances that the court should take into account in not 
appointing a successor association would be instances of fraud or 
deliberate attempt to wind up an existing association to avoid 
existing liabilities on the part of the association.  
 
We agree with this provisional proposal. 



 

discretion as to whether to impose conditions for a 
successor association to be appointed. 
 
Do consultees agree? 
 
We invite consultees’ views as to: 
 
(1) what conditions might be imposed; and 
 
(2) if the court’s discretion to be structured, what factors the 
court should take into account. 
 

 
 
 
 

(1) The court may impose reporting conditions on the new 
association; prohibit certain directors from being appointed; 
require certain financial measures to be put in place so there 
is financial protection in future.  

 
(2) The factors the court should take into account when imposing 

such conditions should be: the reasons as to why the 
company went insolvent (e.g. in a case of mismanagement or 
deliberate insolvency prohibit the responsible parties from any 
management); the financial circumstances of the unit holders 
and whether any financial measures could practically be put 
into effect.  

 
Q.34 
 
We provisionally propose that, if a liquidator is appointed to 
wind up a commonhold association, he or she should not be 
able to demand further contributions from the unit owners to 
reduce the level of indebtedness of the association. 
 
Do consultees agree? 
 
We provisionally propose that, if a liquidator is appointed to 
wind up a commonhold association, he or she should not be 
able to demand further contributions from the unit owners to 
make up for the shortfall in contributions from members who 
are bankrupt or from whom it is impossible to recover their 
contributions. 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
We agree with this provisional proposal. 



 

 
Do consultees agree? 
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Q.35 
 
We provisionally propose that it should be possible for 
the CCS to impose restrictions on the short-term letting of 
units.  
 
 
Do consultees agree?  
 
 
 
We invite consultees’ views as to how to ensure that any 
restriction on short-term letting does not prevent units 
being rented in the private or social rented sector. In 
particular: 
 
(1) in relation to the private rented sector, we invite views 
on whether any restriction imposed by a CCS should be 
confined to lettings made for less than six-months, or for 
any other specified period;  
 
(2) in relation to the social rented sector, we invite views 
on whether any restriction imposed by a CCS should not 
be able to apply to particular landlords, such as 
registered providers of social housing and housing 

 
 
We agree with this provisional proposal. Short term letting of flats 
in buildings containing interdependent units can create friction 
between owners and occupiers. This has been particularly an 
issue with holiday lets and short term lettings arranged through 
on-line marketplaces such as Airbnb. We are mindful of the 
situation where the development is for dedicated build-to-rent. 
This is a market that is growing so any proposals to impose 
restrictions should bear this in mind.  
 
(1) As an assured shorthold tenancy is, normally, for a minimum 
of 6 months, this would seem an appropriate length to stipulate. 
Accordingly the CCS restriction should be confined to lettings of 
less than 6 months. We refer to our comments above regarding 
the build-to-rent sector and raise for the Commission’s 
consideration whether any restriction imposed by a CCS should 
bear in mind development intent. 
 
(2) We agree that, in relation to the social rented sector, any 
restriction imposed by a CCS should not be able to apply to  
particular landlords, such as registered providers of social 
housing and housing associations. 



 

associations, or whether there are other ways of ensuring 
that such lettings cannot be prohibited in the CCS. 
 
Q.36 
  
We provisionally propose that event fees should be 
prohibited within commonhold, except for any specific 
circumstances expressly permitted by statute. Do 
consultees agree?  
 
 
We invite consultees’ views as to whether an exception to 
the proposed prohibition on event fees should be made 
for specialist retirement properties within commonhold.  
 
We invite consultees’ views as to whether there are any 
other circumstances (apart from specialist retirement 
properties) in which event fees should be permitted within 
Commonhold. 
 

 
 
We agree with this provisional proposal. We note the comments 
in the consultation paper that these fees being applied towards a 
deferred sinking/reserve fund are unlikely to be necessary in light 
of its proposals for Unit owners annually to contribute to 
mandatory reserve funds. 
 
We do not consider there are any circumstances which would 
permit an exception to the proposed prohibition on event fees 
within commonhold being made for specialist retirement 
properties or any other circumstances  
 

Q.37 
 
We invite consultees’ views as to whether any further 
restrictions should be put in place to limit which local 
rules may be added to the CCS. 
 
 

 
 
Our view is that ultimately it all depends on any rule having been 
passed according to the process of the CCS and that so long as 
that rule does not breach the wider law it is up to the CCS and its 
members which local rules may be in place. 

Q.38 
 
We provisionally propose that a higher threshold for 
amending the CCS should be introduced, which may 
apply to some or all local rules. Do consultees agree?  

 
 
We agree with this provisional proposal. 
 
 



 

 
We invite consultees’ views as to:  
 
(1) what voting threshold should be required to amend 
local rules;  
 
 
 
 
 
(2) when there should be a right to apply to the Tribunal 
in relation to amendments of the CCS; and  
 
  
 
(3) whether the threshold should be the same for 
amending all local rules, or whether rules should be 
differentiated. If consultees are of the view that rules 
should be differentiated, we invite views as to how the 
threshold for introducing a rule in an area on which the 
CCS is currently silent should be determined. 
 

 
 
 
(1) We would suggest that a written special resolution be required 
to amend or make additions to local rules. This would ensure that 
at least 75% of all the votes in the commonhold are in favour to 
achieve this, rather than just those at the meeting and refer to the 
percentage requirements in s37 of the Landlord and Tenant Act 
1987. 
 
(2)There could be a right for a Unit owner to challenge the 
reasonableness of a change in the local rules. A Unit holder could 
be required to show that the amendment would have significant 
impact upon them, either financially or otherwise. 
 
(3) We consider that it would overcomplicate the process to have 
different thresholds for different types of rules and there is more 
clarity if the threshold is the same for amending all local rules. 

 Q.39 
 
We provisionally propose that the mandatory provisions 
of the CCS should be contained in the regulations, but 
not be reproduced in the CCS.  
 
Do consultees agree? 
 
If so, we invite consultees’ views as to whether the 
directors of the commonhold association should be under 

 
 
We agree with this provisional proposal. 
 
 
  
 
 
Yes, this should be required, rather than just referring Unit owners 
to the regulations. 



 

a duty to provide copies of the most up-to-date standard 
provisions contained in the regulations, along with a copy 
of the CCS, to any new purchasers, and should provide 
copies of the updated standard provisions to all unit 
owners as and when changes are made. 
 
 Q.40 
 
Should our provisional proposals to introduce sections be 
implemented, we provisionally propose that it should be 
possible to add schedules to the CCS, where the rights 
and obligations applying to a specific section can be 
collated.  
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal.  Residential Unit owners 
would only have to refer to their particular schedule and the same 
would apply for owners of commercial premises.  

 Q.41 
 
We invite consultees’ views as to whether there are any 
new terms, other than those we have asked about in this 
Consultation Paper, which should be added to the 
prescribed terms of the CCS (that is, rules which should 
apply to every commonhold, rather than local rules which 
can optionally be adopted by individual commonholds). 
 

 
 
A new term we consider could be added to the CCS prescribed 
terms is an obligation on the Commonhold Association to provide 
information to the Unit owner`s solicitor on sale relating to matters 
such as commonhold assessments made in the past few years.  
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Q.42 
 
We provisionally propose that the procedure for the election of 
directors of a commonhold should be simplified, so that the 
prescribed articles of association provide that directors should 
be elected at a general meeting, and also may be co-opted by 
the existing directors. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 

Q.43 
 
We provisionally propose that, if a commonhold association 
cannot find members able and willing to serve as directors, and 
is also unwilling to appoint professional directors, any member 
of the association should be able to apply to a court or tribunal 
for professional directors to be appointed, who would then be 
paid by the association. 
 
Do consultees agree? 
 
We provisionally propose that, if members should be able to 
make such an application, then someone with a mortgage or 
other charge over a unit should also be able to do so. 
 
Do consultees agree? 
 
We provisionally propose that, if it should be possible for an 
application to appoint directors to be made, it should be heard 
by the First-tier Tribunal (Property Chamber) (in Wales, the 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
We agree with this provisional proposal. 
 



 

Residential Property Tribunal). 
 
Do consultees agree? 
 
Q. 44 
 
We invite consultees’ views as to whether a problem is likely to 
arise whereby a single investor, or a group of investors, who 
own a majority of units, run a block in their own interests in 
order to “squeeze out” other owners. 
 
 
If it is felt that problems are likely to arise, then we invite 
consultees’ views as to the following: 
 
1) whether the concept of “persistent failure to comply with the 

CCS in some material respect”, offers a satisfactory basis 
upon which a court or tribunal could intervene on an 
application by a unit owner; 

2) whether such applications should be made to the court or 
the Tribunal; 

3) whether, the court or Tribunal should have the power to 
appoint directors, and to make the supplementary orders set 
out in paragraph 9.48 should they be required; 

4) whether it would be necessary for the court or tribunal to 
exercise continuing supervision over the directors who were 
appointed; and 

5) whether other solutions could be used to address the 
difficulty. 
 
 

 

 
 
We consider such a problem is likely to arise where there is 
majority ownership by a single investor, or a group of investors, 
owning a majority of units. 
 
 
 

(1) We submit that “persistent failure to comply with the CCS in 
some material respect” offers a satisfactory basis upon 
which a court or tribunal could intervene; 

 
(2) Such applications should be made to the Tribunal;  

 
(3) The Tribunal  should have the power to appoint the directors 

and to make the supplementary orders set out in paragraph 
9.48 should they be required. 

 
 

(4) The Tribunal should have supervisory powers especially in 
the context of minority support for the appointment.  

 
(5) We submit that any solutions under Company law would not 

be suitable. Therefore the process envisaged in the 
consultation paper (similar to the process for appointment of 
a manager) seems to us more appropriate in dealing with 
the above issues.  



 

Q.45 
 
We seek consultees’ views on whether their experience with 
other leaseholder controlled companies (Freehold Management 
Companies, Residents’ Management Companies and right to 
manage companies) leads them to believe that provisions for 
proxy voting may be abused, and, if so, in what way or ways. 
 
 
 
We further seek consultees’ views on whether any such abuses 
could be prevented or mitigated by: 
 
1) a restriction on the number of proxy votes that any individual 

might hold; or 
 
2) some other device (please specify). 
 

 
 
Based on our experience, abuse of proxy voting is more likely to 
happen with buy -to-let properties. Flat owners may not be aware 
of the management issues and may be more likely to lean on 
management advice and consequently to accept proxy voting. This 
way, errant management can influence the tactical way such votes 
are to be cast.  
 
 
We consider that any such abuses could be prevented or mitigated 
by a restriction on the number of proxy votes that any individual 
might hold. 
 
 
 

Q.46 
 
We provisionally propose that legislation should deem that the 
commonhold association has an insurable interest in the parts 
of the building which are owned by the unit owners. 
 
Do consultees agree? 
 
We provisionally propose that legislation should require the 
commonhold association to reinstate or rebuild (as appropriate) 
the whole of a horizontally-divided building  including the parts 
owned by the unit owners – in order to satisfy the indemnity 
principle within insurance law. 
 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 



 

Do consultees agree? 
 
We invite consultees’ views as to whether any other legal 
difficulties would arise in arranging buildings insurance for 
commonholds which have not been addressed by these 
proposals. 

 
 
There may be issues concerning party walls such as with a street 
of terraces and party wall insurance issues may arise. 
 
 
 

Q.47 
 
We provisionally propose that the CCS should be amended so 
as to require that either a copy of the buildings policy and 
schedule, or sufficient details of it, should be supplied to all unit 
owners on or before they acquire a unit, and whenever the 
terms of the policy change. 
 
Do consultees agree? 
 
We provisionally propose that the commonhold association 
should confirm to unit owners and their mortgage lenders that 
the insurance is in existence on an annual basis, and when 
reasonably required at other times. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal and there should be a right 
for the Unit owner to raise a claim unilaterally with the insurer in the 
event an insurable risk arises. 
 
 
 
 
 
We agree with this provisional proposal. 

Q.48 
 
We invite consultees’ views as to whether public liability 
insurance (that is, insurance against liability as an occupier and 
also as a property owner) is likely to be generally available for 
commonhold associations. 
 
 If it is generally available, we provisionally propose that details 

 
 
We do not have any information to form a view. 
 
 
 
 
We agree with this provisional proposal. 



 

of minimum cover, permissible exclusions and excesses, and so 
on, should be prescribed in regulations to be made by the 
Secretary of State. 
 
Do consultees agree? 
 
Q.49 
 
We provisionally propose that the commonhold community 
statement should contain an express power for the commonhold 
association to take out directors’ and officers’ insurance. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. Such provision may act as 
an incentive for the Unit owners to take up directorships.  

Q.50 
 
We provisionally propose that the provisions in the prescribed 
commonhold 
community statement requiring the repair of the common parts 
should be extended to require also “renewals”; that is, the 
replacement of “like with like” if something should be beyond 
economic repair. 
 
Do consultees agree? 
 
We provisionally propose that the installation of adequate 
thermal insulation should be deemed to be a repair. 
 
Do consultees agree? 
 
We provisionally propose that it should be possible for the 
repairing obligations required by the CCS to be supplemented 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
Whilst we do not disagree in principle with  this provisional 
proposal the Commission should consider whether it should be 



 

by a local rule requiring a higher standard of repair, if 
appropriate. 
 
Do consultees agree? 
 
 
We provisionally propose that, with horizontally-divided 
buildings (so including all flats), matters relating to the internal 
repair of units should be left to local rules. 
 
Do consultees agree? 
 
We provisionally propose that with vertically-divided buildings 
(that is, all houses, whether detached, semi-detached or 
terraced) all matters relating to repair (whether internal or 
external) of the units should be left to local rules. 
 
Do consultees agree? 

possible for the repairing obligations required by the CCS  to be 
supplemented by a local rule requiring a lower standard of repair if 
the developer has set the bar too high initially in the CCS.  
Presumably they could lower it once the developer has left the site. 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
We agree with this provisional proposal which has similarities to 
Estate Management Schemes which begs the questions whether 
there may be a role for the Tribunal. 
 
 
 
 

Q. 51 
 
We invite consultees’ views as to whether rights of entry are 
best left to local rules, or whether rights of entry should be 
prescribed. 
 
If rights of entry are prescribed, we invite consultees’ views as 
to whether it is necessary to make a distinction between 
different types of buildings. 
 
If it is necessary to distinguish between different types of 
building, we invite consultees’ views as to: 
 

 
 
We submit that the rights of entry should be prescribed and should 
not be left to be drafted on an ad hoc basis. 
 
 
We submit that it is necessary to make a distinction depending on 
the types of buildings.  
 
 
We submit that the distinction to be adopted should be between 
those horizontally-divided and vertically-divided.  
 



 

1) whether the distinction should be between those that are 
horizontally-divided, and those that are vertically-divided; 
and 

 
2)  if some other distinction is more appropriate, what that 

should be. 
 
We invite consultees’ views as to what, in each case, the 
appropriate rights of entry would be. 
 

 
 
 
 
 
 
 
The appropriate rights should be;  
1) the right to entry, on reasonable notice, to repair the building or 

adjoining premises;  
2) to lay down, maintain and repair all services;  
3) to view and examine the condition of the building; and  
4) making good any damage that affects the building or the 

common parts.  
 

Q.52 
 
We provisionally propose that the commonhold community 
statement should be amended to provide that alterations to the 
common parts which are incidental to internal alterations made 
by a unit owner to his or her own unit should not require the 
consent of the members by an ordinary resolution. 
 
Do consultees agree? 
 
We provisionally propose that the giving of consent to such 
proposals should be delegated to the directors. 
 
Do consultees agree? 
 
We invite consultees’ views as to whether: 
 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
We agree that “minor alterations to the common parts” should be 
defined as the consultation paper outlines at  paragraph 9.137 



 

1) “minor alterations to the common parts” should be defined as 
we have outlined at paragraph 9.137 above; or 

 
2)  some other criterion could be adopted to distinguish minor 

alterations from those which should continue to require the 
consent of an ordinary resolution by the members. 

 

 
 
 

Q.53 
 
We invite consultees’ views as to whether existing long-term 
contracts have been a problem which leaseholders have 
encountered. 
 
If they have, then we further invite leaseholders to let us have 
examples. 
 

 
 
A common instance where existing long-term contracts have 
presented an issue for leaseholders is whether they are qualifying 
long-term agreements attracting the consultation provisions of 
Section 20 of the Landlord and Tenant Act 1985.This issue was 
considered by the Court of Appeal in the context of the terms of a 
management agreement in the case of Corvan (Properties) Limited 

v.Maha Abdel-Mahmoud. where it was found that such an 
agreement appointing an agent for twelve months which “will 
continue” until either party terminated on notice was an agreement 
for a term of more than twelve months and therefore a qualifying 
long term agreement. 

Q.54 
 
We provisionally propose that commonhold associations should 
be given the right, within a set period from the date when the 
unit owners take effective control of the commonhold 
association, to cancel contracts which were entered into by the 
association before that date. (It would be necessary to define 
these terms so as to exclude the scenario where the units were 
“sold” to associates of the developer). 
 
Do consultees agree? 
 

 
 
We are aware of concern that this will result in electric entry phone 
systems being torn out by the supplier. These contracts typically 
say that ownership of the system remains vested in the supplier for 
what is effectively the duration of the contract to supply and 
maintain. 
 
 
 
 
 



 

We provisionally propose that a “long-term contract” should be 
defined as a contract which must run for more than 12 months. 
 
Do consultees agree? If not, what longer or shorter period would 
be appropriate? 
 
We provisionally propose that a commonhold association should 
have to exercise this right within six months from the 
commonhold coming under the effective control of the unit 
owners (being actual “arms-length” purchasers of the units). 
 
Do consultees agree? If not, what longer or shorter period would 
be appropriate? 
 
 
 

We agree with this provisional proposal. 
 
 
 
 
 
We agree with this provisional proposal. 

Q.55 
 
We invite consultees’ views as to the difficulties that can arise 
when the long-term contract includes the hire of equipment 
which remains the property of the contractor and which they 
have reserved the right to remove if the contract should be 
terminated. We would appreciate any examples of contracts 
involving the hire of equipment, or of long-term contracts 
generally, that consultees are able to provide. 
 

 
 
Such events could cause disruption in provision of certain services 
to the building and could potentially have costs consequences if 
needed to be replaced. An example is the provision of internet and 
cable services; and another is the removal of mobile phone masts 
from the roof. 
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Q.56 
We provisionally propose that the proposed contributions to 

 
There is perhaps a danger to the Commonhold that a general 



 

shared costs should require the approval of the members of the 
commonhold association. This approval would generally be 
given by a resolution passed in a general meeting, though it 
could be passed by the written procedure.  
 
Do consultees agree?  
 
 
 
 
 
 
 
 
 
We provisionally propose that this approval should be given by 
an ordinary resolution (over 50% majority), rather than by a 
special resolution (at least 75% majority).  
 
Do consultees agree?  
 
We invite consultees’ views as to the suggestion that if the 
proposed level of contributions failed to secure approval, the 
level of contributions required in the previous financial year 
should continue to apply.  
 
We invite consultees’ alternative proposals to address the issue  
of what should happen if the directors’ proposed level of 
commonhold contributions fails to obtain approval. 
 

meeting is not quorate and remains so due to the indifference of 
members. The Commission should therefore consider in 
formulating its final proposals and recommendations whether   
general increases be a matter for directors but increases above a 
certain percentage go to a general meeting for approval .In the 
United States ,state laws might regulate assessment amounts and 
increases in dues. Some states limit assessments to a certain 
amount per year, or require the previous approval of some or all of 
the members (homeowners) before the Homeowners Association 
(“the HOA”) can raise dues more than a certain percentage. For 
instance in Arizona the HOA cannot increase dues by more than 
twenty per cent per year without the vote of a majority of members 
of the HOA. 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
We refer to our suggestion above regarding general increases and 
those above a certain percentage. 
 
 
 
A further vote should then be taken. If a resolution still does not 
pass, the Directors may consider their position and invite other 
members to become directors. 
 
 
 



 

Q.57 
 
We provisionally propose that it should be possible for the CCS 
to include, as a local rule, an index-linked “cap” on the amount 
of expenditure which could be incurred on the cost of 
improvements.  
 
Do consultees agree?  
 
  
 
We provisionally propose that it should be possible for the CCS 
to include, as a local rule, an index-linked “cap” on the amount 
of expenditure which could be incurred annually on the cost of 
“enhanced services”, as described in paragraph 10.40(1).  
 
Do consultees agree?  
 
We provisionally propose that if a CCS contained such a “cap”, 
then it could be removed only with the unanimous consent of 
the unit owners, or with the support of 80% of the available 
votes, and the approval of the Tribunal.  
 
Do consultees agree?  
 
We provisionally propose that any application by a unit owner to 
challenge proposed expenditure should be made before it was 
incurred, and expenditure should not be open to challenge later.  
 
Do consultees agree? 

 
 
We note that the cap is to apply to expenditure on improvements to 
the fabric of the common parts and that the figure for a cap that is 
to be index-linked would be imposed in the original CCS (or as 
subsequently included or varies).Whilst we agree in principle to the 
provisional proposal we consider the Commission should 
recommend clarity in the CCS as to what such improvements to 
the fabric of the common parts would be. There can be a fine line 
between what is an improvement and what is a repair. 
 
We refer to our response to Consultation Question 56. The 
Commission should consider general increases being  a matter for 
directors but increases above a certain percentage going  to a 
general meeting for approval 
 
 
 
We refer to our comments on general increases being a matter for 
directors but increases above a certain percentage going to a 
general meeting for approval. 
 
 
 
 
This provisional proposal begs the question of what if the 
expenditure is greater than originally anticipated. In any event for 
such a provisional proposal to be workable and to command 
acceptance by stakeholders would surely depend on there being 
full disclosure of the proposed expenditure. 
 
 



 

Q.58.  
 
We provisionally propose that it should be compulsory for a 
commonhold association to have some form of reserve fund.  
 
Do consultees agree?  
 
 
 
 
 
 
We provisionally propose that the scheme for the financing of 
the commonhold should continue to distinguish between 
contributions for shared (current) expenditure, and contributions 
to the reserve fund or funds.  
 
Do consultees agree?  
 
We provisionally propose that no minimum annual contribution 
towards the reserve fund should be specified.  
 
Do consultees agree?  
 
 
 
 
 
 
We invite consultees who do not agree to suggest how a 
requirement for minimum contributions might operate.  
 

 
 
We agree with this provisional proposal and would draw to the 
Commission’s attention the requirement under British Columbia’s 
Strata Property Act and regulations for strata corporations with five 
or more strata lots to obtain depreciation reports meeting certain 
legal requirements- https://www2.gov.bc.ca/gov/content/housing-
tenancy/strata-housing/operating-a-strata/repairs-and-
maintenance/depreciation-reports/depreciation-report-requirements 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
We would draw the Commission’s attention to the Strata Property 
Regulations of British Columbia whereby the Contingency Reserve 
Fund is required to have a minimum level of funding equivalent to 
twenty five per cent of the annual operating fund. The Commission 
should consider whether a minimum annual contribution towards 
the annual reserve fund should be specified in order to achieve this 
sort of result- https://www2.gov.bc.ca/gov/content/housing-
tenancy/strata-housing/operating-a-strata/finances-and-
insurance/the-contingency-reserve-fund-crf#contributions 
 
 
 
 



 

 
We provisionally propose that the directors of commonhold 
associations should be able to set up such designated reserve 
funds as they see fit.  
 
Do consultees agree?  
 
We provisionally propose that it should also be possible for the 
members of a commonhold association to require, by ordinary 
resolution that a designated reserve fund or funds should be set 
up. 
 
Do consultees agree?  
 
We provisionally propose that designated reserve funds should 
be protected from enforcement action by creditors, unless their 
claim relates to the specific purpose for which the designated 
reserve fund was set up.  
 
Do consultees agree?  
 
We provisionally propose that designated reserve funds should 
continue to receive equivalent protection if the commonhold 
association should be subject to insolvency proceedings.  
 
Do consultees agree?  
 
We provisionally propose that it should be possible to change 
the designation of a designated reserve fund only by a 
resolution supported by 80% of the members, and with the 
approval of the Tribunal.  
 

 
We agree with this provisional proposal. 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
We agree with this provisional proposal.  
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 



 

Do consultees agree? 
 
We invite consultees’ views as to whether the directors (or the 
members in a general meeting) should be able to “borrow” from 
a reserve fund in order to meet a shortfall in meeting other 
expenditure, and, if so, what safeguards, if any, would be 
appropriate.  
 
 
 
We provisionally propose that the proposed annual contributions 
to the reserve fund or funds should be approved by the 
members in the same way as the contributions to current 
expenditure, and, if possible, at the same time. Do consultees 
agree? 

 
 
We have concerns about this. There is a risk in allowing this in that 
the reserve fund might be used where members have failed to 
make their contributions to the shared costs. The incentive to 
pursue payment from members may be lost. Also it is questionable 
whether directors would be prepared to borrow from the reserve 
fund on the basis that they have responsibility to repay what has 
been borrowed.  
 
We refer to our earlier comments that the Commission should 
consider in formulating its final proposals and recommendations 
whether   general increases be a matter for directors but increases 
above a certain percentage go to a general meeting for approval  
 
 

Q.59 
 
We provisionally propose that it should be possible to allocate to 
individual units within a commonhold different percentages that 
it must contribute towards different “heads” of cost.  
 
Do consultees agree? 
 
We invite consultees’ views as to whether each commonhold 
should have total flexibility in how different costs are allocated, 
or whether there should be any limitations on their ability to do 
so. 
 

 
 
We agree with this provisional proposal, this would be similar to 
that presently used in leases but with more flexibility. 
 
 
 
 
When converting to commonhold the owners will have agreed the 
division of expenditure, so total flexibility is fine. When a developer 
is setting up a commonhold building there is a risk of unfair 
allocation, for example if the developer is retaining flats, therefore 
some limitation may be required here. 

  



 

Q.60.  
 
We provisionally propose to retain the possibility of varying the 
percentage of expenditure allocated to each unit, by amending 
the CCS by special resolution. Such amendments would remain 
subject to a unit owner’s right not to have a significantly 
disproportionate amount of the contributions to shared costs, or 
the reserve funds, allocated to his or her unit.  
 
Do consultees agree?  
 
 
We invite consultees’ views as to whether: (1) it is likely to be 
fair and workable to consider any proposed variations to 
contributions to shared costs, and the reserve funds, on the 
basis that the originally allocated percentage was fair; and (2) 
safeguards need apply only if the allocated percentage is 
altered.  
 
 
We invite consultees’ views as to whether internal floor area 
would offer a satisfactory default basis on which to allocate 
financial contributions in purely residential commonholds.  
 
We invite consultees’ views as to whether internal floor area 
would offer a satisfactory default basis on which to allocate 
financial contributions in commonholds which include (a) 
commercial and residential units and (b) commercial units of 
different kinds. If not, we invite views on alternative methods. 
 
 
 

 
  
We agree with this provisional proposal.  
 
 
 
 
 
 
 
 
 
Perhaps a member should have a right to challenge at Tribunal the 
original contribution laid down by the developer on a new 
commonhold on the same basis that they can challenge a change 
in their contribution. There would need to be limited criteria to seek 
a variation and in this regard we refer the Commission to Part IV of 
the Landlord and Tenant Act 1987 which operates on the basis of 
needing to satisfy limited criteria for variation. 
 
Internal floor area is a common basis of division in leases at 
present and seems the most satisfactory way of allocating 
contributions in residential commonholds. 
 
Matters such as insurance may have to be charged to different 
heads of expenditure between the residential parts and commercial 
parts, as the insurance requirements of the latter may well differ. 
Otherwise, we can see no obvious alternative to the use of internal 
floor area as the basis for allocating contributions between 
residential and commercial.  
 
 



 

Q 61 
 
We provisionally propose that the current scheme for the issue 
of a Commonhold Unit Information Certificate (“CUIC”) on the 
sale of a unit should in its essentials be retained. Do consultees 
agree?  
 
We invite consultees’ views as to whether the possibility of 
further contributions (emergency contributions, or contributions 
to the reserve fund or funds) falling due after the issue of a 
CUIC is likely to present practical problems to conveyancers.  
 
We provisionally propose that, once a CUIC has been issued, 
an incoming unit owner should not be liable for further 
contributions which fall due, unless the commonhold association 
or its agent has notified the current owner’s conveyancers of the 
further liabilities. Do consultees agree?  
 
We provisionally propose that the maximum fee for a 
commonhold association to issue a CUIC should be set by 
regulation, and kept under review.  
 
Do consultees agree?  
 
We invite consultees’ views as to whether the lack of any 
sanction or convenient remedy for the failure on the part of the 
commonhold association to issue a Commonhold Unit 
Information Certificate within the prescribed 14-day period is 
likely to cause problems in practice.  
 
We further invite consultees’ views on how best this may be 
resolved.  

We agree with this provisional proposal. 
 
 
 
 
Yes, as outlined in the consultation paper. There may be difficulties 
in achieving a  retention in every transaction to cover this 
eventuality. 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
We agree with this provisional proposal. 
 
  
 
 
 
Yes, we can foresee these causing issues, if there is no sanction or 
convenient remedy for not complying.   
 
 
 
 
A longer period could be given for producing the CUIC, for 
example, one month. If not provided within this time limit, there 
could be a limit placed on the maximum amount payable, for 
example £500. The new owner could then make retention of this 



 

 
 
 
 
 
We invite consultees’ views as to whether a Commonhold Unit 
Information Certificate should be conclusive once issued; or 
whether it should be possible for it to be amended if an error is 
spotted after it has been issued. 
 
We further invite consultees’ views on what problems would 
arise in practice if a Commonhold Unit Information Certificate 
could be amended; and on how these might be addressed. 
 

amount pending actual figures being given, if actual figures are not 
provided by completion date. 
 
There should be an ability to amend if error discovered after issue.  
 
 
 
 
This may create uncertainty for the buyer if CUIC could be 
amended right up to completion. Perhaps the CUIC could be 
limited to one amendment only and not later than one month, or 
possibly longer, after the issue of the CUIC. 

 

Chapter 11 

Q.62 
 
We invite consultees’ views as to whether the need for unit 
owners to obtain the consent of their mortgage lender to support 
the commonhold association granting a fixed or floating charge 
is likely to be a significant difficulty in raising emergency funding.  
 
If consultees consider that there might be difficulties, we invite 
views on what measures could be put in place to alleviate these 
difficulties, including whether the Tribunal should be able to 
override a mortgage lender’s refusal to give consent. 

 
 
We are not in an informed position to advise on the attitude of 
lenders to giving consent to the commonhold association 
granting a fixed or floating charge. Nevertheless, allowing the 
Tribunal to override a mortgage lender’s refusal to give consent 
may be a step too far. We fear that such a step makes lenders 
more wary of lending on commonhold.  

 



 

 

 

  

Q.63  
 
We provisionally propose that express provision should be made 
for a commonhold association to grant a floating charge.  
 
Do consultees agree?  
 
We provisionally propose that a charge over the common parts or 
a floating charge should only be able to be granted when either: 
(1) The unit owners unanimously consent to the charge: or (2) 80% 
of the unit owners consent to the charge, and approval is obtained 
from the First-tier Tribunal (Property Chamber) or the Residential 
Property Tribunal Wales. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 
 
 
 
 
We agree with this provisional proposal.  

Q.64 
 
We provisionally propose that it should be possible for a 
commonhold association  (having obtained the requisite consent) 
to grant a charge over part of the common parts. Where such a 
charge is granted, the part of the common parts so charged may 
be registered with a separate title number. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 



 

Chapter 12  

Q.65 
 
We provisionally propose making an exception to the 
prohibition on residential leases over seven years, and leases 
granted at a premium, for shared ownership leases which 
contain the fundamental clauses prescribed by Homes 
England in England or the Welsh Government in Wales 
 
Do consultees agree? 
 

 
 
We agree with the provisional proposal. 
 
 

Q.66 
 
We provisionally propose that in new commonhold 
developments, the model shared ownership lease should 
require the shared ownership leaseholder to comply with all 
terms of the CCS.  
 
Do consultees agree?  
 
We provisionally propose that shared ownership leaseholders 
in new commonhold developments should be able to exercise 
all the votes of the commonhold association in place of the 
shared ownership provider, apart from a decision to terminate, 
which should be exercised jointly with the provider. 
 
Do consultees agree?  
 
We provisionally propose that shared ownership leaseholders 
in new commonhold developments should not have the same 
statutory rights as other leaseholders to challenge service 

 
 
We agree with the provisional proposals. That would be 
essential to the smooth operation of the Commonhold 
Building 
 
 
 
 
We agree with the provisional proposals. The decision to 
terminate is more controversial. It may be better to qualify this 
depending on the relative stakes. So once the Shared Owner 
acquires 50% or more, they have the right to make this 
decision themselves.  
 
 
 
We agree with the provisional proposal and perhaps the 
Commission would consider whether there should be a 
specified dispute resolution process if the registered provider 



 

charge costs or to be consulted on works and contracts 
exceeding a certain amount.  
 
Do consultees agree?  
 
We provisionally propose that, in new commonhold 
developments, on purchasing 100% of the value of the 
commonhold unit, the shared ownership leaseholder should be 
transferred the commonhold title of the unit and should 
become a member of the commonhold association.  
 
Do consultees agree? 
 

and the shared ownership leaseholder cannot agree; for 
example, arbitration paid for by the registered provider. 
 
 
 
We agree with this provisional proposal.  

Q.67 
 
We provisionally propose that in a building which has 
converted to commonhold, the shared ownership provider 
should have voting rights in the commonhold association. 
Delegation of voting rights to the shared owner will be possible 
on a voluntary basis, but not mandatory.  
 
Do consultees agree?  
 
We provisionally propose that, in a building which has 
converted to commonhold, the staircasing provisions of any 
existing shared ownership leases should continue to operate in 
the same way. On staircasing to 100%, the shared owner will 
therefore remain a leaseholder.  
 
Do consultees agree?  
 
We provisionally propose that after having staircased to 100% 

 
 
We disagree; this ought to depend on the relative stakes of 
provider and shared owner.  
 
 
 
 
 
 
We disagree, we suggest that on staircasing to 100% the 
Shared Ownership leaseholder should automatically acquire 
the Commonhold title not retain the leasehold nor should they 
need to actively exercise the right. The lease should merge 
into the freehold title of the unit. 
 
 
 
 



 

of the value of the leasehold flat, the shared ownership 
leaseholder should have a statutory right to purchase the 
commonhold unit and become a member of the commonhold 
association.  
 
Do consultees agree? 
 

Currently the shared owner of a house can automatically 
acquire the freehold on 100% staircasing. We see no reason 
why commonhold shared owners should not have same right.  

Q.68 
 
We invite consultees’ views as to whether an exception to the 
ban on residential leases over seven years is needed to 
accommodate better community land trusts and co-operatives 
within the commonhold model. 
 

 
 
If the ban on residential leases over seven years does not 
prevent community land trusts and co-operatives from owning 
commonhold units and affordably renting these to tenants 
then we agree with the provisional view in the consultation 
paper that it is unnecessary to create an exception to the ban. 

Q.69 
 
Aside from shared ownership leases, community land trusts 
and housing cooperatives, are consultees aware of any other 
forms of affordable housing which it is not possible, or would 
be difficult, to accommodate in the current commonhold 
system? 
 

 
 
We are not aware of any other forms of such affordable 
housing. 

Q.70 
 
We provisionally propose that an exception to the prohibition 
on residential leases of over seven years or granted at a 
premium should be made for lease-based home purchase 
plans regulated by the Financial Conduct Authority.  
 
Do consultees agree? 
 
 

 
 
We agree with this provisional proposal.  
 
 



 

Q.71 
 
We provisionally propose that customers of lease-based home 
purchase plans in new commonhold developments should not 
have the same statutory rights as other leaseholders to 
challenge service charge costs or to be consulted on works 
and contracts exceeding a certain amount.  
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. We would suggest to 
the Commission that the difference between commonhold 
Unit owners and other leaseholders should be set out 
explicitly in plain English in all sales materials provided by the 
Developer.   

Q. 72 
 
We ask consultees for their views and experience of how the 
relationship between a bank and a customer who is 
purchasing property through a lease-based home purchase 
plan is, or can be, preserved following a collective 
enfranchisement. 
 

 
 
We consider that this question is best addressed by a 
professional with experience of the needs and concerns of 
the banking sector and how to protect them. 

Chapter 13  

Q.73 
 
We provisionally propose that the commonhold association 
should not be able to prevent a unit owner or tenant from 
pursuing direct legal action against another unit owner or 
tenant. Instead, the association should have the right to notify 
the unit owner or tenant that it reasonably considers the claim 
to be frivolous, vexatious or trivial or that the matter 
complained of is not a breach of the CCS.  
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal.  
 
 
 
 



 

Q.74 
 
We provisionally propose that a failure to use the forms which 
accompany the commonhold dispute resolution procedure, or 
forms to the same effect, should not automatically prevent a 
claim from progressing.  
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal,  

Q.75 
 
We provisionally propose that referral to an ombudsman 
should not be a mandatory part of commonhold’s dispute 
resolution procedure. Instead, it could be used on an optional 
basis, instead of, or alongside, other forms of alternative 
dispute resolution.  
 
Do consultees agree? 
 
We provisionally propose that membership of an approved 
ombudsman scheme should no longer be a requirement for 
commonhold associations, and that, instead, commonhold 
associations should be able to decide whether or not to 
become a member of an ombudsman scheme.  
 
Do consultees agree? 

 
 
We disagree with this provisional proposal and consider that referral 
to an ombudsman should be a mandatory part of commonhold’s 
dispute resolution procedure. There may be instances where a 
Commonhold Association acts in bad faith and does not apply good 
dispute resolution practice. If specific Alternative Dispute Resolution 
is not laid down in the CCS the default position should be a 
reference to an ombudsman. 
 
We have concerns about this provisional proposal and consider that 
there is some  case for dispute resolution within the CCS otherwise 
the default position is membership of a scheme. In this regard we 
refer to Alternative Dispute Resolution in British Columbia- 
https://www2.gov.bc.ca/gov/content/housing-tenancy/strata-
housing/resolving-disputes/resolving-disputes-within-the-
strata#hearing 
 
With regards to dispute resolution generally there may be scope for 
a special limitation period and we cite the position in British 
Columbia. 
 
 



 

Q.76 
 
We provisionally propose that, where the dispute resolution 
procedure has not been followed, any court or tribunal, which 
subsequently considers the dispute, should have full discretion 
to disregard the non-compliance, or to order the parties to take 
any steps it considers appropriate, in accordance with its 
general case management powers.  
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 
 

Q.77 
 
We invite consultees’ views as to whether the current 
commonhold dispute resolution procedure should be 
transferred to a pre-action protocol. 
 

 
 
We consider that commonhold disputes should be dealt with by the 
Tribunal, rather than the court, and accordingly it may be preferable 
to keep the commonhold dispute resolution procedure within the 
CCS rather  than as a separate pre-action protocol. 
 

Q.78 
 
We provisionally propose that the jurisdiction of the First-tier 
Tribunal (Property Chamber) in England and the Residential 
Property Tribunal Wales should be extended to cover disputes 
arising within a commonhold. Do consultees agree? 
 

 
 
We agree with this provisional proposal. 

Q.79 
 
We invite consultees’ views as to whether the prescribed CCS 
should include a provision that, where a unit owner or tenant 
breaches the rules of the CCS, the unit owner, or tenant, 
should be required to indemnify the other unit owners and the 
commonhold association for any losses they reasonably incur 

 
 
We consider it should be left to Unit owners to decide if such a 
provision should be included in the CCS rather than it being a 
prescribed part of the CCS. 



 

as a result of the breach.  
 
 Q.80 
 
Elsewhere in this Consultation Paper we provisionally propose 
that it should be possible for a unit owner (or owners) to apply 
to the First-tier Tribunal (Property Chamber) in England or the 
Residential Property Tribunal Wales to challenge a decision of 
the commonhold association in the following circumstances:  
 
(1) Where the commonhold association approves a budget, 
which will result in costs above a threshold (set in the CCS) 
being incurred on works or enhanced services;  
 
(2) Where the minority are outvoted on a decision to vary the 
local rules of the CCS;  
 
(3) If the directors of the association delegate powers to a 
committee which has been set up to represent a section of the 
commonhold, and the unit owners in the section wish to 
prevent the directors revoking or amending these powers;  
 
(4) Where the unit owner, or owners, are opposed to the 
introduction of a new section or the combination of two or more 
sections.  
 
We invite consultees’ views as to whether there are any other 
circumstances in which it would be appropriate to provide a 
unit owner (or owners) with a right to challenge a decision 
taken by the commonhold association. 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
One possible circumstance in which it would be appropriate to 
provide a unit owner (or owners) with a right to challenge a decision 
taken by the commonhold association is where the appropriate 
procedure has not been followed for raising charges. 
 
 



 

 Q81 
 
 We invite consultees’ views as to the extent to which the 
following factors should be taken into account by the First-tier 
Tribunal (Property Chamber) and the Residential Property 
Tribunal Wales when deciding whether or not to grant a 
remedy to a unit owner who challenges a decision taken by the 
commonhold association:  
 

(1) Whether or not the unit owner(s) making the application 
voted against the decision complained of, or had a 
good reason for not doing so.  

(2) Whether the decision complained of needs to have a 
particular impact on the unit owner (or owners) and if 
so, what degree of impact. 
 

(3) The reason behind the decision taken by the 
commonhold association, for example, whether the 
decision is in the best interests of the commonhold 
and/or is proportionate to the impact on the unit owner 
in question.  

 
 
We also invite consultees’ views on whether the same factors 
would be relevant in all of the circumstances set out in 
Consultation Question 80 where a unit owner may have the 
right to apply to the First-tier Tribunal (Property Chamber) or 
the Residential Property Tribunal (Wales) 
 
 

 
 
 
 
 
 
 

 
 

(1) This could be a consideration but not a deciding factor.  
 
 

(2) We consider the Unit owner would have to show an impact on 
them to be able to mount a challenge and this should be a 
significant impact whether financially, or otherwise. 

 
(3) Both  should be taken into account and should be considered in 

the context of whether they are sufficient to override the 
significant impact on the leaseholder. 

 
 
 
 
On whether the same factors would be relevant in all of the 
circumstances set out in Consultation Question 80 we comment as 
follows: 
 
(1) question 80 (1) : in the case of the “cap” on enhanced services , 

would suggest that the onus should be on the Commonhold 
Association to show why this should be exceeded .The above 
factors would not be as relevant . 

(2) Question 80(2): we would suggest that the above factors would 



 

be relevant. 
(3) Question 80(3): the onus should be more on the directors of the 

commonhold association to show why the powers of the 
committee are being revoked or amended, if challenged at the 
Tribunal. 

(4) Question 80(4): we suggest the above factors would be relevant. 
 

Q.82 
 
We provisionally propose that on an application by a unit 
owner challenging a decision of the commonhold association, 
the First-tier Tribunal (Property Chamber) or the Residential 
Property Tribunal (Wales) should be able to allow the decision 
to stand or annul the decision. If the First-tier Tribunal 
(Property Chamber) or the Residential Property Tribunal 
(Wales) allows the decision to stand, we propose that the 
Tribunal should be able to attach conditions to its decision. Do 
consultees agree? 
 
 

 
 
We agree with this provisional proposal. 
 

 

Chapter 14 

Q.83 
 
We invite consultees’ views as to whether the commonhold 
association should be provided with enhanced powers to 
address non-financial breaches of the CCS. 
 
If so, what should these powers be? 
 

 
 
We would suggest to the Commission that such powers, or the 
exercise of them, could not violate equality laws of England and 
Wales. For example the burning of incense could not be banned if it 
is part of a Buddhist worship ritual. 



 

Q.84 
 
We provisionally propose that a statutory cap should be 
introduced on the rate of interest which may be charged by the 
commonhold association on late payments of commonhold 
contributions. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 

 Q. 85 
 
We provisionally propose that a commonhold association 
should have an automatic statutory charge over commonhold 
units for the payment of commonhold costs. 
 
Do consultees agree? 
 
We provisionally propose that if the commonhold association 
has an automatic statutory charge over commonhold units for 
the payment of commonhold contributions, this charge should 
take priority over all other charges (such as a mortgage over 
the property). 
 
Do consultees agree? 
 

 
 
We agree to this provisional proposal so long as there are adequate 
protections in place for defaulting Unit owners and mortgage 
lenders. 
 
 
 
Whilst we have no objection in principle to this provisional proposal.it 
is important that the lending institutions are comfortable with such a 
suggestion as they are among the key participants in ensuring the 
success of commonhold. 
 
 

Q.86 
 
We provisionally propose that, before taking action to enforce 
a charge over a commonhold unit, the commonhold 
association should be required to follow a pre-action protocol. 
We envisage that the protocol will require the association to 
provide prescribed information to the defaulting unit owner and 

 
 
We agree to this provisional proposal provided the protocol is in 
plain English. 
 
 
 



 

make reasonable attempts to agree a repayment plan. 
 
Do consultees agree? 
 
We invite consultees’ views as to what steps the association 
should be required to take as part of this protocol. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
We provisionally propose that where the commonhold 
association wishes to enforce a charge over a commonhold 
unit by selling the unit, it should always be necessary for the 
association to apply to court for an order for sale. 
 
Do consultees agree? 
 
We provisionally propose that the court should only be able to 
order the sale of a unit where the amount owing to the 

 
 
 
 
Steps: 
1) Require the association to carry out full disclosure of the relevant 

documents to enable early settlement of the dispute. The 
information should disclose the amount in dispute, the time for 
payment, the relevant CCS section which obliges them to pay 
and any other rights that the commonhold association has to 
claim the debt. If the unit holder requests a document, the 
association should provide this within 30 days or explain as to 
why this cannot be complied with.  

2) The CCA board invite the unit holder to its next meeting to 
discuss the latter’s concerns.  

 
 
 
 
 
 
 
 
We agree with  this provisional proposal 
 
 
 
 
 
 
We agree with this provisional proposal. 
 



 

commonhold association exceeds a certain amount. 
 
Do consultees agree? 
 
We invite consultees’ views as to what this amount should be 
and on what factors the court should take into account when 
deciding whether to order the sale of a unit. 
 
 
We provisionally propose that where the sale of a unit is 
ordered, the court should appoint a receiver to sell the unit and 
distribute the proceeds of sale. 
 
Do consultees agree? 
 
We provisionally propose that where a receiver is appointed to 
sell a commonhold unit, the receiver should distribute the 
proceeds of sale in the following way. 
 
1) The receiver should be paid his or her costs of arranging 

the sale of the property. 
 
2) The commonhold association should be repaid any 

outstanding amounts of commonhold contributions, plus 
any interest and costs awarded by the court. 

 
3) Any other party who has an interest secured against the 

unit, such as a mortgage lender, should be repaid. 
 
4) Any remaining amount should then be returned to the 

defaulting unit owner. 
 

 
 
 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Do consultees agree? 
 
We provisionally propose that any tenancies granted out of a 
unit should continue to exist following an order for sale. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 

 

Chapter 15 

Q. 87 
 
We provisionally propose that voluntary termination of a 
commonhold should be possible with either:: 
 
a) unanimous support; or 
 
b) the support of 80% of the available votes plus the approval 

of the court. 
 
Do consultees agree? 
 
 We provisionally propose that on an application for voluntary 
termination the court should have discretion to decide whether 
to allow the voluntary termination to take place, as well as the 
terms on which it may do so. 
 
Do consultees agree? 
 
If the court has discretion as to whether to allow voluntary 
termination, We invite consultees’ views as to the following 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
  
 
 
 
 
We agree that is should be useful to include factors to guide the 
court’s discretion and those mentioned in paragraph 15.52 should 



 

issues: 
 
1) whether it would be useful to include factors to guide the 

court’s discretion; 
 
2) whether the factors mentioned in paragraph 15.52 should 

be taken into account; 
 
3) whether the court should be directed to consider the 

amount of support there is for voluntary termination over 
and above the 80% required; and 

 
4) whether others should also be included. 
 
 
We invite consultees’ views as to whether increasing the role 
of the court would sufficiently address the issue of the final 
terms of the termination statement not being acceptable to 
those who supported the termination resolution. 
 
 
 
 
We provisionally propose that an application for voluntary 
termination should be heard by the court (rather than by the 
First-tier Tribunal (Property Chamber), or in Wales the 
Residential Property Tribunal Wales). 
 
Do consultees agree? 
 
 
 

be taken into account. We do not consider the court should be 
directed to consider the amount of support there is for voluntary 
termination over and above the 80 per cent required as that is a high 
enough threshold in any event and of course more than is needed 
for a special resolution. 
 
 
 
 
 
 
 
 
 
 
We would hope that increasing the role of the court would 
sufficiently address the issue of the final terms of the termination 
statement not being acceptable to those who supported the 
termination resolution. 
 
 
 
 
We agree with this provisional proposal. 
 



 

Q.88 
 
We provisionally propose that where a commonhold is divided 
into sections, any vote on voluntary termination would need to 
be taken in sections, and whether it was unanimous or 
received at least 80% support would have to be determined by 
section. 
 
Do consultees agree? 
 
Where a commonhold is not divided into sections, we 
provisionally propose that it should be possible for part of the 
commonhold to be reconstituted following voluntary 
termination. 
 
Do consultees agree? 
 
We provisionally propose that reconstitution should require 
100% support of the unit owners in the part to be reconstituted, 
or at least 80% support and an application to the court. 
 
Do consultees agree? 
 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
We agree with this provisional proposal. 

Q.89 
 
We provisionally propose that if any statute provides that a 
landlord should be entitled to recover possession of a property 
if he or she can prove an intention to demolish or reconstruct 
the building, such a requirement should also be satisfied if it 
can be proved that the commonhold association has that 
intention. 
 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 



 

Do consultees agree? 
 
We invite consultees’ views as to what further provision, if any, 
should be made to address the position of tenants on voluntary 
termination of the commonhold. 
 

 
 
We suggest that the CCS should contain a provision that on 
voluntary termination of the commonhold any tenancy should be 
brought to an end. This provision can be mirrored in any tenancy 
agreement the Unit owners enter into. Sufficient notice would need 
to be given to the tenant and this provision should be entrenched in 
the CCS and the tenancy agreement. 
 
 

Q.90 
 
We provisionally propose that it should be clarified that 
mortgage lenders and other secured lenders will retain their 
secured interest in the commonhold units until the 
commonhold in its entirety is sold. 
 
Do consultees agree? 
 
We provisionally propose that mortgage lenders and other 
secured lenders should automatically have legal standing to 
make applications to the court during the termination process 
with a view to protecting their interests. 
 
Do consultees agree? 
 
We provisionally propose that it should be made clear that, if a 
unit is subject to negative equity, any shortfall should be met 
personally by the owner of the unit, and should not be covered 
by other unit owners. 
 
Do consultees agree? 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 



 

 
We invite consultees’ views as to any other ways in which the 
interests of mortgage lenders and other secured lenders may 
require protection on the voluntary termination of a 
commonhold. 
 

 
We hope the proposals made in this consultation paper are 
adequate to protect the interests of the mortgage lenders.  

Q.91 
 
We provisionally propose that the CCS should not be required 
to specify the share of the proceeds of termination that each 
unit owner is to receive on termination. 
 
Do consultees agree? 
 
We provisionally propose that it should be possible for the unit 
owners to specify the share of the proceeds of termination that 
each unit owner is to receive on termination (or some method 
of ascertaining it) in the CCS. 
 
Do consultees agree? 
 
We provisionally propose that the power to decide an 
application to disapply a provision in the CCS which 
determines the distribution of proceeds of sale on termination 
should lie with the Tribunal. 
 
Do consultees agree? 
 
We invite consultees’ views as to whether: 
 
1) guidance should be provided to the court or Tribunal as to 

how it should exercise its discretion; and 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
We submit that guidance should be given as to how to exercise 
discretion 
 
 



 

 
2) if guidance should be provided, what factors the court or 

Tribunal should take into account. 
 
We invite consultees’ views as to whether: 
 
1) the existing rules of the Insolvency Court would be 

adequate to deal with valuation issues which arise on the 
voluntary termination of a commonhold, or need to be 
supplemented by Commonhold Insolvency Rules; 

 
2) all issues involving the valuation of commonhold units on 

termination should be referred to the Tribunal (and, if so, 
whether that would cause any unnecessary delays); 

 
3) if valuation issues are referred to the Tribunal, the Tribunal 

should be able to appoint a single valuer. 
 
We provisionally propose that, if a commonhold is substantially 
destroyed, but remains solvent, for the purposes of the 
termination statement, the units should be valued on the basis 
of the best estimate that can be made of their pre-damage 
value. 
 
Do consultees agree? 
 
We invite consultees’ views as to any other issues that might 
occur in the valuation of units if all or some of them have been 
partly or entirely destroyed. We also invite any suggested 
solutions. 
 
 

 
 
 
 
We submit, as regards ‘(1)’ that supplementary Commonhold 
Insolvency Rules should supplement the existing rules of the 
Insolvency court to deal with valuation issues. This is necessary 
because the Insolvency Court usually deals with experienced 
business entities that have the benefit of professional advisers. 
Rules may need to be simplified in the context of Commonhold and 
on (2) and (3) we agree that all issues involving the valuation of 
commonhold units on termination should be referred to the Tribunal; 
and that the Tribunal should have the power to appoint a single 
valuer. 
 
 
 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
 



 

Q.92 
 
We provisionally propose that if the process of voluntary 
termination should begin, but it should subsequently turn out 
that the commonhold is in fact insolvent, the same protections 
should be given to the assets of the individual unit owners as 
would have applied if the process had begun as an involuntary 
insolvency. 
 
Do consultees agree? 
 
We invite consultees’ views as to whether the value of the 
individual units should be preserved for the unit owners if the 
commonhold is substantially destroyed; and, if so, how this 
can be achieved. 
 

 
 
We agree with this provisional proposal. 
 
 
 
 
 
 
 
 
We agree with the view of attributing to the unit owner the notional 
value of their units before these were destroyed and this should be 
the basis for calculating their share.  

 

Chapter 16. 

Q. 93 
 
We invite consultees’ views as to whether, and how, any 
aspects of our provisional proposals to reform the law of 
commonhold will affect the position of existing owners of 
commonhold units, either positively or negatively. 
 

 
 
We appreciate that currently commonhold associations are few in 
number and we have received few enquiries from the owners of 
commonhold units. In 2008/09 we received grant-in-aid from the 
then Ministry of Justice for Commonhold work and we can report 
that in 2007/08 we received 58 enquiries on the subject and the 
following year 50 enquires. In each year at the top of the subjects of 
enquiry was “What is Commonhold”. 
 
We hope that the any proposals coming out of the Law Commission 
that may find their way into legislation will improve the position and 



 

experience of existing owners of commonhold units particularly 
facilitating future sales through an increased ability to obtain 
mortgage finance. 
 

Q. 94 
 
What advantages do you think commonhold could offer over 
leasehold? 
 

 
 
We agree with the sentiments in the consultation paper that its 
provisional proposals for reform will have made a much more 
substantial impact if they result in commonhold being adopted more 
widely.  
 
The existing commonhold legislation addresses the issues of 
leasehold being a wasting asset and the restrictions in English law 
on the passing of the burden of a positive covenant from a freehold 
owner to his or her successor. 
 
One of the major advantages of commonhold is the reduction in and 
standardisation of documents. Instead of a lease per dwelling-and 
they may differ in provisions and covenants-there is one master 
document namely the CCS with in the main prescribed requirements 
although with local rules to cater for individual developments. This 
should make management easier and ease the process of buying 
and selling. 
 

Q. 95 
 
We ask consultees to provide us with information about the 
time spent in reading through and considering the terms of 
leases of residential flats:  
 
(1) when acting for a prospective purchaser; 
(2) when acting for a prospective purchaser and mortgage 

 
 
We have made enquiries of some of our staff to reference their 
previous experience in private practice. We thus understand that it 
would take at least ten hours to complete a property transaction with 
the majority of time involved in investigating title. 
 
In answer to the numbered points raised in this consultation 



 

lender;  
(3) when acting for a mortgage lender on a re-mortgage;  
(4) when some dispute arises within a leasehold block of flats 
as to responsibility for repairs and maintenance, calculation of 
the service charge, and similar disputes. 
 
 In each case we also invite consultees to give us some idea of 
the cost that would thereby be incurred to the client.  
 
We further invite their views as to whether time is likely to be 
saved in reading through and considering the terms of the 
parts of the CCS which may be varied.  
 
We invite consultees to share with us their experience of 
commonhold-type arrangements in other countries. Is there 
scope for savings of time to be made? If, what would be the 
estimated time saved on a typical transaction? 
 

question- 
 
(1) Less than an hour to read a lease, but with an additional 1-2 

hours to consider the terms, whether that be raising enquiries or 
investigating matters. 

(2) In this situation, perhaps slightly longer time might be spent on 
the transaction if there are any unusual/specific requirements of 
the UK Finance Mortgage Lenders’ Handbook for conveyancers 
or if the Handbook requires further action. 

(3) See (2) 
(4) Generally the same, no more than an hour to read the lease and 

to identify the pertinent clauses. 
 
We anticipate time is likely to be saved in reading through and 
considering the terms of the CCS. 
 

Q 96 
 
We ask consultees to provide us with information about the 
prevalence of, and costs incurred in, disputes caused by the 
terms of one or more residential leases being inconsistent with 
the terms of another lease (or other leases) within a building or 
development. We further invite their views as to whether our 
provisional proposals for commonhold will reduce the scope 
for costs to be incurred in interpreting a commonhold 
community statement. 
 

 
 
We have come across leases within a building that contradict each 
other or make management more difficult. For instance there may be 
different standards or requirements for external repair/redecoration 
(cyclical as opposed to “as and when necessary”) or some leases 
providing for advance service charges and/or sinking funds whilst 
others do not. This can occur for instance with freeholds changing 
hands and the new freeholder granting leases using their own “pet” 
terms. Or leases granted many years ago being extended and terms 
being agreed that result in the provisions being modernised and/or 
to comply with the requirements of the UK Finance Lenders 
Handbook. 
 



 

We would hope that the Commission’s provisional proposals for 
commonhold – namely the existence of a single CCS -if translated 
into legislation will reduce the scope for costs to be incurred in 
interpreting a CCS. 

Q. 97 
We ask consultees to provide us with information about the 
sort of difficulties that can arise owing to the difficulty in varying 
and updating the terms of leases: 
 
(1) if the leases are varied as a conveyancing transaction 
which does not give rise to a dispute; and  
(2) if the leases are varied as a result of an application to the 
Tribunal (whether the application was made because it was 
contested, or because it was the most convenient way of 
implementing the variation). 
 
If you have figures – whether they relate to the costs incurred, 
or the amount of time spent – then please let us have them.  
 
We further invite consultees’ views as to whether our 
proposals regarding the amendment of local rules by 
resolution of the commonhold association will reduce the costs 
which are incurred, when compared with the costs incurred 
under (1) or (2) above. 
 

 
As we are not practitioners dealing day-to-day negotiating and/or  
implementing variations in a lease, we are not in a position to 
provide figures relating to costs incurred or the amount of time 
spent. We would hope that if translated into legislation the 
Commission’s proposals regarding the amendment of local rules by 
resolution of the commonhold association would reduce any such 
costs. 

Q.98 
 

We invite consultees to provide us with information about costs 
generated by service charge disputes. We further invite their 
views as to whether, and by how much, our provisional 
proposals for commonhold will reduce the incidence of 
disputes and the costs that will be incurred in equivalent 

 
 
We do have such information about costs generated by service 
charge disputes. An effective dispute resolution process, and the 
skill to nip problems in the bud early, is the key to preventing 
disputes and any consequent legal costs getting out of control. We 
hope that if translated into legislation the provisional proposals for 



 

disputes over contributions to shared costs. commonhold will reduce the incidence of disputes and the costs 
incurred in equivalent disputes over contributions to shared costs. 
 

Q.99 
We invite consultees to provide us with information about costs 
generated when forfeiture proceedings need to be used to 
enforce payment of service charges. We further invite their 
views as to whether our provisional proposals for commonhold 
will reduce the costs that will be incurred if a commonhold 
association needs to seek an order for sale. 
 

 
 
We do not have information about costs generated when forfeiture 
proceedings need to be used to enforce payment of service 
charges. We would hope that if translated into legislation the 
provisional proposals for commonhold will reduce costs that will be 
incurred if a commonhold association needs to seek an order for 
sale. 

Q.100 
 
We invite consultees’ views as to: 
 
1) whether cases before tribunals are likely to prove more or 

less expensive than similar cases before courts; and  
2) whether (apart from service charge disputes, which we 

have already addressed in Consultation Question 98) there 
appears to be more or less scope for disputes within 
commonholds which result in litigation, when compared 
with leasehold developments. 
 

 
 
We consider it is likely that cases before tribunals would prove less 
expensive than similar cases before courts and that there appears 
less scope for disputes within commonhold resulting in litigation 
compared with leasehold developments. 

Q. 101 
We are provisionally proposing several new grounds upon 
which it would be possible for someone to make an application 
to the Tribunal. We invite consultees’ views as to: 
(1) what they consider that the likely impact of these will be on 

the number of applications made to the Tribunals; and 
(2) whether any particular proposals are likely to result in a 

large number of new applications being made 
 

 
 
We would hope that any such applications would be few in number 
and that on most occasions there would be little cause to make one. 
For instance we would trust it would be a rare occasion that the 
minority need protection from a decision validly made by the majority 
such that they  would be compelled to apply to the Tribunal for  their 
position to be considered and for an appropriate remedy  



 

Q. 102 
 
We invite the views of consultees as to how any other aspects 
of our provisional proposals for reform of commonhold will 
affect the position of future owners of commonhold units, either 
positively or negatively. 

 

 
 
Ultimately it depends on how future owners perceive commonhold 
ownership as a more beneficial choice in the marketplace to 
leasehold ownership. In the main this is down to marketing and 
promotion by government and other stakeholders. 

Q.103 
 
We ask consultees to provide us with any information that they 
may have of:  
(1) examples of planning agreements which are practicable 

under leasehold but which would not appear to be feasible 
under our reinvigorated model of commonhold; and  

(2) services within leasehold developments which are being 
provided at the residents’ expense, but which, if the 
development had been set up on a commonhold basis, 
would have been provided, if at all, at public expense. 

 
 

 
 
 
 
(1) We are not in a position to provide this information and suggest 

that those practising regularly in the planning field could provide 
examples of any such planning agreements that may exist. 

(2) We do not have such information. 

 Q 104 
 
We ask consultees to provide us with any evidence they have 
of management difficulties which may arise where a 
leaseholder-controlled company is the landlord of (or 
responsible for the management of) commercial units; and 
whether this has affected their rental or capital value 
 

 
 
We do not have any such evidence which is more likely to be 
available from those who are in the business of managing mixed use 
developments where a leaseholder-controlled company is the 
landlord of or responsible for the management of commercial units. 

Q.105 
  
Which of the following statements best reflects your views on 
the provisional proposals in this Consultation Paper?  

 
 
Statement (3) best reflects our views on the provisional proposals in 
the Consultation Paper. 



 

(1) If these proposals are adopted, then developers will be 
willing to use commonhold for a substantial number of 
developments.  

(2) Even if these proposals are adopted, developers will not be 
willing to use commonhold unless Government introduces 
financial incentives for them to do so, either directly by 
offering financial incentives for the developers, or indirectly, 
by offering incentives for purchasers of commonhold units. 

(3) Even if these proposals are adopted, and financial 
incentives are given, developers will not use commonhold 
for developments unless they are prohibited from selling 
flats on a leasehold basis and they are thus forced to use 
commonhold. 
 

Q. 106 
 
We invite consultees’ views as to: 
(1) what issues prevent the uptake of commonhold; and 
 
 
  
(2)  what could or should be done to promote the adoption of 

commonhold.  
 

We invite consultees’ views as to the extent to which the 
suggestions for the invigoration of commonhold set out in 
paragraph 16.47 above, and any other suggestions that they 
may make, are likely to result in commonhold being used 
instead of leasehold? 

 
 
 
(1) Ignorance of what commonhold means. Cautiousness in being 

involved in a system that is still fairly new and untried within the 
property system of England and Wales. Lending institutions 
being reluctant to advance funds on commonhold units. 

(2) All or some of the suggestions set out in Paragraph 16.47 should 
assist with commonhold eclipsing leasehold. 

Q.107 
We invite consultees’ views as to whether a reformed 
commonhold regime should treat particular issues differently in 

 
The laws of commonhold should ideally be uniform throughout 
England and Wales. 



 

England and in Wales. Consultees are welcome to share their 
views as to this point here, or in response to questions which 
we ask throughout the Consultation Paper about particular 
issues. 
 

 

 

 

 

 



From:
To: LAWCOM Property and Trust
Subject: REINVIGORATING COMMONHOLD
Date: 11 March 2019 10:03:29

Dear Sirs,

Please take note that our organisation has attempted to participate in this consultation and
spent a considerable time in the last few months canvassing opinions and considering our
responses to the consultation questions. We have concluded, with regret, that we can offer
nothing to the consultation other than an outright opposition to the whole concept of
commonhold. It is our opinion that commonhold is a dead duck and shouldn’t be
reinvigorated.

Commonhold is a dead duck for very simple reasons. It does not provide the advantages
suggested and further more, it would still be subject to the abuses criticised in leasehold,
which for the most part arise when control of the many is vested in a few. Commonhold
doesn’t change this. Under commonhold management will still end up with professional
management companies and most of the abuses that have given rise to recent calls to ‘ban
leasehold’ arise from wholly unacceptable practices by the large management companies
like FirstPort (Peverel), through collusive tendering and insurance ‘back handers’ for
example. This potential for abuse will not change just because the form of tenure is
commonhold and not leasehold. Managing agents will still need to be appointed. In fact
leaseholder owners are at a much greater advantage compared to commonhold owners
because they are individually protected by existing legislation and can challenge
unreasonable charges inn the tribunals. in commonhold, individual rights are sacrificed for
collective rights. That is not to flat owners' benefit.

It is our opinion that the advantages set out in your consultation paper are misleading and
illusionary, as set out below.

Freehold Ownership: It is said leasehold is a wasting asset. This argument ignores a 999
year lease, or even 2,999 years or 4,999 years. A lease of long term with minimal or a
peppercorn ground rent destroys the wasting asset argument.

Us and Them Mindset: This is equally achieved by RTM and/or collective
enfranchisement, and it does so without sacrificing individual statutory rights that
parliament has introduced to protect leaseholders.

Self-management by owners: This is already achievable by the much simpler process of
Right to Manage. It doesn’t involve buying out the freehold interest and gives 99.9% of the
benefits. And leaseholders keep their individual rights.

Standardisation: The work done in association with the Law Society to educate
conveyancing practitioners has already helped address this issue. We agree further
standardisation would help, but this should be by the introduction of a standard form of
lease. which we have consistently called for. The argument is self-defeating because the
introduction of commonhold would mean going right back to basics and introducing all
new systems of buyer due diligence. All parties involved in the sales and purchase of flats
will need to be completely reeducated.

Flexibility to accomodate change: The same options are available to government within
the leasehold structure. In our opinion this is a weak ‘make-weight’ argument.



No risk of forfeiture: The Law Commission has already addressed this issue. The subject
of forfeiture is naturally sensitive, but no more so than house repossession by a lender if
the mortgagor fails to keep up payments, which doesn’t come under the same degree of
criticism. Both are administered through the courts and are a sanction of last resort
although it is accepted judges may need further guidelines to prevent wrongful forfeiture
taking place. This can be easily done through Administration of Justice legislation as in
house repossessions. In any event, the proposal is to give the same right to the CA to sell
the property of the non-payer, so no real difference anyway. Further, the other side of the
coin needs addressing. If an estate has arrears of payments (whether leasehold or
commonhold) that is a cash shortfall in the service charge period. How is that shortfall
addressed? If the management take a ‘charge’ on the unit holders asset this is just a matter
of security. It doesn’t not make up the cash shortfall. Where does that come from? Under
leasehold there is the mechanism to recover arrears from the mortgagee, which goes one
step better as it actually provides the funds to the manager to make up the hole in the
budget.

By far our biggest objections to commonhold are the proposals to convert existing estates
from leasehold to commonhold and the difficulties in so doing are so great it just isn’t
worth the candle. The suggestion to lower the uptake threshold to less than 100% is wholly
unacceptable as it would be an abuse of the rights of the non-supporting leaseholder(s).
This does not arise with RTM or CE because individual owners retain their leases and all
the statutory protections that go with it. Absurdly the proposal to convert from leasehold to
commonhold is to start by leaseholders exercising their rights to collective
enfranchisement. We say absurdly because as all experts seem to agree, if leaseholders
have acquired the freehold and with it complete control, what are the benefits of taking the
further complicated and expensive steps of converting to commonhold?

The comparison charts published in the consultation paper are distorted to imply a benefit
to commonhold over collective enfranchisement that does not exist. Under CE owners are
their own landlord, their company is effectively a ‘commonhold association’ and will have
a ‘community statement’ in the form of articles of association. The big advantage of CE
over commonhold is that the individual rights of owners are not abused and all owners stay
leasehold owners and can benefit from 50 years of legislation to safeguard their interests.

The prerequisite for invigorating commonhold is to be able to convert the existing 4
million or more from leasehold to commonhold, otherwise it will not succeed. The
consultation paper has only served to highlight what most industry practitioners have
known for years, namely it is too complicated to change now and won’t benefit anyone.
We are where we are.

A leading barrister has called collective enfranchisement “commonhold light”. We
respectfully disagree. It is the reverse. CE gives everything you can get with commonhold
plus it retains valuable individual leasehold ownership rights, especially those embodied in
the 1985 Act, the 1987 Act and the 2002 Act. Further, if the system is changed it will
become a gravy-train for the lawyers as the interpretation of the new laws are tested and
refined in the courts. (So its not surprising a barrister would support it!) This will not
benefit individual leasehold owners. Leasehold may not be perfect but it has matured. The
remaining faults are known and with a little effort can be resolved.

For these reasons we oppose commonhold. It won't help leaseholders and it is misleading
to suggest it will as the prominent commonhold protagonists would have us believe. Our
organisation fights for leaseholders' rights and leaseholders’ protection. We cannot in all
conscience support a proposal that will deprive them of their individual rights and
safeguards.





LKP 

 

Consultation Question 1. 

In order to protect freeholders, we provisionally propose that it should only be possible to convert 

to commonhold if either: 

 

(1) the freeholder consents; or 

 

(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement, and acquire 

the freehold as part of the process of converting to commonhold. 

 

Do consultees agree? 

We are unclear why the interests of the freeholder rather than the interests of those who a) live in the 

building b) own the vast bulk of the investment in the building which needs protecting. The interest of the 

freeholder in many sites may be <1% of the overall asset value.  

 

We would argue the LC should recommend minimal barriers to leaseholders’ entitlement to enfranchise 

and convert to commonhold. If a property comprises long leases there seems to be no legitimate reason 

for objecting to conversion to commonhold so long as the relevant proportion of leaseholders agree to the 

conversion process. If the sectional title approach is adopted there also seems no reason to include any 

commercial element when assessing whether the criteria for conversion have been met. We do not believe 

the 25% limit should continue to apply particularly given developers have spend decades designing 

buildings designed to circumvent the 1987 and 1993 legislation. 

 

The sector makes no secret to its approach. On of the leading leasehold chambers is currently advertising a 

seminar in which they offer: 

 

“Effective legal design – constructing buildings so as to mitigate the impact of the Landlord and Tenant Act 

1987 and the Leasehold Reform Housing and Urban Development Act 1993” 

It seems very important that the commonhold legislation removes these hostages to fortune.   

 

Consultation Question 2. 

We provisionally propose that it should be possible to convert to commonhold without the unanimous 

consent of leaseholders. 

 

Do consultees agree? 

Not only is it important to allow conversion without unanimous agreement, it is essential if any large block 

is to be able to convert. At any one point, in a large block there will be a number of properties which are   

a) in the process of being sold, b) have leaseholders who cannot be contacted, c) have leaseholders who 

may be under the court of protection and d) be awaiting probate or part of an ongoing disputed 

inheritance. 



 

Consultation Question 3. 

We provisionally propose that only leaseholders who are eligible to participate in a collective 

enfranchisement claim should take a commonhold unit and should be able to participate in a decision to 

convert to commonhold. 

 

Do consultees agree? 

 

We do not agree. This proposal inevitably gives rise to difficulties on sites with with shared ownership 

properties and will be dependent on how the rules for shared owners might be incorporated into new 

commonholds. There is a fundamental problem with the current concept of “shared ownership” being 

excluded from collective enfranchisement rights, even though the leaseholder may be liable for 100% of 

the service charge costs. 

 

It would seem a fairer model that the shared owner might be entitled to vote as per their proportion of the 

shared ownership rather than only giving rights to those who have stair-cased to 100% ownership of the 

lease.  

The same position applies for sites with more than 25% commercial element. One of the main proposals in 

the consultation is to move to a sectional title approach where the commercial and residential elements 

can self-manage in new developments. Under such circumstances there seems to be no logic in the 

argument that extant leasehold blocks cannot convert to commonhold because they have more than 25% 

commercial. 

If the exclusion applies to conversion to commonhold it seems inevitable that developers will actively 

choose to include more than 25% commercial elements in their new builds as a way of subverting 

conversion to commonhold. In such circumstances it opens the market to the potential that flats on sites 

with a commercial element will lose value compared to those where they have an automatic right to 

convert to commonhold. 

 

Consultation Question 4. 

If non-consenting leaseholders retain their leases following conversion to commonhold (which we call 

“Option 1”): 

 

(1) We provisionally propose that it should be possible for conversion to take place with the 

support of long leaseholders of 50% of the flats in the building. Do consultees agree? 

 

(2) We provisionally propose that non-consenting leaseholders should be provided with a 

statutory right to purchase the commonhold interest in their unit at a later date. Do 

consultees agree? 

 



(3) We provisionally propose that the right to purchase the commonhold interest should 

replace non-consenting leaseholders’ statutory rights to obtain a lease extension and to 

participate in a collective enfranchisement. Do consultees agree? 

 

(4) We invite the views of consultees as to whether a purchaser from a non- consenting 

leaseholder should be required to purchase the commonhold interest, as well as the 

leasehold interest. 

 

(5) We provisionally propose that the leaseholders should be able to require the freeholder to 

take new 999-year leases over any flats not let to qualifying tenants and that such leases 

should automatically be granted over flats let to statutorily protected non-qualifying tenants 

and shared ownership leaseholders. Do consultees agree? 

 

(6) We invite the views of consultees as to whether the non-consenting leaseholders’ share of 

the freehold purchase should be capable of being funded: 

 

(a) by the consenting leaseholders, through the commonhold association which holds 

the commonhold interest; 

 

(b) by the consenting leaseholders, through a company (owned by them) which acquires 

the commonhold interest; 

 

(c) by a third-party investor, who acquires a long lease of the commonhold unit superior 

to the non-consenting leaseholder’s lease; 

 

(d) by granting a leaseback to the freeholder (who may be compelled to accept the 

lease), who acquires a long lease of the commonhold unit superior to the non-

consenting leaseholder’s lease; and/or 

 

(e) by any other means. 

We consider option 1 to be unviable for many reasons, not least of which is the complexity of ongoing 

management with different properties within the building having different forms of tenure and with 

different rights, and hence different requirements in terms of property management. 

The most likley outcome of commonhold reform is that issues of conversion are likley to be entirely 

hypothetical for almost all sites until it become clear that: a) the vast bulk of leaseholders in a block 

believe that conversion is a rationally economic decision since it will add to the value of their home; b) the 

lending community reaches a point where they are not only happy to offer products but will do so at a rate 

comparable to or lower than they might offer on the existing leasehold interest; and c) it becomes evident 

conversion can take place with very limited legal costs. 



 

Consultation Question 5. 

If non-consenting leaseholders are to be required to take a commonhold unit following conversion to 

commonhold (which we call “Option 2”): 

 

We provisionally propose that that qualifying leaseholders of 80% of the flats in the building should 

be required to support the decision to convert. Do consultees agree? 

 

Yes we support the 80% proposal. Below this limit is it seems likley the participating leaseholders 

may find it difficult to finance the share relating to the non-participants. 

We provisionally propose that the leaseholders should be able to require the freeholder to take the 

commonhold unit of any flats not let to qualifying tenants and that freeholders should automatically become 

the unit owner in respect of any flats let to statutorily protected non-qualifying tenants and shared 

ownership leaseholders. Do consultees agree? 

 

No we do not agree.  

 

The holder of the non qualifying units should become the holder of a commonhold unit and that those 

units should where relevant be allowed to staircase their ownership to go on to take over their rights of 

membership of the CA 

 

We would propose that there should be strict rules to protect the shared ownership leaseholders rights 

including the subsequent cost of converting to commonhold the obligation of the commonhold association 

to act in the best interests of all unit holders including the units held by the association. 

 

The prospect of a freeholder having rights to negotiate future commonhold conversions for non-

participants seems to take us back to the worst aspects of the existing enfranchisement process.  

 

There seems considerable benefit in prescribing both the ownership model for non-converting leaseholds, 

their costs of subsequent conversion and the rate at which they should be converted. E..g the orginal cost 

that the unit would have paid had they participated plus an interest rate per year at X% above base rate 

plus any additional valuation that might arise is the lease length at the time of conversion has fallen below 

80 years. 

  

We provisionally propose that it should be possible to place a charge over non-consenting leaseholders’ 

units to recover their share of the initial freehold purchase price upon future sale of their commonhold 

unit. Do consultees agree? 

 

Yes see the answer provided in 2 

 

If consultees do not agree, how should non-consenting leaseholders’ share of the purchase price be 

financed? 

 



We invite the views of consultees as to who should be able to provide such finance and take the benefit of 

the charge. 

 

As set out in 2 we suggest the only group who should have the right to hold the non-participating units is 

the association itself. The prospect of “white knight” investors provides many dangers. A wholly 

prescribed system with fixed charges and costs administered via the commonhold association is the only 

logical solution if the commonhold culture is to be adopted. 

 

We invite the views of consultees as to whether the charge should be set: 

 

(f) as a fixed amount, representing the non-consenting leaseholder’s share of the initial 

freehold purchase; 

 

(g) as that fixed amount, with interest; 

 

(h) as that fixed amount, adjusted in line with house price inflation; 

 

(i) as a percentage of the final sale price, representing the percentage increase in value 

of the non-consenting leaseholder’s property interest (from leasehold to 

commonhold) on conversion; or 

 

(j) in some other way. 

 

There will be some risks if the purchase price is fixed in relation to general house 

prices. If prices go down the commonhold association would not recover the funds 

originally spent in acquiring the commonhold. A rate linked X points over the base 

rate would seem to provide a fair and simple solution.  

 

(7) We invite the views of consultees as to what priority this charge should have in relation to 

any pre-existing charges. 

 

We do not hold a view on this point 

Consultation Question 6. 

Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-qualifying tenant 

on a variable service charge, is required to take a commonhold unit on conversion under Option 2, we 

invite consultees’ views as to whether: 

 

(1) a cap should be placed on the amount of commonhold costs which are recoverable from 

the former leaseholder or freeholder, to reflect the costs that are recoverable from the 



non-qualifying tenant; 

 

(2) the non-qualifying tenant’s rights should be altered so that he or she no longer has the right 

to challenge service charge costs after they have been incurred, but instead has the same 

rights to challenge commonhold costs as other unit owners; or 

 

(3) any other approach would fairly protect and balance the competing interests of the 

leaseholder or freeholder, and the non-qualifying tenant. 

 

It would seem logical and equitable that regarding any unit which is subject to a commonhold 

assessment there should be a right to challenge those costs for the person liable to pay, be they a non-

participant, a sub tenant subject to the variable service charge or a sub tenant subject to a proportion of 

the variable charge.  

 

 

Consultation Question 7. 

Under Option 2, we provisionally propose that: 

 

(1) those wishing to convert (with less than unanimous consent) should be required to seek 

the prior authorisation of the First-tier Tribunal (Property Chamber) or Residential 

Property Tribunal in Wales (“the Tribunal”); and 

 

(2) the Tribunal should be required to authorise a conversion to commonhold unless: 

 

(a) the necessary consents have not been obtained; 

 

(b) the terms of the CCS do not adequately protect the interests of non- consenting 

leaseholders; and/or 

 

(c) the applicants refuse to adopt the Tribunal’s proposed revisions to ensure the CCS 

sufficiently protects the interests of non-consenting leaseholders. 

 

We do not understand why the Tribunal would need to play a role in the vast 

bulk of the cases. The protections for the interests of non-participants should 

follow a prescribed set of terms. 

 

The Tribunal’s role should only be required in two circumstances.  

1. Where there is clear evidence of consents not being given to meet the 80% 

level or 

2. Where there was clear evidence that, although the number of participants 

reached 80%, the value of service charges paid by non-participants exceeded 

a certain proportion of the total, e.g. 25%. 



 

 

Consultation Question 8. 

We provisionally propose that on conversion to commonhold, tenancies granted for 21 years or less 

should continue automatically on conversion and that the consent of such tenants should not be required 

in order to convert to commonhold. 

Do consultees agree? 

 

Yes 

 

Consultation Question 9. 

We invite consultees’ views as to whether it should be possible for charges to transfer automatically 

from the leasehold title to the commonhold unit title on conversion to commonhold, without requiring 

lenders’ consent. 

 

 

Yes and perhaps with the charging rights being subject to prescribed terms agreed with the lenders’ 

trade bodies. 

Consultation Question 10. 

We have set out two options for setting the threshold of leaseholder support which should be required to 

convert to commonhold. The first would be to require leaseholders (who are qualifying tenants under 

enfranchisement legislation) owning at least 50% of the flats in the building to consent, provided non- 

consenting leaseholders are able to retain their leasehold interest on conversion to commonhold (Option 

1). The second would be to require leaseholders (who are qualifying tenants under enfranchisement 

legislation) owning at least 80% of the flats in the building to consent, on the basis that non-consenting 

leaseholders are required to take a commonhold unit on conversion (Option 2). 

 

We invite consultees’ views as to whether they prefer Option 1 or Option 2. 

 

We invite consultees’ views as to any other options for setting the threshold of leaseholder support 

for conversion, other than Options 1 and 2, which strike an appropriate balance between the 

interests of those wishing to convert and non- consenting leaseholders, and provide a mechanism for 

financing the freehold purchase. 

 

As set out above we support the proposals for option 2 

 

Consultation Question 11. 

 We provisionally propose that, where the freeholder refuses to consent to conversion, the leaseholders 

will need to follow the collective enfranchisement process to purchase the freehold in order to convert to 

commonhold. 

Do consultees agree? 

Provided there is evidence that the leaseholders meet the qualifying criteria they should be able to 



convert to commonhold at the same time as the enfranchisement procedure. If commonhold is 

shown to work then logically any future collective enfranchisement would look to convert to 

commonhold at the same time. 

 

Consultation Question 12. 

We provisionally propose that, to simplify the procedure for converting to commonhold, any 

consents given in support of the conversion should not automatically lapse after 12 months. 

 

Do consultees agree? 

 

Yes, this is of particular importance on larger sites where it may take more than 12 months to gather 

relevant support. 

 

We invite consultees’ views as to whether leaseholders should be able to withdraw their individual 

consent to conversion after the Claim Notice has been served, or whether leaseholders should be 

required to make a collective decision no longer to proceed with the conversion. 

 

As part of any enfranchisement process a leasholder would be expected to commit to pay their 

share of the costs but in reality there will always be some people who change their mind or find 

themselves in circumstances where they can no longer afford to participate. It should therefore be 

a collective decision to progress or withdraw. Offering the option of allowing individual 

leaseholders to withdraw late in the claim seems inevitably destined to be exploited by freeholders 

looking to frustrate the process. 

 

 

Consultation Question 13. 

We provisionally propose that (in addition to the freeholder) it should be possible for leaseholders who 

are in the process of acquiring the freehold by collective enfranchisement, to apply to HM Land 

Registry to create a new commonhold. 

 

Do consultees agree? 

Yes 

We provisionally propose that, where a lender has consented to a conversion to commonhold on the 

condition that it will be granted new security over the commonhold unit after conversion, a deed of 

substituted security provided to HM Land Registry will act as sufficient evidence that this condition has 

been fulfilled. 

 

Do consultees agree? 

 

Yes 

Consultation Question 14. 



Where the freehold of the building is owned by the leaseholders collectively through a freehold 

management company (a “FMC”), we provisionally propose that the common parts of the building 

should be transferred to a new commonhold association as part of the process of conversion to 

commonhold (rather than the FMC changing its articles to become a commonhold association, where 

this is possible). 

 

Do consultees agree? 

Yes 

Consultation Question 15. 

We invite consultees’ views as to whether, taking into account our provisional proposals set out in 

questions 11 to 14, the conversion procedure would operate satisfactorily. 

 

We invite consultees’ view on what changes could be made to simplify the procedure and make 

it more cost-effective. 

 

Inevitably freeholders will look to frustrate the process and protections should be included to 

limit such action. If freeholders were able to oblige the leaseholders to complete an offer 

within 60 days, as per the 1987 Act, then there seems no reason why similar deadlines should 

not be imposed on landlords to complete the process of conversion to commonhold.   

 

Consultation Question 16. 

We provisionally propose that any new management structure needs to meet the following objectives: 

 

(1) Provide the ability to separate out the management of a variety of different interests within 

the same development, in particular by: 

 

(a) differentiating voting rights, so that those affected by a decision are entitled to 

participate in making that decision, and no one else is able to do so; and 

 

(b) allowing shared costs to be allocated in different ways to ensure that only those 

benefitting from a service pay for it. 

 

(2) Provide a framework which can be used to regulate the relationship between more than 

one building where there are shared areas, such as shared car parks or gardens. 

 

(3) Strike an appropriate balance between standardisation and flexibility. 

 



(4) Facilitate consumer protection to ensure that abuses that have arisen in the residential 

leasehold context cannot be transposed into commonhold. 

 

Do consultees agree? 

We would not agree. We would argue in the vast bulk of cases the commonhold agreement should reflect 

the schedules applicable to the lease, subject only to correction of demonstrable errors, to be arbitrated by 

the Tribunal in the event of a dispute. There seems some danger to conversions in allowing overly complex 

structures and voting systems to emerge.  

Are there any other objectives which should be added to the list above? 

 

Consultation Question 17. 

We provisionally propose that commonholds with sections (which are not individual corporate bodies) 

should be introduced as a management structure to make commonhold workable for more complex 

developments. 

 

Do consultees agree? 

 

We support the proposals for a sectional title approach for larger multi block sites. We assume such an 

approach effectively mirrors the scheduling system we have in many sites under leasehold management 

where some costs are specific to part of the site, some costs are specific to the size of the unit, some to 

the number of bedrooms and some costs applicable to the whole site etc. 

 

If consultees do not agree, do consultees prefer either the flying commonhold model or layered 

commonhold model? If so, how do consultees suggest addressing the issues with these models? 

 

N/A 

 

Are consultees aware of any other options we should be considering? 
 

Consultation Question 18. 

We provisionally propose that it should be optional, rather than mandatory, for a section committee 

to be set up for each section in a commonhold. 

 

Do consultees agree? 

 

We would accept there may be some circumstances where it may be relevant for subgroup sectional 

committees, such as where there is a commercial element, but would recommend this option be treated 

with caution. For most sites most costs are shared across multiple blocks, and we are unsure whether 

each of these should be seen as a section needing a committee of its own. The fiduciary duty of the 

directors under company law is to act in the best overall interests of the site as a whole. It should only be 

by extreme exception that an individual “section” might consider its interest so diverse from the rest of 

the site that it wishes to act in a unilateral way. 



 

In addition, having subcommittees with members who are not on the board would give rise to a problem 

of liability.  

 

It should be for the commohold site to decide how it chooses to elect directors. Current company law is 

very weak on encouraging democratic inclusion and this must be addressed for commonholds. The 

commonhold legislation should return to mandating that there must be an AGM and that unit owners are 

entitled to proxy votes.  

 

In other jurisdictions considerable effort is put into ensuring the sectional obligations and costs are 

calculated fairly at the start of the site’s life to avoid many of these potential conflicts.  

If subsection committees were to exist it would be expected that any decision made by them not agreed 

with by the overall committee could be subject to mediation in the same way that a subsection feeling 

unfairly treated should also have the right to seek external mediation. 

 

 

If consultees disagree, which powers do consultees think should be given compulsorily to those 

committees? 

 

N/A 

 

 

Consultation Question 19. 

We invite consultees’ views as to whether delegation to section committees should be collateral or 

exclusive; whether this should vary for different powers; or whether it should be for each commonhold to 

decide. 

 

We do not support the proposal for delegation in the vast bulk of circumstances. 

 

 

Consultation Question 20. 

We invite consultees’ views as to whether: 

 

(1) directors should be able to revoke or alter the powers delegated to a section committee as 

they wish; 

 

(2) section committees affected by an alteration of delegated powers should be given the 

ability to apply to the Tribunal; or 

 

(3) the directors should have to apply to the Tribunal in order to alter or revoke a delegation. 

 

N/A. We would note that the document throughout makes reference to the Tribunal. It is relevant to 

express our concerns about the Tribunal. While we accept an expert Tribunal would be a far preferable 



forum to that of the County Courts we have severe reservations about the Tribunal’s present structure and 

approach. In other jurisdictions the bulk of disputes are handled via mediation not hearings. Although the 

Tribunal is able to offer judicial mediation we would be of the view it currently does not have the skill sets 

that would be relevant to commonhold. The vast bulk of commonhold matters are likley to concern 

accounting or building matters. Unfortunately both the lower and upper Tribunals have shown themselves 

to have limited skill sets with little or no accounting expertise among their staff. 

Consultation Question 21. 

We provisionally propose that a new section should be able to be created by: 

 

(1) the developer, at the outset; and 

 

(2) the commonhold association at a later date. 

 

Do consultees agree? 

 

There seems some danger that rules are being considered for the most complex sites suggested as 

potentially existing by some developers. We would suggest that mostly these sites do not exist in the way 

proposed by the developers. For the vast bulk of sites the developer should be able to define the sections 

from the outset and cede control of the units which have been sold as the site develops, with relevant 

protections for the developer’s overall rights in completing the project. Only in circumstances where a new 

section might be added, or a change of use to a section made during its development, would there seem to 

need to be a reason for change. 

 

The same position would seem to arise when the commonhold association has taken control of the whole 

site.  

 

We do not believe there are any sites extant with 20,000 leasehold units under a single title and where 

somehow additional shared costs will be added over time and which will require deeds of variation. We 

suspect we will also not have commonhold developments under this model although the LC has been 

pointed to very large projects under strata title in Sydney NSW where they have considered these issues in 

detail. 

 

 

If the commonhold association is allowed to create sections after it has been set up, we provisionally 

propose that this decision should be approved by special resolution, with the additional requirement 

that at least 75% of the total votes held by the unit owners who would be part of the new section must 

have been cast in favour of creating the section. 

 

Do consultees agree? 

 

We have some caution about this proposal and its impact on the rights of those who are not part of the 

suggested new section. 

 

We provisionally propose that unit owners affected by the introduction of a new section should be 



given the option of applying to the Tribunal. 

 

Do consultees agree? 

 

See above. 

 

 

Consultation Question 22. 

We provisionally propose that qualifying criteria for sections should be introduced, so that sections can 

only be created to give separate classes of vote to: 

 

(1) residential and non-residential units; 

 

(2) non-residential units, which use their units for significantly different purposes; 

 

(3) different types of residential units (such as flats and terraced houses); 

 

(4) separate blocks in the same development; and 

 

(5) other premises falling within the commonhold which, in the interests of practicality 

and fairness, should form a separate section. 

 

Do consultees agree? Are there any other criteria which consultees feel should be added to the list? 

 

For many larger sites the estate private and public communal areas are considered as a sperate schedule 

as may be shared carparks under multiple blocks. It would seem relevant to set these out as one of the 

forms of standard section 

 

Consultation Question 23. 

We provisionally propose that it should be possible for sections to consist of a single unit. 

 

Do consultees agree? 

 

Yes there seems absolutly no reason why a commonhold section should not be a single house or single 

commercial unit. 

 

Consultation Question 24. 

We provisionally propose that to combine two or more sections, a special resolution of the commonhold 

association should be required. Additionally, 75% of the votes cast by the unit owners in the sections that 

are to be combined must have been in favour. 



 

Do consultees agree? 

 

Yes 

 

We provisionally propose that unit owners affected by sections being combined should be given the 

right to apply to the Tribunal as an additional protection. 

 

Do consultees agree? 

 

Yes 

 

We provisionally propose that there should be no criteria which must be met before two or more 

sections in a commonhold can be combined. 

 

Do consultees agree? 

 

Yes 

 

Consultation Question 25. 

We invite consultees’ views as to whether statutory development rights should apply automatically so 

as to avoid the need to reserve express rights in the CCS. 

 

We accept that SD rights should apply automatically subject to review by the Tribunal in the event of 

a dispute. 

 

We invite consultees’ views as to whether such statutory rights should be drawn widely to include all 

matters which are likely to apply in commonhold developments, including (but not limited to) the right to 

add land, to make consequential variations to commonhold contributions and voting rights, and rights of 

access. 

 

We agree such matters should be included. 

 

Consultation Question 26. 

We provisionally propose that there should be no specific statutory provisions for the appointment of 

developers’ directors. Instead, a developer’s ability to appoint directors should depend on the number 

of units it retains. 

 

Do consultees agree? 

 

Yes 

 



We provisionally propose that developers should be able to exercise all voting rights associated with 

the units of which they are the registered owners. 

 

Do consultees agree? 

Yes 

 

Consultation Question 27. 

Currently, the Commonhold Regulations place certain restrictions on a developer’s exercise of 

development rights: 

 

(1) the developer must not exercise rights in a way which would interfere unreasonably with 

unit owners’ enjoyment of their units or their ability to exercise rights granted by the CCS; 

 

(2) the developer may not remove land from the commonhold which forms part of a unit unless 

the owner of that unit provides written consent; 

 

(3) any damage caused to the commonhold land by the developer should be remedied as soon 

as reasonably practicable; and 

 

(4) the developer may not exercise development rights if the works for which the right was 

granted have been completed (excluding the developer’s right to market units). 

 

We invite consultees’ views as to whether any further restrictions should be introduced on the use of 

development rights: in particular, whether a time limit should be imposed on the exercise of these rights 

(and if so, what this time limit should be). 

 

No further rights are needed. 

 

Consultation Question 28. 

We provisionally propose that “anti-avoidance” provisions should be introduced to ensure that the 

developer does not attempt to secure a greater degree of control by: 

 

(1) taking powers of attorney from the purchasers (or seeking to control votes in any other 

way); or 

 

(2) attempting to control how unit owners vote by inserting terms in the purchase 

contracts. 

 



Do consultees agree? 

 

Yes and, for the avoidance of doubt, regulations should also make clear that no such controls may be 

written into any s106 agreement.  

 

Consultation Question 29. 

We invite consultees’ views as to what advantages there are (if any) of the transitional period in the 

registration procedure for new commonhold developments. 

We do not feel qualified to comment on this point. 

Consultation Question 30. 

We invite consultees’ views as to whether any requirements of company law (such as to make an annual 

confirmation statement, and to file accounts) should be relaxed for commonhold associations. 

 

The association should comply with standard company law procedures. 

Consultation Question 31. 

We invite consultees’ views as to whether there are particular difficulties in applying CVAs to commonhold 

associations. 

 

We do not feel qualified to comment on this point. 

 

We invite consultees’ views as to whether the CVA procedure needs any adaptations to make it more 

relevant and effective in dealing with commonhold associations in financial difficulties. 

 

We do not feel qualified to comment on this point. 

 

 

Consultation Question 32. 

We provisionally propose that it should not be possible for creditors directly to petition for a 

commonhold association to be wound-up, and a liquidator appointed. Instead, a petition could lead to 

the court appointing a commonhold administrator, who would carry out the necessary duties. 

 

Do consultees agree? 

 

Yes 

 

We provisionally propose that a commonhold administrator should then be able to petition for the 

association to be wound-up only if the commonhold association is irretrievably insolvent. 

 

Do consultees agree? 

 

Yes 



 

Consultation Question 33. 

We provisionally propose that the law should be clarified to ensure that there is a presumption that, on 

the insolvency of a commonhold association, a successor association should usually be appointed. 

 

Do consultees agree? 

 

Yes 

 

We invite consultees’ views as to whether there are circumstances in which it would not be 

appropriate for the court to appoint a successor association and, if so, what these circumstances are. 

 

We provisionally propose that the court should have discretion as to whether to impose conditions 

for a successor association to be appointed. 

 

Do consultees agree? 

 

Yes 

 

We invite consultees’ views as to: 

 

(1) what conditions might be imposed; and 

 

(2) if the court’s discretion is to be structured, what factors the court should take into account. 

 

It is to be assumed that the successor association is not to be allowed to absent itself from any debts of its 

predecessor. 

 

Consultation Question 34. 

We provisionally propose that, if a liquidator is appointed to wind up a commonhold association, 

he or she should not be able to demand further contributions from the unit owners to reduce the 

level of indebtedness of the association. 

 

Do consultees agree? 

 

Yes 

 

We provisionally propose that, if a liquidator is appointed to wind up a commonhold association, he or 

she should not be able to demand further contributions from the unit owners to make up for the shortfall 

in contributions from members who are bankrupt or from whom it is impossible to recover their 



contributions. 

 

Do consultees agree? 

 

Yes 

 

Consultation Question 35. 

We provisionally propose that it should be possible for the CCS to impose restrictions on the 

short-term letting of units. 

 

Do consultees agree? 

 

Yes, or the rules should follow the same rules which apply in the leasehold sector under the 2015 

Deregulation Act which limits such short letting in London to 90 days in any one year.  

 

We invite consultees’ views as to how to ensure that any restriction on short-term letting does not prevent 

units being rented in the private or social rented sector. In particular: 

 

(1) in relation to the private rented sector, we invite views on whether any restriction 

imposed by a CCS should be confined to lettings made for less than six-months, or for 

any other specified period; 

 

(2) in relation to the social rented sector, we invite views on whether any restriction imposed 

by a CCS should not be able to apply to particular landlords, such as registered providers 

of social housing and housing associations, or whether there are other ways of ensuring 

that such lettings cannot be prohibited in the CCS. 

 

We would propose that by default ASTs of 6 months or longer should be allowed and 

that such agreements must be registered with the Commonhold Association and subject 

to a prescribed fee, and that the AST must include an obligation to follow the rules set 

out in the CCS. 

 

It is obviously important that Social Landlords are able to use properties for the purpose 

for which they may have been purchased and the CCS should not be able to limit the 

Social Landlord’s Rights by varying the CCS. If for example properties had been acquired 

for the specific purpose of providing temporary accommodation, and the CCS allowed 

for such occupation, there should be no right to remove this right without the 

agreement of the social landlord. 

 

 

 

 

Consultation Question 36. 



We provisionally propose that event fees should be prohibited within commonhold, except for any 

specific circumstances expressly permitted by statute. 

 

Do consultees agree? 

 

We do not agree as this excludes the use of commohold homes for parts of the retirement sector and 

potentially parts of the cooperative sector. It would seem relevant that the commonhold review either 

considers these two sectors of the market and their need to limit access to certain types of buyer, or 

makes clear there is a need to introduce relevant statute at a later date. 

 

It seems a failing in the concept of commonhold if the two groups excluded are those which house those 

in the most need for social support and most common interest. 

 

We invite consultees’ views as to whether an exception to the proposed prohibition on event fees should 

be made for specialist retirement properties within commonhold. 

 

See above 

 

We invite consultees’ views as to whether there are any other circumstances (apart from specialist 

retirement properties) in which event fees should be permitted within commonhold. 

 

See above 

 

Consultation Question 37. 

17.62 We invite consultees’ views as to whether any further restrictions should be put in place to limit 

which local rules may be added to the CCS. 

The potential for local rules seems to give rise to many potential risks and should therefore be limited to specific 

prescribed conditions such as those set out in Q36. 

 

Consultation Question 38. 

We provisionally propose that a higher threshold for amending the CCS should be introduced, which may 

apply to some or all local rules. 

 

Do consultees agree? 

 

Yes, and such local rules should also sit within a prescribed set of terms or be subject to Tribunal review. 

 

We invite consultees’ views as to: 

 

(1) what voting threshold should be required to amend local rules; 

 



(2) when there should be a right to apply to the Tribunal in relation to 

amendments of the CCS; and 

 

(3) whether the threshold should be the same for amending all local rules, or whether rules 

should be differentiated. If consultees are of the view that rules should be differentiated, 

we invite views as to how the threshold for introducing a rule in an area on which the CCS 

is currently silent should be determined. 

 

We would caution against the ability to change any local rule without clear evidence of 

a majority in support. For minor changes it might be required that 50% plus one of all 

shareholders vote by proxy of attendance at a meeting and for major changes that 75% 

show their support. 

 

Consultation Question 39. 

We provisionally propose that the mandatory provisions of the CCS should be contained in the 

regulations, but not be reproduced in the CCS. 

 

Do consultees agree? 

 

Yes 

 

If so, we invite consultees’ views as to whether the directors of the commonhold association should be 

under a duty to provide copies of the most up-to-date standard provisions contained in the regulations, 

along with a copy of the CCS, to any new purchasers, and should provide copies of the updated standard 

provisions to all unit owners as and when changes are made. 

 

We would assume as part of any sale the local rules would be supplied in the management pack. It 

should therefore be an obligation on the conveyancing solicitor to pass on this information as well as 

the link to the standard rules. 

 

Consultation Question 40. 

Should our provisional proposals to introduce sections be implemented, we provisionally propose 

that it should be possible to add schedules to the CCS, where the rights and obligations applying to a 

specific section can be collated. 

 

Do consultees agree? 

 

Yes 

 

Consultation Question 41. 

We invite consultees’ views as to whether there are any new terms, other than those we have asked 

about in this Consultation Paper, which should be added to the prescribed terms of the CCS (that is, rules 



which should apply to every commonhold, rather than local rules which can optionally be adopted by 

individual commonholds). 

 

 

Consultation Question 42. 

We provisionally propose that the procedure for the election of directors of a commonhold should be 

simplified, so that the prescribed articles of association provide that directors should be elected at a 

general meeting, and also may be co- opted by the existing directors. 

 

Do consultees agree? 

 

Yes subject to the obligation to hold and AGM and that co-opted directors must be elected as the 

subsequent AGM 

 

 

Consultation Question 43. 

We provisionally propose that, if a commonhold association cannot find members able and willing to 

serve as directors, and is also unwilling to appoint professional directors, any member of the association 

should be able to apply to a court or tribunal for professional directors to be appointed, who would 

then be paid by the association. 

 

Do consultees agree? 

 

Yes 

 

We provisionally propose that, if members should be able to make such an application, then someone 

with a mortgage or other charge over a unit should also be able to do so. 

 

Do consultees agree? 

 

Yes 

 

We provisionally propose that, if it should be possible for an application to appoint directors to be made, 

it should be heard by the First-tier Tribunal (Property Chamber) (in Wales, the Residential Property 

Tribunal). 

 

Do consultees agree? 

 

Yes subject to our comments above in relation to the need to change the structure and practices of the 

Tribunal. 



 

 

Consultation Question 44. 

We invite consultees’ views as to whether a problem is likely to arise whereby a single investor, or a group 

of investors, who own a majority of units, run a block in their own interests in order to “squeeze out” 

other owners. 

 

There is inevitably a risk this may happen on some sites in the same way it applies in the leasehold 

world. The protection rules that apply to minority shareholders in any company should be relevant and 

they should have access to the Tribunal to raise issues of potential prejudice. 

 

If it is felt that problems are likely to arise, then we invite consultees’ views as to the following: 

 

(1) whether the concept of “persistent failure to comply with the CCS in some material 

respect”, offers a satisfactory basis upon which a court or tribunal could intervene on an 

application by a unit owner; 

 

(2) whether such applications should be made to the court or the Tribunal; 

 

(3) whether, the court or Tribunal should have the power to appoint directors, and to make the 

supplementary orders set out in paragraph 9.48 above, should they be required; 

 

(4) whether it would be necessary for the court or tribunal to exercise continuing supervision 

over the directors who were appointed; and 

 

Yes to the above 

(5) whether other solutions could be used to address the difficulty. 

 

In the circumstances described it would be hoped the Tribunal might ensure a proper fast 

track process for review 

 

Consultation Question 45. 

We seek consultees’ views on whether their experience with other leaseholder- controlled companies 

(Freehold Management Companies, Residents’ Management Companies and right to manage 

companies) leads them to believe that provisions for proxy voting may be abused, and, if so, in what 

way or ways. 

 

We have no experience of this as a problem 

 



We further seek consultees’ views on whether any such abuses could be prevented or 

mitigated by: 

 

(1) a restriction on the number of proxy votes that any individual might hold; or 

 

(2) some other device (please specify). 

 

Consultation Question 46. 

We provisionally propose that legislation should deem that the commonhold association has an 

insurable interest in the parts of the building which are owned by the unit owners. 

 

Do consultees agree? 

 

Yes 

 

We provisionally propose that legislation should require the commonhold association to reinstate or 

rebuild (as appropriate) the whole of a horizontally- divided building – including the parts owned by the 

unit owners – in order to satisfy the indemnity principle within insurance law. 

 

Do consultees agree? 

 

Yes. But the legislation should allow for the unit holders to decide it may be economic to build a different 

replacement building which may add to the previous structure. 

 

We invite consultees’ views as to whether any other legal difficulties would arise in arranging buildings 

insurance for commonholds which have not been addressed by these proposals. 

 

We are not aware of any particular insurance problems with commonhold and assume the insurance 

industry will be pleased that there is more certainty regarding the parties. NOTE: it is know that a 

number of properties in the leasehold sector show the freeholders lender as holding the primary 

charge in the event of a claim.  It is also accepted practice that insurers are required to pay large 

commissions to freeholders in the leasehold sector.  

 

Consultation Question 47. 

We provisionally propose that the CCS should be amended so as to require that either a copy of the 

buildings policy and schedule, or sufficient details of it, should be supplied to all unit owners on or 

before they acquire a unit, and whenever the terms of the policy change. 

 

Do consultees agree? 

 

Yes 

 



We provisionally propose that the commonhold association should confirm to unit owners and their 

mortgage lenders that the insurance is in existence on an annual basis, and when reasonably required at 

other times. 

 

Do consultees agree? 

Yes.  

 

Consultation Question 48. 

We invite consultees’ views as to whether public liability insurance (that is, insurance against liability as an 

occupier and also as a property owner) is likely to be generally available for commonhold associations. 

 

Yes. 

 

If it is generally available, we provisionally propose that details of minimum cover, permissible exclusions 

and excesses, and so on, should be prescribed in regulations to be made by the Secretary of State. 

 

Do consultees agree? 

 

We would suggest guidance on this matter be left general beyond making it an obligation to ensure the 

property is revalued on a regular basis by a qualified person and that cover be at the level recommended 

by the expert. Caution should be applied to considering matters like excesses as some buildings in some 

parts of the country will be subject to higher excesses beyond the commonholds control. 

 

Consultation Question 49. 

We provisionally propose that the commonhold community statement should contain an express power 

for the commonhold association to take out directors’ and officers’ insurance. 

Do consultees agree? 

 

Yes not only should it be a power it should perhaps be an obligation. Since the 2002 Act the growth of 

litigation culture means even the smallest sites face the risk of action being taken against them. The cost of 

D&O cover is relatively small and might be built into the commonhold buildings insurance to reduce costs 

still further.  

 

Consultation Question 50. 

We provisionally propose that the provisions in the prescribed commonhold community statement requiring 

the repair of the common parts should be extended to require also “renewals”; that is, the replacement of 

“like with like” if something should be beyond economic repair. 

Do consultees agree? 

 

We do not agree. The legislation should be very cautious in interfering in the rights of commonholders to 

maintain renew or indeed improve their building as they see fit. We accept there is some danger that 



affordable unit holders would not want to pay for raising standards in the building but in the leasehold 

sector history shows it is often the social leaseholders who pay most already. Improvements might be 

subject to review as to affordability as well as reasonableness of the costs while repair and maintenance 

and renewal should follow the reasonableness test.  

We provisionally propose that the installation of adequate thermal insulation should be deemed to be a 

repair. 

 

Do consultees agree? 

 

We do not agree these matters are provided for in other legislation. It is important the legislation makes 

clear there is the right to keep a building updated to the current environmental standards and that 

commonholds should be deemed eligible to the sorts of grants that might currently only be available on 

single private dwellings.  

 

We provisionally propose that it should be possible for the repairing obligations required by the CCS to be 

supplemented by a local rule requiring a higher standard of repair, if appropriate. 

 

Do consultees agree? 

See above 

We provisionally propose that, with horizontally-divided buildings (so including all flats), matters relating to 

the internal repair of units should be left to local rules. 

Do consultees agree? 

Yes and these should include certain minimum standards such as the obligation to inform the association 

of proposed structural changes such as changing of boilers and bathrooms. 

We provisionally propose that with vertically-divided buildings (that is, all houses, whether detached, semi-

detached or terraced) all matters relating to repair (whether internal or external) of the units should be left 

to local rules. 

 

Do consultees agree? 

 

Yes 

 

Consultation Question 51. 

We invite consultees’ views as to whether rights of entry are best left to local rules, or whether rights of 

entry should be prescribed. 

 

If rights of entry are prescribed, we invite consultees’ views as to whether it is necessary to make a 

distinction between different types of buildings. 

 



If it is necessary to distinguish between different types of building, we invite consultees’ views as 

to: 

 

(1) whether the distinction should be between those that are horizontally- divided, and 

those that are vertically-divided; and 

 

(2) if some other distinction is more appropriate, what that should be. 

 

We invite consultees’ views as to what, in each case, the appropriate rights of entry would be. 

 

We would support a prescribed right of entry for flats and commercial units which form part of a large 

vertical block but not for houses. We do not propose any specific wording on this matter save for noting 

that the importance of being able to enter and in some instances carry out urgent work in flats has become 

very clear following on from Grenfell. 

 

Consultation Question 52. 

We provisionally propose that the commonhold community statement should be amended to provide that 

alterations to the common parts which are incidental to internal alterations made by a unit owner to his or 

her own unit should not require the consent of the members by an ordinary resolution. 

 

Do consultees agree? 

Yes 

We provisionally propose that the giving of consent to such proposals should be delegated to the directors. 

 

Do consultees agree? 

Yes 

We invite consultees’ views as to whether: 

 

(1) “minor alterations to the common parts” should be defined as we have outlined at 

paragraph 9.137 above; or 

 

(2) some other criterion could be adopted to distinguish minor alterations from those which 

should continue to require the consent of an ordinary resolution by the members. 

It is not entirely clear from reading 9.137 and the paragraphs that precede it if minor alterations have been 

clearly defined. What are set out are examples which on occasions may amount to more than minor 

changes. There is perhaps merit in taking input from building experts on the general definition of what may 

be deemed minor alterations. We would suggest in the main such matters should be left to the directors’ 

subject to review by the “Tribunal” in the event of a dispute. 



 

Consultation Question 53. 

We invite consultees’ views as to whether existing long-term contracts have been a problem which 

leaseholders have encountered. 

 

If they have, then we further invite leaseholders to let us have examples. 
 

 

There are many types of long terms contracts which have potentially worked to the leaseholder’s 

disadvantage that should be considered for limitation in the commonhold sector. These fall into three 

categories: 

1 Those designed to defray the developers building costs e.g door entry and aerial rental or lift contracts, 

warden call systems, deferred lease payment contract for communal equipment such as gym equipment. 

We would suggest such contracts be banned or limited to 2 years from initial compleation with full 

disclosure required at the pre sale stage of the development so that developer can no longer chooses to 

adopt this approach without it being know to the consumer. 

 

2) Utility provision and plant maintenance contracts. Again, we would suggest these be limited to two 

years from completion of the relevant section of the development to discourage contracts which may 

provide a benefit to the developer across multiple sites. 

3) Combined heat and power contracts and the long term framework agreements that often apply in the 

social sector.  We would suggest these types of contract provide one of the biggest problems facing the 

sector at the moment. It is not possible to say all these contracts are bad for the consumer but there are 

many instances when they do not seem to provide good value to the consumer. We understand that some 

utility suppliers are willing to heavily subsidise or perhaps even fund combined heat and power 

installations in return for a very long term contract to supply. It is also the policy of some local authorities 

that seek to impose area heat and power systems.  Decisions on this sort of contract seem ones of policy 

rather than law. 

 

Consultation Question 54. 

We provisionally propose that commonhold associations should be given the right, within a set period from 

the date when the unit owners take effective control of the commonhold association, to cancel contracts 

which were entered into by the association before that date. (It would be necessary to define these terms 

so as to exclude the scenario where the units were “sold” to associates of the developer). 

 

Do consultees agree? 

 

Please see the answer above 

 

We provisionally propose that a “long-term contract” should be defined as a contract which must 

run for more than 12 months. 

 



Do consultees agree? If not, what longer or shorter period would be appropriate? 

 

We have suggested that long term contracts be ones which may have run for upto 24 months from the 

point where the initial units were handed over to the owners but accept that no contract be deemed 

valid for more than 12 months following the handover of the sector to the unit holders.  

 

We provisionally propose that a commonhold association should have to exercise this right within six 

months from the commonhold coming under the effective control of the unit owners (being actual 

“arms-length” purchasers of the units). 

 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

 

We do not believe the CA should be obliged to terminate these contracts within any specified period as 

that may provide the opertunity for drafting contracts to circumvent such terms. These contracts could 

perhaps simply revert to the normal termination clauses that would have applied at the end of the 

contract or alternatively be subject to a standard three month termination clause to be served at any 

point after 9 months of the contract passing over to the CA. 

 

Consultation Question 55. 

We invite consultees’ views as to the difficulties that can arise when the long-term contract includes the 

hire of equipment which remains the property of the contractor and which they have reserved the right to 

remove if the contract should be terminated. We would appreciate any examples of contracts involving the 

hire of equipment, or of long-term contracts generally, that consultees are able to provide. 

 

We would strongly support the inclusion of wording in the legislation that makes clear that contracts 

designed to frustrate the 12 month rule will be deemed invalid. For example, it is common with door 

entry systems that the rental firm deems themselves entitled to cut all cables at the wall if the client 

attempts to terminate the contract. This makes any new installation either difficult to achieve or very 

expensive. Suppliers deem themselves entitled to cut the cable in this way as a means of extracting a 

final termination payment. Such actions might be limited by deeming all property supplied under 

contract to become the property of the CA. However, we accept there is merit in investigating the very 

expensive plant such as combined heat and power systems now being used on many sites, we do not 

know if the true cost of these systems would act as a burden on consumers.  

 

Such limitations to “rental” contracts should not apply to those companies such as BT or the fibre 

broadband suppliers who provide their main equipment installation free of charge but then charge for 

the rental use of their equipment. However, this also seems an area for potential abuse for other types of 

equipment in the future. 

 

 

Consultation Question 56. 

We provisionally propose that the proposed contributions to shared costs should require the approval of 

the members of the commonhold association. This approval would generally be given by a resolution 

passed in a general meeting, though it could be passed by the written procedure. 



 

Do consultees agree? 

 

We are concerned that this proposal gives rise to an over complication. We would instead suggest that 

subject to the budget not increasing by more than X% that the directors be empowered to approve the 

budget.  There is also some difficulty that the year end may mean that a not unreasonable proportion of 

unit holders may not be available to vote.  

 

We provisionally propose that this approval should be given by an ordinary resolution (over 50% majority), 

rather than by a special resolution (at least 75% majority). 

 

Do consultees agree? 

 

We would support the proposal that an ordinary resolution be sufficient for the approval of the budget 

 

We invite consultees’ views as to the suggestion that if the proposed level of contributions failed to secure 

approval, the level of contributions required in the previous financial year should continue to apply. 

 

We invite consultees’ alternative proposals to address the issue of what should happen if the directors’ 

proposed level of commonhold contributions fail to obtain approval. 

 

We would suggest that if the contributions fails to gain approval that the budget be set at the previous 

years budget but also that it be adjusted by CPI. At this point the CA should also be entitled to apply to the 

Tribunal to mediate a relevant budget. In such circumstances there should be an obligation placed on the 

CA to advise unit holders which services would need to be cut or limited.  

 

It seems worth noting that the consultation makes no consideration of the fact the unit holders may 

propose a higher budget than the board is willing to agree.  

 

Consultation Question 57. 

We provisionally propose that it should be possible for the CCS to include, as a local rule, an index-linked 

“cap” on the amount of expenditure which could be incurred on the cost of improvements. 

 

Do consultees agree? 

We disagree. If the CCS is allowed to include improvements then there is no merit in capping what the unit 

holders may consider is relevant to improve. Such improvements should however be subject to the right to 

seek Tribunal review. 



We provisionally propose that it should be possible for the CCS to include, as a local rule, an index-linked 

“cap” on the amount of expenditure which could be incurred annually on the cost of “enhanced services”, as 

described in paragraph 10.40(1). 

 

Do consultees agree? 

 

We disagree. If such enhanced services were provided we assume they would amount to a matter that 

required 75% support. If such a support were obtained we consider the matter should only be limited by 

the right to seek review by the Tribunal 

 

We provisionally propose that if a CCS contained such a “cap”, then it could be removed only with the 

unanimous consent of the unit owners, or with the support of 80% of the available votes, and the approval of 

the Tribunal. 

 

Do consultees agree? 

 

The right to Tribunal review would only seem relevant if a unit holder felt it relevant to make an 

application. It may be that a small group may not approve the expenditure but not feel sufficiently 

aggrieved to object to the Tribunal.  

We provisionally propose that any application by a unit owner to challenge proposed expenditure should be 

made before it was incurred, and expenditure should not be open to challenge later. 

 

Do consultees agree? 

Yes  

Consultation Question 58. 

We provisionally propose that it should be compulsory for a commonhold association to have some form of 

reserve fund. 

 

Do consultees agree? 

Yes and there should be a supporting a rolling 5 year capital expenditure plan that shows the reserves are 

being collected at the correct rate to meet those works. 

 

We provisionally propose that the scheme for the financing of the commonhold should continue to 

distinguish between contributions for shared (current) expenditure, and contributions to the reserve fund 

or funds. 

 

Do consultees agree? 



Yes we agree but strongly support the use of a more relevant terms understood by consumers such as 

“current account expenditure” and “building maintenance expenditure”. Service charge demands which 

include “reserve fund” collections is not understood by many consumers.  

We provisionally propose that no minimum annual contribution towards the reserve fund should be 

specified. 

 

Do consultees agree? 

We disagree. There will be no circumstance in which any building does not need money set aside for its 

maintenance and if this were do be done it simply places a burden on future purchasers.  We would 

propose that a minimum of 10% of the overall collection be apportioned to ongoing building maintenance 

and there should be an obligation those collections designed to meet a rolling 5 year capital expenditure 

plan.  

We invite consultees who do not agree to suggest how a requirement for minimum contributions might 

operate. 

 

We provisionally propose that the directors of commonhold associations should be able to set up such 

designated reserve funds as they see fit. 

 

Do consultees agree? 

We agree that the directors be allowed to decide how much to collect funds for reserves subject to those 

reserves being collected at a rate that demonstrably meets a rolling 5 year capital expenditure plan and if 

relevant is agreed by the Tribunal in the event of a dispute.  

We provisionally propose that it should also be possible for the members of a commonhold association to 

require, by ordinary resolution, that a designated reserve fund or funds should be set up. 

 

Do consultees agree? 

We would suggest that such funds should be compulsorily created within the CCS and required to be set at 

a level that supports a the rolling 5 year capital expenditure plan. We do not support the idea of separate 

reserves for separate issues. Each sector should have its own reserve and the funds limited to use within 

those sectors subject to the directors discretion on temporarily borrowing any shortfall from one part of 

the site to another. There seems merit in setting out the rules for such procedures which might require 

that borrowing from one part of the site to support another must be repaid within a 12 month period.  

We provisionally propose that designated reserve funds should be protected from enforcement action by 

creditors, unless their claim relates to the specific purpose for which the designated reserve fund was set up. 

Do consultees agree? 

 

Yes 

We provisionally propose that designated reserve funds should continue to receive equivalent protection if 

the commonhold association should be subject to insolvency proceedings. 



Do consultees agree? 

Yes  

 

We provisionally propose that it should be possible to change the designation of a designated reserve fund 

only by a resolution supported by 80% of the members, and with the approval of the Tribunal. 

Do consultees agree? 

 

We disagree. There should be single funds for each sector and therefore there is no legitimate reason to 

redesignate them.  

We invite consultees’ views as to whether the directors (or the members in a general meeting) should be 

able to “borrow” from a reserve fund in order to meet a shortfall in meeting other expenditure, and, if so, 

what safeguards, if any, would be appropriate. 

 

We provisionally propose that the proposed annual contributions to the reserve fund or funds should be 

approved by the members in the same way as the contributions to current expenditure, and, if possible, 

at the same time. 

 

Do consultees agree? 

See our answer above on borrowing between sectors 

Consultation Question 59. 

We provisionally propose that it should be possible to allocate to individual units within a commonhold 

different percentages that it must contribute towards different “heads” of cost. 

 

Do consultees agree? 

 

Yes and such costs should be calculated and know at the point of development so that the potential 

purchaser is aware of their likley costs and shares under each heading (subject of course to phased 

developments where percentages may change after the initial purchase) 

We invite consultees’ views as to whether each commonhold should have total flexibility in how 

different costs are allocated, or whether there should be any limitations on their ability to do so. 

 

See above we believe the developer should set these proportions at the construction phase and they 

should be limited from change save for review by the Trbunal 

 

Consultation Question 60. 

We provisionally propose to retain the possibility of varying the percentage of expenditure allocated to each 

unit, by amending the CCS by special resolution. Such amendments would remain subject to a unit owner’s 

right not to have a significantly disproportionate amount of the contributions to shared costs, or the reserve 

funds, allocated to his or her unit. 

 



Do consultees agree? 

We are concerned by the statements in this section of the consultation as it implies some lack of 

understanding of how costs are properly apportioned in the leasehold sector and how a similar system 

might apply in commonhold. The various heads of costs may be deemed apportionable by unit, by size of 

unit by number of bedrooms. It seems illogical to consider these apportionments should change over time 

of that we should consider other items such as proximity to the roof or ground or relative capital value. 

Once the apportionment is fixed at development phase we would suggest it only be modifiable by decision 

of the Tribunal on the basis of an error. 

 

For major works one would normally expect that expenditure on the specific demise premises would be 

proportional to the nature of the property. I.e if windows were being replaced the flat with twice as many 

windows as another flat the larger flat would pay a proportionally higher amount. 

 

We doubt that voting on the expenditure of individual heads of costs with none car park space owners 

used as the example will occur or become contentious. If such matters were to arise it seems reasonable to 

leave such matters to the discretion of the commonhold subject to review by the Tribunal.  

We invite consultees’ views as to whether: 

 

1) it is likely to be fair and workable to consider any proposed variations to contributions to shared costs, 

and the reserve funds, on the basis that the originally allocated percentage was fair; and 

 

2)  safeguards need apply only if the allocated percentage is altered. 

 

See above 

 

We invite consultees’ views as to whether internal floor area would offer a satisfactory default basis on which 

to allocate financial contributions in purely residential commonholds. 

 

No it would not please see above. Different cost headings may be allocated by unit, by floor area, by 

number of bedrooms, by floor area and by sector. Within complex mixed use sites it might also be linked to 

the services access and the fact that the affordable units may not have access to things like the gym.   

We invite consultees’ views as to whether internal floor area would offer a satisfactory default basis on which 

to allocate financial contributions in commonholds which include (a) commercial and residential units and (b) 

commercial units of different kinds. If not, we invite views on alternative methods. 

 

The majority of commercial units are on self-repairing shorter-term sub leases where the lessee is liable for 

utilities and internal repairs. For most commercial units they seem likley to have most if not all costs 

apportioned on an area basis which will be at a lower rate than residential units. We would see this as 

something for the developer to set at the construction phase.  

 

Consultation Question 61. 



We provisionally propose that the current scheme for the issue of a Commonhold Unit Information 

Certificate (“CUIC”) on the sale of a unit should in its essentials be retained. 

 

Do consultees agree? 

Yes 

 

We invite consultees’ views as to whether the possibility of further contributions (emergency contributions, 

or contributions to the reserve fund or funds) falling due after the issue of a CUIC is likely to present practical 

problems to conveyancers. 

Other than for emergencies with no prior warning we do not see why there should be instances where 

additional funding were needed. If a model were adopted where a rolling 5 year capital expenditure plan 

were provided together with accounts and “reserve” balances this should ensure the prospective 

purchaser is properly informed. 

We provisionally propose that, once a CUIC has been issued, an incoming unit owner should not be liable for 

further contributions which fall due, unless the commonhold association or its agent has notified the current 

owner’s conveyancers of the further liabilities. 

Do consultees agree? 

 

We disagree. If there is a shortfall and the purchase not liable then who will pay? If there is a shortfall and 

an additional demand issues it is for the conveyancing solicitor to agree a retention with the vendor as 

happens in the leasehold sector. The regulations for commonhold should perhaps require that solicitors 

make provision for such shortfalls given this is a currently know market failure in the leasehold sector. 

We provisionally propose that the maximum fee for a commonhold association to issue a CUIC should be set 

by regulation, and kept under review. 

Do consultees agree? 

Yes we agree and the fee should vary according to the size and complexity of the development and 

prescribed fee levels set by the govenment. 

We invite consultees’ views as to whether the lack of any sanction or convenient remedy for the failure on 

the part of the commonhold association to issue a Commonhold Unit Information Certificate within the 

prescribed 14-day period is likely to cause problems in practice. 

 

Yes it is likley to cause difficulties. 

 

We further invite consultees’ views on how best this may be resolved. 

 

If the right to charge for the CUIC after say 21 days fell away it might be sufficient to incentivise agents or 

the CA to provide the information within time? Failuer for 42 days might require the CA to pay the fee that 

would have been paid by the purchaser back to them and require them to be provided with the 

information at no charge. The fee then doubling again after 63 days? 



We invite consultees’ views as to whether a Commonhold Unit Information Certificate should be conclusive 

once issued; or whether it should be possible for it to be amended if an error is spotted after it has been 

issued. 

 

Yes it should be possible to correct prior to exchange. If a correction made after the exchange one assume 

the parties would negotiate any additional payment or compensation that may be relevant.  

 

We further invite consultees’ views on what problems would arise in practice if a Commonhold Unit 

Information Certificate could be amended; and on how these might be addressed. 

 

See above 

Consultation Question 62. 

We invite consultees’ views as to whether the need for unit owners to obtain the consent of their 

mortgage lender to support the commonhold association granting a fixed or floating charge is likely to be 

a significant difficulty in raising emergency funding. 

 

We fundamentally disagree with many of the assumptions in this section and would suggest the LC has 

been misinformed by the suggestion that freeholders have been lending funds to leaseholders to 

support emergency works. The problem for most sites is that freeholders have NOT leant funds but 

that leaseholders have very limited legal right to take action against the developer. The small minority 

of freeholders who have leant funds have perhaps done so for other than altruistic reasons. You will 

note the recent Manchester case where the freeholder asserted was them who were arranging funds 

but it has since emerged that the developer was persuaded to pay.  

 

Given that we are now over 600 days since Grenfell and a number of leasehold sites still have no 

solution, no funding agreed and a number of very concerned leaseholders we would not suggest the 

leasehold model has acted as a shining example of good property managment.  

 

We would suggest that in the commonhold world a far more constructive relationship might exist that 

will limit the chance of such emergencies. The commonhold association is in a far better position to 

take legal action against the developer with no need for “moral duties” via some anonymous offshore 

freehold investor. 

 

Given the unique circumstances that have followed on from Grenfell our understanding is that other 

governments have found it far easier to lend to sites impacted by cladding when they are not able to 

take action against the developer.  

 

In the event that a commonhold did need to raise funds there would seem to be a range of options 

that may not need a charge against the common parts. There is some evidence in the leasehold world 

that freeholders have been able to borrow against common parts without it impacting the leaseholders 

assets we have no known knowledge of whether any lender would consider them as collateral in the 

same way in the commonhold world. 

 

However, we accept the Grenfell issue should act as an incentive for a construction bond as used in 

many countries rather than the flawed NHBC warranty system   

 



If consultees consider that there might be difficulties, we invite views on what measures could be put in 

place to alleviate these difficulties, including whether the Tribunal should be able to override a mortgage 

lender’s refusal to give consent. 

 

This seems to be a speculative point based on the assumption that commonholds will not have other 

means to address some unknown emergency. It is clear from other jurisdictions that it is accepted that 

developers should contribute to a fund for buildings remediation to allow for defects. Such funds may 

not cope with extreme emergencies but it seem clear that some government require more monies to be 

set aside than are provided by the HBF’s NHBC warranty scheme which we understand is at a cost to the 

developer of just £500 or £1000 per unit. 

 

Consultation Question 63. 

We provisionally propose that express provision should be made for a commonhold 

association to grant a floating charge. 

 

Do consultees agree? 

 

Yes we agree 

 

We provisionally propose that a charge over the common parts or a floating charge should only be 

able to be granted when either: 

 

(1) The unit owners unanimously consent to the charge: or 

 

(2) 80% of the unit owners consent to the charge, and approval is obtained from the First-tier 

Tribunal (Property Chamber) or the Residential Property Tribunal Wales. 

 

Do consultees agree? 

 

Yes but again subject to the Tribunal only hold a role if unit holders raise an objection. If no objection is 

raised with a prescribed time then the 80% support should be sufficient. 

 

Consultation Question 64. 

We provisionally propose that it should be possible for a commonhold association (having obtained the 

requisite consent) to grant a charge over part of the common parts. Where such a charge is granted, the 

part of the common parts so charged may be registered with a separate title number. 

 

Do consultees agree? 

 

We have no view on this point 

 

Consultation Question 65. 



We provisionally propose making an exception to the prohibition on residential leases over seven years, and 

leases granted at a premium, for shared ownership leases which contain the fundamental clauses prescribed 

by Homes England in England or the Welsh Government in Wales. 

 

Do consultees agree? 

 

Yes we fully agree share ownership models is essential part of the development of commonhold. We do 

not have to knowledge to know if this is best achieved via a lease or via some other form of title. 

 

It seems vital any revitalisation of commonhold includes all the mechanisms needed to allow the social 

sector to use commonhold and for government to actively require this as part of wider policy if 

commonhold is to work. It is clear from a number of submissions to wider consultaitons that a number of 

social providers are keen to keep the landlords benefits of leasehold.  

 

Consultation Question 66. 

We provisionally propose that in new commonhold developments, the model shared ownership lease should 

require the shared ownership leaseholder to comply with all terms of the CCS. 

Do consultees agree? 

Yes we agree 

 

We provisionally propose that shared ownership leaseholders in new commonhold developments should be 

able to exercise all the votes of the commonhold association in place of the shared ownership provider, apart 

from a decision to terminate, which should be exercised jointly with the provider. 

Do consultees agree? 

No we do not agree. We would propose that the votes should be castable in proportion the service charge 

paid. We accept at the moment almost all shared ownership leaseholders pay 100% of the service charge 

but this model may not apply going forward. We agree it should be the social provider who would hold the 

right to vote in the event of a termination vote. 

We provisionally propose that shared ownership leaseholders in new commonhold developments should not 

have the same statutory rights as other leaseholders to challenge service charge costs or to be consulted on 

works and contracts exceeding a certain amount. 

Do consultees agree? 

 

Yes. 

We provisionally propose that, in new commonhold developments, on purchasing 100% of the value of the 

commonhold unit, the shared ownership leaseholder should be transferred the commonhold title of the unit 

and should become a member of the commonhold association. 

 

Do consultees agree? 



Yes we agree. However we also accept that the social provider might wish to retain certain rights of first 

refusal in the event of a sale or that the right to occupy the property may remain limited to certain 

categories of occupant e.g key workers, homes suited to those with disabilities homed designed for older 

people. We do not believe commonhold should preclude these rights but these limits must be clearly set 

out at the time of the development and the initial CCS and not be subject to change even with a majority 

vote.  

 

We note with some concern that legislative ideas for helping age restricted, cooperative and disabled 

housing have not been developed within these proposals 

Consultation Question 67. 

We provisionally propose that in a building which has converted to commonhold, the shared ownership 

provider should have voting rights in the commonhold association. Delegation of voting rights to the shared 

owner will be possible on a voluntary basis, but not mandatory. 

Do consultees agree? 

 

We are unclear why there is a need to have different voting rights in a converted building to one created as 

commonhold from the outset. 

We provisionally propose that, in a building which has converted to commonhold, the staircasing provisions 

of any existing shared ownership leases should continue to operate in the same way. On staircasing to 100%, 

the shared owner will therefore remain a leaseholder. 

Do consultees agree? 

 

It is unclear why this proposed option takes the opposite approach to that which seems to be set out in 

question 66 rather than requiring that as part of the staircasing to 100% any additional value on the 

commonhold unit is also purchased at the same time. 

 

We provisionally propose that after having staircased to 100% of the value of the leasehold flat, the shared 

ownership leaseholder should have a statutory right to purchase the commonhold unit and become a 

member of the commonhold association. 

 

Do consultees agree? 

 

See above 

 

Consultation Question 68. 

We invite consultees’ views as to whether an exception to the ban on residential leases over seven years is 

needed to accommodate better community land trusts and co-operatives within the commonhold model. 

See various points above there seem to be a number of issues where the interests of co-

operative/community housing should be further considered. We understand at the moment the CIC 

community are of the view that the leasehold model would remain more appropriate despite its various 

drawbacks 



Consultation Question 69. 

Aside from shared ownership leases, community land trusts and housing co- operatives, are consultees 

aware of any other forms of affordable housing which it is not possible, or would be difficult, to 

accommodate in the current commonhold system? 

We do not believe the current commonhold model works particularly well for retirment communities 

Consultation Question 70. 

We provisionally propose that an exception to the prohibition on residential leases of over seven years or 

granted at a premium should be made for lease-based home purchase plans regulated by the Financial 

Conduct Authority. 

 

Do consultees agree? 

 

Yes 

 

Consultation Question 71. 

We provisionally propose that customers of lease-based home purchase plans in new commonhold 

developments should not have the same statutory rights as other leaseholders to challenge service charge 

costs or to be consulted on works and contracts exceeding a certain amount. 

 

Do consultees agree? 

 

Yes  

 

Consultation Question 72. 

We ask consultees for their views and experience of how the relationship between a bank and a customer 

who is purchasing property through a lease- based home purchase plan is, or can be, preserved following 

a collective enfranchisement. 

N/A 

Consultation Question 73. 

We provisionally propose that the commonhold association should not be able to prevent a unit owner or 

tenant from pursuing direct legal action against another unit owner or tenant. Instead, the association 

should have the right to notify the unit owner or tenant that it reasonably considers the claim to be 

frivolous, vexatious or trivial or that the matter complained of is not a breach of the CCS. 

 

Do consultees agree? 

Yes 

 

Consultation Question 74. 



We provisionally propose that a failure to use the forms which accompany the commonhold dispute 

resolution procedure, or forms to the same effect, should not automatically prevent a claim from 

progressing. 

 

Do consultees agree? 

Yes 

 

Consultation Question 75. 

We provisionally propose that referral to an ombudsman should not be a mandatory part of commonhold’s 

dispute resolution procedure. Instead, it could be used on an optional basis, instead of, or alongside, other 

forms of alternative dispute resolution. 

 

Do consultees agree? 

 

Yes 

 

We provisionally propose that membership of an approved ombudsman scheme should no longer be a 

requirement for commonhold associations, and that, instead, commonhold associations should be able to 

decide whether or not to become a member of an ombudsman scheme. 

 

Do consultees agree? 

 

There seems merit in obliging the uses of some form of ombudsman service in most cases unless the 

compulsory use of mediation were adopted as an alternative. Our understanding of the experience of 

other countries as that most cases are resolved at he mediation stage with relatively few mattes reaching 

the courts. 

 

Consultation Question 76. 

We provisionally propose that, where the dispute resolution procedure has not been followed, any court or 

tribunal, which subsequently considers the dispute, should have full discretion to disregard the non-

compliance, or to order the parties to take any steps it considers appropriate, in accordance with its general 

case management powers. 

Do consultees agree? 

 

Yes is part. There is a general failure by the Tribunals to have regard for any element of non-compliance 

which seems to actively encourage non compliance in the leasehold sector. The Tribunals right to ignore 

non-compliance should be replaced by some default discount or penalty tariff that might apply for non 

compliance which the Tribunal could override if it were deemed there was some mitigating circumstance.  

Eg for non compliance the Tribunal might have the right to impose a tariff or discount of x% on the final 

finding. 

 

Consultation Question 77. 



We invite consultees’ views as to whether the current commonhold dispute resolution procedure 

should be transferred to a pre-action protocol. 

 

We are concerned that the wording in this section and terms like “commence legal action”. This 

seems to miss the opportunity needed in changing the mindset of the parties in commonhold 

sites away from the conflict inherent in leasehold. It should be possible to make mediation the 

key means of redress with legal action becoming the exception rather than the rule. “Legal 

action” should become the last resort only in the circumstances where mediation has already 

failed. 

 

Consultation Question 78. 

We provisionally propose that the jurisdiction of the First-tier Tribunal (Property Chamber) in England 

and the Residential Property Tribunal Wales should be extended to cover disputes arising within a 

commonhold. 

Do consultees agree? 

 

Yes but subject to comments earlier in this response about the need for major change in Tribunal skill sets 

and approach. Unfortunatly in many leasehold disputes the Tribunals have become very formal and 

inconsistent.    

Consultation Question 79. 

We invite consultees’ views as to whether the prescribed CCS should include a provision that, where a unit 

owner or tenant breaches the rules of the CCS, the unit owner, or tenant, should be required to indemnify 

the other unit owners and the commonhold association for any losses they reasonably incur as a result of 

the breach. 

 

We are concerned at the obligation to indemnify the CA for costs by the unit holder in breach may result 

in an imbalance if there is not a corresponding right if the CA were deemed to be in breach against the 

unit holder.   

 

Consultation Question 80. 

Elsewhere in this Consultation Paper we provisionally propose that it should be possible for a unit owner (or 

owners) to apply to the First-tier Tribunal (Property Chamber) in England or the Residential Property Tribunal 

Wales to challenge a decision of the commonhold association in the following circumstances: 

 

(1) Where the commonhold association approves a budget, which will result in costs above a threshold 

(set in the CCS) being incurred on works or enhanced services; 

 

(2) Where the minority are outvoted on a decision to vary the local rules of the CCS; 

 



(3) If the directors of the association delegate powers to a committee which has been set up to represent 

a section of the commonhold, and the unit owners in the section wish to prevent the directors 

revoking or amending these powers; 

 

(4) Where the unit owner, or owners, are opposed to the introduction of a new section or the 

combination of two or more sections. 

 

We support the principle of there being specified matters which may be addressed the systems 

created to support dispute resolution with the final stop being the Tribunal however as set out in 

our responses we do not agree with all the categories proposed. 

 

We invite consultees’ views as to whether there are any other circumstances in which it would be 

appropriate to provide a unit owner (or owners) with a right to challenge a decision taken by the 

commonhold association. 

Not that we are aware of 

Consultation Question 81. 

We invite consultees’ views as to the extent to which the following factors should be taken into account by 

the First-tier Tribunal (Property Chamber) and the Residential Property Tribunal Wales when deciding 

whether or not to grant a remedy to a unit owner who challenges a decision taken by the commonhold 

association: 

 

(5) Whether or not the unit owner(s) making the application voted against the decision 

complained of, or had a good reason for not doing so. 

 

(6) Whether the decision complained of needs to have a particular impact on the unit owner (or 

owners) and if so, what degree of impact. 

 

(7) The reason behind the decision taken by the commonhold association, for example, 

whether the decision is in the best interests of the commonhold and/or is proportionate to 

the impact on the unit owner in question. 

 

We also invite consultees’ views on whether the same factors would be relevant in all of the circumstances 

set out in Consultation Question 80 where a unit owner may have the right to apply to the First-tier 

Tribunal (Property Chamber) or the Residential Property Tribunal (Wales). 

In response to question 80 and 81 would again suggest there should be a number of options and stages 

before a matter reaches a tribunal hearing and the costs which arise when parties need legal 

representation. The actions of the parties should be considered before any Tribunal considers its right to 

review matters. In the example of 81 it seems unclear why a unit holder not voting should have a right to 

object or why they should have the right to object on a matter in which they have no financial interest. 



Consultation Question 82. 

We provisionally propose that on an application by a unit owner challenging a decision of the commonhold 

association, the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal (Wales) should 

be able to allow the decision to stand or annul the decision. If the First-tier Tribunal (Property Chamber) or 

the Residential Property Tribunal (Wales) allows the decision to stand, we propose that the Tribunal should 

be able to attach conditions to its decision. 

Do consultees agree? 

 

Yes 

 

Consultation Question 83. 

We invite consultees’ views as to whether the commonhold association should be provided with enhanced 

powers to address non-financial breaches of the CCS. 

 

If so, what should these powers be? 

 

Yes we accept that there should be powers available to the CA to levy some form or penalty for non-

financial breach but that these powers should not go so far as to allow the CA to force a sale. A 

prescribed fine system would seem the most logical solution but carful consideration will be needed to 

avoid the over zealous use of such powers and those decisions should be subject to the right of review by 

the Tribunal.  

 

Consultation Question 84. 

We provisionally propose that a statutory cap should be introduced on the rate of interest which may be 

charged by the commonhold association on late payments of commonhold contributions. 

 

Do consultees agree? 

 

Yes we support the proposal that a fixed rate of interest above base rate should be chargeable on late 

payments at the CA’s discretion.  

It is however relevant to note our concern that the vast bulk of the consultation focuses on how to correct 

matters when things go wrong rather than designing systems to make them work better.  

 

There maybe extenuating reasons why a unit holder may not be in a position to pay some or all of their 

CCS. In a well run CA there should be no reason why the CA might not implement a system to support such 

individuals at the discretion of the board but there also seems merit in prescribing the level of interest 

that might be charged on that late payment for those boards who took an overly commercial approach. 

 

We would encourage the LC to look at these positive regulations which might be developed for the 

commonhold market. 

 

It should perhaps be remembered that when LKP came into existence 10 years ago the sector was more 



than happy to teach property managers that the landlord was the client and that it was NOT their job to 

remind leaseholder that their lease may be about to fall below 80 years. A key part of the adoption of 

commonhold will be an inculcation of the property management sector as well as developers and 

consumers. 

 

 

Consultation Question 85. 

We provisionally propose that a commonhold association should have an automatic statutory 

charge over commonhold units for the payment of commonhold costs. 

 

Do consultees agree? 

Yes 

 

We provisionally propose that if the commonhold association has an automatic statutory charge over 

commonhold units for the payment of commonhold contributions, this charge should take priority over 

all other charges (such as a mortgage over the property). 

 

Yes this is important to guarantee the can never be a shortfall that would then have to be recovered 

from the other unit holders. 

 

Consultation Question 86. 

We provisionally propose that, before taking action to enforce a charge over a commonhold unit, the 

commonhold association should be required to follow a pre- action protocol. We envisage that the protocol 

will require the association to provide prescribed information to the defaulting unit owner and make 

reasonable attempts to agree a repayment plan. 

 

Do consultees agree? 

Yes  

We invite consultees’ views as to what steps the association should be required to take as part of this 

protocol. 

We do not make specific recommendations for the pre action protocols other than to suggest it very 

important that procedures are time limited so as to ensure matters are not dragged out. Any payment 

outstanding for more than 6 months is likley to cause smaller sites particular difficulty. 

 

We provisionally propose that where the commonhold association wishes to enforce a charge over a 

commonhold unit by selling the unit, it should always be necessary for the association to apply to court for an 

order for sale. 

Do consultees agree? 

 

Yes 



 

We provisionally propose that the court should only be able to order the sale of a unit where the amount 

owing to the commonhold association exceeds a certain amount. 

 

Do consultees agree? 

 

We partially agree. However, the importance of the amount outstanding will be dependant on the size of 

the site. For smaller sites the amount outstanding will represent a greater proportion of the service charge 

that is required to be spent. Taken at its extreme if the service charge covers two flats and only pays for 

buildings insurance at £500 for the building the non payment of £250 puts the site in jeopardy. 

 

Systems will need to reflect the size and nature of the different commonholds 

 

We invite consultees’ views as to what this amount should be and on what factors the court should take into 

account when deciding whether to order the sale of a unit. 

Any demand wholly outstanding for more than 6 months should trigger the start of the process or recovers 

and if needs be towards a forced sale. If the unit holder had paid more than 50% of the amount demanded 

and the CA had accepted it that might delay the process by for a further 3 months. The courts should either 

have no or very limited ability to factor in the unit holders financial circumstance. The CA is reliant on 100% 

collection if the services are to be provided. 

 

We provisionally propose that where the sale of a unit is ordered, the court should appoint a receiver to sell 

the unit and distribute the proceeds of sale. 

 

Do consultees agree? 

Yes 

We provisionally propose that where a receiver is appointed to sell a commonhold unit, the receiver should 

distribute the proceeds of sale in the following way. 

 

(1) The receiver should be paid his or her costs of arranging the sale of the property. 

 

(2) The commonhold association should be repaid any outstanding amounts of commonhold 

contributions, plus any interest and costs awarded by the court. 

 

(3) Any other party who has an interest secured against the unit, such as a mortgage lender, 

should be repaid. 

 

(4) Any remaining amount should then be returned to the defaulting unit owner. 



 

Do consultees agree? 

 

Yes save for the issue of interest and costs. We would propose that the rates of interest for outstanding 

payments as set out earlier in our response to the consultation be adopted by the courts and that this 

rate also applies as the rate used for interest applicable in any forced sale. The costs that the CA charges 

should be subject to being taxed by the courts as in fact should all costs passed by the Tribunal.  

 

We provisionally propose that any tenancies granted out of a unit should continue to exist following an 

order for sale. 

 

Do consultees agree? 

Yes.  

Consultation Question 87. 

We provisionally propose that voluntary termination of a commonhold should be possible with either: 

 

(1) unanimous support; or 

 

(2) the support of 80% of the available votes plus the approval of the court. 

 

Do consultees agree? 

 

Yes.  

 

We provisionally propose that on an application for voluntary termination the court should have discretion to 

decide whether to allow the voluntary termination to take place, as well as the terms on which it may do so. 

 

Do consultees agree? 

Yes 

 

If the court has discretion as to whether to allow voluntary termination, We invite consultees’ views as to the 

following issues: 

 

(3) whether it would be useful to include factors to guide the court’s discretion; 

 

(4) whether the factors mentioned in paragraph 15.52 should be taken into account; 



 

(5) whether the court should be directed to consider the amount of support there is for 

voluntary termination over and above the 80% required; and 

 

(6) whether others should also be included. 

 

17.180 We invite consultees’ views as to whether increasing the role of the court would sufficiently 

address the issue of the final terms of the termination statement not being acceptable to those 

who supported the termination resolution. 

 

17.181 We provisionally propose that an application for voluntary termination should be heard by the 

court (rather than by the First-tier Tribunal (Property Chamber), or in Wales the Residential 

Property Tribunal Wales). 

 

Do consultees agree? 

 

Yes 

Consultation Question 88. 

We provisionally propose that where a commonhold is divided into sections, any vote on voluntary 

termination would need to be taken in sections, and whether it was unanimous or received at least 80% 

support would have to be determined by section. 

 

Do consultees agree? 

 

Yes 

 

Where a commonhold is not divided into sections, we provisionally propose that it should be possible for 

part of the commonhold to be reconstituted following voluntary termination. 

 

Do consultees agree? 

 

Yes 

 

We provisionally propose that reconstitution should require 100% support of the unit owners in the 

part to be reconstituted, or at least 80% support and an application to the court. 

 

Do consultees agree? 

 

Yes 



 

Consultation Question 89. 

We provisionally propose that if any statute provides that a landlord should be entitled to recover 

possession of a property if he or she can prove an intention to demolish or reconstruct the building, such 

a requirement should also be satisfied if it can be proved that the commonhold association has that 

intention. 

 

Do consultees agree? 

 

Yes 

 

We invite consultees’ views as to what further provision, if any, should be made to address the position 

of tenants on voluntary termination of the commonhold. 

 

N/A 

 

 

Consultation Question 90. 

We provisionally propose that it should be clarified that mortgage lenders and other secured lenders will 

retain their secured interest in the commonhold units until the commonhold in its entirety is sold. 

Do consultees agree? 

 

Yes 

 

We provisionally propose that mortgage lenders and other secured lenders should automatically have legal 

standing to make applications to the court during the termination process with a view to protecting their 

interests. 

Do consultees agree? 

Yes 

 

We provisionally propose that it should be made clear that, if a unit is subject to negative equity, any shortfall 

should be met personally by the owner of the unit, and should not be covered by other unit owners. 

Do consultees agree? 

Yes 

 

We invite consultees’ views as to any other ways in which the interests of mortgage lenders and other 

secured lenders may require protection on the voluntary termination of a commonhold. 

 



Consultation Question 91. 

We provisionally propose that the CCS should not be required to specify the share of the proceeds of 

termination that each unit owner is to receive on termination. 

 

Do consultees agree? 

Yes 

 

We provisionally propose that it should be possible for the unit owners to specify the share of the proceeds 

of termination that each unit owner is to receive on termination (or some method of ascertaining it) in the 

CCS. 

 

Do consultees agree? 

Yes 

 

We provisionally propose that the power to decide an application to disapply a provision in the CCS which 

determines the distribution of proceeds of sale on termination should lie with the Tribunal. 

 

Do consultees agree? 

Yes 

 

We invite consultees’ views as to whether: 

 

(1) guidance should be provided to the court or Tribunal as to how it should exercise its 

discretion; and 

 

(2) if guidance should be provided, what factors the court or Tribunal should take into account. 

 

We invite consultees’ views as to whether: 

 

(3) the existing rules of the Insolvency Court would be adequate to deal with valuation issues 

which arise on the voluntary termination of a commonhold, or need to be supplemented by 

Commonhold Insolvency Rules; 

 

(4) all issues involving the valuation of commonhold units on termination should be referred to 

the Tribunal (and, if so, whether that would cause any unnecessary delays); 



 

(5) if valuation issues are referred to the Tribunal, the Tribunal should be able to appoint a 

single valuer. 

We do not have the experience to comment on this question 

We provisionally propose that, if a commonhold is substantially destroyed, but remains solvent, for the 

purposes of the termination statement, the units should be valued on the basis of the best estimate that can 

be made of their pre-damage value. 

 

Do consultees agree? 

We invite consultees’ views as to any other issues that might occur in the valuation of units if all or some 

of them have been partly or entirely destroyed. We also invite any suggested solutions. 

 

Consultation Question 92. 

We provisionally propose that if the process of voluntary termination should begin, but it should 

subsequently turn out that the commonhold is in fact insolvent, the same protections should be given to 

the assets of the individual unit owners as would have applied if the process had begun as an involuntary 

insolvency. 

 

Do consultees agree? 

 

Yes 

 

We invite consultees’ views as to whether the value of the individual units should be preserved for the 

unit owners if the commonhold is substantially destroyed; and, if so, how this can be achieved. 

 

Consultation Question 93. 

We invite consultees’ views as to whether, and how, any aspects of our provisional proposals to reform 

the law of commonhold will affect the position of existing owners of commonhold units, either 

positively or negatively. 

 

It seems likley the reinvigoration of commonhold and the improved regulations will add to he value 

and saleability of existing commonhold units. 

 

Consultation Question 94. 

1What advantages do you think commonhold could offer over leasehold? 

 

Commonhold offers a standardised framework of ownership and control. Removes the third party 

landlord who holds the rights to manage the property for a profit. Allows the owners to help maximise the 

value of their assets. Reduces the inherent conflict between landlord and tenant. Allows managing agents 

to behave in a more transparent way and removes their obligation to sometimes make profits on behalf of 



the landlord. Will allow for a greater diversity of development types and encourages the growth of smaller 

builders. Etc. 

 

Consultation Question 95. 

We ask consultees to provide us with information about the time spent in reading through and considering 

the terms of leases of residential flats: 

 

(1) when acting for a prospective purchaser; 

 

(2) when acting for a prospective purchaser and mortgage lender; 

 

(3) when acting for a mortgage lender on a re-mortgage; 

 

(4) when some dispute arises within a leasehold block of flats as to responsibility for repairs 

and maintenance, calculation of the service charge, and similar disputes. 

 

In each case we also invite consultees to give us some idea of the cost that would thereby be incurred to 

the client. 

 

We further invite their views as to whether time is likely to be saved in reading through and considering the 

terms of the parts of the CCS which may be varied. 

We invite consultees to share with us their experience of commonhold-type arrangements in other 

countries. Is there scope for savings of time to be made? If so, what would be the estimated time saved on 

a typical transaction? 

 

LKP and the APPG have provided input on a range of experiences on commonhold from around the world 

including arranging for speakers from Australian government and academia. Their input has been highly 

positive about the benefits of commohold while accepting that communal living inevitably gives rise to 

some tensions 

 

Consultation Question 96. 

We ask consultees to provide us with information about the prevalence of, and costs incurred in, 

disputes caused by the terms of one or more residential leases being inconsistent with the terms of 

another lease (or other leases) within a building or development. We further invite their views as to 

whether our provisional proposals for commonhold will reduce the scope for costs to be incurred in 

interpreting a commonhold community statement. 

 

We are aware that a not unreasonable number of leases have apportionment errors and on occasions that 

resolving these can either be expensive or sometimes impossible to fix with an inevitable impact on the 

properties concerned. The proposals for resolving these costs in the commonhold world seem far more effective 



Consultation Question 97. 

We ask consultees to provide us with information about the sort of difficulties that can arise owing to 

the difficulty in varying and updating the terms of leases: 

 

(1) if the leases are varied as a conveyancing transaction which does not give rise to a 

dispute; and 

 

(2) if the leases are varied as a result of an application to the Tribunal (whether the 

application was made because it was contested, or because it was the most convenient 

way of implementing the variation). 

 

If you have figures – whether they relate to the costs incurred, or the amount of time spent – then 

please let us have them. 

 

We further invite consultees’ views as to whether our proposals regarding the amendment of local rules 

by resolution of the commonhold association will reduce the costs which are incurred, when compared 

with the costs incurred under (1) or (2) above. 

 

We believe the proposals will be more cost effective and timely 

Consultation Question 98. 

We invite consultees to provide us with information about costs generated by service charge disputes. We 

further invite their views as to whether, and by how much, our provisional proposals for commonhold will 

reduce the incidence of disputes and the costs that will be incurred in equivalent disputes over 

contributions to shared costs. 

 

My own experience of leasehold disputes at the  site is that it involved litigation in five 

cases running over a 4 year period. These resulted in awards and repayments of £510,000 to the 

leaseholders. The cost to the leaseholders in time money and effort plus professional fees would have 

come to a similar amount. The costs incurred by the landlord were considerably higher. In one of the 

four cases the estimated costs for the landlord were over £300,000. 

 

Logically in a commonhold world the position would never have arisen where matters needed to go to 

court. Of the £510,000 recovered we estimated that more than 60% came from payments made to 

landlord related companies on issues like insurance, door entry systems, rental of common areas and 

management fees. 

 

Although we did not recover a number of costs overcharged by the landlord the payment made 

amounted to £2,000 per flat for a 5 year period. If that figure were to be reflected across all the flats 

controlled by our landlord who we know applied similar policies in many of his sites that would suggest 

a saving for leaseholder of £84,000,000 a year across their portfolio of 210,000 properties plus an 

expenditure of a similar amount by the leaseholders in seeking to recover those funds plus any money 

the landlord and their agent might need to defend these cases. 

 

Consultation Question 99. 



We invite consultees to provide us with information about costs generated when forfeiture proceedings 

need to be used to enforce payment of service charges. We further invite their views as to whether our 

provisional proposals for commonhold will reduce the costs that will be incurred if a commonhold 

association needs to seek an order for sale. 

 

The LKP site provides a number of examples of the large costs which arise in forfiture costs which often 

start with relatively small amounts in dispute where the leaseholder goes on to show they have been 

overcharged but faces the landlords costs which then spiral towards a forfiture case. 

 

Another case on the way to potential forfeiture is reported in the Sunday Times on the day this 

consultation closes. 

 

The removal of the windfall incentive and lack of inherent tension between landlord and tenant seems 

likley to make commonhold sites far less likley to have to go as far as seeking the proposed forced sale 

option. The commonhold model also removes much of the gamble that inevitably takes place in the 

leasehold world when the leaseholder believes they have succeeded in showing they have been 

overcharged after the event but then faces the landlords bills because nobody ever told them the lease 

provides the landlord with the right to his costs in the recovery of a debt. 

 

Our understanding of the experience of other countries is that the commonhold system results in much 

lower levels of litigation. 

 

Consultation Question 100. 

We invite consultees’ views as to: 

 

(1) whether cases before tribunals are likely to prove more or less expensive than similar 

cases before courts; and 

 

(2) whether (apart from service charge disputes, which we have already addressed in 

Consultation Question 98) there appears to be more or less scope for disputes within 

commonholds which result in litigation, when compared with leasehold developments. 

 

There is much evidence that leasehold cases can be very expensive despite the assumption they must be 

cheaper than the courts. The leasehold tribunal system also gives the landlord a one sided costs gamble 

that incentivises these high costs. At worst the landlord can be limited from passing on their costs but 

under no circumstances do they face the risk of the leaseholders costs. 

 

There is no reason to believe these level of costs are likley to arise in commonhold disputes. The 

commonholders will in almost all cases have a common interest and little or no reason to fall into 

dispute. We are aware that a number of freeholders and managing agents have proposed that flat 

owners will inevitably fall out with each other and take a short term view. There is of course no evidence 

for this in England and Wales as we have so few leaseholds to judge. In the rest of the world there seems 

to be plenty of evidence that even the most complex sites can work as commonholds. 

 

In what should only be seen as the freeholders last role of the dice they claim that too many oversees 



investors will mean that commonhold does not work. Such an argument can at best be regarded as 

tendentious.  

Consultation Question 101. 

We are provisionally proposing several new grounds upon which it would be possible for someone to 

make an application to the Tribunal. We invite consultees’ views as to: 

 

what they consider that the likely impact of these will be on the number of applications made to 

the Tribunals; and 

 

whether any particular proposals are likely to result in a large number of new applications being 

made. 

 

It seems likley that there would be limited workload on the Tribunal for newbuild sites for a number of 

years and that even if disputes do emerge many are likely to be addressed by mediation.  

 

We would expect few conversions from leasehold to commonhold in the first few years until such time as 

there was clear evidence such a change added value to the properties. 

 

There will inevitably be some applications for forced sale but the process should be considerably quicker 

than the multiple hearings that arise in the leasehold world.  

 

Consultation Question 102. 

We invite the views of consultees as to how any other aspects of our provisional proposals for reform of 

commonhold will affect the position of future owners of commonhold units, either positively or 

negatively. 

As mentioned above we have some concerns that the proposals do not focus sufficiently on the 

positive systems that could and should be built into commonhold sites, to help them work effectively. 

 

We do not believe the arguments put forward by the freeholders that complex sites will not work 

under commonhold or that we somehow need “long term custodians”. As was made clear in the Select 

Committee consultation many of these “long term” investors are companies which have been in 

existence for less than 20 years and which for some reason need to operate using offshore companies 

with nominee directors. It is clear that many of these “custodians” view freeholds as nothing more than 

financial instruments, which can and are now being actively traded with no reference to the short term, 

let alone long term, interests of the site or the leaseholders.  

 

We would strongly believe that a heathy commonhold market will result in higher values for the unit 

holders, which in turn will increase revenues to the exchequer. They could hardly be worse than we 

have in some parts of the leasehold retirment market, where historically not only have property prices 

not gone up they have routinely declined. 

 

As was shown in the CMA investigation into property management in 2014, people who control their 

own site tended to look far more positively on the property management service they were provided. If 



the same happens in a commonhold market we seem likley to have far fewer people regretting their 

purchase than we see in the leasehold market. 

The simpler and more standard system in commonhold should produce a number of savings in the 

conveyancing process with shorter delays and fewer sales collapsing. 

 

The growth of commonhold almost inevitably encourages the diversification of the construction sector 

and if we follow other countries this will result in some client designed sites where the developer 

simply acts a contractor and where the clients have commissioned their own design. 

The marketing costs faced by property managers are likely to increase under commonhold as they are 

no longer instructed by the large landlords who dominate the sector currently. However, it is unlikely 

that the net cost to the consumer will rise since they will obtain the benefit of an agent working directly 

in the commonholders’ interests. 

 

Commonhold will also impact the level of property management services and the types of companies in 

the market, who will be working for the people who pay the bills rather than being required to 

sometimes make money for an investor landlord who has no interest in keeping the building in the best 

possible condition. 

Commonhold should also make the ongoing updates and improvements to a building far easier 

particularly in terms of the environmental and technological improvements we are likley to see over 

the next few decades. 

.  

Consultation Question 103. 

We ask consultees to provide us with any information that they may have of: 

 

(1) examples of planning agreements which are practicable under leasehold but which would 

not appear to be feasible under our reinvigorated model of commonhold; and 

 

(2) services within leasehold developments which are being provided at the residents’ 

expense, but which, if the development had been set up on a commonhold basis, would 

have been provided, if at all, at public expense. 

 

As mentioned above, s106 agreements are often used to defray some of the developers’ costs. They are 

also used to defray local authority costs. There is nothing directly linked to the commonhold proposals that 

would affect these matters save for the fact that commohold will provide a more direct means to 

renegotiate with a local authority should the site face charges for something which perhaps should have 

fallen to the public purse. We wrote recently about a leasehold site in Worthing where the council 

somehow agreed that the leaseholders would pay for the ongoing cost of a public toilet on the beach next 

to their development.  

 

We do not accept the arguments put forward by some that large scale developments would be difficult 

under commonhold. There are plenty of such sites in other countries where they report no problems.   

Consultation Question 104. 



We ask consultees to provide us with any evidence they have of management difficulties which may arise 

where a leaseholder-controlled company is the landlord of (or responsible for the management of) 

commercial units; and whether this has affected their rental or capital value. 

 

We have absolutly no evidence of leasehold run sites impacting commercial units adversely. A well run 

leaseholder site may even help increase the rental opportunities for commercial units. 

 

Consultation Question 105. 

Which of the following statements best reflects your views on the provisional proposals in this 

Consultation Paper? 

 

(1) If these proposals are adopted, then developers will be willing to use commonhold 

for a substantial number of developments. 

 

(2) Even if these proposals are adopted, developers will not be willing to use commonhold 

unless Government introduces financial incentives for them to do so, either directly by 

offering financial incentives for the developers, or indirectly, by offering incentives for 

purchasers of commonhold units. 

 

(3) Even if these proposals are adopted, and financial incentives are given, developers will not 

use commonhold for developments unless they are prohibited from selling flats on a 

leasehold basis and they are thus forced to use commonhold. 

 

We suggest the best solution would be one that falls somewhere between options 1 and 2. There will 

need to be incentives to help encourage both developers and consumers to adopt commonhold, but 

these need not be financial or perhaps could easily be of limited financial impact. If the additional 

income streams currently available on leasehold were removed this may well act as the most 

important driver for commonhold. Logically a developer should be able to sell a commonhold unit for 

more than a leasehold one, so there should be a limited time period where incentives were needed 

and the market recognises the cost benefit. 

 

It seems clear that developers and freeholders are keen to keep the control and profits available from 

larger leasehold sites. The arguments about the problems of complexity and “customer choice” in 

keeping leasehold as an option seem little more than sophistry. A leaseholder has no choice on many 

sites but to accept whatever level of service the landlord chooses to provide, at whatever cost he 

chooses to charge. There is no magic tick box in the leasehold world that lets someone ask to only buy 

a home where the service charges represent good value for money. 

 

Those choosing a commonhold site are not suddenly forced into manging the block against their will. 

They will have an agent appointed by the developer. Managing a large and complex block as a CA is 

not complex because the appointed agent takes on the role of professional management.  

 

The argument that somehow in the leasehold world the leaseholder can put their feet up and leave 

the management of the building to someone else but that in a commonhold site they will inevitably be 

forced to manage it whether they wish to or not, is an entirely false dichotomy. In both types of site 



the vast bulk of residents will choose to have no day to day involvement in the management of the 

site. However, in commonhold sites they will no intermediary standing between them and access to 

their data, and no-one attempting to make additional onging profits from them. 

 

 

Consultation Question 106. 

We invite consultees’ views as to: 
 

(1) what issues prevent the uptake of commonhold; and 

 

(2) what could or should be done to promote the adoption of commonhold. 
 
 

The LC will be aware from the work undertaken by LKP and the APPG that there were two key issues to be 
considered regarding the lack of uptake of commonhold.  
 
1) Faults in the legislation 
2) The fact that commohold was an MoJ issue and not seen as part of the role of the Housing Department 
and therefore not promoted by them  
 
The first problem will be addressed by the current review of legislation and the second will be addressed 
by groups like MHCLG and the work of both LKP and the APPG.  
 
Following on from our work it seems reasonable to claim there is now more consumer awareness of 
commonhold than there ever was in the 2000’s, however more consumer education will be needed along 
with all parts of the supply side of the sector, some of whom will dislike the transparency that 
commonhold brings to the property market. 

 

We invite consultees’ views as to the extent to which the suggestions for the invigoration of 

commonhold set out in paragraph 16.47 above, and any other suggestions that they may make, are 

likely to result in commonhold being used instead of leasehold. 

 

It is inevitable that consumers, developers and lenders will be initially cautious of commonhold 

given the failure of the previous legislation. However, with the net benefits to the state that 

commonhold will bring should incentivise the government to play a very active part in promoting 

commonhold to the private developers, as well as using its funding resources in the social sector. It 

has become very clear that the Help to Buy system has been abused by developers to allow them to 

make super profits from the leasehold system. By focussing its funding on commonhold, which is not 

open to such abuses, the market will operate more efficiently, to the benefit of the consumer. 

 

 

Consultation Question 107. 

We invite consultees’ views as to whether a reformed commonhold regime should treat particular issues 

differently in England and in Wales. Consultees are welcome to share their views as to this point here, or in 

response to questions which we ask throughout the Consultation Paper about particular issues. 

 

We would strongly urge the legislatures in England and Wales to keep a consistent approach to avoid the 



complexities which inevitably result when the two jurisdictions diverge. One of the huge benefits of 

commonhold is that the consumer will inevitably have almost the same set of rules and the same types of 

terms. This should be the same whether they buy a home in Swansea or in Sunderland. Estate agents, 

managing agents, surveyors, lenders, developers and solicitors as well as the Land Registry will also face 

additional costs if they have to deal with two different systems.  
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REINVIGORATING 
COMMONHOLD: THE ALTERNATIVE TO LEASEHOLD OWNERSHIP 

This response reflects the views of some members of the London Property Support Lawyers 
Group (LPSLG) but member firms may have different views on particular questions or aspects of 
commonhold. Those LPSLG member firms who endorse this response comprise: Allen & Overy; 
Ashursts; Bryan Cave Leighton Paisner, Clifford Chance; FieldFisher; Norton Rose Fulbright;  
and Shoosmiths.  Contributors are listed in Appendix 1.   

The views expressed in this response are not intended to reflect the views of any client of the 
member firms. 

We feel strongly that the leasehold system in England & Wales works well in its current form for 
multi-unit housing and has evolved over time into the highly sophisticated system which suits 
developers, buyers,  owners and lenders alike.  Indeed as we have looked in more detail at the 
proposals,  we have become more confirmed in our view that adjusting the leasehold system to 
ensure a fairer deal for all would provide a far greater return than introducing a new system 
(which we believe any rework of the current commonhold system will amount to).  We do not 
believe that the leasehold system should be replaced with a commonhold system for the 
reasons set out within our consultation response. 

Additionally the LPSLG feel strongly that enacting the draft Bill included in the Law 
Commission’s report: “Making land work: Easements, Covenants and Profits a Prendre would 
resolve a number of issues that the Consultation seeks to address.  Freehold positive and 
negative land obligations which take effect as legal interests in land and the ability to then 
enforce them against successors in title are long overdue and may result in a drop in the use of 
leases of houses and reduce the need for comonhold title in respect of freehold estates. 

The Law Commission has prepared an excellent paper addressing the majority of perceived 
issues with the existing commonhold scheme.  However freedom to contract is a basic tenet of 
English law and the suggestion that commonhold could become compulsory is of significant 
concern. 

Given the many limitations of the current system when revising the existing commonhold 
legislation we believe it would be clearer for a new Act to be introduced rather than reworking 
existing legislation with the inherent uncertainties it brings. 

The LPSLG have chosen not to respond to the questions on conversion from leasehold to 
commonhold.  We believe it is more important to get a system in place that is attractive to 
developers, lenders and buyers.  It is our view that any development of a commonhold system 
should be progressive, limited to small scale residential developments initially and once 
successfully implemented for a number of years reviewed for more complex mixed use 
developments. 

Whilst the Law Commission’s paper is very comprehensive it does not address the concerns of 
lenders to developers accordingly we have set out their concerns below. 

Finally we believe that the conclusions taken from all the recent consultations (right to manage, 
enfranchisement, ground rents etc) should be looked at as a whole in order to find the most 

coherent and practical solution. 
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We would be happy to discuss our responses with the Law Commission. 

Note: we have used a number of abbreviations e.g. LR, CA, CCS which we have assumed will 
have already been defined earlier in the draft response.  
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KEY ISSUES FOR THE LENDER TO THE DEVELOPER  

The Consultation considers and discusses in detail the issues and concerns that a developer of 
an estate may have if they use a commonhold structure. The Consultation also discusses the 
position of a buyer of a commonhold unit (unit buyer) and a lender to a unit buyer.  The 
Consultation does not consider in any detail the issues and concerns that a lender to a 
developer (the developer's lender) may have. This is surprising as the developer's lender will, in 
particular for large mixed-use developments, need to be satisfied as to how the land interest is 
to be held/sold etc.  Without the developer's lender's approval to the scheme, the developer 
may not be able to the fund the land acquisition and/or the development.  

A developer's lender's credit committee, when considering a loan, will want to ensure that the 
development is carried out in accordance with the agreed development plans and that the loan 
is repaid once the development has been completed. The committee will therefore consider the 
following before approving any loan:  

1. What security will the lender have over the land (security): the developer's lender will 
want to be able to prevent any unauthorised sales or other dealings with the land in 
order to maintain the value of its security. It will therefore want a first ranking charge 
registered at the LR over all of the land comprising the development site.  The 
developer's lender will not want to release this security until the loan has been repaid.  
The developer's lender will be able to control the developer's dealings with the land 
pursuant to the permitted disposals regime set out in facility agreement.  This regime 
will be protected by a restriction against dealings on the developer's LR title.  

2. What controls does the lender have over the development (control): the developer's 
lender will want to control the land-owning vehicle in order to ring fence the 
development from the developer's other schemes/activities.  The developer's lender 
will therefore insist that land-owner is a newly created SPV and will take a share 
charge over the SPV's shares.    

3. How will the loan be repaid (repayment): the developer's lender will want control over 
the developer's disposal programme (e.g. which elements of the development will be 
sold first and on what terms) to ensure that none of the disposals have a negative 
effect on the value of the unsold/undeveloped land.   

4. What exit strategies will the lender have in the event of the failure of the developer 
during the construction period (exit strategy): the developer's lender will want the 
ability to step into the developer's and SPV's shoes to finish the development and/or to 
sell the site to another developer.  The lender will want maximum flexibility (i.e. it will 
want to be able to sell off whole or part of the land, to change the lay out (e.g. of the 
common parts) and/or use in order to achieve the highest sale price).  

In addition, the developer's lender will, of course, look at the financial viability of the scheme.  

If the developer's lender is not satisfied that the developer's scheme will meet all these 
requirements, the lender will either not lend or will charge the developer a significantly higher 
interest rate. This may affect the viability of the scheme from the developer's point of view.    

We have set out below our views on how we think a developer's lender credit committee would 
view a commonhold development under the four headings of security, control, repayment and 
exit strategy.  To help illustrate how these requirements work in practice, we have referred to 
the hypothetical example in the Consultation at paragraph 5.9, page 110/111, (Fig 15).  

When considering a commonhold development, the developer's lender will invariably 
compare/contrast the attractiveness of a commonhold scheme with a leasehold scheme. We 
have therefore first explained below how a leasehold structure will meet the developer's 
lender's concerns.  For this purpose, we have assumed that in the leasehold structure, 999-year 
leases at a peppercorn rent will be granted to the residential flat owners.  
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1. Security  

When the developer draws down under the facility agreement, the SPV will grant the lender a 
first ranking charge over its freehold land interest. This security will be protected by a 
restriction against dealings and benefit from a notice of the lender's obligation to make further 
advances.  

Leasehold. the lender's security over the freehold title will remain in place until the loan is 
repaid.  The SPV will grant a long lease to each flat owner and shorter leases to the tenants of 
the commercial units. The flat owners' leases and the commercial lease will not be registered at 
LR unless the developer's lender has issued a consent letter.  

Commonhold: it appears that the lender's security over the freehold title will not automatically 
transfer to the new commonhold title when the SPV applies to register the commonhold 
(without units) at the LR.  As a result, new security will be required. Without an automatic 
transfer of the original security over the freehold title to the commonhold title, the developer's 
lender will lose any hardening period under the insolvency legislation it has the benefit of in 
respect of its original security. The new security will therefore be open to challenge until the 
relevant hardening periods have expired. The developer's lender will be very concerned by this 
loss of the hardening period.   

Assuming that the commonhold title comprises all of the freehold land in the case study, on the 
sale of the first flat the common parts of both buildings (the building common parts) and the 
car park and drive way (the estate common parts) will automatically vest in the CA free of the 
lender's security.  The lender's consent to this transfer will, however, be required1.  We assume 
that the CA will not have the necessary power in its constitutional documents to give the lender 
security over the estate and building common parts2.  The developer's lender will therefore only 
have security over the unsold flats and the commercial units as it will have released its security 
over the commonhold title of the sold flat/s and the building and estate common parts.  

The SPV will retain control over the CA until the majority of the commonhold units have been 
sold. Each new flat owner will become a member of the CA on completion of their purchase.  

As mentioned in the Consultation, it is highly likely that the developer will only register land as 
commonhold (without units) when it is ready to sell a commonhold unit for the reasons 
discussed in the Consultation as this will permit last minute changes to layout etc.  In addition, 
as also discussed3 in the Consultation, the developer, when it is ready to sell a flat, for example 
in Building B, it will probably only register the outline of the building in which the flat is situated 
as commonhold (rather than the whole estate) in order to avoid having to reserve to the SPV 
extensive development rights in the CCS.  As mentioned in the Consultation, the developer can 
then add land/buildings to the commonhold at later dates.  

We foresee that the developer's lender will insist that the registration of the land as 
commonhold (without units) is delayed as long as practical. The developer's lender is also likely 
to impose, as a condition of its consent to the commonhold registration, that the commonhold 
must not include any estates common parts (or any land still to be developed as part of a later 
phase) to ensure that it has direct control over the development site for as long possible.  

2. Control  

Leasehold: the lender's SPV share charge will remain in place until the loan is repaid.  

Commonhold:  on the sale of the first flat, the building common parts (and any estate common 
parts etc included when the commonhold was first registered) will vest in the CA.  As the CA 
will be a company limited by guarantee the developer's lender will not be able to take a share 
charge as the CA has no shares.  As a result, the developer's lender will lose not only direct 
control over these areas but also over control over the CA.  The developer's lender will 

1 CLRA 2002 s3(1)(c).  
2 The Consultation discusses the right of the CA to grant a charge over the commonhold 
common parts to deal with unforeseen expenditure. 
3Paragraph 6.48 of the Consultation. 
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therefore only have indirect control of these areas through its contractual relationship with the 
developer/SPV.   

The lender will lose this indirect control when the SPV itself loses control of the CA (i.e. when 
the majority of the commonhold units are sold as each new flat owner will become a member of 
the CA).  This contrasts sharply with the position of the developer's lender in a leasehold 
structure where the lender retains direct control over these areas even after all the flats are 
sold.  

3. Repayment  

As each flat is sold the loan will be partly repaid.  Once all the flats are sold and the commercial 
units let, the developer will aim to sell its land interest to an investor in order to repay the 
balance of the loan.  The sale price will be calculated by reference to the amount of rental 
income achieved from the commercial unit plus any potential future redevelopment value (e.g. 
from changing the commercial use/layout of the commercial units etc. or the estate common 
parts).  

Leasehold: the developer could either sell to the investor the SPV or transfer the freehold of the 
estate to the investor.  The investor will then own the freehold of all of the estate subject to the 
residential and commercial leases. If the investor wished to redevelop the estate by, for 
example, changing the estate layout or adding additional land, they will not need to involve or 
consult with the residential tenants about their redevelopment proposal. They will only have to 
ensure that the residential tenants' rights over the estate common parts are maintained.   

Commonhold: the developer could either sell to the investor the SPV or sell the commonhold 
commercial units to the investor on the basis that the investor becomes a member of the CA.  
The investor would therefore only own the commercial commonhold units.  The investor could 
not therefore redevelop the estate or change the layout of the estate common parts or 
commercial units without involving the CA. As a result, the commonhold structure fetters the 
investors ability to redevelop the commercial units.  This fetter is likely to have a negative effect 
on the value of the commercial units.

The commonhold structure is also likely to be unattractive to an investor because the CA can 
become insolvent.  For example, the residential unit holders may fail to pay their commonhold 
contributions.  Unless the investor pays these outstanding sums, the CA will become insolvent.  
An insolvent CA will have a negative effect on the value of the investor's land interests and is 
likely to put the investor in breach of it loan to value covenant in its own loan facility 
agreement.   

As discussed in the Consultation, the CA has few options to force the unit holders to pay.  
Under a leasehold structure, the freeholder could threaten to forfeit the residential leases. In 
such circumstances, tenants will generally pay their arrears.   

Also, under a leasehold structure, if the tenants do not pay and the freeholder vehicle becomes 
insolvent, the investor's lender will be in control of the freehold vehicle as they will be the main 
creditor of the freeholder.  In contrast, in a commonhold structure, the investor's lender will not 
be in control of the CA.  

4. Exit 

If the developer becomes insolvent, because for example they have not be able to sell all of the 
flats for the expected price and/or there have been costs overruns, the developer's lender will 
want to be able to deal with the development as it wishes. For example, redesign the scheme 
or moth ball certain elements (e.g. the gym).   

Leasehold: As a result of its security over the freehold and the shares of the SPV, the 
developer's lender will be able to take control of the freehold and the SPV.  It will not have to 
take into account the wishes/objectives of the residential tenants when it take enforcement 
action other than to maintain their rights reserved in their leases over the estate and buildings 
common parts.  The developer's lender will be relatively free to redesign the scheme and/or to 
sell off individually undeveloped building plots etc.  
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Commonhold: The developer's lender will only have security over the unsold units (i.e. not the 
estate common parts or the building common parts). They will therefore have limited rights to 
redesign the scheme unless very extensive development rights have been reserved in the CCS. 
Even if such rights have been reserved the developer's lender will have to consult with the CA 
members.  This will be a significant barrier to any redesign etc. unless the SPV/investor has 
control over the CA.  

This lack of flexibility is further compounded by the restriction that only a person who holds a 
unit in the commonhold can exercise the development rights. As mentioned above, it is highly 
unlikely that a developer's funder would agree to putting all of a mixed-use estate into a 
commonhold (i.e. they would only agree to the residential buildings being commonhold). As a 
result, these development rights will not benefit a new owner /developer of an adjoining plot on 
the estate unless that new owner/developer also holds an interest in the commonhold.  This 
requirement, that the development rights can only benefit4 a party which has an interest in the 
commonhold, will limit further the developer's lender's flexibility to realise the best price for the 
undeveloped land and is another reason why we believe lender's developer's will resist having 
any commonhold interest in an estate.   

In our view Commonhold is an unattractive for developer's lenders and is an inflexible structure 
which:  

• limits the type of land owning vehicles that can be use; 

• restricts redevelopment; and

• cannot easily adapted to market changes.

In light of the above comments, we believe that the developers' lenders will strongly the resist 
the use of commonhold structures for mixed-use buildings (e.g. Building A) and also for mixed-
use estates save where the commercial areas are insubstantial.  We foresee that for mixed-use 
sites lender will insist on leasehold structures as they offer lenders and developers greater 
flexibility compared to commonhold even with the suggested improvement in the Consultation.   

Consultation Questions 

CHAPTER 3 – WHAT IS CONVERSION TO COMMONHOLD 

Consultation Question 1 – paragraph 3.31. 

In order to protect freeholders, we provisionally propose that it should only be possible to 
convert to commonhold if either: 

a) the freeholder consents; or 

b) the leaseholders satisfy the qualifying criteria for collective enfranchisement, and 
acquire the freehold as part of the process of converting to commonhold. 

Do consultees agree? 

Yes , provided the mortgagees of the freeholder and the leaseholders also agree.

4 We have not discussed the issue of the "automatic" transfer of development rights during the 
transitional period as we anticipate that this will only be a matter of weeks possibly days (i.e. 
from the date the land is registered commonhold (without units) to the sale of the first 
commonhold unit). 
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Consultation Question 2 - paragraph 3.41. 

We provisionally propose that it should be possible to convert to commonhold without the 
unanimous consent of leaseholders. 

Do consultees agree? 

Our expertise is limited to commercial property transactions.  This question raises the issue of 
whether a group of residential long leaseholders should be able to convert to commonhold 
when there is less than 100% unanimity among the long leaseholders and their lenders. 

As this is not an area in which we have any experience, we do not feel able to answer this 
question, or questions 3 to 15 (inclusive). 

We do feel quite strongly, however, that the emphasis put in the consultation paper on first 
addressing conversion from leasehold to commonhold, and only then discussing how to 
improve the system of commonhold itself, is putting the cart before the horse.  We cannot 
imagine any properly advised leaseholders wishing to convert from leasehold to commonhold 
until commonhold has proved itself in the marketplace for perhaps ten years or more.  At 
present, leaseholders have an asset they can sell, and know that there is a market for it.  The 
same cannot be said for commonhold units, as there is simply not enough experience yet 
(and the lenders are reluctant to lend on it). 

Therefore we believe the emphasis needs to be placed on altering the commonhold 
legislation so that it becomes attractive to developers and to buyers and their lenders.  Only 
then, in what might be phase 2, is it worth considering the basis on which existing 
leaseholders could convert to commonhold with less than 100% unanimity.

Consultation Questions - 3 – 10 inclusive. 

We are not answering these questions for the reason set out in response to question 2.

CHAPTER 4 – WHAT IS CONVERSION TO COMMONHOLD 

Consultation Questions 11 – 15 inclusive - Paragraph 4.18 

We are not answering these questions for the reason set out in response to question 2.

CHAPTER 5 – MIXED USE AND MULTI BLOCK DEVELOPMENTS 

Consultation Question 16 - Paragraph 5.15 

We provisionally propose that any new management structure needs to meet the following 
objectives: 

1) Provide the ability to separate out the management of a variety of different interests 
within the same development, in particular by: 

a) differentiating voting rights, so that those affected by a decision are entitled to 
participate in making that decision, and no one else is able to do so; and 

b) allowing shared costs to be allocated in different ways to ensure that only those 
benefitting from a service pay for it. 

2) Provide a framework which can be used to regulate the relationship between more than 
one building where there are shared areas, such as shared car parks or gardens. 
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3) Strike an appropriate balance between standardisation and flexibility. 

4) Facilitate consumer protection to ensure that abuses that have arisen in the residential 
leasehold context cannot be transposed into commonhold. 

Do consultees agree? 

Yes although introducing a benefit that permits shared costs to be allocated in different ways 
to ensure that only those benefitting from a service pay for it will invite disputes – such as 
why should a flat on the ground floor pay for a lift or roof repairs etc.

Are there any other objectives which should be added to the list above? 

None

Consultation Question 17 - Paragraph 5.55 

We provisionally propose that commonholds with sections (which are not individual corporate 
bodies) should be introduced as a management structure to make commonhold workable for 
more complex developments. 

Do consultees agree? 
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We agree with the conclusion that commonholds with sections are the best option.  The 
flying commonhold model is unworkable in England and Wales.  And the layered 
commonhold model is just too complex to operate successfully, even if sufficient directors 
could be found. 

However, it is vital that provision is made to allow different costs to be allocated to different 
sets of owners and indeed it will be even more important to section it off where, for example, 
there is a mixture of houses or flats.  If you have two blocks of flats, A and B, it makes sense 
for the owners of the units in block A to be responsible for the costs incurred in relation to 
block A, and similarly for block B.  So the commonhold legislation needs to be sufficiently 
flexible to allow a set-up of different sections where all the accommodation in the 
commonhold is residential, and therefore where all the owners of all the units have broadly 
the same concerns.  

However, we believe that until commonholds have proved themselves workable in a 
residential context, such a complicated structure is unlikely to be adopted for use in a mixed-
use scheme.  We suspect that the majority of commercial occupiers will be unhappy to 
depart from the tried and tested commercial leasehold structure until commonhold has 
become mainstream.   

Furthermore, in a development with a commercial element in it, it is likely that the occupiers 
of the commercial units are likely to wish to occupy under a traditional commercial lease, 
rather than buying the freehold of the unit, in order to retain flexibility in the future (or 
because funding for purchasing the unit is not available).  This would mean that it would be 
necessary to introduce a third party – an investor – into the structure.  The investor would 
buy the commonhold unit and then grant a lease of it to the occupier (a small food shop, for 
example, or a newsagent).  Therefore there would be no relationship between the retailer 
carrying on the business and the owners of the other commonhold units.  We think this 
would add hugely to the complexity of a mixed-use commonhold. 

As a result, we would go so far as to say that we think there is an argument for not including 
provision in any new legislation to allow mixed-use commonholds at this early stage, but wait 
until it becomes clear whether there is any appetite for residential commonholds and then 
consider the issue again – in the light of what has been learned from the introduction of 
residential commonholds.  The Law Commission’s analysis of the changes that are needed to 
make commonhold workable is admirable but it is inevitable than not everything will have 
been covered, and the success (or otherwise) of commonhold depends on a number of 
unknown factors such as the views of developers and their lenders, and the views of unit 
buyers and their lenders, and also the experiences of the owners of the first commonholds to 
be developed once the legislative changes have been implemented 

We do accept that it is likely that in this generation there will be only one opportunity to 
introduce amended commonhold legislation, and therefore it is arguable that the chance to 
pass comprehensive legislation – drafted with the assistance of the Law Commission and with 
Parliamentary Counsel – should not be missed.  However, given all the complexities inherent 
in a mixed-use commonhold that the Law Commission has identified, we believe that trying 
to sort out mixed-use commonholds is one step too far at this stage. 

Are consultees aware of any other options we should be considering? 

No

Consultation Question 18 - Paragraph 5.71 

We provisionally propose that it should be optional, rather than mandatory, for a section 
committee to be set up for each section in a commonhold. 

Do consultees agree? 
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We agree that it should be optional for a section committee to be set up for each section in a 
commonhold.

Consultation Question 19  - 21 inclusive- Paragraph 5.78; 5.81 and 5.88 

We do not have a view in response to these questions

Consultation Question 22 - Paragraph 5.94 

We provisionally propose that qualifying criteria for sections should be introduced, so that 
sections can only be created to give separate classes of vote to: 

 residential and non-residential units; 

 non-residential units, which use their units for significantly different purposes; 

 different types of residential units (such as flats and terraced houses); 

 separate blocks in the same development; and 

 other premises falling within the commonhold which, in the interests of practicality and 
fairness, should form a separate section. 

Do consultees agree?  

We agree with the concept in principle.  However, if the law states that there can only be 
separate sections “which, in the interests of practicality and fairness, should form a separate 
section”, how is this to be enforced and what would be the consequences of a breach?  How 
would anyone know, without taking legal proceedings, whether the separate sections were 
legal or not?  And if there is any uncertainty, there is a possibility that lenders might not be 
prepared to advance money on the security of any unit in the commonhold. 

The same issue could arise with your suggestion of “non-residential units [that] use their 
units for significantly different purposes”.  How is anyone to tell whether uses are 
significantly different, and what are the consequences if a tribunal or court decided that they 
were not significantly different and therefore that the division into sections was unlawful?

Consultation Question 23 - Paragraph 5.96 

We provisionally propose that it should be possible for sections to consist of a single unit. 

Do consultees agree? 

We agree that it should be possible for sections to consist of a single unit.

Consultation Question 24 - Paragraph 5.101 

We provisionally propose that to combine two or more sections, a special resolution of the 
commonhold association should be required. Additionally, 75% of the votes cast by the unit 
owners in the sections that are to be combined must have been in favour. 

We provisionally propose that unit owners affected by sections being combined should be given 
the right to apply to the Tribunal as an additional protection. 

We provisionally propose that there should be no criteria which must be met before two or 
more sections in a commonhold can be combined. 

Do consultees agree? 

We do not have a view.
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CHAPTER 6 – NEW COMMONHOLD DEVELOPMENTS AND 
DEVELOPMENT RIGHTS 

One of the factors not considered in the consultation is the impact of the planning system on 
new developments in particular complex planning requirements, CIL payments etc.  This 
reinforces our view that the commonhold system will not work with complex multi-phase 
developments.  

Additionally whilst the consultation mentions additional land being added to a commonhold it 
does not envisage adding additional floors.  Adding additional floors is a big development 
opportunity and the consultation does not address the question of whether the air space other 
block would belong to a commonhold association or otherwise. 

Consultation Question 25 - Paragraph 6.65 

We invite consultees’ views as to whether statutory development rights should apply 
automatically so as to avoid the need to reserve express rights in the CCS. 

Yes we agree subject to our earlier comments that at this stage we believe efforts should be 
concentrated on putting in place a commonhold system for small residential-only 
developments and making sure that works before seeing to implement it for more complex 
multi-use developments that this section envisages.

We invite consultees’ views as to whether such statutory rights should be drawn widely to 
include all matters which are likely to apply in commonhold developments, including (but not 
limited to) the right to add land, to make consequential variations to commonhold contributions 
and voting rights, and rights of access. 

We believe that any statutory rights should be drawn as widely as possible. Many 
developments are planned years in advance and are changed due to planning, resourcing or 
funding issues along the way. Without wide development rights a development may become 
unviable.  

Consultation Question 26 - Paragraph 6.67 

We provisionally propose that there should be no specific statutory provisions for the 
appointment of developers’ directors. Instead, a developer’s ability to appoint directors should 
depend on the number of units it retains. 

Do consultees agree? 

We are concerned that (where there is a complex phased development in place with units 
sold off plan resulting in the commonhold association being created prior to the development 
being finished) this may restrict a developer’s ability to deal with its site.  Additionally as 
mentioned above lenders are unlikely to want to provide financing to developers where they 
lose control of their development prior to any finance being repaid.

We provisionally propose that developers should be able to exercise all voting rights associated 
with the units of which they are the registered owners. 

Do consultees agree? 

Yes
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Consultation Question 27 - Paragraph 6.69 

Currently, the Commonhold Regulations place certain restrictions on a developer’s exercise of 
development rights: 

1) the developer must not exercise rights in a way which would interfere unreasonably 
with unit owners’ enjoyment of their units or their ability to exercise rights granted 
by the CCS; 

2) the developer may not remove land from the commonhold which forms part of a unit 
unless the owner of that unit provides written consent; 

3) any damage caused to the commonhold land by the developer should be remedied 
as soon as reasonably practicable; and 

4) the developer may not exercise development rights if the works for which the right 
was granted have been completed (excluding the developer’s right to market units). 

We invite consultees’ views as to whether any further restrictions should be introduced on the 
use of development rights: in particular, whether a time limit should be imposed on the exercise 
of these rights (and if so, what this time limit should be). 

We do not believe a time limit would be appropriate.  On a large multi-phase development it 
can be impossible to gauge and there may be instances where unavoidable delays occur – a 
developer’s funder should be given step in rights.

Consultation Question 28 - Paragraph 6.71 

We provisionally propose that “anti-avoidance” provisions should be introduced to ensure that 
the developer does not attempt to secure a greater degree of control by: 

 taking powers of attorney from the purchasers (or seeking to control votes in any other 
way); or 

 attempting to control how unit owners vote by inserting terms in the purchase contracts. 

Do consultees agree? 

Yes subject to our response to question 26.  A developer and its lender must be able to 
complete a development without interference from unit owners.

Consultation Question 29 - Paragraph 6.72 

We invite consultees’ views as to what advantages there are (if any) of the transitional period in 
the registration procedure for new commonhold developments. 

We are not responding to this question.

CHAPTER 7 – THE COMMONHOLD ASSOCIATION, ITS FUNCTION AND 
STRUCTURE 

Consultation Questions 30 to 34 inclusive 

We are not responding to these questions.
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CHAPTER 8 – THE COMMONHOLD COMMUNITY STATEMENT 

Consultation Question 35 - Paragraph 8.35 

We provisionally propose that it should be possible for the CCS to impose restrictions on the 
short-term letting of units. 

Do consultees agree? 

It is important to keep in mind the concerns raised by commentators and consultees who 
responded to the Law Commission's Call for Evidence.  When considering the scope of 
mandatory restrictions in the commonhold community statement, -the need for flexibility 
must be balanced against the need to provide owners and future owners with certainty.  
Therefore any proposal to impose restrictions on the short term letting of units should be 
seen in this context.  As the Commission points out in its commentary in chapter 8 these 
restrictions could have a negative impact on the private and social rented markets, and 
therefore make a commonhold unattractive to potential participants. 
Whilst it is clear from the consultation that the proposals are directed at addressing the 
disruption and nuisance that can be caused to neighbours as a result of the growing 
popularity of short term holiday lets. 

However rather than outlaw short term lets it might be preferable to preserve the flexibility 
and benefits of being able to grant short term lets but at the same time tackle the negative 
impacts by increasing the regulation of the holiday let market which is largely unregulated at 
the moment.  Measures are already in place in London which means that the total number of 
nights that a residential property is used for short term letting cannot exceed 90.   
In the leasehold market disputes over the use of flats for short term lets have often been 
decided by the courts on the basis that short term lettings are prohibited as they breach the 
tenant  user covenants in the lease that the flat must be used for residential purposes.  
Although each case inevitably turns on its own facts there is no reason why the same 
analysis would not also apply to a commonhold.

We invite consultees’ views as to how to ensure that any restriction on short-term letting does 
not prevent units being rented in the private or social rented sector. In particular: 

 in relation to the private rented sector, we invite views on whether any restriction imposed 
by a CCS should be confined to lettings made for less than six-months, or for any other 
specified period; 

If a restriction is to be imposed then it seems that banning lettings of 6 months or less is too 
draconian.  As the Commission points out social housing providers regularly let out properties 
on 6 month tenancies. Perhaps a ban of lettings of 90 days or less would suffice to deal with 
the problems caused by a high turnover of holiday tenants.

 in relation to the social rented sector, we invite views on whether any restriction imposed by 
a CCS should not be able to apply to particular landlords, such as registered providers of 
social housing and housing associations, or whether there are other ways of ensuring that 
such lettings cannot be prohibited in the CCS. 

Please see  previous comments above made in relation to question 35.

Consultation Question 36 - Paragraph 8.43 

We provisionally propose that event fees should be prohibited within commonhold, except for 
any specific circumstances expressly permitted by statute. 

Do consultees agree? 
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As event fees are not generally used in the current leasehold market it does not seem 
necessary or appropriate to apply such a regime to commonhold.  Such fees would introduce 
a layer of further complexity for unit holders and mean that unit holders do not have full 
transparency as regards the  costs they will incur. We are therefore in favour of this 
prohibition. 

We invite consultees’ views as to whether an exception to the proposed prohibition on event 
fees should be made for specialist retirement properties within commonhold. 

The Law Commission does mention that event fees are commonly used in specialist 
retirement properties.  On that basis it would seem that there may be scope to define limited 
exceptions where it would be possible to allow event fees provided their use was sufficiently 
regulated. 

We invite consultees’ views as to whether there are any other circumstances (apart from 
specialist retirement properties) in which event fees should be permitted within commonhold. 

No comment

Consultation Question 37 - Paragraph 8.47 

We invite consultees’ views as to whether any further restrictions should be put in place to limit 
which local rules may be added to the CCS. 

Local rules are the means by which the unit holders can regulate their particular commonhold 
and therefore it would seem sensible to allow as much flexibility as possible here.  However 
we agree with the Law Commission that it is important to preserve the fundamental 
character of the commonhold as originally designed and it should not be possible to simply 
erode this over time by constant rule changes.  However it does not seem appropriate to 
introduce further restrictions to limit which local rules may be added to the CCS because each 
commonhold should be able to adapt to the needs of the unit holders.   

Consultation Question 38 - Paragraph 8.68 

We provisionally propose that a higher threshold for amending the CCS should be introduced, 
which may apply to some or all local rules. 

Do consultees agree? 

Yes

We invite consultees’ views as to: 

 what voting threshold should be required to amend local rules; 

In the interests of fairness and to ensure that there is a proper balance between flexibility 
and certainty it would seem appropriate to require rule changes to be approved by a special 
written resolution.  A written resolution procedure would obviously be quicker to facilitate and 
less administratively burdensome than having to call a general meeting. 

 when there should be a right to apply to the Tribunal in relation to amendments of the CCS;  

If there is to be a right to apply to the Tribunal this should only apply in the narrowest of 
circumstances when there is clear evidence of unfair prejudice to prevent the Tribunal being 
overwhelmed with minor disputes.  
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 whether the threshold should be the same for amending all local rules, or whether rules 
should be differentiated. If consultees are of the view that rules should be differentiated, we 
invite views as to how the threshold for introducing a rule in an area on which the CCS is 
currently silent should be determined. 

It would be extremely difficult to prescribe different thresholds for different local rules.  It 
would be almost impossible to establish a universally acceptable method of deciding which 
rules are more important than other rules when you consider the scope and breadth of what 
local rules can cover.  The importance of particular local rules will vary depending on the 
nature of the particular commonhold and therefore we cannot see how it would be possible 
to lay down objective criteria for deciding how to rank the importance of particular local 
rules.  It would be very confusing and make operating the commonhold very complicated. 

Consultation Question 39 - Paragraph 8.77 

We provisionally propose that the mandatory provisions of the CCS should be contained in the 
regulations, but not be reproduced in the CCS. 

Do consultees agree? 

Yes, but we have no strong opinion on this point. 

If so, we invite consultees’ views as to whether the directors of the commonhold association 
should be under a duty to provide copies of the most up-to-date standard provisions contained 
in the regulations, along with a copy of the CCS, to any new purchasers, and should provide 
copies of the updated standard provisions to all unit owners as and when changes are made. 

We agree that directors of the commonhold association should be under a duty to provide 
copies of the most up-to-date standard provisions contained in the regulations.  

Consultation Question 40 - Paragraph 8.80 

Should our provisional proposals to introduce sections be implemented, we provisionally 
propose that it should be possible to add schedules to the CCS, where the rights and obligations 
applying to a specific section can be collated. 

Do consultees agree? 

No comment

Consultation Question 41 - Paragraph 8.83 

We invite consultees’ views as to whether there are any new terms, other than those we have 
asked about in this Consultation Paper, which should be added to the prescribed terms of the 
CCS (that is, rules which should apply to every commonhold, rather than local rules which can 
optionally be adopted by individual commonholds). 

No comment

CHAPTER 9 – MANAGEMENT AND MAINTENANCE ISSUES 

Consultation Question 42 - Paragraph 9.32 

We provisionally propose that the procedure for the election of directors of a commonhold 
should be simplified, so that the prescribed articles of association provide that directors should 
be elected at a general meeting, and also may be co-opted by the existing directors. 
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Do consultees agree? 

Anything which keeps the process as simple as possible is to be encouraged, so your 

proposal seems sensible.  An alternative option would be to go a step further, as in Australia, 

and have a special kind of association/corporation that does not even need directors.   
As the Law Commission will have seen in their review, in the NSW strata title system they 
have an "owners' corporation" (which is the equivalent of the commonhold association, 
except it does not have directors) and then a "strata committee" which is responsible for the 
day to day running of the scheme.  That seems like a sensible approach.

Consultation Question 43 - Paragraph 9.36 

We provisionally propose that, if a commonhold association cannot find members able and 
willing to serve as directors, and is also unwilling to appoint professional directors, any member 
of the association should be able to apply to a court or tribunal for professional directors to be 
appointed, who would then be paid by the association. 

Do consultees agree? 

Reluctantly, yes, although we would urge Government to introduce a scheme that is least 
likely to put off unit holders standing as directors (or to waive the requirement for directors 
completely).  Again we believe the New South Wales system deals adequately with this.  

We provisionally propose that, if members should be able to make such an application, then 
someone with a mortgage or other charge over a unit should also be able to do so. 

Do consultees agree? 

Reluctantly, yes, although that goes against the whole principle of commonhold where unit 
holders and the 'community' are supposed to have a say in the running of their development.

We provisionally propose that, if it should be possible for an application to appoint directors to 
be made, it should be heard by the First-tier Tribunal (Property Chamber) (in Wales, the 
Residential Property Tribunal). 

Do consultees agree? 

If a court needs to be involved at all, that seems to be the appropriate one.  It would be very 
unfortunate (and hardly a good omen for a scheme) if people had to be ordered by the court 
to serve as officers, rather than willing volunteers coming forward.  People appointed in that 
way are hardly likely to be enthusiastic about running the commonhold.   

Consultation Question 44 - Paragraph 9.51 

We invite consultees’ views as to whether a problem is likely to arise whereby a single investor, 
or a group of investors, who own a majority of units, run a block in their own interests in order 
to “squeeze out” other owners. 
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We are very concerned that single investors, groups of investors, or simply some dominant 
members of the association (perhaps unit holders with more time on their hands than others 
for example) could try and steamroller their own interests through, to the detriment of other 
unit holders.  If other owners are apathetic about getting involved in running the 
commonhold, this could easily happen.   

Again, we suggest that advice is sought from New South Wales and other jurisdictions about 
how they tackle this problem. 

Similarly, people's views could be ignored where for example a scheme has a supermarket 
with 20 flats above.  If each unit has one vote, the supermarket could be overruled if the flat 
owners 'ganged up'.  Another way forward might be to have weighted voting according to 
floor area of each unit, but again that could result in unfairness if the supermarket's votes 
could outweigh the flats.  The flat owners might have very different interests, living there 
24/7, as opposed to the supermarket and its interests as a business occupier.  

If it is felt that problems are likely to arise, then we invite consultees’ views as to the following: 

1) whether the concept of “persistent failure to comply with the CCS in some material 
respect”, offers a satisfactory basis upon which a court or tribunal could intervene on 
an application by a unit owner; 

There could easily be situations where the decision is still in compliance with the CCS and yet 
detrimental to other unit holders. 

2) whether such applications should be made to the court or the Tribunal; 

That seems to be the obvious forum, if things have to get that far.  

3) whether, the court or Tribunal should have the power to appoint directors, and to 
make the supplementary orders set out in paragraph 9.48 above, should they be 
required; 

See our comments to Consultation question 43 above.  Perhaps a 'right to manage' type 
intervention might work, although it is hard to see how a minority of unit holders might be 
able to force this through.  The atmosphere within the commonhold would be pretty toxic if 
things got this bad.   

4) whether it would be necessary for the court or tribunal to exercise continuing 
supervision over the directors who were appointed; and 

There might be no other option, but it would be a sorry state of affairs if things got that bad. 

5) whether other solutions could be used to address the difficulty. 

Perhaps minority [aggrieved] unit holders could apply to an ombudsman or the Tribunal for 
an objective ruling on what is in the best interests of the scheme.   

Consultation Question 45 - Paragraph 9.58 

We seek consultees’ views on whether their experience with other leaseholder controlled 
companies (Freehold Management Companies, Residents’ Management Companies and right to 
manage companies) leads them to believe that provisions for proxy voting may be abused, and, 
if so, in what way or ways. 
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Yes, there is plenty of scope for abuse along the lines outlined in the consultation document.  
Less active members of the scheme may well give a proxy vote to the directors who could 
then steamroller through proposals against the wishes of a substantial minority who are 
outvoted by the weight of the proxy votes.  We are not sure where the solution lies, 
however; it is a delicate balancing act.  Again, we suggest that the solutions adopted by 
other jurisdictions are considered. 

We further seek consultees’ views on whether any such abuses could be prevented or mitigated 
by: 

1) a restriction on the number of proxy votes that any individual might hold; or 

2) some other device (please specify). 

No comment

Consultation Question 46 - Paragraph 9.87 

We provisionally propose that legislation should deem that the commonhold association has an 
insurable interest in the parts of the building which are owned by the unit owners. 

Do consultees agree? 

We agree that the CA needs an insurable interest.   

Insurance of a commonhold is a complex area and needs to be flexible according to the type 
of scheme concerned.   

Where the scheme involves houses, there would be no difficulty in each unit holder insuring 
their house and for the CA to insure common areas.  However it might be simpler for the 
whole estate to be insured on a block policy via the CA although lenders of homeowners 
within the commonhold may have concerns if individual houses are insured collectively by the 
CA and not by the homeowners themselves.   

Where the scheme involves a block of flats, or a mixed use block, the sensible approach 
seems to be for the CA to insure the whole building and for the flat owners to each pay a 
share of the premium.  If the building were for example to burn down, having multiple 
insurers trying to work together to rebuild it would be a nightmare.    

The CCS should also provide for the level of cover, risks insured and so forth – again, as you 
would find in a typical lease.  Because of the communal nature of a commonhold, it is 
essential that each unit is properly insured.   

We agree that public liability cover should also be put in place by the CA. 
We understand that in condominium titles in the USA, there is no right of subrogation even if 
your condo is damaged eg by a leak from upstairs.  That means that a unit holder's insurance 
(and their potential "no claims" history) is affected by a claim that is not their fault.  Having 
the building insured on one block policy would avoid this problem.  

We provisionally propose that legislation should require the commonhold association to 
reinstate or rebuild (as appropriate) the whole of a horizontally divided building – including the 
parts owned by the unit owners – in order to satisfy the indemnity principle within insurance 
law. 

Do consultees agree? 
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Yes, but provisions need to be included (as we have in leases) for what is to happen where 
rebuilding is impossible, for example if planning permission cannot be obtained. 

We invite consultees’ views as to whether any other legal difficulties would arise in arranging 
buildings insurance for commonholds which have not been addressed by these proposals. 

No comment.  The insurance industry may have views on this topic.

Consultation Question 47 - Paragraph 9.90 

We provisionally propose that the CCS should be amended so as to require that either a copy of 
the buildings policy and schedule, or sufficient details of it, should be supplied to all unit owners 
on or before they acquire a unit, and whenever the terms of the policy change. 

Do consultees agree? 

A copy of the insurance policy needs to be available as part of the sales pack of information 
provided by the CA when a unit is sold, but an ongoing obligation for the CA to supply a copy 
to everyone as policy terms change seems unduly onerous.  As long as a copy of the policy 
and evidence that it is on foot must be supplied if required, that should suffice.  Maybe this 
could be limited (as is common in leases) so that unit holders can only ask for a copy once a 
year. 

We provisionally propose that the commonhold association should confirm to unit owners and 
their mortgage lenders that the insurance is in existence on an annual basis, and when 
reasonably required at other times. 

Do consultees agree? 

Yes

Consultation Question 48 - Paragraph 9.93 

We invite consultees’ views as to whether public liability insurance (that is, insurance against 
liability as an occupier and also as a property owner) is likely to be generally available for 
commonhold associations. 

This is a question for the insurance industry but we would hope so.

If it is generally available, we provisionally propose that details of minimum cover, permissible 
exclusions and excesses, and so on, should be prescribed in regulations to be made by the 
Secretary of State. 

Do consultees agree? 

Yes

Consultation Question 49 - Paragraph 9.96 

We provisionally propose that the commonhold community statement should contain an express 
power for the commonhold association to take out directors’ and officers’ insurance. 

Do consultees agree? 
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Yes, unless the CA can be constituted in a way that does not involve directors (as in New 
South Wales) .   

Consultation Question 50 - Paragraph 9.111 

We provisionally propose that the provisions in the prescribed commonhold community 
statement requiring the repair of the common parts should be extended to require also 
“renewals”; that is, the replacement of “like with like” if something should be beyond economic 
repair. 

Do consultees agree? 

Yes

We provisionally propose that the installation of adequate thermal insulation should be deemed 
to be a repair. 

Do consultees agree? 

Yes

We provisionally propose that it should be possible for the repairing obligations required by the 
CCS to be supplemented by a local rule requiring a higher standard of repair, if appropriate. 

Do consultees agree? 

The CCS should require a 'good' state of repair.  It is in no-one's interests for the common 
parts to be kept only in a basic state of repair.   

As for individual units, whilst the interior lack of repair of one unit is unlikely to affect the 
overall integrity of the building, the CA should be able to require a unit holder to carry out 
repairs if the disrepair is affecting the rest of the block.

We provisionally propose that, with horizontally-divided buildings (so including all flats), matters 
relating to the internal repair of units should be left to local rules. 

Do consultees agree? 

See our comment above.

We provisionally propose that with vertically-divided buildings (that is, all houses, whether 
detached, semi-detached or terraced) all matters relating to repair (whether internal or 
external) of the units should be left to local rules. 

Do consultees agree? 

The state of repair could still have an adverse effect on neighbouring units.  See our 
comments above.  For example if one third of the roof on a terrace of 3 houses was in poor 
repair, that could adversely affect the other 2 units.   

Consultation Question 51 - Paragraph 9.128 

We invite consultees’ views as to whether rights of entry are best left to local rules, or whether 
rights of entry should be prescribed. 
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We suggest a standard set of rights of entry as the default position, with power for the CA to 
amend those if the individual scheme warrants it.  Without any standard wording available, it 
could easily get overlooked. 

If rights of entry are prescribed, we invite consultees’ views as to whether it is necessary to 
make a distinction between different types of buildings. 

More extensive rights of entry are likely to be needed for (say) a block of flats than a housing 
estate. 

If it is necessary to distinguish between different types of building, we invite consultees’ views 
as to: 

1) whether the distinction should be between those that are horizontally divided, and 
those that are vertically divided; and 

This seems the obvious distinction to draw.

2) if some other distinction is more appropriate, what that should be. 

Not as far as we are aware, but the scheme should be flexible in case another appropriate 
scenario arises.  

We invite consultees’ views as to what, in each case, the appropriate rights of entry would be. 

The rights of entry should be similar to what you would find in a lease – to inspect, carry out 
repairs and so forth, giving reasonable notice (save in an emergency), entry at times 
convenient to the unit holder, the person entering making good damage and so forth.  

Consultation Question 52 - Paragraph 9.139 

We provisionally propose that the commonhold community statement should be amended to 
provide that alterations to the common parts which are incidental to internal alterations made 
by a unit owner to his or her own unit should not require the consent of the members by an 
ordinary resolution. 

Do consultees agree? 

Yes

We provisionally propose that the giving of consent to such proposals should be delegated to 
the directors. 

Do consultees agree? 

Yes

We invite consultees’ views as to whether: 

1) “minor alterations to the common parts” should be defined as we have outlined at 
paragraph 9.137 above; or 
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This seems sensible.

2) some other criterion could be adopted to distinguish minor alterations from those which 
should continue to require the consent of an ordinary resolution by the members. 

See above

Consultation Question 53 - Paragraph 9.152 

We invite consultees’ views as to whether existing long-term contracts have been a problem 
which leaseholders have encountered. 

If they have, then we further invite leaseholders to let us have examples. 

Anecdotally, we have heard of such problems. 

Consultation Question 54 - Paragraph 9.154 

We provisionally propose that commonhold associations should be given the right, within a set 
period from the date when the unit owners take effective control of the commonhold 
association, to cancel contracts which were entered into by the association before that date. (It 
would be necessary to define these terms so as to exclude the scenario where the units were 
“sold” to associates of the developer). 

Do consultees agree? 

Yes, if those contracts are not in the long term interests of the CA.  Otherwise the developer 
could 'stitch up' the CA by committing it to long term contracts before it is handed over to the 
unit holders. 

We provisionally propose that a “long-term contract” should be defined as a contract which 
must run for more than 12 months. 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

Yes, 12 months seems about right.  The provisions relating to long term contracts as 
applicable to residential leasehold service charges seem appropriate.   

Overall, we suggest that the commonhold assessment should have similar safeguards built 
into it (as regards consultation, reasonableness, estimates etc) as are required in residential 
service charges.

We provisionally propose that a commonhold association should have to exercise this right 
within six months from the commonhold coming under the effective control of the unit owners 
(being actual “arms-length” purchasers of the units). 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

We would suggest a year, so the CA has time to settle down after it has been handed over to 
the unit holders. 

Consultation Question 55 - Paragraph 9.157 

We invite consultees’ views as to the difficulties that can arise when the long-term contract 
includes the hire of equipment which remains the property of the contractor and which they 
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have reserved the right to remove if the contract should be terminated. We would appreciate 
any examples of contracts involving the hire of equipment, or of long-term contracts generally, 
that consultees are able to provide. 

Not applicable

Consultation Question 56 - Paragraph 10.35 

We provisionally propose that the proposed contributions to shared costs should require the 
approval of the members of the commonhold association. This approval would generally be 
given by a resolution passed in a general meeting, though it could be passed by the written 
procedure. 

Do consultees agree? 

We provisionally propose that this approval should be given by an ordinary resolution (over 
50% majority), rather than by a special resolution (at least 75% majority). 

Do consultees agree? 

We invite consultees’ views as to the suggestion that if the proposed level of contributions 
failed to secure approval, the level of contributions required in the previous financial year 
should continue to apply. 

We invite consultees’ alternative proposals to address the issue of what should happen if the 
directors’ proposed level of commonhold contributions fail to obtain approval. 

Broadly speaking we agree with these proposals, coupled with the other proposals in this 
section.  We have reservations about approval of the proposed contributions being given by 
ordinary resolution – recent political experience suggests that, say, a 52/48% vote can result 
in a very aggrieved minority.  We can see that achieving at least 75% would be difficult, but 
we think that there needs to be greater minority protection. The statutory protections given 
to leasehold flat owners seem more attractive to us than relying on a board of directors and 
on contributions being set by ordinary resolution. Could approval be by special resolution but 
with a right for the board to apply to, say, the Tribunal, or some other body set up for this 
purpose, for a declaration that the contributions are fair and reasonable if a majority of at 
least 75% had not been achieved but 50% had been? 

The caps mentioned in consultation question 57 might go some way to mitigate concerns 
that excessive amounts for improvements or enhanced services could be included in the 
approved contribution, but we can envisage many commonholds being set up without caps.  
We agree with the principle that expenditure needs to be approved in advance so that it 
cannot be challenged after it has been incurred but this does not seem to us to prevent a 
consultation procedure such as that contained in the Landlord and Tenant Act 1985 for items 
of significant expenditure.  Provided the directors follow the correct procedure there can be 
no challenge “after the event”. 

We agree that contributions should continue at the same level.  Perhaps there should be 
some right for the directors to seek third party adjudication if, for example, continuing with 
the contributions at that level was just not feasible for the proper management of the 
commonhold.
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CHAPTER 10 – FINANCING THE COMMONHOLD 

Consultation Question 57 - Paragraph 10.41 

We provisionally propose that it should be possible for the CCS to include, as a local rule, an 
index-linked “cap” on the amount of expenditure which could be incurred on the cost of 
improvements. 

We provisionally propose that it should be possible for the CCS to include, as a local rule, an 
index-linked “cap” on the amount of expenditure which could be incurred annually on the cost 
of “enhanced services”, as described in paragraph 10.40(1). 

We provisionally propose that if a CCS contained such a “cap”, then it could be removed only 
with the unanimous consent of the unit owners, or with the support of 80% of the available 
votes, and the approval of the Tribunal. 

We provisionally propose that any application by a unit owner to challenge proposed 
expenditure should be made before it was incurred, and expenditure should not be open to 
challenge later. 

Do consultees agree? 

We agree with all these proposals, but see our views above about additional minority 
protection.

Consultation Question 58 - Paragraph 10.71-79 

We provisionally propose that it should be compulsory for a commonhold association to have 
some form of reserve fund. 

We provisionally propose that the scheme for the financing of the commonhold should continue 
to distinguish between contributions for shared (current) expenditure, and contributions to the 
reserve fund or funds. 

We provisionally propose that no minimum annual contribution towards the reserve fund should 
be specified. 

We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate. 

We provisionally propose that the directors of commonhold associations should be able to set 
up such designated reserve funds as they see fit. 

We provisionally propose that it should also be possible for the members of a commonhold 
association to require, by ordinary resolution, that a designated reserve fund or funds should be 
set up. 

We provisionally propose that designated reserve funds should be protected from enforcement 
action by creditors, unless their claim relates to the specific purpose for which the designated 
reserve fund was set up. 

We provisionally propose that designated reserve funds should continue to receive equivalent 
protection if the commonhold association should be subject to insolvency proceedings. 

We provisionally propose that it should be possible to change the designation of a designated 
reserve fund only by a resolution supported by 80% of the members, and with the approval of 
the Tribunal. 

We invite consultees’ views as to whether the directors (or the members in a general meeting) 
should be able to “borrow” from a reserve fund in order to meet a shortfall in meeting other 
expenditure, and, if so, what safeguards, if any, would be appropriate. 

We provisionally propose that the proposed annual contributions to the reserve fund or funds 
should be approved by the members in the same way as the contributions to current 
expenditure, and, if possible, at the same time. 
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Do consultees agree? 

All of these proposals seem sensible to us, although our comments above about minority 
protection would also apply to reserve funds if directors can set them up as they see fit.  We 
agree that the amount of reserve fund contribution should be approved as part of the 
approval of proposed contributions to shared costs.  (As a general comment, we believe that, 
except in the case of the smallest and simplest commonholds, directors will need professional 
advice from managing agents/accountants in connection with the running of the commonhold 
and in relation to setting an appropriate reserve fund).

Consultation Question 59 - Paragraph 10.96 

We provisionally propose that it should be possible to allocate to individual units within a 
commonhold different percentages that it must contribute towards different “heads” of cost. 

Do consultees agree? 

This makes sense.

We invite consultees’ views as to whether each commonhold should have total flexibility in how 
different costs are allocated, or whether there should be any limitations on their ability to do so. 

We believe there should be a right for a unit holder to seek a variation of the cost allocation 
and of the percentage allocation where they are manifestly unfair, perhaps by application to 
the Tribunal. 

Consultation Question 60 - Paragraph 10.100 – 10.103 

We provisionally propose to retain the possibility of varying the percentage of expenditure 
allocated to each unit, by amending the CCS by special resolution. 

Such amendments would remain subject to a unit owner’s right not to have a significantly 
disproportionate amount of the contributions to shared costs, or the reserve funds, allocated to 
his or her unit. 

Do consultees agree? 

10.100 We believe there should be an overriding right to apply to the Tribunal for a 
determination as to the fairness of the allocation. 

We invite consultees’ views as to whether: 

 it is likely to be fair and workable to consider any proposed variations to contributions to 
shared costs, and the reserve funds, on the basis that the originally allocated percentage 
was fair; and 

 safeguards need apply only if the allocated percentage is altered. 

10.101We do not agree with this – we have seen leasehold flat schemes where the initial 
calculation of the percentages was unfair but, on the authority of Morgan v Fletcher, it would 
not be possible to apply under the Landlord and Tenant Act 1987 to have them varied except 
when the total percentages do not add up to 100%.  We would not like to see this situation 
replicated for commonholds. 

We invite consultees’ views as to whether internal floor area would offer a satisfactory default 
basis on which to allocate financial contributions in purely residential commonholds. 
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10.102 It is a good starting point but may not be suitable for all – the owner of a large 
basement unit with separate access may not want to pay a floor area percentage for all 
services although we appreciate that could be addressed by excluding any liability to 
contribute to specified services. 

We invite consultees’ views as to whether internal floor area would offer a satisfactory default 
basis on which to allocate financial contributions in commonholds which include (a) commercial 
and residential units and (b) commercial units of different kinds. If not, we invite views on 
alternative methods. 

10.103 Internal floor area is unlikely to be a good basis for allocating service charge 
responsibility in mixed use circumstances in all cases. Some uses might be much heavier on 
use of common areas and services than others. 

Consultation Question 61 - Paragraph 10.118 

We provisionally propose that the current scheme for the issue of a Commonhold Unit 
Information Certificate (“CUIC”) on the sale of a unit should in its essentials be retained. 

Do consultees agree? 

10.118 Yes.

We invite consultees’ views as to whether the possibility of further contributions (emergency 
contributions, or contributions to the reserve fund or funds) falling due after the issue of a CUIC 
is likely to present practical problems to conveyancers. 

10.119 Contractual protections can be included in the contract but if a significant further 
contribution was required it might be difficult to recover what was due from the seller once 
completion had taken place unless a retention had been made. 

We provisionally propose that, once a CUIC has been issued, an incoming unit owner should not 
be liable for further contributions which fall due, unless the commonhold association or its 
agent has notified the current owner’s conveyancers of the further liabilities. 

Do consultees agree? 

10.120 That is a reasonable protection for the buyer, but who is then going to be 
responsible for any amount which is not recoverable from either the buyer or the seller – the 
other unit holders?  We imagine there will be many occasions when a commonhold 
association or its agent will overlook the need to make this notification, especially in the case 
of a large commonhold. 

We provisionally propose that the maximum fee for a commonhold association to issue a CUIC 
should be set by regulation, and kept under review. 

Do consultees agree? 

Agreed

We invite consultees’ views as to whether the lack of any sanction or convenient remedy for the 
failure on the part of the commonhold association to issue a Commonhold Unit Information 
Certificate within the prescribed 14 day period is likely to cause problems in practice. 
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10.122 We believe buyers may refuse to proceed unless and until a CUIC has been 
produced. 

We further invite consultees’ views on how best this may be resolved. 

10.123 It is difficult to see an obvious way of dealing with this without risking an approach 
which amounts to taking a sledgehammer to crack a nut.  It would be futile to impose 
penalties on the commonhold association.  Sanctions against directors would increase the 
anticipated difficulty of persuading people to take on that role.

We invite consultees’ views as to whether a Commonhold Unit Information Certificate should be 
conclusive once issued; or whether it should be possible for it to be amended if an error is 
spotted after it has been issued. 

10.124 Ideally CUICs should be conclusive as far as the buyer is concerned, to ensure 
commonhold associations are not careless when producing them, but who pays if a mistake 
is made – the other unit holders presumably.

We further invite consultees’ views on what problems would arise in practice if a Commonhold 
Unit Information Certificate could be amended; and on how these might be addressed. 

10.125 If amended before completion of a sale and appropriate contractual provisions had 
been included in the contract the necessary financial adjustments could be dealt with on 
completion.  If after completion and the adjustment is substantial, the buyer will have been 
deprived of the opportunity to make those adjustments and will be relying on trying to 
recover any that is due from the seller under contractual provisions.

CHAPTER 11 – RESPONDING TO EMERGENCIES 

Our overall comment is that we believe there will be few commonholds where the common 
parts offer acceptable security for a lender.  Also there can be difficulties in enforcing security 
over parts of a property because of the need to create cross rights between the sold and 
retained land. 

Consultation Question 62 - Paragraph 11.28 

We invite consultees’ views as to whether the need for unit owners to obtain the consent of 
their mortgage lender to support the commonhold association granting a fixed or floating 
charge is likely to be a significant difficulty in raising emergency funding. 

We consider the need for consent could be a significant difficulty.  Lenders would have to be 
convinced that granting consent would not adversely impact their security and that inability 
to raise funds could impact on the value of Units.  To get consent from all lenders could take 
a reasonable time, depending on how many there are.

If consultees consider that there might be difficulties, we invite views on what measures could 
be put in place to alleviate these difficulties, including whether the Tribunal should be able to 
override a mortgage lender’s refusal to give consent. 
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We believe that lenders would be concerned if the Tribunal has power to override their 
consent requirement.  Perhaps it would be more palatable if appropriate conditions were 
attached to the Tribunal’s power – something like the power only arising if 75% of lenders to 
unit owners had given consent, although that takes no account of variations in the loan to 
values ration among the various lenders.  (There would be additional complications for mixed 
use commonholds). 

Consultation Questions - 63 and 64 - Paragraph 11.36 – 11.40 

We provisionally propose that express provision should be made for a commonhold association 
to grant a floating charge. 

We provisionally propose that a charge over the common parts or a floating charge should only 
be able to be granted when either: 

 the unit owners unanimously consent to the charge: or 

 80% of the unit owners consent to the charge, and approval is obtained from the First-tier 
Tribunal (Property Chamber) or the Residential Property Tribunal Wales. 

We provisionally propose that it should be possible for a commonhold association (having 
obtained the requisite consent) to grant a charge over part of the common parts. Where such a 
charge is granted, the part of the common parts so charged may be registered with a separate 
title number. 

Do consultees agree? 

Subject to what has been said earlier where we point out some of the problems for lenders to 
developers, we agree with the proposals outlined in paragraphs 11.36 to11.40.  We do 
wonder if there should be some mechanism for determining that the part proposed to be 
charged is appropriate for that purpose having regard to the potential impact on the 
commonhold as a whole if enforcement was necessary – perhaps approval by the Tribunal. 

CHAPTER 12: THE BAN ON RESIDENTIAL LEASES – POSSIBLE 
EXCEPTIONS 

Introduction 

In addition to the two specific areas identified by the Law Commission where a relaxation of the 
rule prohibiting the grant of a lease of a commonhold unit for more than seven years is 
necessary, we believe that long leases need to be permitted in the following circumstances. 

Investment in social housing providers 

Pension funds and investors are investing in social housing.  The housing association cannot 
sell the freehold title to its housing stock so the investment is typically structured via a series of 
leases.  For example XYZ Pension Fund (XYZ) wishes to invest £50 million in the social 
housing sector.  ABC Housing Association Limited (ABC) grants XYZ a 40 or 50 year lease at a 
premium over its housing stock (or a proportion of it).  The lease may include 100 or more 
properties but each property will be registrable with a separate leasehold title at HM Land 
Registry.  XYZ then leases back the properties to ABC.  Those leases include an agreed ground 
rent that represents the return on XYZ’s investment.  The restriction on the grant of leases of 
commonhold units should not prevent the creation of these types of investment structures 
where the housing association owns commonhold units which is cannot, under it constitution 
dispose of by other means. 

Equity release products 
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Equity release schemes are used to generate funds from property.  One important equity 
release product is the home reversion plan (HRP). This allows a homeowner to sell the whole or 
part of their property to the reversion company. In return, the homeowner receives a lifetime 
lease of the property back from the reversion company.  The prohibition on the grant of leases 
of commonhold units would create considerable difficulties for these types of equity release 
scheme.  A key feature is that the lease is non-assignable and no rent is payable under it.  
These will, perhaps, be distinguishing features to enable an exception to be worded. 

Tax planning 

Under some HMRC-approved tax-planning schemes, parents may give the freehold of their 
house to their children and take a lifetime lease back paying a ground rent.  These types of 
scheme should not be prevented in relation to commonhold by the prohibition on the grant of 
leases.

Consultation Question 65 - Paragraph 12.30 

We provisionally propose making an exception to the prohibition on residential leases over 
seven years, and leases granted at a premium, for shared ownership leases which contain the 
fundamental clauses prescribed by Homes England in England or the Welsh Government in 
Wales. 

Do consultees agree? 

Yes. 

Consultation Question 66 - Paragraph 12.44 

We provisionally propose that in new commonhold developments, the model shared ownership 
lease should require the shared ownership leaseholder to comply with all terms of the CCS. 

Do consultees agree? 

In principle, yes but any concerns specifically raised by providers about this proposal during 
the consultation process will need to be considered carefully otherwise they are unlikely to 
adopt the commonhold model.  The key issue is whether providers who develop a block of 
flats (all of which will be sold on shared ownership leases or a mixture of share ownership 
leases and short term tenancies), will be prepared to do so on a commonhold basis if 
management and control of the block of flats is wholly within the residents’ control. Poor 
management by the residents would not only degrade the housing stock but also affect the 
reputation of the provider if it is seen as the developer of housing stock that poorly run  

We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold association in place 
of the shared ownership provider, apart from a decision to terminate, which should be 
exercised jointly with the provider. 

Do consultees agree? 

Yes but any concerns specifically raised by providers about this proposal during the 
consultation process will need to be considered carefully otherwise they are unlikely to adopt 
the commonhold model.  
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We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to challenge 
service charge costs or to be consulted on works and contracts exceeding a certain amount. 

Do consultees agree? 

Yes. The shared ownership leaseholder should not be in a better position than a commonhold 
unit owner in a development.  

We provisionally propose that, in new commonhold developments, on purchasing 100% of the 
value of the commonhold unit, the shared ownership leaseholder should be transferred the 
commonhold title of the unit and should become a member of the commonhold association. 

Do consultees agree? 

Yes. 

Consultation Question 67 - Paragraph 12.49 

We provisionally propose that in a building which has converted to commonhold, the shared 
ownership provider should have voting rights in the commonhold association. Delegation of 
voting rights to the shared owner will be possible on a voluntary basis, but not mandatory. 

Do consultees agree? 

On balance, yes but there is an argument that, subject to the points made in our response to 
question 12.44, the occupants of the flats should be responsible for management of their 
properties regardless of whether it is a new commonhold or a conversion.  The comments in 
paragraph 12.34 of the consultation paper apply equally to share ownership leases in a 
commonhold conversion as they do to a new commonhold.  

We provisionally propose that, in a building which has converted to commonhold, the 
staircasing provisions of any existing shared ownership leases should continue to operate in the 
same way. On staircasing to 100%, the shared owner will therefore remain a leaseholder. 

Do consultees agree? 

Yes. 

We provisionally propose that after having staircased to 100% of the value of the leasehold flat, 
the shared ownership leaseholder should have a statutory right to purchase the commonhold 
unit and become a member of the commonhold association. 

Do consultees agree? 

Yes. 

Consultation Question 68 - Paragraph 12.58 

We invite consultees’ views as to whether an exception to the ban on residential leases over 
seven years is needed to accommodate better community land trusts and co-operatives within 
the commonhold model. 

We do not have sufficient expertise in dealing with community land trusts and co-operatives 
to answer this question 
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Consultation Question 69 - Paragraph 12.67 

Aside from shared ownership leases, community land trusts and housing cooperatives, are 
consultees aware of any other forms of affordable housing which it is not possible, or would be 
difficult, to accommodate in the current commonhold system? 

No. 

Consultation Question 70 - Paragraph 12.79 

We provisionally propose that an exception to the prohibition on residential leases of over seven 
years or granted at a premium should be made for lease-based home purchase plans regulated 
by the Financial Conduct Authority. 

Do consultees agree? 

Yes. 

Consultation Question 71 - Paragraph 12.84 

We provisionally propose that customers of lease-based home purchase plans in new 
commonhold developments should not have the same statutory rights as other leaseholders to 
challenge service charge costs or to be consulted on works and contracts exceeding a certain 
amount. 

Do consultees agree? 

Yes, for the same reason given in our response to question 12.46. 

Consultation Question 72 - Paragraph 12.89 

We ask consultees for their views and experience of how the relationship between a bank and a 
customer who is purchasing property through a lease based home purchase plan is, or can be, 
preserved following a collective enfranchisement. 

We do not have the relevant experience to answer this question. 

CHAPTER 13: RESOLVING DISPUTES AND THE PROTECTION OF 
MINORITY INTERESTS WITHIN COMMONHOLD 

We have not responded to these questions.

CHAPTER 14 - ENFORCEMENT 

Consultation Questions 83 - 86 - Paragraph 14.31 

We consider that the enforcement proposals lack “the teeth” of the leasehold system.  We 
are aware of the negative image of forfeiture in a long lease scenario but with notice 
provisions and relief from forfeiture available we consider that it provides the certainty of 
resolution not found in the proposals put forward.
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Consultation Question 85 - Paragraph 14.59 

We provisionally propose that a commonhold association should have an automatic statutory 
charge over commonhold units for the payment of commonhold costs. 

We provisionally propose that if the commonhold association has an automatic statutory charge 
over commonhold units for the payment of commonhold contributions, this charge should take 
priority over all other charges (such as a mortgage over the property). 

Do consultees agree? 

We do not agree. Whilst the paper confirms that the lender’s security will not be at risk of 
forfeiture where there is a commonhold lenders will want to ensure that they do not lose 
priority.  In leasehold scenarios lenders have developed a number of ways to protect their 
position on a forfeiture scenario over time.  With this proposal lenders will want to ensure 
that their position is not undermined under a commonhold scheme.

CHAPTER 15 – VOLUNTARY TERMINATION OF COMMONHOLDS 

Consultation Question 87 - Paragraph 15.88 

We provisionally propose that voluntary termination of a commonhold should be possible with 
either: 

 unanimous support; or 

 the support of 80% of the available votes plus the approval of the court. 

Do consultees agree? 

No. We consider that, with some specific exceptions, voluntary termination of a commonhold 
should only be possible with unanimous support. In our view, forcing a unit owner to give up 
their legal interest in the property against their will, particularly when they are owner 
occupiers, cannot be justified. One criticism of leasehold ownership (para.1.16 of the 
consultation paper) is that “leasehold owners often do not have the same control over their 
homes as freehold owners”. But we would argue that a regime under which a unit owner 
may be deprived of their home or property without their consent, at any time and through no 
fault of their own, does not provide more control but on the contrary puts the owner in a less 
secure and more vulnerable position.  There will be different types of unit owners with 
different priorities.  For example in the event of a lucrative redevelopment opportunity, unit 
owners who own as an investment may want to terminate and sell to make a profit, while 
unit owners who occupy as their home might prefer to stay at all costs. The former should 
not have the right to override the latter and requiring the approval of the court is not an 
adequate solution.  

In our view, voluntary termination with anything less than unanimous support should only be 
possible where units have become incapable of occupation, for example because of 
destruction by fire. 

We provisionally propose that on an application for voluntary termination the court should have 
discretion to decide whether to allow the voluntary termination to take place, as well as the 
terms on which it may do so. 

Do consultees agree? 

Yes.  
We consider that it is very important that the court should have the discretion to weigh in the 
balance the views and interests of the dissenting minority.  
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If the court has discretion as to whether to allow voluntary termination, We invite consultees’ 
views as to the following issues: 

 whether it would be useful to include factors to guide the court’s discretion; 

 whether the factors mentioned in paragraph 15.52 should be taken into account; 

 whether the court should be directed to consider the amount of support there is for 
voluntary termination over and above the 80% required; and 

 whether others should also be included. 

Yes we consider that it would be very useful to include guiding factors for the court in the 
exercise of its discretion including those in paragraph 15.52, although some of these may be 
less relevant if the suggestion in our response to the first part of this question is adopted. 
The court should also have the discretion to take other factors into account if it considers it 
just and equitable to do so in the circumstances of the case.

We invite consultees’ views as to whether increasing the role of the court would sufficiently 
address the issue of the final terms of the termination statement not being acceptable to those 
who supported the termination resolution. 

In our view the unit owners who originally supported the termination resolution should have 
the opportunity to withdraw their support both during the hearing and also within a limited 
period after the court has made an order if the final terms of the termination statement are 
not acceptable to them.

We provisionally propose that an application for voluntary termination should be heard by the 
court (rather than by the First-tier Tribunal (Property Chamber), or in Wales the Residential 
Property Tribunal Wales). 

Do consultees agree? 

Yes. We consider that the issues at stake are of sufficient gravity to warrant this.

Consultation Question 88 - Paragraph 15.93 

We provisionally propose that where a commonhold is divided into sections, any vote on 
voluntary termination would need to be taken in sections, and whether it was unanimous or 
received at least 80% support would have to be determined by section. 

Do consultees agree? 

Other. Determination by section would be workable in principle when each section is in a 
separate building but we consider that it could be problematic and very complicated where 
the sections are within the same building.  For example looking at figure 18 on p.126 of the 
consultation paper, if the commercial section on the lower floors of the building voted for 
voluntary termination but the upper residential section did not, we cannot see how that 
would work in practice.   ote that where this is the proposal it should happen together rather 
than two separate consecutive events to ensure that there is no possible time in the middle 
where there is no commonhold.

Where a commonhold is not divided into sections, we provisionally propose that it should be 
possible for part of the commonhold to be reconstituted following voluntary termination. 

Do consultees agree? 

Yes. This would help make Commonhold more flexible and versatile and therefore more 
commercially attractive.  
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We provisionally propose that reconstitution should require 100% support of the unit owners in 
the part to be reconstituted, or at least 80% support and an application to the court. 

Do consultees agree? 

Yes. In our view the concerns we have expressed in answer to question 87 about only having 
80% support are less relevant in this context.  

Consultation Question 89 - Paragraph 15.96 

We provisionally propose that if any statute provides that a landlord should be entitled to 
recover possession of a property if he or she can prove an intention to demolish or reconstruct 
the building, such a requirement should also be satisfied if it can be proved that the 
commonhold association has that intention. 

Do consultees agree? 

Yes. This makes sense

We invite consultees’ views as to what further provision, if any, should be made to address the 
position of tenants on voluntary termination of the commonhold. 

In the case of short term tenants, for example under assured shorthold tenancies, their rights 
would need to be brought to an end in the same way as they are now before a commonhold 
could be terminated voluntarily.  
If the proposals to permit a limited number of exceptions to the ban on leases of more than 
seven years- for example in a shared ownership context – are adopted, the rights of the 
tenants under such leases would be more extensive and they would need to be included and 
taken into account in the voluntary termination process.

Consultation Question 90 - Paragraph 15.101 

We provisionally propose that it should be clarified that mortgage lenders and other secured 
lenders will retain their secured interest in the commonhold units until the commonhold in its 
entirety is sold. 

Do consultees agree? 

Yes. We agree – the more that can be done to make mortgage lenders comfortable with the 
concept of commonhold the better, as their support is crucial to its success. 
The same clarification should also be extended to lenders who have taken security over the 
assets of the commonhold association.

We provisionally propose that mortgage lenders and other secured lenders should automatically 
have legal standing to make applications to the court during the termination process with a 
view to protecting their interests. 

Do consultees agree? 

Yes. As mentioned above, the more that can be done to make mortgage lenders comfortable 
with the concept of commonhold the better, as their support is crucial to its success.

We provisionally propose that it should be made clear that, if a unit is subject to negative 
equity, any shortfall should be met personally by the owner of the unit, and should not be 
covered by other unit owners. 

Do consultees agree? 



London Property Support Lawyers Group 36 Legal.67249584.9/APYK 

Yes. That should not be controversial as it mirrors the current position.

We invite consultees’ views as to any other ways in which the interests of mortgage lenders and 
other secured lenders may require protection on the voluntary termination of a commonhold. 

There should be a statutory requirement that notice of a proposal for the voluntary 
termination of commonhold and advance notice of any related meetings and proceedings 
must be given within a specified time to all affected mortgage lenders and other secured 
lenders to ensure that they have sufficient notice to exercise their statutory and contractual 
rights, if they choose to do so. For example a lender may under the terms of its charge over 
a commonhold unit reserve the right to vote in place of the borrower in relation to a proposal 
for voluntary termination.

Consultation Question 91 - Paragraph 15.117 

We provisionally propose that the CCS should not be required to specify the share of the 
proceeds of termination that each unit owner is to receive on termination. 

Do consultees agree? 

In our view the CCS should be required to set out basic principles/ assumptions as to how 
the share of each unit owner in the proceeds of termination should be ascertained. Leaving 
this to be decided at the point when a termination has been proposed would, in the real 
world (a) be highly likely to create tensions if not arguments between neighbours, particularly 
if the proposal to terminate is already controversial; and (b) potentially take much longer.

We provisionally propose that it should be possible for the unit owners to specify the share of 
the proceeds of termination that each unit owner is to receive on termination (or some method 
of ascertaining it) in the CCS. 

Do consultees agree? 

Yes. We agree that it should be possible for the unit owners to specify in the CCS the share 
of the proceeds of termination that each unit owner is to receive on termination. However as 
pointed out in the consultation paper (para. 15.106), the longer a commonhold endures, the 
less likely it may be that the predetermined shares will be appropriate. We would therefore 
prefer to see  principles/assumptions in the CCS as to how the share of each unit owner 
should be ascertained at the appropriate time (see above) and a requirement that in the 
absence of agreement, the matter should be referred to an independent valuer (much the 
same as rent review provisions in a lease).

We provisionally propose that the power to decide an application to disapply a provision in the 
CCS which determines the distribution of proceeds of sale on termination should lie with the 
Tribunal. 

Do consultees agree? 

Yes. We agree that the power to do this should rest with an external independent entity and 
that the Tribunal would be the most appropriate in the first instance.

We invite consultees’ views as to whether: 

 guidance should be provided to the court or Tribunal as to how it should exercise its 
discretion; and 

 if guidance should be provided, what factors the court or Tribunal should take into account. 
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Yes guidance should be provided to the court or the Tribunal as to how it should exercise its 
discretion and we agree with the factors to be taken into account suggested in para. 15.108 
of the consultation paper

We invite consultees’ views as to whether: 

 the existing rules of the Insolvency Court would be adequate to deal with valuation issues 
which arise on the voluntary termination of a commonhold, or need to be supplemented by 
Commonhold Insolvency Rules; 

 all issues involving the valuation of commonhold units on termination should be referred to 
the Tribunal (and, if so, whether that would cause any unnecessary delays); 

 if valuation issues are referred to the Tribunal, the Tribunal should be able to appoint a 
single valuer. 

As we are not insolvency experts we cannot comment on 1. As to 2. and 3., these proposals 
sound sensible but please also see our suggestion above about the appointment of an 
independent valuer under the CCS. 

We provisionally propose that, if a commonhold is substantially destroyed, but remains solvent, 
for the purposes of the termination statement, the units should be valued on the basis of the 
best estimate that can be made of their pre-damage value. 

Do consultees agree? 

Yes. We agree given that this valuation exercise is merely to establish the relative values of 
each unit for the purposes of calculating each unit holder’s share of the sale/insurance 
proceeds.  

We invite consultees’ views as to any other issues that might occur in the valuation of units if all 
or some of them have been partly or entirely destroyed. We also invite any suggested solutions. 

No comment as we consider that this is a question for valuers (which we are not). 

Consultation Question 92 - Paragraph 15.126 

We provisionally propose that if the process of voluntary termination should begin, but it should 
subsequently turn out that the commonhold is in fact insolvent, the same protections should be 
given to the assets of the individual unit owners as would have applied if the process had 
begun as an involuntary insolvency. 

Do consultees agree? 

Yes.  We are not insolvency experts but based on your summary of the position in the 
consultation paper to the effect that in this situation, only the assets of the association itself 
would be available to the liquidator and the unit holders would retain the value of their own 
units, this sounds fair and would be of comfort to a unit holder’s secured lender.  

We invite consultees’ views as to whether the value of the individual units should be preserved 
for the unit owners if the commonhold is substantially destroyed; and, if so, how this can be 
achieved. 

No comment.
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Consultation Question 93 - Paragraph 16.6 

We invite consultees’ views as to whether, and how, any aspects of our provisional proposals to 
reform the law of commonhold will affect the position of existing owners of commonhold units, 
either positively or negatively. 

We do not have any information on this.

Consultation Question 94 - Paragraph 16.9 

What advantages do you think commonhold could offer over leasehold? 

The two key advantages that commonhold offers over leasehold is that it enables freehold 
ownership of flats and that no ground rent is payable.  However, if the Government abolishes 
ground rents (or caps them at £10 pa, which is the current proposal), the second advantage 
largely disappears. 
There is also a theoretical advantage that the block of flats will be run by the group of people 
who (individually) own the flats and there is no “them and us” division between the landlord 
and the tenants.  However, we are not sure that management by a residents’ management 
company is always as harmonious as one might wish.  Look, for example, at the recent case 
of Stemp v 6 Ladbroke Gardens Management Ltd [2018] UKUT 375 (LC) where the judge 
said: 
https://www.bailii.org/uk/cases/UKUT/LC/2018/375.html
10.  There were various causes of argument and dispute between the respondent and the 
appellants (and their predecessor in title) which appear to have diverted attention 
temporarily from the carrying out of works.  For the purposes of the present proceedings it is 
merely necessary to note that (putting it at its lowest) each party has criticisms of the 
conduct of the other party and considers the other party to have acted unreasonably.  As a 
result of this, as is revealed in the following paragraphs, there has unfortunately arisen 
substantial litigation between the parties thereby involving the expenditure (by each party 
separately) of more in legal fees than the total amount that was originally sought to be 
recovered from the appellants as their contribution towards the costs of the necessary 
works.  I was told in the course of the proceedings that there had been attempted mediation 
proceedings which had not borne fruit. Each party remains critical of the other. Each party 
stands on whatever may be their legal rights and requires determination of the present 
dispute.  

Consultation Question 95 - Paragraph 16.12 

We ask consultees to provide us with information about the time spent in reading through and 
considering the terms of leases of residential flats: 

 when acting for a prospective purchaser; 

 when acting for a prospective purchaser and mortgage lender; 

 when acting for a mortgage lender on a re-mortgage; 

 when some dispute arises within a leasehold block of flats as to responsibility for repairs and 
maintenance, calculation of the service charge, and similar disputes. 

In each case we also invite consultees to give us some idea of the cost that would thereby be 
incurred to the client. 

We further invite their views as to whether time is likely to be saved in reading through and 
considering the terms of the parts of the CCS which may be varied. 

We invite consultees to share with us their experience of commonhold-type arrangements in 
other countries. Is there scope for savings of time to be made? If so, what would be the 
estimated time saved on a typical transaction? 
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We have not had the opportunity to gather the evidence required to answer this question.

Consultation Question 96 - Paragraph 16.18 

We ask consultees to provide us with information about the prevalence of, and costs incurred 
in, disputes caused by the terms of one or more residential leases being inconsistent with the 
terms of another lease (or other leases) within a building or development. We further invite 
their views as to whether our provisional proposals for commonhold will reduce the scope for 
costs to be incurred in interpreting a commonhold community statement. 

We do not believe that there are likely to be contradictions between leases in modern 
purpose-built blocks of flats.  The majority of cases in which problems have occurred are in 
conversions of houses into a number of flats.  We do not believe that commonhold would be 
adopted for those types of flats. 

Consultation Question 97 - Paragraph 16.20 

We ask consultees to provide us with information about the sort of difficulties that can arise 
owing to the difficulty in varying and updating the terms of leases: 

 if the leases are varied as a conveyancing transaction which does not give rise to a dispute; 
and 

 if the leases are varied as a result of an application to the Tribunal (whether the application 
was made because it was contested, or because it was the most convenient way of 
implementing the variation). 

If you have figures – whether they relate to the costs incurred, or the amount of time spent – 
then please let us have them. 

We further invite consultees’ views as to whether our proposals regarding the amendment of 
local rules by resolution of the commonhold association will reduce the costs which are 
incurred, when compared with the costs incurred under (1) or (2) above. 

We do not have any information.

Consultation Question 98 - Paragraph 16.26 

We invite consultees to provide us with information about costs generated by service charge 
disputes. We further invite their views as to whether, and by how much, our provisional 
proposals for commonhold will reduce the incidence of disputes and the costs that will be 
incurred in equivalent disputes over contributions to shared costs. 

We think the comparison should be with leaseholder-controlled landlords as mentioned in 
para 16.24, not with third party landlords.  We do not see why commonhold has anything 
more to offer, given that the costs will be agreed in each case by an organisation that 
represents the tenants.  Please see our response to question 94 and the extract from the 
case we have quoted there. 

Consultation Question 99 - Paragraph 16.29 

We invite consultees to provide us with information about costs generated when forfeiture 
proceedings need to be used to enforce payment of service charges. We further invite their 
views as to whether our provisional proposals for commonhold will reduce the costs that will be 
incurred if a commonhold association needs to seek an order for sale. 
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We do not have any information.  

Consultation Question 100 - Paragraph 16.32 

We invite consultees’ views as to: 

 whether cases before tribunals are likely to prove more or less expensive than similar cases 
before courts; and 

 whether (apart from service charge disputes, which we have already addressed in 
Consultation Question 98) there appears to be more or less scope for disputes within 
commonholds which result in litigation, when compared with leasehold developments. 

We do not have any information.  

Consultation Question 101 - Paragraph 16.34 

We are provisionally proposing several new grounds upon which it would be possible for 
someone to make an application to the Tribunal. We invite consultees’ views as to: 

 what they consider that the likely impact of these will be on the number of applications made 
to the Tribunals; and  

 whether any particular proposals are likely to result in a large number of new applications 
being made. 

We do not have any information.  

Consultation Question 102 - Paragraph 16.35 

We invite the views of consultees as to how any other aspects of our provisional proposals for 
reform of commonhold will affect the position of future owners of commonhold units, either 
positively or negatively. 

We do not have any information.  

Consultation Question 103 - Paragraph 16.38 

We ask consultees to provide us with any information that they may have of: 

 examples of planning agreements which are practicable under leasehold but which would not 
appear to be feasible under our reinvigorated model of commonhold; and 

 services within leasehold developments which are being provided at the residents’ expense, 
but which, if the development had been set up on a commonhold basis, would have been 
provided, if at all, at public expense. 

We are aware of a new development of houses in Hampshire that has been developed on the 
basis that the house owners pay a “service charge”, and this will include the costs of 
maintaining the roads and street lights.  The developer has not made arrangements for them 
to be adopted by the highways authority.  We believe that this may be becoming increasingly 
common. 
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Consultation Question 104 - Paragraph 16.41 

We ask consultees to provide us with any evidence they have of management difficulties which 
may arise where a leaseholder-controlled company is the landlord of (or responsible for the 
management of) commercial units; and whether this has affected their rental or capital value. 

We do not have any information

Consultation Question 105 - Paragraph 16.43 

Which of the following statements best reflects your views on the provisional proposals in this 
Consultation Paper? 

 If these proposals are adopted, then developers will be willing to use commonhold for a 
substantial number of developments. 

 Even if these proposals are adopted, developers will not be willing to use commonhold 
unless Government introduces financial incentives for them to do so, either directly by 
offering financial incentives for the developers, or indirectly, by offering incentives for 
purchasers of commonhold units. 

 Even if these proposals are adopted, and financial incentives are given, developers will not 
use commonhold for developments unless they are prohibited from selling flats on a 
leasehold basis and they are thus forced to use commonhold. 

We are not able to answer this question.  There is an obvious “chicken and egg” situation 
here.  Commonhold cannot become popular until developers start to sell commonhold flats.  
But developers are not going to sell commonhold flats until there is a demand for them.  We 
do not know how this can be resolved.  It will be helpful if the Government caps ground rents 
at £10 as it is promising to do, as that will remove one incentive for developers to continue 
selling leasehold flats (which is the ability to sell the ground rent stream separately).  But 
even if ground rents are capped, developers need to be able to sell the flats quickly (so as to 
repay their borrowings, or to reuse the money in the next project), and if there is a general 
reluctance in the market place to buy commonhold flats, developers will keep selling 
leasehold flats.  It is unclear how this circle can be unlocked.  Perhaps one developer will 
take the plunge, and commonhold flats will be seen to be not just acceptable but desirable.  
At that point, other developers will follow. 

But for this to happen, the views of lenders will be key.  It is vital that lenders as a group 
become comfortable with commonhold as security.  It will not be acceptable for different 
lenders to take different views about whether they will lend on the security of commonhold, 
and it is particular egregious for individual lenders to require individual conveyancers (acting 
for buyer and also for lender) to say whether or not commonhold in principle is acceptable 
security.  Obviously the conveyancer needs to check that the commonhold has been correctly 
created and documented, and point out any specific concerns, but it should not be the 
conveyancer’s responsibility to advise on the principle of whether commonhold is acceptable.

Consultation Question 106 - Paragraph 16.48 

We invite consultees’ views as to: 

 what issues prevent the uptake of commonhold; and 

 what could or should be done to promote the adoption of commonhold. 
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We invite consultees’ views as to the extent to which the suggestions for the invigoration of 
commonhold set out in paragraph 16.47 above, and any other suggestions that they may make, 
are likely to result in commonhold being used instead of leasehold. 

There are 5 key pervasive elements to the successful take-up of commonhold:

 Cost – conveyancing/company set up costs, management and administration costs, costs 
of amendment in the future, costs to consumers in plot conveyancing – In our view these 
will all be greater than standard leasehold schemes. 

 Complexity – commonhold will be harder to structure and set up/get it right at the 
beginning; management and delivery (particularly on larger schemes) will be difficult and 
arguably impenetrable to the average occupational occupier, and the complexity is not 
driven by necessity but because of the limitations of the commonhold structure; clearly 
commonhold cannot be rendered down to “leasehold lite”, but it will have to be heavily 
massaged to work for phased developments and consortium developments of larger 
schemes for no apparent benefit to the consumer occupiers. 

 Clarity – will this be harder for consumers to understand, will they actually 
understand/does it actually make anything better for the standard consumer owner 
occupier? 

 Compliance – issues and costs and monitoring, including: planning (issues around s106 
compliance of CA land is drawn down on larger schemes with phased developments for 
example), who will be checking that the CCS is compliant, funders will just be expecting a 
sign off from their lawyers in company documents as well as land documents, increasing 
costs of accessing finance (for developers and occupiers) etc. 

 Convenience – if the current system works (albeit with a few changes (following the 
recent consulations); there will need to be a reason for developers and funders (so 
ultimately consumers) to move to the new arrangement, and it will need to be 
better/cheaper/quicker and fundable/deliverable for that to happen; this leans to the 
simpler residential schemes rather than anything else, and any tenure structure needs to 
work for the quiet majority not just the vociferous or disenfranchised few. 

Give the above our view is that at present the commonhold proposals are not fit for purpose.  
The Law Commission proposals whilst making an excellent start at addressing the 
shortcomings of the current legislation do not consider the concerns of developers lenders – 
and without their endorsement it is hard to see any take up.  At this stage we would not be 
able to endorse or encourage commonhold. 

Consultation Question 107 - Paragraph 16.51 

We invite consultees’ views as to whether a reformed commonhold regime should treat 
particular issues differently in England and in Wales. Consultees are welcome to share their 
views as to this point here, or in response to questions which we ask throughout the 
Consultation Paper about particular issues.  
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We see no reason why commonhold should be implemented differently in Wales as opposed 
to in England.  Our understanding is that the Welsh Assembly Government (“WAG”) has 
jurisdiction over residential landlord and tenant law and stamp duty land tax (which is called 
land transaction tax in Wales).  However, the WAG does not have jurisdiction over 
conveyancing law – and commonhold is effectively part of conveyancing law.   

In addition, we believe that it would cause additional complications for practitioners if 
commonhold differed (even slightly) between England and Wales.  Asking practitioners to 
learn two new systems of law would not be reasonable. Simplifying residential conveyancing 
is one of the aims of the introduction of commonhold. 
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Law Commission Consultation 

Reinvigorating commonhold: the alternative to leasehold ownership 

Response of Long Harbour Limited and HomeGround 

Our Response 

We welcome the publication of the Law Commission consultation, Reinvigorating commonhold: the 
alternative to leasehold ownership (the Consultation) and the opportunity to respond. 
 
We have submitted this response and appendices by email to propertyandtrust@lawcommission.gov.uk  
in pdf format.  
 
We have also surveyed managing agents with whom we work on leasehold developments (the 
“Managing Agent Survey”) which is included at Appendix 3. Between them, the fifteen respondents 
who answered the question manage approximately 400,000 units across the country. 
 
This response is structured as follows: 
 

1. Introduction 

a. About Long Harbour and HomeGround 

b. Summary 

2. Objectives and concerns in the context of leasehold reform 

a. Objectives 

b. Concerns 

c. Commonhold in the context of leasehold reform 

d. Problems shared between commonhold and leasehold 

e. Overseas comparisons 

f. Complexities of introducing commonhold to a leasehold market  

3. Responses to the Consultation 

4. Appendix 1 – Comparisons with commonhold-equivalent tenures 

5. Appendix 2 – Appropriate use of forfeiture 

6. Appendix 3 – Managing Agent Survey: Summary Responses 

1. Introduction 

a. About Long Harbour and HomeGround 

Long Harbour is a residential real estate investment manager that invests in high quality, asset-backed 
opportunities. On behalf of its clients, Long Harbour has invested in UK ground rent portfolios valued in 
excess of £1.6bn, comprising over 160,000 leasehold properties, including some specialist age-
restricted retirement housing. The funds invested are provided by regulated UK pensions and insurance 
companies and the income derived from the ground rents is used to service the retirement income of 
many thousands of pensioners. Long Harbour is regulated by the FCA, is an active member of the 
British Property Federation and a member of the UK Apartment Association. Long Harbour is also a 
significant investor in the UK PRS/BTR sector, providing over 1,250 houses and flats to the private 
rental market. 

The residential ground rent portfolios acquired as investments for Long Harbour’s clients are managed 
by Long Harbour’s associated company Homeground Management Ltd (“HomeGround”), a 
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professional ground rent asset manager. It is now the second largest manager of freeholds in the UK 
with overall responsibility for approximately 160,000 leasehold properties. HomeGround’s services as 
an asset manager include the collection of ground rent, handling consents and administering the 
formalities contained in leases and other title documents relating to re-sales of the properties on behalf 
of its landlord client companies. It employs qualified and experienced professionals across a number of 
service teams to assist residential leaseholders with a range of queries they have in relation to their 
leases and properties.  

HomeGround’s services are subject to a Government approved consumer redress scheme, The 
Property Ombudsman, to which any of our customers can refer their complaints or concerns if they 
believe they have not been treated fairly or properly. HomeGround administers ground rent accounts 
and provides other property related services covering some 83,000 customers. In 2018, 146 complaints 
were logged by HomeGround. Of these, the Ombudsman only received 20 customer referrals, of which 
three were investigated as the other 17 cases did not meet the criteria for them to investigate, and in 
only one case was a finding made against HomeGround. 

As Long Harbour and HomeGround act for the same client investors, we are responding jointly. We 
have focussed our response on those questions that we consider are directly relevant to the landlord 
functions and role within the home buying and selling process. 

b. Summary 

The Government’s and the Law Commission’s priority should be to solve identifiable problems within 
the scope of leasehold, not create new problems by the creation of a new form of commonhold tenure. 
After reforms to leasehold are introduced, the majority of which we and the rest of the industry support, 
the concerns that homeowners have with leasehold will be resolved. Leaseholders’ other major concern 
regarding expenditure and service charges is also rightly in the process of being resolved with the work 
currently being carried out by MHCLG. Specific historic injustices, such as doubling ground rents and 
leasehold houses are legacy issues which should be and are being mitigated by those responsible. 
These issues will not be solved by the introduction of a new tenure. When leasehold is reformed and 
these problems resolved, commonhold begins to look like an expensive, academic solution in need of 
a problem. 

What emerges from the consultations that we have responded to is that there is a great deal of overlap 
between leasehold and commonhold and these should be thought of as part of a spectrum of tenures. 
As set out at paragraph 2(d) (Problems shared between commonhold and leasehold) below, the 
tenures share many of the same characteristics and problems; some of those problems, such as the 
quality of management (see our Managing Agent Survey in Appendix 3), may well be worse in 
commonhold. Studying overseas commonhold-equivalent tenures (see our analysis at Appendix 2) 
and the realities on the ground, it is apparent that commonhold, leasehold and their various overseas 
equivalents exist on a spectrum of overlapping tenure types, each with different advantages and 
disadvantages. Proposals to improve one tenure (for example by improving management) can apply to 
all tenures. It is easier and more cost effective to improve rather than to replace the existing tenure. 
Reform should be focussed on resolving these issues and improving outcomes; focussing on legal 
structures and treating them separately will miss the overarching imperative, which is to create a 
housing market fit for the 21st century. It is clear that one type of tenure should not be fetishised for 
public relations purposes at the expense of others.  

As professional freeholders will not be able to invest in commonhold developments due to the lack of a 
ground rent income, we consider that it would be of limited use to the Law Commission for us to respond 
in full to each of the technical questions in the Consultation. Our response is therefore limited in scope 
to: 

 Our objectives and concerns in the context of leasehold reform – highlighting the context 
of leasehold reform, overseas comparisons and those problems which are shared by 
commonhold and leasehold. Given the overlap of issues, we argue that it is better to see 
commonhold and leasehold as on a spectrum of property ownership; 
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 Situations where freeholders could find themselves in ongoing proximity to a 
commonhold association – given the complexity of the current leasehold market, we have 
examined the Law Commission’s proposals to identify those situations where freeholders will 
still be involved in a commonhold development in some way; and 

 Converting to commonhold – we have responded to the specific questions in Part II of the 
Consultation below. 

2. Our objectives and concerns in the context of leasehold reform 

a. Our objectives 

Our main objectives throughout the process of leasehold and commonhold reform are to ensure that: 

(1) the general public are provided with high quality homes and property management services;  

(2) concerns regarding long-leasehold are resolved in a way which do not undermine the 
usefulness and value of the tenure to the general public, developers and investors;  

(3) commonhold is improved so that it becomes a suitable tenure in specific situations such as 
community-led developments, or smaller and less complex developments of 10 units or fewer; 
and 

(4) comprehensive regulation for the industry is adopted under a Code of Practice (consistent with 
the Government’s approach to regulating managing agents), which is a cost-effective and time-
efficient way of delivering real long-term improvements to homeowners. 

To that end, the priorities for reform should be: 

 Improving the advice and information given to buyers about the obligations and costs involved 
in acquiring and owning a leasehold property; 

 Assisting leaseholders who currently own leasehold houses or leases containing onerous 
ground rent review terms; 

 Prohibiting the creation of new leasehold houses (subject to certain exemptions); 

 Eliminating the creation and marketing of onerous leases (i.e. those that stipulate aggressive 
ground rent reviews); 

 Establishing what we call a “Fair Ground Rent” across the industry, set initially at 0.1% of the 
original sale price, with a floor of £200, rising periodically in line with RPI (see our response to 
Question 13 for more detail);  

 Establishing an industry-wide Code of Practice which could be adopted into secondary 
legislation and enforceable by a new regulator, the establishment of which we would support. 
We are currently working with other stakeholders across the sector to do this and a draft of this 
has been provided to the Secretary of State, MHCLG and the HCLG Select Committee;  

 Introducing a more transparent and regulated approach across the sector to the provision of 
management of leasehold properties; and 

 Enhancing and improving existing right to manage legislation and industry practice.  

b. Our concerns 

We continue to work with MHCLG and the Law Commission to achieve these objectives. We remain 
concerned that: 

 Professional freeholders are potentially being ignored, with limited acknowledgement from 
Government as to the benefits of the presence of an institutional freeholder, or the unintended 
consequences should ground rents be reduced to £10 or a peppercorn; 
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 The language and tone of the Law Commission’s consultation documents is increasingly 
partisan and is expanding beyond a merely technical review of the law, accepting the premise 
(which we reject) that commonhold is inherently superior to leasehold;  

 Changing the predominant tenure in England and Wales from leasehold to commonhold will 
not fix problems such as managing communal services and finance, but it will create new levels 
of complexity and confusion in a sector which is already difficult for the lay-person to navigate. 
This will inevitably mean increased legal costs for leaseholders seeking advice on the myriad 
of tenures; 

 The Law Commission’s detailed proposals are impressive on paper but are overly complicated 
and unworkable in practice, particularly in relation to conversion and mixed-used schemes. 
Proposals to permit conversion to commonhold without unanimous consent means that a 
development could, in future, comprise of non-consenting leaseholders, non-qualifying tenants, 
freeholders forced into a leaseback arrangement, housing associations or the local council as 
landlords of non-qualifying tenants, commonhold unitholders, one or more commonhold 
associations and numerous sub-divisions to reflect different uses of parts of a block. The 
proposals are academic, convoluted and a recipe for chaos. Please see paragraph 2(f) 
Complexities of introducing commonhold to a leasehold market and our responses to 
Questions 4 and 5 of the Consultation below;  

 We fear that the Law Commission is trying to allow commonhold to ‘have its cake and eat it’, 
picking elements from different tenures from around the world, creating a hybrid tenure which 
tries to give unitholders all the rights and few of the responsibilities of owning a home by limiting 
liability to the commonhold association. As set out at paragraph 7.39 of the Consultation this is 
driven by a perceived need to make commonhold attractive so as to encourage leaseholders 
to convert to it. Leaseholders currently have the option of limiting their liability by incorporating 
a leaseholder-owned management company, but this exists in the context of a freeholder 
ultimately being responsible for the long-term stewardship of a development. Alternatively, 
incorporating a Freehold Management Company on collective enfranchisement currently offers 
leaseholders more protections in terms of limited liability than a commonhold association does. 
The Law Commission admits that, “in order to be an attractive proposition, the 
commonhold association will need to offer unit owners a comparable degree of limited 
liability as is provided to leaseholders who own their freehold via an FMC.” The Law 
Commission is thus engaged in a race to the bottom to shield homeowners from liability. 
However, without proper allocation of risk and liability, any initial attractiveness of commonhold 
will prove superficial, storing up long term liabilities which will ultimately have to be met by the 
Government or have serious detrimental effect on the commonhold unitholder. Ultimately, 
liability has to lie with the unitholder, as it does in other jurisdictions, where they are not 
protected by the limited liability of a company. Please see paragraphs 2(c)(6) No risk of 
forfeiture, 2(e)(5) Joint and Several Liability, our response to Question 15 and paragraph 
5 of Appendix 1 Joint and Several Liability; 

 As currently envisaged, commonhold will increase the risk of living in a block of flats: some 
unitholders will refuse to pay contributions, there are no effective and efficient remedies for non-
payment of contributions, contributions will not be paid in full and blocks will deteriorate. This 
impact will be delayed but significant. This will be particularly true in the case of emergencies, 
for example the replacement of cladding. To use one example from 2018: following the Grenfell 
Tower disaster, it was judged necessary to replace the Category 3 ACM cladding on a 
development in Liverpool and for there to be a waking fire watch before works were completed. 
The developer originally responsible for installing the cladding was dissolved in August 2014 
so there was no immediate recourse to pay for the works to be carried out. The institutional 
freeholder voluntarily provided a £750,000 interest free loan to ensure the works were carried 
out urgently, without making an immediate call on residents to provide funding through the 
service charge. Without this loan, residents would have been forced to leave the building and 
stay in temporary accommodation, incurring additional costs. Under commonhold, there is no 
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freeholder to provide this level of emergency support and the liability rests with commonhold 
unitholders. If the Law Commission does not want these risks to lie with the unitholder, then it 
is likely that, in a similar situation in the future, the Government would have to step in to 
guarantee the liabilities of the commonhold association; 

 People who do not wish to convert to commonhold should not have to do so. If leaseholders do 
not wish to convert – because they see that the problems in commonhold developments will be 
as bad or worse as in their leasehold development – their rights should be respected. In 
proposing thresholds less than 100%, the Law Commission has presented two consequential 
proposals (‘Option 1’ and ‘Option 2’) both of which create more problems than they solve. There 
is wide support among professionals that conversion should be unanimous. At the Law 
Commission symposium we attended on 12 February 2019, on a show of hands, a convincing 
majority supported the proposal that conversion should only be by unanimous consent, what 
we are calling ‘Option 3’. Please see paragraphs 2(f)(4) and 2(f)(5) and our responses to Part 
II of the Consultation below; 

 Introducing commonhold to an already fully advanced leasehold market where the promoters 
of commonhold (i.e. the Government) have a vested interest in its success is fraught with risk: 
either commonhold is a runaway success and remaining leaseholds decrease in value or 
commonhold is a failure and those who have converted to or bought new commonhold resent 
having been encouraged by the Government to do so;  

 There is a fundamental misconception of “them and us” as it applies in the leasehold sector. 
The relationship between freeholder and leaseholder is rightly heavily regulated and provides 
rules within which people can work. We argue that this relationship should be more and better 
regulated than it is now. On the other hand, the relationships between commonhold owners 
themselves will be personal and factional, with little scope for de-escalation. Please see 
paragraphs 2(c)(2) our response to Question 15 of the Consultation and paragraph 1 of 
Appendix 1 below; 

 Tenants in affordable housing are not given full consideration under the Law Commission’s 
proposals. As we discuss in paragraph 7 of Appendix 1, affordable housing is difficult to 
deliver in commonhold-equivalent tenures, and as we discuss at paragraphs 2(c)(2), even 
where it can be delivered, it creates a “them and us” conflict between the unitholders and the 
affordable tenants; 

 Perhaps because of its faith in commonhold, the Law Commission is not giving sufficient weight 
to the legitimate technical concerns we and others are raising with the operation of 
commonhold, which amount to a fundamental challenge to the workability of commonhold for 
large scale development; from experience with resident led management models; 

 Proposals are not evidence based and are unduly influenced by an inaccurate perception of 
the leasehold market and the scale of bad practice, such as onerous ground rent reviews. The 
Law Commission and the Government should provide an issues-based comparison between 
leasehold and commonhold, starting with the granular issues faced by homeowners and how 
these are addressed under different tenures, including current leasehold, reformed leasehold 
and when leaseholders have exercised their rights of collective enfranchisement. A detailed 
impact assessment should be done on the macroeconomic effect of removing a professional 
freeholder and the practical impact of proposals which may be ingenious on paper but will be 
unworkable in practice; 

 A significant and historic opportunity to improve on and simplify the complex and poorly drafted 
existing legislation relating to the areas currently under review, such as the Commonhold and 
Leasehold Reform Act 2002 and the Landlord and Tenant Act 1987, together with implementing 
a Code of Practice (with widespread industry approval) is being missed in favour of invigorating 
commonhold, a tenure with fundamental limitations for any developments above 10 units; and  
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 The consultations published by the MHCLG and the Law Commission are very broad in scope 
and often overlap. The consultations attempt to examine the different tenures in isolation – 
looking at structures rather than outcomes – whereas they should be focussed the issues and 
outcomes which are common to the whole spectrum of tenures and attempt to tackle the 
problems holistically. See paragraph 2(c) below.  

c. Commonhold in the context of leasehold reform 

The development of commonhold should not be looked at in a vacuum but as part of a spectrum of 
tenures. When reformed commonhold is eventually introduced, it will be into a market dominated by 
leasehold, a tenure which is itself undergoing significant and welcome reform. These reforms seek to 
address the well-known limitations of leasehold. We are confident that these reforms, coupled with an 
industry Code of Practice which we have consistently supported, can overcome concerns in relation to 
leasehold. Indeed, many of the problems and proposed remedies applicable to leasehold, for example 
in relation to self-management of developments, are the same for commonhold. On the other hand, 
commonhold has one fundamental flaw which cannot be remedied, namely the absence of a freeholder 
looking after the long-term interests of the development and has the ability to step in when things go 
wrong. The priority should be to solve identifiable problems with leasehold, not create new problems by 
creating a new form of commonhold. 

There is an understandable lack of trust on the part of leaseholders towards those they feel have rigged 
the system against them and because the law is complex. Stakeholders in the housing market, including 
Long Harbour and HomeGround, acknowledge that certain practices in the sector have had a negative 
impact on consumers and we are committed to supporting efforts to reform the sector. In response to 
earlier Government and Law Commission consultations we have consistently made constructive 
proposals to that end, held meetings with Ministers, officials and MPs and attended roundtables hosted 
by the Secretary of State, the MHCLG and the Law Commission. From our discussions with other 
stakeholders, it is clear that the reforms which industry itself is proposing represent a significant 
evolution in the leasehold market. Moreover, it is also an evolution which is achievable within 
Government’s ambitious timescales, while limiting the risk of a multiple unintended consequences 
associated with radical reform. Our proposals represent an opportunity to enhance consumer protection 
as well as clarifying, consolidating and improving upon established legislation. 

In the summary paper to the Consultation, the Law Commission has identified the following particular 
advantages of commonhold, in contrast with the perceived problems of leasehold: 

1. Freehold ownership. Leasehold is seen as a wasting asset;  

2. Removing an “us and them” mindset; 

3. Self-management by flat owners. There is a desire for leaseholders to have more control over 
the management of the development;  

4. Standardisation of commonhold documentation;  

5. Flexibility to accommodate change; and 

6. No risk of forfeiture. 

We understand these that these appear to be prima facie advantages of commonhold over leasehold, 
but it is worth looking at each of them in turn. In each case, the advantage exists only when comparing 
unreformed leasehold tenure against a particularly rose-tinted view of commonhold.   

1. Freehold ownership: leasehold as a wasting asset 

In relation to the first concern, we support in principle the idea of much longer tenures and a simpler 
process of enfranchisement and lease extension. We do not see this as a fundamental problem with 
leasehold as it can be easily remedied and longer leasehold terms – up to 999 years – could become 
the norm. This would also go some way to resolving concerns about costs of enfranchisement and 
extensions, though we are working with the Law Commission to ensure this process is also streamlined 
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and made more transparent. Together, a longer tenure and reform to enfranchisement will reassure 
leaseholders that they do, in a very real sense, own their home as well as their leasehold. If this reform 
is implemented, the need for commonhold will be considerably reduced. 

2. “Them and us”: different interests between landlord and leaseholder 

The Law Commission is concerned that landlords and leaseholders do not have similar interests and 
that commonhold will resolve this perceived problem, stating “commonhold provides a specifically-
designed democratic system for managing buildings”.1   

In our experience, the principal opposing interests in leasehold developments are not between landlord 
and leaseholder, but between the leaseholders themselves, or between leaseholders and the managing 
agent, a situation which will be exacerbated in commonhold developments. This is particularly 
pronounced between the directors of leaseholder owned companies and those leaseholders not directly 
involved in the management of the development. The difference is that conflict arises between 
neighbours rather than with a third party. In our experience it is these disputes which are more personal 
and acrimonious and it is often the freeholder which acts as referee between them, a referee which 
does not exist on commonhold developments. 

It is also clear from overseas examples of condominium and strata title that there are as many opposing 
interests as in leasehold developments. In a typical NSW strata development we have identified the 
following interests: the developer; the owners’ corporation; the executive committee; the resident 
building manager; the strata manager; owner occupiers; investor owners; selling agents; tenants; 
prospective buyers; prospective tenants; and mortgagees. The opposing sides remain, only the referee 
– the freeholder – has been removed. Portraying commonhold as a one-size-fits-all solution to conflicts 
between these different interests is disingenuous. 

Commonhold will exacerbate this “them and us” feeling in other ways too. If conversion occurs on 
anything less than 100%, there is likely to be conflict between the supporters and opponents of 
conversion, particularly when this results in unequal rights between the different groups. 

More significantly still, as we highlight further in our analysis of overseas commonhold-equivalent 
tenures at paragraph 7 of Appendix 1, introducing commonhold in England and Wales will introduce 
increased conflict within developments between owners and those in affordable housing (to the extent 
that affordable units can exist in a commonhold development at all) and within society, as lower income 
groups are pushed out of expensive areas. In a commonhold development there will be better off rule 
makers and poorer rule takers, a recipe for bullying and intimidation. 

The Law Commission also acknowledges that different interests are a necessary part of a complex 
development. The first criticism the Law Commission makes in relation to the current law of 
commonhold is that it “cannot adequately cater for the different interests and needs of different types 
of unit owner.”2 It is making specific proposals to encourage those different interests, seeking to 
“introduce a more sophisticated management structure into commonhold, which would allow different 
interests within the same commonhold to be separated out.”3  

It is therefore clear that, even in commonhold developments, there will be different interests, and that 
there will be scope for conflict between those interests as much as in leasehold developments. Modern 
developments are complicated and “different interests” are here to stay, endemic to both commonhold 
and leasehold. The priority is not to ensure that everyone shares the same interest (which is not 
possible) but to reduce scope for conflict in the first place and resolve those conflicts when they arise. 
This is the purpose of our proposals for improving management outlined below.  

                                                           
1 The Law Commission, Reinvigorating Commonhold: The Alternative To Leasehold Ownership: 
Summary of Consultation Paper, p9 
2 Paragraph 5.12(1) of the Consultation. 
3 The Law Commission, Reinvigorating Commonhold: The Alternative To Leasehold Ownership: 
Summary of Consultation Paper, p16 
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3. Self-management by flat owners 

In relation to the third concern, we agree there is room for improvement in the management of leasehold 
developments, but that this will be an even more pronounced problem in commonhold developments 
due to the inexperience of commonhold association directors and the personal conflicts they will have 
to deal with. Please also see our comments at paragraph 2 (Them and us: different interests 
between landlord and leaseholder above.  

Our Managing Agent Survey in Appendix 3 makes clear the scale of management problems in relation 
to leasehold owned management companies, which we believe will be analogous to problems which 
will be experienced by commonhold associations. Likewise, our conversations with property managers 
who work with commonhold-equivalent tenures overseas reveal that it can be difficult to find people 
willing to become directors of the residents’ company, given the demands on time, possibility for conflict 
with neighbours and the risk of personal liability for directors’ decisions. In British Columbia, if no 
unitholders can be found to operate the company, the company must be run by administrators who then 
appoint a property manager, meaning that unitholders end up incurring additional costs. Even where a 
board is successfully constituted, property managers report that on average they spend half their time 
on relationship management (which is needed because of the conflicts arising between homeowners) 
rather than the business of managing the property.  

We support efforts to make the Right to Manage (“RTM”) process under the Commonhold and 
Leasehold Reform Act 2002 easier and more accessible. To that end, the industry draft Code of Practice 
(see below) includes the requirement that the sector must support RTM claims where: 

1. the qualification conditions and statutory processes are met; 

2. the RTM company is genuinely a vehicle for leaseholder empowerment;  

3. there is sufficient expertise to manage the development;  

4. the RTM company will manage common areas and shared services in a reasonable manner at 
reasonable cost;  

5. the RTM company has joined a redress scheme where available; and 

6. only leaseholders are directors or officers of the RTM Company. 

We believe these requirements will not only facilitate the creation of RTM companies but also ensure 
that they are set up for the benefit of leaseholders as a whole, mitigating some of the risks inherent in 
homeowner management companies. We continue to work with other stakeholders in the sector on this 
issue. 

We also support making managing agents more accountable to leaseholders by:  

 extending and updating the regulation of managing agents;  

 requiring minimum standards and qualifications;  

 requiring accreditation by a single Government approved body; and  

 requiring compliance with a robust Code of Practice to which consumers and all other 
stakeholders in the buying and selling process can refer.  

We support the inclusion of administration charges within the Ombudsman Redress Scheme to ensure 
that leaseholders have a cost-effective means to challenge such charges. We also support the 
streamlining of the process by which leaseholders take over the management of their development and 
to empower leaseholders to switch managing agents where they perform poorly. We would like to see 
a level playing field to give homeowners, leaseholder-owned companies and freeholders confidence 
and certainty in selecting a managing agent. While we would prefer that reforms are market-led rather 
than imposed by Government, we agree that it is not only possible but imperative that control and 
accountability within current leasehold arrangements are enhanced. 
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Self-management by unitholders presents similar opportunities and problems whether the tenure is 
leasehold or commonhold. The crucial difference is that in a leasehold development, even if the 
management fails, there is the freeholder in the background with an interest in preserving the long term 
safety of the block. 

4. Standardisation 

Standardisation is not a feature unique to commonhold. There is no reason why leasehold should not 
also be increasingly standardised. We support a measure of standardisation to make conveyancing 
simpler and cheaper and the rights and obligations of leaseholders and institutional freeholders more 
transparent.  

We have worked with MHCLG in preparing a Code of Practice in relation to the leasehold market, 
including proposals for standard lease terms. This remains the best way to improve and regulate sector-
wide practices, ensure homeowners understand their rights and obligations while also spreading the 
principles of fairness, accountability, integrity, transparency and helpfulness throughout the sector. We 
continue our efforts to engage with the Government on this proposal. 

5. Flexibility to accommodate change 

The Law Commission considers that one advantage of commonhold is that as the terms of the 
commonhold community statement are prescribed by law that the Government can “relatively easily” 
amend these terms, for example to improve fire safety measures.4  

Leases already frequently make references to laws “as may be amended from time to time.” There is 
no reason why new leases cannot incorporate the Code of Practice “as may be amended from time to 
time”. If a Code of Practice is put in place in the leasehold sector and leases required to include standard 
terms, leasehold will offer just as much flexibility as commonhold.  

On the other hand, allowing the homeowners to vote to change the local rules in the community 
statement, such as the ability to keep pets, is a recipe for disputes. Setting the correct threshold for 
these rule changes will be key to prevent bullying and factions taking over and changing the nature of 
a development and in extreme cases affecting the value and saleability of a homeowners’ asset.  

6. No risk of forfeiture 

The claim that under commonhold there is no risk of forfeiture is disingenuous. As set out at paragraph 
14.58 of the Consultation, it is clear that the Law Commission is (rightly) proposing remedies in 
commonhold similar to forfeiture in leasehold: 

“If the parties are unable to reach an agreement for the repayment of arrears after 
following the pre-action protocol, the commonhold association would be able to 
apply to court for an order for sale. Before doing so, the association would need to 
notify any other individuals who have an interest secured against the property 
(such as mortgage lenders).” 

The Law Commission is considering this measure (which can be thought of as ‘commonhold forfeiture’) 
because it is aware of the problems caused by non-payment of commonhold contributions and lack of 
effective enforcement remedies in the current form of Commonhold, noting at paragraph 14.36 of the 
Consultation that any: 

“shortfall could lead to additional sums being demanded from the other owners 
until the sums can be recovered. If those to whom the commonhold association 
owes money remain unpaid, the result could be that legal proceedings are brought 
to wind up the association for insolvency.” 

                                                           
4 The Law Commission, Reinvigorating Commonhold: The Alternative To Leasehold Ownership: 
Summary of Consultation Paper p9 
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As we highlight at paragraph 2(b) above and in our analysis of overseas commonhold-equivalent 
tenures in Appendix 1, it is right that under the Law Commission’s proposals, liability will ultimately lie 
with the unitholder, with the ultimate sanction being forced sale of the unit. It is notable that in British 
Columbia the strata corporation may apply for a lien over a strata unit (ranking ahead of the mortgagee) 
and if the debt is not paid can have the unitholder evicted and the unit sold – a process which is directly 
comparable to forfeiture in leasehold. The existence of forfeiture as a sanction encourages the lender 
to step in early when there are breaches of the terms of a lease. For example, if a freeholder were to 
write to a leaseholder’s lender to inform them that the leaseholder was using the property for immoral 
or illegal purposes, it is our experience that, in order to protect their security, the lender will intervene 
and write to the borrower to tell them they must comply with the terms of their lease. We have included 
examples of how forfeiture can be advantageous to a development as a whole in Appendix 2. Whether 
in leasehold or commonhold, the threat of forfeiture or forced sales encourages issues to be addressed 
early and means that leaseholders can avoid protracted conflicts.  

What is right for commonhold, however, is right for leasehold, too. The Law Commission cannot criticise 
leasehold for including the right for forfeit at the same time as introducing similar provisions for 
commonhold. The issues faced – non-payment of the service charge or commonhold contributions – 
are almost identical. The remedies should therefore also be the same. 

Nevertheless, we agree that the current operation of forfeiture in leasehold is too extreme and needs 
reform. There should be no windfall for a freeholder who sells a property on forfeiture: each party 
involved should only receive what they are owed and the leaseholder should receive the balance once 
debts have been paid. Specifically, we would support reform of the current forfeiture legislation on the 
basis that once forfeiture is implemented, the proceeds from the sale of the leasehold interest are 
disbursed in line with the following waterfall (similar to the proposed waterfall for commonhold set out 
at paragraph 14.58(7) of the Consultation): 

 Firstly to pay legal costs associated with the forfeiture; 

 Secondly to pay outstanding ground rent debts; 

 Thirdly, to repay service charge debts; 

 Fourthly, to repay any debts secured on the lease (including mortgages); 

 Fifthly, any surplus proceeds are paid to the leaseholder; 

 Sixthly, in the event it is not possible to pay proceeds to the leaseholder, the balance should 
be held on trust for the relevant limitations period and thereafter revert to the Crown in bona 
vacantia. 

This regime completely removes any incentive for unscrupulous parties to use forfeiture to obtain a 
windfall gain. 

To the extent that forfeiture is sought for the non-payment of a ground rent, we have previously 
proposed, together with other stakeholders, that freeholders should sign up to a Code of Practice 
stipulating that they will only enforce this right when such outstanding payments have reached a defined 
threshold and have been outstanding for at least three years. We also acknowledge that threat of 
forfeiture may be used improperly by a minority of freeholders. There should therefore be sanctions 
included in an industry Code of Practice to prevent this behaviour, and a clear appeals process where 
freeholders abuse the process.  

It is important to view the forfeiture process in context: other than in relation to ground rents, it is only 
possible to forfeit a lease after a money judgment has been made against a leaseholder. If there is any 
dispute over payment of the service charge the freeholder must take the claim to the first-tier tribunal 
to determine what money is owed. Given the stakes involved, it is a heavily regulated process which is 
more often used as a means to encourage payment of the service charge rather than to actually forfeit 
a lease.  



Submission Version Long Harbour and HomeGround 

 

11 | P a g e  

Forfeiture in leasehold has the following advantages over the proposed ‘commonhold forfeiture’:  

 the commonhold unitholder will not be able to challenge the reasonableness of service charges; 

 this necessitates the involvement of the court not just in determining whether money is owed 
but also in “weighing up the competing interests” to decide whether a unit should be sold, which 
adds costs and uncertainty to the non-defaulting commonhold owners. In leasehold, these costs 
are less and paid by the freeholder; and 

 as that the Law Commission proposes that the commonhold charge will rank ahead of a first 
legal mortgage, it is not difficult to envisage a situation where debts accrued by a unitholder are 
such that the value of the balance of the security is less than the value of the mortgage. In a 
recession, it is more likely that more commonhold owners will struggle to pay the commonhold 
contributions and more repossessions will be sought by the Commonhold Association, 
potentially affecting the balance sheets of mortgage lenders and exacerbating the effect of any 
downturn. 

While we therefore agree that commonhold associations should have the right to sell the unit of a 
defaulting unitholder, we would like it to be seen for what it is, which is forfeiture by another name. 

d. Problems shared between commonhold and leasehold 

As highlighted in paragraph 1(b) above, it is important to emphasise that many of the problems raised 
as arguments against leasehold are not tenure specific and do not argue in favour of commonhold or 
leasehold.  

At the Law Commission’s symposium with leaseholders on 12 February 2019, leaseholders themselves 
highlighted that the following concerns would not be resolved by commonhold:  

 A lack of management expertise and time to manage a block or estate;  

 Apathy and indecision; 

 Factions and disagreement;  

 Proxy votes will be abused; 

 Managing agents will still need to be appointed and any concerns about their behaviour will be 
the same in leasehold and commonhold; 

 Entry into long-term contracts will be as contentious under commonhold as with leasehold; 

 Setting the right thresholds for decision making to get the balance right between protecting 
minority interests and allowing decisions to be made will always be difficult; 

 The first-tier tribunal procedure needs to be improved or equivalent streamlined appeals 
processes put in place that do not result in high legal costs;  

e. Overseas comparisons 

We are grateful that the Law Commission has provided analysis of similar models that operate around 
the world. We are disappointed, however, that the Law Commission has only considered the legal 
theory of how such schemes operate and offers no evidence of how the schemes work in practice. It 
gives the misleading impression that all commonhold-equivalent tenures operate harmoniously, 
whereas we know this not to be the case.  

We have discussed commonhold-equivalent tenures with our contacts around the world and reviewed 
anecdotal evidence about the issues which frequently occur. We would recommend in particular that 
the Law Commission considers the following: 

 http://www.condomadness.info/contents-countries.html 
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 https://www.lookupstrata.com.au/ 

 https://www.cbc.ca/news/canada/toronto/condo-laws-ontario-1.4220207 

 A discussion on TVO’s flagship current affairs programme, The Agenda, regarding 
condominiums in Ontario - https://youtu.be/-3SZKlqlCfg 

The evidence cited here is of course anecdotal, which is the crux of the problem. While we have 
provided evidence from management companies as to the inherent weaknesses of invigorated 
commonhold tenure, very little research appears to have been done by the Government or the Law 
Commission themselves to explore the very real potential for conflict inherent within commonhold-
equivalent tenures. We strongly urge that this research is carried out as a matter of urgency. 

It is also important to note that each commonhold-equivalent tenure is different and only works as a 
whole, with finely balanced incentives and penalties to ensure each tenure works. There are also 
fundamental differences between the current housing market in England and Wales and the market that 
was subsisting in other jurisdictions when the commonhold-equivalent tenure was introduced. We 
consider it imprudent to cherry pick elements from tenures of other jurisdictions in order to superimpose 
a hybrid tenure onto very different circumstances in England and Wales.  

In Appendix 1 we have examined the commonhold-equivalent tenures in New South Wales, Canada 
and Scotland in more detail, revealing key issues which can be summarised as follows: 

1. Disputes arise in the absence of a freeholder. There is a greater potential for disputes 
between unitholders and private contractors in commonhold-equivalent tenures than in English 
leasehold; 

2. No suitable pre-existing tenures in other jurisdictions. The existing residential tenures in 
the relevant jurisdiction were unsuitable for the development of large apartment blocks, which 
is not the case in England and Wales, where large and complex developments already exist on 
a leasehold basis;  

3. Other jurisdictions do not need a complex conversion procedures. Partly because no 
other jurisdiction had a pre-existing thriving leasehold market, no other jurisdiction has 
conversion procedures as complex as those which the Law Commission is proposing from 
leasehold to commonhold; 

4. Overseas commonhold-equivalent developments are less complex. No commonhold-
equivalent tenure envisages a professional freeholder co-existing with a unitholder-company in 
a mixed-use or complex development; 

5. Joint and several liability. Unitholders in other jurisdictions have joint and several liability for 
the debts of the unitholder-owned company. This is not the case in English commonhold, 
meaning there is substantial risk which is not properly allocated; 

6. Inflexibility of commonhold-equivalent tenures. The commonhold-equivalent tenures in 
both British Columbia and NSW had to be altered to allow for ‘leasehold strata’ where 
government wished to retain the freehold. It is common in England, particularly in London, for 
local authorities or public bodies to retain the freehold in the same way; and 

7. Commonhold-equivalent tenures are not suited for large scale affordable housing. 

f. Complexities of introducing commonhold to a leasehold market  

Introducing commonhold into England and Wales has the added complexity that the existing market is 
dominated by the freehold-leasehold relationship. The Law Commission’s proposals necessarily reflect 
this complexity and indeed, add to it. It is not something with which other jurisdictions have had to deal. 
The Law Commission’s proposals do not provide for a clean break between leasehold and 
commonhold. This is in part a backhanded compliment to freeholders, as it acknowledges the 
importance of our continued role in protecting the interests of homeowners. 
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Here we identify (i) the instances arising from the Consultation where cohabitation between a freeholder 
and commonhold association may occur and (ii) the problems that will cause. 

Instances where cohabitation between a freeholder and commonhold association may occur 

We have identified the following situations where a professional freeholder and a commonhold 
association may find themselves cohabiting in a development or estate.  

1. Enfranchisement of part of an estate. There are estates where one or more blocks have 
been collectively enfranchised and the remainder of the estate remains as freehold-leasehold. 
If the part which has been enfranchised is subsequently converted to commonhold, Long 
Harbour could find itself sharing responsibility for the common areas with a commonhold 
association. We highlight the problems this will create below. 

2. Optional leasebacks of qualifying tenancies (i.e. leases for longer than 21 years). As 
mentioned at paragraph 6.26 of the Law Commission’s consultation Leasehold home 
ownership: buying your freehold or extending your lease dated 20 September 2018 (the 
Enfranchisement Consultation), a professional freeholder may agree to take leasebacks of 
the flats of qualifying tenants who are not participating in a collective enfranchisement claim. 
We assume that where an enfranchised block which contains leasebacks, those leasebacks 
will not be part of any subsequent conversion to commonhold and that a freeholder could 
therefore find itself with various units in what is otherwise a development run by a commonhold 
association.  

3. Compulsory leasebacks of qualifying tenancies (i.e. leases for longer than 21 years). At 
paragraph 6.131 of the Enfranchisement Consultation, the Law Commission has proposed that 
enfranchising leaseholders could force a professional freeholder to take a leaseback of parts 
of a property not let to a participating leaseholder. If these proposals are put in place in relation 
to collective enfranchisement, and an enfranchised company subsequently converts to 
commonhold, we likewise assume that such leaseback arrangements will continue to exist in 
an otherwise commonhold block or estate.  

4. Where not all leaseholders consent to conversion to commonhold. The Law Commission 
is considering two options in respect of leaseholders who do not consent to conversion to 
commonhold, known as Option 1 and Option 2. Option 1, as set out in paragraphs 3.69 to 3.104 
of the Consultation, allows non-consenting leaseholders to retain their leasehold interest. 
Option 1 would operate much like collective enfranchisement does now, except it will be the 
commonhold association (rather than a nominee company) taking over the freeholder’s position 
in respect of the lease. This leads to the problem that those who wish to convert to commonhold 
will have to pay the purchase price in relation to those units of non-consenting leaseholders. In 
order to reduce the purchase price payable, the Law Commission is therefore considering 
requiring leasebacks to freeholders in relation to the units of non-consenting leaseholders.5 
However, this will mean that professional freeholders could find themselves owning a 999-year 
lease with the commonhold association as its freeholder and non-consenting leaseholders as 
its tenants. 

5. Non-qualifying tenancies (i.e. leases for 21 years or less, including shared ownership 
leases). Where a freeholder has let flats directly to non-qualifying tenants, the Law 
Commission’s proposals (‘Option 1’ and ‘Option 2’ described above) both envisage the 
freeholder existing in some capacity alongside a commonhold association. This is most likely 
to apply to those freeholders or superior leaseholders who are local authorities or housing 
associations, whose tenants are secure tenants or on shared ownership leases. Such 
freeholders could:  

                                                           
5 Paragraph 3.101 of the Consultation 
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a. if ‘Option 1’ is adopted, be required to take 999-year leases over non-qualifying units 
in order to reduce the purchase price; (set out in paragraph 3.77 of the Consultation); 
or 

b. if ‘Option 2’ is adopted, choose or be required to take a commonhold unit in relation to 
any flats let to non-qualifying tenants (set out in paragraph 3.111 of the Consultation). 

In both these situations the institutional freeholder will retain an interest (either a freehold or 
commonhold interest) in a development run by a commonhold association. 

Problems with freehold-commonhold cohabitation 

This cohabitation will cause the following problems:  

1. Complexity. Both Option 1 and Option 2 are far too complex to be appropriate for the lay 
person and will cause misunderstanding and conflict between unitholders both during and after 
the process of conversion. 

2. Them and us. Unitholders who together make the decision to convert will automatically be in 
conflict with those unitholders who do not. Those who choose to convert will have 
disproportionate power. For example, in a development where 51% of unitholders choose to 
convert and the remaining units are leased back to the non-consenting unitholders, those 
unitholders will not have a vote in the commonhold association, leaving power in the hands of 
those commonhold owners who turn up to meetings. 

3. Voting rights – where a professional freeholder becomes an owner of commonhold units, that 
freeholder would only have one vote in a commonhold association despite potentially owning a 
substantial proportion of units. 

4. Management of common areas on estates – where a professional freeholder continues to 
manage one block on an estate and one or more commonhold associations manage other 
blocks, we envisage problems arising in terms of managing the estate and appointing managing 
agents. In our experience, managing agents generally prefer operating with institutional 
freeholders (who are run by professionals) rather than the directors of leaseholder-owned 
companies. We would expect that in practice, the professional freeholder would be required to 
provide input in relation to the entire estate despite only receiving a ground rent from part of it. 
We would like these concerns to be addressed by the Law Commission. 

5. Joint and several liability – we would expect that, where managing agents are appointed both 
by a professional freeholder and a commonhold association, they would seek to ensure that 
liability is joint and several. In effect, the institutional freeholder would become liable for 
payments to the managing agents from the commonhold associations. 

6. Assumption by residents that the institutional freeholder will take responsibility – from 
our experience in the leasehold market, we are concerned that residents, inexperienced in 
managing their commonhold associations and knowing that there is a professional freeholder 
connected with the development, will rely on the expertise and, ultimately, the financial 
resources, of the professional freeholder in relation to their developments. 

7. Conflict with commonhold associations – where a professional freeholder wishes to take 
action to safeguard a development (for example, by paying for essential safety features) it may 
come into conflict with a commonhold association which is unwilling to pay for such works to 
be carried out. The professional freeholder will then be in the invidious position of having to 
take legal action against a commonhold association, paying for works itself or allowing the 
development to fall in to disrepair. 

To illustrate our concerns further, we provide examples below where different managing agents are 
appointed in relation to the same freehold/leasehold estate, which indicate the sorts of problems which 
may be experienced on mixed freehold/commonhold estates. The examples are anonymised but please 
let us know if you would like further details. 
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Example A 

A freeholder owns part of an estate of flats and houses which was originally all managed by one 
managing agent. The freehold manager started to receive complaints from leaseholders about the 
service that they were receiving so it changed the managing agent for that block of the estate.  

The original agent is still retained by the management company to manage the rest of the estate. Our 
leaseholders are now experiencing two levels of service throughout the development which show 
inconsistencies in quality and costs. There seems to be a disconnect between the estate function and 
the block management function which has resulted in some duplications. We have also found that in 
the majority of examples like this one, two agents usually struggle to work well together on one 
development.  

Example B 

Our client is the freeholder for an estate containing four blocks. Two of these blocks are two-party 
instructions where the management obligations fall to us and the remaining two blocks are managed 
by RTM Companies. Upon visiting the site it is visible that the blocks are in completely different states 
of repair. The blocks under the RTM management are not as well kept than the blocks under our control. 
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3. Responses to the Consultation 

Part II 

Consultation Question 1. 17.1 In order to protect freeholders, we provisionally propose that it 
should only be possible to convert to commonhold if either:  

(1) the freeholder consents; or  

(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement, and acquire 
the freehold as part of the process of converting to commonhold.   

Do consultees agree? 

Yes. 

Consultation Question 2. 17.2 We provisionally propose that it should be possible to convert to 
commonhold without the unanimous consent of leaseholders.  

Do consultees agree? 

No.  

As set out above, leaseholders who do not wish to convert to commonhold should not have to do so. 
The key here is consumer choice. Leaseholders may have many reasons for sticking with leasehold: 
they may be content with their leasehold arrangements and perceive the risks and costs of commonhold 
to be too great; they might not want to be stripped of statutory rights regarding unfair service charges; 
they might not want to be involved in the management of their block; and they might trust a professional 
freeholder more than they trust their neighbours to look after their long term interests. If a leaseholder 
is so minded, their rights should be respected.  

In proposing thresholds less than 100%, the Law Commission has presented two consequential 
proposals (‘Option 1’ and ‘Option 2’) both of which create more problems than they solve. There is wide 
support among professionals that conversion should be unanimous, (i.e. Option 3). At the Law 
Commission symposium we attended, on a show of hands, a convincing majority supported the 
proposal that conversion should only be by unanimous consent. 

Anything other than unanimous consent creates a level of complexity and conflict which would 
completely undermine commonhold as a tenure. Commonhold is suitable for smaller, less complex 
developments and – assuming the Law Commission succeeds in making commonhold an attractive 
tenure type – we do not see why there should be any difficulty in obtaining unanimous consent in such 
circumstances. 

Consultation Question 3. 17.3 We provisionally propose that only leaseholders who are eligible 
to participate in a collective enfranchisement claim should take a commonhold unit and should 
be able to participate in a decision to convert to commonhold.  

Do consultees agree 

Yes. 

Consultation Question 4. 17.4 If non-consenting leaseholders retain their leases following 
conversion to commonhold (which we call “Option 1”):  

(1) We provisionally propose that it should be possible for conversion to take place with the 
support of long leaseholders of 50% of the flats in the building. Do consultees agree?  

(2) We provisionally propose that non-consenting leaseholders should be provided with a 
statutory right to purchase the commonhold interest in their unit at a later date. Do consultees 
agree?  
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(3) We provisionally propose that the right to purchase the commonhold interest should replace 
non-consenting leaseholders’ statutory rights to obtain a lease extension and to participate in 
a collective enfranchisement. Do consultees agree?  

(4) We invite the views of consultees as to whether a purchaser from a nonconsenting 
leaseholder should be required to purchase the commonhold interest, as well as the leasehold 
interest.   

(5) We provisionally propose that the leaseholders should be able to require the freeholder to 
take new 999-year leases over any flats not let to qualifying tenants and that such leases should 
automatically be granted over flats let to statutorily protected non-qualifying tenants and shared 
ownership leaseholders. Do consultees agree?  

(6) We invite the views of consultees as to whether the non-consenting leaseholders’ share of 
the freehold purchase should be capable of being funded:  

(a) by the consenting leaseholders, through the commonhold association which holds the 
commonhold interest;  

(b) by the consenting leaseholders, through a company (owned by them) which acquires the 
commonhold interest;  

(c) by a third-party investor, who acquires a long lease of the commonhold unit superior to the 
non-consenting leaseholder’s lease;  

(d) by granting a leaseback to the freeholder (who may be compelled to accept the lease), who 
acquires a long lease of the commonhold unit superior to the non-consenting leaseholder’s 
lease; and/or  

(e) by any other means. 

We disagree that conversion should be possible without the unanimous consent of all leaseholders and 
prefer Option 3, where consent of all leaseholders is required.  

This Option 1 would be a recipe for confusion and disputes between those homeowners who have 
converted and those who have not: there would be an imbalance of power, an imbalance of service 
charges, different costs schedules and different redress mechanisms and statutory and contractual 
rights. 

The proposals at Questions 4(3) and 4(4) restrict consumer choice: if someone wants to retain or buy 
a leasehold interest they should not, as a point of basic fairness, be forced to take a commonhold 
interest. Leaseholders should have the choice to convert. 

We also strongly disagree with the proposals at Questions 4(5) and 4(6)(d) requiring freeholders take 
999-year leases of properties occupied by non-qualifying tenants and leasebacks to freeholders in 
relation to the units of non-consenting leaseholders. Professional freeholders would find themselves 
owning a 999-year lease with the commonhold association as its freeholder and non-consenting 
leaseholders as its tenants. This adds complexity to a tenure, which – given the Law Commission’s 
other proposals for mixed-use developments – is already staggeringly complicated. Given the 
constraints that the lease would be subject to, we are concerned that the title to such 999 year lease 
would no longer be marketable or good security.  

At paragraph 2(f) above, we set out the problems generally in asking a freeholder to cohabit in a block 
or on an estate with a commonhold association. 

We note with bemusement that this Option 1 involves a considerable ongoing role for the freeholder 
and leasehold tenure itself. Leasehold does, it seems, have some advantages after all. 

Consultation Question 5. 17.5 If non-consenting leaseholders are to be required to take a 
commonhold unit following conversion to commonhold (which we call “Option 2”):  
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(1) We provisionally propose that that qualifying leaseholders of 80% of the flats in the building 
should be required to support the decision to convert. Do consultees agree?  

(2) We provisionally propose that the leaseholders should be able to require the freeholder to 
take the commonhold unit of any flats not let to qualifying tenants and that freeholders should 
automatically become the unit owner in respect of any flats let to statutorily protected non-
qualifying tenants and shared ownership leaseholders. Do consultees agree?  

(3) We provisionally propose that it should be possible to place a charge over non-consenting 
leaseholders’ units to recover their share of the initial freehold purchase price upon future sale 
of their commonhold unit. Do consultees agree?  

(4) If consultees do not agree, how should non-consenting leaseholders’ share of the purchase 
price be financed?  

(5) We invite the views of consultees as to who should be able to provide such finance and take 
the benefit of the charge.  

(6) We invite the views of consultees as to whether the charge should be set:  

(a) as a fixed amount, representing the non-consenting leaseholder’s share of the initial freehold 
purchase;  

(b) as that fixed amount, with interest;  

(c) as that fixed amount, adjusted in line with house price inflation;  

(d) as a percentage of the final sale price, representing the percentage increase in value of the 
non-consenting leaseholder’s property interest (from leasehold to commonhold) on conversion; 
or  

(e) in some other way.  

(7) We invite the views of consultees as to what priority this charge should have in relation to 
any pre-existing charges. 

Our preferred option is Option 3: for unanimous consent to be required for conversion.  

Option 2 does at least eliminate the possibility of a professional freeholder being forced to take 
leasebacks in relation to the non-consenting leaseholders. We disagree strongly with the proposal at 
Question 5(2), requiring freeholders to take the commonhold unit of any flats not let to qualifying tenants. 
It cannot be right to force a freeholder to convert to commonhold any more than it is right to force a 
leaseholder to do so.  

We would expect there to be widespread opposition of leaseholders who are forced against their will to 
convert to commonhold, particularly if they are forced to pay for it. 

At paragraph 2(f) above, we set out the problems generally in asking a freeholder to cohabit in a block 
or on an estate with a commonhold association. 

Consultation Question 6. 17.6 Where a freeholder or non-consenting leaseholder, who has let 
his or her flat to a non-qualifying tenant on a variable service charge, is required to take a 
commonhold unit on conversion under Option 2, we invite consultees’ views as to whether:   

(1) a cap should be placed on the amount of commonhold costs which are recoverable from the 
former leaseholder or freeholder, to reflect the costs that are recoverable from the non-
qualifying tenant;  

(2) the non-qualifying tenant’s rights should be altered so that he or she no longer has the right 
to challenge service charge costs after they have been incurred, but instead has the same rights 
to challenge commonhold costs as other unit owners; or  
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(3) any other approach would fairly protect and balance the competing interests of the 
leaseholder or freeholder, and the non-qualifying tenant. 

Consent to convert to commonhold should be unanimous, in which case this situation would not arise.  

If the Law Commission pushes ahead with proposals for less than unanimous approval, it would be 
simplest for the rights of the non-qualifying tenants of the non-consenting leaseholder or freeholder to 
mirror those of the rights of the commonhold unitholders and (2) should be preferred.  

This would of course represent a retrospective and unilateral diminution of the rights of the non-
qualifying tenant which is a perverse outcome of the Law Commission’s proposals and one that only 
occurs because of its determination to reinvigorate commonhold at the expense of leasehold. 

Consultation Question 7. 17.7 Under Option 2, we provisionally propose that:  

(1) those wishing to convert (with less than unanimous consent) should be required to seek the 
prior authorisation of the First-tier Tribunal (Property Chamber) or Residential Property Tribunal 
in Wales (“the Tribunal”); and  

(2) the Tribunal should be required to authorise a conversion to commonhold unless:  

(a) the necessary consents have not been obtained;   

(b) the terms of the CCS do not adequately protect the interests of nonconsenting leaseholders; 
and/or  

(c) the applicants refuse to adopt the Tribunal’s proposed revisions to ensure the CCS 
sufficiently protects the interests of non-consenting leaseholders.   

Do consultees agree? 

No.  

Conversion should not be possible where not all leaseholders consent. The proposals put forward by 
the Law Commission are too convoluted to be practicable. Please see our response to Question 5. 

Conversion on unanimous consent, however, should require authorisation from the Tribunal to ensure 
that 100% of qualifying leaseholders have consented to conversion. 

Consultation Question 8. 17.8 We provisionally propose that on conversion to commonhold, 
tenancies granted for 21 years or less should continue automatically on conversion and that the 
consent of such tenants should not be required in order to convert to commonhold.  

Do consultees agree? 

Yes. 

Consultation Question 9. 17.9 We invite consultees’ views as to whether it should be possible 
for charges to transfer automatically from the leasehold title to the commonhold unit title on 
conversion to commonhold, without requiring lenders’ consent. 

While this is not of direct relevance to us, we would highlight our concerns set out above in relation to 
the effect the first charge for non-payment of the commonhold contribution could have on mortgagees’ 
security. 

Should a charge be placed on the property of a non-consenting leaseholder as envisaged under Option 
2, to recover their share of the initial freehold purchase price upon future sale of their commonhold unit, 
this would result in lenders’ being forced to take lesser security without their consent. 

Consultation Question 10. 17.10 We have set out two options for setting the threshold of 
leaseholder support which should be required to convert to commonhold. The first would be to 
require leaseholders (who are qualifying tenants under enfranchisement legislation) owning at 
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least 50% of the flats in the building to consent, provided nonconsenting leaseholders are able 
to retain their leasehold interest on conversion to commonhold (Option 1). The second would 
be to require leaseholders (who are qualifying tenants under enfranchisement legislation) 
owning at least 80% of the flats in the building to consent, on the basis that non-consenting 
leaseholders are required to take a commonhold unit on conversion (Option 2).   

17.11 We invite consultees’ views as to whether they prefer Option 1 or Option 2.   

17.12 We invite consultees’ views as to any other options for setting the threshold of leaseholder 
support for conversion, other than Options 1 and 2, which strike an appropriate balance between 
the interests of those wishing to convert and nonconsenting leaseholders, and provide a 
mechanism for financing the freehold purchase. 

The only acceptable option is Option 3 (to require unanimous consent) as neither Option 1 nor Option 
2 are workable in practice. The Law Commission’s questions in themselves reveal how problematic 
both proposals are.  

Option 1 will result in an overcomplicated structure within a development, including freeholders and 
non-consenting leaseholders. There will be difficulties in apportioning costs and balancing rights and 
responsibilities between consenting and non-consenting leaseholders. Freeholders will be sandwiched 
into a development with only one vote for all of their leasehold units. This is a recipe for chaos. 

Option 2 is simpler and more elegant from a management point of view. It is also more authoritarian 
and onerous on the non-consenting leaseholder and mortgagee. 

Consultation Question 11. 17.13 We provisionally propose that, where the freeholder refuses to 
consent to conversion, the leaseholders will need to follow the collective enfranchisement 
process to purchase the freehold in order to convert to commonhold.   

Do consultees agree? 

Yes. 

Consultation Question 12. 17.14 We provisionally propose that, to simplify the procedure for 
converting to commonhold, any consents given in support of the conversion should not 
automatically lapse after 12 months.   

Do consultees agree?  

Yes, but the period should be defined once it is clear how long conversion is likely to take. 

17.15 We invite consultees’ views as to whether leaseholders should be able to withdraw their 
individual consent to conversion after the Claim Notice has been served, or whether 
leaseholders should be required to make a collective decision no longer to proceed with the 
conversion. 

Leaseholders must have the right to change their minds, but it makes sense for there to be a point at 
which a leaseholder cannot withdraw consent, so long as it is made clear to the leaseholder in advance 
that it is the ‘point of no return’. This point could well be the serving of the Claim Notice. 

Consultation Question 13. 17.16 We provisionally propose that (in addition to the freeholder) it 
should be possible for leaseholders who are in the process of acquiring the freehold by 
collective enfranchisement, to apply to HM Land Registry to create a new commonhold.   

Do consultees agree? 

Yes, provided all the leaseholders agree. 

17.17 We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be granted new security over the commonhold unit 
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after conversion, a deed of substituted security provided to HM Land Registry will act as 
sufficient evidence that this condition has been fulfilled.   

Do consultees agree? 

If mortgagees are happy with this proposal then yes. 

Consultation Question 14. 17.18 Where the freehold of the building is owned by the leaseholders 
collectively through a freehold management company (a “FMC”), we provisionally propose that 
the common parts of the building should be transferred to a new commonhold association as 
part of the process of conversion to commonhold (rather than the FMC changing its articles to 
become a commonhold association, where this is possible).   

Do consultees agree? 

On balance, yes. However, to ensure all rights and obligations are transferred correctly from the FMC 
to the commonhold association, all existing contracts between the FMC and third parties (including 
insurance contracts, long term contracts and management contracts) will need to be novated at the 
same time as the transfer of the freehold to the commonhold association. This will require all third 
parties to agree to sign novation agreements well in advance of conversion and will present timing 
issues as difficult, if not more so, as those set out in paragraph 4.56 of the Consultation. 

Consultation Question 15. 4.61 We invite consultees’ views as to whether, taking into account 
our provisional proposals set out in questions 11 to 14, the conversion procedure would operate 
satisfactorily.  

4.62 We invite consultees’ view on what changes could be made to simplify the procedure and 
make it more cost-effective. 

We do not believe that the conversion procedure will operate satisfactorily without unanimous consent 
being required to convert. Both Option 1 and Option 2 should be abandoned and Option 3 adopted in 
their place. 

In attempting to make commonhold conversion work, the Law Commission’s proposals generate more 
problems than they solve. Please see our comments at paragraph 2(f) above. 
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Appendix 1 

Comparisons with commonhold-equivalent tenures 

1. Disputes and poor decision-making in the absence of a freeholder 

The Law Commission sets out the potential disputes arising in New South Wales (NSW) strata title in 
paragraph 2.86 of Commonhold: Comparative Research. The disputes listed relate to the suing 
developers or contractors for building defects; misunderstanding by purchasers of complex, mixed-use 
developments; and “over-zealous” owners’ corporations and discrimination. To recover unpaid 
contributions, an NSW owners’ association must apply to the court, an expensive, uncertain and time 
consuming procedure. 

In the USA and Canada, the owners’ association is entitled to a lien over the unit without application to 
the court. The strata corporation may then apply to the Supreme Court for an order to recover the sum 
owed (and any reasonable legal fees and land registry costs) through the sale of the lot (Para 3.72). 
The potential to force a sale ensures that lot owners pay their strata fees. It is analogous to how lease 
forfeiture provisions operate in England and Wales but the Law Commission is not proposing to copy 
this procedure in their proposals for commonhold. 

Disputes between residents in condominiums in Canada are common and have been raised by TVO’s 
flagship current affairs programme, The Agenda. On that show, Audrey McGuire, President of 
Association of Condominium Managers in Ontario and Regional Director of FirstService Residential 
highlighted that the problems of governance in Canadian condominium:  

“The board of directors is a volunteer position… some will be paid for each meeting 
they attend, depending on their bylaws… and then you have the residents, and keep 
in mind that the residents are neighbours, if they live on site… and then we bring in 
the manager, which is basically in my opinion is the glue because someone has to 
take control to ensure that the daily tasks of the building operations are conducted 
on a daily basis. But with that comes there comes personality conflicts, we have 
dysfunctional boards, we have unfortunately sometimes boards with their own 
agendas, but we do have a lot of professional boards as well who are there for the 
right reasons, to protect their biggest investments as homeowners… What a lot of 
people don’t understand is that they have bought into a community.” 

It is clear from these panel discussions that there is a ‘club culture’ in many condominiums, with one 
panellist stating “you need to fit in… if not, sell up and leave.” Conflicts arise within the board, between 
residents and between condominium boards of different blocks on the same estates. There is the 
potential for invasion of privacy, directors of a condominium board licensed to ‘snoop’ on their 
neighbours. 

In Scotland, given the absence of a central management structure in managing tenements, there is 
particular scope for disputes to arise. As the Law Commission notes at paragraph 6.8: 

“Unfortunately, statistics show that the necessary repairs are not being agreed 
upon. Data from 2011 to 2013 indicates that 65.8% of tenement dwellings had 
disrepair to critical elements, and 39.2% of tenement dwellings were in need of 
urgent repair.” 

To address these issues, ‘Development Management Schemes’ (DMS) were introduced from 2009, 
which provide the a “business association” to be created to manage a tenement. The Law Commission 
notes at paragraph 6.13 that “We understand, however, that the DMS has been used very little in 
practice.” Under DMS, business associations are subject to the Companies Acts, and nor are their 
accounts audited or made available for public inspection. The governance standards are therefore 
considerably lower than unitholders should expect, creating more scope for distrust and dispute. Before 
introducing the DMS, the Scottish Law Commission’s 2000 Report on real burdens highlighted that: 
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“experience shows that owners are often reluctant to attend meetings or otherwise 
play an active part in the management of a development. Such reluctance is 
understandable; but it suggests that the owners as a body should not be given a day 
to day role in the running of the development.” 

As such, a manager must be appointed to exercise all the powers of the business association (Paras 
6.39 – 6.51 of Commonhold: Comparative Research).  

In Scotland there is also no means of recovering unpaid service charges. Where the service charge 
cannot be recovered from a particular owner “that owner’s charge is to be shared equally amongst the 
other owners, or, if the association decides, paid from the reserve fund” (Paragraph 6.57). 

We have canvassed views of property managers across the UK, including in Scotland. One told us that 
the biggest risk to owners is: 

“the health and safety of a building. If you are having to consult with all homeowners 
to carry out improvements and repairs etc then there is a large risk of buildings 
falling into disrepair. Compound this with the possible risk of not having 100% 
insurance cover and that is a significant risk to homeowners.” 

What becomes clear from looking at overseas examples of commonhold-equivalent tenure is the benefit 
of the involvement of a professional freeholder. As reported to us by one property manager: 

 “[Freeholders] look after the long-term requirements of a block. Most apartment owners 
make decisions on cost rather than the long-term sustainability of the scheme. Average 
time owning an apartment is four years so in a Management Company setup,  the 
residents make short term decisions. A freeholder will make decisions more on the long-
term requirements of a building.  

 We are managing multi-million-pound assets, which require managing in accordance 
with significant legislation but schemes in Man Co or Scottish set up are run by lay 
people. Freeholder has access to legal and commercial expertise to oversee their asset 
which benefits the owners. 

 This sector of the industry is unregulated and does not have a great reputation. Having 
a freeholder overseeing provides protection. 

 Compliance and Funding – the recent cladding and compartmentation failures across 
the industry highlights the responsibilities that lie with the custodians of buildings. 
Freeholders have provided support in both funding and legal expertise to address these 
issues whereby Management Companies have been stuck. 

 They act as a further tier of control [over] the manging agent.” 

2. No suitable pre-existing tenures 

In NSW, before the introduction of strata title, there were three alternative tenures, none of which was 
overly suited to large apartment blocks.  

 A form of leasehold was one of these options but was unsuccessful because of an “Australian 
expectation of a fee simple in land” and because landlord/tenant legislation would have applied 
to long leasehold, creating a reluctance on the part of landlords.  

 Tenants in common, limited because it required unanimous decision making and inability to 
enforce obligations which did not run with the land; and  

 Company title, limited because owners did not acquire an interest in land, creating reluctance 
among lenders to provide mortgage finance.  

(Para 2.5 Commonhold: Comparative Research).  
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In Canada, multi-unit blocks could be dealt with on a leasehold basis, but lenders were reluctant to offer 
mortgage finance because landlord tenant legislation applied to those leasehold units. It was this fact – 
which is not the case in England and Wales – which necessitated the introduction of strata or 
condominium title (Para 3.4 Commonhold: Comparative Research). 

In Scotland the situation was different again, tenements being governed largely by common law, 
creating a great deal of variety and uncertainty in how such tenements were managed. Legislation was 
only introduced in relation to management in the Tenements (Scotland) Act 2004 (TMS). On the other 
hand, in contrast to British Columbia, England and Wales and NSW, in Scotland positive obligations 
can run with the land allowing repair, renewal and payment obligations to be passed to successors in 
title. The pre-existing situation in Scotland was therefore completely different to that which subsists in 
England and Wales at the moment. 

The obvious contrast with the UK in that there is a thriving leasehold market and English leasehold does 
not have the limitations identified in paragraph 2.5. Indeed, reforming leasehold such that tenures 
extend to up to 999 years would further reduce the difference between leasehold and freehold to a 
largely technical distinction. 

3. No complex conversion procedures 

The Law Commission’s explanation of the process of conversion from freehold to strata at paragraph 
2.20 and 2.21 reiterates the difference between the pre-existing markets in Australia and England. The 
Law Commission notes that the conversion in New South Wales is a “rare occurrence” requiring consent 
from all leaseholders, tenants in common, the landlord and all registered mortgagees (as the case may 
be). In the case of company title, the decision to convert is made on a majority vote, but as the NSW 
Law Reform Commission has stated “in the Commission’s view, residents of company title units would 
reasonably expect that disputes relating to a loss of shares in, or to the winding-up of, the company 
would be resolved in a superior court such as the Supreme Court.” In NSW no complex conversion 
procedures have been necessary because of the absence of a flourishing existing leasehold market. 

In British Columbia, the threshold for conversion is 67% of unitholders, provided that “the interests of 
all tenants have been adequately respected in the conversion process” (Para 3.13 Commonhold: 
Comparative Research). The Law Commission does not provide evidence as to how common 
conversion is, but notes that “it seems to be intended to facilitate the conversion of rented, rather than 
leasehold, residential units.” Indeed, the process is intended to be driven by landlords, who may 
terminate leases if they intend, “in good faith, to convert that residential property to strata lots” (Para 
3.15). As with NSW, there is no complex conversion procedure required from other tenures to strata. 

Clearly neither of these situations is comparable to the in the situation in the UK, where there are many 
existing long leasehold developments and conversion is envisaged as being leaseholder-led. If all such 
conversions in the UK needed approval of the High Court in the way envisaged by the NSW Law 
Commission, that would place a huge burden on the courts and increase costs to homeowners. We 
understand why the Law Commission of England and Wales is avoiding this as an option. In order to 
avoid requiring recourse to the courts, the Law Commission has, however, put forward extremely 
complex proposals for conversion from leasehold to commonhold which are not seen anywhere else 
the world. We would submit that this is because the proposals are largely unworkable. 

4. Overseas commonhold-equivalent developments are less complex 

New South Wales allows for mixed-use and complex developments by means of layering a scheme 
either by ‘community title’ or ‘stratum subdivision’, as set out from paragraph 2.34 of Commonhold: 
Comparative Research. In British Columbia schemes can be broken up into “sections” or “types” (para 
3.25 Commonhold: Comparative Research). Similarly, in British Columbia, there is little mixing within 
developments of freeholders, strata holders and affordable tenants, and it is simple to incorporate a 
commercial use. Developments are usually relatively straightforward, which will not be the case in 
England and Wales. 

Given the lack of a pre-existing leasehold market, mixed-use developments in other jurisdictions do not 
involve the complicated arrangements proposed by the Law Commission, which would see a 
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development include freeholders, leaseholders, commonholders, together with overlaid commercial or 
residential use. Superimposing mixed use on mixed tenures creates a Rubik’s cube of overlapping 
interests. The problems that we highlight paragraph 2(f) above are therefore unique to England and 
Wales and no commonhold-equivalent tenure provides any guide how to resolve them.  

5. Joint and several liability 

In New South Wales, owners of strata title are joint and severally liable for debts of the owners’ 
corporation. Similarly, in British Columbia, as set out at paragraph 3.43 of Commonhold: Comparative 
Research, “lot owners bear full liability for the debts of the strata corporation. There is “no shield of 
limited liability, as there is in commonhold.”  

In Scotland, liability is effectively shared between the unitholders in a DMS and the business 
association. As set out at paragraph 6.58 of Commonhold: Comparative Research, where a creditor is 
unable to recover the full amount of a debt from the business association, a creditor can:  

“seek contribution from the unit owners. An owner will be liable to the creditor in 
accordance with proportion of their service charge contribution. If part of the debt 
that cannot be recovered is attributable to a “non-paying unit” (such as where the 
owner of that unit cannot be found), the contribution required from the other owners 
will be increased proportionately.” 

Joint and several liability ensures that risk is effectively allocated to the homeowner. Under the Law 
Commission’s commonhold proposals, however, liability of homeowners will be limited to the value of 
their shares in the commonhold association, which can be wound-up for insolvency. It is notable that 
the Law Commission is diverging from the international example, in an attempt to allow homeowners to 
have their cake and eat it.  

6. Inflexibility of commonhold-equivalent tenures 

Strata in British Columbia does not make allowance for schemes of different sizes, relying on the wide 
scope for changing by-laws to suit individual developments. The Law Commission acknowledges the 
weakness of this approach and states that “the NSW approach may be better suited to meeting these 
criticisms [the lack of recognition of different size schemes] than the approach in British Columbia” (Para 
3.59).  

However, NSW’s freehold strata, which is similar to the Law Commission’s proposal for commonhold, 
proved to be insufficiently flexible for situations where a government authority wished to retain control 
of the freehold. The Strata Schemes (Leasehold Development) Act 1986 was introduced to allow the 
Government to retain control and the freehold of the Sydney harbour area. Similarly, British Columbia 
has a system of leasehold strata for public bodies to continue to own the freehold of a strata 
development. 

It is common in England for local authorities or other government bodies to contribute land for 
development, while wishing to retain control of the underlying freehold. Clearly a similar “leasehold 
commonhold” tenure would be necessary in this situation. As the Law Commission acknowledges at 
paragraph 3.71 of Commonhold: Comparative Research: “in practice therefore, the leasehold strata 
scheme operates in a similar way to where long leaseholders have exercised the Right to Manage in 
England and Wales.” We agree and would argue that improving Right to Manage would be considerably 
easier, more cost effective and better understood than introducing a new form of commonhold.  

7. Commonhold-equivalent tenures are not suited for large scale affordable housing 

In England and Wales it is vital that commonhold developments are able to provide large scale 
affordable housing. In contrast to many cities around the world, British cities are socially mixed. 
Leasehold developments can contain many different varieties of social and affordable housing, whether 
owned by local authorities, housing associations or rented privately to housing benefit claimants. This 
helps reduce social segregation in British cities. 
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In our conversations with property managers in British Columbia, there is very little affordable housing 
in strata developments. We understand that to provide social housing, city authorities in British 
Columbia either build their own affordable rental stock in the suburbs or buy up strata units to rent 
them out, in which case the city council (or other social housing provider) becomes a strata owner and 
receives one vote per unit in the strata corporation. In other words, the council is a ready-made 
faction. Alternatively, a large block might be split into different sections, with one section including 
strata units and another affordable units.  

The problem is similar in NSW. The Law Commission notes at paragraph 2.85 of Commonhold: 
Comparative Research that while, the “Department of Housing [of NSW] is starting to buy units in strata 
schemes, in order to mix public housing into existing schemes… a very small percentage of strata lots 
are social housing.”  

Part of the reason for this is that mixing affordable housing with strata is unpopular among strata 
owners, who, among other things, fear that the presence of lower income neighbours will reduce the 
value of their own properties. They resist units being bought up for the purpose of being let to lower 
income tenants. Meanwhile, affordable tenants have no say over how the block is run and so have 
little incentive to work with their neighbours to maintain the quality of the development. 

Commonhold-equivalent developments exacerbate segregation between rich and poor (“them and us”) 
in British Columbia and NSW while leasehold developments – as seen in England and Wales – actively 
mix people of different social groups together in a way which is acceptable to both affordable housing 
tenants and to leaseholders.  
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Appendix 2 

Case studies of the appropriate uses of forfeiture 

The following case studies are examples of where it has been appropriate to use forfeiture to recoup 
outstanding payments, and to highlight the dangers if no equivalent forfeiture rights are included in 
commonhold.  

We have anonymised the developments involved but please let us know if you require any further 
information in relation to any of these case studies. 

Case Study 1 

The leaseholder was in breach since 19 May 2017, with total outstanding payments of £4,913.91 
including ground rent, service charge, legal costs and court fees. 

There was no mortgagee and we received no contact received from the leaseholder. The property 
manager stated that they had not had any dealings with the leaseholder and could not confirm if the 
leaseholder was elderly or vulnerable. A trace report confirmed that the leaseholder lived at the 
property. 

Eviction was carried out on 5 November 2018, the agent informing us that the property looked “lived in” 
but that the leaseholder seemed to have left the apartment two years previously. The police were 
notified and they advised us they would not be opening a case.  

The leaseholder was subsequently located on Facebook on 14 December 2018, and appeared to be 
living in Malaysia. A trace agent then located further address details and contact has been made with 
the leaseholder through his uncle who is based in London. Denton’s solicitors have been appointed to 
remedy the outstanding debt.  

Forfeiture provided an effective solution which prevented a shortfall in service charge payments from 
accumulating, protecting other residents in the block. If this were to happen in a commonhold 
development following the Law Commission’s proposals, we would envisage the Commonhold 
Association taking similar measures to evict the defaulting unitholder and sell the unit. 

Case Study 2 

The leaseholder was in breach since 15 December 2016, with £7,021.86 outstanding in ground rent, 
service charge, admin fees, interest, legal costs and court fees. There was no mortgage on the property. 

No contact was received from the leaseholder. A trace agent then established an alternative address 
and further correspondence was sent to this address but still no response was forthcoming. A 
possession order expired on 5 February 2018. 

Eviction was carried out on 17 January 2019. The property was vacant and notices have been sent to 
all known addresses of the leaseholder in relation to the goods in the apartment. 

As in Case Study 1, forfeiture provided an effective solution which prevented a shortfall in service 
charge payments from accumulating and would be analogous to a forced sale by the Commonhold 
Association under the Law Commission’s proposals. 
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Appendix 3 

Managing Agent Survey 

(Please see enclosed pdf) 
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Consultation Response to ‘Reinvigorating commonhold: the alternative to leasehold 

ownership’

The following response is submitted by the National CLT Network, a membership body 

representing over 300 Community Land Trusts (CLTs) across England and Wales.

Introductory remarks

• The National CLT Network would welcome reforms to commonhold that would make

it more suitable for our members.

• NCLTN is a member of the Community Led Homes partnership alongside the 

Confederation of Co-operative Housing, the UK Cohousing Network and Locality.  We

support their respective submissions on this consultation, and would be pleased to 

collectively provide further advice to the Law Commission and the Government on 

the effective operation of reforms that provide more community control of housing, 

such a through commonhold.

Compatibility of CLTs and commonhold

• Unlike commonhold associations, Right to Manage companies and most housing co-

operatives, CLT membership is open to the unit holders and any other person or 

organisation based in the wider local community. This is set out in the statutory 

definition of a CLT, in section 79 of the Housing and Regeneration Act 2008. In the 

governance of the CLT all members’ voices and votes carry equal weight, and CLTs 

must use their assets for the benefit of the whole community, not just the unit 

holders. We do not see, therefore, that commonhold will be an obvious choice for 

CLTs that would normally retain the freehold of their land and use leasehold with 

owner occupiers and, in some cases, other Registered Providers that manage their 

homes.

• There are therefore two ways in which commonhold might be made compatible with

CLTs. The more simple approach is for the commonhold association to be a separate 

legal entity, and the CLT - to protect and further its objects - would need a 

controlling interest and/or to maintain its role as Provider of any affordable homes in

perpetuity. The other is that sufficient flexibility is given to create a commonhold 

association that met the definition of a CLT, i.e. with a wider membership than just 

the unit owners, and the ability to enshrine binding restrictions on the disposal of 

commonholds to provide the asset lock required by the statutory definition of a CLT.

• With the latter this would require - viz question 37 - sufficient flexibility to add a set 

of rules to the CCS to reflect, for example, restrictions on resales and the eligibility 

criteria for affordable homes (usually agreed with the local planning authority and 

reflected in the section 106 agreement). Our model rules for CLTs that incorporate as

Community Benefit Societies provide an example of the kind of rules that would 

need to be permissible within a commonhold association, were it to meet the 



definition of a CLT1.

• CLTs can incorporate in a variety of legal forms, and most have registered as 

Community Benefit Societies since the Co-operative and Community Benefit 

Societies 2014 Act. Other forms of community led housing also use the CBS or co-

operative society models. If these were to be compatible with commonhold then it 

would be desirable, contrary to the conclusion reached in paragraph 7.24 of your 

consultation, to provide for the incorporation of commonhold associations under the

2014 Act.

• CLTs and cohousing communities are part of a wider community led housing 

movement. There is considerable innovation in forms of ownership and governance, 

and groups often wrestle with the same issues as the Law Commission has in its 

consultation paper. Several alternative arrangements for common ownership have 

been developed or explored, such as mutual home ownership, and innovative forms 

of affordability have been expressed in leasehold. While your proposals would allow 

CLTs to use leasehold for shared ownership properties, many CLTs use leasehold for 

other forms of affordable housing. We believe consideration ought to be given to the

use of leases longer than seven years within commonhold for these purposes.

Shared ownership

• Many CLTs have built, or are planning to build, shared ownership properties. We 

therefore welcome the proposal in question 65 to exempt shared ownership from 

the ban on residential leases over seven years within commonhold. This would 

enable more CLTs to make use of, or be compatible with, commonhold.

• It would be possible, under your proposals, for a CLT to act as the Provider and use 

commonhold as proposed. We agree that the shared owner leasehold should be 

required to comply with all the terms of the CCS; that the decision to terminate 

should be exercised jointly with the Provider; and that the shared ownership 

leaseholders’ right to challenge costs and be consulted should be as you propose.

• As noted, the commonhold association would probably need to be a separate legal 

entity to the CLT because its membership should be restricted to the unit owners of 

the development, whereas the CLT’s membership must be open to every person who

lives or works in its local area, that area typically being larger than the development 

itself.

• For CLTs with more than one development, the commonhold arrangements might 

provide a welcome devolution of building management to the unit owners and 

tenants. However, for some, and especially for CLTs with a single development, it 

1 http://www.communitylandtrusts.org.uk/funding-and-resources/resources/national-clt-network-model-
rules-sponsorship-service 



might instead create a time-consuming duplication of bureaucracy. In a CLT, shared 

owners can already join the CLT and participate in its governance and management, 

so many of the benefits of a commonhold association are already available without 

the need for a second legal entity. We assume that in these cases CLTs might prefer 

to use leasehold, unless a straightforward arrangement to resolve the interests of 

the commonhold association and the CLT can be devised.

• The ability of shared owners to staircase to 100% ownership presents a problem for 

CLTs. To fulfil their statutory obligation to ensure that the unit is only used for the 

benefit of the local community in perpetuity – usually by remaining an affordable 

unit, which is their primary object in their articles or rules – we believe that they 

should be able to restrict staircasing to 80%. In our response to the Law 

Commission’s proposals on leasehold enfranchisement we have made the case that 

the exemptions available in nationally designated protected areas ought to be 

available to all CLTs, regardless of location, and that CLTs should be exempt from 

leasehold enfranchisement. Applying this to commonhold, no shared owner should 

be able to purchase 100% of the unit and so have the commonhold title transferred 

to them. Any reforms of commonhold should likewise ensure that they do not 

undermine the ability of the CLT, as Provider, to maintain the affordability of shared 

ownership properties and restrict eligibility to those that meet the CLT’s allocation 

criteria, usually related to local connection or contribution.

Community Land Trusts and the use of leasehold

• While your proposals do not concern the use of leasehold per se, we would like to 

note a few points on leasehold in community led housing.

• We set out the general purposes and approaches to using leasehold in our response 

to the Government’s consultations on leasehold reform2. These were recognised in 

the Law Commission’s separate consultation on leasehold enfranchisement3. 

• As we have noted in our responses to the Government’s consultations on reforms to 

leasehold, there is no evidence of any abuse of leasehold by CLTs. Your consultation 

paper sets out several advantages of commonhold, but some of the inferred 

disadvantages don’t apply to CLTs:

 CLTs are legally required to be not-for-profit and would not use leasehold as 

an investment opportunity, to generate income (beyond ground rents to 

cover reasonable costs), or to obtain insurance commissions;

 Unit owners can participate in the governance of the CLT, reducing the “them

and us” mentality. Indeed, because every person who lives and works in the 

2 http://www.communitylandtrusts.org.uk/_filecache/79d/b06/446-final-response-consultation-response-

leasehold-reform-ncltn-ukcn-and-locality.pdf 

3 https://www.lawcom.gov.uk/project/leasehold-enfranchisement/ 



area can participate in the democratic governance of the CLT, they can 

facilitate better relations and less of a “them and us” mentality between the 

unit owners and their neighbours and local community. We encourage CLTs 

to designate a proportion (usually 1/3rd) of their board places for residents of

their homes, to ensure their voice is represented in decision making.

 Where CLTs use shared ownership, they tend to use the Homes England 

lease, so there is standardisation in our sector. 

• Your consultation paper states, in footnote 54, that CLTs grant leases that are for no 

more than 20 years in duration, to avoid problems with leasehold enfranchisement. 

This is incorrect. In every case we are aware of, leases are granted by CLTs for the 

usual lengths of 99 or 125 years. The CLTs are exposed to the risk of 

enfranchisement, and so we have lobbied the Government to exempt CLTs and 

responded positively to the Law Commission’s proposal (in your leasehold 

enfranchisement consultation paper) that this exemption is introduced. Our 

experience is that leases of 20 years or less would not be mortgageable for residents 

and so are not used by CLTs. Indeed, mortgage lending for affordable housing in 

general is constrained, particularly where local allocations criteria and staircasing 

restrictions are imposed to protect the community benefits that the CLT aims to 

provide. Any further complications created by commonhold could threaten the 

viability of low cost home ownership products.

• We would like to see CLTs able to offer leases of more than seven years within 

commonhold for forms of affordable housing other than shared ownership. For 

example, Cornwall CLT uses leasehold for discount market sale homes, where the 

discount is enshrined in the lease and applied to future resales, maintaining the 

affordability in perpetuity. London CLT has developed a lease that restricts the initial 

and resale price of its properties to a formula based upon median household 

incomes in the local authority area. This ensures they remain permanently affordable

in local markets where shared ownership properties – their values being tied to the 

housing market – have not remained affordable. Other CLTs have used leasehold for 

other forms of shared or limited equity. There is growing interest from community 

led housing groups, and mainstream providers of social housing, in new forms of 

affordable home ownership like this.

• The Government has accepted the principle that this innovation should be 

supported. The £163m Community Housing Fund provides revenue and capital 

grants for any form of affordable housing, provided the CLT can demonstrate how it 

meets a local need and how it will be retained in perpetuity. The Secretary of State 

has also called for innovation in shared ownership and in low cost home ownership 

products more generally.

• The Government could facilitate this innovation through leasehold and commonhold 

reforms by developing exemption arrangements for these forms of affordable home 



ownership, similar to those proposed for Shared Ownership. Alternatively CLTs, 

cohousing communities and housing co-operatives could be given a general power to

use leases longer than seven years within commonhold for the purposes of providing

permanently affordable housing. This would enable innovation without being 

impeded by the speed at which the Government can update the schedule in which 

tenure-specific exemptions are set out. We note that this would require cohousing 

communities to be furnished with a statutory definition, and support the UK 

Cohousing Network’s proposed definition set out overleaf in Annex A. Alternatively, 

it would require a new statutory definition for Community Led Housing, an umbrella 

covering CLTs, housing co-operatives, cohousing communities, development trusts 

and other approaches.

For further information, please contact the  



Annex A – proposed definition of a ‘cohousing community’

1. A cohousing community will comprise residential units4, together with communal and 

ancillary facilities, collectively created by members5 of that community, and with an 

objective of fostering the social and environmental wellbeing of all its members, as well as 

contributing to the wellbeing of the wider area in which the cohousing community is 

located.

2. The management of a cohousing community is shared by all its members, who shall also 

be members of the body corporate owning the freehold or head leasehold interest in the 

relevant land6. All member households7 occupy their individual residential units on terms 

that ensure that the cohousing community’s objectives are achieved.  

3. The terms of membership and the role of members in decision-making will be determined

as appropriate by each cohousing community to ensure accountability to all the members. 

Members may also include, say, a housing association as the immediate landlord of any 

social/affordable rented homes.                   

4 ‘Residential units’ is the Law Commission’s proposed term to mean both flats and houses to get round the 
legal problems of defining a ‘house’ or ‘home’.

5 ‘Members of the community’ for the time being i.e. at any time in the history of the project the numbers of 
members may only be a proportion of the final number of members capable of being housed.

6 ‘Relevant land’ will normally be the whole site on which both homes and any communal facilities are built.

7 ‘Households’ could also include a number of non-related individual adults sharing by agreement. Each 
cohousing community may determine how each household and its occupants are represented in the 
governance of the community.
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Reinvigorating commonhold: the 
alternative to leasehold ownership  
 

Response submitted by the National Trust to the Law Commission 
consultation paper on reinvigorating commonhold: the alternative 
to leasehold ownership1. 
 
March 2019 

The National Trust is a charity founded in 1895 by three people who saw the 
importance of our nation’s heritage and open spaces and wanted to preserve them 
for everyone to enjoy. More than 120 years later, these values are still at the heart of 
everything we do. We look after special places throughout England, Wales and 
Northern Ireland for ever, for everyone. 

Introduction 

1. The National Trust welcomes the opportunity to submit a response to the 
above consultation.  In this response we explain a little more about the 
National Trust and inalienable land, and why we believe it is important that 
inalienable land, and the buildings on that land, need specific protection. We 
then respond to some of the specific questions asked in the consultation. Due 
to the special nature of inalienable land, our focus in this response is 
principally on the National Trust and the interaction of the proposals with 
inalienable land.  

Background about the National Trust  

2. The National Trust is Europe’s largest conservation organisation. Through our 
ownership we look after more than 250,000ha of land and around 25,000 
buildings throughout England, Wales and Northern Ireland for ever, for 
everyone in the nation. 95% of the National Trust’s land is held ‘inalienably’2. 
To protect inalienable land, once it has been declared inalienable the National 
Trust can never voluntarily part with it, so it is protected forever. Respecting 
our promise to the nation to hold places forever, we can grant leases of 

                                                            
1 Consultation Paper No 241 
2 The power to declare land inalienable is in section 21 of the National Trust Act 1907. Land acquired 
under the National Trust Act 1939 is also inalienable (section 8 of the National Trust Act 1939). In this 
context ‘land’ comprises both land and the buildings on the land.  Once land has been declared 
inalienable it cannot be sold and only Parliament can authorise its compulsory acquisition in the face 
of any objection by the Trust to a compulsory acquisition proposal.  
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inalienable land, or of buildings on it, but not if the length of the term would in 
practice amount to parting with the land or the buildings. So, we have 
normally limited the length of leases of inalienable land to 99 years. 

3. We declare places inalienable because they are of great beauty, because 
they are of significant historical importance or because they are of outstanding 
importance for nature conservation, archaeology or landscape value. 
Alternatively, we declare them inalienable because they protect other places 
which are themselves of such value. 

4. Usually the best way to secure the preservation of buildings is to ensure they 
are put to good use. To ensure this in respect of residential buildings, and to 
enable people to enjoy living in National Trust properties, we usually either 
grant shorter term Assured Shorthold tenancies at a monthly rent or we grant 
longer term (over 21 years) leases in return for a premium and a more 
nominal ground rent3.  In each case, whilst we may decide to let a property, 
we fully expect the property to revert to us at a future point in time. 80% of the 
National Trust’s landholding and the majority of our 5,000 residential 
properties are let. Of these 5,000 residential properties we have around 750 
which are let on long, residential leases.  About 100 of these are flats (of 
which approximately 60 are on one site) and the rest are houses, many of 
which have rights to use shared facilities (such as estate roads or septic 
tanks) so could be impacted by reform of the law relating to commonhold. 

5. In managing our inalienable land, we need to balance preserving special 
places for the benefit of the nation as a whole with seeking to ensure our 
leaseholders are treated fairly and that they can continue to call their 
properties home. We recently responded to the Law Commission’s 
consultation paper4 on leasehold home ownership: buying your freehold or 
extending your lease (our ‘Response on Enfranchisement’5).  The Law 
Commission will note that we proposed a series of measures which we 
believe will enable the majority of our long leaseholders to remain in their 
properties for as long as they wish.  However, in making our proposals we 
explained that, because we hold inalienable land for ever for the benefit of the 
nation, it is important that we continue to be landlord to these long leases in 
order to ensure they are protected for future generations.   

Freeholder consent to conversion to commonhold 

6. The existing requirement for freehold consent to conversion to commonhold, 
and the requirement for freeholders to make the Land Registry application for 
conversion, means that currently the National Trust is able to ensure that 

                                                            
3 Occasionally in appropriate circumstances we have combined the two structures and granted a 
longer term tenancy (over 21 years) at a market-based rent. 
4 Consultation Paper 238 
5 Copy attached at the appendix. 
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freeholds held inalienably continue to be held by the National Trust for the 
benefit of the nation and are not converted to commonhold. 

7. We note that the Law Commission’s recommendation is that the requirement 
for freeholder consent to conversion to commonhold should remain.  The key 
change recommended by the Law Commission in this area is that the process 
of leasehold enfranchisement is streamlined into a single process with the 
application to convert to commonhold.  We are supportive of the Law 
Commission’s recommendations on this streamlined process, provided that: 
(1) the National Trust’s inalienable land continues to be exempt from freehold 
enfranchisement6; and (2) sufficient safeguards are put in place to ensure the 
qualifying criteria for freehold enfranchisement are properly met before an 
application is completed. We comment on these safeguards in paragraphs 12 
and 15 below.  

8. We have some well-known historic houses which are currently let on a long 
lease (over 21 years), including significant grade I listed historic properties 
such as 16th and 18th century mansions with associated parkland. These are 
of significant national historical importance, perhaps because of the 
characteristics of the building or estate itself, or the part it has played in the 
history of Britain, or because of the place’s close links to pivotal figures in the 
nation’s history.  Other houses may have been declared inalienable to enable 
the National Trust to ensure that villages, landscapes and streetscapes retain 
their historical character.  Many of these houses have some shared facilities, 
such as estate roads and septic tanks, and could therefore be seen as 
potential candidates for conversion to commonhold. 

9. If houses on inalienable land were converted to commonhold the National 
Trust would lose its superior interest in the land, which in turn would 
undermine our promise to hold them for ever for the benefit of the nation, for 
everyone to enjoy. The loss of our superior title to houses on our wider estate 
would prejudice our ability to ensure they are appropriately cared for and 
result in the fragmentation of historic estates. The nation benefits from our 
ownership of these properties as we can better ensure that whole villages or 
landscapes and streetscapes retain their historical character when they are let 
on a leasehold basis than is possible under fragmented freehold ownership. 
This is because obligations under leases can be enforced more easily and 
more consistently than those between freehold owners.  

10. So far as we are aware, the National Trust has never been asked by its 
leaseholders to convert any of its land to commonhold. We would be unable 
to consent to our leaseholders converting inalienable land to commonhold, as 
to agree to conversion to commonhold would mean the National Trust losing 
its superior title, which would be contrary to the very concept of having 

                                                            
6 The National Trust’s inalienable land is currently exempt under Leasehold Reform Act 1967, section 
32 (houses) and Leasehold Reform, Housing and Urban Development Act 1993, section 95 (flats). 
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declared the land inalienable (to be held by the National Trust forever, for 
everyone).   

Specific Law Commission Consultation Questions 

11. As explained above, we have focused in this consultation response on the 
National Trust and the way in which the Law Commission proposals interact 
with National Trust inalienable land. Below we answer some of the specific 
questions raised by the Law Commission where those questions interact 
particularly with inalienability.  

12. Q1 (paragraph 3.31) – freeholder consent requirement 

In order to protect freeholders, we provisionally propose that it should 
only be possible to convert to commonhold if either: 

(1) the freeholder consents; or 

(2) the leaseholders satisfy the qualifying criteria for collective 
enfranchisement, and acquire the freehold as part of the process of 
converting to commonhold. 

Do consultees agree? 

 As we mentioned in paragraph 7 above, we agree with the proposal, 
provided that adequate safeguards are put in place to ensure that 
inalienable land is not converted to commonhold without the National 
Trust’s knowledge.  

 We proposed in our Response on Enfranchisement that inalienable 
land should continue to be exempt from any right to enfranchise the 
freehold whether individually or collectively.  Provided this exemption 
were to continue, this would provide one element of a suitable 
safeguard for inalienable land. However, there is a danger that even if 
inalienable land is excluded from the right to freehold enfranchisement, 
if the process for applying for collective enfranchisement and 
conversion to commonhold is streamlined into one process, inalienable 
land may accidentally be incorrectly registered as commonhold.  
Please see our response to Q13 below for our consideration of this 
issue. 

 We are reassured by the Law Commission’s stance that the 
streamlining of collective enfranchisement and conversion to 
commonhold into a single procedure should in no way change the 
qualifying criteria for collective enfranchisement7.  We note that the 
Law Commission considers that the Government may choose to 
incentivise conversion to commonhold by creating a separate 

                                                            
7 Paragraphs 3.24, 3.25, 3.29 of Consultation Paper No 241. 
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conversion procedure with different qualification criteria8, but that the 
Law Commission does not support a separate procedure9.  We agree 
that a separate procedure is unnecessary, and would add an additional 
layer of complexity.  Were any such separate, commonhold procedure 
to be considered, we propose that the exclusion of inalienable land 
from freehold enfranchisement should also be applied to that separate 
procedure for the reasons set out elsewhere in this response. 

13. Chapter 3, especially Q3 (paragraph 3.54) – leaseholder consent 
requirements 

We provisionally propose that only leaseholders who are eligible to 
participate in a collective enfranchisement claim should take a 
commonhold unit and should be able to participate in a decision to 
convert to commonhold. 

We are supportive in principle of this proposal provided leaseholders are 
unable to enfranchise the freehold where the Trust owns an inalienable 
interest in the relevant property. We have some situations where the National 
Trust itself holds properties under a long lease and it is this long lease which 
we have declared inalienable. We are keen to ensure that sub-leaseholders 
from this lease are not able to enfranchise the freehold and/or convert to 
commonhold as this could result in significant historic properties being lost to 
the nation.    

14. Q11 (paragraph 4.18) – freeholder refusal of consent 

We provisionally propose that, where the freeholder refuses to consent 
to conversion, the leaseholders will need to follow the collective 
enfranchisement process to purchase the freehold in order to convert to 
commonhold. 

We agree with the proposal subject to the comments made in response to Q1 
above. 

15. Q.13 – leaseholder application to HM Land Registry 

We provisionally propose that (in addition to the freeholder) it should be 
possible for leaseholders who are in the process of acquiring the 
freehold by collective enfranchisement, to apply to HM Land Registry to 
create a new commonhold. 

Do consultees agree? 

 

                                                            
8 Paragraphs 3.27 and 3.28 of Consultation Paper No 241. 
9 Paragraph 4.12 of Consultation Paper No 241. 
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Leasehold home ownership: buying your 
freehold or extending your lease  
 

Response submitted by the National Trust to the Law Commission 
consultation paper on leasehold home ownership: buying your 
freehold or extending your lease. 
 
January 2019 
 
The National Trust is a charity founded in 1895 by three people who saw the importance of our 
nation’s heritage and open spaces and wanted to preserve them for everyone to enjoy. More 
than 120 years later, these values are still at the heart of everything we do. We look after 
special places throughout England, Wales and Northern Ireland for ever, for everyone. 
 
Introduction 
 
1. The National Trust welcomes the opportunity to submit a response to the above 

consultation. We are pleased to note that the Law Commission have undertaken a 
full technical review of this area of law. Equally we are pleased to note that the 
Law Commission are considering carefully what the right approach should be to 
dealing with the special nature of National Trust inalienable land. In this response 
we explain a little more about the National Trust and inalienable land and why we 
believe it is important that inalienable land, and the buildings on that land, should 
be treated differently, before responding to some of the other specific questions 
asked in the consultation. Due to the special nature of inalienable land, our focus 
in this response is principally on the National Trust and the interaction of the 
proposals with inalienable land.  

 

Background about the National Trust  

2. The National Trust is Europe’s largest conservation organisation. Through our 
ownership we look after more than 250,000ha of land and around 25,000 buildings 
throughout England, Wales and Northern Ireland for ever, for everyone in the 
nation. 95% of the National Trust’s land is held ‘inalienably’1.To protect inalienable 
land, once it has been declared inalienable the National Trust can never 
voluntarily part with it, so it is protected forever. Respecting our promise to the 
nation to hold places forever, we can grant leases of inalienable land, or of 

                                            
1 The power to declare land inalienable is in section 21 of the National Trust Act 1907. Land acquired 
under the National Trust Act 1939 is also inalienable (section 8 of the National Trust Act 1939). In this 
context ‘land’ comprises both land and the buildings on the land.  Once land has been declared 
inalienable it cannot be sold and only Parliament can authorise its compulsory acquisition in the face of 
any objection by the Trust to a compulsory acquisition proposal.  
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buildings on it, but not if the length of the term would in practice amount to parting 
with the land or the buildings. So we have normally limited the length of leases of 
inalienable land to 99 years. 

3. We declare places inalienable because they are of great beauty, because they are 
of significant historical importance or because they are of outstanding importance 
for nature conservation, archaeology or landscape value. Alternatively we declare 
them inalienable because they protect other places which are themselves of such 
value. 

4. Usually the best way to secure the preservation of buildings is to ensure they are 
put to good use. To ensure this and to enable people to enjoy living in National 
Trust properties, we usually either grant shorter term Assured Shorthold tenancies 
at a monthly rent or we grant longer term (over 21 years) leases in return for a 
premium and a more nominal ground rent2.  In each case, whilst we may decide to 
let a property, we fully expect the property to revert back to us at a future point in 
time. 80% of the Trust’s landholding and the majority of our 5,000 residential 
properties are let to tenants. Of these 5,000 residential dwellings we have granted 
approximately 750 leases which are likely to be affected by the proposals in the 
consultation paper. We set out in appendix A more details on the types of 
agreements we have granted out of inalienable land.  

5. In managing our inalienable land, we need to balance preserving special places 
for the benefit of the nation as a whole with seeking to ensure our leaseholders 
are treated fairly and that they can continue to call their properties home. We 
recognise that the current law is complex, difficult for all parties to understand and 
difficult to apply. We therefore welcome the aim behind the Law Commission 
proposals to seek to make the law on leasehold enfranchisement simpler and 
more transparent. Equally we welcome measures to reduce costs for leaseholders 
and landlords by avoiding the need to argue over complex qualification criteria. So 
for the National Trust and our leaseholders specifically, we want to find a way of 
making any new proposals work whilst protecting the special nature of inalienable 
Trust properties which we hold for ever, for everyone.   

 

Enfranchisement of National Trust Inalienable Freeholds  

6. The National Trust is very concerned about any proposal which would give any 
leaseholder (whether individually in the case of houses or collectively in the case 
of flats) the right to enfranchise the freehold of inalienable land. Inalienable land 
should be exempt from any such right in order to ensure that such land and the 
buildings on it continue to be protected for the nation and for future generations.   

7. If the Law Commission’s proposals were implemented without any special 
provision for inalienable National Trust land, it could result in our long lease 
properties being lost to the nation. There is currently an exemption from 
enfranchisement of the freehold of houses and flats on inalienable land. This is an 

                                            
2 Occasionally in appropriate circumstances we have combined the two structures and granted a longer 
term tenancy (over 21 years) at a market-based rent – see paragraph 27 below. 
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essential mechanism for ensuring the protection of significant buildings and places 
which have been entrusted to the National Trust to care for forever on behalf of 
the public at large, whilst putting the property to good use.   

8. We have some well-known historic houses which are currently let on a long lease 
(over 21 years) and which are visited by the public which could, if the proposals 
were introduced without special provision, be taken out of National Trust 
ownership. This includes significant grade I listed historic properties such as 16th 
and 18th century mansions with associated parkland. These are of significant 
national historical importance, perhaps because of the characteristics of the 
building or estate itself, or the part it has played in the history of Britain, or 
because of the place’s close links to pivotal figures in the nation’s history. If the 
freehold of these places could be enfranchised it would undermine our promise to 
hold them for ever for the benefit of the nation. It would also remove our ability to 
ensure that the public continue to have access to these properties for ever, and 
the opportunity which that brings for people to enjoy their heritage in physical form. 
Equally if the freehold to some of our other historic properties which are not 
currently open to the public could be enfranchised, not only would it prejudice our 
ability to ensure they are appropriately cared for, it would remove the opportunity 
to give greater public access to them in the future. Whilst for the time being the 
best way to care for these properties is for them to be lived in, we should retain the 
ability to be able to open them for everyone to enjoy in the future.   

9. Not only would the proposals result in the loss of mansions or manor houses, they 
could result in the loss of other properties such as cottages on our wider estates. 
This would result in the fragmentation of historic estates. The nation benefits from 
our ownership of these properties as we can better ensure that whole villages or 
landscapes and streetscapes retain their historical character when they are let on 
a leasehold basis than is possible under fragmented freehold ownership. This is 
because obligations under leases can be enforced more easily and more 
consistently than those between freehold owners.  

10. Some of the cottages we have let were given to us in need of significant 
renovation. In deciding to let these on a long residential lease, we recognised that 
they were in need of significant investment and this was reflected in the premium 
the National Trust received when it originally granted the lease. We didn’t 
undertake the renovation works ourselves as, at the time when the leases were 
granted, the National Trust didn’t necessarily have all the resources necessary to 
undertake the renovations. However, as the best way to protect properties is to 
enable them to be used, we wanted to find a way of enabling them to be lived in 
whilst remaining protected. Leaseholders have breathed new life into many of 
these properties and have been able to live in these historic homes. The lease 
mechanism has enabled us to ensure that work has been undertaken by our 
leaseholders in a sympathetic way, and ensured that it delivers benefit both to the 
private leaseholder during the term of the lease and to the public in the longer 
term.  

11. In deciding to let our properties on long leases we wanted to ensure they were put 
to good use, but in the knowledge we would be able to review at an appropriate 
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point in time what the most appropriate use for the property would be. As times 
move on and circumstances and visiting patterns change, it is possible for 
properties to be used and enjoyed in different ways. The resources we have 
available to renovate properties and make them available to the public change. 
Equally the significance of properties themselves can change over time. For 
example a traditional village may not seem as significant at one point in time as it 
may many years later when other similar villages have been subject to substantial 
change. By continuing to own the freehold of our inalienable properties, we have 
been able to make sure that as and when the lease ends we can review the best 
way of ensuring everyone in the nation can benefit from our stewardship of these 
properties. 

12. The Law Commission may also be aware that for some of our estates HM 
Treasury has given substantial inheritance tax reductions to previous owners in 
return for their transferring the estate to the National Trust. Government 
recognised the importance of those estates being held inalienably by the National 
Trust as places for the public to enjoy. For those estates, it would go against the 
purpose of that arrangement if parts of these properties could be taken out of 
National Trust ownership.  

13. Whilst we are seeking to ensure appropriate protection for National Trust 
inalienable properties, we would stress that we are not seeking any special 
protection for properties we own on an alienable basis. We consider those should 
be subject to the same regime as for other landlords.   

 

Extension of Long Residential Leases  

14. Protecting inalienable land is fundamental to our role in preserving special places 
for ever, for everyone. We welcome the Law Commission’s approach to 
simplifying the existing enfranchisement regime and in making it easier for 
leaseholders to be able to exercise their enfranchisement rights. Generally, 
subject to the specific package of measures below, we are supportive of the Law 
Commission proposals to remove the current qualification criteria for a statutory 
lease extension and to replace it with the criteria proposed by the Commission. 
We want to find a way to make this work whilst still protecting inalienable land.  

15. In this section of our response we make a proposal for the treatment of long 
leases of inalienable National Trust properties which we consider will help achieve 
a balance between being fair to leaseholders and looking after properties for the 
benefit of the nation. This involves five key interlinked elements: 

1. an exemption from the right to extend a long lease for certain categories of 
house or flat where it would be entirely inappropriate for the leaseholder to be 
able to extend their lease. We describe those categories in more detail 
below; 

2. a right on the part of the National Trust to buy back any long lease (including 
any sublease) of inalienable land extended under the Law Commission 
proposals, at market value, on each occasion during the lease when the 
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leaseholder wishes to dispose of it (including a sale or transfer, the grant of a 
sublease for over 21 years, a gift or other disposition or, in the case of a 
corporate leaseholder, when there is a change in control of the corporate 
entity); 

3. any right to extend a lease of National Trust inalienable land should only be 
available to individuals rather than companies or other corporate 
leaseholders; 

4. the Law Commission proposals should only apply to long leases (over 21 
years) granted in return for a premium and not to leases let at a 
monthly/quarterly or other regular market-based rent; 

5. there should be some limitations on the acquisition of ancillary rights over 
National Trust inalienable land.  

We explain these points in more detail below.  
 
16. As mentioned in paragraph 8 above, we have some properties where a 

leaseholder leases the entirety of a mansion house or manor house. Some of 
these are opened on our behalf by the leaseholder, some offer access to the 
grounds only and some are not currently open to the public at all.  For all the 
reasons given in paragraph 8 it is important that as circumstances change the 
extent of public access to, and enjoyment of, the properties can change as well. If 
the leases of these properties were capable of being extended for 125, 250 or 
even 999 years it would effectively mean we couldn’t achieve this. 

17. We additionally have many residential units which are let on long leases but which 
are integral to the enjoyment of a wider property by the visiting public. We have 
some properties where a leaseholder may lease a wing of a mansion house, or a 
flat in the mansion house, with the rest of the property being open to the public. 
These are usually (though not always) leases to families with historic links to the 
property entered into as part of the arrangements made with the family at the time 
the relevant property came to the National Trust. Equally we have some leases of 
residential units (mainly houses) which are located on a key visitor route within the 
curtilage of a historic property. Examples include units in a former courtyard or 
those located in parkland which the public visit. Due to the location of these 
residential units, it is inevitable that they may well be needed in the future as part 
of the public’s visit to the wider property. If the leases were capable of being 
extended for a further 125, 250 or even 999 years it would mean that realistically 
the public would never have the opportunity to enjoy visiting these places as part 
of their wider visit to our properties. We have always anticipated that at a point in 
time we would be able to reconsider the best use of these units. Many of these 
residential units have had significant charitable funds, arising from public 
donations, spent on their maintenance. Our supporters wouldn’t expect to have 
them effectively taken out of our control on what would amount to a near 
permanent basis.  

18. The first element of our proposal is therefore that the following leases granted out 
of inalienable land should be excluded from the proposed new regime insofar as it 
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would give rise to any statutory extension rights over and above those (if any) they 
would enjoy under the existing regime: 
 leases of residential units which are, or are embedded within or are in the 

curtilage of, a National Trust visitor attraction property3, and 
 lease arrangements made with members of the family who originally 

transferred the relevant property to the Trust, and leases directly replacing 
or derived from such arrangements. 

19. The categories mentioned above are only a relatively small part of our long lease 
portfolio.  As we have described elsewhere in this response, the nature of our long 
lease portfolio is very varied.  Rather than extending exemption from enhanced 
extension rights to all inalienable houses or flats, we believe that, for most of the 
National Trust’s long leases, it should be possible for leaseholders to remain in 
their properties for as long as they want to and to maintain the value of their lease, 
providing the Trust has periodic opportunities to review the best way of fulfilling 
our conservation aims of ensuring properties can be enjoyed by the nation.  We 
address this in our second point. 

20. Our second point is that residential leases of over 21 years of inalienable land 
which don’t fall within the special categories mentioned in paragraph 18 could be 
extended as anticipated in the Law Commission proposals (for say 125, 250 or 
even 999 years, as the review concludes is appropriate, in return for a premium4) 
provided the National Trust has a right throughout the term of the lease to buy 
back the lease each time the leaseholder wishes to dispose of their property (i.e. 
sale, transfer, grant of long sublease over 21 years, gift or other disposition).  

21. This would mean that these leaseholders would have the certainty of knowing they 
can continue to remain in their properties for as long as they wish. When, and only 
when, they wish to move on the National Trust would have the opportunity to 
review the most appropriate use for the property. If we consider that can be better 
achieved in a different way we can repurchase the property. Any repurchase 
would be at market value. The pricing mechanism would need to exclude any 
additional uplift in premium attributable to the Trust’s interest in the freehold or 
surrounding land. This would ensure that if the National Trust were to exercise the 
right the leaseholder doesn’t lose out by selling their lease back to us but equally 
would ensure they don’t receive an additional gain just because it is the National 
Trust purchasing their lease.  

22. In putting forward this proposal, we recognise that people’s homes serve two 
purposes. They are the place where people choose to live and they are also for 
many people the largest single financial investment which they will make. Both of 
these considerations need to be reflected in any new regime and our proposal 
seeks to balance, on the one hand, both of these aspects with, on the other, the 
need to review as time moves on the most appropriate way of ensuring the nation 
is able to enjoy and benefit from inalienable property.  

                                            
3 By which we mean a property which is wholly or partly open to the public to visit, whether the 
arrangements for visits by the public are managed by the National Trust, the leaseholder or a third party 
4 and subject to the same qualification criteria as in the Law Commission proposals, and our comments 
elsewhere in this response 



Page 7 of 14 
 

23. In the case of a corporate leaseholder, we believe this right of buy back should be 
activated when there is a change in control of the corporate entity, for example on 
a transfer of shares which changes the majority shareholding.  This would avoid a 
company structure (with potentially perpetual succession) being used as a way to 
avoid triggering the right to buyback.  

24. Any legislation establishing such a regime could incorporate the detail of how any 
repurchase scheme should operate and could incorporate appropriate 
mechanisms to deal with a situation where the Trust is not given the opportunity to 
buy back the property at the appropriate point in time. We would be happy to work 
with the Law Commission to establish such a process.  

25. The third element of our proposal is that companies should be excluded from 
exercising the right to extend set out in the Law Commission proposals where they 
are the lessee of a lease granted out of inalienable National Trust land. In putting 
forward the proposal for dealing with leaseholds on inalienable land we are 
seeking to balance the appropriate use of the special places in the National Trust’s 
care with being fair to ordinary leaseholders who want to be able to continue to 
enjoy living in their homes for as long as they want. Use of a corporate entity to 
hold a leasehold is a considered and deliberate commercial decision for which a 
leaseholder is usually well advised and which takes the purchase of the lease 
outside the sphere of true home ownership and into the sphere of commercial 
investment. 

26. The fourth element of our proposal is that leases which have been granted in 
return for a market-based rent rather than a premium or capital sum should be 
exempt from the Law Commission proposals. We believe this should be the case 
not just for National Trust inalienable land but should be built into the Law 
Commission proposals more generally.  

27. As we refer to in paragraph 4 above, we have a number of leases of this type. 
Some are leases of residential properties and some are mixed use properties such 
as residential properties also used, to take an example, as bed and breakfast 
accommodation. Whilst they are long in duration, the rents are more akin to the 
sort of rent which would be payable under a shorter term residential or business 
tenancy rather than a long residential lease at a premium and ground rent. In 
these cases the leaseholder has not invested capital sums in purchasing these 
leases in the same way as they have for leases which have been purchased in 
return for a premium. These long-term market-based rental arrangements grant 
tenants long term but clearly defined stability and peace of mind both for their 
place of business and their home, giving advantages to the tenant over shorter 
term arrangements. They also give the National Trust stability of income and 
tenant, so it is an arrangement with mutual benefits for both parties. We believe it 
is right these are treated differently and that they should be exempt from the Law 
Commission proposals.  

28. Finally, under the Law Commission proposals, it is possible that leases of 
alienable National Trust properties or leases of land in the ownership of other 
freeholders might be capable of being enfranchised. Some of these leases may 
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have ancillary rights over National Trust inalienable land. Due to the significance 
of inalienable land, we consider there should be no right to the freehold acquisition 
of such ancillary rights over inalienable land. In the case of the extension of the 
term of leasehold ancillary rights, we believe any extension should only be 
possible with the National Trust’s consent, not to be unreasonably withheld or 
delayed. Should there be any question as to whether the Trust’s consent is being 
unreasonably withheld or delayed it should be capable of being referred to the 
Tribunal.  

29. Clearly the detail behind each of these elements would need to be developed and 
we would like to work with the Law Commission to take this forward. Equally these 
proposals are based on the proposed new regime set out in the consultation. 
Should any details of the proposed new regime change, we would need to review 
whether this framework remained workable for the Trust in the context of those 
changes. 

30. Finally, we are conscious that the above proposal does not reflect the possible 
options for inalienable land suggested by the Law Commission in the consultation 
document. Whilst options 3 (b) & (c) in paragraph 9.58 of the consultation could, 
with adaptation, be made to work from the National Trust’s perspective, we 
anticipate these might not resolve some of the concerns of our leaseholders. We 
believe our proposal provides more of a balance between enabling leaseholders to 
remain in their properties for as long as they wish with protecting inalienable land 
for ever, for everyone. Saying this, should the Commission consider either option 
3(b) or 3(c) to be more viable than the approach we have put forward then we 
would be happy to explore with the Commission how those options could be 
appropriately adapted. 

 

Specific Law Commission Consultation Questions  

31. As explained above, we have focused in this consultation response on the 
National Trust and the way in which the Law Commission proposals interact with 
National Trust inalienable land. Below we answer some of the specific questions 
raised by the Law Commission where those questions interact particularly with 
inalienability or where we have specific experience in the relevant area.  

32. Q2 – Length of lease extension 
 We are happy to leave to wider debate the general issue of what the most 

appropriate length of lease extension is.  Our only observation relates to the 
possibility that very long, or cumulative, extensions might bring into play the 
provisions of section 153 of the Law of Property Act 1925, relating to the 
enlargement of very long leases.  If the Commission’s ultimately preferred 
solution would be such as to raise that prospect it would be important in any 
implementing legislation to disapply section 153 in relation to such statutorily 
extended leases, so as to leave freehold enfranchisement to be dealt with under 
the regime to be proposed by the Commission, without a parallel and less 
structured route. 
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33. Q6 – Terms of any lease extension. 
 We agree that the starting point for the terms of any lease extension should be 

the terms of the existing lease. We understand the need to seek to ensure that 
scope for renegotiation of the lease is kept to a minimum. However on any lease 
extension it should be possible to amend the terms of the lease to take account 
of factors such as physical changes to the property or any service media/rights 
over third party land since the original lease was granted. For example, when 
extending the lease it may be necessary to deal with any necessary 
rights/obligations to use and maintain items such as septic tanks, new access 
routes, or new or altered service media. Without these being properly 
documented the lease may be less attractive to purchasers or lenders.  

 Bearing in mind that, under the Law Commission proposals, the lease would be 
capable of being extended many times, it should be possible to update the lease 
on extension to take into account any legislative changes. It is quite possible the 
lease being extended will be very old and that the statutory obligations on both 
freeholders and leaseholders will have changed. It is right that any new lease 
should reflect those changes.  

 We think it is difficult for all possible necessary amendments to be incorporated 
in a prescribed list as anticipated by the Law Commission. It is inevitable that 
some situation-specific amendments will be missed in any list and it could result 
in a lease being harder to sell or mortgage if it doesn’t deal with the specific 
situation appropriately. We would suggest that a more flexible way would be for 
legislation to make it clear that the starting point for the new lease should be the 
old lease and the parties can only depart from that if there are particularly good 
reasons for doing so. In the event that either party believes the other is trying to 
introduce an unreasonable term, they should be able to apply to the Tribunal and 
an appropriate cost award should be available.  

 We think it would be better if a new replacement lease were issued on a lease 
extension rather than a lease by reference. These documents need to exist for 
hundreds of years into the future. In our experience, leases by reference are 
often confusing for leaseholders to read as it requires cross referencing two 
documents to understand what obligations leaseholders need to comply with. It 
is more consumer friendly to include the terms all in one place.   

34. Q 7 – Do Consultees consider that the ability of parties to enter into a lease 
extension outside the 1967 and 1993 Acts creates significant problems in 
practice? What steps if any do consultees consider could be taken to 
control or limit the use or impact of parties entering into a lease extension 
outside of a new statutory enfranchisement regime? 

 In reality, if most leaseholders are able to extend their leases in the way 
proposed by the Law Commission it is less likely there will need to be a 
significant number of lease extensions granted outside of the statutory regime.  

 In the case of any extension outside of the new regime, we would suggest 
introducing a warning process for leaseholders. Before the lease is granted (or 
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before the leaseholder becomes contractually obliged to buy the lease) a 
landlord could be required to provide the leaseholder with a statutory prescribed 
form of notice to help the leaseholder understand the implications of taking a 
lease which does not benefit from the new regime. That notice could explain the 
importance of taking legal advice on the terms of the lease. This could be similar 
to the prescribed notice which landlords serve on tenants when contracting out a 
lease from part II of the Landlord and Tenant Act 1954. We anticipate a warning 
process such as this could apply to any voluntary lease extensions that the 
National Trust might be able accommodate where the lease is not subject to the 
statutory regime under our proposals outlined above.  

35. Q9 – To what extent would our proposed uniform right to a lease extension 
at a nominal ground rent, for both houses and flats, increase leaseholders 
seeking lease extensions under (future) enfranchisement legislation  

 In the case of the National Trust, this is very likely. At present leaseholders of 
National Trust flats do not have any rights to a statutory lease extension. Under 
the new proposals, both leaseholders of flats and houses would have these 
rights. Additionally, because of the relaxation of qualification criteria, the 
category (and therefore numbers) of houses benefitting from such rights would 
greatly increase.  

36. Q38 – We provisionally propose to exclude business leases from 
enfranchisement rights. Do consultees agree? If so, do consultees agree 
that the best method of achieving this exclusion is by restricting 
enfranchisement rights to leases which permit residential use?  

 We agree that business leases should be excluded from any new regime. We 
agree that it should only be applicable to leases which permit residential use. 
However as we mention in paragraph 27 above, any exclusion should be wider 
than just this and should additionally incorporate other types of residential lease 
granted at a market-based rent rather than a premium.  

 Equally, it is important that agricultural leases5 are excluded from any new 
regime. Those tenancies are not covered by the existing legislation governing 
leasehold reform and it is difficult to see why they should be brought into the new 
regime. Those leases granted under the Agricultural Holdings Act have their own 
regime dealing specifically with security of tenure. Equally the Agricultural 
Tenancies Act was introduced specifically to provide more flexibility in the 
agricultural tenancies market. It would adversely impact the granting of farm 
tenancies if they were included in this regime.  

37. Q39 – We provisionally propose to maintain the requirement that, in general, 
a leaseholder must have a lease which exceeds 21 years in order to qualify 
for any enfranchisement rights. Do consultees agree? 

 We agree with this proposal. We consider it is fair that under this length a 
leaseholder could not have had a realistic expectation that they would be able to 
remain in the property beyond the period granted by their lease. They are 

                                            
5 those granted under the Agricultural Holdings Act 1986 and the Agricultural Tenancies Act 1995. 
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unlikely to have paid any substantial premium to purchase the lease and are 
usually renting at a monthly rent.  Equally a term longer than 21 years is now 
commonly understood to be a ‘long lease’ and is used in other legislation as the 
definition of a long lease6. 

38. Q67 – Continuation of existing exemptions and qualifications to 
enfranchisement rights.  

 We have commented in paragraph 36 above in relation to Agricultural 
Tenancies.  

 We note that there are currently provisions in clause 1AA (3) of the Leasehold 
Reform Act 1967 excluding certain leases which are not at a low rent from 
freehold enfranchisement in specific rural areas. In rural areas, leasehold home 
ownership can be an effective way of ensuring that local communities remain 
intact. As we mention in paragraph 9 above, obligations under leases can be 
enforced more easily than those on a freehold basis. Provisions such as those 
restricting use as a second home can be important in helping ensure local 
facilities such as schools, shops, churches and so on remain viable. In this 
consultation response we have focused principally on inalienable National Trust 
land.  But we would strongly encourage the Law Commission when formulating 
its recommendations to government to take fully into account the desire of other 
landlords to provide protection for wider rural communities, and the benefits 
which that can bring. 

39. Q79 – Service of Claim Notices 
 Given that it is proposed that notices will be deemed to have been served once 

they have been sent and given that it is proposed there will be a short timeframe 
within which a landlord needs to respond, we consider that it is sensible that 
Landlords should have the opportunity to provide leaseholders with an address 
for the service of enfranchisement notices. However we note that it is also 
proposed that leaseholders will be able to serve notice on their landlord at the 
landlord’s current address. In the case of incorporated landlords this could be 
one of a number of addresses and realistically it could result in notices being 
sent to addresses which are not core centres of administrative activity. We 
consider that if the landlord has provided the leaseholder with an address for 
service of a notice the notice should have to be sent to that specific address not 
any other address the leaseholder may have for the landlord.  

40. Q83 – We invite views of consultees as to whether a landlord should be 
entitled to apply to the Tribunal for an order setting aside a determination of 
an enfranchisement claim that has been made in his or her absence and if 
so the criteria which the landlord should be required to satisfy before any 
such order can be made.  

 We note that under the proposals, a leaseholder will only need to serve notice of 
an enfranchisement claim on their competent landlord, not on the freeholder. It 

                                            
6 such as the Tenant Fees Bill currently passing through parliament and the Local Government and 
Housing Act 1989. 
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Appendix A 
 

National Trust Let Estate 

The National Trust has a varied portfolio of agreements which allow other people to occupy 
National Trust land.  We have approximately 11,000 different agreements in place across 
England, Wales and Northern Ireland.  Below is some information on these types of agreement. 

Residential Leases  

We have around 5,000 residential properties. The majority of these are let.  

Some of these are let on what we would usually class as ‘typical’ shorter term tenancies, i.e. 
those for an initial fixed term of 21 years or less.  Due to the nature of the tenancies it might be 
that tenants actually end up living in the property for longer than this (as a statutory periodic 
tenant or protected tenant for example).  However these agreements would not currently be 
impacted by the Law Commission proposals.  Of these we have the following leases: 

Assured Shorthold Tenancies for 21 years or less circa 2100 

Assured Tenancies with initial fixed term 21 years or less c.115 

Tenancies protected by the Rent Act 1977 c.350 

Tenancies linked to occupancy by an agricultural worker  
(either under the Housing Act 1988 or the Rent (Agriculture) Act 1976) 

c.30 

Controlled and Uncontrolled tenancies in Northern Ireland c.115 
 

We have around 800 properties which could be used as a residence, let for a fixed term of 
more than 21 years and which are therefore impacted by the Law Commission proposals.  This 
equates to about 750 leases (as some leases cover several properties). 

Of these: 

(a) about 300 leases are what might be described as the classic long lease of a house, let 
in return for premium and a ground rent.  The leases meet the relevant statutory tests to 
qualify for a one off 50 year statutory lease extension under the Leasehold Reform Act 
1967.  We have chosen to remove the modern ground rent from the statutory extension 
for most of these leases and to keep the rent at low values.   

(b) the remainder are leases of houses, or a small number of flats, that are: 

- let for up to 99 years in return for a premium, and a ground rent.  Due to the current 
financial qualification criteria in the Leasehold Reform Act 1967, these leases do not 
currently qualify for a statutory lease extension under the Leasehold Reform Act 
1967 or; 

- let with no premium, but a passing rent to reflect the market and the obligations 
contained within the lease.  This includes both dwellings and mixed use properties 
such as residential properties that are also used as bed and breakfast 
accommodation.  Again, due to the current financial qualification criteria in the 
Leasehold Reform Act 1967, these leases do not currently qualify for a lease 
extension but would qualify under the current Law Commission proposals, or 

- let with no premium and a peppercorn rent. 
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Some of our houses and flats are actually either parts of, or the whole of, historic mansions 
open to the public.  These are often, but not exclusively, let to families historically connected 
with the property.  Some of these will not currently have any rights to any form of statutory 
lease extension, either because they do not meet the relevant financial tests or because they 
constitute a flat in part of the mansion (and the Trust is exempt from the lease extension 
provisions in the Leasehold Reform, Housing and Urban Development Act 1993). 

 
The remainder of our residential properties are governed by other types of agreement.  For 
example, some properties are occupied by members of staff on a service occupancy 
agreement as they need to live in the property to be able to fulfil their duties.  Our farmhouses 
form part of agricultural tenancies.  Equally as mentioned above, some of our residential 
properties will be included in business tenancies as they are mixed use properties.  

Agricultural Tenancies 

The National Trust has c.1700 Agricultural tenancies.  These are a mix of tenancies protected 
by the Agricultural Holdings Act 1986 and those granted under the more recent Agricultural 
Tenancies Act 1995.  Some of these tenancies include the farmhouses described above.  We 
additionally have many hundreds of grazing, allotment and other forms of similar agreements.  
We also have a number of conacre agreements which are specific to Northern Ireland.  

Commercial Leases 

The National Trust has c.800 leases of commercial property.  Some are protected under part II 
of the Landlord and Tenant Act 1954 and some have been excluded from the provisions of that 
act.  

The nature and use of these properties varies significantly. For example,  

 some of these leases are of mainstream commercial properties located off our core 
estates but which are still important historic properties;  

 some comprise significant historic mansions let with associated parkland, currently let 
for use as hotels;  

 some form part of an historic estate or village and incorporate local facilities such as a 
post office or a pub; 

 others will comprise small buildings on our core estate (small workshop units in 
redundant farm buildings for example) used for small scale commercial enterprises.  
The specific use varies hugely from workshops for local artisan craft skills such as local 
blacksmiths or potters through to use as converted commercial office space.  

 
Other Agreements 

We have a variety of other forms of licences and agreements.  These include easements 
granted by way of lease (often of access ways over land), sporting agreements, wayleaves and 
other forms of licences to use property.  



 

  

 
Reinvigorating 
commonhold: the 
alternative to leasehold 
ownership 
Notting Hill Genesis response 
 

1 Introduction  
Notting Hill Genesis (NHG) has significant experience over many years of delivering 
and managing a wide range of home ownership products in London and the 
southeast. We manage around 16,000 leasehold and shared ownership properties 
and have a portfolio of around 55,000 properties of different tenures.  

We welcome the Government agenda of leasehold reforms and support most of the 
proposals highlighted in the ‘Reinvigorating commonhold: the alternative to leasehold 
ownership’ consultation paper.  

Details of our position are addressed in our response to the questions asked. 
2 Questions 

 In order to protect freeholders, we provisionally propose that it should 1.
only be possible to convert to commonhold if either: 

(1) the freeholder consents; or 

(2) the leaseholders satisfy the qualifying criteria for collective 
enfranchisement, and acquire the freehold as part of the process of 
converting to commonhold. 

Do consultees agree? 

Yes. We agree that the freeholder should be protected in this way to preserve their 
property right.  

We also believe that it is crucial that when the freeholder is a Registered Provider it 
retains some form of management in order to fulfil its duties to its affordable housing 
residents and to protect its asset base to secure finance for development. The 
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qualifying criteria for the enfranchisement rights protect this position.  

Paragraph 3.31 

 
 We provisionally propose that it should be possible to convert to 2.

commonhold without the unanimous consent of leaseholders. 

Do consultees agree? 

Yes. Provided that suitable protections are in place to protect the property interests 
of the remaining minority and of the other interested parties who might prefer the 
protections or landlord and tenant relationship of the existing leasehold structure. 
This could be achieved successfully using a satisfactory percentage for qualification 
and a robust procedure. 

Paragraph 3.41 

 
 We provisionally propose that only leaseholders who are eligible to 3.

participate in a collective enfranchisement claim should take a 
commonhold unit and should be able to participate in a decision to 
convert to commonhold.  

Do consultees agree? 

Agree. Further to our response to question 1. 

Paragraph 3.54 
 

 If non-consenting leaseholders retain their leases following conversion 4.
to commonhold (which we call “Option 1”): 

1) We provisionally propose that it should be possible for conversion to 
take place with the support of long leaseholders of 50% of the flats in 
the building. Do consultees agree? 

Although this is the threshold required to exercise enfranchisement rights, we 
believe that this is too low a threshold.  

2) We provisionally propose that non-consenting leaseholders should 
be provided with a statutory right to purchase the commonhold 
interest in their unit at a later date. Do consultees agree? 

Yes, if option one is adopted. 

3) We provisionally propose that the right to purchase the commonhold 
interest should replace non-consenting leaseholders’ statutory rights 
to obtain a lease extension and to participate in a collective 
enfranchisement. Do consultees agree? 

Yes, if option one is adopted. 

4) We invite the views of consultees as to whether a purchaser from a 
nonconsenting leaseholder should be required to purchase the 
commonhold interest, as well as the leasehold interest.  
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Yes, if option one is adopted. 

5) We provisionally propose that the leaseholders should be able to 
require the freeholder to take new 999-year leases over any flats not 
let to qualifying tenants and that such leases should automatically be 
granted over flats let to statutorily protected non-qualifying tenants 
and shared ownership leaseholders. Do consultees agree? 

Yes, if option one is adopted. 

This provision would give a Registered Provider some protection, but would reduce 
the purchase price for the commonhold paid by the unit holders and make it more 
likely. As a consequence, this would increase the risk highlighted in our response to 
question one.  

6) We invite the views of consultees as to whether the non-consenting 
leaseholders’ share of the freehold purchase should be capable of 
being funded: 

a. by the consenting leaseholders, through the commonhold 
association which holds the commonhold interest; 

This option would be suitable. 

b. by the consenting leaseholders, through a company (owned by 
them) which acquires the commonhold interest; 

Given the experience of enfranchisement this would be preferred. 

c. by a third-party investor, who acquires a long lease of the 
commonhold unit superior to the non-consenting 
leaseholder’s lease; 

This option might burden the company or unit holders with debt. 

d. by granting a leaseback to the freeholder (who may be 
compelled to accept the lease), who acquires a long lease of 
the commonhold unit superior to the non-consenting 
leaseholder’s lease; and/or 

See response to question 4(5) above. 

e. by any other means. 

Paragraph 3.104 

 
 If non-consenting leaseholders are to be required to take a commonhold 5.

unit following conversion to commonhold (which we call “Option 2”):  

1) We provisionally propose that qualifying leaseholders of 80% of the 
flats in the building should be required to support the decision to 
convert. Do consultees agree? 

Yes. This seems a suitably high threshold. 

2) We provisionally propose that the leaseholders should be able to 
require the freeholder to take the commonhold unit of any flats not 
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let to qualifying tenants and that freeholders should automatically 
become the unit owner in respect of any flats let to statutorily 
protected non-qualifying tenants and shared ownership leaseholders. 
Do consultees agree? 

We agree with this proposal, provided that the freeholder is party to the commonhold 
management company. However, we believe that there would be a discrepancy 
between the rights of the freeholder as a commonhold unit owner and their 
obligations to the tenant or shared owner. This will need to be adequately 
addressed.  

3) We provisionally propose that it should be possible to place a charge 
over non-consenting leaseholders’ units to recover their share of the 
initial freehold purchase price upon future sale of their commonhold 
unit. Do consultees agree? 

We would prefer if the funds are protected via restriction on the title which is to be 
removed upon repayment (at resale for example) but which does not restrict 
charging (mortgaging). 

4) If consultees do not agree, how should non-consenting leaseholders’ 
share of the purchase price be financed? 

As above. 

5) We invite the views of consultees as to who should be able to 
provide such finance and take the benefit of the charge. 

No view. 

6) We invite the views of consultees as to whether the charge should be 
set: 

a) as a fixed amount, representing the non-consenting leaseholder’s 
share of the initial freehold purchase; 

b) as that fixed amount, with interest; 

c) as that fixed amount, adjusted in line with house price inflation;  

d) as a percentage of the final sale price, representing the 
percentage increase in value of the non-consenting leaseholder’s 
property interest (from leasehold to commonhold) on conversion; 
or 

e) in some other way. 

We believe that the charge should be as a fixed amount, representing the non-
consenting leaseholder’s share of the initial freehold purchase. 

We invite the views of consultees as to what priority this charge 
should have in relation to any pre-existing charges. 

We believe that the charge should have no priority over mortgage (residential / 
corporate) and that it should not restrict the ability of the owner to mortgage / charge 
their property after the debt has been incurred.  

Paragraph 3.142 
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 Where a freeholder or non-consenting leaseholder, who has let his or 6.
her flat to a non-qualifying tenant on a variable service charge, is 
required to take a commonhold unit on conversion under Option 2, we 
invite consultees’ views as to whether: 

1) a cap should be placed on the amount of commonhold costs which 
are recoverable from the former leaseholder or freeholder, to reflect 
the costs that are recoverable from the non-qualifying tenant; 

This would be the simplest solution – assuming that the cap reflects the terms of an 
underlease – as the relationship between the intermediate landlord and their sub-
leaseholder. However, we believe that the Law Commission should look at solutions 
that ensure that there is not a discrepancy in the landlord and sub-leaseholders 
rights of challenge. If one retains the right to challenge costs using the existing 
landlord and tenant legislation then both should. 

2) the non-qualifying tenant’s rights should be altered so that he or she 
no longer has the right to challenge service charge costs after they 
have been incurred, but instead has the same rights to challenge 
commonhold costs as other unit owners; or 

This option is preferable to a discrepancy between the landlord and tenants right to 
challenge costs, which we believe to be unacceptable as explained above and would 
lead us as a landlord in an unenviable position. 

We also believe that it would be simpler for the commonhold as they would have one 
regime to operate. However, for landlords such as Notting Hill Genesis, this solution 
would represent an additional management burden as we would likely be both a unit 
holder and a leaseholder and we would have to manage different demands.  

3) any other approach would fairly protect and balance the competing 
interests of the leaseholder or freeholder, and the non-qualifying 
tenant. 

The approach outlined in response to 6(1) above would be considered a good option. 
Something must be done to ensure that there is not a discrepancy in the landlord 
and sub-leaseholders rights of challenger. If one retains the right to challenge costs 
using the existing landlord and tenant legislation then both should.  

Paragraph 3.143 

 
 Under Option 2, we provisionally propose that: 7.

1) those wishing to convert (with less than unanimous consent) should 
be required to seek the prior authorisation of the First-tier Tribunal 
(Property Chamber) or Residential Property Tribunal in Wales (“the 
Tribunal”); and 

Yes, this should be necessary. 

2) the Tribunal should be required to authorise a conversion to 
commonhold unless: 
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a) the necessary consents have not been obtained; 

b) the terms of the CCS do not adequately protect the interests of 
nonconsenting leaseholders; and/or 

c) the applicants refuse to adopt the Tribunal’s proposed revisions to 
ensure the CCS sufficiently protects the interests of non-consenting 
leaseholders. Do consultees agree? 

We agree with the above proposals.  

Paragraph 3.144 

 
 We provisionally propose that on conversion to commonhold, tenancies 8.

granted for 21 years or less should continue automatically on 
conversion and that the consent of such tenants should not be required 
in order to convert to commonhold. Do consultees agree? 

Yes. This would protect a Registered Provider’s position with general needs, market 
rent or other tenancies. 

Paragraph 3.152 

 
 We invite consultees’ views as to whether it should be possible for 9.

charges to transfer automatically from the leasehold title to the 
commonhold unit title on conversion to commonhold, without requiring 
lenders’ consent.  

We agree with this proposal. However, we believe it needs to be clear that whatever 
the outcome the approach has to be consistently applied to the lender of a freeholder 
who becomes a commonhold owner (for non-qualifying properties). 

Paragraph 3.172 

 
 We have set out two options for setting the threshold of leaseholder 10.
support which should be required to convert to commonhold. The first 
would be to require leaseholders (who are qualifying tenants under 
enfranchisement legislation) owning at least 50% of the flats in the 
building to consent, provided nonconsenting leaseholders are able to 
retain their leasehold interest on conversion to commonhold (Option 1). 
The second would be to require leaseholders (who are qualifying tenants 
under enfranchisement legislation) owning at least 80% of the f lats in 
the building to consent, on the basis that non-consenting leaseholders 
are required to take a commonhold unit on conversion (Option 2).  

We invite consultees’ views as to whether they prefer Option 1 or Option 
2.  

We invite consultees’ views as to any other options for setting the 
threshold of leaseholder support for conversion, other than Options 1 
and 2, which strike an appropriate balance between the interests of 
those wishing to convert and nonconsenting 
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We have no strict preference between either. 

We only want to ensure that the burden of management does not increase under 
whatever option is adopted. Superficially this would seem to be the case under 
option one as we would retain our leasehold title in non-commonhold units and so 
our relationship with the landlord would be unchanged. However, the same or 
substantially the same outcome could be achieved under option two. See response 
to question 6 above. 

The threshold for commonhold conversion under option one does seem low and in 
rare cases could create a scenario where a building or estate is converted to 
commonhold and a Registered Provider has little influence over management as it is 
not a commonhold member. It would retain the right to challenge costs as a 
leaseholder but the retrospective right of challenge might be disadvantageous to 
landlord and tenant. Option two would provide the Registered Provider with influence 
over service provision – unless that right was cascaded to its long leaseholders 
including shared owners.  

Paragraph 3.182 

 
 We provisionally propose that, where the freeholder refuses to consent 11.
to conversion, the leaseholders will need to follow the collective 
enfranchisement process to purchase the freehold in order to convert to 
commonhold. Do consultees agree? 

Yes. This seems a suitable option. 

However, the threshold for qualification might be increased to two thirds or similar in 
order to prevent a situation where a Registered Provider and its tenants, as a large 
minority, have limited influence upon the provision of services for the building.  

For instance, such a situation could occur where in a block of 50 units 30 are 
qualifying leaseholders and 20 general needs tenants with varying degrees of 
support needed. If 25 or more of the leaseholders decide to create a commonhold 
there would be no barrier to them and the Registered Provider could  be left without  
the right to vote on the provision of services, just the retrospective right to challenge 
services (or none at all).  

The Registered Provider would want to retain sufficient influence over services to 
direct them in the best interests of its tenants and clients. It would also not be in the 
commonhold association’s interest to have to risk a challenge to its ability to 
justifiably recover income from such a substantial minority.  

Paragraph 4.18 

 
 We provisionally propose that, to simplify the procedure for converting 12.
to commonhold, any consents given in support of the conversion should 
not automatically lapse after 12 months. Do consultees agree? 

Agree to the non-elapsing of consent within twelve months. 

We invite consultees’ views as to whether leaseholders should be able 
to withdraw their individual consent to conversion after the Claim Notice 
has been served, or whether leaseholders should be required to make a 
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collective decision no longer to proceed with the conversion.  

Content for leaseholders to be given a right to withdraw consent.  

Paragraph 4.43 

 
 We provisionally propose that (in addition to the freeholder) it should be 13.
possible for leaseholders who are in the process of acquiring the 
freehold by collective enfranchisement, to apply to HM Land Registry to 
create a new commonhold. Do consultees agree? 

Agree. This removes the administrative burden from the freeholder and the burden of 
having to wait for the freeholder to register the creation for the applicants.  

We provisionally propose that, where a lender has consented to a 
conversion to commonhold on the condition that it will be granted new 
security over the commonhold unit after conversion, a deed of 
substituted security provided to HM Land Registry will act as sufficient 
evidence that this condition has been fulfilled. Do consultees agree? 

No objection. 

Paragraph 4.49 

 
 Where the freehold of the building is owned by the leaseholders 14.
collectively through a freehold management company (a “FMC”), we 
provisionally propose that the common parts of the building should be 
transferred to a new commonhold association as part of the process of 
conversion to commonhold (rather than the FMC changing its articles to 
become a commonhold association, where this is possible). Do 
consultees agree? 

No view. 

Paragraph 4.59 

 
 We invite consultees’ views as to whether, taking into account our 15.
provisional proposals set out in questions 11 to 14, the conversion 
procedure would operate satisfactorily. 

We invite consultees’ view on what changes could be made to simplify 
the procedure and make it more cost-effective. 

No view. 

Paragraph 4.61 

 
 We provisionally propose that any new management structure needs to 16.
meet the following objectives: 

1) Provide the ability to separate out the management of a variety of 
different interests within the same development, in particular by:  

a) differentiating voting rights, so that those affected by a decision 
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are entitled to participate in making that decision, and no one else 
is able to do so; and 

b) allowing shared costs to be allocated in different ways to ensure 
that only those benefitting from a service pay for it.  

2) Provide a framework which can be used to regulate the relationship 
between more than one building where there are shared areas, such 
as shared car parks or gardens. 

3) Strike an appropriate balance between standardisation and flexibility.  

4) Facilitate consumer protection to ensure that abuses that have arisen 
in the residential leasehold context cannot be transposed into 
commonhold. Do consultees agree? 

We agree with the objectives set out in 5.15 1-4. However, as managers of mixed 
tenure developments, we would highlight that there is a risk of providing radically 
different services for different tenures within the same scheme. Allowing shared 
costs to be allocated in different ways risks leading to situations in which some 
residents sharing the same spaces are completely cut off services that are provided 
to others. 

Paragraph 5.15 

 
 We provisionally propose that commonholds with sections (which are 17.
not individual corporate bodies) should be introduced as a management 
structure to make commonhold workable for more complex 
developments. Do consultees agree? 

We agree with the proposal regarding sections.  

If consultees do not agree, do consultees prefer either the flying 
commonhold model or layered commonhold model? If so, how do 
consultees suggest addressing the issues with these models? 

Are consultees aware of any other options we should be considering? 

No. We believe that any arrangement would need to make sure that the creation and 
sub-division of sections is properly managed. 

Paragraph 5.55 

 
 We provisionally propose that it should be optional, rather than 18.
mandatory, for a section committee to be set up for each section in a 
commonhold. Do consultees agree? 

Agree. Ideally section committees should be mandatory. However, this cannot be 
enforced as they require the interest of section members to staff them and expertise 
to fulfil the tasks well. 

If consultees disagree, which powers do consultees think should be 
given compulsorily to those committees? 

Paragraph 5.71 
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 We invite consultees’ views as to whether delegation to section 19.
committees should be collateral or exclusive; whether this should vary 
for different powers; or whether it should be for each commonhold to 
decide.  

It would be best to have limited collateral delegation where the section committee 
has exclusive powers but decisions and processes are accountable to the directors. 
It would be best for each commonhold to set out how these work in the CCS. 

Paragraph 5.78 

 
 We invite consultees’ views as to whether: 20.

1) directors should be able to revoke or alter the powers delegated to a 
section committee as they wish; 

For the smooth running of the sections it should be possible for directors to revoke 
powers of delegation. However, these powers should be prescribed in the CCS and 
reasonable. It should not for example be possible for directors to remove delegation 
unreasonably to a section controlled by a Registered Provider or its shared 
ownership sub-leaseholders unfairly.  

2) section committees affected by an alteration of delegated powers 
should be given the ability to apply to the Tribunal; or 

Fair terms should be set out in the CCS and given some right of challenge to 
Tribunal as suggested. If delegation is deemed unfairly withdrawn this should be 
challengeable. 

3) the directors should have to apply to the Tribunal in order to alter or 
revoke a delegation. 

This might be onerous. A right of challenge by section members should be sufficient 
to protect their interests and influence the behaviour of directors.  

Paragraph 5.81 

 
 We provisionally propose that a new section should be able to be 21.
created by: 

1) the developer, at the outset; and 

2) the commonhold association at a later date. 

Do consultees agree? 

Agree. 

If the commonhold association is allowed to create sections after it has 
been set up, we provisionally propose that this decision should be 
approved by special resolution, with the additional requirement that at 
least 75% of the total votes held by the unit owners who would be part of 
the new section must have been cast in favour of creating the section. 
Do consultees agree? 
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Agree. These should allow a Registered Provider to create a section where deemed 
necessary in order to protect it and its customers interests. 

We provisionally propose that unit owners affected by the introduction 
of a new section should be given the option of applying to the Tribunal. 
Do consultees agree? 

Agree. Those unit holders that would consider the creation of a section 
disadvantageous to their legitimate interest should have a right of challenge. 

Paragraph 5.88 

 
 We provisionally propose that qualifying criteria for sections should be 22.
introduced, so that sections can only be created to give separate 
classes of vote to: 

1) residential and non-residential units; 

2) non-residential units, which use their units for significantly different 
purposes; 

3) different types of residential units (such as flats and terraced 
houses); 

4) separate blocks in the same development; and 

5) other premises falling within the commonhold which, in the interests 
of practicality and fairness, should form a separate section.  

Do consultees agree? Are there any other criteria which consultees feel 
should be added to the list? 

Sections would be best used in the scenario outlined at point (4). Sections could be 
used in the scenarios outlined at points (1) and (2) but our preference would be for 
blocks to be run in the interests of the majority of residents and not to separate 
residents. 

Paragraph 5.94 

 
 We provisionally propose that it should be possible for sections to 23.
consist of a single unit. Do consultees agree? 

Agree. 

Paragraph 5.96 

 
 We provisionally propose that to combine two or more sections, a 24.
special resolution of the commonhold association should be required. 
Additionally, 75% of the votes cast by the unit owners in the sections 
that are to be combined must have been in favour. Do consultees agree? 

We provisionally propose that unit owners affected by sections being 
combined should be given the right to apply to the Tribunal as an 
additional protection. Do consultees agree? 
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We provisionally propose that there should be no criteria which must be 
met before two or more sections in a commonhold can be combined. Do 
consultees agree? 

Agree with proposals. 

Paragraph 5.101 

 
 We invite consultees’ views as to whether statutory development rights 25.
should apply automatically so as to avoid the need to reserve express 
rights in the CCS. 

We invite consultees’ views as to whether such statutory rights should 
be drawn widely to include all matters which are likely to apply in 
commonhold developments, including (but not limited to) the right to 
add land, to make consequential variations to commonhold 
contributions and voting rights, and rights of access. 

No view.  

Paragraph 6.65 

 
 We provisionally propose that there should be no specific statutory 26.
provisions for the appointment of developers’ directors. Instead, a 
developer’s ability to appoint directors should depend on the number of 
units it retains. Do consultees agree? 

We provisionally propose that developers should be able to exercise all 
voting rights associated with the units of which they are the registered 
owners. Do consultees agree? 

We agree with the proposal.  

Paragraph 6.67 

 
 Currently, the Commonhold Regulations place certain restrictions on a 27.
developer’s exercise of development rights: 

1) the developer must not exercise rights in a way which would interfere 
unreasonably with unit owners’ enjoyment of their units or their 
ability to exercise rights granted by the CCS; 

2) the developer may not remove land from the commonhold which 
forms part of a unit unless the owner of that unit provides written 
consent; 

3) any damage caused to the commonhold land by the developer should 
be remedied as soon as reasonably practicable; and 

4) the developer may not exercise development rights if the works for 
which the right was granted have been completed (excluding the 
developer’s right to market units). 

We invite consultees’ views as to whether any further restrictions 
should be introduced on the use of development rights: in particular, 
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whether a time limit should be imposed on the exercise of these rights 
(and if so, what this time limit should be).  

We believe that no time limit should be imposed on the exercise of development 
rights.  

Paragraph 6.69 

 
 We provisionally propose that “anti-avoidance” provisions should be 28.
introduced to ensure that the developer does not attempt to secure a 
greater degree of control by: 

1) taking powers of attorney from the purchasers (or seeking to control 
votes in any other way); or 

2) attempting to control how unit owners vote by inserting terms in the 
purchase contracts. 

Do consultees agree? 

No view.  

Paragraph 6.71 

 
 We invite consultees’ views as to what advantages there are (if any) of 29.
the transitional period in the registration procedure for new 
commonhold developments. 

No view.  

Paragraph 6.72 

 
 We invite consultees’ views as to whether any requirements of company 30.
law (such as to make an annual confirmation statement, and to file 
accounts) should be relaxed for commonhold associations. 

No view. 

Paragraph 7.67 

 
 

 We invite consultees’ views as to whether there are particular difficulties 31.
in applying CVAs to commonhold associations. 

We invite consultees’ views as to whether the CVA procedure needs any 
adaptations to make it more relevant and effective in dealing with 
commonhold associations in financial difficulties. 

No view.  

Paragraph 7.68 

 
 We provisionally propose that it should not be possible for creditors 32.
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directly to petition for a commonhold association to be wound-up, and a 
liquidator appointed. Instead, a petition could lead to the court 
appointing a commonhold administrator, who would carry out the 
necessary duties. Do consultees agree? 

We provisionally propose that a commonhold administrator should then 
be able to petition for the association to be wound-up only if the 
commonhold association is irretrievably insolvent. Do consultees 
agree? 

No view. 

Paragraph 7.70 

 
 We provisionally propose that the law should be clarified to ensure that 33.
there is a presumption that, on the insolvency of a commonhold 
association, a successor association should usually be appointed. Do 
consultees agree? 

We invite consultees’ views as to whether there are circumstances in 
which it would not be appropriate for the court to appoint a successor 
association and, if so, what these circumstances are. 

We provisionally propose that the court should have discretion as to 
whether to impose conditions for a successor association to be 
appointed. Do consultees agree? 

We invite consultees’ views as to: 

1) what conditions might be imposed; and 

2) if the court’s discretion is to be structured, what factors the court 
should take into account. 

No view. 

Paragraph 7.72 

 
 We provisionally propose that, if a liquidator is appointed to wind up a 34.
commonhold association, he or she should not be able to demand 
further contributions from the unit owners to reduce the level of 
indebtedness of the association. Do consultees agree? 

We provisionally propose that, if a liquidator is appointed to wind up a 
commonhold association, he or she should not be able to demand 
further contributions from the unit owners to make up for the shortfall in 
contributions from members who are bankrupt or from whom it is 
impossible to recover their contributions. Do consultees agree? 

Agree with both proposals.  

Paragraph 7.76 

 
 We provisionally propose that it should be possible for the CCS to 35.
impose restrictions on the short-term letting of units. Do consultees 



 

Page 15 of 43 
 

agree? 

Agree with proposal at 8.35. It should be possible for the CCS to include those terms 
if decided by members. Short-term letting of units can cause a nuisance which it 
should be in the power of member to control. 

We invite consultees’ views as to how to ensure that any restriction on 
short-term letting does not prevent units being rented in the private or 
social rented sector. In particular: 

1) in relation to the private rented sector, we invite views on whether 
any restriction imposed by a CCS should be confined to lettings 
made for less than six-months, or for any other specified period; 

We agree with the proposal of imposing a restriction on lettings made for less than 
six months. 

2) in relation to the social rented sector, we invite views on whether any 
restriction imposed by a CCS should not be able to apply to 
particular landlords, such as registered providers of social housing 
and housing associations, or whether there are other ways of 
ensuring that such lettings cannot be prohibited in the CCS. 

Although a social tenancy should not fall within the definition above, it shou ld not be 
within the power of a commonhold through the terms of a CCS to restrict the 
legitimate business of a Registered Provider. 

Paragraph 8.35 

 
 We provisionally propose that event fees should be prohibited within 36.
commonhold, except for any specific circumstances expressly permitted 
by statute. Do consultees agree? 

We invite consultees’ views as to whether an exception to the proposed 
prohibition on event fees should be made for specialist retirement 
properties within commonhold. 

We invite consultees’ views as to whether there are any other 
circumstances (apart from specialist retirement properties) in which 
event fees should be permitted within commonhold. 

Agree with proposal at 8.43. Event fees should be prohibited except for those on a 
limited defined list. We believe that the ban should be lifted (or an extended list 
available) for use in retirement properties.  

Paragraph 8.43 

 
 We invite consultees’ views as to whether any further restrictions 37.
should be put in place to limit which local rules may be added to the 
CCS. 

It should not be possible for the CCS to restrict the legitimate business of a 
Registered Provider. Areas of legitimate business such as the issuing and 
management of general needs tenants, shared ownership, temporary housing and 
other affordable products should be protected. There should also be some form of 
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formal appeal to Tribunal against terms deemed to be unfair.  

Paragraph 8.47 

 
 

 We provisionally propose that a higher threshold for amending the CCS 38.
should be introduced, which may apply to some or all local rules. Do 
consultees agree? 

The proposal at 8.68 seems appropriate. 

We invite consultees’ views as to: 

1) what voting threshold should be required to amend local rules;  

The voting threshold to amend local rules should be those for a special resolution as 
proposed in figure 21. This seems appropriate. 

2) when there should be a right to apply to the Tribunal in relation to 
amendments of the CCS; and 

Individuals and affected minorities should be able to apply to tribunal to remove or 
amend local rules adopted in the CCS.  

3) whether the threshold should be the same for amending all local 
rules, or whether rules should be differentiated. If consultees are of 
the view that rules should be differentiated, we invite views as to how 
the threshold for introducing a rule in an area on which the CCS is 
currently silent should be determined. 

There should be a higher threshold for some rules but we have no view on which.  

Paragraph 8.68 

 

 We provisionally propose that the mandatory provisions of the CCS 39.
should be contained in the regulations, but not be reproduced in the 
CCS. Do consultees agree? 

Yes, we agree with this proposal. 

If so, we invite consultees’ views as to whether the directors of the 
commonhold association should be under a duty to provide copies of 
the most up-to-date standard provisions contained in the regulations, 
along with a copy of the CCS, to any new purchasers, and should 
provide copies of the updated standard provisions to all unit owners as 
and when changes are made. 

Yes, we agree with this proposal. This would be helpful to residents and a 
Registered Provider acting as an intermediate leaseholder to remain informed of the 
rules and facilitate a timely right to appeal.  

Paragraph 8.77 

 
 Should our provisional proposals to introduce sections be implemented, 40.
we provisionally propose that it should be possible to add schedules to 
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the CCS, where the rights and obligations applying to a specific section 
can be collated. Do consultees agree? 

Agree with proposals. 

Paragraph 8.80 

 
 We invite consultees’ views as to whether there are any new terms, 41.
other than those we have asked about in this Consultation Paper, which 
should be added to the prescribed terms of the CCS (that is, rules which 
should apply to every commonhold, rather than local rules which can 
optionally be adopted by individual commonholds). 

It should not be possible for the CCS to restrict the legitimate business of a 
Registered Provider. Areas of legitimate business such as the issuing and 
management of general needs tenants, shared ownership, temporary housing and 
other affordable products should be protected in the CCS. 

Paragraph 8.83 

 
 We provisionally propose that the procedure for the election of directors 42.
of a commonhold should be simplified, so that the prescribed articles of 
association provide that directors should be elected at a general 
meeting, and also may be coopted by the existing directors. Do 
consultees agree? 

Agree with proposal. 

Paragraph 9.32 

 
 We provisionally propose that, if a commonhold association cannot find 43.
members able and willing to serve as directors, and is also unwilling to 
appoint professional directors, any member of the association should be 
able to apply to a court or tribunal for professional directors to be 
appointed, who would then be paid by the association. Do consultees 
agree? 

We provisionally propose that, if members should be able to make such 
an application, then someone with a mortgage or other charge over a 
unit should also be able to do so. Do consultees agree? 

We provisionally propose that, if it should be possible for an application 
to appoint directors to be made, it should be heard by the First-tier 
Tribunal (Property Chamber) (in Wales, the Residential Property 
Tribunal). Do consultees agree? 

Agree with proposals at 9.36, 9.37 and 9.38. The rights proposed at 9.36 and 9.37 
should be capable of being used by a Registered Provider to protect its interest as a 
unit holder, lessee or interested person. 

Paragraph 9.36 

 
 We invite consultees’ views as to whether a problem is likely to arise 44.
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whereby a single investor, or a group of investors, who own a majority 
of units, run a block in their own interests in order to “squeeze out” 
other owners. 

We believe that the situation set out at 9.51 is a potential hazard. However, we 
believe that it is unlikely to materialise. 

We agree that it should be protected against, but we also believe that it should not 
be considered to apply to a Registered Providers. 

If it is felt that problems are likely to arise, then we invite consultees’ 
views as to the following: 

1) whether the concept of “persistent failure to comply with the CCS in 
some material respect”, offers a satisfactory basis upon which a 
court or tribunal could intervene on an application by a unit owner; 

2) whether such applications should be made to the court or the 
Tribunal; 

3) whether, the court or Tribunal should have the power to appoint 
directors, and to make the supplementary orders set out in paragraph 
9.48 above, should they be required; 

4) whether it would be necessary for the court or tribunal to exercise 
continuing supervision over the directors who were appointed; and 

5) whether other solutions could be used to address the difficulty.  

The proposals set out in 9.52 should be persistent protection for unit holders 
whoever the party was.  

Paragraph 9.51 

 
 We seek consultees’ views on whether their experience with other 45.
leaseholdercontrolled companies (Freehold Management Companies, 
Residents’ Management Companies and right to manage companies) 
leads them to believe that provisions for proxy voting may be abused, 
and, if so, in what way or ways. 

Proxy voting does have potential to be abused by mendacious parties. We have 
experience of directors misusing proxy voting in order to retain control of an RTM, to 
change its articles of associations. 

We further seek consultees’ views on whether any such abuses could be 
prevented or mitigated by: 

1) a restriction on the number of proxy votes that any individual 
might hold; or 

2) some other device (please specify). 

The proposal to restrict the number of votes an individual could hold would go some 
way to addressing them. This should be by sheer numbers but also have some 
percentage qualification so that it can be used for large and small commonhold 
associations. 
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Paragraph 9.58 

 
 We provisionally propose that legislation should deem that the 46.
commonhold association has an insurable interest in the parts of the 
building which are owned by the unit owners. Do consultees agree? 

Yes, we agree with this proposal. 

We provisionally propose that legislation should require the 
commonhold association to reinstate or rebuild (as appropriate) the 
whole of a horizontally divided building – including the parts owned by 
the unit owners – in order to satisfy the indemnity principle within 
insurance law. Do consultees agree? 

Yes, we agree with this proposal.  

We invite consultees’ views as to whether any other legal difficulties 
would arise in arranging buildings insurance for commonholds which 
have not been addressed by these proposals. 

No view. 

Paragraph 9.87 

 
 We provisionally propose that the CCS should be amended so as to 47.
require that either a copy of the buildings policy and schedule, or 
sufficient details of it, should be supplied to all unit owners on or before 
they acquire a unit, and whenever the terms of the policy change. Do 
consultees agree? 

We believe that the CCS should provide every common-hold owner and/or their 
respective mortgagees, a copy of the full policy wording, a copy of the schedule and 
a copy of the statement of facts from the insurers.  

We provisionally propose that the commonhold association should 
confirm to unit owners and their mortgage lenders that the insurance is 
in existence on an annual basis, and when reasonably required at other 
times. Do consultees agree? 

We believe that the CCS should not only confirm to the owners and their respective 
mortgagees that the policy is in existence, but also remind each owner that they 
have a duty to notify the insurers of any change in material facts as defined in the 
Insurance Act 2015 in order not to invalidate the insurance policy by way of a breach 
of contract. 

In addition to providing a copy annually, we believe that the CCS should provide a 
copy: 

 Whenever the terms of the policy change 

 Prior to purchasing 

 Upon request by the owner or their lender (within prescribed timeframes, e.g. 
5 days). 

Paragraph 9.90 
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 We invite consultees’ views as to whether public liability insurance (that 48.
is, insurance against liability as an occupier and also as a property 
owner) is likely to be generally available for commonhold associations.  

We believe that a separate public liability policy should be taken out by the CCS to 
protect it against 3rd party claims for death, personal injury and/or property damages 
arising in tort such as tree root damage to neighbouring property. 

If it is generally available, we provisionally propose that details of 
minimum cover, permissible exclusions and excesses, and so on, 
should be prescribed in regulations to be made by the Secretary of 
State. Do consultees agree? 

Yes, we agree with this proposal.  

Paragraph 9.93 

 
 We provisionally propose that the commonhold community statement 49.
should contain an express power for the commonhold association to 
take out directors’ and officers’ insurance. Do consultees agree? 

We believe that the proposal should be mandatory. The standard cover should be 
extended to cover the individual Directors and Officers personally as well as Director 
v Director.  This would provide protection for the body corporate as well as individual 
directors and officers. 

Paragraph 9.96 

 
 We provisionally propose that the provisions in the prescribed 50.
commonhold community statement requiring the repair of the common 
parts should be extended to require also “renewals”; that is, the 
replacement of “like with like” if something should be beyond economic 
repair. Do consultees agree? 

Agree with proposal at 9.111 regarding renewals. We would add that justified 
upgrades should be allowed in the prescribed CCS. The inability to complete these is 
a common difficulty. 

We provisionally propose that the installation of adequate thermal 
insulation should be deemed to be a repair. Do consultees agree? 

Agree. 

We provisionally propose that it should be possible for the repairing 
obligations required by the CCS to be supplemented by a local rule 
requiring a higher standard of repair, if appropriate. Do consultees 
agree? 

Agree. 

We provisionally propose that, with horizontally-divided buildings (so 
including all flats), matters relating to the internal repair of units should 
be left to local rules. Do consultees agree? 
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Agree. 

We provisionally propose that with vertically-divided buildings (that is, 
all houses, whether detached, semi-detached or terraced) all matters 
relating to repair (whether internal or external) of the units should be left 
to local rules. Do consultees agree? 

Agree. 

Paragraph 9.111 

 
 We invite consultees’ views as to whether rights of entry are best left to 51.
local rules, or whether rights of entry should be prescribed.  

If rights of entry are prescribed, we invite consultees’ views as to 
whether it is necessary to make a distinction between different types of 
buildings. 

If it is necessary to distinguish between different types of building, we 
invite consultees’ views as to: (1) whether the distinction should be 
between those that are horizontallydivided, and those that are vertically-
divided; and (2) if some other distinction is more appropriate, what that 
should be. 

We invite consultees’ views as to what, in each case, the appropriate 
rights of entry would be. 

A right of entry should be prescribed in the CCS with acceptable common terms 
regarding standard access and emergency access. However, the members should 
be able to amend these, subject to the standard right of appeal. We cannot see any 
need for differences between types of buildings. 

Paragraph 9.128 

 
 We provisionally propose that the commonhold community statement 52.
should be amended to provide that alterations to the common parts 
which are incidental to internal alterations made by a unit owner to his 
or her own unit should not require the consent of the members by an 
ordinary resolution. Do consultees agree? 

Agree. 

We provisionally propose that the giving of consent to such proposals 
should be delegated to the directors. Do consultees agree? 

Agree. 

We invite consultees’ views as to whether: 

1) “minor alterations to the common parts” should be defined as we 
have outlined at paragraph 9.137 above; or 

2) some other criterion could be adopted to distinguish minor 
alterations from those which should continue to require the 
consent of an ordinary resolution by the members. 
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Agree with definition set out at 9.137. 

Paragraph 9.139 

 
 We invite consultees’ views as to whether existing long-term contracts 53.
have been a problem which leaseholders have encountered. 17.98 If they 
have, then we further invite leaseholders to let us have examples 

No view. 

Paragraph 9.152 

 
 We provisionally propose that commonhold associations should be 54.
given the right, within a set period from the date when the unit owners 
take effective control of the commonhold association, to cancel 
contracts which were entered into by the association before that date. (It 
would be necessary to define these terms so as to exclude the scenario 
where the units were “sold” to associates of the developer). Do 
consultees agree? 

We provisionally propose that a “long-term contract” should be defined 
as a contract which must run for more than 12 months. Do consultees 
agree? If not, what longer or shorter period would be appropriate? 

We provisionally propose that a commonhold association should have 
to exercise this right within six months from the commonhold coming 
under the effective control of the unit owners (being actual “arms-
length” purchasers of the units). Do consultees agree? If not, what 
longer or shorter period would be appropriate? 

Agree with proposals. 

Paragraph 9.154 

 
 We invite consultees’ views as to the difficulties that can arise when the 55.
long-term contract includes the hire of equipment which remains the 
property of the contractor and which they have reserved the right to 
remove if the contract should be terminated. We would appreciate any 
examples of contracts involving the hire of equipment, or of long-term 
contracts generally, that consultees are able to provide. 

No view. 

Paragraph 9.157 

 
 

 We provisionally propose that the proposed contributions to shared 56.
costs should require the approval of the members of the commonhold 
association. This approval would generally be given by a resolution 
passed in a general meeting, though it could be passed by the written 
procedure. Do consultees agree? 

We agree with the proposal made at 10.35 provided that adequate protection is 
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given to remaining leaseholders or unit holders to participate in budget setting and/or 
not face a challenge using a different procedural route, i.e. landlord and tenant 
legislation.  

We provisionally propose that this approval should be given by an 
ordinary resolution (over 50% majority), rather than by a special 
resolution (at least 75% majority). Do consultees agree? 

Passing the budget by special resolution might give better protection to directors. But 
the democratic measure of thresholds will be dependent on the number of distinct 
members. We agree with the proposal that the budget in place continues if no 
resolution is passed provided that this would not result in a situation where the 
association could not recover fairly incurred unexpected costs.  

We invite consultees’ views as to the suggestion that if the proposed 
level of contributions failed to secure approval, the level of 
contributions required in the previous financial year should continue to 
apply. 

We invite consultees’ alternative proposals to address the issue of what 
should happen if the directors’ proposed level of commonhold 
contributions fail to obtain approval. 

Paragraph 10.35 

 
 We provisionally propose that it should be possible for the CCS to 57.
include, as a local rule, an index-linked “cap” on the amount of 
expenditure which could be incurred on the cost of improvements. Do 
consultees agree? 

We provisionally propose that it should be possible for the CCS to 
include, as a local rule, an index-linked “cap” on the amount of 
expenditure which could be incurred annually on the cost of “enhanced 
services”, as described in paragraph 10.40(1). Do consultees agree? 

There seems little reason why the index linked cap proposed at 10.41 and 10.42 
could not be included in a CCS if decided by members. However, placing a cap on 
these expenditures might not be a wise act as it would limit the director’s ability to 
direct expenditure on items that might be reasonable or necessary. 

We provisionally propose that if a CCS contained such a “cap”, then it 
could be removed only with the unanimous consent of the unit owners, 
or with the support of 80% of the available votes, and the approval of the 
Tribunal. Do consultees agree? 

As mentioned above, we do not believe that placing a cap is a wise decision. If a cap 
is placed, then we agree that it could be removed.  

We provisionally propose that any application by a unit owner to 
challenge proposed expenditure should be made before it was incurred, 
and expenditure should not be open to challenge later. Do consultees 
agree? 

We oppose the proposal at 10.44. It might be reasonable for the subsequent right of 
challenge to be limited when compared to the existing rights of a leaseholder given 
the change in relationship. However, there should still be a right to challenge costs 
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when incurred. The reasonableness of costs cannot be judged fully until costs have 
been incurred and services provided. 

Paragraph 10.41 

 
 We provisionally propose that it should be compulsory for a 58.
commonhold association to have some form of reserve fund. Do 
consultees agree? 

We believe that the proposal at 10.71 is wise. There is good reason to maintain a 
reserve in order to collect adequate funds over a number of years so that they are 
available for major or unforeseen works without making a full demand for those costs 
in a single period.  

We provisionally propose that the scheme for the financing of the 
commonhold should continue to distinguish between contributions for 
shared (current) expenditure, and contributions to the reserve fund or 
funds. Do consultees agree? 

Agree with proposal at 10.72. 

We provisionally propose that no minimum annual contribution towards 
the reserve fund should be specified. Do consultees agree? 

Agree with proposal at 10.73. It should be sufficient for directors and members to 
decide. 

We invite consultees who do not agree to suggest how a requirement for 
minimum contributions might operate. 

 

We provisionally propose that the directors of commonhold associations 
should be able to set up such designated reserve funds as they see fit. 
Do consultees agree? 

Agree. 

We provisionally propose that it should also be possible for the 
members of a commonhold association to require, by ordinary 
resolution, that a designated reserve fund or funds should be set up. Do 
consultees agree? 

Agree. 

We provisionally propose that designated reserve funds should be 
protected from enforcement action by creditors, unless their claim 
relates to the specific purpose for which the designated reserve fund 
was set up. Do consultees agree? 

Agree. 

We provisionally propose that designated reserve funds should continue 
to receive equivalent protection if the commonhold association should 
be subject to insolvency proceedings. Do consultees agree? 
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Agree. 

We provisionally propose that it should be possible to change the 
designation of a designated reserve fund only by a resolution supported 
by 80% of the members, and with the approval of the Tribunal. Do 
consultees agree? 

Agree. 

We invite consultees’ views as to whether the directors (or the members 
in a general meeting) should be able to “borrow” from a reserve fund in 
order to meet a shortfall in meeting other expenditure, and, if so, what 
safeguards, if any, would be appropriate. 

We oppose the option of allowing members to borrow from a reserve fund to meet 
other costs as set out at 10.80. We believe that it would be preferable to use the 
power to change the destination of reserve fund as proposed at 10.79.  

We provisionally propose that the proposed annual contributions to the 
reserve fund or funds should be approved by the members in the same 
way as the contributions to current expenditure, and, if possible, at the 
same time. Do consultees agree? 

Agree with proposal at 10.81. 

Paragraph 10.71 

 
 We provisionally propose that it should be possible to allocate to 59.
individual units within a commonhold different percentages that it must 
contribute towards different “heads” of cost. Do consultees agree? 

Agree with the proposal at 10.96 that it should be possible to allocate individual units 
with different percentage contributions to different heads of change as in a leasehold 
scheme. This would allow simple conversion from an existing leasehold scheme and 
allow commonhold members to determine a division of costs which they deemed 
reflected the degree of benefit received by unit holders.  

We invite consultees’ views as to whether each commonhold should 
have total flexibility in how different costs are allocated, or whether 
there should be any limitations on their ability to do so. 

We see no reason to limit the flexibility provided there is some right of challenge.  

Paragraph 10.96 

 
 We provisionally propose to retain the possibility of varying the 60.
percentage of expenditure allocated to each unit, by amending the CCS 
by special resolution. Such amendments would remain subject to a unit 
owner’s right not to have a significantly disproportionate amount of the 
contributions to shared costs, or the reserve funds, allocated to his or 
her unit. Do consultees agree? 

Agree with proposal at 10.100 for the reasons set out in our response to question 59.  

We invite consultees’ views as to whether: 
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1) it is likely to be fair and workable to consider any proposed 
variations to contributions to shared costs, and the reserve funds, 
on the basis that the originally allocated percentage was fair; and 

It should be deemed that existing contributions are fair but there should be a right to 
challenge. It might be that an error is made in the original calculation which it should 
be possible to fix. 

2) safeguards need apply only if the allocated percentage is altered.  

See above. 

We invite consultees’ views as to whether internal floor area would offer 
a satisfactory default basis on which to allocate financial contributions 
in purely residential commonholds. 

We invite consultees’ views as to whether internal floor area would offer 
a satisfactory default basis on which to allocate financial contributions 
in commonholds which include (a) commercial and residential units and 
(b) commercial units of different kinds. If not, we invite views on 
alternative methods. 

In response to 10.102, internal floor area should provide a suitable basis for 
calculating financial contributions. However, any of the methods outlined in the RICS 
service charge code should be suitable, e.g. floor area or equal split.  

Paragraph 10.100 

 
 

 We provisionally propose that the current scheme for the issue of a 61.
Commonhold Unit Information Certificate (“CUIC”) on the sale of a unit 
should in its essentials be retained. Do consultees agree? 

Agree. 

We invite consultees’ views as to whether the possibility of further 
contributions (emergency contributions, or contributions to the reserve 
fund or funds) falling due after the issue of a CUIC is likely to present 
practical problems to conveyancers. 

We provisionally propose that, once a CUIC has been issued, an 
incoming unit owner should not be liable for further contributions which 
fall due, unless the commonhold association or its agent has notified 
the current owner’s conveyancers of the further liabilities. Do 
consultees agree? 

The proposal at 10.120 seems onerous. The commonhold association should be 
entitled to recover all reasonably incurred costs from whoever the owner is. 
Otherwise, other members risk having to make payment of these costs.  

We provisionally propose that the maximum fee for a commonhold 
association to issue a CUIC should be set by regulation, and kept under 
review. Do consultees agree? 

Agree. 

We invite consultees’ views as to whether the lack of any sanction or 
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convenient remedy for the failure on the part of the commonhold 
association to issue a Commonhold Unit Information Certificate within 
the prescribed 14-day period is likely to cause problems in practice. 

We further invite consultees’ views on how best this may be resolved.  

The failure of a commonhold association to issue a CUIC in a timely manner could 
cause delays in a Registered Provider providing sales information to its underlessee 
and their purchaser. It might be appropriate to impose a sanction for late service in 
order to incentivise compliance. 

We invite consultees’ views as to whether a Commonhold Unit 
Information Certificate should be conclusive once issued; or whether it 
should be possible for it to be amended if an error is spotted after it has 
been issued. 

We further invite consultees’ views on what problems would arise in 
practice if a Commonhold Unit Information Certificate could be 
amended; and on how these might be addressed. 

It should be possible to amend the CUIC if an error is spotted as suggested at 
10.124. 

Paragraph 10.118 

 
 We invite consultees’ views as to whether the need for unit owners to 62.
obtain the consent of their mortgage lender to support the commonhold 
association granting a fixed or floating charge is likely to be a 
significant difficulty in raising emergency funding. 

If consultees consider that there might be difficulties, we invite views on 
what measures could be put in place to alleviate these difficulties, 
including whether the Tribunal should be able to override a mortgage 
lender’s refusal to give consent. 

No view. 

Paragraph 11.28 

 
 

 We provisionally propose that express provision should be made for a 63.
commonhold association to grant a floating charge. Do consultees 
agree? 

We provisionally propose that a charge over the common parts or a 
floating charge should only be able to be granted when either: 

1) The unit owners unanimously consent to the charge: or 

2) 80% of the unit owners consent to the charge, and approval is 
obtained from the First-tier Tribunal (Property Chamber) or the 
Residential Property Tribunal Wales. Do consultees agree? 

No view. 
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Paragraph 11.36 

 
 We provisionally propose that it should be possible for a commonhold 64.
association (having obtained the requisite consent) to grant a charge 
over part of the common parts. Where such a charge is granted, the part 
of the common parts so charged may be registered with a separate title 
number. Do consultees agree? 

No view. 

Paragraph 11.40 

 
 We provisionally propose making an exception to the prohibition on 65.
residential leases over seven years, and leases granted at a premium, 
for shared ownership leases which contain the fundamental clauses 
prescribed by Homes England in England or the Welsh Government in 
Wales. Do consultees agree? 

Agree with the proposal at 12.30.  

It is essential to the business model of organisations such as Notting Hill Genesis 
that we are able to issue leases on shared ownership terms. The income generated 
from the sale of these leases and the further income from staircasing guarantees our 
ability to secure funding to develop much needed affordable homes. Without this 
being possible we would certainly not be able to support the creation of commonhold 
associations on estates that we develop as it would affect the income they generate. 
We would also need for these leases to continue when commonhold associations are 
created on existing estates in order to protect our assets. 

Paragraph 12.30 

 
 We provisionally propose that in new commonhold developments, the 66.
model shared ownership lease should require the shared ownership 
leaseholder to comply with all terms of the CCS. Do consultees agree? 

We agree with the proposal at 12.44 and believe it is a potentially workable method 
of ensuring there is not a conflict between the responsibilities of the Registered 
Provider to the shared owner and the responsibilities of the commonhold association 
to the Registered Provider. 

The conflict of responsibilities is a risk in the conversion to commonhold of an 
existing estate or block. The rights and obligations of a shared owner under a CCS 
would not be substantially different or disadvantageous when compared to those of a 
general shared ownership leaseholder. There should not therefore be much 
difference between the two products in the market. 

We provisionally propose that shared ownership leaseholders in new 
commonhold developments should be able to exercise all the votes of 
the commonhold association in place of the shared ownership provider, 
apart from a decision to terminate, which should be exercised jointly 
with the provider. Do consultees agree? 

We agree with the proposal at 12.45. It would be best that the shared owner’s ability 
to exercise these rights for the units is enshrined in legislation or in the prescribed 
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CCS terms to avoid dispute. Shared owners should be deemed competent to 
exercise those rights in their best interest and that of the commonhold association. It 
is right that the decision to terminate should be a joint decision with the Registered 
Provider landlord as their interest is affected. 

We provisionally propose that shared ownership leaseholders in new 
commonhold developments should not have the same statutory rights 
as other leaseholders to challenge service charge costs or to be 
consulted on works and contracts exceeding a certain amount. Do 
consultees agree? 

We agree with the proposal at 12.46. If the proposal set out at 12.44 is adopted then 
it would not be appropriate for shared owners to have the same statutory rights as 
they would ordinarily have. Otherwise there is a discrepancy between the duties of 
the association to the landlord and the landlord to the shared owner. There would be 
different incompatible rights of challenge. The protection due to a commonhold unit 
should be sufficient.  

We provisionally propose that, in new commonhold developments, on 
purchasing 100% of the value of the commonhold unit, the shared 
ownership leaseholder should be transferred the commonhold title of 
the unit and should become a member of the commonhold association. 
Do consultees agree? 

We agree with the proposal at 12.47. It should be the case that upon final staircasing 
the shared owner inherits the Registered Provider’s interest in the property and 
becomes a member of the commonhold association in its place.  

Paragraph 12.44 

 
 We provisionally propose that in a building which has converted to 67.
commonhold, the shared ownership provider should have voting rights 
in the commonhold association. Delegation of voting rights to the 
shared owner will be possible on a voluntary basis, but not mandatory. 
Do consultees agree? 

We agree with the proposal at 12.49. With a converted commonhold it should not be 
the case that the voting rights are automatically assigned to the shared owner. In all 
likelihood we would cascade our voting rights in that way but much would depend on 
whether or not there was a discrepancy between the rights and obligations held by 
the association to us and between us and the shared owner. If the interests were the 
same then we would be more likely to delegate the voting rights.  

We provisionally propose that, in a building which has converted to 
commonhold, the staircasing provisions of any existing shared 
ownership leases should continue to operate in the same way. On 
staircasing to 100%, the shared owner will therefore remain a 
leaseholder. Do consultees agree? 

We agree with the proposal at 12.50. The staircasing provision in the lease should 
subsist upon the creation of the commonhold association and not be changed in 
order to protect the income stream from staircasing. Obtaining commonhold 
membership is a secondary transaction. 

We provisionally propose that after having staircased to 100% of the 
value of the leasehold flat, the shared ownership leaseholder should 
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have a statutory right to purchase the commonhold unit and become a 
member of the commonhold association. Do consultees agree? 

We agree with the proposal at 12.51. The former shared owner should acquire that 
right and can negotiate their acquiring membership of the commonhold association 
directly in accordance with their legislative right and the CCS terms. 

Paragraph 12.49 

 
 We invite consultees’ views as to whether an exception to the ban on 68.
residential leases over seven years is needed to accommodate better 
community land trusts and co-operatives within the commonhold model. 

No view. 

Paragraph 12.58 

 
 Aside from shared ownership leases, community land trusts and 69.
housing cooperatives, are consultees aware of any other forms of 
affordable housing which it is not possible, or would be difficult, to 
accommodate in the current commonhold system? 

No. 

Paragraph 12.67 

 
 We provisionally propose that an exception to the prohibition on 70.
residential leases of over seven years or granted at a premium should 
be made for lease-based home purchase plans regulated by the 
Financial Conduct Authority. Do consultees agree? 

No view. 

Paragraph 12.79 

 
 We provisionally propose that customers of lease-based home purchase 71.
plans in new commonhold developments should not have the same 
statutory rights as other leaseholders to challenge service charge costs 
or to be consulted on works and contracts exceeding a certain amount. 
Do consultees agree? 

No view.  

Paragraph 12.84 

 
 We ask consultees for their views and experience of how the 72.
relationship between a bank and a customer who is purchasing property 
through a leasebased home purchase plan is, or can be, preserved 
following a collective enfranchisement. 

No view.  
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Paragraph 12.89 

 
 We provisionally propose that the commonhold association should not 73.
be able to prevent a unit owner or tenant from pursuing direct legal 
action against another unit owner or tenant. Instead, the association 
should have the right to notify the unit owner or tenant that it reasonably 
considers the claim to be frivolous, vexatious or trivial or that the matter 
complained of is not a breach of the CCS. Do consultees agree? 

We agree with the proposal at 13.26. It should be open to any unit holder to pursue 
direct legal action against another member if deemed appropriate. It should not be 
necessary for the association to have to conduct some procedure prior to that. Such 
a procedure would delay proceedings and be an administrative burden on all parties.  

Paragraph 13.26 

 
 We provisionally propose that a failure to use the forms which 74.
accompany the commonhold dispute resolution procedure, or forms to 
the same effect, should not automatically prevent a claim from 
progressing. Do consultees agree? 

Agree with the proposal at 13.32. 

Paragraph 13.32 

 
 We provisionally propose that referral to an ombudsman should not be a 75.
mandatory part of commonhold’s dispute resolution procedure. Instead, 
it could be used on an optional basis, instead of, or alongside, other 
forms of alternative dispute resolution. Do consultees agree? 

We provisionally propose that membership of an approved ombudsman 
scheme should no longer be a requirement for commonhold 
associations, and that, instead, commonhold associations should be 
able to decide whether or not to become a member of an ombudsman 
scheme. Do consultees agree? 

Agree with the proposal at 13.52. Referral to an ombudsman service should not be 
mandatory as it is an additional administrative burden and is time consuming. It 
should also be for members to decide whether to join an ombudsman scheme as 
proposed at 13.53. 

Paragraph 13.52 

 
 We provisionally propose that, where the dispute resolution procedure 76.
has not been followed, any court or tribunal, which subsequently 
considers the dispute, should have full discretion to disregard the non-
compliance, or to order the parties to take any steps it considers 
appropriate, in accordance with its general case management powers. 
Do consultees agree? 

Agree with the proposal at 13.56. 
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Paragraph 13.56 

 
 We invite consultees’ views as to whether the current commonhold 77.
dispute resolution procedure should be transferred to a pre-action 
protocol. 

No view. 

Paragraph 13.67 

 
 We provisionally propose that the jurisdiction of the First-tier Tribunal 78.
(Property Chamber) in England and the Residential Property Tribunal 
Wales should be extended to cover disputes arising within a 
commonhold. Do consultees agree? 

Agree with proposal at 13.76. 

Paragraph 13.76 

 
 We invite consultees’ views as to whether the prescribed CCS should 79.
include a provision that, where a unit owner or tenant breaches the rules 
of the CCS, the unit owner, or tenant, should be required to indemnify 
the other unit owners and the commonhold association for any losses 
they reasonably incur as a result of the breach. 

We agree with this proposal. It should not be for unit holders to contribute towards 
costs which arise from the negligence of another member. It should be possible to 
recover costs of rectification from the guilty party, provided they have some right of 
appeal such as through the FTT. 

Paragraph 13.82 

 
 Elsewhere in this Consultation Paper we provisionally propose that it 80.
should be possible for a unit owner (or owners) to apply to the First-tier 
Tribunal (Property Chamber) in England or the Residential Property 
Tribunal Wales to challenge a decision of the commonhold association 
in the following circumstances: 

1) Where the commonhold association approves a budget, which will 
result in costs above a threshold (set in the CCS) being incurred 
on works or enhanced services; 

2) Where the minority are outvoted on a decision to vary the local 
rules of the CCS; 

3) If the directors of the association delegate powers to a committee 
which has been set up to represent a section of the commonhold, 
and the unit owners in the section wish to prevent the directors 
revoking or amending these powers; 

4) Where the unit owner, or owners, are opposed to the introduction 
of a new section or the combination of two or more sections. 
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We invite consultees’ views as to whether there are any other 
circumstances in which it would be appropriate to provide a unit owner 
(or owners) with a right to challenge a decision taken by the 
commonhold association. 

It might be sensible to limit the right to challenge cost increases to those above a 
certain percentage as proposed at 13.90(1) to limit the scope of potential challenge 
which is very open in leasehold management. However, the right to challenge costs 
deemed unfair or unreasonably incurred should be retained in some form. 

Paragraph 13.90 

 
 We invite consultees’ views as to the extent to which the following 81.
factors should be taken into account by the First-tier Tribunal (Property 
Chamber) and the Residential Property Tribunal Wales when deciding 
whether or not to grant a remedy to a unit owner who challenges a 
decision taken by the commonhold association: 

1) Whether or not the unit owner(s) making the application voted 
against the decision complained of, or had a good reason for not 
doing so. 

2) Whether the decision complained of needs to have a particular 
impact on the unit owner (or owners) and if so, what degree of 
impact. 

3) The reason behind the decision taken by the commonhold 
association, for example, whether the decision is in the best 
interests of the commonhold and/or is proportionate to the impact 
on the unit owner in question. 

We also invite consultees’ views on whether the same factors would be 
relevant in all of the circumstances set out in Consultation Question 80 
where a unit owner may have the right to apply to the First-tier Tribunal 
(Property Chamber) or the Residential Property Tribunal (Wales).  

It should be necessary for the unit holder to have voted against the decision to incur 
costs as proposed at 13.95 or for them to provide some good reason for voting in 
favour or not casting a vote in order to challenge costs. This would limit the exposure 
of the association and avoid some vexatious claims. For the same reason it should 
also be necessary to demonstrate some impact, financial or otherwise from the 
decision  as proposed at 139.5(2). 

Paragraph 13.95 

 
 We provisionally propose that on an application by a unit owner 82.
challenging a decision of the commonhold association, the First-tier 
Tribunal (Property Chamber) or the Residential Property Tribunal 
(Wales) should be able to allow the decision to stand or annul the 
decision. If the First-tier Tribunal (Property Chamber) or the Residential 
Property Tribunal (Wales) allows the decision to stand, we propose that 
the Tribunal should be able to attach conditions to its decision. Do 
consultees agree? 
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Agree with proposal at 13.98. 

Paragraph 13.98 

 
 We invite consultees’ views as to whether the commonhold association 83.
should be provided with enhanced powers to address non-financial 
breaches of the CCS. If so, what should these powers be? 

No view. 

Paragraph 14.31 

 
 We provisionally propose that a statutory cap should be introduced on 84.
the rate of interest which may be charged by the commonhold 
association on late payments of commonhold contributions. Do 
consultees agree? 

Agree with proposal at 14.44. 

Paragraph 14.44 

 
 We provisionally propose that a commonhold association should have 85.
an automatic statutory charge over commonhold units for the payment 
of commonhold costs. Do consultees agree? 

No, we do not agree with this proposal. We believe that no charge should be placed 
against the commonhold title of any one owner unless ordered by court or tribunal .  

We provisionally propose that if the commonhold association has an 
automatic statutory charge over commonhold units for the payment of 
commonhold contributions, this charge should take priority over all 
other charges (such as a mortgage over the property). Do consultees 
agree? 

No, we do not agree with this proposal. We believe that the mortgage must always 
take priority.  

Paragraph 14.59 

 
 We provisionally propose that, before taking action to enforce a charge 86.
over a commonhold unit, the commonhold association should be 
required to follow a preaction protocol. We envisage that the protocol 
will require the association to provide prescribed information to the 
defaulting unit owner and make reasonable attempts to agree a 
repayment plan. 

Do consultees agree? 

Yes, we agree with this proposal.  

We invite consultees’ views as to what steps the association should be 
required to take as part of this protocol. 
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Yes, we agree with this proposal.  

We provisionally propose that where the commonhold association 
wishes to enforce a charge over a commonhold unit by selling the unit, 
it should always be necessary for the association to apply to court for 
an order for sale. 

Do consultees agree? 

Yes, we agree with this proposal.  

We provisionally propose that the court should only be able to order the 
sale of a unit where the amount owing to the commonhold association 
exceeds a certain amount. 

Do consultees agree? 

Yes. We believe that the court should be able to order the sale of a unit where the 
amount owing to the commonhold association exceeds 20% of  current market value. 

We invite consultees’ views as to what this amount should be and on 
what factors the court should take into account when deciding whether 
to order the sale of a unit. 

No view.  

We provisionally propose that where the sale of a unit is ordered, the 
court should appoint a receiver to sell the unit and distribute the 
proceeds of sale. 

Do consultees agree? 

Yes, we agree with this proposal.  

We provisionally propose that where a receiver is appointed to sell a 
commonhold unit, the receiver should distribute the proceeds of sale in 
the following way. 

1) The receiver should be paid his or her costs of arranging the sale 
of the property. 

2) The commonhold association should be repaid any outstanding 
amounts of commonhold contributions, plus any interest and 
costs awarded by the court. 

3) Any other party who has an interest secured against the unit, 
such as a mortgage lender, should be repaid. 

4) Any remaining amount should then be returned to the defaulting 
unit owner. 

Do consultees agree? 

No, we do not agree with this proposal. We believe that that any mortgage over the 
property should be repaid first.  

We provisionally propose that any tenancies granted out of a unit should 
continue to exist following an order for sale. Do consultees agree? 
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Yes, we agree with this proposal. 

Paragraph 14.61 

 
 We provisionally propose that voluntary termination of a commonhold 87.
should be possible with either: 

1) unanimous support; or 

2) the support of 80% of the available votes plus the approval of the 
court. Do consultees agree? 

We provisionally propose that on an application for voluntary 
termination the court should have discretion to decide whether to allow 
the voluntary termination to take place, as well as the terms on which it 
may do so. Do consultees agree? 

If the court has discretion as to whether to allow voluntary termination, 
We invite consultees’ views as to the following issues: 

1) whether it would be useful to include factors to guide the court’s 
discretion; 

2) whether the factors mentioned in paragraph 15.52 should be taken 
into account; 

3) whether the court should be directed to consider the amount of 
support there is for voluntary termination over and above the 80% 
required; and 

4) whether others should also be included. 

We invite consultees’ views as to whether increasing the role of the 
court would sufficiently address the issue of the final terms of the 
termination statement not being acceptable to those who supported the 
termination resolution. 

We provisionally propose that an application for voluntary termination 
should be heard by the court (rather than by the First-tier Tribunal 
(Property Chamber), or in Wales the Residential Property Tribunal 
Wales). Do consultees agree? 

We agree with proposals on the basis that where a Registered Provider is a unit 
holder with shared owners occupying its units. It should have equal say or veto on 
the votes for its units in dissolving the association in order to protect the value of it s 
assets. 

Paragraph 15.88 

 
 We provisionally propose that where a commonhold is divided into 88.
sections, any vote on voluntary termination would need to be taken in 
sections, and whether it was unanimous or received at least 80% 
support would have to be determined by section. Do consultees agree? 

Where a commonhold is not divided into sections, we provisionally 
propose that it should be possible for part of the commonhold to be 
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reconstituted following voluntary termination. Do consultees agree? 

We provisionally propose that reconstitution should require 100% 
support of the unit owners in the part to be reconstituted, or at least 80% 
support and an application to the court. Do consultees agree? 

Agree with proposals. 

Paragraph 15.93 

 
 We provisionally propose that if any statute provides that a landlord 89.
should be entitled to recover possession of a property if he or she can 
prove an intention to demolish or reconstruct the building, such a 
requirement should also be satisfied if it can be proved that the 
commonhold association has that intention. Do consultees agree? 
17.188 We invite consultees’ views as to what further provision, if any, 
should be made to address the position of tenants on voluntary 
termination of the commonhold. 

No view. 

Paragraph 15.96 

 
 We provisionally propose that it should be clarified that mortgage 90.
lenders and other secured lenders will retain their secured interest in 
the commonhold units until the commonhold in its entirety is sold. Do 
consultees agree? 

Yes, we agree with this proposal.  

We provisionally propose that mortgage lenders and other secured 
lenders should automatically have legal standing to make applications 
to the court during the termination process with a view to protecting 
their interests. Do consultees agree? 

Yes, we agree with this proposal.  

We provisionally propose that it should be made clear that, if a unit is 
subject to negative equity, any shortfall should be met personally by the 
owner of the unit, and should not be covered by other unit owners. Do 
consultees agree? 

Yes, we agree with this proposal.  

We invite consultees’ views as to any other ways in which the interests 
of mortgage lenders and other secured lenders may require protection 
on the voluntary termination of a commonhold. 

No view. 

Paragraph 15.101 

 
 We provisionally propose that the CCS should not be required to specify 91.
the share of the proceeds of termination that each unit owner is to 
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receive on termination. Do consultees agree? 

No view. 

We provisionally propose that it should be possible for the unit owners 
to specify the share of the proceeds of termination that each unit owner 
is to receive on termination (or some method of ascertaining it) in the 
CCS. Do consultees agree? 

No view.We provisionally propose that the power to decide an 
application to disapply a provision in the CCS which determines the 
distribution of proceeds of sale on termination should lie with the 
Tribunal. Do consultees agree? 

No view.We invite consultees’ views as to whether: 

1) guidance should be provided to the court or Tribunal as to how it 
should exercise its discretion; and 

2) if guidance should be provided, what factors the court or Tribunal 
should take into account. 

No view.We invite consultees’ views as to whether: 

1) the existing rules of the Insolvency Court would be adequate to 
deal with valuation issues which arise on the voluntary 
termination of a commonhold, or need to be supplemented by 
Commonhold Insolvency Rules; 

2) all issues involving the valuation of commonhold units on 
termination should be referred to the Tribunal (and, if so, whether 
that would cause any unnecessary delays); 

3) if valuation issues are referred to the Tribunal, the Tribunal 
should be able to appoint a single valuer. 

No view.We provisionally propose that, if a commonhold is substantially 
destroyed, but remains solvent, for the purposes of the termination 
statement, the units should be valued on the basis of the best estimate 
that can be made of their pre-damage value. Do consultees agree? 

We invite consultees’ views as to any other issues that might occur in 
the valuation of units if all or some of them have been partly or entirely 
destroyed. We also invite any suggested solutions. 

No view.Paragraph 15.117 
 
 
 

 We provisionally propose that if the process of voluntary termination 92.
should begin, but it should subsequently turn out that the commonhold 
is in fact insolvent, the same protections should be given to the assets 
of the individual unit owners as would have applied if the process had 
begun as an involuntary insolvency. Do consultees agree? 

We invite consultees’ views as to whether the value of the individual 
units should be preserved for the unit owners if the commonhold is 
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substantially destroyed; and, if so, how this can be achieved. 

No view. 

Paragraph 15.126 

 
 We invite consultees’ views as to whether, and how, any aspects of our 93.
provisional proposals to reform the law of commonhold will affect the 
position of existing owners of commonhold units, either positively or 
negatively. 

Our main concern is the potential for conflicts between us (as unit holder) and the 
commonhold association and between us and shared ownership leaseholder or 
general need tenants. Such conflicts are likely to arise in relation to rights and 
obligations as well as right to challenge. Whether option one or two is adopted it 
must resolve this issue.  

Paragraph 16.6 

 
 What advantages do you think commonhold could offer over leasehold? 94.

We believe that the expansion of commonhold on new and existing developments is 
a positive change which addresses the imbalance of power between landlord and 
tenant as the two entities are closer aligned and should have the same interests.  

However, because of the complex nature of modern mixed-tenure schemes much 
thought needs to be put into the operation of and conversion to a commonhold 
association.  

Paragraph 16.9 

 
 We ask consultees to provide us with information about the time spent 95.
in reading through and considering the terms of leases of residential 
flats: 

1) when acting for a prospective purchaser; 

2) when acting for a prospective purchaser and mortgage lender; 

3) when acting for a mortgage lender on a re-mortgage; 

4) when some dispute arises within a leasehold block of flats as to 
responsibility for repairs and maintenance, calculation of the 
service charge, and similar disputes. 

In response to question 95 (4), a lot of time can be spent reading through the terms 
of leases in resolving disputes. Each sub-lease needs to be checked as do any 
superior leases and this can be very time consuming. It is even more onerous for 
leaseholders who do not possess the time and knowledge to complete these tasks.  

In each case we also invite consultees to give us some idea of the cost 
that would thereby be incurred to the client. 

It is difficult to assess the cost of these but substantial costs in terms of staff 
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resources and the necessity to instruct solicitors have been spent on these matters.  

We further invite their views as to whether time is likely to be saved in 
reading through and considering the terms of the parts of the CCS which 
may be varied. 

We invite consultees to share with us their experience of commonhold-
type arrangements in other countries. Is there scope for savings of time 
to be made? If so, what would be the estimated time saved on a typical 
transaction? 

It should be hoped that these reforms do save time and expense. 

Paragraph 16.12 

 
 We ask consultees to provide us with information about the prevalence 96.
of, and costs incurred in, disputes caused by the terms of one or more 
residential leases being inconsistent with the terms of another lease (or 
other leases) within a building or development. We further invite their 
views as to whether our provisional proposals for commonhold will 
reduce the scope for costs to be incurred in interpreting a commonhold 
community statement. 

It is likely that the proposals will reduce the prevalence of discrepancies and the cost 
of resolving them. The number of documents and their complexity should be 
minimised where possible in any reforms.  

If there was a single CCS then this would minimise the investigation required to 
resolve these matters when there are a multitude of leases and several layers of 
responsibility. The more documents there are the more likelihood there also is for 
discrepancies.  

Paragraph 16.18 

 
 We ask consultees to provide us with information about the sort of 97.
difficulties that can arise owing to the difficulty in varying and updating 
the terms of leases: 

1) if the leases are varied as a conveyancing transaction which does 
not give rise to a dispute; and 

It is not overly difficult to vary leases by negotiation as part of conveyancing but this 
is something that is at an additional cost to the party requiring it and creates 
additional workload. 

2) if the leases are varied as a result of an application to the Tribunal 
(whether the application was made because it was contested, or 
because it was the most convenient way of implementing the 
variation). 

It is difficult, costly and time consuming to vary leases by application to Tribunal. 
This is particularly the case when the number of leases requiring variation increases. 
It is often preferable to continue with a detrimental situation or practically impossible 
to address it. 
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If you have figures – whether they relate to the costs incurred, or the 
amount of time spent – then please let us have them. 

We further invite consultees’ views as to whether our proposals 
regarding the amendment of local rules by resolution of the 
commonhold association will reduce the costs which are incurred, when 
compared with the costs incurred under (1) or (2) above. 

It should be hoped that the proposals for the amendment of local rules would make 
resolving these situations much simpler. Not requiring an application to Tribunal -
with associated solicitors fees often required along with the work of consulting 
leaseholders - would likely be welcome.  

Paragraph 16.20 

 
 We invite consultees to provide us with information about costs 98.
generated by service charge disputes. We further invite their views as to 
whether, and by how much, our provisional proposals for commonhold 
will reduce the incidence of disputes and the costs that will be incurred 
in equivalent disputes over contributions to shared costs. 

No view.  

Paragraph 16.26 

 
 We invite consultees to provide us with information about costs 99.
generated when forfeiture proceedings need to be used to enforce 
payment of service charges. We further invite their views as to whether 
our provisional proposals for commonhold will reduce the costs that will 
be incurred if a commonhold association needs to seek an order for 
sale. 

No view.  

Paragraph 16.29 

 
 We invite consultees’ views as to: (1) whether cases before 100.

tribunals are likely to prove more or less expensive than similar cases 
before courts; and (2) whether (apart from service charge disputes, 
which we have already addressed in Consultation Question 98) there 
appears to be more or less scope for disputes within commonholds 
which result in litigation, when compared with leasehold developments. 

No view. 

Paragraph 16.32 

 
 We are provisionally proposing several new grounds upon which 101.

it would be possible for someone to make an application to the Tribunal. 
We invite consultees’ views as to: 17.216 what they consider that the 
likely impact of these will be on the number of applications made to the 
Tribunals; and 17.217 whether any particular proposals are likely to 
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result in a large number of new applications being made. 

No view. 

Paragraph 16.34 

 
 We invite the views of consultees as to how any other aspects of 102.

our provisional proposals for reform of commonhold will affect the 
position of future owners of commonhold units, either positively or 
negatively. 

No view. 

Paragraph 16.35 

 
 We ask consultees to provide us with any information that they 103.

may have of: 

1) examples of planning agreements which are practicable under 
leasehold but which would not appear to be feasible under our 
reinvigorated model of commonhold; and 

2) services within leasehold developments which are being provided 
at the residents’ expense, but which, if the development had been 
set up on a commonhold basis, would have been provided, if at 
all, at public expense. 

No view.  

Paragraph 16.38 

 
 We ask consultees to provide us with any evidence they have of 104.

management difficulties which may arise where a leaseholder-controlled 
company is the landlord of (or responsible for the management of) 
commercial units; and whether this has affected their rental or capital 
value. 

No evidence of negative effects. 

Paragraph 16.41 

 
 Which of the following statements best reflects your views on the 105.

provisional proposals in this Consultation Paper? 

1) If these proposals are adopted, then developers will be willing to 
use commonhold for a substantial number of developments. 

2) Even if these proposals are adopted, developers will not be 
willing to use commonhold unless Government introduces 
financial incentives for them to do so, either directly by offering 
financial incentives for the developers, or indirectly, by offering 
incentives for purchasers of commonhold units. 

3) Even if these proposals are adopted, and financial incentives are 
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given, developers will not use commonhold for developments 
unless they are prohibited from selling flats on a leasehold basis 
and they are thus forced to use commonhold. 

No view.  

Paragraph 16.43 

 
 We invite consultees’ views as to: 106.

what issues prevent the uptake of commonhold; and 

what could or should be done to promote the adoption of commonhold.  

We invite consultees’ views as to the extent to which the suggestions 
for the invigoration of commonhold set out in paragraph 16.47 above, 
and any other suggestions that they may make, are likely to result in 
commonhold being used instead of leasehold. 

No view. 

Paragraph 16.48 

 
 We invite consultees’ views as to whether a reformed 107.

commonhold regime should treat particular issues differently in England 
and in Wales. Consultees are welcome to share their views as to this 
point here, or in response to questions which we ask throughout the 
Consultation Paper about particular issues. 

No view 

Paragraph 16.51 
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Reinvigorating commonhold: the alternative to leasehold ownership 

RESPONSE OF THE PROPERTY BAR ASSOCIATION  

 

Introduction  

This is a response on behalf of the Property Bar Association to the consultation paper 

“Reinvigorating commonhold: the alternative to leasehold ownership” 

 

The Property Bar Association comprises 400 members and is the professional body for 

barristers in England and Wales who practise in the field of property law. Our members 

have expertise in all areas of commercial, agricultural and residential property law.  

 

Contact 

   
 

E: enquiries@propertybar.org.uk 

Only those questions that are relevant to us have been answered with the numbering adapted 
accordingly. 
 
 

Chapter 3: Who should consent to conversion to commonhold? 
 
Consultation Question 1 (para 3.31): 
IN ORDER TO PROTECT FREEHOLDERS, WE PROVISIONALLY PROPOSE THAT IT SHOULD ONLY BE POSSIBLE TO 

CONVERT TO COMMONHOLD IF EITHER: 
 

A. THE FREEHOLDER CONSENTS; OR 
B. THE LEASEHOLDERS SATISFY THE QUALIFYING CRITERIA FOR COLLECTIVE ENFRANCHISEMENT, AND ACQUIRE 

THE FREEHOLD AS PART OF THE PROCESS OF CONVERTING TO COMMONHOLD. 
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DO CONSULTEES AGREE? 
 
Answer:  
 
On the current law, yes. Given that the criteria for collective enfranchisement are tried and 
tested and have been held to strike a fair balance between freeholder/leaseholders the 
proposal would seem to make sense. This may need to be re-evaluated depending on the 
outcome of the Law Commission’s project to make enfranchisement simpler and cheaper for 
leaseholders. 
 
Consultation Question 2 (para 3.41): 
WE PROVISIONALLY PROPOSE THAT IT SHOULD BE POSSIBLE TO CONVERT TO COMMONHOLD WITHOUT THE 

UNANIMOUS CONSENT OF LEASEHOLDERS. 
 
DO CONSULTEES AGREE? 
 
Answer:  
 
Although it is sometimes said that the requirement of unanimity has been one of the main 
impediments to the use of commonhold the real reason it has not taken off is thought to be 
that developers make more money from selling long leaseholds (obtaining virtual freehold 
value plus ongoing ground rent income plus improving reversionary value plus premium 
income from lease extensions etc) and have therefore not taken up this new form of 
ownership. Reservations of mortgage companies, and the uncertainty of moving to a new 
form of tenure are both also likely factors. 
 
It is partly a political decision whether conversion should be possible on an existing block 
without unanimity particularly if this means non-consenting leaseholders (‘NCLs’) are then 
obliged to accept a commonhold unit.  
 
That said, absent unanimous consent, we foresee many difficulties in converting to 
commonhold. In particular: 
 

a) From the perspective of leaseholders, there will be a divergence in interests – for 
some it will be their home, for others, a buy-to-let investment. The latter group may 
well be more likely to oppose conversion to commonhold as they want more of a 
‘hands off’ investment managed by a landlord, whereas some in the former group may 
relish the idea of self-governance above and beyond what can be ‘won’ via collective 
enfranchisement already. 
 

b) To allow, say, 51% of owner occupier leaseholders to dictate a move to commonhold 
ownership against the wishes of, say, 49% buy-to-let investors is fundamentally unfair; 
it is a substantial change to the investment they have made.  
 

c) Whilst the option of NCLs retaining their leasehold interest is explored in the paper, 
there are real difficulties with this on a practical level, including with respect to 
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funding, and divergence in maintenance regimes between the CCS and the terms of 
the existing lease.  
 

d) A development is likely to be appreciably more complex and difficult to manage in 
these circumstances (particularly in mixed-user schemes). By way of example, if a 
leaseholder applied to appoint a manager (under the 1987 Act) in place of the 
commonhold association, how could this work from a management perspective? And 
would the right to manage under the 2002 Act be lost? What if accounting years 
differed? 
 

e) There is to be no statutory right to challenge ‘service charge’ expenditure by a 
Commonhold Association, the principle being that budgets are agreed in advance. 
That is at odds with the protection afforded by sections 18-30 of the 1985 Act. The 
two regimes cannot sit together without risk for the commonhold association being 
forced into insolvency at the first successful challenge. 
 

f) The alternative option, being that a proportion of NCLs are forced to take a 
commonhold unit, is likely to infringe the A1P1 rights of those parties and presents 
very significant difficulties from a funding perspective so that initial ‘investors’ can 
secure that investment. 
 

g) The impact of conversion (including ‘partial’ conversion where leasehold units are 
retained) upon lenders’ security must also be considered. 
 

It is difficult to see how the complexities of proceeding absent unanimous consent could be 
satisfactorily overcome, particularly in the event leaseholders are forced into ownership of a 
commonhold unit. We therefore do not, on balance, agree with this proposal and consider 
that the requirement of unanimity should be retained. 
 
Consultation Question 3 (para 3.54): 
WE PROVISIONALLY PROPOSE THAT ONLY LEASEHOLDERS WHO ARE ELIGIBLE TO PARTICIPATE IN A COLLECTIVE 

ENFRANCHISEMENT CLAIM SHOULD TAKE A COMMONHOLD UNIT AND SHOULD BE ABLE TO PARTICIPATE IN A 

DECISION TO CONVERT TO COMMONHOLD. 
 
Answer:  
 
Although we agree the eligibility criteria for residential occupiers to participate in collective 
enfranchisement would be appropriate, there seems no reason to exclude non-residential 
occupiers with like long leasehold interests (should they exist and all involved consent) from 
participation.   
 
Consultation Question 4 (para 3.104): 
IF NON-CONSENTING LEASEHOLDERS RETAIN THEIR LEASES FOLLOWING CONVERSION TO COMMONHOLD (WHICH 

WE CALL “OPTION 1”): 
 

(1) WE PROVISIONALLY PROPOSE THAT IT SHOULD BE POSSIBLE FOR CONVERSION TO TAKE PLACE WITH THE 

SUPPORT OF LONG LEASEHOLDERS OF 50% OF THE FLATS IN THE BUILDING.  
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DO CONSULTEES AGREE? 

 
Answer:  
 
If NCL’s are not to be compelled to join and can retain their leases alongside the new 
commonhold owners (Option1), this would create a hybrid structure of ownership that would 
seem to cut across the whole commonhold concept, with possible complications as between 
the CCS and continuing lease provisions. By way of example: 
 

a) From the perspective of leaseholders, there will be a divergence in interests – for 
some it will be their home, for others, a buy-to-let investment. The latter group may 
well be more likely to oppose conversion to commonhold as they want more of a 
‘hands off’ investment managed by a landlord, whereas some in the former group may 
relish the idea of self-governance above and beyond what can be ‘won’ via collective 
enfranchisement already. 
 

b) To allow, say, 51% of owner occupier leaseholders to dictate a move to commonhold 
ownership against the wishes of, say, 49% buy-to-let investors is fundamentally unfair; 
it is a substantial change to the investment they have made.  
 

c) There are real difficulties with this on a practical level, including with respect to 
funding, and divergence in maintenance regimes between the CCS and the terms of 
the existing lease.  
 

d) A development is likely to be appreciably more complex and difficult to manage in 
these circumstances (particularly in mixed-user schemes). By way of example, if a 
leaseholder applied to appoint a manager (under the 1987 Act) in place of the 
commonhold association, how could this work from a management perspective? And 
would the right to manage under the 2002 Act be lost? What if accounting years 
differed? 
 

e) There is to be no statutory right to challenge ‘service charge’ expenditure by a 
Commonhold Association, the principle being that budgets are agreed in advance. 
That is at odds with the protection afforded by sections 18-30 of the 1985 Act. The 
two regimes cannot sit together without risk for the commonhold association being 
forced into insolvency at the first successful challenge. 
 

 
(2) WE PROVISIONALLY PROPOSE THAT NON-CONSENTING LEASEHOLDERS SHOULD BE PROVIDED WITH A 

STATUTORY RIGHT TO PURCHASE THE COMMONHOLD INTEREST IN THEIR UNIT AT A LATER DATE.  
 
DO CONSULTEES AGREE? 

 
Answer:  
 
Yes, there should of course be the ability to opt in as it were at a later date. 
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(3) WE PROVISIONALLY PROPOSE THAT THE RIGHT TO PURCHASE THE COMMONHOLD INTEREST SHOULD 

REPLACE NON-CONSENTING LEASEHOLDERS’ STATUTORY RIGHTS TO OBTAIN A LEASE EXTENSION AND TO 

PARTICIPATE IN A COLLECTIVE ENFRANCHISEMENT.  
 
DO CONSULTEES AGREE? 
 
Answer:  
 
Once the decision is taken that setting up a commonhold does not require unanimity then 
this proposal must follow and is only right. This does, however, illustrate how unsatisfactory 
it would be to allow conversion to commonhold without unanimous agreement and the ways 
in which it limits a leaseholder’s choices. 
 
(4) WE INVITE THE VIEWS OF CONSULTEES AS TO WHETHER A PURCHASER FROM A NON-CONSENTING 

LEASEHOLDER SHOULD BE REQUIRED TO PURCHASE THE COMMONHOLD INTEREST, AS WELL AS THE LEASEHOLD 

INTEREST. 
 
DO CONSULTEES AGREE? 
 
Answer: 
 
Logically this makes sense, given that the direction of travel in those circumstances must 
inevitably be towards greater participation in the commonhold. However, overall it means 
there is little sense in Option 1 rather than Option 2. It tends to undermine the position of 
any NCL and could even adversely affect the value of their existing interest. On balance we 
are inclined against. 
 

(4) WE PROVISIONALLY PROPOSE THAT THE LEASEHOLDERS SHOULD BE ABLE TO REQUIRE THE FREEHOLDER 

TO TAKE NEW 999-YEAR LEASES OVER ANY FLATS NOT LET TO QUALIFYING TENANTS AND THAT SUCH 

LEASES SHOULD AUTOMATICALLY BE GRANTED OVER FLATS LET TO STATUTORILY PROTECTED NON-
QUALIFYING TENANTS AND SHARED OWNERSHIP LEASEHOLDERS.  

 
DO CONSULTEES AGREE? 
 
Answer:  
 
If leaseholders were able to require a freeholder to take a 999 year lease against its wishes, 
this would sometimes be a substantial interference with the freeholder’s rights; the 
freeholder would move from having all the powers of an absolute owner to being a tenant of 
the commonhold association with very limited control over the management and repair of 
the structure in which the flat is located; that is not what the freeholder invested in.  
 
Further, because this will create a long lease of residential property, the leasehold structure 
is retained, potentially effectively indefinitely, with all the difficulties and statutory 
protections this brings as set out above. This seems unsatisfactory in principle. 
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(6) WE INVITE THE VIEWS OF CONSULTEES AS TO WHETHER THE NON-CONSENTING LEASEHOLDERS’ SHARE OF THE 

FREEHOLD PURCHASE SHOULD BE CAPABLE OF BEING FUNDED: 
 

(1)  BY THE CONSENTING LEASEHOLDERS, THROUGH THE COMMONHOLD ASSOCIATION WHICH HOLDS 

THE COMMONHOLD INTEREST; 
(2)  BY THE CONSENTING LEASEHOLDERS, THROUGH A COMPANY (OWNED BY THEM) WHICH 

ACQUIRES THE COMMONHOLD INTEREST; 
(3)  BY A THIRD-PARTY INVESTOR, WHO ACQUIRES A LONG LEASE OF THE COMMONHOLD UNIT 

SUPERIOR TO THE NON-CONSENTING LEASEHOLDER’S LEASE; 
(4)  BY GRANTING A LEASEBACK TO THE FREEHOLDER (WHO MAY BE COMPELLED TO ACCEPT THE 

LEASE), WHO ACQUIRES A LONG LEASE OF THE COMMONHOLD UNIT SUPERIOR TO THE NON-CONSENTING 

LEASEHOLDER’S LEASE; AND/OR 
 (5) BY ANY OTHER MEANS. 
 
Answer:  
 
The first of these options is the most straightforward, practically and conceptually.  
 
Under the third option, the third-party investor would become the immediate landlord of the 
NCL, which is unlikely to be attractive. Under the fourth option, the freeholder is forced to 
continue to have involvement in a development after conversion for no good reason, with no 
proper level of control over the management of the unit(s). 
 
 
Consultation Question 5 (para 3.142): 
IF NON-CONSENTING LEASEHOLDERS ARE TO BE REQUIRED TO TAKE A COMMONHOLD UNIT FOLLOWING 

CONVERSION TO COMMONHOLD (WHICH WE CALL “OPTION 2”): 
 

(1) WE PROVISIONALLY PROPOSE THAT THAT QUALIFYING LEASEHOLDERS OF 80% OF THE FLATS IN THE 

BUILDING SHOULD BE REQUIRED TO SUPPORT THE DECISION TO CONVERT.  
 
DO CONSULTEES AGREE? 
 
Answer:  
 
If NCL’s are to be compelled (Option 2) the proposal must be ameliorated by requiring that a 
high percentage within any community are in favour, certainly 80% or more (rather than 50% 
or 50% of 2/3rds as in the case of collective enfranchisement or RTM). Additionally, it may 
assist in this case to increase the threshold for a compensatory lease from say 21 to 35 years 
or higher. 
 
 
 

2) WE PROVISIONALLY PROPOSE THAT THE LEASEHOLDERS SHOULD BE ABLE TO REQUIRE THE FREEHOLDER 

TO TAKE THE COMMONHOLD UNIT OF ANY FLATS NOT LET TO QUALIFYING TENANTS AND THAT 
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FREEHOLDERS SHOULD AUTOMATICALLY BECOME THE UNIT OWNER IN RESPECT OF ANY FLATS LET TO 

STATUTORILY PROTECTED NON-QUALIFYING TENANTS AND SHARED OWNERSHIP LEASEHOLDERS.  
 
DO CONSULTEES AGREE? 
 
Answer:  
 
No, we do not agree. The freeholder should be given the option to do so (resulting in a 
reduction in the premium payable overall upon enfranchisement) but should not be 
compelled to do so save in certain circumstances (e.g. RSLs who have granted shared 
ownership leases or secure short term tenancies). Where a freeholder elects not to take the 
commonhold unit, the commonhold association would be required to take that interest and 
become the landlord of the non-qualifying tenants. 
 
 

(3) WE PROVISIONALLY PROPOSE THAT IT SHOULD BE POSSIBLE TO PLACE A CHARGE OVER NON-CONSENTING 

LEASEHOLDERS’ UNITS TO RECOVER THEIR SHARE OF THE INITIAL FREEHOLD PURCHASE PRICE UPON FUTURE 

SALE OF THEIR COMMONHOLD UNIT.  
DO CONSULTEES AGREE? 
 

(4) IF CONSULTEES DO NOT AGREE, HOW SHOULD NON-CONSENTING LEASEHOLDERS’ SHARE OF THE 

PURCHASE PRICE BE FINANCED? 
 
Answer:  
 
In principle, we agree that this should be possible. However, it is unclear how initial investors 
would recoup their outlay within a sensible timeframe where NCLs (which will often be 
investors, sometimes via SPVs) do not sell.  
 
Because it is unclear to what extent there will be a link between the costs of collective 
enfranchisement and the uplift in unit values, it is possible that lenders secured against units 
in negative equity would be unfairly prejudiced by this proposal, given the statutory charge 
proposed would be a first change ranking in priority to the pre-existing lender. 
 
 
(5) WE INVITE THE VIEWS OF CONSULTEES AS TO WHO SHOULD BE ABLE TO PROVIDE SUCH FINANCE AND TAKE THE 

BENEFIT OF THE CHARGE. 
 
Answer:  
 
The commonhold association would be financing the NCL. The funding of the association itself 
would be via the participating unit owners who could use their own units as security for any 
commercial financing required.  
 
 
 
(6) WE INVITE THE VIEWS OF CONSULTEES AS TO WHETHER THE CHARGE SHOULD BE SET: 
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(PLEASE SELECT ONE OPTION) 
 

(a) AS A FIXED AMOUNT, REPRESENTING THE NON-CONSENTING LEASEHOLDER’S SHARE OF THE 

INITIAL FREEHOLD PURCHASE; 
(b) AS THAT FIXED AMOUNT, WITH INTEREST; 
(c) AS THAT FIXED AMOUNT, ADJUSTED IN LINE WITH HOUSE PRICE INFLATION; 
(d) AS A PERCENTAGE OF THE FINAL SALE PRICE, REPRESENTING THE PERCENTAGE INCREASE IN VALUE 

OF THE NON-CONSENTING LEASEHOLDER’S PROPERTY INTEREST (FROM LEASEHOLD TO 

COMMONHOLD) ON CONVERSION; OR 
(e) IN SOME OTHER WAY. 

 
Answer:  
 
Whilst (d) appears the most principled way to set a charge, it is likely to lead to disputes as to 
the value at the point of conversion. Option (c) is therefore the most satisfactory option, given 
the fixed sum will be closely tied to the value of the underlying asset until repaid. 
 
(7) WE INVITE THE VIEWS OF CONSULTEES AS TO WHAT PRIORITY THIS CHARGE SHOULD HAVE IN RELATION TO ANY 

PRE-EXISTING CHARGES. 
 
Answer:  
 
On balance, the charge should have priority in relation to any pre-existing charges. Because 
it is unclear to what extent there will be a link between the costs of collective 
enfranchisement and conversion to commonhold, and the uplift (or otherwise) in unit values, 
it is possible that lenders secured against leasehold units in negative equity would be unfairly 
prejudiced by this proposal. That said, we assume this to be comparatively rare. 
 
Consultation Question 6 (para 3.143): 
WHERE A FREEHOLDER OR NON-CONSENTING LEASEHOLDER, WHO HAS LET HIS OR HER FLAT TO A NON-QUALIFYING 

TENANT ON A VARIABLE SERVICE CHARGE, IS REQUIRED TO TAKE A COMMONHOLD UNIT ON CONVERSION UNDER 

OPTION 2, WE INVITE CONSULTEES’ VIEWS AS TO WHETHER: 
 
(PLEASE SELECT ONE OR MORE OPTION) 
 

(1) A CAP SHOULD BE PLACED ON THE AMOUNT OF COMMONHOLD COSTS WHICH ARE RECOVERABLE 

FROM THE FORMER LEASEHOLDER OR FREEHOLDER, TO REFLECT THE COSTS THAT ARE 

RECOVERABLE FROM THE NON-QUALIFYING TENANT; 
(2) THE NON-QUALIFYING TENANT’S RIGHTS SHOULD BE ALTERED SO THAT HE OR SHE NO LONGER 

HAS THE RIGHT TO CHALLENGE SERVICE CHARGE COSTS AFTER THEY HAVE BEEN INCURRED, BUT 

INSTEAD HAS THE SAME RIGHTS TO CHALLENGE COMMONHOLD COSTS AS OTHER UNIT OWNERS; 
OR 

(3) ANY OTHER APPROACH WOULD FAIRLY PROTECT AND BALANCE THE COMPETING INTERESTS OF 

THE LEASEHOLDER OR FREEHOLDER, AND THE NON-QUALIFYING TENANT. 
 
Answer:  
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Given the conversion would be taking place against the wishes of the freeholder or NCL, and 
that those parties would in this scenario be prejudiced in respect of their ability to fully recoup 
their outlay in respect of commonhold costs via a (challengeable) service charge, option (1) 
would appear to be the most straightforward way to mitigate against this prejudice. However, 
there would need to be provision for the commonhold association to recoup any shortfall 
from the participating leaseholders so it remains funded. 
 
The non-qualifying tenant shouldn’t be prejudiced as a result of conversion; it would be 
unsatisfactory in principle, for instance, for a relatively short-term non-qualifying tenant to 
have the same say in respect of commonhold expenditure as those with a longer-term 
outlook. Further, if both the NCL/freeholder and the non-qualifying tenant have a right to 
challenge commonhold costs, that particular unit will get two bites at the cherry in pursuing 
any such challenge. We are therefore not in favour of option (2). 
 
CONSULTATION QUESTION 7 (PARA 3.144): 
UNDER OPTION 2, WE PROVISIONALLY PROPOSE THAT: 
 
THOSE WISHING TO CONVERT (WITH LESS THAN UNANIMOUS CONSENT) SHOULD BE REQUIRED TO SEEK THE PRIOR 

AUTHORISATION OF THE FIRST-TIER TRIBUNAL (PROPERTY CHAMBER) OR RESIDENTIAL PROPERTY TRIBUNAL IN 

WALES (“THE TRIBUNAL”); AND 
THE TRIBUNAL SHOULD BE REQUIRED TO AUTHORISE A CONVERSION TO COMMONHOLD UNLESS: 
(A) THE NECESSARY CONSENTS HAVE NOT BEEN OBTAINED; 
(B) THE TERMS OF THE CCS DO NOT ADEQUATELY PROTECT THE INTERESTS OF NON-CONSENTING LEASEHOLDERS; 
AND/OR 
(C) THE APPLICANTS REFUSE TO ADOPT THE TRIBUNAL’S PROPOSED REVISIONS TO ENSURE THE CCS SUFFICIENTLY 

PROTECTS THE INTERESTS OF NON-CONSENTING LEASEHOLDERS. 
DO CONSULTEES AGREE? 
 
Answer:  
 
Yes. In addition to considering protection on NCLs, the Tribunal should be able to consider 
protection of the interests of freeholders and lenders. A catch all exclusion allowing the 
Tribunal to conclude that in a particular development the proposed conversion is unlikely to 
be financial sustainable or not in the interests of the leaseholders as a whole should be 
considered. Such a protection will be particularly important if Option 1 is adopted.  
 
CONSULTATION QUESTION 8 (PARA 3.152): 
WE PROVISIONALLY PROPOSE THAT ON CONVERSION TO COMMONHOLD, TENANCIES GRANTED FOR 21 YEARS OR 

LESS SHOULD CONTINUE AUTOMATICALLY ON CONVERSION AND THAT THE CONSENT OF SUCH TENANTS SHOULD 

NOT BE REQUIRED IN ORDER TO CONVERT TO COMMONHOLD. 
 
DO CONSULTEES AGREE? 
 
Answer:  
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Yes, on the basis that such tenants should not be prejudiced as a result of the change (e.g. 
with respect to any variable service charge – see above). 
 
CONSULTATION QUESTION 9 (PARA 3.172): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER IT SHOULD BE POSSIBLE FOR CHARGES TO TRANSFER 

AUTOMATICALLY FROM THE LEASEHOLD TITLE TO THE COMMONHOLD UNIT TITLE ON CONVERSION TO 

COMMONHOLD, WITHOUT REQUIRING LENDERS’ CONSENT. 
 

(1) YES, IT SHOULD BE POSSIBLE FOR CHARGES TO TRANSFER AUTOMATICALLY, WITHOUT REQUIRING 

LENDERS’ CONSENT. 
(2) NO, IT SHOULD NOT BE POSSIBLE FOR CHARGES TO TRANSFER AUTOMATICALLY, WITHOUT REQUIRING 

LENDERS’ CONSENT. 
(3) OTHER 

 
Answer:  
 
Realistically, option (1) is to be preferred if conversion to commonhold is to have any hope of 
occurring. 
 
CONSULTATION QUESTION 10 (PARA 3.182): 
WE HAVE SET OUT TWO OPTIONS FOR SETTING THE THRESHOLD OF LEASEHOLDER SUPPORT WHICH SHOULD BE 

REQUIRED TO CONVERT TO COMMONHOLD. THE FIRST WOULD BE TO REQUIRE LEASEHOLDERS (WHO ARE 

QUALIFYING TENANTS UNDER ENFRANCHISEMENT LEGISLATION) OWNING AT LEAST 50% OF THE FLATS IN THE 

BUILDING TO CONSENT, PROVIDED NON-CONSENTING LEASEHOLDERS ARE ABLE TO RETAIN THEIR LEASEHOLD 

INTEREST ON CONVERSION TO COMMONHOLD (OPTION 1). THE SECOND WOULD BE TO REQUIRE LEASEHOLDERS 

(WHO ARE QUALIFYING TENANTS UNDER ENFRANCHISEMENT LEGISLATION) OWNING AT LEAST 80% OF THE FLATS 

IN THE BUILDING TO CONSENT, ON THE BASIS THAT NON-CONSENTING LEASEHOLDERS ARE REQUIRED TO TAKE A 

COMMONHOLD UNIT ON CONVERSION (OPTION 2). 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THEY PREFER OPTION 1 OR OPTION 2. 
 
Answer:  
 
Both options present considerable difficulties. Option 1 presents more considerable practical 
difficulties, making option 2 preferable if these were the only two options. 
 
 
WE INVITE CONSULTEES’ VIEWS ON ANY OTHER OPTIONS FOR SETTING THE THRESHOLD OF LEASEHOLDER SUPPORT 

FOR CONVERSION, OTHER THAN OPTIONS 1 AND 2, WHICH STRIKE AN APPROPRIATE BALANCE BETWEEN THE 

INTERESTS OF THOSE WISHING TO CONVERT AND NON-CONSENTING LEASEHOLDERS, AND PROVIDE A MECHANISM 

FOR FINANCING THE FREEHOLD PURCHASE. 
 
Answer:  
 
Conversion should require the unanimous support of (i) all the leaseholders but not the 
freeholder (assuming adequate compensation) or (ii) all residential leaseholders (subject to 
the enfranchisement mixed use premises 25% limitation) and the freeholder. .  
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CHAPTER 4: THE PROCEDURE FOR CONVERTING TO COMMONHOLD 
 

CONSULTATION QUESTION 11 (PARA 4.18): 
WE PROVISIONALLY PROPOSE THAT, WHERE THE FREEHOLDER REFUSES TO CONSENT TO CONVERSION, THE 

LEASEHOLDERS WILL NEED TO FOLLOW THE COLLECTIVE ENFRANCHISEMENT PROCESS TO PURCHASE THE FREEHOLD 

IN ORDER TO CONVERT TO COMMONHOLD. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes (subject to the comments made in response to the enfranchisement consultation) save 
that there should be an additional provision that involves the identification of any issues 
created by the conversion of the particular building to a commonhold having regard to its 
physical location and layout in the context of the reorganised interests. 
 
There are of course advantages in ensuring the two systems are consistent with each other 
and similar. The familiarity that will follow from that will aid efficiency and reduce confusion. 
 
CONSULTATION QUESTION 12 (PARA 4.43): 
WE PROVISIONALLY PROPOSE THAT, TO SIMPLIFY THE PROCEDURE FOR CONVERTING TO COMMONHOLD, ANY 

CONSENTS GIVEN IN SUPPORT OF THE CONVERSION SHOULD NOT AUTOMATICALLY LAPSE AFTER 12 MONTHS. 
 
DO CONSULTEES AGREE? 
ANSWER: 
 
There is a value in a longer period before an automatic lapse however leaseholders should 
not be locked in regardless of how the commonhold proposal is developing. It cannot be 
assumed all potential leaseholders will see commonhold as preferable. Unless the consent 
lapses on assignment or assignees can withdraw a leaseholder’s ability to sell during the 
process maybe inhibited.  
On balance either there should be an automatic lapse date even if it is 24 months or there 
should be an ability to withdraw after say 12 months. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER LEASEHOLDERS SHOULD BE ABLE TO WITHDRAW THEIR INDIVIDUAL 

CONSENT TO CONVERSION AFTER THE CLAIM NOTICE HAS BEEN SERVED, OR WHETHER LEASEHOLDERS SHOULD BE 

REQUIRED TO MAKE A COLLECTIVE DECISION NO LONGER TO PROCEED WITH THE CONVERSION. 
 

(1) LEASEHOLDERS SHOULD BE ABLE TO WITHDRAW THEIR INDIVIDUAL CONSENT TO CONVERSION AFTER 

THE CLAIM NOTICE HAS BEEN SERVED 
(2) LEASEHOLDERS SHOULD BE REQUIRED TO MAKE A COLLECTIVE DECISION NO LONGER TO PROCEED 

WITH THE CONVERSION. 
(3) OTHER 

 
ANSWER: 
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See above re individual Leaseholders. The leaseholders should be free to withdraw 
collectively if a majority of those who consented decide to withdraw. They should then be 
liable to the costs of a freeholder who did not consent.   
 
CONSULTATION QUESTION 13 (PARA 4.49): 
WE PROVISIONALLY PROPOSE THAT (IN ADDITION TO THE FREEHOLDER) IT SHOULD BE POSSIBLE FOR LEASEHOLDERS 

WHO ARE IN THE PROCESS OF ACQUIRING THE FREEHOLD BY COLLECTIVE ENFRANCHISEMENT, TO APPLY TO HM 

LAND REGISTRY TO CREATE A NEW COMMONHOLD. 
 
DO CONSULTEES AGREE? 
 
Not until the enfranchisement process has reached a point where all issues are resolved or 
agreed so that in effect the leaseholders are in the position of someone who has exchanged 
contracts to purchase the freehold.  
 
ANSWER: 
 
WE PROVISIONALLY PROPOSE THAT, WHERE A LENDER HAS CONSENTED TO A CONVERSION TO COMMONHOLD ON 

THE CONDITION THAT IT WILL BE GRANTED NEW SECURITY OVER THE COMMONHOLD UNIT AFTER CONVERSION, A 

DEED OF SUBSTITUTED SECURITY PROVIDED TO HM LAND REGISTRY WILL ACT AS SUFFICIENT EVIDENCE THAT THIS 

CONDITION HAS BEEN FULFILLED. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 14 (PARA 4.59): 
WHERE THE FREEHOLD OF THE BUILDING IS OWNED BY THE LEASEHOLDERS COLLECTIVELY THROUGH A FREEHOLD 

MANAGEMENT COMPANY (A “FMC”), WE PROVISIONALLY PROPOSE THAT THE COMMON PARTS OF THE BUILDING 

SHOULD BE TRANSFERRED TO A NEW COMMONHOLD ASSOCIATION AS PART OF THE PROCESS OF CONVERSION TO 

COMMONHOLD (RATHER THAN THE FMC CHANGING ITS ARTICLES TO BECOME A COMMONHOLD ASSOCIATION, 
WHERE THIS IS POSSIBLE). 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 15 (PARA 4.61): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER, TAKING INTO ACCOUNT OUR PROVISIONAL PROPOSALS SET OUT 

IN QUESTIONS 11 TO 14, THE CONVERSION PROCEDURE WOULD OPERATE SATISFACTORILY. 
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WE INVITE CONSULTEES’ VIEW ON WHAT CHANGES COULD BE MADE TO SIMPLIFY THE PROCEDURE AND MAKE IT 

MORE COST-EFFECTIVE. 
 
ANSWER: 
 
The proposed approach appears to be the best way forward if non-consental commonhold 
(whether from the point of view of a freeholder or leaseholder) is to happen. 
 
It is essential that NCL’s have an opportunity to participate in changes to the reversionary 
interest to their lease in any respect that might impact on their interests. 
 
 
 

CHAPTER 5: MIXED-USE AND MULTI-BLOCK DEVELOPMENTS 
 
CONSULTATION QUESTION 16 (PARA 5.15): 
WE PROVISIONALLY PROPOSE THAT ANY NEW MANAGEMENT STRUCTURE NEEDS TO MEET THE FOLLOWING 

OBJECTIVES: 
 
(1) PROVIDE THE ABILITY TO SEPARATE OUT THE MANAGEMENT OF A VARIETY OF DIFFERENT INTERESTS WITHIN 

THE SAME DEVELOPMENT, IN PARTICULAR BY: 
(A) DIFFERENTIATING VOTING RIGHTS, SO THAT THOSE AFFECTED BY A DECISION ARE ENTITLED TO 

PARTICIPATE IN MAKING THAT DECISION, AND NO ONE ELSE IS ABLE TO DO SO; AND 
(B) ALLOWING SHARED COSTS TO BE ALLOCATED IN DIFFERENT WAYS TO ENSURE THAT ONLY THOSE 

BENEFITTING FROM A SERVICE PAY FOR IT. 
(2) PROVIDE A FRAMEWORK WHICH CAN BE USED TO REGULATE THE RELATIONSHIP BETWEEN MORE THAN ONE 

BUILDING WHERE THERE ARE SHARED AREAS, SUCH AS SHARED CAR PARKS OR GARDENS. 
(3) STRIKE AN APPROPRIATE BALANCE BETWEEN STANDARDISATION AND FLEXIBILITY. 
(4) FACILITATE CONSUMER PROTECTION TO ENSURE THAT ABUSES THAT HAVE ARISEN IN THE RESIDENTIAL 

LEASEHOLD CONTEXT CANNOT BE TRANSPOSED INTO COMMONHOLD. 
DO CONSULTEES AGREE? 
 
ARE THERE ANY OTHER OBJECTIVES WHICH SHOULD BE ADDED TO THE LIST ABOVE? 
 
ANSWER: 
 
Striking an appropriate balance between  

(i) the purely commercial nature of the interests of those interested in non-
residential parts of the development; and 

(ii) the interests of those occupying as residential parts of the development; and 
(iii) the impact on the market value of units within the development.  

 
The interests of those who invest and who lend against interests in a development most been 
factored into any balancing exercise. if their interests are undermined to too great an extent 
the financial sustainability of a development will ultimately be undermined. The fact that the 
interest of those owning commercial units are commercial  
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CONSULTATION QUESTION 17 (PARA 5.55): 
WE PROVISIONALLY PROPOSE THAT COMMONHOLDS WITH SECTIONS (WHICH ARE NOT INDIVIDUAL CORPORATE 

BODIES) SHOULD BE INTRODUCED AS A MANAGEMENT STRUCTURE TO MAKE COMMONHOLD WORKABLE FOR MORE 

COMPLEX DEVELOPMENTS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
IF CONSULTEES DO NOT AGREE, DO CONSULTEES PREFER EITHER THE FLYING COMMONHOLD MODEL OR LAYERED 

COMMONHOLD MODEL? IF SO, HOW DO CONSULTEES SUGGEST ADDRESSING THE ISSUES WITH THESE MODELS? 
 

(1) FLYING COMMONHOLDS 
(2) LAYERED COMMONHOLDS 
(3) OTHER 

 
ANSWER: 
 
N/A  
 
 
ARE CONSULTEES AWARE OF ANY OTHER OPTIONS WE SHOULD BE CONSIDERING? 
 
ANSWER: 
 
No  
 
CONSULTATION QUESTION 18 (PARA 5.71): 
WE PROVISIONALLY PROPOSE THAT IT SHOULD BE OPTIONAL, RATHER THAN MANDATORY, FOR A SECTION 

COMMITTEE TO BE SET UP FOR EACH SECTION IN A COMMONHOLD. 
 
DO CONSULTEES AGREE? 
 
Agreed. There must be power for the Tribunal to determine any issues if a consensus is not 
reached.  
 
ANSWER: 
 
IF CONSULTEES DISAGREE, WHICH POWERS DO CONSULTEES THINK SHOULD BE GIVEN COMPULSORILY TO THOSE 

COMMITTEES? 
 
ANSWER: 
 
N/A 
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CONSULTATION QUESTION 19 (PARA 5.78): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER DELEGATION TO SECTION COMMITTEES SHOULD BE COLLATERAL 

OR EXCLUSIVE; WHETHER THIS SHOULD VARY FOR DIFFERENT POWERS; OR WHETHER IT SHOULD BE FOR EACH 

COMMONHOLD TO DECIDE. 
 

(1) COLLATERAL 
(2) EXCLUSIVE 
(3) THIS SHOULD VARY FOR DIFFERENT POWERS 
(4) IT SHOULD BE FOR EACH COMMONHOLD TO DECIDE. 

 
ANSWER: 
 
It should be for each commonhold to decide. 
 
CONSULTATION QUESTION 20 (PARA 5.81): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER: 
 

(1) DIRECTORS SHOULD BE ABLE TO REVOKE OR ALTER THE POWERS DELEGATED TO A SECTION 

COMMITTEE AS THEY WISH; 
(2) SECTION COMMITTEES AFFECTED BY AN ALTERATION OF DELEGATED POWERS SHOULD BE GIVEN 

THE ABILITY TO APPLY TO THE TRIBUNAL; OR 
(3) THE DIRECTORS SHOULD HAVE TO APPLY TO THE TRIBUNAL IN ORDER TO ALTER OR REVOKE A 

DELEGATION. 
 
ANSWER: 
 

(1) The directors should be able reduce, qualify or suspend the powers delegated but not 
increase the delegated powers without a special resolution of at least 75% of the total 
votes held by the unit owners in that section. 

(2) Agreed. 
(3) Agreed in respect of an intended increase in the powers delegated if not agreed by 

special resolution as (1) above. 
 
CONSULTATION QUESTION 21 (PARA 5.88): 
WE PROVISIONALLY PROPOSE THAT A NEW SECTION SHOULD BE ABLE TO BE CREATED BY: 
 

(1) THE DEVELOPER, AT THE OUTSET; AND 
(2) THE COMMONHOLD ASSOCIATION AT A LATER DATE. 

DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed re (1) and (2) 
 
IF THE COMMONHOLD ASSOCIATION IS ALLOWED TO CREATE SECTIONS AFTER IT HAS BEEN SET UP, WE 

PROVISIONALLY PROPOSE THAT THIS DECISION SHOULD BE APPROVED BY SPECIAL RESOLUTION, WITH THE 
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ADDITIONAL REQUIREMENT THAT AT LEAST 75% OF THE TOTAL VOTES HELD BY THE UNIT OWNERS WHO WOULD BE 

PART OF THE NEW SECTION MUST HAVE BEEN CAST IN FAVOUR OF CREATING THE SECTION. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed.   
 
WE PROVISIONALLY PROPOSE THAT UNIT OWNERS AFFECTED BY THE INTRODUCTION OF A NEW SECTION SHOULD 

BE GIVEN THE OPTION OF APPLYING TO THE TRIBUNAL. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed 
 
CONSULTATION QUESTION 22 (PARA 5.94): 
WE PROVISIONALLY PROPOSE THAT QUALIFYING CRITERIA FOR SECTIONS SHOULD BE INTRODUCED, SO THAT 

SECTIONS CAN ONLY BE CREATED TO GIVE SEPARATE CLASSES OF VOTE TO: 
 

(1) RESIDENTIAL AND NON-RESIDENTIAL UNITS; 
(2) NON-RESIDENTIAL UNITS, WHICH USE THEIR UNITS FOR SIGNIFICANTLY DIFFERENT PURPOSES; 
(3) DIFFERENT TYPES OF RESIDENTIAL UNITS (SUCH AS FLATS AND TERRACED HOUSES); 
(4) SEPARATE BLOCKS IN THE SAME DEVELOPMENT; AND 
(5) OTHER PREMISES FALLING WITHIN THE COMMONHOLD WHICH, IN THE INTERESTS OF PRACTICALITY AND 

FAIRNESS, SHOULD FORM A SEPARATE SECTION. 
 
DO CONSULTEES AGREE? ARE THERE ANY OTHER CRITERIA WHICH CONSULTEES FEEL SHOULD BE ADDED TO THE 

LIST? 
 
ANSWER: 
 
Agreed 
 
CONSULTATION QUESTION 23 (PARA 5.96): 
WE PROVISIONALLY PROPOSE THAT IT SHOULD BE POSSIBLE FOR SECTIONS TO CONSIST OF A SINGLE UNIT. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed 
 
CONSULTATION QUESTION 24 (PARA 5.101): 
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WE PROVISIONALLY PROPOSE THAT TO COMBINE TWO OR MORE SECTIONS, A SPECIAL RESOLUTION OF THE 

COMMONHOLD ASSOCIATION SHOULD BE REQUIRED. ADDITIONALLY, 75% OF THE VOTES CAST BY THE UNIT 

OWNERS IN THE SECTIONS THAT ARE TO BE COMBINED MUST HAVE BEEN IN FAVOUR. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. if what is intended is that in the case of each of the sections affected, 75% of votes 
cast by the unit owners in that section must have been in favour. 
 
WE PROVISIONALLY PROPOSE THAT UNIT OWNERS AFFECTED BY SECTIONS BEING COMBINED SHOULD BE GIVEN THE 

RIGHT TO APPLY TO THE TRIBUNAL AS AN ADDITIONAL PROTECTION. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT THERE SHOULD BE NO CRITERIA WHICH MUST BE MET BEFORE TWO OR MORE 

SECTIONS IN A COMMONHOLD CAN BE COMBINED. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed, provided there is the ability to apply to the tribunal to resolve any differences. 
 

 
CHAPTER 6: NEW COMMONHOLD DEVELOPMENTS AND DEVELOPMENT RIGHTS 

 
CONSULTATION QUESTION 25 (PARA 6.65): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER STATUTORY DEVELOPMENT RIGHTS SHOULD APPLY 

AUTOMATICALLY SO AS TO AVOID THE NEED TO RESERVE EXPRESS RIGHTS IN THE CCS. 
 

(1) STATUTORY DEVELOPMENT RIGHTS SHOULD APPLY AUTOMATICALLY 
(2) STATUTORY DEVELOPMENT RIGHTS SHOULD NOT APPLY AUTOMATICALLY 
(3) OTHER 

 
ANSWER: 
 
Statutory development rights should apply automatically.  
 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER SUCH STATUTORY RIGHTS SHOULD BE DRAWN WIDELY TO INCLUDE 

ALL MATTERS WHICH ARE LIKELY TO APPLY IN COMMONHOLD DEVELOPMENTS, INCLUDING (BUT NOT LIMITED TO) 
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THE RIGHT TO ADD LAND, TO MAKE CONSEQUENTIAL VARIATIONS TO COMMONHOLD CONTRIBUTIONS AND VOTING 

RIGHTS, AND RIGHTS OF ACCESS. 
 
ANSWER: 
 
They should be widely drawn so as not to inhibit development. There is no evidence that the 
flexibility afforded by the leasehold systems has resulted in a abuse by developers at the 
expense of unit owners. 
 
CONSULTATION QUESTION 26 (PARA 6.67): 
WE PROVISIONALLY PROPOSE THAT THERE SHOULD BE NO SPECIFIC STATUTORY PROVISIONS FOR THE APPOINTMENT 

OF DEVELOPERS’ DIRECTORS. INSTEAD, A DEVELOPER’S ABILITY TO APPOINT DIRECTORS SHOULD DEPEND ON THE 

NUMBER OF UNITS IT RETAINS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
Agreed 
 
WE PROVISIONALLY PROPOSE THAT DEVELOPERS SHOULD BE ABLE TO EXERCISE ALL VOTING RIGHTS ASSOCIATED 

WITH THE UNITS OF WHICH THEY ARE THE REGISTERED OWNERS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed 
 
 
CONSULTATION QUESTION 27 (PARA 6.69): 
CURRENTLY, THE COMMONHOLD REGULATIONS PLACE CERTAIN RESTRICTIONS ON A DEVELOPER’S EXERCISE OF 

DEVELOPMENT RIGHTS: 
 

(1) THE DEVELOPER MUST NOT EXERCISE RIGHTS IN A WAY WHICH WOULD INTERFERE UNREASONABLY WITH 

UNIT OWNERS’ ENJOYMENT OF THEIR UNITS OR THEIR ABILITY TO EXERCISE RIGHTS GRANTED BY THE CCS; 
(2) THE DEVELOPER MAY NOT REMOVE LAND FROM THE COMMONHOLD WHICH FORMS PART OF A UNIT 

UNLESS THE OWNER OF THAT UNIT PROVIDES WRITTEN CONSENT; 
(3) ANY DAMAGE CAUSED TO THE COMMONHOLD LAND BY THE DEVELOPER SHOULD BE REMEDIED AS SOON 

AS REASONABLY PRACTICABLE; AND 
(4) THE DEVELOPER MAY NOT EXERCISE DEVELOPMENT RIGHTS IF THE WORKS FOR WHICH THE RIGHT WAS 

GRANTED HAVE BEEN COMPLETED (EXCLUDING THE DEVELOPER’S RIGHT TO MARKET UNITS). 
 

WE INVITE CONSULTEES’ VIEWS AS TO WHETHER ANY FURTHER RESTRICTIONS SHOULD BE INTRODUCED ON THE USE 

OF DEVELOPMENT RIGHTS: IN PARTICULAR, WHETHER A TIME LIMIT SHOULD BE IMPOSED ON THE EXERCISE OF THESE 

RIGHTS (AND IF SO, WHAT THIS TIME LIMIT SHOULD BE). 
 
ANSWER: 
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No further restrictions should be introduced. There is no evidence that further restrictions 
are required to protect the unit owners. 
 
CONSULTATION QUESTION 28 (PARA 6.71): 
WE PROVISIONALLY PROPOSE THAT “ANTI-AVOIDANCE” PROVISIONS SHOULD BE INTRODUCED TO ENSURE THAT 

THE DEVELOPER DOES NOT ATTEMPT TO SECURE A GREATER DEGREE OF CONTROL BY: 
 

(1) TAKING POWERS OF ATTORNEY FROM THE PURCHASERS (OR SEEKING TO CONTROL VOTES IN ANY OTHER 

WAY); OR 
(2) ATTEMPTING TO CONTROL HOW UNIT OWNERS VOTE BY INSERTING TERMS IN THE PURCHASE CONTRACTS. 

 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed 
 
CONSULTATION QUESTION 29 (PARA 6.72): 
WE INVITE CONSULTEES’ VIEWS AS TO WHAT ADVANTAGES THERE ARE (IF ANY) OF THE TRANSITIONAL PERIOD IN 

THE REGISTRATION PROCEDURE FOR NEW COMMONHOLD DEVELOPMENTS. 
 
ANSWER: 
 
No evidence from which to comment.  
 
 

CHAPTER 7: THE COMMONHOLD ASSOCIATION – ITS FUNCTION AND STRUCTURE 
 
CONSULTATION QUESTION 30 (PARA 7.67): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER ANY REQUIREMENTS OF COMPANY LAW (SUCH AS TO MAKE AN 

ANNUAL CONFIRMATION STATEMENT, AND TO FILE ACCOUNTS) SHOULD BE RELAXED FOR COMMONHOLD 

ASSOCIATIONS. 
 
ANSWER: 
 
This is not our members area of expertise, however it is seems appropriate to relax those 
requirements for small and straight forward commonholds for instance where there are less 
than 25 units and only only residential units consisting of no more than two sections.  
 
 
CONSULTATION QUESTION 31 (PARA 7.68): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THERE ARE PARTICULAR DIFFICULTIES IN APPLYING CVAS TO 

COMMONHOLD ASSOCIATIONS. 
 
ANSWER: 
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Not our area of expertise. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THE CVA PROCEDURE NEEDS ANY ADAPTATIONS TO MAKE IT 

MORE RELEVANT AND EFFECTIVE IN DEALING WITH COMMONHOLD ASSOCIATIONS IN FINANCIAL DIFFICULTIES. 
 
ANSWER: 
 
Not our area of expertise. 
 
CONSULTATION QUESTION 32 (PARA 7.70): 
WE PROVISIONALLY PROPOSE THAT IT SHOULD NOT BE POSSIBLE FOR CREDITORS DIRECTLY TO PETITION FOR A 

COMMONHOLD ASSOCIATION TO BE WOUND-UP, AND A LIQUIDATOR APPOINTED. INSTEAD, A PETITION COULD 

LEAD TO THE COURT APPOINTING A COMMONHOLD ADMINISTRATOR, WHO WOULD CARRY OUT THE NECESSARY 

DUTIES. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
 
WE PROVISIONALLY PROPOSE THAT A COMMONHOLD ADMINISTRATOR SHOULD THEN BE ABLE TO PETITION FOR 

THE ASSOCIATION TO BE WOUND-UP ONLY IF THE COMMONHOLD ASSOCIATION IS IRRETRIEVABLY INSOLVENT. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 33 (PARA 7.72): 
WE PROVISIONALLY PROPOSE THAT THE LAW SHOULD BE CLARIFIED TO ENSURE THAT THERE IS A PRESUMPTION 

THAT, ON THE INSOLVENCY OF A COMMONHOLD ASSOCIATION, A SUCCESSOR ASSOCIATION SHOULD USUALLY BE 

APPOINTED. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Disagree. If a Commonhold Association has failed there should not be a presumption that may 
result in a recreation of the same situation. There should be requirement as part of the 
winding up for proposals to be made for the future of the Commonhold with all those owning 
units affected entitled to apply to join the proceedings for the purpose of the Court 
determining the future arrangements, 
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WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THERE ARE CIRCUMSTANCES IN WHICH IT WOULD NOT BE 

APPROPRIATE FOR THE COURT TO APPOINT A SUCCESSOR ASSOCIATION AND, IF SO WHAT THESE CIRCUMSTANCES 

ARE. 
 
ANSWER: 
 
N/A 
 
WE PROVISIONALLY PROPOSE THAT THE COURT SHOULD HAVE DISCRETION AS TO WHETHER TO IMPOSE 

CONDITIONS FOR A SUCCESSOR ASSOCIATION TO BE APPOINTED. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
N/A 
 
WE INVITE CONSULTEES’ VIEWS AS TO: 
 

(1) WHAT CONDITIONS MIGHT BE IMPOSED; AND 
(2) IF THE COURT’S DISCRETION IS TO BE STRUCTURED, WHAT FACTORS THE COURT SHOULD TAKE INTO 

ACCOUNT. 
 
ANSWER: 
 
N/A 
 
CONSULTATION QUESTION 34 (PARA 7.76): 
WE PROVISIONALLY PROPOSE THAT, IF A LIQUIDATOR IS APPOINTED TO WIND UP A COMMONHOLD ASSOCIATION, 
HE OR SHE SHOULD NOT BE ABLE TO DEMAND FURTHER CONTRIBUTIONS FROM THE UNIT OWNERS TO REDUCE THE 

LEVEL OF INDEBTEDNESS OF THE ASSOCIATION. 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT, IF A LIQUIDATOR IS APPOINTED TO WIND UP A COMMONHOLD ASSOCIATION, 
HE OR SHE SHOULD NOT BE ABLE TO DEMAND FURTHER CONTRIBUTIONS FROM THE UNIT OWNERS TO MAKE UP FOR 

THE SHORTFALL IN CONTRIBUTIONS FROM MEMBERS WHO ARE BANKRUPT OR FROM WHOM IT IS IMPOSSIBLE TO 

RECOVER THEIR CONTRIBUTIONS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
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CHAPTER 8: THE COMMONHOLD COMMUNITY STATEMENT 
 
CONSULTATION QUESTION 35 (PARA 8.35): 
WE PROVISIONALLY PROPOSE THAT IT SHOULD BE POSSIBLE FOR THE CCS TO IMPOSE RESTRICTIONS ON THE SHORT-
TERM LETTING OF UNITS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes, where a new commonhold development is being established. But no if conversion to 
commonhold without unanimous agreement is to be implemented. In some instances, 
investors may have purchased a lease specifically because it permits short-term letting of 
units. Under option (2), they would lose that right against their will. Under option (1), we 
query how satisfactory it would be for the CCS to restrict unit owners from allowing short-
term lets when the commonhold association would be bound by the terms of a lease that 
did permit the same. 
 
 
WE INVITE CONSULTEES’ VIEWS AS TO HOW TO ENSURE THAT ANY RESTRICTION ON SHORT-TERM LETTING DOES 

NOT PREVENT UNITS BEING RENTED IN THE PRIVATE OR SOCIAL RENTED SECTOR. IN PARTICULAR: 
 

(1) IN RELATION TO THE PRIVATE RENTED SECTOR, WE INVITE VIEWS ON WHETHER ANY RESTRICTION IMPOSED 

BY A CCS SHOULD BE CONFINED TO LETTINGS MADE FOR LESS THAN SIX-MONTHS, OR FOR ANY OTHER 

SPECIFIED PERIOD; 
(2) IN RELATION TO THE SOCIAL RENTED SECTOR, WE INVITE VIEWS ON WHETHER ANY RESTRICTION IMPOSED 

BY A CCS SHOULD NOT BE ABLE TO APPLY TO PARTICULAR LANDLORDS, SUCH AS REGISTERED PROVIDERS 

OF SOCIAL HOUSING AND HOUSING ASSOCIATIONS, OR WHETHER THERE ARE OTHER WAYS OF ENSURING 

THAT SUCH LETTINGS CANNOT BE PROHIBITED IN THE CCS. 
 
ANSWER: 
 
Restriction by reference to term length is likely to work on a practical level in the vast 
majority of instances, although consideration should be given to the application to weekly 
periodic tenancies, particularly in the social rented sector.  
 
 
CONSULTATION QUESTION 36 (PARA 8.43): 
WE PROVISIONALLY PROPOSE THAT EVENT FEES SHOULD BE PROHIBITED WITHIN COMMONHOLD, EXCEPT FOR ANY 

SPECIFIC CIRCUMSTANCES EXPRESSLY PERMITTED BY STATUTE. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
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Agreed. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER AN EXCEPTION TO THE PROPOSED PROHIBITION ON EVENT FEES 

SHOULD BE MADE FOR SPECIALIST RETIREMENT PROPERTIES WITHIN COMMONHOLD. 
 
ANSWER: 
 
Agreed provided there are genuine arrangements for a capped or reduced contribution to 
Assessments and possibly also provision of additional services. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THERE ARE ANY OTHER CIRCUMSTANCES (APART FROM 

SPECIALIST RETIREMENT PROPERTIES) IN WHICH EVENT FEES SHOULD BE PERMITTED WITHIN COMMONHOLD. 
 
ANSWER: 
 
None identified. 
 
 
CONSULTATION QUESTION 37 (PARA 8.47): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER ANY FURTHER RESTRICTIONS SHOULD BE PUT IN PLACE TO LIMIT 

WHICH LOCAL RULES MAY BE ADDED TO THE CCS. 
 
ANSWER: 
 
No, subject to protection for minority interests as explored elsewhere in the paper. 
 
CONSULTATION QUESTION 38 (PARA 8.68): 
WE PROVISIONALLY PROPOSE THAT A HIGHER THRESHOLD FOR AMENDING THE CCS SHOULD BE INTRODUCED, 
WHICH MAY APPLY TO SOME OR ALL LOCAL RULES. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
No comment 
 
WE INVITE CONSULTEES’ VIEWS AS TO: 
 
(1) WHAT VOTING THRESHOLD SHOULD BE REQUIRED TO AMEND LOCAL RULES; 
 
ANSWER: 
 
No comment 
 
(2) WHEN THERE SHOULD BE A RIGHT TO APPLY TO THE TRIBUNAL IN RELATION TO AMENDMENTS OF THE CCS; 
 
ANSWER: 
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No comment 
 
(3) WHETHER THE THRESHOLD SHOULD BE THE SAME FOR AMENDING ALL LOCAL RULES, OR WHETHER RULES 

SHOULD BE DIFFERENTIATED. IF CONSULTEES ARE OF THE VIEW THAT RULES SHOULD BE DIFFERENTIATED, WE INVITE 

VIEWS AS TO HOW THE THRESHOLD FOR INTRODUCING A RULE IN AN AREA ON WHICH THE CCS IS CURRENTLY SILENT 

SHOULD BE DETERMINED. 
 
ANSWER: 
 
No comment 
 
CONSULTATION QUESTION 39 (PARA 8.77): 
WE PROVISIONALLY PROPOSE THAT THE MANDATORY PROVISIONS OF THE CCS SHOULD BE CONTAINED IN THE 

REGULATIONS, BUT NOT BE REPRODUCED IN THE CCS. 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes, this is preferable for all the reasons outlined in the consultation paper. 
 
IF SO, WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THE DIRECTORS OF THE COMMONHOLD ASSOCIATION 

SHOULD BE UNDER A DUTY TO PROVIDE COPIES OF THE MOST UP-TO-DATE STANDARD PROVISIONS CONTAINED IN 

THE REGULATIONS, ALONG WITH A COPY OF THE CCS, TO ANY NEW PURCHASERS, AND SHOULD PROVIDE COPIES 

OF THE UPDATED STANDARD PROVISIONS TO ALL UNIT OWNERS AS AND WHEN CHANGES ARE MADE. 
 

(1) YES, THE DIRECTORS OF THE COMMONHOLD ASSOCIATION SHOULD BE UNDER SUCH A DUTY 
(2) NO, THE DIRECTORS OF THE COMMONHOLD ASSOCIATION SHOULD NOT BE UNDER SUCH A DUTY 

 
ANSWER: 
 
The standard provisions in the regulations can be provided by the conveyancing solicitor 
when advising on the purchase. There is no need for the directors to bear a legal obligation 
in this regard, nor for the commonhold association to have to bear that expense when new 
purchasers purchase. 
 
There should be a duty to inform existing unit owners when changes are made to the 
standard provisions by drawing their attention to where the updated provisions can be 
found. Given this would be a statutory change, it may be that this duty could be discharged 
relatively informally e.g. but publication on communal noticeboards rather than by way of 
giving formal written notice. 
There should be a duty to inform existing unit owners when changes are made to the 
standard provisions by drawing their attention to where the updated provisions can be 
found. Given this would be a statutory change, it may be that this duty could be discharged 
relatively informally e.g. but publication on communal noticeboards rather than by way of 
giving formal written notice. 
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There should be a duty to inform existing unit owners when changes are made to the 
standard provisions by drawing their attention to where the updated provisions can be 
found. Given this would be a statutory change, it may be that this duty could be discharged 
relatively informally e.g. but publication on communal noticeboards rather than by way of 
giving formal written notice. 
 
 
CONSULTATION QUESTION 40 (PARA 8.80): 
SHOULD OUR PROVISIONAL PROPOSALS TO INTRODUCE SECTIONS BE IMPLEMENTED, WE PROVISIONALLY PROPOSE 

THAT IT SHOULD BE POSSIBLE TO ADD SCHEDULES TO THE CCS, WHERE THE RIGHTS AND OBLIGATIONS APPLYING TO 

A SPECIFIC SECTION CAN BE COLLATED. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
Yes. Anything that assists unit owners in understanding their rights and obligations is to be 
welcomed. 
 
CONSULTATION QUESTION 41 (PARA 8.83): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THERE ARE ANY NEW TERMS, OTHER THAN THOSE WE HAVE ASKED 

ABOUT IN THIS CONSULTATION PAPER, WHICH SHOULD BE ADDED TO THE PRESCRIBED TERMS OF THE CCS (THAT 

IS, RULES WHICH SHOULD APPLY TO EVERY COMMONHOLD, RATHER THAN LOCAL RULES WHICH CAN OPTIONALLY 

BE ADOPTED BY INDIVIDUAL COMMONHOLDS). 
 
ANSWER: 
 
No comment 
 
 

CHAPTER 9: MANAGEMENT AND MAINTENANCE ISSUES 
 
CONSULTATION QUESTION 42 (PARA 9.32): 
WE PROVISIONALLY PROPOSE THAT THE PROCEDURE FOR THE ELECTION OF DIRECTORS OF A COMMONHOLD 

SHOULD BE SIMPLIFIED, SO THAT THE PRESCRIBED ARTICLES OF ASSOCIATION PROVIDE THAT DIRECTORS SHOULD BE 

ELECTED AT A GENERAL MEETING, AND ALSO MAY BE CO-OPTED BY THE EXISTING DIRECTORS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 43 (PARA 9.36): 
WE PROVISIONALLY PROPOSE THAT, IF A COMMONHOLD ASSOCIATION CANNOT FIND MEMBERS ABLE AND WILLING 

TO SERVE AS DIRECTORS, AND IS ALSO UNWILLING TO APPOINT PROFESSIONAL DIRECTORS, ANY MEMBER OF THE 

ASSOCIATION SHOULD BE ABLE TO APPLY TO A COURT OR TRIBUNAL FOR PROFESSIONAL DIRECTORS TO BE 

APPOINTED, WHO WOULD THEN BE PAID BY THE ASSOCIATION. 
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DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes, although it may be that the Tribunal should not / would not have the ability to grant 
the professional director additional powers beyond the CCS – in contrast to the Tribunal’s 
powers under the 1987 Act. We do not immediately foresee any difficulties arising out of 
this. 
 
 
WE PROVISIONALLY PROPOSE THAT, IF MEMBERS SHOULD BE ABLE TO MAKE SUCH AN APPLICATION, THEN 

SOMEONE WITH A MORTGAGE OR OTHER CHARGE OVER A UNIT SHOULD ALSO BE ABLE TO DO SO. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes. As should any lessees who have to contribute to the commonhold expenditure. 
 
 
WE PROVISIONALLY PROPOSE THAT, IF IT SHOULD BE POSSIBLE FOR AN APPLICATION TO APPOINT DIRECTORS TO BE 

MADE, IT SHOULD BE HEARD BY THE FIRST-TIER TRIBUNAL (PROPERTY CHAMBER) (IN WALES, THE RESIDENTIAL 

PROPERTY TRIBUNAL). 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes. It may be that provision similar to that at s21(6) of the 1987 Act (preventing an 
application for the appointment of a receiver or manager by the High Court) should be 
considered in this regard. 
 
CONSULTATION QUESTION 44 (PARA 9.51): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER A PROBLEM IS LIKELY TO ARISE WHEREBY A SINGLE INVESTOR, OR 

A GROUP OF INVESTORS, WHO OWN A MAJORITY OF UNITS, RUN A BLOCK IN THEIR OWN INTERESTS IN ORDER TO 

“SQUEEZE OUT” OTHER OWNERS. 
 
ANSWER: 
 
Yes – given this arises in the context of RTM companies and RMCs, there is every reason to 
think this same problem will arise with a commonhold association. 
 
IF IT IS FELT THAT PROBLEMS ARE LIKELY TO ARISE, THEN WE INVITE CONSULTEES’ VIEWS AS TO THE FOLLOWING: 
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(1) WHETHER THE CONCEPT OF “PERSISTENT FAILURE TO COMPLY WITH THE CCS IN SOME MATERIAL 

RESPECT”, OFFERS A SATISFACTORY BASIS UPON WHICH A COURT OR TRIBUNAL COULD INTERVENE ON AN 

APPLICATION BY A UNIT OWNER; 
(2) WHETHER SUCH APPLICATIONS SHOULD BE MADE TO THE COURT OR THE TRIBUNAL; 
(3) WHETHER, THE COURT OR TRIBUNAL SHOULD HAVE THE POWER TO APPOINT DIRECTORS, AND TO MAKE 

THE SUPPLEMENTARY ORDERS SET OUT IN PARAGRAPH 9.48 ABOVE, SHOULD THEY BE REQUIRED; 
(4) WHETHER IT WOULD BE NECESSARY FOR THE COURT OR TRIBUNAL TO EXERCISE CONTINUING SUPERVISION 

OVER THE DIRECTORS WHO WERE APPOINTED; AND 
(5) WHETHER OTHER SOLUTIONS COULD BE USED TO ADDRESS THE DIFFICULTY. 

 
ANSWER: 
 

(1) It is unlikely that this concept would cover the full ambit of potential problems that 
may arise.  

(2) Whilst any application for the courts to intervene in such circumstances could be 
dealt with by a Tribunal, the allegations involved are often serious (for instance, 
whilst less often made out, fraud is often alleged) and may not always be suitable to 
be tried under the Tribunal’s informal processes.  

(3) Yes 
(4) Whilst court appointed managers are acting as officers of the court, a tribunal 

appointed director would, post-appointment, presumably remain in place only so 
long as the members wish them to. No supervision would therefore be necessary. 
That said, in the situation where a group of investors who own a majority of units 
are not acting in the best interests of other owners, it would make sense for a  
Tribunal or Court to be able to order that a particular replacement director would 
remain in post for  a minimum period with the ability for any affected parties to 
apply back to the Tribunal. There would be no active supervision in that scenario, 
save to the extent that there is a referral back. 

(5) Any court or tribunal powers in this regard would need teeth. Enforcement powers / 
sanctions need to be considered for the worst offenders e.g. the ability to prevent 
particular persons from being a director of a commonhold association. 

 
CONSULTATION QUESTION 45 (PARA 9.58): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THEIR EXPERIENCE WITH OTHER LEASEHOLDER-CONTROLLED 

COMPANIES (FREEHOLD MANAGEMENT COMPANIES, RESIDENTS’ MANAGEMENT COMPANIES AND RIGHT TO 

MANAGE COMPANIES) LEADS THEM TO BELIEVE THAT PROVISIONS FOR PROXY VOTING MAY BE ABUSED, AND, IF SO, 
IN WHAT WAY OR WAYS. 
 
ANSWER: 
 
Whilst we see the potential for this to occur, the authors of this response have not 
encountered evidence of this occurring. Proxy voting abuse can, however, easily be 
mitigated against by requiring proper evidence of proxies in advance of meetings.  
 
WE FURTHER INVITE CONSULTEES’ VIEWS AS TO WHETHER ANY SUCH ABUSES COULD BE PREVENTED OR MITIGATED 

BY: 
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(PLEASE SELECT ONE OR MORE OPTION) 
 
 (1) A RESTRICTION ON THE NUMBER OF PROXY VOTES THAT ANY INDIVIDUAL MIGHT HOLD 
 (2) SOME OTHER DEVICE (PLEASE SPECIFY). 
 
ANSWER: 
 
A restriction on the number of proxy votes an individual might hold, a register of proxies 
held at any meeting, and a requirement to declare any proxies a member has given to 
another member in advance of a meeting would all mitigate risk and improve transparency. 
 
CONSULTATION QUESTION 46 (PARA 9.87): 
WE PROVISIONALLY PROPOSE THAT LEGISLATION SHOULD DEEM THAT THE COMMONHOLD ASSOCIATION HAS AN 

INSURABLE INTEREST IN THE PARTS OF THE BUILDING WHICH ARE OWNED BY THE UNIT OWNERS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes, this is desirable to ensure that adequate development/building wide insurance can be 
secured. 
 
WE PROVISIONALLY PROPOSE THAT LEGISLATION SHOULD REQUIRE THE COMMONHOLD ASSOCIATION TO 

REINSTATE OR REBUILD (AS APPROPRIATE) THE WHOLE OF A HORIZONTALLY-DIVIDED BUILDING – INCLUDING THE 

PARTS OWNED BY THE UNIT OWNERS – IN ORDER TO SATISFY THE INDEMNITY PRINCIPLE WITHIN INSURANCE LAW. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes, in order to satisfy the indemnity principle. This might also be desirable even in the case 
of free-standing or vertically divided buildings. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER ANY OTHER LEGAL DIFFICULTIES WOULD ARISE IN ARRANGING 

BUILDINGS INSURANCE FOR COMMONHOLDS WHICH HAVE NOT BEEN ADDRESSED IN THESE PROPOSALS. 
 
ANSWER: 
 
No comment 
 
CONSULTATION QUESTION 47 (PARA 9.90): 
WE PROVISIONALLY PROPOSE THAT THE CCS SHOULD BE AMENDED SO AS TO REQUIRE THAT EITHER A COPY OF THE 

BUILDINGS POLICY AND SCHEDULE, OR SUFFICIENT DETAILS OF IT, SHOULD BE SUPPLIED TO ALL UNIT OWNERS ON 

OR BEFORE THEY ACQUIRE A UNIT, AND WHENEVER THE TERMS OF THE POLICY CHANGE. 
 
DO CONSULTEES AGREE? 
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ANSWER: 
 
Agreed 
 
WE PROVISIONALLY PROPOSE THAT THE COMMONHOLD ASSOCIATION SHOULD CONFIRM TO UNIT OWNERS AND 

THEIR MORTGAGE LENDERS THAT THE INSURANCE IS IN EXISTENCE ON AN ANNUAL BASIS, AND WHEN REASONABLY 

REQUIRED AT OTHER TIMES. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed 
 
CONSULTATION QUESTION 48 (PARA 9.93): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER PUBLIC LIABILITY INSURANCE (THAT IS, INSURANCE AGAINST 

LIABILITY AS AN OCCUPIER AND ALSO AS A PROPERTY OWNER) IS LIKELY TO BE GENERALLY AVAILABLE FOR 

COMMONHOLD ASSOCIATIONS. 
 
ANSWER: 
 
No comment 
 
IF IT IS GENERALLY AVAILABLE, WE PROVISIONALLY PROPOSE THAT DETAILS OF MINIMUM COVER, PERMISSIBLE 

EXCLUSIONS AND EXCESSES, AND SO ON, SHOULD BE PRESCRIBED IN REGULATIONS TO BE MADE BY THE SECRETARY 

OF STATE. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes this would appear to be sensible, though it may be simpler to include such provisions in 
the prescribed clauses of the CCS. 
 
CONSULTATION QUESTION 49 (PARA 9.96): 
WE PROVISIONALLY PROPOSE THAT THE COMMONHOLD COMMUNITY STATEMENT SHOULD CONTAIN AN EXPRESS 

POWER FOR THE COMMONHOLD ASSOCIATION TO TAKE OUT DIRECTORS’ AND OFFICERS’ INSURANCE. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes. We consider this to be essential based on our experience in recent disputes. By way of 
example, in a recent matter, a D&O insurer had to lay out substantial sums (principally legal 
fees) in multiple claims (some vexatious) brought against directors and a RTM company, 
including 68 criminal charges for breaches of the 1985 Act (found not proven). No director 
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should be volunteering for an unpaid director role without a proper policy in place and 
funded by the commonhold association. 
 
CONSULTATION QUESTION 50 (PARA 9.111): 
WE PROVISIONALLY PROPOSE THAT THE PROVISIONS IN THE PRESCRIBED COMMONHOLD COMMUNITY STATEMENT 

REQUIRING THE REPAIR OF THE COMMON PARTS SHOULD BE EXTENDED TO REQUIRE ALSO “RENEWALS”; THAT IS, 
THE REPLACEMENT OF “LIKE WITH LIKE” IF SOMETHING SHOULD BE BEYOND ECONOMIC REPAIR. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Yes. Inclusion also of ‘and where necessary, to replace’ may remove any residual doubt as to 
the full extent of the powers. 
 
WE PROVISIONALLY PROPOSE THAT THE INSTALLATION OF ADEQUATE THERMAL INSULATION SHOULD BE DEEMED 

TO BE A REPAIR. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
No, unless this is tied to available grant funding. This would be an improvement. The 
inclusion of adequate thermal insulation is already provided for where this is required as the 
only way to effect a repair. If it is instead a freestanding project, it would amount to an 
improvement.  
 
WE PROVISIONALLY PROPOSE THAT IT SHOULD BE POSSIBLE FOR THE REPAIRING OBLIGATIONS REQUIRED BY THE 

CCS TO BE SUPPLEMENTED BY A LOCAL RULE REQUIRING A HIGHER STANDARD OF REPAIR, IF APPROPRIATE. 
 
DO CONSULTEES AGREE? 

 
ANSWER: 
 
Agreed. The question whether to allow recovery of the cost of improvements should be a 
matter for each commonhold association and its members by way of local rules. 
 
WE PROVISIONALLY PROPOSE THAT, WITH HORIZONTALLY-DIVIDED BUILDINGS (SO INCLUDING ALL FLATS), 
MATTERS RELATING TO THE INTERNAL REPAIR OF UNITS SHOULD BE LEFT TO LOCAL RULES. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
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WE PROVISIONALLY PROPOSE THAT WITH VERTICALLY-DIVIDED BUILDINGS (THAT IS, ALL HOUSES, WHETHER 

DETACHED, SEMI-DETACHED OR TERRACED) ALL MATTERS RELATING TO REPAIR (WHETHER INTERNAL OR EXTERNAL) 

OF THE UNITS SHOULD BE LEFT TO LOCAL RULES. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 51 (PARA 9.128): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER RIGHTS OF ENTRY ARE BEST LEFT TO LOCAL RULES, OR WHETHER 

RIGHTS OF ENTRY SHOULD BE PRESCRIBED. 
 

(1) LOCAL RULES 
(2) PRESCRIBED 
(3) OTHER 

 
ANSWER: 
 
These should be prescribed. Rights of entry rarely are the subject of dispute, but it is 
important – particularly where urgent or safety related works are required – that a 
commonhold association automatically has the usual rights of entry. 
 
IF RIGHTS OF ENTRY ARE PRESCRIBED, WE INVITE CONSULTEES’ VIEWS AS TO WHETHER IT IS NECESSARY TO MAKE A 

DISTINCTION BETWEEN DIFFERENT TYPES OF BUILDINGS. 
 
IF IT IS NECESSARY TO DISTINGUISH BETWEEN DIFFERENT TYPES OF BUILDING, WE INVITE CONSULTEES’ VIEWS AS 

TO: 
 

(1) WHETHER THE DISTINCTION SHOULD BE BETWEEN THOSE THAT ARE HORIZONTALLY-DIVIDED, AND THOSE 

THAT ARE VERTICALLY-DIVIDED; AND 
(2) IF SOME OTHER DISTINCTION IS MORE APPROPRIATE, WHAT THAT SHOULD BE. 

 
ANSWER: 
 
We do not consider a distinction between different types of buildings is required. This 
would invite disagreement in marginal cases as to what ‘type’ of building a unit is. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHAT, IN EACH CASE, THE APPROPRIATE RIGHTS OF ENTRY WOULD BE. 
ANSWER: 
 
No comment 
 
CONSULTATION QUESTION 52 (PARA 9.139): 
WE PROVISIONALLY PROPOSE THAT THE COMMONHOLD COMMUNITY STATEMENT SHOULD BE AMENDED TO 

PROVIDE THAT ALTERATIONS TO THE COMMON PARTS WHICH ARE INCIDENTAL TO INTERNAL ALTERATIONS MADE 
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BY A UNIT OWNER TO HIS OR HER OWN UNIT SHOULD NOT REQUIRE THE CONSENT OF THE MEMBERS BY AN 

ORDINARY RESOLUTION. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
No comment 
 
WE PROVISIONALLY PROPOSE THAT THE GIVING OF CONSENT TO SUCH PROPOSALS SHOULD BE DELEGATED TO THE 

DIRECTORS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
No comment 
 
WE WOULD INVITE CONSULTEES’ VIEWS ON: 
 

(1) WHETHER “MINOR ALTERATIONS TO THE COMMON PARTS” SHOULD BE DEFINED AS WE HAVE OUTLINED 

AT PARAGRAPH 9.137 (SEE BELOW);1 OR 
(2) WHETHER SOME OTHER CRITERION COULD BE ADOPTED TO DISTINGUISH MINOR ALTERATIONS FROM 

THOSE WHICH SHOULD CONTINUE TO REQUIRE THE CONSENT OF AN ORDINARY RESOLUTION BY THE 

MEMBERS. 
 
ANSWER: 

                                                      
1 It has been drawn to our attention that what are essentially alterations to an individual unit 
may technically amount to a trespass to the common parts. For example, installing a new 
boiler, or the duct for a ventilation fan, may require that an opening be made in the exterior 
wall of a unit, which forms part of the common parts. It is not clear whether, in the words of 
the Government guidance quoted above, “affects” the common parts covers a direct, (though 
minor,) trespass to the common parts, or whether it has a more restricted meaning. 
 
We think that it should not always be necessary for any alteration to the common parts to be 
authorised by an ordinary resolution. An alteration to an individual unit which incidentally 
requires a minor alteration to the common parts – for example, an alteration such as those 
set out above – should not necessarily require the consent of an ordinary resolution. In most 
cases it ought to be possible to delegate the giving of such a consent to the directors. In many 
cases it may seem unduly onerous to require any consent to such a minor alteration at all. In 
a property of conventional brick-built construction the making of an opening in an exterior 
wall for a boiler flue or ventilation outlet may be a minor matter. However, we think that some 
requirement for consent should be retained. With some forms of construction this may have 
implications for the integrity of the structure, or its fire safety. There is also the possibility that 
relocating the outlet for a boiler flue may adversely affect the comfort of neighbours in 
adjacent properties, if they have a window or balcony in the immediate vicinity. 
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No comment 
 
CONSULTATION QUESTION 53 (PARA 9.152): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER EXISTING LONG-TERM CONTRACTS HAVE BEEN A PROBLEM WHICH 

LEASEHOLDERS HAVE ENCOUNTERED. 
 
IF THEY HAVE, THEN WE FURTHER INVITE LEASEHOLDERS TO LET US HAVE EXAMPLES. 
 
ANSWER: 
 
No comment 
 
CONSULTATION QUESTION 54 (PARA 9.154): 
WE PROVISIONALLY PROPOSE THAT COMMONHOLD ASSOCIATIONS SHOULD BE GIVEN THE RIGHT, WITHIN A SET 

PERIOD FROM THE DATE WHEN THE UNIT OWNERS TAKE EFFECTIVE CONTROL OF THE COMMONHOLD ASSOCIATION, 
TO CANCEL CONTRACTS WHICH WERE ENTERED INTO BY THE ASSOCIATION BEFORE THAT DATE. (IT WOULD BE 

NECESSARY TO DEFINE THESE TERMS SO AS TO EXCLUDE THE SCENARIO WHERE THE UNITS WERE “SOLD” TO 

ASSOCIATES OF THE DEVELOPER). 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
No comment 
 
WE PROVISIONALLY PROPOSE THAT A “LONG-TERM CONTRACT” SHOULD BE DEFINED AS A CONTRACT WHICH MUST 

RUN FOR MORE THAN 12 MONTHS. 
 
DO CONSULTEES AGREE? IF NOT, WHAT LONGER OR SHORTER PERIOD WOULD BE APPROPRIATE? 
 
ANSWER: 
 
No comment 
 
WE PROVISIONALLY PROPOSE THAT A COMMONHOLD ASSOCIATION SHOULD HAVE TO EXERCISE THIS RIGHT WITHIN 

SIX MONTHS FROM THE COMMONHOLD COMING UNDER THE EFFECTIVE CONTROL OF THE UNIT OWNERS (BEING 

ACTUAL “ARMS-LENGTH” PURCHASERS OF THE UNITS). 
 
DO CONSULTEES AGREE? IF NOT, WHAT LONGER OR SHORTER PERIOD WOULD BE APPROPRIATE? 
 
ANSWER: 
 
No comment 
 
CONSULTATION QUESTION 55 (PARA 9.157): 



34 
 

WE INVITE CONSULTEES’ VIEWS AS TO THE DIFFICULTIES THAT CAN ARISE WHEN THE LONG-TERM CONTRACT 

INCLUDES THE HIRE OF EQUIPMENT WHICH REMAINS THE PROPERTY OF THE CONTRACTOR AND WHICH THEY HAVE 

RESERVED THE RIGHT TO REMOVE IF THE CONTRACT SHOULD BE TERMINATED. WE WOULD APPRECIATE ANY 

EXAMPLES OF CONTRACTS INVOLVING THE HIRE OF EQUIPMENT, OR OF LONG-TERM CONTRACTS GENERALLY, THAT 

CONSULTEES ARE ABLE TO PROVIDE. 
 
ANSWER: 
 
No comment 
 

CHAPTER 10: FINANCING THE COMMONHOLD 
 
We do not response to Chapter 10 as it is outside the specific expertise of our members. 
 

 
CHAPTER 11: RESPONDING TO EMERGENCIES 

 
CONSULTATION QUESTION 62 (PARA 11.28): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THE NEED FOR UNIT OWNERS TO OBTAIN THE CONSENT OF THEIR 

MORTGAGE LENDER TO SUPPORT THE COMMONHOLD ASSOCIATION GRANTING A FIXED OR FLOATING CHARGE IS 

LIKELY TO BE A SIGNIFICANT DIFFICULTY IN RAISING EMERGENCY FUNDING. 
 
IF CONSULTEES CONSIDER THAT THERE MIGHT BE DIFFICULTIES, WE INVITE VIEWS ON WHAT MEASURES COULD BE 

PUT IN PLACE TO ALLEVIATE THESE DIFFICULTIES, INCLUDING WHETHER THE TRIBUNAL SHOULD BE ABLE TO 

OVERRIDE A MORTGAGE LENDER’S REFUSAL TO GIVE CONSENT. 
 
ANSWER: 
 
There is every prospect that the need for each unit owner with a mortgage to secure such 
consent to give rise to significant difficulties. It is completely unrealistic to believe the 
mortgage lenders will generally be able to respond with the speed required.  
 
A solution may be to provide that no lender can unreasonably withhold consent to a 
reasonable request. The Tribunal could then have the power to declare that a refusal to give 
consent was unreasonable or would be unreasonable, provided an original application has 
been made to the mortgage lender and they have been given notice of the Tribunal hearing.  
 
CONSULTATION QUESTION 63 (PARA 11.36): 
WE PROVISIONALLY PROPOSE THAT EXPRESS PROVISION SHOULD BE MADE FOR A COMMONHOLD ASSOCIATION TO 

GRANT A FLOATING CHARGE. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed 
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WE PROVISIONALLY PROPOSE THAT A CHARGE OVER THE COMMON PARTS OR A FLOATING CHARGE SHOULD ONLY 

BE ABLE TO BE GRANTED WHEN EITHER: 
 

(1) THE UNIT OWNERS UNANIMOUSLY CONSENT TO THE CHARGE: OR 
(2) 80% OF THE UNIT OWNERS CONSENT TO THE CHARGE, AND APPROVAL IS OBTAINED FROM THE FIRST-TIER 

TRIBUNAL (PROPERTY CHAMBER) OR THE RESIDENTIAL PROPERTY TRIBUNAL WALES. 
 

DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed 
 
CONSULTATION QUESTION 64 (PARA 11.40): 
WE PROVISIONALLY PROPOSE THAT IT SHOULD BE POSSIBLE FOR A COMMONHOLD ASSOCIATION (HAVING 

OBTAINED THE REQUISITE CONSENT) TO GRANT A CHARGE OVER PART OF THE COMMON PARTS. WHERE SUCH A 

CHARGE IS GRANTED, THE PART OF THE COMMON PARTS SO CHARGED MAY BE REGISTERED WITH A SEPARATE TITLE 

NUMBER. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed 
 

 
CHAPTER 12: THE BAN ON RESIDENTIAL LEASES – POSSIBLE EXCEPTIONS 

 
CONSULTATION QUESTION 65 (PARA 12.30): 
WE PROVISIONALLY PROPOSE MAKING AN EXCEPTION TO THE PROHIBITION ON RESIDENTIAL LEASES OVER SEVEN 

YEARS, AND LEASES GRANTED AT A PREMIUM, FOR SHARED OWNERSHIP LEASES WHICH CONTAIN THE 

FUNDAMENTAL CLAUSES PRESCRIBED BY HOMES ENGLAND IN ENGLAND OR THE WELSH GOVERNMENT IN WALES. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 66 (PARA 12.44): 
WE PROVISIONALLY PROPOSE THAT IN NEW COMMONHOLD DEVELOPMENTS, THE MODEL SHARED OWNERSHIP 

LEASE SHOULD REQUIRE THE SHARED OWNERSHIP LEASEHOLDER TO COMPLY WITH ALL TERMS OF THE CCS. 
 
DO CONSULTEES AGREE? 
ANSWER: 
 
Agreed. 
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WE PROVISIONALLY PROPOSE THAT SHARED OWNERSHIP LEASEHOLDERS IN NEW COMMONHOLD DEVELOPMENTS 

SHOULD BE ABLE TO EXERCISE ALL THE VOTES OF THE COMMONHOLD ASSOCIATION IN PLACE OF THE SHARED 

OWNERSHIP PROVIDER, APART FROM A DECISION TO TERMINATE, WHICH SHOULD BE EXERCISED JOINTLY WITH THE 

PROVIDER. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT SHARED OWNERSHIP LEASEHOLDERS IN NEW COMMONHOLD DEVELOPMENTS 

SHOULD NOT HAVE THE SAME STATUTORY RIGHTS AS OTHER LEASEHOLDERS TO CHALLENGE SERVICE CHARGE COSTS 

OR TO BE CONSULTED ON WORKS AND CONTRACTS EXCEEDING A CERTAIN AMOUNT. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed.  
 
WE PROVISIONALLY PROPOSE THAT, IN NEW COMMONHOLD DEVELOPMENTS, ON PURCHASING 100% OF THE 

VALUE OF THE COMMONHOLD UNIT, THE SHARED OWNERSHIP LEASEHOLDER SHOULD BE TRANSFERRED THE 

COMMONHOLD TITLE OF THE UNIT AND SHOULD BECOME A MEMBER OF THE COMMONHOLD ASSOCIATION. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
CONSULTATION QUESTION 67 (PARA 12.49): 
WE PROVISIONALLY PROPOSE THAT IN A BUILDING WHICH HAS CONVERTED TO COMMONHOLD, THE SHARED 

OWNERSHIP PROVIDER SHOULD HAVE VOTING RIGHTS IN THE COMMONHOLD ASSOCIATION. DELEGATION OF 

VOTING RIGHTS TO THE SHARED OWNER WILL BE POSSIBLE ON A VOLUNTARY BASIS, BUT NOT MANDATORY. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed whilst the shared owner has a less than 75% interest. Once the shared owner has 
made such a significant investment in their unit they should have a proper say in the operation 
of the Commonhold. 
 
WE PROVISIONALLY PROPOSE THAT, IN A BUILDING WHICH HAS CONVERTED TO COMMONHOLD, THE STAIRCASING 

PROVISIONS OF ANY EXISTING SHARED OWNERSHIP LEASES SHOULD CONTINUE TO OPERATE IN THE SAME WAY. ON 

STAIRCASING TO 100%, THE SHARED OWNER WILL THEREFORE REMAIN A LEASEHOLDER. 
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DO CONSULTEES AGREE? 
 
Agreed. 
 
ANSWER: 
WE PROVISIONALLY PROPOSE THAT AFTER HAVING STAIRCASED TO 100% OF THE VALUE OF THE LEASEHOLD FLAT, 
THE SHARED OWNERSHIP LEASEHOLDER SHOULD HAVE A STATUTORY RIGHT TO PURCHASE THE COMMONHOLD UNIT 

AND BECOME A MEMBER OF THE COMMONHOLD ASSOCIATION. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed although it should be possible to staircase to 100% and convert to a Commonhold 
Unit at the same time. A shared owner should also be able to participate in process of the 
creation of the Commonhold affecting their unit if they have contracted with their Shared 
Ownership Provider to staircase to 100% upon the creation of the Commonhold. 
 
CONSULTATION QUESTION 68 (PARA 12.58): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER AN EXCEPTION TO THE BAN ON RESIDENTIAL LEASES OVER SEVEN 

YEARS IS NEEDED TO ACCOMMODATE BETTER COMMUNITY LAND TRUSTS AND CO-OPERATIVES WITHIN THE 

COMMONHOLD MODEL. 
 

(1) YES, AN EXCEPTION IS NEEDED 
(2) NO, AN EXCEPTION IS NOT NEEDED 
(3) OTHER 

 
ANSWER: 
 
Yes – an exception is needed. 
 
CONSULTATION QUESTION 69 (PARA 12.67): 
ASIDE FROM SHARED OWNERSHIP LEASES, COMMUNITY LAND TRUSTS AND HOUSING CO-OPERATIVES, ARE 

CONSULTEES AWARE OF ANY OTHER FORMS OF AFFORDABLE HOUSING WHICH IT IS NOT POSSIBLE, OR WOULD BE 

DIFFICULT, TO ACCOMMODATE IN THE CURRENT COMMONHOLD SYSTEM? 
 
ANSWER: 
 
NO 
 
CONSULTATION QUESTION 70 (PARA 12.79): 
WE PROVISIONALLY PROPOSE THAT AN EXCEPTION TO THE PROHIBITION ON RESIDENTIAL LEASES OF OVER SEVEN 

YEARS OR GRANTED AT A PREMIUM SHOULD BE MADE FOR LEASE-BASED HOME PURCHASE PLANS REGULATED BY 

THE FINANCIAL CONDUCT AUTHORITY. 
 
DO CONSULTEES AGREE? 
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ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 71 (PARA 12.84): 
WE PROVISIONALLY PROPOSE THAT CUSTOMERS OF LEASE-BASED HOME PURCHASE PLANS IN NEW COMMONHOLD 

DEVELOPMENTS SHOULD NOT HAVE THE SAME STATUTORY RIGHTS AS OTHER LEASEHOLDERS TO CHALLENGE 

SERVICE CHARGE COSTS OR TO BE CONSULTED ON WORKS AND CONTRACTS EXCEEDING A CERTAIN AMOUNT. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 72 (PARA 12.89): 
WE ASK CONSULTEES FOR THEIR VIEWS AND EXPERIENCE OF HOW THE RELATIONSHIP BETWEEN A BANK AND A 

CUSTOMER WHO IS PURCHASING PROPERTY THROUGH A LEASE-BASED HOME PURCHASE PLAN IS, OR CAN BE, 
PRESERVED FOLLOWING A COLLECTIVE ENFRANCHISEMENT. 
 
ANSWER: 
 
Agreed. 
 
 

CHAPTER 13: RESOLVING DISPUTES AND THE PROTECTION OF MINORITY INTERESTS WITHIN COMMONHOLD 
 

CONSULTATION QUESTION 73 (PARA 13.26): 
WE PROVISIONALLY PROPOSE THAT THE COMMONHOLD ASSOCIATION SHOULD NOT BE ABLE TO PREVENT A UNIT 

OWNER OR TENANT FROM PURSUING DIRECT LEGAL ACTION AGAINST ANOTHER UNIT OWNER OR TENANT. INSTEAD, 
THE ASSOCIATION SHOULD HAVE THE RIGHT TO NOTIFY THE UNIT OWNER OR TENANT THAT IT REASONABLY 

CONSIDERS THE CLAIM TO BE FRIVOLOUS, VEXATIOUS OR TRIVIAL OR THAT THE MATTER COMPLAINED OF IS NOT A 

BREACH OF THE CCS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 

 
Agreed. 

 
CONSULTATION QUESTION 74 (PARA 13.32): 
WE PROVISIONALLY PROPOSE THAT A FAILURE TO USE THE FORMS WHICH ACCOMPANY THE COMMONHOLD 

DISPUTE RESOLUTION PROCEDURE, OR FORMS TO THE SAME EFFECT, SHOULD NOT AUTOMATICALLY PREVENT A 

CLAIM FROM PROGRESSING. 
 
DO CONSULTEES AGREE? 
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ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 75 (PARA 13.52): 
WE PROVISIONALLY PROPOSE THAT REFERRAL TO AN OMBUDSMAN SHOULD NOT BE A MANDATORY PART OF 

COMMONHOLD’S DISPUTE RESOLUTION PROCEDURE. INSTEAD, IT COULD BE USED ON AN OPTIONAL BASIS, INSTEAD 

OF, OR ALONGSIDE, OTHER FORMS OF ALTERNATIVE DISPUTE RESOLUTION. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT MEMBERSHIP OF AN APPROVED OMBUDSMAN SCHEME SHOULD NO LONGER 

BE A REQUIREMENT FOR COMMONHOLD ASSOCIATIONS, AND THAT, INSTEAD, COMMONHOLD ASSOCIATIONS 

SHOULD BE ABLE TO DECIDE WHETHER OR NOT TO BECOME A MEMBER OF AN OMBUDSMAN SCHEME. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 76 (PARA 13.56): 
WE PROVISIONALLY PROPOSE THAT, WHERE THE DISPUTE RESOLUTION PROCEDURE HAS NOT BEEN FOLLOWED, ANY 

COURT OR TRIBUNAL, WHICH SUBSEQUENTLY CONSIDERS THE DISPUTE, SHOULD HAVE FULL DISCRETION TO 

DISREGARD THE NON-COMPLIANCE, OR TO ORDER THE PARTIES TO TAKE ANY STEPS IT CONSIDERS APPROPRIATE, IN 

ACCORDANCE WITH ITS GENERAL CASE MANAGEMENT POWERS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 77 (PARA 13.67): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THE CURRENT COMMONHOLD DISPUTE RESOLUTION PROCEDURE 

SHOULD BE TRANSFERRED TO A PRE-ACTION PROTOCOL. 
 

(1) YES, THE PROCEDURE SHOULD BE TRANSFERRED TO A PRE-ACTION PROTOCOL. 
(2) NO, THE PROCEDURE SHOULD NOT BE TRANSFERRED TO A PRE-ACTION PROTOCOL. 
(3) OTHER 

 
ANSWER: 
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Yes – a pre-action protocol should be developed that adopts the applicable Commonhold 
dispute resolution procedures/gives the procedures that status of a pre-action protocol so 
that the Court has the same discretion in relation to non-compliance. 
 
CONSULTATION QUESTION 78 (PARA 13.76): 
WE PROVISIONALLY PROPOSE THAT THE JURISDICTION OF THE FIRST-TIER TRIBUNAL (PROPERTY CHAMBER) IN 

ENGLAND AND THE RESIDENTIAL PROPERTY TRIBUNAL WALES SHOULD BE EXTENDED TO COVER DISPUTES ARISING 

WITHIN A COMMONHOLD. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 79 (PARA 13.82): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THE PRESCRIBED CCS SHOULD INCLUDE A PROVISION THAT, 
WHERE A UNIT OWNER OR TENANT BREACHES THE RULES OF THE CCS, THE UNIT OWNER, OR TENANT, SHOULD BE 

REQUIRED TO INDEMNIFY THE OTHER UNIT OWNERS AND THE COMMONHOLD ASSOCIATION FOR ANY LOSSES THEY 

REASONABLY INCUR AS A RESULT OF THE BREACH. 
 

(1) YES, THE CCS SHOULD INCLUDE SUCH A PROVISION 
(2) NO, THE CCS SHOULD NOT INCLUDE SUCH A PROVISION 
(3) OTHER 

 
ANSWER: 
 
Other. The unit owner should indemnity the other unit owners and/or the Commonhold 
Association against its reasonable costs of remedying any damage done or damage suffered. 
However there should not be an automatic or complete indemnity in relation to the costs of 
enforcement/legal costs. 
 
CONSULTATION QUESTION 80 (PARA 13.90): 
ELSEWHERE IN THIS CONSULTATION PAPER WE PROVISIONALLY PROPOSE THAT IT SHOULD BE POSSIBLE FOR A UNIT 

OWNER (OR OWNERS) TO APPLY TO THE FIRST-TIER TRIBUNAL (PROPERTY CHAMBER) IN ENGLAND OR THE 

RESIDENTIAL PROPERTY TRIBUNAL WALES TO CHALLENGE A DECISION OF THE COMMONHOLD ASSOCIATION IN THE 

FOLLOWING CIRCUMSTANCES: 
 

(1) WHERE THE COMMONHOLD ASSOCIATION APPROVES A BUDGET, WHICH WILL RESULT IN COSTS ABOVE A 

THRESHOLD (SET IN THE CCS) BEING INCURRED ON WORKS OR ENHANCED SERVICES; 
(2) WHERE THE MINORITY ARE OUTVOTED ON A DECISION TO VARY THE LOCAL RULES OF THE CCS; 
(3) IF THE DIRECTORS OF THE ASSOCIATION DELEGATE POWERS TO A COMMITTEE WHICH HAS BEEN SET UP TO 

REPRESENT A SECTION OF THE COMMONHOLD, AND THE UNIT OWNERS IN THE SECTION WISH TO PREVENT 

THE DIRECTORS REVOKING OR AMENDING THESE POWERS; 
(4) WHERE THE UNIT OWNER, OR OWNERS, ARE OPPOSED TO THE INTRODUCTION OF A NEW SECTION OR THE 

COMBINATION OF TWO OR MORE SECTIONS. 
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WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THERE ARE ANY OTHER CIRCUMSTANCES IN WHICH IT WOULD BE 

APPROPRIATE TO PROVIDE A UNIT OWNER (OR OWNERS) WITH A RIGHT TO CHALLENGE A DECISION TAKEN BY THE 

COMMONHOLD ASSOCIATION. 
 
ANSWER: 
 
Agreed. Also where there has been a change in circumstances which has resulted a divergence 
of interest between the unit owners in the Commonhold and/or within the Section that did 
not exist when they were established.                                                                                                                                                                                                                                                                                                                                                                                                                                                        
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               
CONSULTATION QUESTION 81 (PARA 13.95): 
WE INVITE CONSULTEES’ VIEWS AS TO THE EXTENT TO WHICH THE FOLLOWING FACTORS SHOULD BE TAKEN INTO 

ACCOUNT BY THE FIRST-TIER TRIBUNAL (PROPERTY CHAMBER) AND THE RESIDENTIAL PROPERTY TRIBUNAL WALES 

WHEN DECIDING WHETHER OR NOT TO GRANT A REMEDY TO A UNIT OWNER WHO CHALLENGES A DECISION TAKEN 

BY THE COMMONHOLD ASSOCIATION: 
 

1. WHETHER OR NOT THE UNIT OWNER(S) MAKING THE APPLICATION VOTED AGAINST THE DECISION 

COMPLAINED OF, OR HAD A GOOD REASON FOR NOT DOING SO. 
2. WHETHER THE DECISION COMPLAINED OF NEEDS TO HAVE A PARTICULAR IMPACT ON THE UNIT OWNER 

(OR OWNERS) AND IF SO, WHAT DEGREE OF IMPACT. 
3. THE REASON BEHIND THE DECISION TAKEN BY THE COMMONHOLD ASSOCIATION, FOR EXAMPLE, WHETHER 

THE DECISION IS IN THE BEST INTERESTS OF THE COMMONHOLD AND/OR IS PROPORTIONATE TO THE 

IMPACT ON THE UNIT OWNER IN QUESTION. 
 

WE ALSO INVITE CONSULTEES’ VIEWS ON WHETHER THE SAME FACTORS WOULD BE RELEVANT IN ALL OF THE 

CIRCUMSTANCES SET OUT IN CONSULTATION QUESTION 80 WHERE A UNIT OWNER MAY HAVE THE RIGHT TO APPLY 

TO THE FIRST-TIER TRIBUNAL (PROPERTY CHAMBER) OR THE RESIDENTIAL PROPERTY TRIBUNAL (WALES). 
 
ANSWER: 
 
In relation to 2 – whether the decisions taken has impacts different unit owners in the 
commonhold or relevant section of the commonhold. 
 
CONSULTATION QUESTION 82 (PARA 13.98): 
WE PROVISIONALLY PROPOSE THAT ON AN APPLICATION BY A UNIT OWNER CHALLENGING A DECISION OF THE 

COMMONHOLD ASSOCIATION, THE FIRST-TIER TRIBUNAL (PROPERTY CHAMBER) OR THE RESIDENTIAL PROPERTY 

TRIBUNAL (WALES) SHOULD BE ABLE TO ALLOW THE DECISION TO STAND OR ANNUL THE DECISION. IF THE FIRST-
TIER TRIBUNAL (PROPERTY CHAMBER) OR THE RESIDENTIAL PROPERTY TRIBUNAL (WALES) ALLOWS THE DECISION 

TO STAND, WE PROPOSE THAT THE TRIBUNAL SHOULD BE ABLE TO ATTACH CONDITIONS TO ITS DECISION. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
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CHAPTER 14: ENFORCEMENT 
 
CONSULTATION QUESTION 83 (PARA 14.31): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THE COMMONHOLD ASSOCIATION SHOULD BE PROVIDED WITH 

ENHANCED POWERS TO ADDRESS NON-FINANCIAL BREACHES OF THE CCS. 
 
IF SO, WHAT SHOULD THESE POWERS BE? 
 

(1) YES, THE COMMONHOLD ASSOCIATION SHOULD BE PROVIDED WITH ENHANCED POWERS. 
(2) NO, THE COMMONHOLD ASSOCIATION SHOULD NOT BE PROVIDED WITH ENHANCED POWERS. 

 
ANSWER: 
 
NO 
 
CONSULTATION QUESTION 84 (PARA 14.44): 
WE PROVISIONALLY PROPOSE THAT A STATUTORY CAP SHOULD BE INTRODUCED ON THE RATE OF INTEREST WHICH 

MAY BE CHARGED BY THE COMMONHOLD ASSOCIATION ON LATE PAYMENTS OF COMMONHOLD CONTRIBUTIONS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 85 (PARA 14.59): 
WE PROVISIONALLY PROPOSE THAT A STATUTORY CAP SHOULD BE INTRODUCED ON THE RATE OF INTEREST WHICH 

MAY BE CHARGED BY THE COMMONHOLD ASSOCIATION ON LATE PAYMENTS OF COMMONHOLD CONTRIBUTIONS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT IF THE COMMONHOLD ASSOCIATION HAS AN AUTOMATIC STATUTORY CHARGE 

OVER COMMONHOLD UNITS FOR THE PAYMENT OF COMMONHOLD CONTRIBUTIONS, THIS CHARGE SHOULD TAKE 

PRIORITY OVER ALL OTHER CHARGES (SUCH AS A MORTGAGE OVER THE PROPERTY). 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 86 (PARA 14.61): 
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WE PROVISIONALLY PROPOSE THAT, BEFORE TAKING ACTION TO ENFORCE A CHARGE OVER A COMMONHOLD UNIT, 
THE COMMONHOLD ASSOCIATION SHOULD BE REQUIRED TO FOLLOW A PRE-ACTION PROTOCOL. WE ENVISAGE 

THAT THE PROTOCOL WILL REQUIRE THE ASSOCIATION TO PROVIDE PRESCRIBED INFORMATION TO THE DEFAULTING 

UNIT OWNER AND MAKE REASONABLE ATTEMPTS TO AGREE A REPAYMENT PLAN. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHAT STEPS THE ASSOCIATION SHOULD BE REQUIRED TO TAKE AS PART OF 

THIS PROTOCOL. 
 
ANSWER: 
 
A review of the commonhold owner’s reasoning and a replay.. 
 
WE PROVISIONALLY PROPOSE THAT WHERE THE COMMONHOLD ASSOCIATION WISHES TO ENFORCE A CHARGE OVER 

A COMMONHOLD UNIT BY SELLING THE UNIT, IT SHOULD ALWAYS BE NECESSARY FOR THE ASSOCIATION TO APPLY 

TO COURT FOR AN ORDER FOR SALE. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT THE COURT SHOULD ONLY BE ABLE TO ORDER THE SALE OF A UNIT WHERE THE 

AMOUNT OWING TO THE COMMONHOLD ASSOCIATION EXCEEDS A CERTAIN AMOUNT. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHAT THIS AMOUNT SHOULD BE AND ON WHAT FACTORS THE COURT 

SHOULD TAKE INTO ACCOUNT WHEN DECIDING WHETHER TO ORDER THE SALE OF A UNIT. 
 
ANSWER: 
 
Taking account of the:- 

(1) The proportion of the budget; and 
(2) The proportion of the Commonhold owner’s liabilities; 
(3) The equity available in the Commonhold Unit; 
(4) The ability of the Commonhold to cover the outstanding liability. 
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WE PROVISIONALLY PROPOSE THAT WHERE THE SALE OF A UNIT IS ORDERED, THE COURT SHOULD APPOINT A 

RECEIVER TO SELL THE UNIT AND DISTRIBUTE THE PROCEEDS OF SALE. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT WHERE A RECEIVER IS APPOINTED TO SELL A COMMONHOLD UNIT, THE 

RECEIVER SHOULD DISTRIBUTE THE PROCEEDS OF SALE IN THE FOLLOWING WAY. 
 

(1) THE RECEIVER SHOULD BE PAID HIS OR HER COSTS OF ARRANGING THE SALE OF THE PROPERTY. 
(2) THE COMMONHOLD ASSOCIATION SHOULD BE REPAID ANY OUTSTANDING AMOUNTS OF COMMONHOLD 

CONTRIBUTIONS, PLUS ANY INTEREST AND COSTS AWARDED BY THE COURT. 
(3) ANY OTHER PARTY WHO HAS AN INTEREST SECURED AGAINST THE UNIT, SUCH AS A MORTGAGE LENDER, 

SHOULD BE REPAID. 
(4) ANY REMAINING AMOUNT SHOULD THEN BE RETURNED TO THE DEFAULTING UNIT OWNER. 

 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT ANY TENANCIES GRANTED OUT OF A UNIT SHOULD CONTINUE TO EXIST 

FOLLOWING AN ORDER FOR SALE. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
 

CHAPTER 15: VOLUNTARY TERMINATION OF COMMONHOLDS 
 
CONSULTATION QUESTION 87 (PARA 15.88): 
WE PROVISIONALLY PROPOSE THAT VOLUNTARY TERMINATION OF A COMMONHOLD SHOULD BE POSSIBLE WITH 

EITHER: 
 

(1) UNANIMOUS SUPPORT; OR 
(2) THE SUPPORT OF 80% OF THE AVAILABLE VOTES PLUS THE APPROVAL OF THE COURT. 
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DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agree with (2). If 80% wish to terminate but are forced to carry on resentment, challenges to 
its operation and disputes are virtually inevitable and the Commonhold’s duration will be 
limited in any event. 
 
WE PROVISIONALLY PROPOSE THAT ON AN APPLICATION FOR VOLUNTARY TERMINATION THE COURT SHOULD HAVE 

DISCRETION TO DECIDE WHETHER TO ALLOW THE VOLUNTARY TERMINATION TO TAKE PLACE, AS WELL AS THE TERMS 

ON WHICH IT MAY DO SO. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
IF THE COURT HAS DISCRETION AS TO WHETHER TO ALLOW VOLUNTARY TERMINATION, WE INVITE CONSULTEES’ 
VIEWS AS TO THE FOLLOWING ISSUES: 
 

(1) WHETHER IT WOULD BE USEFUL TO INCLUDE FACTORS TO GUIDE THE COURT’S DISCRETION; 
(2) WHETHER THE FACTORS MENTIONED IN PARAGRAPH 15.52 SHOULD BE TAKEN INTO ACCOUNT; 
(3) WHETHER THE COURT SHOULD BE DIRECTED TO CONSIDER THE AMOUNT OF SUPPORT THERE IS FOR 

VOLUNTARY TERMINATION OVER AND ABOVE THE 80% REQUIRED; AND 
(4) WHETHER OTHERS SHOULD ALSO BE INCLUDED. 

 
ANSWER: 
 

(1) Agreed. 
(2) Agreed. 
(3) Agreed 
(4) What the alternatives will be if the termination occurs. 

WE INVITE CONSULTEES’ VIEWS AS TO WHETHER INCREASING THE ROLE OF THE COURT WOULD SUFFICIENTLY 

ADDRESS THE ISSUE OF THE FINAL TERMS OF THE TERMINATION STATEMENT NOT BEING ACCEPTABLE TO THOSE 

WHO SUPPORTED THE TERMINATION RESOLUTION. 
 
ANSWER: 
 
Agreed subject to the parties providing the Court will the information required.. 
 
WE PROVISIONALLY PROPOSE THAT AN APPLICATION FOR VOLUNTARY TERMINATION SHOULD BE HEARD BY THE 

COURT (RATHER THAN BY THE FIRST-TIER TRIBUNAL (PROPERTY CHAMBER), OR IN WALES THE RESIDENTIAL 

PROPERTY TRIBUNAL WALES). 
 
DO CONSULTEES AGREE? 
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ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 88 (PARA 15.93): 
WE PROVISIONALLY PROPOSE THAT WHERE A COMMONHOLD IS DIVIDED INTO SECTIONS, ANY VOTE ON VOLUNTARY 

TERMINATION WOULD NEED TO BE TAKEN IN SECTIONS, AND WHETHER IT WAS UNANIMOUS OR RECEIVED AT LEAST 

80% SUPPORT WOULD HAVE TO BE DETERMINED BY SECTION. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WHERE A COMMONHOLD IS NOT DIVIDED INTO SECTIONS, WE PROVISIONALLY PROPOSE THAT IT SHOULD BE 

POSSIBLE FOR PART OF THE COMMONHOLD TO BE RECONSTITUTED FOLLOWING VOLUNTARY TERMINATION. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT RECONSTITUTION SHOULD REQUIRE 100% SUPPORT OF THE UNIT OWNERS IN 

THE PART TO BE RECONSTITUTED, OR AT LEAST 80% SUPPORT AND AN APPLICATION TO THE COURT. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
CONSULTATION QUESTION 89 (PARA 15.96): 
WE PROVISIONALLY PROPOSE THAT IF ANY STATUTE PROVIDES THAT A LANDLORD SHOULD BE ENTITLED TO RECOVER 

POSSESSION OF A PROPERTY IF HE OR SHE CAN PROVE AN INTENTION TO DEMOLISH OR RECONSTRUCT THE 

BUILDING, SUCH A REQUIREMENT SHOULD ALSO BE SATISFIED IF IT CAN BE PROVED THAT THE COMMONHOLD 

ASSOCIATION HAS THAT INTENTION. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHAT FURTHER PROVISION, IF ANY, SHOULD BE MADE TO ADDRESS THE 

POSITION OF TENANTS ON VOLUNTARY TERMINATION OF THE COMMONHOLD. 
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ANSWER: 
 
The ability to unwind the Commonhold (likely only to be used in the smaller and simpler 
developments).. 
 
CONSULTATION QUESTION 90 (PARA 15.101): 
WE PROVISIONALLY PROPOSE THAT IT SHOULD BE CLARIFIED THAT MORTGAGE LENDERS AND OTHER SECURED 

LENDERS WILL RETAIN THEIR SECURED INTEREST IN THE COMMONHOLD UNITS UNTIL THE COMMONHOLD IN ITS 

ENTIRETY IS SOLD. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT MORTGAGE LENDERS AND OTHER SECURED LENDERS SHOULD AUTOMATICALLY 

HAVE LEGAL STANDING TO MAKE APPLICATIONS TO THE COURT DURING THE TERMINATION PROCESS WITH A VIEW 

TO PROTECTING THEIR INTERESTS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT IT SHOULD BE MADE CLEAR THAT, IF A UNIT IS SUBJECT TO NEGATIVE EQUITY, 
ANY SHORTFALL SHOULD BE MET PERSONALLY BY THE OWNER OF THE UNIT, AND SHOULD NOT BE COVERED BY 

OTHER UNIT OWNERS. 
 
DO CONSULTEES AGREE? 
ANSWER: 
 
Agreed. 
 
WE INVITE CONSULTEES’ VIEWS AS TO ANY OTHER WAYS IN WHICH THE INTERESTS OF MORTGAGE LENDERS AND 

OTHER SECURED LENDERS MAY REQUIRE PROTECTION ON THE VOLUNTARY TERMINATION OF A COMMONHOLD. 
 
ANSWER: 
 
A right to step in and pay or otherwise perform the Commonhold owners obligations and to 
vote in place of the owner. 
 
CONSULTATION QUESTION 91 (PARA 15.117): 
WE PROVISIONALLY PROPOSE THAT THE CCS SHOULD NOT BE REQUIRED TO SPECIFY THE SHARE OF THE PROCEEDS 

OF TERMINATION THAT EACH UNIT OWNER IS TO RECEIVE ON TERMINATION. 
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DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT IT SHOULD BE POSSIBLE FOR THE UNIT OWNERS TO SPECIFY THE SHARE OF THE 

PROCEEDS OF TERMINATION THAT EACH UNIT OWNER IS TO RECEIVE ON TERMINATION (OR SOME METHOD OF 

ASCERTAINING IT) IN THE CCS. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE PROVISIONALLY PROPOSE THAT THE POWER TO DECIDE AN APPLICATION TO DISAPPLY A PROVISION IN THE CCS 

WHICH DETERMINES THE DISTRIBUTION OF PROCEEDS OF SALE ON TERMINATION SHOULD LIE WITH THE TRIBUNAL. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER: 
 

(1) GUIDANCE SHOULD BE PROVIDED TO THE COURT OR TRIBUNAL AS TO HOW IT SHOULD EXERCISE ITS 

DISCRETION; AND 
(2) IF GUIDANCE SHOULD BE PROVIDED, WHAT FACTORS THE COURT OR TRIBUNAL SHOULD TAKE INTO 

ACCOUNT. 
 
ANSWER: 
 
Agreed. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER: 
 

(1) THE EXISTING RULES OF THE INSOLVENCY COURT WOULD BE ADEQUATE TO DEAL WITH VALUATION ISSUES 

WHICH ARISE ON THE VOLUNTARY TERMINATION OF A COMMONHOLD, OR NEED TO BE SUPPLEMENTED BY 

COMMONHOLD INSOLVENCY RULES; 
(2) ALL ISSUES INVOLVING THE VALUATION OF COMMONHOLD UNITS ON TERMINATION SHOULD BE REFERRED 

TO THE TRIBUNAL (AND, IF SO, WHETHER THAT WOULD CAUSE ANY UNNECESSARY DELAYS); 
(3) IF VALUATION ISSUES ARE REFERRED TO THE TRIBUNAL, THE TRIBUNAL SHOULD BE ABLE TO APPOINT A 

SINGLE VALUER. 
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ANSWER: 
 
Our membership does not have the expertise on this topic. 
 
WE PROVISIONALLY PROPOSE THAT, IF A COMMONHOLD IS SUBSTANTIALLY DESTROYED, BUT REMAINS SOLVENT, 
FOR THE PURPOSES OF THE TERMINATION STATEMENT, THE UNITS SHOULD BE VALUED ON THE BASIS OF THE BEST 

ESTIMATE THAT CAN BE MADE OF THEIR PRE-DAMAGE VALUE. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE INVITE CONSULTEES’ VIEWS AS TO ANY OTHER ISSUES THAT MIGHT OCCUR IN THE VALUATION OF UNITS IF ALL 

OR SOME OF THEM HAVE BEEN PARTLY OR ENTIRELY DESTROYED. WE ALSO INVITE ANY SUGGESTED SOLUTIONS. 
 
ANSWER: 
 
It would no doubt make sense for provision to be made for valuation by the CA and if 
disagreed by a unit holder for there to be the ability to apply to the tribunal for a 
determination. 
 
CONSULTATION QUESTION 92 (PARA 15.126): 
WE PROVISIONALLY PROPOSE THAT IF THE PROCESS OF VOLUNTARY TERMINATION SHOULD BEGIN, BUT IT SHOULD 

SUBSEQUENTLY TURN OUT THAT THE COMMONHOLD IS IN FACT INSOLVENT, THE SAME PROTECTIONS SHOULD BE 

GIVEN TO THE ASSETS OF THE INDIVIDUAL UNIT OWNERS AS WOULD HAVE APPLIED IF THE PROCESS HAD BEGUN AS 

AN INVOLUNTARY INSOLVENCY. 
 
DO CONSULTEES AGREE? 
 
ANSWER: 
 
Agreed. 
 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER THE VALUE OF THE INDIVIDUAL UNITS SHOULD BE PRESERVED 

FOR THE UNIT OWNERS IF THE COMMONHOLD IS SUBSTANTIALLY DESTROYED; AND, IF SO, HOW THIS CAN BE 

ACHIEVED. 
 
ANSWER: 
 
Agreed. 
 
 

CHAPTER 16: THE IMPACT AND APPLICATION OF COMMONHOLD REFORM IN ENGLAND AND IN WALES 
 
CONSULTATION QUESTION 93 (PARA 16.6): 
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WE INVITE CONSULTEES’ VIEWS AS TO WHETHER, AND HOW, ANY ASPECTS OF OUR PROVISIONAL PROPOSALS TO 

REFORM THE LAW OF COMMONHOLD WILL AFFECT THE POSITION OF EXISTING OWNERS OF COMMONHOLD UNITS, 
EITHER POSITIVELY OR NEGATIVELY. 
 
ANSWER: 
 
It can only be a good thing for those with Commonhold interests if the market and 
professional’s assisting  them are more familiarly with the concept and its operation.. 
 
CONSULTATION QUESTION 94 (PARA 16.9): 
WHAT ADVANTAGES DO YOU THINK COMMONHOLD COULD OFFER OVER LEASEHOLD? 
 
ANSWER: 
 
As indicated earlier in this document we are not convinced of the claimed advantages overall.. 
 
CONSULTATION QUESTION 95 (PARA 16.12): 
WE ASK CONSULTEES TO PROVIDE US WITH INFORMATION ABOUT THE TIME SPENT IN READING THROUGH AND 

CONSIDERING THE TERMS OF LEASES OF RESIDENTIAL FLATS: 
 

(1) WHEN ACTING FOR A PROSPECTIVE PURCHASER; 
(2) WHEN ACTING FOR A PROSPECTIVE PURCHASER AND MORTGAGE LENDER; 
(3) WHEN ACTING FOR A MORTGAGE LENDER ON A RE-MORTGAGE; 
(4) WHEN SOME DISPUTE ARISES WITHIN A LEASEHOLD BLOCK OF FLATS AS TO RESPONSIBILITY FOR REPAIRS 

AND MAINTENANCE, CALCULATION OF THE SERVICE CHARGE, AND SIMILAR DISPUTES. 
 

IN EACH CASE WE ALSO INVITE CONSULTEES TO GIVE US SOME IDEA OF THE COST THAT WOULD THEREBY BE 

INCURRED TO THE CLIENT. 
 
ANSWER: 
 
N/A for transactional purposes. As instructed barrister in disputes it is usually necessary to 
consider one lease (unless there are underleases etc) and the consideration is focussed on a 
or various particular parts so there is no average or recurring timeframe. 
 
WE FURTHER INVITE THEIR VIEWS AS TO WHETHER TIME IS LIKELY TO BE SAVED IN READING THROUGH AND 

CONSIDERING THE TERMS OF THE PARTS OF THE CCS WHICH MAY BE VARIED. 
 
ANSWER: 
 
For the purpose of the Bar instructed on disputes – it is unlikely to make any significant 
difference save that it may be necessary to look at more than one document.. 
 
WE INVITE CONSULTEES TO SHARE WITH US THEIR EXPERIENCE OF COMMONHOLD-TYPE ARRANGEMENTS IN OTHER 

COUNTRIES. IS THERE SCOPE FOR SAVINGS OF TIME TO BE MADE? IF SO, WHAT WOULD BE THE ESTIMATED TIME 

SAVED ON A TYPICAL TRANSACTION? 
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ANSWER: 
 
No comment 
 
CONSULTATION QUESTION 96 (PARA 16.18): 
WE ASK CONSULTEES TO PROVIDE US WITH INFORMATION ABOUT THE PREVALENCE OF, AND COSTS INCURRED IN, 
DISPUTES CAUSED BY THE TERMS OF ONE OR MORE RESIDENTIAL LEASES BEING INCONSISTENT WITH THE TERMS OF 

ANOTHER LEASE (OR OTHER LEASES) WITHIN A BUILDING OR DEVELOPMENT. WE FURTHER INVITE THEIR VIEWS AS 

TO WHETHER OUR PROVISIONAL PROPOSALS FOR COMMONHOLD WILL REDUCE THE SCOPE FOR COSTS TO BE 

INCURRED IN INTERPRETING A COMMONHOLD COMMUNITY STATEMENT. 
 
ANSWER: 
 
N/A 
 
CONSULTATION QUESTION 97 (PARA 16.20): 
WE ASK CONSULTEES TO PROVIDE US WITH INFORMATION ABOUT THE SORT OF DIFFICULTIES THAT CAN ARISE 

OWING TO THE DIFFICULTY IN VARYING AND UPDATING THE TERMS OF LEASES: 
 

(1) IF THE LEASES ARE VARIED AS A CONVEYANCING TRANSACTION WHICH DOES NOT GIVE RISE TO A DISPUTE; 
AND 

(2) IF THE LEASES ARE VARIED AS A RESULT OF AN APPLICATION TO THE TRIBUNAL (WHETHER THE APPLICATION 

WAS MADE BECAUSE IT WAS CONTESTED, OR BECAUSE IT WAS THE MOST CONVENIENT WAY OF 

IMPLEMENTING THE VARIATION). 
 

IF YOU HAVE FIGURES – WHETHER THEY RELATE TO THE COSTS INCURRED, OR THE AMOUNT OF TIME SPENT – THEN 

PLEASE LET US HAVE THEM. 
 
ANSWER: 
 
N/A 
 
WE FURTHER INVITE CONSULTEES’ VIEWS AS TO WHETHER OUR PROPOSALS REGARDING THE AMENDMENT OF 

LOCAL RULES BY RESOLUTION OF THE COMMONHOLD ASSOCIATION WILL REDUCE THE COSTS WHICH ARE INCURRED, 
WHEN COMPARED WITH THE COSTS INCURRED UNDER (1) OR (2) ABOVE. 
 
ANSWER: 
 
N/A 
 
CONSULTATION QUESTION 98 (PARA 16.26): 
WE INVITE CONSULTEES TO PROVIDE US WITH INFORMATION ABOUT COSTS GENERATED BY SERVICE CHARGE 

DISPUTES. WE FURTHER INVITE THEIR VIEWS AS TO WHETHER, AND BY HOW MUCH, OUR PROVISIONAL PROPOSALS 

FOR COMMONHOLD WILL REDUCE THE INCIDENCE OF DISPUTES AND THE COSTS THAT WILL BE INCURRED IN 

EQUIVALENT DISPUTES OVER CONTRIBUTIONS TO SHARED COSTS. 
 
ANSWER: 
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N/A – save to say they can be very substantial. 
 
CONSULTATION QUESTION 99 (PARA 16.29): 
WE INVITE CONSULTEES TO PROVIDE US WITH INFORMATION ABOUT COSTS GENERATED WHEN FORFEITURE 

PROCEEDINGS NEED TO BE USED TO ENFORCE PAYMENT OF SERVICE CHARGES. WE FURTHER INVITE THEIR VIEWS AS 

TO WHETHER OUR PROVISIONAL PROPOSALS FOR COMMONHOLD WILL REDUCE THE COSTS THAT WILL BE INCURRED 

IF A COMMONHOLD ASSOCIATION NEEDS TO SEEK AN ORDER FOR SALE. 
 
ANSWER: 
 
N/A – save to say they can be very substantial. 
 
CONSULTATION QUESTION 100 (PARA 16.32): 
WE INVITE CONSULTEES’ VIEWS AS TO: 
 

(1) WHETHER CASES BEFORE TRIBUNALS ARE LIKELY TO PROVE MORE OR LESS EXPENSIVE THAN SIMILAR CASES 

BEFORE COURTS; AND 
(2) WHETHER (APART FROM SERVICE CHARGE DISPUTES, WHICH WE HAVE ALREADY ADDRESSED IN 

CONSULTATION QUESTION 98) THERE APPEARS TO BE MORE OR LESS SCOPE FOR DISPUTES WITHIN 

COMMONHOLDS WHICH RESULT IN LITIGATION, WHEN COMPARED WITH LEASEHOLD DEVELOPMENTS. 
 
ANSWER: 
 

(1) N/A – save to say they can be very substantial. 
(2) It is not obvious that there would be greater scope for dispute within commonholds. 

 
 
CONSULTATION QUESTION 101 (PARA 16.34): 
WE ARE PROVISIONALLY PROPOSING SEVERAL NEW GROUNDS UPON WHICH IT WOULD BE POSSIBLE FOR SOMEONE 

TO MAKE AN APPLICATION TO THE TRIBUNAL. WE INVITE CONSULTEES’ VIEWS AS TO: 
 

(1) WHAT THEY CONSIDER THAT THE LIKELY IMPACT OF THESE WILL BE ON THE NUMBER OF APPLICATIONS 

MADE TO THE TRIBUNALS; AND 
(2) WHETHER ANY PARTICULAR PROPOSALS ARE LIKELY TO RESULT IN A LARGE NUMBER OF NEW APPLICATIONS 

BEING MADE. 
 
ANSWER: 
 
The number will plainly depend upon the take of commonhold as to which see below. 
Depending upon success provision would need to be made to allow the FtT the necessary 
resources to meet any increase. 
 
CONSULTATION QUESTION 102 (PARA 16.35): 
WE INVITE THE VIEWS OF CONSULTEES AS TO HOW ANY OTHER ASPECTS OF OUR PROVISIONAL PROPOSALS FOR 

REFORM OF COMMONHOLD WILL AFFECT THE POSITION OF FUTURE OWNERS OF COMMONHOLD UNITS, EITHER 

POSITIVELY OR NEGATIVELY. 
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ANSWER: 
 
CONSULTATION QUESTION 103 (PARA 16.38): 
WE ASK CONSULTEES TO PROVIDE US WITH ANY INFORMATION THAT THEY MAY HAVE OF: 
 

(1) EXAMPLES OF PLANNING AGREEMENTS WHICH ARE PRACTICABLE UNDER LEASEHOLD BUT WHICH WOULD 

NOT APPEAR TO BE FEASIBLE UNDER OUR REINVIGORATED MODEL OF COMMONHOLD; AND 
(2) SERVICES WITHIN LEASEHOLD DEVELOPMENTS WHICH ARE BEING PROVIDED AT THE RESIDENTS’ EXPENSE, 

BUT WHICH, IF THE DEVELOPMENT HAD BEEN SET UP ON A COMMONHOLD BASIS, WOULD HAVE BEEN 

PROVIDED, IF AT ALL, AT PUBLIC EXPENSE. 
 
ANSWER: 
 
N/A – not something our members would have evidence of. 
 
CONSULTATION QUESTION 104 (PARA 16.41): 
WE ASK CONSULTEES TO PROVIDE US WITH ANY EVIDENCE THEY HAVE OF MANAGEMENT DIFFICULTIES WHICH MAY 

ARISE WHERE A LEASEHOLDER-CONTROLLED COMPANY IS THE LANDLORD OF (OR RESPONSIBLE FOR THE 

MANAGEMENT OF) COMMERCIAL UNITS; AND WHETHER THIS HAS AFFECTED THEIR RENTAL OR CAPITAL VALUE. 
 
ANSWER: 
 
N/A – not something our members would have evidence of. 
 
CONSULTATION QUESTION 105 (PARA 16.43): 
WHICH OF THE FOLLOWING STATEMENTS BEST REFLECTS YOUR VIEWS ON THE PROVISIONAL PROPOSALS IN THIS 

CONSULTATION PAPER? 
 

(1) IF THESE PROPOSALS ARE ADOPTED, THEN DEVELOPERS WILL BE WILLING TO USE COMMONHOLD FOR 

A SUBSTANTIAL NUMBER OF DEVELOPMENTS. 
(2) EVEN IF THESE PROPOSALS ARE ADOPTED, DEVELOPERS WILL NOT BE WILLING TO USE COMMONHOLD 

UNLESS GOVERNMENT INTRODUCES FINANCIAL INCENTIVES FOR THEM TO DO SO, EITHER DIRECTLY 

BY OFFERING FINANCIAL INCENTIVES FOR THE DEVELOPERS, OR INDIRECTLY, BY OFFERING INCENTIVES 

FOR PURCHASERS OF COMMONHOLD UNITS. 
(3) EVEN IF THESE PROPOSALS ARE ADOPTED, AND FINANCIAL INCENTIVES ARE GIVEN, DEVELOPERS WILL 

NOT USE COMMONHOLD FOR DEVELOPMENTS UNLESS THEY ARE PROHIBITED FROM SELLING FLATS 

ON A LEASEHOLD BASIS AND THEY ARE THUS FORCED TO USE COMMONHOLD. 
 
 
ANSWER: 
 
We suspect the reality is that (2) is the most accurate. 
 
CONSULTATION QUESTION 106 (PARA 16.48): 
WE INVITE CONSULTEES’ VIEWS AS TO: 
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(1) WHAT ISSUES PREVENT THE UPTAKE OF COMMONHOLD; AND 
(2) WHAT COULD OR SHOULD BE DONE TO PROMOTE THE ADOPTION OF COMMONHOLD. 

 
ANSWER: 
 
Please see our answer to 2 above. The key to the take up is the financial viability and the 
incentives to developers and even existing communities. Relabelling the form of ownership 
may also assist with the message that (i) the arrangement differs from the arrangement that 
has not generated interest and (ii) it will meet purchasers focus on having a freehold e.g. 
Enhanced Freehold or Community Freehold. 
 
WE INVITE CONSULTEES’ VIEWS AS TO THE EXTENT TO WHICH THE SUGGESTIONS FOR THE INVIGORATION OF 

COMMONHOLD SET OUT IN PARAGRAPH 16.47 ABOVE, AND ANY OTHER SUGGESTIONS THAT THEY MAY MAKE, ARE 

LIKELY TO RESULT IN COMMONHOLD BEING USED INSTEAD OF LEASEHOLD. 
 
ANSWER: 
 
See above 
 
CONSULTATION QUESTION 107 (PARA 16.51): 
WE INVITE CONSULTEES’ VIEWS AS TO WHETHER A REFORMED COMMONHOLD REGIME SHOULD TREAT PARTICULAR 

ISSUES DIFFERENTLY IN ENGLAND AND IN WALES. CONSULTEES ARE WELCOME TO SHARE THEIR VIEWS AS TO THIS 

POINT HERE, OR IN RESPONSE TO QUESTIONS WHICH WE ASK THROUGHOUT THE CONSULTATION PAPER ABOUT 

PARTICULAR ISSUES. 
 
ANSWER: 
 
Thought should be given to a requirement that for any Commonhold located in Wales the CCS 
must be formally produced in both English and Welsh with an indication as to which 
document is to be treated as the primary document for the purposes of construction of its 
terms.  
 
IF YOU HAVE ANY FURTHER COMMENTS ON ISSUES RAISED IN OUR CONSULTATION PAPER, PLEASE SHARE THEM 

WITH US. 
 
ANSWER: 
 
We would refer to our responses to the earlier consultation relating to enfranchisement and 
the concern that there is a failure to address the extent and frequency of the disputes that 
arise between unit owners when collectively owning a freehold. Once again, in our view, 
proposals are being made with too little attention being paid to the vulnerability of individual 
unit owners when there are only unit owners and bitter internal disputes arise. 
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Response from PegasusLife Group (PegasusLife and Renaissance Retirement) 
 
Law Commission Consultation 
 
Reinvigorating commonhold: the alternative to leasehold ownership 
 
Introduction 
This response is submitted on behalf of PegasusLife Group made up of PegasusLife and 
Renaissance Retirement. 
 
About Renaissance Retirement 
Renaissance Retirement was founded in 1997 with the aim of designing, building and 
managing retirement housing schemes for sale to older people that were simply better than 
the standard developments being produced across the country at the time. Renaissance 
means re-birth, and the aim of the company is to provide fresh, reinvigorated schemes of 
retirement housing. 
 
Headquartered in Hampshire, the company’s operations now stretch from the West Country, 
across the South and South East and up to the northern Home Counties. 
 
About PegasusLife 
PegasusLife is a business on a mission to fundamentally rethink and reinvent the places and 
ways in which we live as we get older. The central idea is that everyone shares an aspiration 
to live independently within an intelligently designed, socially inclusive environment, 
supported by an intuitive service offer, and an efficient and ethical approach to property 
management. 
 
The company is currently in the process of developing sites across the UK. Every 
development conceptualises the history, architectural character and culture of its location 
and, most critically, embodies the spirit of the people who will want to live in it. The business 
is backed by Oaktree Capital Management, a leading investment company in growth 
sectors. 
PegasusLife acquired Renaissance Retirement in January 2018 creating PegasusLife 
Group, the third largest retirement living developer in the UK. 
 
Overview 
We welcome the opportunity to respond to the consultation paper.  We note that whilst 
commonhold has been successfully implemented elsewhere in the world, that fewer than 20 
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commonholds have been created since the commonhold legislation came into force in 2002. 
When considering the need for reform of leasehold and commonhold tenures we believe four 
key objectives must be recognised and addressed: 
 

● High quality homes, with required services, including property management should 
be provided to all residents. 

● Issues relating to any form of tenure should be resolved, rather than being seen as a 
reason for a wholesale change to occur.  This is particularly important when we 
consider the large number of people who own leasehold properties, those who 
develop leasehold properties and those who invest in leasehold properties. 

● Establishing and adopting a comprehensive Code of Practice, creating 
comprehensive regulation for the industry will enable real long-term improvements for 
homeowners. 

 
As it stands currently, whilst commonhold offers opportunities for homeowners to take an 
active role in the management of their development, at the same time greater uncertainty is 
created for residents, management companies, freeholders, mortgage lenders, and 
commercial operators in the case of mixed use developments. 
 
Offering choice 
At the core of any proposals put forward by Government should be the need to understand 
what the wants and needs of a consumer are.  There is a place for both leasehold and 
commonhold in the market.  Currently, there are a number of leasehold reforms being 
proposed, which will address historic issues.  The solution is not to abolish the leasehold 
tenure in place of commonhold, but seek to make sure that those who have not acted 
appropriately are prevented from doing so again.  
 
Addressing specific questions 
We believe it should only be possible to convert to commonhold if either the freeholders 
consent or if the leaseholders satisfy the qualifying criteria for collective enfranchisement 
and acquire the freehold as part of the process of converting to commonhold (Question 1) 
 
The consultation document outlines the need for requiring unanimous consent has created 
barriers to conversion, however we do not believe this should be a reason for amending the 
position so that it is set aside.  This is particularly important in the case of housing for older 
people, where people may have moved to accommodation more suited to their needs 
specifically because they do not want to be responsible for the management of their 
development. (Question 2) As such our preference is the third option, which requires the 
unanimous consent to be required for conversion to take place. (Questions 4,5,10, 15) 
 
As a result of the legal and financial consequences of any decision, we believe that only 
leaseholders who are eligible to participate in a collective enfranchisement claim should take 
a commonhold unit, and should be in a position to participate in a decision to convert to 
commonhold. (Question 3).  The conversion of existing leasehold developments to 
commonhold may have an impact on the market value of development in the case that it was 
not well managed.  This is likely to cause a significant impact on the lender’s security. 
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The challenges faced when unanimity is not a defining factor is clear by the points raised 
within question 6 and further reinforces the need for a unanimous decision.  The proposals 
put forward in the consultation question seem overly complex, onerous and undeliverable. 
Authorisation should still be sought from the tribunal in the case of unanimity being required 
to make sure that all those who qualify have given their consent. (Question 7). 
 
We agree that in the case where the freeholder refuses to consent to the conversion, the 
leaseholders will need to follow the collective enfranchisement process to purchase the 
freeholder in order to convert to commonhold. (Question 11). 
 
When considering the issues that currently prevent the uptake of commonhold (Question 
106) there are a number of factors.  Firstly, mortgage finance,  historically mortgage lenders 
have stated they will not lend on commonhold titles in general, but may look at this on a 
case-by-case basis.  As a result the choice and variety would be greatly restricted.  It has 
been acknowledged that the commonhold tenure has by its nature more risk associated for 
lenders and as such is likely to be a reason for this approach, due to the inadequate asset 
security offered by a commonhold title. 
 
Secondly, health and safety is an important factor.  The controls and checks and balances 
are vital and it is not immediately clear what enforcement options are available to prevent 
activities from being undertaken that compromise health and safety.  Turning to the recent 
examples of fire safety remediation, in the case of a freeholder they have the access to 
capital and resource to make the required changes in a timely manner, it is unlikely that the 
same could be said in the commonhold environment. 
 
The commonhold structure seems to predominantly be beneficial for smaller schemes, 
however a significant proportion of schemes that are built across the UK have a mixed-use. 
The consultation document does not fully address how commonhold could be used in a 
practical and effective way in this instance.  But instead seeks to address the imbalance to 
control separate common parts in a more complex way than currently exists under the 
leasehold tenure. 
 
The Retirement Sector 
Those who choose to buy retirement properties do so for a number of reasons; one 
fundamental reason is the peace of mind given by knowing that estates management is 
looked after by a dedicated in-house team.  In the case of commonhold, the owner would 
need to be involved to far great an extent to make sure that an effective, safe and secure 
management of the development is established and maintained. 
 
PegasusLife Group develops and manages both retirement living and assisted living 
developments.  In the case of the assisted living developments, the need to employ 
professional, appropriately qualified domiciliary care staff is a mandatory requirement under 
the Care Quality Commission (CQC) regulations.  There do not appear to be any references 
in the consultation to protect such groups in the case of commonhold being agreed.  This, 
therefore, further reinforces the need for unanimous consent. 
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The commonhold tenure prevents long leases, this is important to us as the ability to 
capitalise the freehold value means we are able to fund the initial construction costs of our 
shared areas, enabling us to meet the wants and needs of our residents, delivering high 
quality environments for our residents.  The ability to be able to sell the freeholds and the 
ground rent income is key to the commercial viability of the retirement schemes, a point 
which has been recognised and agreed in previous consultations. 
 
Conclusion 
We welcome the opportunity to contribute to the consultation and note the Law 
Commission’s efforts to respond to current barriers to entry currently experienced in the 
commonhold system. 
 
The fundamental issue is that the desire to move away from the need for unanimity has 
created an overly complex and potentially bureaucratic process that is likely to result in a 
lower level of take up of commonhold, the complete opposite of the desired effect.  As 
outlined in the consultation document, commonhold was designed to be easily understood 
and managed by homeowners in a democratic way.  The details contained in the options 
within the consultation move away from this simplicity and fairness to create a structure that 
is likely to add further challenges rather than resolve them. 
 
We do not believe residents moving into or living in retirement developments would 
necessarily see that commonhold is suited to their requirements.  In particular, the significant 
responsibilities for areas that have hitherto been the responsibility of the management 
company is likely to be seen as a barrier.  This includes: health and safety, water testing, fire 
safety, cleanliness/hygiene and in the case of assisted living schemes the regulations and 
inspection regime of the Care Quality Commission (CQC). 
 
Offering the market choice is of great importance, but any proposals to strengthen 
commonhold should not be at the cost of the leasehold tenure, which has operated well and 
is understood by the market including homeowners.  Where there are issues that need to be 
addressed this should be the focus.  The proposals contained within the consultation should 
not be considered in isolation, but rather as a suite of options available as part of the wider 
leasehold/commonhold reform. 
 
Contact details (not for publication) 
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LIB03/REIDTIM/7319273.1  Hogan Lovells 
 

CONSULTATION RESPONSE 

"Reinvigorating commonhold: the alternative to leasehold ownership" 

The following response is on behalf of the Property Litigation Association (PLA). The PLA is an 
industry association for solicitors with a substantial part of their practice in property litigation. The 
Association has around 1300 members comprising solicitors from throughout England and Wales (and 
elsewhere in the United Kingdom) specialising in all aspects of property litigation including 
commercial, residential and agricultural property law  

Part II: Converting to Commonhold 

Chapter 3: When should conversion be possible  

Q.1  

3.31 Yes 

Q.2  

3.41 Yes 

Q3.  

3.54 Yes 

Q.4  

3.104 (1) Yes (2) Yes) (3) Yes (4) No (5) Yes (6) We do not have sufficient evidence to 
address this 

Q.5  

3.142 (1) Yes, if option 2, but prefer option 1. (2) Yes (3) Yes (4) N/A (5) We do not have 
sufficient evidence to address this (6) as a percentage of the final sale price, 
representing the percentage increase in value of the non-consenting leaseholder’s 
property interest (from leasehold to commonhold) on conversion (7) This charge 
should be given priority over existing lenders 

Q.6  

3.143 (1) Yes (2) No (3) Option 1 is preferred to avoid this issue 

Q.7  

3.144 Yes. Given that the Tribunals have not had to determine such applications, it could 
be sensible to provide the requisite guidance regarding exercising such discretion. 

Q.8  

3.152 Yes 

Q.9  

3.172 We think lenders consent should be a requirement as lenders may have commercial 
reasons for not lending against commonhold which is not equivalent to freehold. With 
time more lenders may be willing to consent and can be encouraged to do so by the 
government as you suggest 

Q.10  

3.183 Option 1 for the advantages you have set out, and to avoid the disadvantages of 
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option 2 which you detail 

3.184 None of which we are aware 

Chapter 4: What is the procedure for converting to commonhold? 

Q.11  

4.18 Yes 

Q.12  

4.43 Yes 

4.44 Leaseholders should be required to do so collectively in the same way as collective 
enfranchisement as to do otherwise would create uncertainty for other leaseholders 
involved in the conversion. 

Q.13  

4.49 Yes 

4.50 Yes 

Q.14  

4.59 Yes 

Q.15  

4.61 Yes 

4.62 We are not aware of any other changes  

Part III: New Commonhold developments 

Chapter 5: Mixed Use and multi-block developments 

Q.16  

5.15 Yes 

5.16 No 

Q.17  

5.55 Yes 

5.56 N/A 

5.57 No 

Q.18  

5.71 Yes for the reasons set out in the consultation  

5.72 N/A 

Q.19  

5.78 Collateral as the sectional committees are not a legal entity and to avoid the 
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difficulties of enforcement and to provide a framework of oversight 

Q.20  

5.81 (1) Yes (2) Yes. Given that the Tribunals have not had to determine such 
applications, it could be sensible to provide the requisite guidance regarding 
exercising with such discretion. (3) No as it allows for agreeable revocation or 
alterations to take place without the need of a Tribunal application. Otherwise all 
revocations and alterations would involve the costs and time of a Tribunal 
application.  

Q.21  

5.88 Yes 

5.89 Yes 

5.90 Yes. Given that the Tribunals have not had to determine such applications, it could 
be sensible to provide the requisite guidance regarding exercising with such 
discretion. 

Q.22  

5.94 Yes. We have no other proposals.  

Q.23  

5.96 Yes 

Q.24  

5.101 Yes 

5.102 Yes 

5.103 Yes 

Chapter 6: Development rights 

Q.25  

6.65 We agree that statutory development rights should apply automatically, avoiding the 
need to reserve express rights in the CCS.  This will provide clarity, simplicity and 
consistency, provided that the automatic statutory development rights are clearly 
defined and not too far-reaching. 

6.66 We consider that it would be sensible for statutory development rights to include a 
right to add land, make consequential variations to commonhold contributions and 
voting rights and rights of access.  It may also be necessary to include a right to vary 
(rather than just add to) the development, to reduce as well as increase the land 
within the commonhold development.  This is on the understanding that such rights 
are likely to be demanded by developers of new commonhold developments in order 
to give them the flexibility they require, especially when creating new commonhold 
developments in stages.  Such flexibility appears necessary in order to encourage 
developers to develop new commonholds. 

We recognise the potential for disputes between the Commonhold Association and 
developer in relation to (for example) the extension of commonhold contributions 
when a development is extended, but we agree that the possibility of such disputes 
is arguably no greater than between a landlord and its tenants with regard to the 
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expansion of service charges. 

Q.26  

6.67 We agree that a developer's right to appoint a director should exist only until 50% or 
more of the Units have been sold.   

This should be subject to constraints which prevent a developer from retaining Units 
in a development indefinitely in order to exert control over the Commonhold 
development to the detriment of the Unit owners. 

For example, the developer's director's right might be subject to a specific obligation 
not to exercise votes and rights in a way that would interfere unreasonably with unit 
owners' enjoyment of their units or their ability to exercise rights granted by the CCS. 

6.68 Subject to the above, a developer should be able to exercise all voting rights 
associated with the units of which they are the registered owner. 

Q.27  

6.69 See below 

6.70 The current restriction on a developer's exercise of development rights, that they 
should not exercise rights in a way that would interfere unreasonably with unit 
owners' enjoyment of their units, is uncertain and so could lead to disputes. 
However, we appreciate that unreasonable interference is difficult to define other 
than by reference to specific examples and that restrictions are necessary. 

An obligation to not exercise development rights if the works for which the right was 
granted have been completed, will lead to developers requiring that the works are 
defined very widely at the outset (specifically, to include the addition of various 
additional parcels of land).  Otherwise, developers will be dissatisfied by the scope of 
their right to add land at a later date. 

As to time constraints, developers would again want any constraints to be drawn 
widely.  If an objective of reform is to make commonhold development available for 
large scale developments as well as small, then any time constraints on exercise of 
development rights will have to be measured in years (i.e. more than 36 months) 
rather than months. 

Q.28  

6.71 We agree that legislation should include anti-avoidance provisions, to ensure a 
developer does not attempt to secure a greater degree of control by taking powers of 
attorney from purchasers or inserting terms into purchase contracts regarding the 
exercise of purchasers' voting rights. 

We consider that it may also be worthwhile to include an obligation on the part of the 
developer to dispose of any remaining units to the Commonhold Association in 
certain circumstances and after a prescribed period of time, to avoid the developer 
retaining units to exercise control over any part of the commonhold development 
other than pursuant to reserved development rights. 

Q.29  

6.72 Broadly, we consider that the transitional period in the registration procedure for new 
commonhold developments introduces a degree of flexibility which should be 
advantageous to developers who might be considering the creation of new 
commonhold developments.  This is conditional upon HM Land Registry being able 
to deal with the transitional period and the registration requirements effectively, and 
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upon purchasers of Units understanding how the scheme should operate.  

Chapter 7: The Commonhold Association 

Q.30  

7.67 As a representative body for property litigators, we do not have a firm view on 
whether any requirements of company law should be relaxed for commonhold 
associations.  However, we understand that if the association is a non-trading entity, 
the requirements of company law relating to annual statements etc. are not 
particularly onerous. 

Q.31  

7.68 We do not consider that there are particular difficulties in applying CVAs to 
commonhold associations. Company Voluntary Arrangements are in their nature 
very flexible, as the terms of the compromise between the Commonhold Association 
and its creditors can take whatever form is appropriate (so long as it does not 
unfairly prejudice any creditors). 

7.69 For the same reason, we do not think that CVA procedure needs to be adapted to be 
more suitable to Commonholds. On the contrary, the regime is flexible as it is.  What 
is more, creating a new bespoke form of CVA specific to Commonhold Associations 
might give rise to an unhelpful precedent for creating bespoke regimes for specific 
scenarios, when the wider regime can operate successfully as it is. 

Q.32  

7.70 In principle, we consider that it would be helpful for the regime to provide for a 
commonhold administrator to be appointed over the affairs of a Commonhold 
Association if the CA falls into financial difficulties.  This would be subject to the 
powers and responsibilities of the commonhold administrator being clearly defined, 
with its principal purpose to be the rescue of the CA. 

A clear distinction should be drawn, however, between the ordinary regime for 
petitioning for the winding-up of an insolvent company (which should not be diluted 
by new rules specific to commonholds) and any new and distinct regime for the 
appointment of a commonhold administrator. 

For example, revised legislation might require a creditor to apply for the appointment 
of a commonhold administrator before being permitted to petition for winding-up of a 
Commonhold Association (with the winding-up petition being filed no earlier than, 
say, 12 months after the appointment of the commonhold administrator).   

Alternatively, the companies court might be empowered to appoint either a liquidator 
or a commonhold administrator in the court's discretion, on the making of a winding-
up petition in respect of a Commonhold Association. 

7.71 It is unclear what "irretrievably insolvent" might mean in this case, or why it should 
only be in the power of the commonhold administrator to apply for the Commonhold 
Association to be wound up if, as a matter of fact, the association is "irretrievably 
insolvent" or has not been rescued by the commonhold administrator. 

We consider it would be more sensible for a moratorium to come into effect on the 
appointment of a commonhold administrator, for a period of (for example) 12 
months, so that the Commonhold administrator has a period of time in which to 
rescue the company, failing which the commonhold administrator or another creditor 
of the Commonhold Association may petition for the association to be wound up. 

Q.33  
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7.72 We agree that there should be a presumption that on the winding-up of an insolvent 
Commonhold Association a successor association should usually be appointed. 

7.73 There is clearly a risk of Commonhold Associations seeking to avoid their liabilities 
by appointing a liquidator (or allowing a liquidator to be appointed over the CA), 
before a successor association is appointed.  This risk might be mitigated by 
authorising the court to refuse to allow a successor association to take over if the 
court considers that the insolvency was a deliberate attempt to avoid the CA's 
liabilities, but this would be very difficult to enforce in practice.  However, the 
difficulties of directors seeking to avoid company liabilities by appointing an 
insolvency practitioner is not new or unique to commonholds, so this may be an 
acceptable risk that does not require further specific regulation. 

7.74 For the reasons given above, we agree that the court should have a discretion as to 
whether to impose conditions for a successor association to be appointed. 

7.75 If the question is one of conditions rather than of whether a court should (in its 
discretion) permit the appointment of a successor association at all, then: 

 The court might in certain circumstances require the payment of a deposit or 
other form of security in favour of a creditor of the commonhold association 
who is a creditor in respect of a liability that the previous CA had sought to 
avoid or failed to pay. 

 Generally, though, a successor Commonhold Association may find it difficult 
to obtain services from third parties if it is a successor to an insolvent 
Commonhold Association.  Compulsory conditions on the appointment of a 
successor association may make it even more difficult for a successor 
association to successfully step into the shoes of an insolvent CA, which 
might mean that that property is no longer capable of being run as a viable 
commonhold.  

Q.34  

7.76 In order to make commonholds more attractive to purchasers, we agree that a 
liquidator of a CA should not be able to demand further contributions from tue unit 
owners to reduce the level of indebtedness of the association. 

7.77 As above, we agree. 

Part V: The Commonhold Community 

Chapter 8: The CCS 

Q.35  

8.35 We agree that it should be possible for a CCS to impose restrictions on the short-
term letting of units.  Short-term lettings, empty residential properties and liability for 
the cost of shared areas can together be a major source of disputes between 
landlords and tenants and (by analogy) between unit owners and a Commonhold 
Association.  It should therefore be in the power of the Commonhold Association by 
its members to impose such restrictions in their discretion. 

8.36 We agree that such restrictions might include restrictions on lettings of 6 months or 
less (or even of less than 12 months), and should not apply to registered social 
landlords. 

Q.36  

8.43 We agree that legislation should prevent the charging of event fees save for specific 
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exceptions. 

8.44 We understand that retirement living as an investment model relies heavily on 
particular kinds of event fees, and so we agree that those event fees might (subject 
to further legislation or regulation in that regard) be an exception to a general 
prohibition on charging event fees within commonhold developments.  Care should 
be taken to ensure that the exception only applies to the retirement living element of 
a commonhold development if that development compromises more than one form 
of accommodation. 

8.45 We have no suggestions in this regard 

Q.37  

8.47 We do not have a view as to whether further restrictions should be placed on the 
inclusion of local rules in a CCS.  In order to maintain flexibility in commonholds and 
encourage investment in them, we consider that CAs should have control over the 
rules that govern use of the Commonhold over which they are appointed. 

Q.38  

8.68 We agree that different thresholds should apply to the amendment of different 
categories of local rule. 

8.69 We consider that it would be reasonable to adopt a regime under which the 
equivalent of a Special Resolution has to be passed in order for specific categories 
of local rule to be amended by the CA.  In this way, the votes of those who wish to 
engage in the process will be taken into account, with a relatively high threshold to 
meet. 

In order for the regime to be workable in practice, there would have to be a degree of 
standardisation.  So, a higher threshold could be introduced which applies to certain 
categories of local rules (so some, but not all local rules).  The CCS could, as the 
discretion of its authors and CA members, provide separately for more forms of local 
rule to have a higher threshold than that of an ordinary resolution. 

If a CCS is silent on a particular issue, the introduction of a new rule in that area 
should depend on meeting the higher Special Resolution threshold. 

Q.39  

8.77 We agree that it should not be necessary to replicate the mandatory provisions of the 
CCS in the body of the CCS itself. 

8.78 We agree that it would be reasonable to require the directors of the CA to provide an 
up to date copy of the mandatory provisions to all new unit owners and (no less than 
once a year) to provide updated copies to existing unit owners when the mandatory 
provisions change. This is on the assumption that the mandatory provisions will not 
be amended with particular frequency. 

Q.40  

8.80 We agree that if commonhold developments can be separated into sections, specific 
rights and regulations for each different section should be capable of being 
documented in different schedule to the CCS. 

Q.41  

8.83 We have no additional prescribed terms to propose for the draft CCS. 
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Chapter 9: Management and maintenance issues 

Q.42  

9.32 We agree that this simplified approach to appointment of directors of a CS at a 
general meeting and by co-opting by existing directors is a sensible proposal when 
compared to the existing "recommendation" procedure. 

Q.43  

9.36 As a commonhold association would otherwise be at risk of striking off at Companies 
House, we agree that a member of the association should be able to apply to a court 
or tribunal for the appointment of a professional director to be paid by the association 
(with the fee being below a fixed threshold), in order to ensure commonhold 
associations are a credible and stable entity for controlling a commonhold 
development. 

9.37 We agree that someone with an interest equivalent to a mortgage over a unit should 
have the same right as the unit owner. 

9.38 In order to ensure applications are dealt with effectively and proportionately, we 
agree that the First Tier Tribunal should be empowered to deal with such 
applications. 

Q.44  

9.51 Generally, we agree that there is a risk of a single investor or group of investors 
holding a majority of the units running a block (and/or the CA) in their own interests 
and to the detriment of other unit owners. 

However, this is not a risk associated with commonholds alone, and can arise in 
other situations, too, including within a company that has acquired a freehold on 
behalf of the tenants of a block under collective enfranchisement. 

9.52 A "persistent failure to comply with the CCS" may, if properly defined, form the basis 
of an application to a court or tribunal to intervene.   

However, if the matter in question is a failure to comply with the CCS, then a 
"material breach" of the CCS rather than "persistent failure" should afford unit 
owners access to a similar intervention from a court or tribunal. 

We agree that the ability of the court or tribunal to appoint a director to ensure the 
CCS is complied with in certain respects (eg. carrying out of repair obligations) would 
protect the interests of minority unit owners and incentivise existing directors to meet 
their obligations under the CCS. 

We do not consider that it should be proportionate or necessary for the court or 
tribunal to continue to exercise supervision over the directors who were appointed, 
provided that minority unit owners are able to return to the court or tribunal for further 
remedies if necessary. 

If the mischief to be dealt with is the risk of minority unit holders being prejudiced by 
the conduct of the majority, then (whilst we understand it can have limited application 
in practice) a right equivalent to that of a minority shareholder who has been unfairly 
prejudiced might also assist the minority unit holders. 

Q.45  

9.58 We have not received sufficient representations from our members to say whether 
proxy voting has been subject to abuse in other forms of leasehold-controlled 
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companies. 

9.59 We consider that a restriction on the number of proxy votes that an individual might 
hold (by reference to the total number of votes) might mitigate against, but not 
prevent altogether, the risk of abuse. 

Q.46  

9.87 We agree that it would be practically convenient of the legislation deemed that the 
CA has an insurable interest in the parts of the building owned by the unit owners. 

9.88 We agree with the proposed requirement for a CA to reinstate or rebuild the whole of 
a horizontally divided building in order to satisfy the indemnity principle, including 
parts owned by unit owners. 

9.89 We are not aware of any 

Q.47  

9.90 We agree that insurance information should be provided to all unit owners before 
they acquire a unit and whenever the terms change. 

9.91 We agree with the proposal for an annual update and additional updates where 
reasonably required. 

Q.48  

9.93 We do not have sufficient information about the insurance market to answer this 
question. 

9.94 We agree that if it is generally available then details of minimum cover etc. for public 
liability insurance should be prescribed in regulations. 

Q.49  

9.96 We agree that it would be prudent to include in the CCS a power to take out 
directors' and officers' insurance. 

Q.50  

9.111 We agree with the extension of the repairing obligations in the CCS prescribed 
requirements to include "renewals" as well as "repairs" 

9.112 We do not have sufficient representative views on this subject to be able to respond 
adequately to this question. 

9.113 We agree that the CCS should be capable of including a higher state of repair than 
the prescribed minimum, at the discretion of the CA and its unit holders. 

9.114 We agree that internal repairing obligations in relation to units in horizontally-divided 
buildings (eg. flats) should be governed by local rules, save (for the avoidance of 
doubt) for any internal repairs relating to structural parts. 

9.115 We agree that repairing obligations in relation to units in vertically-divided buildings 
(eg. flats) should be governed by local rules. 

Q.51  

9.128 We consider that a right of entry for (for example) insurance purposes or works to 
neighbouring land can be important to proper management of a commonhold (or 
leasehold) estate, so that a certain level of right of entry should be enshrined in 
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prescribed rights in the CCS. 

9.129 We do not think it should be necessary to make a distinction between different types 
of building, if a basic level right of entry is reserved to the CA. 

9.130 See above 

9.131 A basic right of entry should include at the least a right to enter in case of emergency 
to inspect and carry out structural works, or to carry out works to neighbouring 
property. 

Q.52  

9.139 Subject to the words "incidental to" being construed narrowly, so that only a small 
category of works to common areas incidental to internal alterations may be 
permitted without an ordinary resolution, it is agreed. 

9.140 We agree that such authority may be reasonably delegated to the CA's directors. 

9.141 The proposed definition may be appropriate to form the basis of a rule about minor 
alterations to areas of the common parts, incidental to works to a unit. As well as the 
impact of a minor alteration on the structure etc. of the building, other criteria such as 
nuisance to other unit holders and the CA may be appropriate. 

Q.53  

9.152 We have not received sufficient representative comments from our members to be 
able to respond to this question. 

9.153 See above 

Q.54  

9.154 We are concerned that the right of an Association to terminate pre-existing long-term 
contracts may dissuade third parties from contracting with CAs unless those third 
parties were assured of adequate compensation in return for the CA terminating the 
contract.   

9.155 That risk may be mitigated if the types of contract which were made the subject of 
that right were long-term contracts which had been in effect for at least 12 months, 
so that the third party will have had the benefit of the contract for that minimum 
period of time. 

9.156 We consider that 6 months may be too long a period of uncertainty for the 3rd party 
contractors, and this would be a disincentive for third parties entering into contracts 
with a CA.  3 months may be more appropriate. 

Q.55  

9.157 We do not have sufficient representative comments from our members to be able to 
respond to this question. 

Chapter 10: Financing the Commonhold  

Q.56  

10.35 We agree with this proposal. It introduces a further tier to commonhold decision 
making, but is probably justified because this is likely to be a controversial point for 
owners. 
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10.36 Yes, we agree with this proposal. 

10.37 We agree. This is the most sensible default position. 

10.38 N/A 

Q.57  

10.41 Yes. However, we think that generally it is better to build in on-going flexibility to 
regulate commonhold affairs rather than being set out in local rules. Consequently, 
we want this restriction to exclude only cases which involve a significant hike in 
contributions and a significant uplift in facilities. 

10.42 Yes. However, we think that generally it is better to build in on-going flexibility to 
regulate commonhold affairs rather than being set out in local rules. Consequently, 
we want this restriction to exclude only cases which involve a significant hike in 
contributions and a significant uplift in facilities. 

10.43 We agree with this proposal. 

10.44 Yes. This proposals promotes simplicity and certainty in the running of the 
commonhold. It would be worth specifying precisely what consequences might follow 
- whether any other forms of relief might be withheld from or made available to a 
disgruntled owner who is barred from challenging. 

Q.58  

10.71 Yes. The reserve fund is a good idea and it needs to be made compulsory. If left 
non-compulsory, those running the association may never get round to it (due to the 
hassle factor in the planning, paperwork and banking), even though they recognise 
the sense of having such a fund. 

10.72 Yes. 

10.73 Agreed. The idea behind making the reserve fund compulsory is only to overcome 
the deterrent which comes from extra administrative tasks, which might discourage 
the smaller commonholds from getting round to it. It would not be practical to set a 
legal formula for contributions across all commonholds and each commonhold 
association should be left to set its own levels. 

10.74 N/A 

10.75 Yes. We support flexibility here. 

10.76 Yes. We broadly support the owners being able to initiate votes on significant 
financial matters in this way. 

10.77 Yes, we support the principle. However, we expect that the proposed rule about 
‘claims relating to the specific purpose’ will be difficult to apply in many cases 
because of uncertainty in its scope unless the drafting is tightened up - but there are 
unlikely to be many cases where the rule is crucial (only where there is insolvency, 
and such a special reserve has been set up, and an eligible creditor appears). 

10.78 Yes. It would be useful to be clear on precisely what the designated fund creditor 
gets on insolvency. If it is first call on the designated reserve fund, and without any 
abatement on insolvency, then this offers a security which gives a serious advantage 
over the other creditors who have no access to a designated reserve fund. That 
might create an incentive for any company supplying goods or services to insist on a 
designated reserve fund for the project. If that became a common tactic, it would 
lead to a significant disruption of the principle of equality in distribution to creditors on 
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insolvency. 

10.79 We agree with the proposal. 

10.80 Yes, they should be permitted to ‘borrow’. It is important not to cause cash flow 
problems for the commonhold when there are funds in hand that may have been 
unwisely earmarked.  

Safeguards are the difficult issue. To impose a requirement of approval by the 
owners in advance by resolution could make for delays which defeat the object of 
borrowing to assist a temporary cash flow problem. To allow after-the-event 
disavowal by the owners would defeat the principle that dealings should be secure. 
Perhaps the best option is simply to put it in the hands of the directors, and then 
leave their decision to be regulated by the normal legal rules about proper purposes 
when dealing with others’ funds. 

10.81 Yes. 

Q.59  

10.96 Yes, for the reasons given in the consultation paper. 

10.97 We recommend no limitations - maximum flexibility in these circumstances. 

Q.60  

10.100 No. There are perfectly good reasons to have a power to alter the owners’ aggregate 
contributions, as where unexpected repairs have to be carried out.  

But there is no compelling reason to have a general power to alter the owners’ 
respective individual percentages. That would not be justified by the need for repairs, 
etc. It would arise simply because one or more owners think that others should pay 
more. It is a worrying invitation to play the politics of envy that could damage the 
running of the commonhold. An owner needs the absolute security of knowing that 
the others cannot unilaterally increase the proportion of his or her payment 
obligation. We discourage any attempt to allow rebalancing of the percentages, 
except in specific carve-outs. 

One of our members has personal experience of the contention caused by these 
percentages in a similar cooperative apartment scheme overseas: even though the 
percentages were, by law, fixed and unchangeable, owners regularly proposed that 
their least favourite neighbour should have to pay more on the basis that that owner 
was wealthier / had a larger floorspace / had upgraded the fixtures / used the 
faciltities more / had a nicer view / was closer to the road, etc. Under that regime, 
fortunately, they had to be rejected out of hand because of the fixed legal rule - but 
even that did not stop owners raising such proposals at association meetings. It 
would be unbearable if England adopted an approved system for indulging these 
wishes. 

10.101 It is not clear what is being asked here. 

If question (1) is asking ‘Do consultees think that the original allocation of 
percentages in the CCS should be capable of being challenged?” then our answer is 
No. 

10.102 Yes, providing it is unalterable (except in the case of an owner buying a piece of the 
common property). 

10.103 Floor space is satisfactory as a default even in these situations. Whatever rules exist 
for the percentages, the owners never gain equal benefit from their contributions. 
The link between percentages and anticipated benefits can only ever be rough and 
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ready. Floor space is as good as any other criterion and has the advantage of being 
easily ascertainable. Furthermore, whatever method is used, any percentage 
contribution which is perceived to get disproportionately high or low in relation to the 
benefits, will be factored in to the market value of the unit. 

Q.61  

10.118 Yes. 

10.119 The proposals put forward in the Consultation Paper to mitigate these problems are 
appropriate. 

10.120 No. Liability for contributions is a fact for participants in the commonhold and they 
are always frustrating whenever they occur. We appreciate that receiving a special 
contribution notice particularly when you first move in may be unattractive, but that is 
the reality  of signing up to the commonhold. Notification before completion does not 
affect the issue. (And elsewhere the problem is counteracted by a practice of making 
inquiries with the commonhold management to ask what contributions have been set 
in train or are envisaged in the near future.) 

10.121 Yes. 

10.122 We do not have information on this. 

10.123 The buyer and seller should have a right to go to court to compel the directors to do 
their duty by issuing the CUIC. But in the vast majority of cases this would be too 
little too late. The seller and buyer would not have the time or inclination. 

A damages action might be made available, although this is likely to be little solace 
to the disappointed buyer or seller. 

A criminal offence is unlikely to be appropriate here. 

There are models elsewhere that prevent dilatory officers from recovering any 
outstanding amounts. That would offer a possible solution to the commonhold 
association’s neglect to provide the CUIC. But it may not translate very well into the 
commonhold environment - ultimately the money still has to come from somewhere, 
so all the owners as a whole would have to cover the loss in a future contribution, 
with the outcome that the owner of the unit in question loses a sale but is relieved 
from paying the full overdue contribution (and pays only the unit’s percentage 
contribution to the future contribution which makes up the shortfall). 

10.124 It should be conclusive in order to protect the buyer. 

There may be times when the buyer suspects an error, but in the interest of 
simplicity and certainty, these cases should not be the basis for creating exceptions 
that depend on the buyer’s state of mind, because of the notorious practical difficulty 
of applying such tests. 

10.125 In order to protect the buyer from an unplanned liability, there would have to be 
defences to correction of the CUIC based on estoppel-type circumstances - reliance 
by the buyer to his detriment on the CUIC. The causation issue would no doubt be a 
bone of contention between the buyer and the commonhold association. 

 Chapter 11: Responding to emergencies  

Q.62  

11.28 We do not know if lenders are likely to include a clause prohibiting securities over the 
common property without consent.  



- 14 - 
 
 

 
             
 

If they do adopt that practice, then we expect that the practicalities of getting all the 
necessary consents in a sensible timeframe are likely to be insurmountable in a 
large commonhold scheme. 

11.29 Because the absence of one individual lender’s consent would affect the whole 
scheme, it would be justifiable to legislate (i) for the lender’s deemed consent if no 
response within a certain timeframe after having been notified of the proposed 
charge, and (ii) that lender consent may only be withheld on reasonable grounds. 

Q.63  

11.36 We agree with this proposal. 

11.37 The requirement for Tribunal consent is a significant procedural hurdle. Bearing in 
mind that the proposed charge over common property will be given for value, and 
that the directors must act in the best interests of the commonhold, those principles 
should be sufficient to protect the interests of the owners and allowing practical 
flexibility. Rights in the common property might be given away by the proposed 
charge, but the commonhold association should receive in exchange some 
corresponding funds from the lender be applied towards the commonhold scheme. 

Q.64  

11.40 Yes, this is a practical solution. 

Chapter 12: The ban on residential leases – possible exceptions 

Q.65  

12.30 Ideally, it should be the Help To Buy scheme which flexes to adapt to the 
commonhold scheme, not vice versa. However, given the Law Commission’s 
understanding of its parameters, there is not really any option but to adapt the 
commonhold scheme as the Law Commission indicates. The rule which adapts 
commonhold should be capable of being repealed by delegated powers so that it can 
be eliminated for the future when the Help to Buy ceases to be restricted to shared 
ownership lease structures. 

Q.66  

12.44 Yes. 

12.45 Yes. 

The Consultation Paper indicates that for new commonholds the provider will be the 
registered owner, and the shared owner will have the ‘rights and responsibilities’ of 
owner. The Consultation Paper goes on to look at how some specific examples of 
rights and responsibilities will be distributed between them. But it is clear that not all 
rights and responsibilities are divided up by the Consultation Paper - for example, 
the entitlement to the surplus when common property is sold or the commonhold 
terminated. It seems to be intended that the provider has all the rights and 
responsibilities of ownership, save those which are expressly transferred or 
delegated to the shared owner. If that is intended then it should be made explicit. 

12.46 Yes. 

12.47 Agreed. 

Q.67  

12.49 No.  
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12.50 If there is to be compulsory conversion to commonhold, then it is an less intrusive to 
have a small compulsory adjustment in the relationship between a provider and a 
shared owner in the course of converting to commonhold. Particularly if the 
relationship between provider and shared owner is perceived as little more than a 
financing arrangement, then the provider’s interest in certain limited voting rights 
should not be regarded as a fundamental objection. 

12.51 Yes, that is the right approach if the shared owner is to be merely a leaseholder 
upon conversion. 

Q.68  

12.58 We agree with the Law Commission’s reasoning that the exception not needed. 

Q.69  

12.67 We are not aware of other forms of leasehold that require accommodating within 
commonhold. 

Q.70  

12.79 Yes. 

Q.71  

12.84 Yes. 

Q.72  

12.89 We do not have sufficient information to answer this question 

Part VI:  Enforcement and dispute resolution 

Chapter 13: Resolving disputes and the protection of minority interests within commonhold  

Q.73  

13.26 Yes. If this is expressed as a ‘right’ of the association, as the wording of the 
Consultation Paper appears to propose for the reformed law, then presumably it will 
have to require the owner who sues to make a similar notification to the association 
as under the current law. That will preserve a level of bureaucracy and it will also 
require a consideration of the legal effect (if any) where the owner fails to notify the 
association. 

Q.74  

13.32 Yes. 

Q.75  

13.52 Agreed. 

13.53 Yes, we agree with the flexibility this brings. 

Q.76  

13.56 Yes. 

Q.77  

13.67 Yes. Much of the current procedure lends itself to a pre-action protocol, and 
embodying it in a pre-action protocol might have practical advantages (e.g. 
potentially easier to achieve regular amendment and updating of a PAP than issuing 
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new Commonhold Regulations). 

Q.78  

13.76 Yes. 

Q.79  

13.82 The proposed indemnity should not be in the prescribed CCS. It would involve too 
much opportunity for abuse by a commonhold association using it in a heavy-handed 
manner. 

Q.80  

13.90-91 We do not support the proposal to introduce a general power to alter the percentage 
contributions. But if that proposal goes ahead, we think that the right to challenge it 
should be confirmed. 

Q.81  

13.95 Taking each in turn: 

(1) This factor does not look to the merits of the dispute, so we do not support the 
idea of having it enshrined in legislation. 

(2) We recommend that the tribunal should take account of the likely adverse impact 
on the owner who challenges. But we do not support having a particular set 
threshold. The problem with a set threshold is that it would have to apply across the 
vast range of commonhold owners: it would have to accommodate residential and 
commercial owners, it would have to accommodate millionaire owners and owners 
already struggling to make ends meet in an affordable unit. To accommodate this 
range would require a threshold that was so flexible as to be meaningless. The 
better approach is simply to have the degree of impact as a factor. 

(3) We are not convinced that ‘the reason’ for the decision is the best way of going 
about this. Instead we propose that the tribunal should take account of (i) any 
expressed objectives which the association used to support its resolution, and (ii) the 
positive impacts on the unit owners, including the owner who challenges, that are 
likely to result from the association’s resolution. 

13.96 Yes. 

Q.82  

13.98 Yes. 

Chapter 14: Enforcement 

Q.83  

14.31 Enhanced powers would appear to be appropriate re non financial breaches in order 
to determine disputes and minimise costs of ADR or court proceedings.  However, it 
is difficult to identify what additional steps are appropriate in advance of launching 
legal proceedings in addition to the prescribed dispute resolution procedure 
described in chapter 13. The Law Commission will need to consider carefully 
possible options in terms of what those enhanced powers should be to ensure 
balancing the interests of both the Commonhold Association and the unit holder. 

Q.84  
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14.44 We agree with this proposal. 

Q.85  

14.59 -60 We agree with this proposal. We can see why this proposal is made in order to avoid 
competing interests with lenders. In order for this to work, lenders will need to be 
satisfied that their interests are adequately protected otherwise there is a risk that 
they will not lend competitively on commonhold units. 

Q.86  

14.61- 68 Firstly, we agree that a pre-action protocol will need to be applied and complied with 
by the Commonhold Association. Paragraph 40.58 makes sensible proposals as to 
the relevant steps to be contained in such a protocol. We also agree that prior to 
enforcing a charge to sell the unit it will be necessary to apply to the Court for an 
order for sale. 

In terms of the relevant thresholds, one option is for it to be based on a percentage 
of the value of the freehold unit by reference to market value. 

As to the other proposals, we agree with the proposal to appoint a receiver and 
those proposals relating to distribution. 

Finally, we do have some reservations about the suggestion that tenancies granted 
out of the unit should continue post-sale. This could cause difficulties if a buyer 
requires vacant possession and restrict marketability of the unit. 

Part VII: Termination of a commonhold 

Chapter 15: Voluntary Termination of Commonholds 

Q.87  

15.88-89 We agree to the proposal as to the degree of support that should be required for a 
voluntary termination.  

15.90-91 As to the proposal relating to relevant factors set out in paragraph 15.52, these 
appear sensible. 

15.92 We also agree that applications for voluntary termination should be heard by the 
County Court. 

Q.88  

15.93 We agree with these proposals. 

15.94 We agree with these proposals. 

15.95 We agree with these proposals. 

Q.89  

15.96 We agree with these proposals. 

15.97 We agree with these proposals. 

Q.90  

15.101-102 We agree, that in respect of negative equity, any shortfall to the lender must be 
personally met by the unit owner and not be covered by neighbouring unit owners in 
the commonhold. 
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15.103-104 We agree, that in respect of negative equity, any shortfall to the lender must be 
personally met by the unit owner and not be covered by neighbouring unit owners in 
the commonhold. 

Q.91  

15.117 We agree that it should not be a requirement for the CCS to specify the share but 
that it should be possible for those unit holders that wish to do so to state the share. 
We likewise agree that as per the general preference in the Consultation Paper for 
disputes within commonhold to be decided by a Tribunal, an application to disapply a 
provision in the CCS should be determined by the Tribunal. Given that the 
courts/tribunals have not had to determine such applications, it could be sensible to 
provide the requisite guidance regarding exercising with such discretion. 

15.118-123 We agree with the remaining proposals provided. 

Q.92  

15.126-127 We agree with the proposal. 

Part VIII: Impact and application of reform 

Chapter 16: The impact and application of commonhold reform in England and Wales 

Q.93  

16.6 The Government is seeking to re-invigorate commonhold. These proposals are 
aimed at achieving this to increase the number of commonhold buildings. We 
consider this in turn will improve the position for those existing commonholds and 
seek to address the difficulties cited in paragraph 16.5. 

Q.94  

16.9 Please refer to our earlier response to the Call for Evidence. 

Q.95  

16.12 - 15 We do not have sufficient representative comments from our members to be able to 
respond to this question in detail save that in general terms considerable time is 
spent reviewing and considering the terms of the specific leases when dealing with 
such disputes. 

Q.96  

16.18 Significant costs arise where there are inconsistencies between the terms of the 
various leases in the same building/development. We acknowledge that the 
proposals will reduce the scope for these particular costs to be incurred. 

Q.97  

16.20 -22 We do not have sufficient representative information on this subject to be able to 
adequately respond to this question. 

Q.98  

16.26 We do not have sufficient representative information on this subject to be able to 
adequately respond to this question. 

Q.99  
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16.29 We do not have sufficient representative information on this subject to be able to 
adequately respond to this question. 

Q.100  

16.32 In our experience, costs incurred in tribunals are generally less expensive than 
cases heard before the court. It is difficult to say at this stage whether there is less 
scope for dispute under a commonhold regime than compared with leasehold. 

Q.101  

16.34 We consider that this will increase the number of applications made to the Tribunal. 

Q.102  

16.35 We do not have sufficient representative comments from our members to be able to 
respond to this question. 

Q.103  

16.38 We do not have sufficient representative information on this subject to be able to 
adequately respond to this question. 

Q.104  

16.41 We do not have sufficient representative information on this subject to be able to 
adequately respond to this question. 

Q.105  

16.43 We do not have sufficient representative comments from our members on this 
subject to be able to adequately respond to this question 

Q.106  

14.48-49 Currently, we consider that the uptake of commonhold has been limited due to the 
lack of understanding and potential difficulties in obtaining funding as well as the 
challenges with marketing commonhold as opposed to leasehold which is well 
recognised and understood. 

Q.107  

16.51 We do not consider issues should be treated differently as between England and 
Wales. 

  

 

Property Litigation Association 

9 March 2019 



Residential Management Group Ltd for and on behalf of Places for people Group Ltd 

Consultation Question 1. 

In order to protect freeholders, we provisionally propose that it should only be possible to convert to 

commonhold if either: 

(1) the freeholder consents; or 

(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement, and acquire the 

freehold as part of the process of converting to commonhold. 

Do consultees agree? 

Yes 

Consultation Question 2. 

We provisionally propose that it should be possible to convert to commonhold without the unanimous 

consent of leaseholders. 

Do consultees agree? 

No.  The measures proposed to address the issue of non-consenting leaseholders are too 

unsatisfactory.   

Consultation Question 3. 

We provisionally propose that only leaseholders who are eligible to participate in a collective 

enfranchisement claim should take a commonhold unit and should be able to participate in a decision 

to convert to commonhold.  

Do consultees agree? 

Yes. 

Consultation Question 4. 

If non-consenting leaseholders retain their leases following conversion to commonhold (which we call 

“Option 1”): 

(1) We provisionally propose that it should be possible for conversion to take place with the support 

of long leaseholders of 50% of the flats in the building. Do consultees agree? 

We have concerns about non-unanimous commonhold conversion because of the variety of 

compromises that necessitates.  If there is to be non-unanimous commonhold conversion we consider 

that a higher threshold for conversion would be preferable.  The more outliers that there are the more 

post conversion complexity is likely to exist. 

(2) We provisionally propose that non-consenting leaseholders should be provided with a statutory 

right to purchase the commonhold interest in their unit at a later date. Do consultees agree? 

Subject to our previous comments, yes. 

(3) We provisionally propose that the right to purchase the commonhold interest should replace non-

consenting leaseholders’ statutory rights to obtain a lease extension and to participate in a collective 

enfranchisement. Do consultees agree? 



Subject to our previous comments, yes. 

(4) We invite the views of consultees as to whether a purchaser from a nonconsenting leaseholder 

should be required to purchase the commonhold interest, as well as the leasehold interest. 

Subject to our previous comments, no but that should be an option for an incoming buyer. 

(5) We provisionally propose that the leaseholders should be able to require the freeholder to take 

new 999-year leases over any flats not let to qualifying tenants and that such leases should 

automatically be granted over flats let to statutorily protected non-qualifying tenants and shared 

ownership leaseholders. Do consultees agree? 

Subject to our previous comments, yes. 

(6) We invite the views of consultees as to whether the non-consenting leaseholders’ share of the 

freehold purchase should be capable of being funded: 

(a) by the consenting leaseholders, through the commonhold association which holds the 

commonhold interest; 

(b) by the consenting leaseholders, through a company (owned by them) which acquires the 

commonhold interest; 

(c) by a third-party investor, who acquires a long lease of the commonhold unit superior to the non-

consenting leaseholder’s lease; 

(d) by granting a leaseback to the freeholder (who may be compelled to accept the lease), who 

acquires a long lease of the commonhold unit superior to the non-consenting leaseholder’s lease; 

and/or 

(e) by any other means. 

If there are going to be non-consenting leaseholders, the most equitable way for the purchase to be 

funded is by the consenting leaseholders or the company formed by them to acquire the common 

interest. 

Consultation Question 5. 

If non-consenting leaseholders are to be required to take a commonhold unit following conversion to 

commonhold (which we call “Option 2”): 

(1) We provisionally propose that that qualifying leaseholders of 80% of the flats in the building should 

be required to support the decision to convert. Do consultees agree? 

We have concerns about non-unanimous commonhold conversion because of the variety of 

compromises that necessitates.  If there is to be non-unanimous commonhold conversion we consider 

that a higher threshold for conversion would be preferable.  The more outliers that there are the more 

post conversion complexity is likely to exist. 

(2) We provisionally propose that the leaseholders should be able to require the freeholder to take 

the commonhold unit of any flats not let to qualifying tenants and that freeholders should 

automatically become the unit owner in respect of any flats let to statutorily protected non-qualifying 

tenants and shared ownership leaseholders. Do consultees agree? 

Subject to our previous comments, yes. 



(3) We provisionally propose that it should be possible to place a charge over nonconsenting 

leaseholders’ units to recover their share of the initial freehold purchase price upon future sale of 

their commonhold unit. Do consultees agree? 

No.  While we prefer a system were there are no non-consenting leaseholders, this could have some 

prejudicial unintended financial consequences for those parties.  If the consenting leaseholders are 

obliged to fund the difference, they will be able to recoup that investment upon later conversion by 

the non-consenting units.   

(4) If consultees do not agree, how should non-consenting leaseholders’ share of the purchase price 

be financed? 

By the consenting leaseholders. 

(5) We invite the views of consultees as to who should be able to provide such finance and take the 

benefit of the charge. 

We do not agree with the charge proposal, unless the non-consenting leaseholder were to expressly 

agree to it without compulsion. 

(6) We invite the views of consultees as to whether the charge should be set: 

(a) as a fixed amount, representing the non-consenting leaseholder’s share of the initial freehold 

purchase; 

(b) as that fixed amount, with interest; 

(c) as that fixed amount, adjusted in line with house price inflation; 

(d) as a percentage of the final sale price, representing the percentage increase in value of the non-

consenting leaseholder’s property interest (from leasehold to commonhold) on conversion; or 

(e) in some other way. 

We do not agree with the charge proposal, unless the non-consenting leaseholder were to expressly 

agree to it without compulsion.   

(7) We invite the views of consultees as to what priority this charge should have in relation to any pre-

existing charges. 

We do not agree with the charge proposal, unless the non-consenting leaseholder were to expressly 

agree to it without compulsion.   

Consultation Question 6. 

Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-qualifying 

tenant on a variable service charge, is required to take a commonhold unit on conversion under Option 

2, we invite consultees’ views as to whether:  

(1) a cap should be placed on the amount of commonhold costs which are recoverable from the former 

leaseholder or freeholder, to reflect the costs that are recoverable from the non-qualifying tenant;  

(2) the non-qualifying tenant’s rights should be altered so that he or she no longer has the right to 

challenge service charge costs after they have been incurred, but instead has the same rights to 

challenge commonhold costs as other unit owners; or 



(3) any other approach would fairly protect and balance the competing interests of the leaseholder or 

freeholder, and the non-qualifying tenant. 

A non-consenting leaseholder ought not to be exposed to any different liability than that which 

subsists under the terms of his/her lease. 

Consultation Question 7. 

Under Option 2, we provisionally propose that: 

(1) those wishing to convert (with less than unanimous consent) should be required to seek the prior 

authorisation of the First-tier Tribunal (Property Chamber) or Residential Property Tribunal in Wales 

(“the Tribunal”); and 

(2) the Tribunal should be required to authorise a conversion to commonhold unless: 

(a) the necessary consents have not been obtained; 

(b) the terms of the CCS do not adequately protect the interests of nonconsenting leaseholders; 

and/or 

(c) the applicants refuse to adopt the Tribunal’s proposed revisions to ensure the CCS sufficiently 

protects the interests of non-consenting leaseholders. 

Do consultees agree? 

No.  As previously set out the measures proposed to address the issue of non-consenting leaseholders 

are too unsatisfactory.   

 

Consultation Question 8.  

We provisionally propose that on conversion to commonhold, tenancies granted for 21 years or less 

should continue automatically on conversion and that the consent of such tenants should not be 

required in order to convert to commonhold.  

Do consultees agree? 

Yes, provided there position is equivalent.  

Consultation Question 9.  

We invite consultees’ views as to whether it should be possible for charges to transfer automatically 

from the leasehold title to the commonhold unit title on conversion to commonhold, without requiring 

lenders’ consent. 

In the consultation document the valuation consequences of commonhold conversion are presumed 

to be positive.  However, that is not certain and lenders should be given the opportunity to establish 

that and consent to conversion if advised. 

Consultation Question 10. 

We have set out two options for setting the threshold of leaseholder support which should be required 

to convert to commonhold. The first would be to require leaseholders (who are qualifying tenants 

under enfranchisement legislation) owning at least 50% of the flats in the building to consent, 

provided non-consenting leaseholders are able to retain their leasehold interest on conversion to 



commonhold (Option 1). The second would be to require leaseholders (who are qualifying tenants 

under enfranchisement legislation) owning at least 80% of the flats in the building to consent, on the 

basis that non-consenting leaseholders are required to take a commonhold unit on conversion (Option 

2). 

We invite consultees’ views as to whether they prefer Option 1 or Option 2. 

The measures proposed to address the issue of non-consenting leaseholders are too unsatisfactory.  

We would have a narrow preference for Option 1 but with a significantly higher threshold.  

We invite consultees’ views as to any other options for setting the threshold of leaseholder support 

for conversion, other than Options 1 and 2, which strike an appropriate balance between the interests 

of those wishing to convert and nonconsenting leaseholders, and provide a mechanism for financing 

the freehold purchase. 

The issue of non-consenting leaseholders is unquestionably difficult but there appear to be 

considerable downsides under each option.  We are not certain that there is a satisfactory solution 

other than not to create that tension.   

Consultation Question 11. 

We provisionally propose that, where the freeholder refuses to consent to conversion, the 

leaseholders will need to follow the collective enfranchisement process to purchase the freehold in 

order to convert to commonhold. 

Do consultees agree? 

Yes 

Consultation Question 12. 

We provisionally propose that, to simplify the procedure for converting to commonhold, any consents 

given in support of the conversion should not automatically lapse after 12 months.  

Do consultees agree? 

No.  It would be prejudicial for a party to be bound indefinitely.    

We invite consultees’ views as to whether leaseholders should be able to withdraw their individual 

consent to conversion after the Claim Notice has been served, or whether leaseholders should be 

required to make a collective decision no longer to proceed with the conversion. 

Leaseholders should be free to change their position at any point in the process. 

Consultation Question 13.  

We provisionally propose that (in addition to the freeholder) it should be possible for leaseholders 

who are in the process of acquiring the freehold by collective enfranchisement, to apply to HM Land 

Registry to create a new commonhold.  

Do consultees agree?  

We do not understand the case to do this before the collective enfranchisement has been completed. 

We provisionally propose that, where a lender has consented to a conversion to commonhold on the 

condition that it will be granted new security over the commonhold unit after conversion, a deed of 



substituted security provided to HM Land Registry will act as sufficient evidence that this condition 

has been fulfilled. Do consultees agree? 

Yes 

Consultation Question 14.  

Where the freehold of the building is owned by the leaseholders collectively through a freehold 

management company (a “FMC”), we provisionally propose that the common parts of the building 

should be transferred to a new commonhold association as part of the process of conversion to 

commonhold (rather than the FMC changing its articles to become a commonhold association, where 

this is possible).  

Do consultees agree? 

Yes  

Consultation Question 15. 

We invite consultees’ views as to whether, taking into account our provisional proposals set out in 

questions 11 to 14, the conversion procedure would operate satisfactorily.  

We invite consultees’ view on what changes could be made to simplify the procedure and make it 

more cost-effective. 

Consultation Question 16. 

We provisionally propose that any new management structure needs to meet the following objectives: 

(1) Provide the ability to separate out the management of a variety of different interests within the 

same development, in particular by: 

(a) differentiating voting rights, so that those affected by a decision are entitled to participate in 

making that decision, and no one else is able to do so; and 

(b) allowing shared costs to be allocated in different ways to ensure that only those benefitting from 

a service pay for it. 

(2) Provide a framework which can be used to regulate the relationship between more than one 

building where there are shared areas, such as shared car parks or gardens. 

(3) Strike an appropriate balance between standardisation and flexibility. 

(4) Facilitate consumer protection to ensure that abuses that have arisen in the residential leasehold 

context cannot be transposed into commonhold. 

Do consultees agree? 

Are there any other objectives which should be added to the list above? 

It is essential that the structure is capable of being operated in a practical and cost effective way. 

Consultation Question 17.  

We provisionally propose that commonholds with sections (which are not individual corporate bodies) 

should be introduced as a management structure to make commonhold workable for more complex 

developments. 



Do consultees agree? 

The sectional approach is no more advantageous than the layered model.  The flying commonhold 

model is the most unsatisfactory. 

If consultees do not agree, do consultees prefer either the flying commonhold model or layered 

commonhold model? If so, how do consultees suggest addressing the issues with these models?  

Are consultees aware of any other options we should be considering? 

Consultation Question 18. 

We provisionally propose that it should be optional, rather than mandatory, for a section committee 

to be set up for each section in a commonhold.  

Do consultees agree?  

Yes.  Our experience suggests that it may be difficult to fill committees and it must be possible for 

decisions to be taken in cases where there is no committee. 

If consultees disagree, which powers do consultees think should be given compulsorily to those 

committees? 

Consultation Question 19.  

We invite consultees’ views as to whether delegation to section committees should be collateral or 

exclusive; whether this should vary for different powers; or whether it should be for each 

commonhold to decide. 

Collateral delegation would be more appropriate.    

Consultation Question 20.  

We invite consultees’ views as to whether:  

(1) directors should be able to revoke or alter the powers delegated to a section committee as they 

wish;  

(2) section committees affected by an alteration of delegated powers should be given the ability to 

apply to the Tribunal; or 

(3) the directors should have to apply to the Tribunal in order to alter or revoke a delegation. 

Section committees affected by an alteration of delegated powers should be given the ability to apply 

to the Tribunal 

Consultation Question 21.  

We provisionally propose that a new section should be able to be created by: 

(1) the developer, at the outset; and  

(2) the commonhold association at a later date.  

Do consultees agree?  

Yes 



If the commonhold association is allowed to create sections after it has been set up, we provisionally 

propose that this decision should be approved by special resolution, with the additional requirement 

that at least 75% of the total votes held by the unit owners who would be part of the new section 

must have been cast in favour of creating the section.  

Do consultees agree?  

Yes 

We provisionally propose that unit owners affected by the introduction of a new section should be 

given the option of applying to the Tribunal. 

Do consultees agree? 

Yes 

Consultation Question 22.  

We provisionally propose that qualifying criteria for sections should be introduced, so that sections 

can only be created to give separate classes of vote to:  

(1) residential and non-residential units;  

(2) non-residential units, which use their units for significantly different purposes;  

(3) different types of residential units (such as flats and terraced houses);  

(4) separate blocks in the same development; and  

(5) other premises falling within the commonhold which, in the interests of practicality and fairness, 

should form a separate section.  

Do consultees agree? Are there any other criteria which consultees feel should be added to the list? 

Sectional designation based upon the receipt of common services would appear to be a better method 

of identifying sections as that is where they ultimately share a common interest.  

Consultation Question 23. We provisionally propose that it should be possible for sections to consist 

of a single unit.  

Do consultees agree? 

Yes. 

Consultation Question 24.  

We provisionally propose that to combine two or more sections, a special resolution of the 

commonhold association should be required. Additionally, 75% of the votes cast by the unit owners 

in the sections that are to be combined must have been in favour.  

Do consultees agree?  

No.  It should be 75% of the total votes held. 

We provisionally propose that unit owners affected by sections being combined should be given the 

right to apply to the Tribunal as an additional protection.  

Do consultees agree?  



Yes 

We provisionally propose that there should be no criteria which must be met before two or more 

sections in a commonhold can be combined. 

Do consultees agree? 

No.  The sectional approach is based upon identified differences between stakeholders. For a sensible 

sectional approach, there should be a sufficient common interest between the sections. 

Consultation Question 25.  

We invite consultees’ views as to whether statutory development rights should apply automatically 

so as to avoid the need to reserve express rights in the CCS.  

We invite consultees’ views as to whether such statutory rights should be drawn widely to include all 

matters which are likely to apply in commonhold developments, including (but not limited to) the right 

to add land, to make consequential variations to commonhold contributions and voting rights, and 

rights of access.  

Interference with developer’s existing freedoms under the leasehold system whilst they are 

developing a site is likely to provide a disincentive for the adoption of commonhold.  We do not believe 

that the principal criticisms of the leasehold system relate to the period when developers are 

completing the development. 

Consultation Question 26.  

We provisionally propose that there should be no specific statutory provisions for the appointment of 

developers’ directors. Instead, a developer’s ability to appoint directors should depend on the number 

of units it retains.  

Do consultees agree?  

No. Interference with developer’s existing freedoms under the leasehold system whilst they are 

developing a site is likely to provide a disincentive for the adoption of commonhold.  We do not believe 

that the principal criticisms of the leasehold system relate to the period when developers are 

completing the development.  It would be usual for developers to control the management vehicle 

until the development has been completed and hen hand over to the dwelling holders.  We do not 

see the case to change this model. 

We provisionally propose that developers should be able to exercise all voting rights associated with 

the units of which they are the registered owners.  

Do consultees agree?  

Subject to our previous comments, yes. 

Consultation Question 27.  

Currently, the Commonhold Regulations place certain restrictions on a developer’s exercise of 

development rights:  

(1) the developer must not exercise rights in a way which would interfere unreasonably with unit 

owners’ enjoyment of their units or their ability to exercise rights granted by the CCS;  



(2) the developer may not remove land from the commonhold which forms part of a unit unless the 

owner of that unit provides written consent;  

(3) any damage caused to the commonhold land by the developer should be remedied as soon as 

reasonably practicable; and  

(4) the developer may not exercise development rights if the works for which the right was granted 

have been completed (excluding the developer’s right to market units).  

We invite consultees’ views as to whether any further restrictions should be introduced on the use of 

development rights: in particular, whether a time limit should be imposed on the exercise of these 

rights (and if so, what this time limit should be). 

The consultation paper overstates the extent to which a complex development can be clearly planned 

and implemented.  Imposing additional constraints on the developer will be a disincentive to the 

adoption of commonhold. 

Consultation Question 28.  

We provisionally propose that “anti-avoidance” provisions should be introduced to ensure that the 

developer does not attempt to secure a greater degree of control by:  

(1) taking powers of attorney from the purchasers (or seeking to control votes in any other way); or  

(2) attempting to control how unit owners vote by inserting terms in the purchase contracts. 

Do consultees agree?  

Yes but we do believe that there is a case for the developer to retain control so that anti-avoidance 

measures are not required. 

Consultation Question 29. 

We invite consultees’ views as to what advantages there are (if any) of the transitional period in the 

registration procedure for new commonhold developments. 

Consultation Question 30.  

We invite consultees’ views as to whether any requirements of company law (such as to make an 

annual confirmation statement, and to file accounts) should be relaxed for commonhold associations.  

No.  These are required in the case of FMC’s and are not considered to be onerous. 

Consultation Question 31.  

We invite consultees’ views as to whether there are particular difficulties in applying CVAs to 

commonhold associations.  

We invite consultees’ views as to whether the CVA procedure needs any adaptations to make it more 

relevant and effective in dealing with commonhold associations in financial difficulties. 

In theory insolvency procedures are available, but in the case of an FMC insolvency, it is rarely 

commercially viable to involve an insolvency practitioner to implement an insolvency procedure and 

we consider that the position of a commonhold association is unlikely to be materially different.  

Consultation Question 32.  



We provisionally propose that it should not be possible for creditors directly to petition for a 

commonhold association to be wound-up, and a liquidator appointed. Instead, a petition could lead 

to the court appointing a commonhold administrator, who would carry out the necessary duties.  

Do consultees agree?  

Yes but query whether there will be funding available for such an appointment to be made. 

We provisionally propose that a commonhold administrator should then be able to petition for the 

association to be wound-up only if the commonhold association is irretrievably insolvent.  

Do consultees agree?  

Yes. 

Consultation Question 33.  

We provisionally propose that the law should be clarified to ensure that there is a presumption that, 

on the insolvency of a commonhold association, a successor association should usually be appointed.  

Do consultees agree? 

Yes  

We invite consultees’ views as to whether there are circumstances in which it would not be 

appropriate for the court to appoint a successor association and, if so, what these circumstances are. 

We provisionally propose that the court should have discretion as to whether to impose conditions 

for a successor association to be appointed.  

Do consultees agree?  

We invite consultees’ views as to:  

(1) what conditions might be imposed; and  

(2) if the court’s discretion is to be structured, what factors the court should take into account. 

Consultation Question 34 

We provisionally propose that, if a liquidator is appointed to wind up a commonhold association, he 

or she should not be able to demand further contributions from the unit owners to reduce the level 

of indebtedness of the association.  

Do consultees agree? 

Yes.  

We provisionally propose that, if a liquidator is appointed to wind up a commonhold association, he 

or she should not be able to demand further contributions from the unit owners to make up for the 

shortfall in contributions from members who are bankrupt or from whom it is impossible to recover 

their contributions.  

Do consultees agree? 

Yes 

Consultation Question 35. 



We provisionally propose that it should be possible for the CCS to impose restrictionson the short-

term letting of units. 

Do consultees agree? 

Yes 

We invite consultees’ views as to how to ensure that any restriction on short-term letting does not 

prevent units being rented in the private or social rented sector. In particular: 

(1) in relation to the private rented sector, we invite views on whether any restriction imposed by a 

CCS should be confined to lettings made for less than six-months, or for any other specified period; 

(2) in relation to the social rented sector, we invite views on whether any restriction imposed by a CCS 

should not be able to apply to particular landlords, such as registered providers of social housing and 

housing associations, or whether there are other ways of ensuring that such lettings cannot be 

prohibited in the CCS. 

Short term lettings are a particular category of activity that in our experience causes difficulties in 

communities.  A change to a CSS should not be able to prejudice registered providers of social housing 

and housing associations from carrying out their activities in units they have acquired. 

Consultation Question 36.  

We provisionally propose that event fees should be prohibited within commonhold, except for any 

specific circumstances expressly permitted by statute.  

Do consultees agree?  

We invite consultees’ views as to whether an exception to the proposed prohibition on event fees 

should be made for specialist retirement properties within commonhold.  

We invite consultees’ views as to whether there are any other circumstances (apart from specialist 

retirement properties) in which event fees should be permitted within commonhold.  

Consultation Question 37.  

We invite consultees’ views as to whether any further restrictions should be put in place to limit which 

local rules may be added to the CCS. 

Consultation Question 38.  

We provisionally propose that a higher threshold for amending the CCS should be introduced, which 

may apply to some or all local rules.  

Do consultees agree?  

We invite consultees’ views as to:  

(1) what voting threshold should be required to amend local rules; 

(2) when there should be a right to apply to the Tribunal in relation to amendments of the CCS; and  

(3) whether the threshold should be the same for amending all local rules, or whether rules should be 

differentiated. If consultees are of the view that rules should be differentiated, we invite views as to 

how the threshold for introducing a rule in an area on which the CCS is currently silent should be 

determined. 



Consultation Question 39.  

We provisionally propose that the mandatory provisions of the CCS should be contained in the 

regulations, but not be reproduced in the CCS.  

Do consultees agree?  

No.  It would be helpful in practice for all those involved in administering a commonhold association 

to be able to refer to a single document, 

If so, we invite consultees’ views as to whether the directors of the commonhold association should 

be under a duty to provide copies of the most up-to-date standard provisions contained in the 

regulations, along with a copy of the CCS, to any new purchasers, and should provide copies of the 

updated standard provisions to all unit owners as and when changes are made. 

Consultation Question 40.  

Should our provisional proposals to introduce sections be implemented, we provisionally propose that 

it should be possible to add schedules to the CCS, where the rights and obligations applying to a 

specific section can be collated. 

Do consultees agree? 

Yes 

Consultation Question 41 

We invite consultees’ views as to whether there are any new terms, other than those we have asked 

about in this Consultation Paper, which should be added to the prescribed terms of the CCS (that is, 

rules which should apply to every commonhold, rather than local rules which can optionally be 

adopted by individual commonholds). 

Consultation Question 42.  

We provisionally propose that the procedure for the election of directors of a commonhold should be 

simplified, so that the prescribed articles of association provide that directors should be elected at a 

general meeting, and also may be coopted by the existing directors.  

Do consultees agree? 

Yes 

Consultation Question 43.  

We provisionally propose that, if a commonhold association cannot find members able and willing to 

serve as directors, and is also unwilling to appoint professional directors, any member of the 

association should be able to apply to a court or tribunal for professional directors to be appointed, 

who would then be paid by the association.  

Do consultees agree?  

Yes.  We would go further an extend that power to say the managing agent who may be left in a 

position where they have no-one from who to take instructions. 

We provisionally propose that, if members should be able to make such an application, then someone 

with a mortgage or other charge over a unit should also be able to do so.  



Do consultees agree?  

Yes 

We provisionally propose that, if it should be possible for an application to appoint directors to be 

made, it should be heard by the First-tier Tribunal (Property Chamber) (in Wales, the Residential 

Property Tribunal).  

Do consultees agree? 

Yes 

Consultation Question 44.  

We invite consultees’ views as to whether a problem is likely to arise whereby a single investor, or a 

group of investors, who own a majority of units, run a block in their own interests in order to “squeeze 

out” other owners.  

If it is felt that problems are likely to arise, then we invite consultees’ views as to the following:  

(1) whether the concept of “persistent failure to comply with the CCS in some material respect”, offers 

a satisfactory basis upon which a court or tribunal could intervene on an application by a unit owner;  

Yes 

(2) whether such applications should be made to the court or the Tribunal;  

Tribunal 

(3) whether, the court or Tribunal should have the power to appoint directors, and to make the 

supplementary orders set out in paragraph 9.48 above, should they be required;  

Yes 

(4) whether it would be necessary for the court or tribunal to exercise continuing supervision over the 

directors who were appointed; and  

Yes 

(5) whether other solutions could be used to address the difficulty. 

Consultation Question 45.  

We seek consultees’ views on whether their experience with other leaseholder-controlled companies 

(Freehold Management Companies, Residents’ Management Companies and right to manage 

companies) leads them to believe that provisions for proxy voting may be abused, and, if so, in what 

way or ways.  

We do not have experience of this being an issue. 

We further seek consultees’ views on whether any such abuses could be prevented or mitigated by:  

(1) a restriction on the number of proxy votes that any individual might hold; or 

(2) some other device (please specify). 

We don’t think a proxy limit is necessary. 



Consultation Question 46.  

We provisionally propose that legislation should deem that the commonhold association has an 

insurable interest in the parts of the building which are owned by the unit owners. 

Do consultees agree?  

Yes 

We provisionally propose that legislation should require the commonhold association to reinstate or 

rebuild (as appropriate) the whole of a horizontally-divided building – including the parts owned by 

the unit owners – in order to satisfy the indemnity principle within insurance law.  

Do consultees agree?  

Yes 

We invite consultees’ views as to whether any other legal difficulties would arise in arranging buildings 

insurance for commonholds which have not been addressed by these proposals. 

Consultation Question 47.  

We provisionally propose that the CCS should be amended so as to require that either a copy of the 

buildings policy and schedule, or sufficient details of it, should be supplied to all unit owners on or 

before they acquire a unit, and whenever the terms of the policy change. 

Do consultees agree?  

Yes 

We provisionally propose that the commonhold association should confirm to unit owners and their 

mortgage lenders that the insurance is in existence on an annual basis, and when reasonably required 

at other times.  

Do consultees agree? 

Yes 

Consultation Question 48.  

We invite consultees’ views as to whether public liability insurance (that is, insurance against liability 

as an occupier and also as a property owner) is likely to be generally available for commonhold 

associations.  

If it is generally available, we provisionally propose that details of minimum cover, permissible 

exclusions and excesses, and so on, should be prescribed in regulations to be made by the Secretary 

of State. 

Do consultees agree? 

Yes 

Consultation Question 49 

We provisionally propose that the commonhold community statement should contain an express 

power for the commonhold association to take out directors’ and officers’ insurance.  

Do consultees agree? 



Yes 

Consultation Question 50.  

We provisionally propose that the provisions in the prescribed commonhold community statement 

requiring the repair of the common parts should be extended to require also “renewals”; that is, the 

replacement of “like with like” if something should be beyond economic repair.  

Do consultees agree?  

Yes 

We provisionally propose that the installation of adequate thermal insulation should be deemed to 

be a repair.  

Do consultees agree?  

No but the CCS should permit investment in the premises such as this as well as maintenance of what 

is already there.   

We provisionally propose that it should be possible for the repairing obligations required by the CCS 

to be supplemented by a local rule requiring a higher standard of repair, if appropriate.  

Do consultees agree?  

Yes 

We provisionally propose that, with horizontally-divided buildings (so including all flats), matters 

relating to the internal repair of units should be left to local rules.  

Do consultees agree?  

No.  It is important that unit holders have an obligation to keep their property clean and in good repair 

to prevent nuisances from occurring.  We don’t see the justification to leave that to local rules. 

We provisionally propose that with vertically-divided buildings (that is, all houses, whether detached, 

semi-detached or terraced) all matters relating to repair (whether internal or external) of the units 

should be left to local rules. 

Do consultees agree? 

No.  It is important that unit holders have an obligation to keep their property clean and in good repair 

to prevent nuisances from occurring.  We don’t see the justification to leave that to local rules. 

 

Consultation Question 51.  

We invite consultees’ views as to whether rights of entry are best left to local rules, or whether rights 

of entry should be prescribed.  

Rights of entry should be prescribed as they are vital to health and safety risk mitigation. 

If rights of entry are prescribed, we invite consultees’ views as to whether it is necessary to make a 

distinction between different types of buildings.  

No need for distinction. 



If it is necessary to distinguish between different types of building, we invite consultees’ views as to:  

(1) whether the distinction should be between those that are horizontally-divided, and those that are 

vertically-divided; and  

(2) if some other distinction is more appropriate, what that should be.  

We invite consultees’ views as to what, in each case, the appropriate rights of entry would be. 

Consultation Question 52.  

We provisionally propose that the commonhold community statement should be amended to provide 

that alterations to the common parts which are incidental to internal alterations made by a unit owner 

to his or her own unit should not require the consent of the members by an ordinary resolution.  

Do consultees agree? 

No.  There is a potential for the introduction of avoidable health and safety/fire risks from a relaxation 

of this type.  

We provisionally propose that the giving of consent to such proposals should be delegated to the 

directors.  

Do consultees agree?  

Yes 

We invite consultees’ views as to whether:  

(1) “minor alterations to the common parts” should be defined as we have outlined at paragraph 9.137 

above; or  

(2) some other criterion could be adopted to distinguish minor alterations from those which should 

continue to require the consent of an ordinary resolution by the members. 

Consent should be required with a right to apply to the Tribunal if there is an allegation of cnsent being 

unreasonably withheld. 

Consultation Question 53.  

We invite consultees’ views as to whether existing long-term contracts have been a problem which 

leaseholders have encountered.  

If they have, then we further invite leaseholders to let us have examples.  

Consultation Question 54.  

We provisionally propose that commonhold associations should be given the right, within a set period 

from the date when the unit owners take effective control of the commonhold association, to cancel 

contracts which were entered into by the association before that date. (It would be necessary to 

define these terms so as to exclude the scenario where the units were “sold” to associates of the 

developer).  

Do consultees agree?  

No.  



We provisionally propose that a “long-term contract” should be defined as a contract which must run 

for more than 12 months.  

Do consultees agree?  

Yes. 

If not, what longer or shorter period would be appropriate?  

We provisionally propose that a commonhold association should have to exercise this right within six 

months from the commonhold coming under the effective control of the unit owners (being actual 

“arms-length” purchasers of the units).  

Do consultees agree? If not, what longer or shorter period would be appropriate? 

Consultation Question 55.  

We invite consultees’ views as to the difficulties that can arise when the long-term contract includes 

the hire of equipment which remains the property of the contractor and which they have reserved the 

right to remove if the contract should be terminated. We would appreciate any examples of contracts 

involving the hire of equipment, or of long-term contracts generally, that consultees are able to 

provide. 

Consultation Question 56.  

We provisionally propose that the proposed contributions to shared costs should require the approval 

of the members of the commonhold association. This approval would generally be given by a 

resolution passed in a general meeting, though it could be passed by the written procedure.  

Do consultees agree? 

No.  It is uncertain what is to happen if the budget is repeatedly rejected. 

 We provisionally propose that this approval should be given by an ordinary resolution (over 50% 

majority), rather than by a special resolution (at least 75% majority).  

Do consultees agree?  

Yes 

We invite consultees’ views as to the suggestion that if the proposed level of contributions failed to 

secure approval, the level of contributions required in the previous financial year should continue to 

apply. 

This should only be temporary until there is approval but the face this needs to be considered as an 

option suggests that it is expected that the annual approval exercise is likely to generate conflict.  

We invite consultees’ alternative proposals to address the issue of what should happen if the directors’ 

proposed level of commonhold contributions fail to obtain approval. 

Application to the Tribunal to approve it. 

Consultation Question 57.  

We provisionally propose that it should be possible for the CCS to include, as a local rule, an index-

linked “cap” on the amount of expenditure which could be incurred on the cost of improvements. 



Do consultees agree?  

Yes. 

We provisionally propose that it should be possible for the CCS to include, as a local rule, an index-

linked “cap” on the amount of expenditure which could be incurred annually on the cost of “enhanced 

services”, as described in paragraph 10.40(1).  

Do consultees agree?  

Yes 

We provisionally propose that if a CCS contained such a “cap”, then it could be removed only with the 

unanimous consent of the unit owners, or with the support of 80% of the available votes, and the 

approval of the Tribunal. 

Do consultees agree?  

Yes. 

We provisionally propose that any application by a unit owner to challenge proposed expenditure 

should be made before it was incurred, and expenditure should not be open to challenge later. 

Do consultees agree? 

No.  A budget is only an estimate.  The actual expenditure position may be very different. 

Consultation Question 58.  

We provisionally propose that it should be compulsory for a commonhold association to have some 

form of reserve fund.  

Do consultees agree?  

Yes 

We provisionally propose that the scheme for the financing of the commonhold should continue to 

distinguish between contributions for shared (current) expenditure, and contributions to the reserve 

fund or funds.  

Do consultees agree?  

Yes 

We provisionally propose that no minimum annual contribution towards the reserve fund should be 

specified.  

Do consultees agree?  

Yes 

We invite consultees who do not agree to suggest how a requirement for minimum contributions 

might operate.  

We provisionally propose that the directors of commonhold associations should be able to set up such 

designated reserve funds as they see fit.  

Do consultees agree?  



Yes, subject to reasonableness. 

We provisionally propose that it should also be possible for the members of a commonhold association 

to require, by ordinary resolution, that a designated reserve fund or funds should be set up. Do 

consultees agree?  

No. 

We provisionally propose that designated reserve funds should be protected from enforcement action 

by creditors, unless their claim relates to the specific purpose for which the designated reserve fund 

was set up.  

Do consultees agree?  

No, we do not understand the basis for differentiating between this and commonhold contributions. 

We provisionally propose that designated reserve funds should continue to receive equivalent 

protection if the commonhold association should be subject to insolvency proceedings.  

Do consultees agree?  

No, we do not understand the basis for differentiating between this and commonhold contributions 

We provisionally propose that it should be possible to change the designation of a designated reserve 

fund only by a resolution supported by 80% of the members, and with the approval of the Tribunal.  

Do consultees agree? 

Yes 

We invite consultees’ views as to whether the directors (or the members in a general meeting) should 

be able to “borrow” from a reserve fund in order to meet a shortfall in meeting other expenditure, 

and, if so, what safeguards, if any, would be appropriate.  

Yes.  Without this facility, cash flow may be difficult for the commonhold association and that may 

impact on its ability to deliver on its commitments. 

We provisionally propose that the proposed annual contributions to the reserve fund or funds should 

be approved by the members in the same way as the contributions to current expenditure, and, if 

possible, at the same time.  

Do consultees agree? 

See our comments on approval of the annual contributions 

Consultation Question 59.  

We provisionally propose that it should be possible to allocate to individual units within a 

commonhold different percentages that it must contribute towards different “heads” of cost. 

Do consultees agree?  

Yes 

We invite consultees’ views as to whether each commonhold should have total flexibility in how 

different costs are allocated, or whether there should be any limitations on their ability to do so. 

Qualified by reasonableness 



Consultation Question 60.  

We provisionally propose to retain the possibility of varying the percentage of expenditure allocated 

to each unit, by amending the CCS by special resolution. Such amendments would remain subject to 

a unit owner’s right not to have a significantly disproportionate amount of the contributions to shared 

costs, or the reserve funds, allocated to his or her unit.  

Do consultees agree?  

Yes 

We invite consultees’ views as to whether: 

(1) it is likely to be fair and workable to consider any proposed variations to contributions to shared 

costs, and the reserve funds, on the basis that the originally allocated percentage was fair; and  

(2) safeguards need apply only if the allocated percentage is altered. 10.102 We invite consultees’ 

views as to whether internal floor area would offer a satisfactory default basis on which to allocate 

financial contributions in purely residential commonholds.  

We invite consultees’ views as to whether internal floor area would offer a satisfactory default basis 

on which to allocate financial contributions in commonholds which include (a) commercial and 

residential units and (b) commercial units of different kinds. If not, we invite views on alternative 

methods 

Consultation Question 61.  

We provisionally propose that the current scheme for the issue of a Commonhold Unit Information 

Certificate (“CUIC”) on the sale of a unit should in its essentials be retained.  

Do consultees agree?  

We invite consultees’ views as to whether the possibility of further contributions (emergency 

contributions, or contributions to the reserve fund or funds) falling due after the issue of a CUIC is 

likely to present practical problems to conveyancers.  

We provisionally propose that, once a CUIC has been issued, an incoming unit owner should not be 

liable for further contributions which fall due, unless the commonhold association or its agent has 

notified the current owner’s conveyancers of the further liabilities. 

Do consultees agree?  

No, it should be incumbent on the current owner to advise of those. 

We provisionally propose that the maximum fee for a commonhold association to issue a CUIC should 

be set by regulation, and kept under review.  

Do consultees agree?  

No but it should be reasonable. 

We invite consultees’ views as to whether the lack of any sanction or convenient remedy for the failure 

on the part of the commonhold association to issue a Commonhold Unit Information Certificate within 

the prescribed 14-day period is likely to cause problems in practice.  

We further invite consultees’ views on how best this may be resolved.  



We invite consultees’ views as to whether a Commonhold Unit Information Certificate should be 

conclusive once issued; or whether it should be possible for it to be amended if an error is spotted 

after it has been issued.  

Provided that amendment is made before the transaction has completed. 

We further invite consultees’ views on what problems would arise in practice if a Commonhold Unit 

Information Certificate could be amended; and on how these might be addressed. 

Consultation Question 62.  

We invite consultees’ views as to whether the need for unit owners to obtain the consent of their 

mortgage lender to support the commonhold association granting a fixed or floating charge is likely 

to be a significant difficulty in raising emergency funding.  

We are sceptical about the ability of a commonhold association to obtain secured funding. 

If consultees consider that there might be difficulties, we invite views on what measures could be put 

in place to alleviate these difficulties, including whether the Tribunal should be able to override a 

mortgage lender’s refusal to give consent. 

Consultation Question 63.  

We provisionally propose that express provision should be made for a commonhold association to 

grant a floating charge. 

Do consultees agree?  

We are sceptical about the ability of a commonhold association to obtain secured funding. 

We provisionally propose that a charge over the common parts or a floating charge should only be 

able to be granted when either:  

(1) The unit owners unanimously consent to the charge: or 

(2) 80% of the unit owners consent to the charge, and approval is obtained from the First-tier Tribunal 

(Property Chamber) or the Residential Property Tribunal Wales.  

Do consultees agree? 

We are sceptical about the ability of a commonhold association to obtain secured funding. 

Consultation Question 64.  

We provisionally propose that it should be possible for a commonhold association (having obtained 

the requisite consent) to grant a charge over part of the common parts. Where such a charge is 

granted, the part of the common parts so charged may be registered with a separate title number.  

Do consultees agree? 

We are sceptical about the ability of a commonhold association to obtain secured funding. 

Consultation Question 65.  

We provisionally propose making an exception to the prohibition on residential leases over seven 

years, and leases granted at a premium, for shared ownership leases which contain the fundamental 

clauses prescribed by Homes England in England or the Welsh Government in Wales.  



Do consultees agree? 

Yes 

Consultation Question 66.  

We provisionally propose that in new commonhold developments, the model shared ownership lease 

should require the shared ownership leaseholder to comply with all terms of the CCS.  

Do consultees agree?  

Yes 

We provisionally propose that shared ownership leaseholders in new commonhold developments 

should be able to exercise all the votes of the commonhold association in place of the shared 

ownership provider, apart from a decision to terminate, which should be exercised jointly with the 

provider.  

Do consultees agree?  

Yes 

We provisionally propose that shared ownership leaseholders in new commonhold developments 

should not have the same statutory rights as other leaseholders to challenge service charge costs or 

to be consulted on works and contracts exceeding a certain amount.  

Do consultees agree? 

No.  They are likely to be the party ultimately liable.  

We provisionally propose that, in new commonhold developments, on purchasing 100% of the value 

of the commonhold unit, the shared ownership leaseholder should be transferred the commonhold 

title of the unit and should become a member of the commonhold association.  

Do consultees agree? 

Yes 

Consultation Question 67.  

We provisionally propose that in a building which has converted to commonhold, the shared 

ownership provider should have voting rights in the commonhold association. Delegation of voting 

rights to the shared owner will be possible on a voluntary basis, but not mandatory.  

Do consultees agree? 

Yes   

We provisionally propose that, in a building which has converted to commonhold, the staircasing 

provisions of any existing shared ownership leases should continue to operate in the same way. On 

staircasing to 100%, the shared owner will therefore remain a leaseholder.  

Do consultees agree? 

Yes but there should be the option of converting at that point  



We provisionally propose that after having staircased to 100% of the value of the leasehold flat, the 

shared ownership leaseholder should have a statutory right to purchase the commonhold unit and 

become a member of the commonhold association.  

Do consultees agree? 

Yes 

Consultation Question 68.  

We invite consultees’ views as to whether an exception to the ban on residential leases over seven 

years is needed to accommodate better community land trusts and co-operatives within the 

commonhold model. 

Consultation Question 69.  

Aside from shared ownership leases, community land trusts and housing cooperatives, are consultees 

aware of any other forms of affordable housing which it is not possible, or would be difficult, to 

accommodate in the current commonhold system? 

Consultation Question 70.  

We provisionally propose that an exception to the prohibition on residential leases of over seven years 

or granted at a premium should be made for lease-based home purchase plans regulated by the 

Financial Conduct Authority.  

Do consultees agree? 

Consultation Question 71.  

We provisionally propose that customers of lease-based home purchase plans in new commonhold 

developments should not have the same statutory rights as other leaseholders to challenge service 

charge costs or to be consulted on works and contracts exceeding a certain amount.  

Do consultees agree? 

Consultation Question 72.  

We ask consultees for their views and experience of how the relationship between a bank and a 

customer who is purchasing property through a lease-based home purchase plan is, or can be, 

preserved following a collective enfranchisement. 

Consultation Question 73.  

We provisionally propose that the commonhold association should not be able to prevent a unit owner 

or tenant from pursuing direct legal action against another unit owner or tenant. Instead, the 

association should have the right to notify the unit owner or tenant that it reasonably considers the 

claim to be frivolous, vexatious or trivial or that the matter complained of is not a breach of the CCS.  

Do consultees agree? 

Yes 

Consultation Question 74.  



We provisionally propose that a failure to use the forms which accompany the commonhold dispute 

resolution procedure, or forms to the same effect, should not automatically prevent a claim from 

progressing.  

Do consultees agree? 

Yes 

Consultation Question 75.  

We provisionally propose that referral to an ombudsman should not be a mandatory part of 

commonhold’s dispute resolution procedure. Instead, it could be used on an optional basis, instead 

of, or alongside, other forms of alternative dispute resolution.  

Do consultees agree? 

Yes  

We provisionally propose that membership of an approved ombudsman scheme should no longer be 

a requirement for commonhold associations, and that, instead, commonhold associations should be 

able to decide whether or not to become a member of an ombudsman scheme. 

Do consultees agree? 

Yes. 

Consultation Question 76.  

We provisionally propose that, where the dispute resolution procedure has not been followed, any 

court or tribunal, which subsequently considers the dispute, should have full discretion to disregard 

the non-compliance, or to order the parties to take any steps it considers appropriate, in accordance 

with its general case management powers. 

Do consultees agree? 

Yes 

Consultation Question 77.  

We invite consultees’ views as to whether the current commonhold dispute resolution procedure 

should be transferred to a pre-action protocol. 

Consultation Question 78.  

We provisionally propose that the jurisdiction of the First-tier Tribunal (Property Chamber) in England 

and the Residential Property Tribunal Wales should be extended to cover disputes arising within a 

commonhold.  

Do consultees agree? 

Yes 

Consultation Question 79.  

We invite consultees’ views as to whether the prescribed CCS should include a provision that, where 

a unit owner or tenant breaches the rules of the CCS, the unit owner, or tenant, should be required to 



indemnify the other unit owners and the commonhold association for any losses they reasonably incur 

as a result of the breach 

Consultation Question 80.  

Elsewhere in this Consultation Paper we provisionally propose that it should be possible for a unit 

owner (or owners) to apply to the First-tier Tribunal (Property Chamber) in England or the Residential 

Property Tribunal Wales to challenge a decision of the commonhold association in the following 

circumstances:  

(1) Where the commonhold association approves a budget, which will result in costs above a threshold 

(set in the CCS) being incurred on works or enhanced services;  

(2) Where the minority are outvoted on a decision to vary the local rules of the CCS; 

(3) If the directors of the association delegate powers to a committee which has been set up to 

represent a section of the commonhold, and the unit owners in the section wish to prevent the 

directors revoking or amending these powers;  

(4) Where the unit owner, or owners, are opposed to the introduction of a new section or the 

combination of two or more sections.  

We invite consultees’ views as to whether there are any other circumstances in which it would be 

appropriate to provide a unit owner (or owners) with a right to challenge a decision taken by the 

commonhold association. 

Consultation Question 81.  

We invite consultees’ views as to the extent to which the following factors should be taken into 

account by the First-tier Tribunal (Property Chamber) and the Residential Property Tribunal Wales 

when deciding whether or not to grant a remedy to a unit owner who challenges a decision taken by 

the commonhold association: 

(1) Whether or not the unit owner(s) making the application voted against the decision complained 

of, or had a good reason for not doing so.  

(2) Whether the decision complained of needs to have a particular impact on the unit owner (or 

owners) and if so, what degree of impact. 

(3) The reason behind the decision taken by the commonhold association, for example, whether the 

decision is in the best interests of the commonhold and/or is proportionate to the impact on the unit 

owner in question.  

We also invite consultees’ views on whether the same factors would be relevant in all of the 

circumstances set out in Consultation Question 80 where a unit owner may have the right to apply to 

the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal (Wales). 

Consultation Question 82.  

We provisionally propose that on an application by a unit owner challenging a decision of the 

commonhold association, the First-tier Tribunal (Property Chamber) or the Residential Property 

Tribunal (Wales) should be able to allow the decision to stand or annul the decision. If the First-tier 

Tribunal (Property Chamber) or the Residential Property Tribunal (Wales) allows the decision to stand, 

we propose that the Tribunal should be able to attach conditions to its decision.  



Do consultees agree? 

Consultation Question 83.  

We invite consultees’ views as to whether the commonhold association should be provided with 

enhanced powers to address non-financial breaches of the CCS.  

If so, what should these powers be?  

Consultation Question 84 

We provisionally propose that a statutory cap should be introduced on the rate of interest which may 

be charged by the commonhold association on late payments of commonhold contributions.  

Do consultees agree? 

Consultation Question 85.  

We provisionally propose that a commonhold association should have an automatic statutory charge 

over commonhold units for the payment of commonhold costs.  

Do consultees agree?  

Yes 

We provisionally propose that if the commonhold association has an automatic statutory charge over 

commonhold units for the payment of commonhold contributions, this charge should take priority 

over all other charges (such as a mortgage over the property). 

Do consultees agree? 

Yes 

Consultation Question 86.  

We provisionally propose that, before taking action to enforce a charge over a commonhold unit, the 

commonhold association should be required to follow a preaction protocol. We envisage that the 

protocol will require the association to provide prescribed information to the defaulting unit owner 

and make reasonable attempts to agree a repayment plan.  

Do consultees agree?  

Yes 

We invite consultees’ views as to what steps the association should be required to take as part of this 

protocol.  

We provisionally propose that where the commonhold association wishes to enforce a charge over a 

commonhold unit by selling the unit, it should always be necessary for the association to apply to 

court for an order for sale.  

Do consultees agree?  

Yes 

We provisionally propose that the court should only be able to order the sale of a unit where the 

amount owing to the commonhold association exceeds a certain amount. 



Do consultees agree?  

Yes, provide that amount is reasonable 

We invite consultees’ views as to what this amount should be and on what factors the court should 

take into account when deciding whether to order the sale of a unit. 

We provisionally propose that where the sale of a unit is ordered, the court should appoint a receiver 

to sell the unit and distribute the proceeds of sale.  

Do consultees agree? 

No, the association ought to be able to control this.  

We provisionally propose that where a receiver is appointed to sell a commonhold unit, the receiver 

should distribute the proceeds of sale in the following way.  

(1) The receiver should be paid his or her costs of arranging the sale of the property. 

(2) The commonhold association should be repaid any outstanding amounts of commonhold 

contributions, plus any interest and costs awarded by the court.  

(3) Any other party who has an interest secured against the unit, such as a mortgage lender, should 

be repaid.  

(4) Any remaining amount should then be returned to the defaulting unit owner.  

Do consultees agree?  

We provisionally propose that any tenancies granted out of a unit should continue to exist following 

an order for sale.  

Do consultees agree? 

Consultation Question 87.  

We provisionally propose that voluntary termination of a commonhold should be possible with either:  

(1) unanimous support; or  

(2) the support of 80% of the available votes plus the approval of the court.  

Do consultees agree?  

We provisionally propose that on an application for voluntary termination the court should have 

discretion to decide whether to allow the voluntary termination to take place, as well as the terms on 

which it may do so.  

Do consultees agree?  

If the court has discretion as to whether to allow voluntary termination, We invite consultees’ views 

as to the following issues: 

(1) whether it would be useful to include factors to guide the court’s discretion;  

(2) whether the factors mentioned in paragraph 15.52 should be taken into account; 



(3) whether the court should be directed to consider the amount of support there is for voluntary 

termination over and above the 80% required; and  

(4) whether others should also be included.  

We invite consultees’ views as to whether increasing the role of the court would sufficiently address 

the issue of the final terms of the termination statement not being acceptable to those who supported 

the termination resolution.  

We provisionally propose that an application for voluntary termination should be heard by the court 

(rather than by the First-tier Tribunal (Property Chamber), or in Wales the Residential Property 

Tribunal Wales).  

Do consultees agree? 

Consultation Question 88.  

We provisionally propose that where a commonhold is divided into sections, any vote on voluntary 

termination would need to be taken in sections, and whether it was unanimous or received at least 

80% support would have to be determined by section.  

Do consultees agree?  

Where a commonhold is not divided into sections, we provisionally propose that it should be possible 

for part of the commonhold to be reconstituted following voluntary termination.  

Do consultees agree?  

We provisionally propose that reconstitution should require 100% support of the unit owners in the 

part to be reconstituted, or at least 80% support and an application to the court.  

Do consultees agree? 

Consultation Question 89.  

We provisionally propose that if any statute provides that a landlord should be entitled to recover 

possession of a property if he or she can prove an intention to demolish or reconstruct the building, 

such a requirement should also be satisfied if it can be proved that the commonhold association has 

that intention.  

Do consultees agree?  

We invite consultees’ views as to what further provision, if any, should be made to address the 

position of tenants on voluntary termination of the commonhold. 

Consultation Question 90.  

We provisionally propose that it should be clarified that mortgage lenders and other secured lenders 

will retain their secured interest in the commonhold units until the commonhold in its entirety is sold.  

Do consultees agree?  

We provisionally propose that mortgage lenders and other secured lenders should automatically have 

legal standing to make applications to the court during the termination process with a view to 

protecting their interests.  

Do consultees agree?  



We provisionally propose that it should be made clear that, if a unit is subject to negative equity, any 

shortfall should be met personally by the owner of the unit, and should not be covered by other unit 

owners.  

Do consultees agree?  

We invite consultees’ views as to any other ways in which the interests of mortgage lenders and other 

secured lenders may require protection on the voluntary termination of a commonhold. 

Consultation Question 91.  

We provisionally propose that the CCS should not be required to specify the share of the proceeds of 

termination that each unit owner is to receive on termination.  

Do consultees agree?  

We provisionally propose that it should be possible for the unit owners to specify the share of the 

proceeds of termination that each unit owner is to receive on termination (or some method of 

ascertaining it) in the CCS.  

Do consultees agree?  

We provisionally propose that the power to decide an application to disapply a provision in the CCS 

which determines the distribution of proceeds of sale on termination should lie with the Tribunal.  

Do consultees agree?  

We invite consultees’ views as to whether: 

(1) guidance should be provided to the court or Tribunal as to how it should exercise its discretion; 

and 

(2) if guidance should be provided, what factors the court or Tribunal should take into account.  

We invite consultees’ views as to whether:  

(1) the existing rules of the Insolvency Court would be adequate to deal with valuation issues which 

arise on the voluntary termination of a commonhold, or need to be supplemented by Commonhold 

Insolvency Rules;  

(2) all issues involving the valuation of commonhold units on termination should be referred to the 

Tribunal (and, if so, whether that would cause any unnecessary delays);  

(3) if valuation issues are referred to the Tribunal, the Tribunal should be able to appoint a single 

valuer.  

We provisionally propose that, if a commonhold is substantially destroyed, but remains solvent, for 

the purposes of the termination statement, the units should be valued on the basis of the best 

estimate that can be made of their pre-damage value.  

Do consultees agree?  

We invite consultees’ views as to any other issues that might occur in the valuation of units if all or 

some of them have been partly or entirely destroyed. We also invite any suggested solutions. 

Consultation Question 92.  



We provisionally propose that if the process of voluntary termination should begin, but it should 

subsequently turn out that the commonhold is in fact insolvent, the same protections should be given 

to the assets of the individual unit owners as would have applied if the process had begun as an 

involuntary insolvency.  

Do consultees agree?  

We invite consultees’ views as to whether the value of the individual units should be preserved for 

the unit owners if the commonhold is substantially destroyed; and, if so, how this can be achieved. 

Consultation Question 93.  

We invite consultees’ views as to whether, and how, any aspects of our provisional proposals to 

reform the law of commonhold will affect the position of existing owners of commonhold units, either 

positively or negatively. 

Consultation Question 94 

What advantages do you think commonhold could offer over leasehold? 

Consultation Question 95.  

We ask consultees to provide us with information about the time spent in reading through and 

considering the terms of leases of residential flats: 

(1) when acting for a prospective purchaser;  

(2) when acting for a prospective purchaser and mortgage lender;  

(3) when acting for a mortgage lender on a re-mortgage;  

(4) when some dispute arises within a leasehold block of flats as to responsibility for repairs and 

maintenance, calculation of the service charge, and similar disputes.  

In each case we also invite consultees to give us some idea of the cost that would thereby be incurred 

to the client.  

We further invite their views as to whether time is likely to be saved in reading through and 

considering the terms of the parts of the CCS which may be varied.  

We invite consultees to share with us their experience of commonhold-type arrangements in other 

countries. Is there scope for savings of time to be made? If so, what would be the estimated time 

saved on a typical transaction? 

Consultation Question 96.  

We ask consultees to provide us with information about the prevalence of, and costs incurred in, 

disputes caused by the terms of one or more residential leases being inconsistent with the terms of 

another lease (or other leases) within a building or development. We further invite their views as to 

whether our provisional proposals for commonhold will reduce the scope for costs to be incurred in 

interpreting a commonhold community statement. 

Consultation Question 97.  

We ask consultees to provide us with information about the sort of difficulties that can arise owing to 

the difficulty in varying and updating the terms of leases:  



(1) if the leases are varied as a conveyancing transaction which does not give rise to a dispute;7 and  

(2) if the leases are varied as a result of an application to the Tribunal (whether the application was 

made because it was contested, or because it was the most convenient way of implementing the 

variation).  

If you have figures – whether they relate to the costs incurred, or the amount of time spent – then 

please let us have them.  

We further invite consultees’ views as to whether our proposals regarding the amendment of local 

rules by resolution of the commonhold association will reduce the costs which are incurred, when 

compared with the costs incurred under (1) or (2) above. 

Consultation Question 98.  

We invite consultees to provide us with information about costs generated by service charge disputes. 

We further invite their views as to whether, and by how much, our provisional proposals for 

commonhold will reduce the incidence of disputes and the costs that will be incurred in equivalent 

disputes over contributions to shared costs. 

Consultation Question 99.  

We invite consultees to provide us with information about costs generated when forfeiture 

proceedings need to be used to enforce payment of service charges. We further invite their views as 

to whether our provisional proposals for commonhold will reduce the costs that will be incurred if a 

commonhold association needs to seek an order for sale. 

Consultation Question 100.  

We invite consultees’ views as to:  

(1) whether cases before tribunals are likely to prove more or less expensive than similar cases before 

courts; and  

(2) whether (apart from service charge disputes, which we have already addressed in Consultation 

Question 98) there appears to be more or less scope for disputes within commonholds which result in 

litigation, when compared with leasehold developments. 

Consultation Question 101.  

We are provisionally proposing several new grounds upon which it would be possible for someone to 

make an application to the Tribunal. We invite consultees’ views as to:  

(1) what they consider that the likely impact of these will be on the number of applications made to 

the Tribunals; and  

(2) whether any particular proposals are likely to result in a large number of new applications being 

made. Other costs and benefits  

Consultation Question 102.  

We invite the views of consultees as to how any other aspects of our provisional proposals for reform 

of commonhold will affect the position of future owners of commonhold units, either positively or 

negatively. 

Consultation Question 103.  



We ask consultees to provide us with any information that they may have of: 

(1) examples of planning agreements which are practicable under leasehold but which would not 

appear to be feasible under our reinvigorated model of commonhold; and  

(2) services within leasehold developments which are being provided at the residents’ expense, but 

which, if the development had been set up on a commonhold basis, would have been provided, if at 

all, at public expense. 

Consultation Question 104.  

We ask consultees to provide us with any evidence they have of management difficulties which may 

arise where a leaseholder-controlled company is the landlord of (or responsible for the management 

of) commercial units; and whether this has affected their rental or capital value 

Consultation Question 105.  

Which of the following statements best reflects your views on the provisional proposals in this 

Consultation Paper?  

(1) If these proposals are adopted, then developers will be willing to use commonhold for a substantial 

number of developments.  

(2) Even if these proposals are adopted, developers will not be willing to use commonhold unless 

Government introduces financial incentives for them to do so, either directly by offering financial 

incentives for the developers, or indirectly, by offering incentives for purchasers of commonhold units.  

(3) Even if these proposals are adopted, and financial incentives are given, developers will not use 

commonhold for developments unless they are prohibited from selling flats on a leasehold basis and 

they are thus forced to use commonhold. 

Consultation Question 106 

We invite consultees’ views as to: 

(1) what issues prevent the uptake of commonhold; and  

(2) what could or should be done to promote the adoption of commonhold. 16.49 We invite 

consultees’ views as to the extent to which the suggestions for the invigoration of commonhold set 

out in paragraph 16.47 above, and any other suggestions that they may make, are likely to result in 

commonhold being used instead of leasehold 

Consultation Question 107.  

We invite consultees’ views as to whether a reformed commonhold regime should treat particular 

issues differently in England and in Wales. Consultees are welcome to share their views as to this point 

here, or in response to questions which we ask throughout the Consultation Paper about particular 

issues. 
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Dear Sir/Madam,  
 
Reinvigorating commonhold: the alternative to leasehold ownership  
 
Thank you for the opportunity to respond to the above consultation.  The Residential 
Landlords Association (RLA) are very grateful for the opportunity to highlight their views as 
an organisation in relation to the Law Commission’s consultation on: Leasehold home 
ownership: buying your freehold or extending your lease.  
 
It is acknowledged that this is a very robust consultation, which considers many proposals 
and that the Law Commission recognise that many organisations will not complete all 
questions.  Accordingly, we have decided to concentrate on the questions, which we 
believe have the most impact on our members. It should not be assumed that we either 
support or disagree with any measures that we have omitted from the consultation exercise. 
 
That said, we recognise that the consultation has strong relevance to our members. 
According to the English Housing Survey and Census 2011, the total number of leasehold 
dwellings was 4.1m with 1.664m being owned by landlords within the private rented sector. 
The future value of these flats as investments and to provide a part solution to housing 
shortages will be impacted by the costs and changes of the enfranchisement process. 
 
The RLA also attended regional events in relation to this consultation.  We strongly 
welcome regional events to go hand in hand with future consultations where appropriate. 
However, we would welcome clarification on what research has been carried out that initially 
prompted this consultation.  Further to this, we would strongly welcome clarification on the 
size of the leasehold market and a definitive number on the number of leasehold landlords.  
 
The tone of this consultation response should reflect our overall support for commonhold, 
which is in line with our previous call for abolishment of ground rents and wider calls for the 
end of abuse created by the current leasehold system.   
 
While we are supportive of commonhold, we would draw caution to the implementation of 
any ‘local rules’ that would prohibit sub-letting units within the commonhold association. We 
believe that if there were such restrictions, then this could reduce the housing supply for 
many people opting to rent or for those where home ownership is off limits.  We also 
recognise that the ability to engage with absent landlords could be a barrier to commonhold 
and that any data sharing of private rented sector landlord’s details with partner 
organisations such as the Land Registry, Rent Smart Wales or local authorities with 
membership schemes would be prohibited under GDPR.  Nevertheless, we do ask for 
clarity on how communication could be improved in not just the commonhold process, but in 
other aspects of leasehold reform.   
 

8st  of March 2019 
 
 

 
Commonhold Team, 

Law Commission,  

1st Floor,  

Tower,  

52 Queen’s Anne Gate, 

London,  

SW1H 9AG 
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We would also welcome clarification on whether forthcoming implementation of the Tenants 
Fees Bill could have any implications on the raising of capital for commonhold associations 
including service charges, additional financial costs such as insurance and raising funds 
such as reserve funds if appropriate? 
 
About the RLA 
 
The Residential Landlords Association (RLA) represents the interests of landlords in the 
private rented sector (PRS) across England and Wales. With over 30,000 subscribing 
members and an additional 20,000 registered guests who engage regularly with the 
Association, the RLA is the leading voice of private landlords. Combined, the RLA members 
manage over a quarter of a million properties.  
 
The RLA provides support and advice to members and seeks to raise standards in the PRS 
through its code of conduct, training and accreditation. Many of the RLA’s resources are 
available free to non-member landlords and tenants.  
 
The Association campaigns to improve the PRS for both landlords and tenants, engaging 
with policymakers at all levels of Government to support its mission of making renting 
better. 
 
 
Consultation Question 1.  
17.1 In order to protect freeholders, we provisionally propose that it should only 
be possible to convert to commonhold if either:  
 
(1) the freeholder consents; or  
 
(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement, 
and acquire the freehold as part of the process of converting to commonhold.  
 
Do consultees agree?  
 
During the previous Law Commission consultation on leasehold enfranchisement, the 
RLA outlined its support for collective enfranchisement, but on the other hand, we also 
believe that there should be some protection to existing freeholders. Accordingly, for 
leaseholders to convert to commonhold we would support leaseholders having to 
satisfy the qualifying criteria for collective enfranchisement.  
 
However, this would be providing the process to achieve collective enfranchisement is 
simplified for all building types and there is equilibrium for those living in say a block 
of four leaseholders with those living in a large block with many leaseholders. We 
believe that commonhold could be seen as natural progression from collective 
enfranchisement, which in itself is more desirable than leasehold. In the previous 
consultation we outlined our preference for the abolition of ground rents. However, in 
the advent of collective enfranchisement, we stated that management of communal 
facilities should still be run by management companies with transparency over charges 
to maintenance and management of communal facilities.  On the face of it, commonhold 
would add an additional safeguard to abolishing ground rents while still maintaining 
standards in the maintenance of buildings. 
 



 
 

 

 RESIDENTIAL LANDLORDS ASSOC. 
1 Roebuck Lane, Manchester, M33 7SY  T +44 (0) 3330 142 998  E info@rla.org.uk 

Residential Landlords Assoc. is a trading name of Residen ial Landlords Association Ltd. Company No. 2869179. 

www.rla.org.uk 

However, we do not believe that freehold consent should be required for consent to 
move to commonhold.  Even if ground rents are set at a nominal fee, it is unlikely that 
many freeholders would consent. This is possibly one of the reasons for the lack of 
popularity for commonhold properties and would act as a major barrier to the 
acquisition of commonhold conversion. 
 
Consultation Question 2.  
 
17.2 We provisionally propose that it should be possible to convert to 
commonhold without the unanimous consent of leaseholders.  
 
Do consultees agree?     
 
We believe that for commonhold to be reinvigorated then it should be as easy as 
possible to convert to commonhold.  In that sense, we believe that it should be possible 
to convert to commonhold without the unanimous consent of leaseholders which 
would make conversion just as achievable for those living in a large tower block of flats 
than with those who live in a small block of four flats.  Under the current legislation, it 
is near impossible and burdensome to achieve one hundred per cent support for the 
consent to convert to commonhold from a large block of flats, which in essence would 
be the very type of accommodation type that would have the most advantage over 
adopting commonhold.  
 
Consultation Question 3.  
 
3.54 We provisionally propose that only leaseholders who are eligible to 
participate in a collective enfranchisement claim should take a commonhold unit 
and should be able to participate in a decision to convert to commonhold.  
 
Do consultees agree? 
 
We agree that only leaseholders eligible to participate in collective enfranchisement 
should take a commonhold unit and subsequently be able to convert to commonhold. 
While we agree that unanimous consent to commonhold is a major block to 
reinvigorating commonhold to existing flats and dwellings, there should be some 
control over who has a say on the decision making to convert. 
 
In our estimation, we believe that the proposals discussed in this consultation and in 
the previous Law Commission consultation on enfranchisement, will make collective 
enfranchisement a simpler process and more common practice.  In the last 
consultation, we supported making the collective enfranchisement process simpler. 
However, we also see commonhold as natural progression from collective 
enfranchisement. Also, in the previous consultation we outlined our support to abolish 
ground rents but recognising the impact this could have on the management of 
communal areas, we called for management companies to continue to administer the 
management and maintenance of buildings with a full and transparent description of 
costs and charges.  We recognise that commonhold is the best vehicle to abolish ground 
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rents and continue to provide safeguards to the management and maintenance of 
communal areas through partnership of commonhold unit holders.  
 
We believe that while collective enfranchisement is advantageous over the current 
leasehold system, the additional advantage of commonhold is a greater say for 
individuals over the management and maintenance of the building.  However, 
safeguards should be put in place where by non-agreeing leaseholders, do not enjoy the 
benefits that those who engage in the commonhold enjoy without being part of the 
commonhold association.  For those who do not agree, we still maintain that ground 
rents should be abolished. However, any charges to the maintenance would still be 
applicable to them in an open and transparent payment procedure of the commonhold 
interest without decision making responsibilities.   
 
 
Consultation Question 4.  
 
17.4 If non-consenting leaseholders retain their leases following conversion to 
commonhold (which we call “Option 1”): 
(1) We provisionally propose that it should be possible for conversion to take 
place with the support of long leaseholders of 50% of the flats in the building.  
Do consultees agree?  
 
(2) We provisionally propose that non-consenting leaseholders should be 
provided with a statutory right to purchase the commonhold interest in their 
unit at a later date.  
 
Do consultees agree?  
 
(3) We provisionally propose that the right to purchase the commonhold interest 
should replace non-consenting leaseholders’ statutory rights to obtain a lease 
extension and to participate in a collective enfranchisement.  
 
Do consultees agree?  
 
(4) We invite the views of consultees as to whether a purchaser from a 
nonconsenting leaseholder should be required to purchase the commonhold 
interest, as well as the leasehold interest.  
 
(5) We provisionally propose that the leaseholders should be able to require the 
freeholder to take new 999-year leases over any flats not let to qualifying tenants 
and that such leases should automatically be granted over flats let to statutorily 
protected non-qualifying tenants and shared ownership leaseholders. 
 
Do consultees agree?  
 
(6) We invite the views of consultees as to whether the non-consenting 
leaseholders’ share of the freehold purchase should be capable of being funded:  
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(a) by the consenting leaseholders, through the commonhold association which 
holds the commonhold interest;  
 
(b) by the consenting leaseholders, through a company (owned by them) which 
acquires the commonhold interest;  
 
(c) by a third-party investor, who acquires a long lease of the commonhold unit 
superior to the non-consenting leaseholder’s lease;  
 
(d) by granting a leaseback to the freeholder (who may be compelled to accept 
the lease), who acquires a long lease of the commonhold unit superior to the non-
consenting leaseholder’s lease; and/or  
 
(e) by any other means. 
 
We believe that unanimous consent to freehold serves as a major barrier to access to 
commonhold of existing properties. It is also bureaucratic and an exhaustive process 
for those living in a large tower block with many leaseholders and potentially non-
committed leaseholders and absent landlords.  In order to reinvigorate commonhold 
while simultaneously setting a qualifying criterion and protecting rights, we would 
support conversation to commonhold with the support of fifty per cent of leaseholders 
who qualify.  
 
Equally, we do not believe that non-consenting leaseholders should have the door 
closed on them to future applications to commonhold. There may be legitimate reasons 
why they don’t want to commit currently and as commonhold becomes more common, 
the appeal may grow. For this reason, we support the proposal to allow a statutory 
obligation for non-committal leaseholders to engage at a later date.   
 
Consultation Question 5.  
 
17.5 If non-consenting leaseholders are to be required to take a commonhold 
unit following conversion to commonhold (which we call “Option 2”):  
 
(1) We provisionally propose that that qualifying leaseholders of 80% of the flats 
in the building should be required to support the decision to convert.  
Do consultees agree?  
 
(2) We provisionally propose that the leaseholders should be able to require the 
freeholder to take the commonhold unit of any flats not let to qualifying tenants 
and that freeholders should automatically become the unit owner in respect of 
any flats let to statutorily protected non-qualifying tenants and shared 
ownership leaseholders. Do consultees agree?  
 
(3) We provisionally propose that it should be possible to place a charge over 
non-consenting leaseholders’ units to recover their share of the initial freehold 
purchase price upon future sale of their commonhold unit. Do consultees agree? 
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(4) If consultees do not agree, how should non-consenting leaseholders’ share of 
the purchase price be financed?  
 
(5) We invite the views of consultees as to who should be able to provide such 
finance and take the benefit of the charge.  
 
(6) We invite the views of consultees as to whether the charge should be set:  
 
(a) as a fixed amount, representing the non-consenting leaseholder’s share of the 
initial freehold purchase;  
(b) as that fixed amount, with interest;  
(c) as that fixed amount, adjusted in line with house price inflation;  
(d) as a percentage of the final sale price, representing the percentage increase 
in value of the non-consenting leaseholder’s property interest (from leasehold to 
commonhold) on conversion; or  
(e) in some other way.  
 
(7) We invite the views of consultees as to what priority this charge should have 
in relation to any pre-existing charges. 
 
We believe that the most equitable method to reinvigorate commonhold while 
simultaneously being fair to non-consenting leaseholders of flats would be what we see 
as a less intrusive option in permitting non-consenting leaseholders to choose whether 
to retain their leasehold interest on conversion. Conversion under this option would 
require the support of leaseholders of 50% of the flats in the building. We believe the 
80% figure would be prohibitive of reinvigorating commonhold.  
 
We also agree that the leaseholders should be able to require the freeholder to take the 
commonhold unit of any flats not let to qualifying tenants and that freeholders should 
automatically become the unit owner in respect of any flats let to statutorily protected 
non-qualifying tenants and shared ownership leaseholders.  We also believe that in 
order to secure the repayment of non-consenting leaseholders’ shares of the original 
freehold purchase when they come to sell their units, that a fixed charge should be 
applied which should be payable on sale of a property. We believe that a fixed charge is 
the fairest method as it would maintain at a uniform rate as a variable charge is more 
likely to increase inline with the value of the property and could cause hardship when 
selling a property.  
 
Consultation Question 8.  
17.8 We provisionally propose that on conversion to commonhold, tenancies 
granted for 21 years or less should continue automatically on conversion and 
that the consent of such tenants should not be required in order to convert to 
commonhold. 
 
Do consultees agree? 
 
Currently, to convert to commonhold, it is necessary to obtain the consent of tenants 
who have a tenancy originally granted for 21 years or less. That is unless such tenants 
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will be regranted a new tenancy on equivalent terms following conversion and notice 
of this right has been registered at HM Land Registry. 
 
We see the obligatory factor of consulting with tenants who have a tenancy originally 
granted for 21 years or less or purchase of a HM Land Registry Notice as an 
unnecessary barrier.  We are highly supportive of any proposals that will reduce the 
administrative burdens and costs for those wishing to convert to commonhold should 
have their rights rolled forward on commencement of commonhold. 
 
 
 
 
Consultation Question 9.  
 
17.9 We invite consultees’ views as to whether it should be possible for charges 
to transfer automatically from the leasehold title to the commonhold unit title on 
conversion to commonhold, without requiring lenders’ consent. 
 
We believe that commonhold is a far more secure form of tenancy than leasehold and 
accordingly we are disappointed in the reluctance of mortgage lenders to lend against 
commonhold.  In the short-term, we believe the UK Government are in the best position 
to secure the finance to support the conversion of commonhold and that as the 
popularity of commonhold becomes more common place, the reluctance of mortgage 
providers will diminish.  In this context, we would hope that stakeholders, including 
the UK Government, would lobby mortgage providers in outlining the merits of 
commonhold to make the system more attractive to lenders.  
 
Consultation Question 10.  
 
3.182 We have set out two options for setting the threshold of leaseholder 
support which should be required to convert to commonhold. The first would be 
to require leaseholders (who are qualifying tenants under enfranchisement 
legislation) owning at least 50% of the flats in the building to consent, provided 
non-consenting leaseholders are able to retain their leasehold interest on 
conversion to commonhold (Option 1).  
 
The second would be to require leaseholders (who are qualifying tenants under 
enfranchisement legislation) owning at least 80% of the flats in the building to 
consent, on the basis that non-consenting leaseholders are required to take a 
commonhold unit on conversion (Option 2). 3.183  
 
We invite consultees’ views as to whether they prefer Option 1 or Option 2. 
 
3.184 We invite consultees’ views as to any other options for setting the 
threshold of leaseholder support for conversion, other than Options 1 and 2, 
which strike an appropriate balance between the interests of those wishing to 
convert and nonconsenting leaseholders, and provide a mechanism for financing 
the freehold purchase. 
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For ease and clarity, we favour option 1. We believe that option 2 is intrusive to those 
leaseholders who do not wish to convert to commonhold and subsequently the 
management of the building.  In order to finance non-participating leaseholders, a fixed 
charge should be issued which would be payable on the sale of the property which 
would then be used to finance the freehold purchase.  
 
 
Consultation Question 12.  
17.14 We provisionally propose that, to simplify the procedure for converting to 
commonhold, any consents given in support of the conversion should not 
automatically lapse after 12 months.  
 
Do consultees agree?  
 
17.15 We invite consultees’ views as to whether leaseholders should be able to 
withdraw their individual consent to conversion after the Claim Notice has been 
served, or whether leaseholders should be required to make a collective decision 
no longer to proceed with the conversion. 
 
We recognise that under current legislation to convert to commonhold, leaseholders 
applications are automatically withdrawn after a twelve month period.  We believe this 
is disingenuous to complex conversion cases that take in excess of twelve months. In its 
current form, where the procedure could take over twelve months, a new and 
secondary application has to be made. We believe this is over-zealous and agree that 
any consents agreed should be rolled forward.  We also believe this is a barrier as 
leasehold enfranchisement has to take place prior to conversion of commonhold.  In 
the current climate where 80% of leaseholders is required to proceed with consent, 
this could be detrimental to commonhold conversion.  
 
In addition, we believe that should consideration not to continue with the commonhold 
conversion be made after submission of the claim notice, that the consent of the over 
all majority of leaseholders would have to made not to continue with the process. We 
believe that individual reservations following submission of the claim notice, would be 
overly bureaucratic, create unnecessary time delays and would create significant 
barriers to commonhold.  
 
Consultation Question 13.  
 
17.16 We provisionally propose that (in addition to the freeholder) it should be 
possible for leaseholders who are in the process of acquiring the freehold by 
collective enfranchisement, to apply to HM Land Registry to create a new 
commonhold. 
 
Do consultees agree?  
 
17.17 We provisionally propose that, where a lender has consented to a 
conversion to commonhold on the condition that it will be granted new security 
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over the commonhold unit after conversion, a deed of substituted security 
provided to HM Land Registry will act as sufficient evidence that this condition 
has been fulfilled.  
 
Do consultees agree? 
 
We believe that the process to convert to commonhold via collective enfranchisement 
should be led by individuals and leaseholders.  If it was solely incumbent on the 
freeholder, then there could be unnecessary delays and non-compliance from the 
freeholder. In this context, the freeholder should only be able to resist a leaseholder’s 
application for commonhold if the collective enfranchisement qualifying criteria has 
not been satisfied.  
 
In terms of where a lender has consented to a conversion to commonhold, deeds of 
substituted security will act as satisfactory evidence from HM Land Registry will suffice 
as evidence that the condition has been fulfilled. 
 
Consultation Question 14.  
 
17.18 Where the freehold of the building is owned by the leaseholders 
collectively through a freehold management company (a “FMC”), we 
provisionally propose that the common parts of the building should be 
transferred to a new commonhold association as part of the process of 
conversion to commonhold (rather than the FMC changing its articles to become 
a commonhold association, where this is possible).  
 
Do consultees agree? 
 
We appreciate the complexities of company law where even if a Freehold Management 
Company has been set up, that it will be required to create a new commonhold 
association to counter the barriers to a company limited by shares to become a 
company limited by guarantee as well as additional legal issues as highlighted by the 
Law Commission.  In this context, we support any FMCs to be transferred to 
commonhold association as part of the conversion of commonhold.   
 
Consultation Question 16.  
 
17.21 We provisionally propose that any new management structure needs to 
meet the following objectives:  
 
(1) Provide the ability to separate out the management of a variety of different 
interests within the same development, in particular by:  
(a) differentiating voting rights, so that those affected by a decision are entitled 
to participate in making that decision, and no one else is able to do so;  
and (b) allowing shared costs to be allocated in different ways to ensure that only 
those benefitting from a service pay for it.  
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(2) Provide a framework which can be used to regulate the relationship between 
more than one building where there are shared areas, such as shared car parks 
or gardens.  
 
(3) Strike an appropriate balance between standardisation and flexibility.  
 
(4) Facilitate consumer protection to ensure that abuses that have arisen in the 
residential leasehold context cannot be transposed into commonhold.  
 
Do consultees agree?  
 
17.22 Are there any other objectives which should be added to the list above? 
 
We believe that differentiating voting rights and allowing differentiation in costs is 
essential in the structure of commonhold. Such a system would have to address 
unfavourably delays that decision making could lead to and ensure that leaseholder 
engagement and decision making is not compromised.  Therefore, we would favour a 
framework that was more flexible and inclusive of all involved in the commonhold 
agreement. This is abundantly essential in large areas that contain different blocks or 
buildings or areas that have different building types within one area.  Likewise, we 
would also be supportive of a framework which can be used to regulate the 
relationship between multiple buildings which have shared grounds such as car parks 
and gardens. This is common in many flats and where decision making could be 
delayed without a clear process.  
 
We very much see commonhold as a useful structure to reduce abuses and improve 
consumer protection and has additionality over the leasehold system in this context. 
These include abuses in the charges of ground rents, terms of leaseholds and rights in 
terms of the management and development of properties. 
 
Consultation Question 17.  
 
17.23 We provisionally propose that commonholds with sections (which are not 
individual corporate bodies) should be introduced as a management structure to 
make commonhold workable for more complex developments.  
 
Do consultees agree?  
 
17.24 If consultees do not agree, do consultees prefer either the flying 
commonhold model or layered commonhold model?  
 
If so, how do consultees suggest addressing the issues with these models?  
 
17.25 Are consultees aware of any other options we should be considering?  
 
In order to strike the balance between ensuring democratic rights are withheld and 
that decisions are made by those that are impacted, we recognise that a streamlined 
process is essential.  We are mindful that this could lead to a barrier in the process and 
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therefore favour a system that is fit for purpose but not overly complex. We support 
commonhold to have sub-sections of grouped together interests within the overall 
commonhold framework.  This we believe would support more complex and mixed use 
commonholds.  In this system, each section would have a vote on areas that directly 
concerned them with communal areas being under the democratic decision making of 
the whole Commonhold Association.  
  
Full agreement would have to made clear as to what services and interests are 
applicable to each section and then subsequently voting rights applied accordingly. We 
believe that the main advantages in this model would reduce the complexity in 
producing multiple commonhold associations, which would be both overly complex 
and costly.  We also recognise the need for commonhold associations to be able to be 
flexible and adapt to complex building types and changes while also maintaining a 
process that is clear for all parties.    
 
We have reservations over the ‘layered’ approach commonly associated with 
commonhold in British Colombia as we believe that such an approach would produce 
too many separate companies and subsequently too many directorship positions and 
an overly complex and bureaucratic process. Likewise, we equally have reservations 
over the ‘flying’ commonhold process. In a ‘flying’ commonhold, it is not clear who 
would own the roof or indeed the walls of units and this could lead to disputes if future 
development was to occur.  We also have reservations on the ability of flying 
commonholds having the ability to ensure consumer protection for members. 
 
We also recognise that all models have a degree of complexity. We would welcome 
clarification on how individual members of commonhold would be supported on their 
individual rights and obligations.  
 
 
Consultation Question 18.  
 
17.26 We provisionally propose that it should be optional, rather than 
mandatory, for a section committee to be set up for each section in a 
commonhold.  
 
Do consultees agree?  
 
17.27 If consultees disagree, which powers do consultees think should be given 
compulsorily to those committees? 
 
We agree as any mandatory obligations would go against the overall aims of 
commonhold.  Where section designations are optional, directors have the opportunity 
to consider risks pertinent to their section and act accordingly.  We would be 
concerned if a section committee were mandatory as it would not have the means to 
deal with legalities as they are not a legally recognised corporate body and are rather a 
decision-making body within an overall committee.  In this context, we recognise the 
limitations in section committees in entering contracts and the difficulties in dealing 
with individual costs for small section bodies.  Therefore, we support the optional 
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creation of sections that operate within a corporate body that has overall decision-
making ability.  
 
Consultation Question 19. 
5.78 We invite consultees’ views as to whether delegation to section committees 
should be collateral or exclusive; whether this should vary for different powers; 
or whether it should be for each commonhold to decide. 
 
On the face of it, we believe that the best format would be section delegations to be 
collateral. This would ensure that directors can ensure that the commonhold complies 
with all obligations and would avoid court procedures if they failed to comply with 
obligations.  However, ultimately, we believe that the section committee should be 
decided by each commonhold.  
 
Consultation Question 20. 17.29 We invite consultees’ views as to whether: (1) 
directors should be able to revoke or alter the powers delegated to a section committee 
as they wish; (2) section committees affected by an alteration of delegated powers 
should be given the ability to apply to the Tribunal; or (3) the directors should have to 
apply to the Tribunal in order to alter or revoke a delegation. 
 
Consultation Question 20.  
 
5.81 We invite consultees’ views as to whether:  
 
(1) directors should be able to revoke or alter the powers delegated to a section 
committee as they wish;  
 
(2) section committees affected by an alteration of delegated powers should be 
given the ability to apply to the Tribunal; or  
(3) the directors should have to apply to the Tribunal in order to alter or revoke 
a delegation. 
 
In line with current company law, we believe that directors should be able to revoke or 
amend section committees as and when they see fit. However, any decision that effects 
a section committee could be referred to tribunal or a possible bespoke housing court.  
This we believe would allow swift and efficient decision making but with the added 
safe guard to protect the interests of sub-sections.  
 
 
 
Consultation Question 21.  
 
17.30 We provisionally propose that a new section should be able to be created 
by:  
 
(1) the developer, at the outset; and  
(2) the commonhold association at a later date.  
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Do consultees agree?  
 
17.31 If the commonhold association is allowed to create sections after it has 
been set up, we provisionally propose that this decision should be approved by 
special resolution, with the additional requirement that at least 75% of the total 
votes held by the unit owners who would be part of the new section must have 
been cast in favour of creating the section.  
 
Do consultees agree?  
 
17.32 We provisionally propose that unit owners affected by the introduction of 
a new section should be given the option of applying to the Tribunal.  
 
Do consultees agree? 
 
There should be flexibility in the commonhold association to create new sections. We 
believe right from the outset, that developers are in the best position to create the 
initial sections.  This will allow developers the flexibility to set up sections to cater for 
mixed use and multi block purposes.  However, the creation of new sections at a later 
point should be determined by the commonhold association itself. This will allow 
flexibility for changes of use and new developments.  
 
While acknowledging that the 75% threshold to determine new sections is commonly 
used in a number of international jurisdictions, we can not see any shortfall in adopting 
a simple majority vote of all commonhold association unit holders. That said, we do 
agree that an additional layer of protection should be applied to allow unit holders 
adversely impacted, to have the opportunity to contest decisions at tribunal or of 
course at a housing court should they be introduced.  
 
Consultation Question 22.  
 
17.33 We provisionally propose that qualifying criteria for sections should be 
introduced, so that sections can only be created to give separate classes of vote 
to:  
(1) residential and non-residential units;  
(2) non-residential units, which use their units for significantly different 
purposes;  
(3) different types of residential units (such as flats and terraced houses);  
(4) separate blocks in the same development; and  
(5) other premises falling within the commonhold which, in the interests of 
practicality and fairness, should form a separate section.  
 
Do consultees agree?  
 
Are there any other criteria which consultees feel should be added to the list? 
 
We do not believe that application of sections should be overly prescriptive. However, 
in light of the many examples of complex, mixed-use and mixed-tenure developments 
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that are available, we support section votes for the classes outlined by the Law 
Commission.  
 
However, we also believe that a tribunal or housing court has a role to play in 
determining any further sections on application should a proposed section be 
identified by members of the commonhold or future applicants.  
 
Consultation Question 23.  
17.34 We provisionally propose that it should be possible for sections to consist 
of a single unit.  
 
Do consultees agree? 
 
We recognise there are situations that could arise where it would be perfectly 
reasonable for a section to consist of a single unit holder.  Combining single sections of 
multi-use and mixed tenure units is one example or where several commercial units 
are owned by a single holder as another. This would be advantageous to many of our 
member landlords who may let out properties near commercial units they also own.  
 
Consultation Question 24.  
 
17.35 We provisionally propose that to combine two or more sections, a special 
resolution of the commonhold association should be required. Additionally, 75% 
of the votes cast by the unit owners in the sections that are to be combined must 
have been in favour.  
 
Do consultees agree?  
 
17.36 We provisionally propose that unit owners affected by sections being 
combined should be given the right to apply to the Tribunal as an additional 
protection.  
 
Do consultees agree?  
 
17.37 We provisionally propose that there should be no criteria which must be 
met before two or more sections in a commonhold can be combined.  
 
Do consultees agree? 
 
We believe that a flexible system is needed when, for example, changes of use occur 
from different sections that warrant combining sections together.  This could include 
when a commercial property is converted into residential use or vice versa.  It should 
be recognised that changes of use are commonplace in flat conversion, HMO’s and 
conversions of commercial properties into residential dwellings.  To streamline this 
process, we would welcome a simple majority vote. However, we also believe that an 
additional safe-guard should be put in place to support those impacted by the merger 
of sections.  This safe-guard would be best placed by application to the tribunal service 
or a specific housing court. We also do not see any foreseeable criteria to be adopted 
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before two or more sections in a commonhold are combined providing adequate voting 
stipulations are met.  
 
Consultation Question 25. 
 
6.65 We invite consultees’ views as to whether statutory development rights 
should apply automatically so as to avoid the need to reserve express rights in 
the CCS.  
 
6.66 We invite consultees’ views as to whether such statutory rights should be 
drawn widely to include all matters which are likely to apply in commonhold 
developments, including (but not limited to) the right to add land, to make 
consequential variations to commonhold contributions and voting rights, and 
rights of access. 
 
In this context, we see the developer as the founder member of the commonhold 
agreement and that as such should obtain statutory development rights.  There will 
have to be some leeway and desirability to developers in order for commonhold to be 
initially adopted by the developer. We are supportive of developers having the ability 
to add land to the commonhold agreement, this will cater for additional phases of 
development. However, we have reservations over developers having the ability to 
make substantial changes to the CCS and any changes would have to be made in 
partnership with other commonhold members.  
 
We would be supportive of developments to become commonhold in phased periods as 
and when units are purchased and subsequently entered in to the possible 
commonhold by the leaseholder and providing that the developer understood that 
certain rights would be relinquished when land was due to be phased into the 
commonhold area.  Any supporting pieces of land, such as car parks, access points and 
communal areas would be part of the outline of commonhold units which would then 
form part of the commonhold.  
 
We would welcome clarity, however, on how the CCS would be completed while a 
developer has control of the commonhold and has not relinquished power as and when 
phased units are passed to the commonhold.  Would the CCS be drawn prior to units 
being phased out or would the creation of the CCS be embryonic and ongoing process? 
We believe that in some circumstances, the tribunal service may have intervene if there 
was disagreement between the developer and commonhold unit holders in the drawing 
up of the CCS while units are phased out.  
 
Consultation Question 26.  
 
17.40 We provisionally propose that there should be no specific statutory 
provisions for the appointment of developers’ directors. Instead, a developer’s 
ability to appoint directors should depend on the number of units it retains.  
 
Do consultees agree?  
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17.41 We provisionally propose that developers should be able to exercise all 
voting rights associated with the units of which they are the registered owners.  
 
Do consultees agree? 
 
We agree with reservations with the understanding that the appointment of directors 
should only be made by the majority unit holder of 50% of more of the units. At the 
starting point, this would be in the control of the developer. However, as more units are 
sold, the number of units held by the developer is forfeited and in favour of purchasers.  
 
In terms of statutory development rights, we believe that these should be time 
sensitive for the developer and this should depend on the size of the development and 
its complexity which could take into consideration the amount of mixed-use 
development.  
 
Consultation Question 27.  
 
6.69 Currently, the Commonhold Regulations place certain restrictions on a 
developer’s exercise of development rights:  
(1) the developer must not exercise rights in a way which would interfere 
unreasonably with unit owners’ enjoyment of their units or their ability to 
exercise rights granted by the CCS;  
(2) the developer may not remove land from the commonhold which forms part 
of a unit unless the owner of that unit provides written consent;  
(3) any damage caused to the commonhold land by the developer should be 
remedied as soon as reasonably practicable; and  
(4) the developer may not exercise development rights if the works for which the 
right was granted have been completed (excluding the developer’s right to 
market units).  
 
6.70 We invite consultees’ views as to whether any further restrictions should be 
introduced on the use of development rights: in particular, whether a time limit 
should be imposed on the exercise of these rights (and if so, what this time limit 
should be). 
 
We agree with the four restrictions on development rights and that any member of the 
commonhold should be able to seek judgement by the tribunal / housing court service 
if they feel that development rights have been unfavourable to them.  
 
We believe there should be a time limit on development rights. However, it is difficult 
to quantify how much should be applied as it should depend on the size and complexity 
of all development areas.  
 
We understand that as part of the Law Commission’s proposals for the Right to Manage 
consultation, it is being proposed that directors engaged with the Right to Manage 
process will be offered free training. We believe that this would be appropriate for 
commonhold directors also. We would also like clarity on the terms of office for 
commonhold directors? 
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Consultation Question 28.  
17.44 We provisionally propose that “anti-avoidance” provisions should be 
introduced to ensure that the developer does not attempt to secure a greater 
degree of control by: (1) taking powers of attorney from the purchasers (or 
seeking to control votes in any other way); or  
 
(2) attempting to control how unit owners vote by inserting terms in the 
purchase contracts.  
 
Do consultees agree? 
 
We agree.  
 
Consultation Question 35.  
8.35 We provisionally propose that it should be possible for the CCS to impose 
restrictions on the short-term letting of units.  
 
Do consultees agree?  
 
8.36 We invite consultees’ views as to how to ensure that any restriction on 
short-term letting does not prevent units being rented in the private or social 
rented sector. In particular:  
 

(1) in relation to the private rented sector, we invite views on whether any 
restriction imposed by a CCS should be confined to lettings made for less 
than six-months, or for any other specified period;  
 

(2)  in relation to the social rented sector, we invite views on whether any 
restriction imposed by a CCS should not be able to apply to particular 
landlords, such as registered providers of social housing and housing 
associations, or whether there are other ways of ensuring that such 
lettings cannot be prohibited in the CCS. 

 
We strongly disagree with the proposals above. As the Law Commission points out, it is 
difficult to identify units used for short-term renting for the use of holiday lets. A blanket ban 
on private rental properties could undermine the whole commonhold system.  Many 
properties are let out by landlords and a blanket ban on PRS restrictions could make 
qualification criteria for commonhold difficult in certain examples especially in small 
sections.  Restrictions could make the system overly complicated and create a widened split 
between those renting out properties who are subsequently not part of the commonhold 
agreement and those that are part of the commonhold. There also has to be some flexibility 
to the changes in short-term rental property where by landlords may change the use in 
search of longer tenancy agreements. It is also not always accurate to assume that assured 
shorthold tenancy agreements are short-term and there are many examples of tenants 
living in such agreements for a number of years. Accordingly, we believe that all properties 
within the private rented sector should be eligible for commonhold.  
 
Consultation Question 36.  
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17.59 We provisionally propose that event fees should be prohibited within 
commonhold, except for any specific circumstances expressly permitted by 
statute.  
 
Do consultees agree?  
 
17.60 We invite consultees’ views as to whether an exception to the proposed 
prohibition on event fees should be made for specialist retirement properties 
within commonhold.  
 
17.61 We invite consultees’ views as to whether there are any other 
circumstances (apart from specialist retirement properties) in which event fees 
should be permitted within commonhold. 
 
We strongly support the proposal to abolish event. Such charges could include fees which 
are issued in the event that individuals wish to sub let their property or if they simply wish to 
change occupation.   
 
We believe that the current leasehold system is disingenuous to PRS landlords and that 
commonhold provides solutions to many of these disadvantageous.  One of the reasons 
why we support commonhold, notwithstanding the improved decision making and better 
flexibility given to home owners, is the abolishment of ground rents.  Under commonhold, 
ground rents become obsolete.  It would be unjust, therefore, if freeholders received money 
even if they were no longer part of the commonhold in relation to event fees and that 
abolishing such charges opens greater flexibility to the commonhold members flexibility and 
opportunities to manage their own property. Furthermore, the charging of event fees would 
restrict PRS landlords from commonhold agreements or at very least make them less 
desirable.  
 
That said, retirement homes are a special case, and it we believe event fees are 
appropriate to support older people living in such accommodation to be able to afford 
specialist services to cater for disability, vulnerability or the effects of old age.  
 
Consultation Question 42.  
17.69 We provisionally propose that the procedure for the election of directors 
of a commonhold should be simplified, so that the prescribed articles of 
association provide that directors should be elected at a general meeting, and 
also may be coopted by the existing directors.  
 
Do consultees agree? 
 
Part of the attractiveness of commonhold are the opportunities for greater decision making 
and improved management of properties. However, with these opportunities, complexities 
arise in producing an equitable system for decision making. In this context, we welcome any 
proposals that simplify the system including the election of directors.   
 
We are supportive of allowing the election of directors to be met from a election during a 
general meeting and subsequently additional directors should be able to be coopted on by 
existing directors.  
 
Consultation Question 43. 17.70  
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We provisionally propose that, if a commonhold association cannot find 
members able and willing to serve as directors, and is also unwilling to appoint 
professional directors, any member of the association should be able to apply to 
a court or tribunal for professional directors to be appointed, who would then be 
paid by the association.  
 
Do consultees agree?  
 
17.71 We provisionally propose that, if members should be able to make such an 
application, then someone with a mortgage or other charge over a unit should 
also be able to do so.  
 
Do consultees agree?  
 
17.72 We provisionally propose that, if it should be possible for an application to 
appoint directors to be made, it should be heard by the First-tier Tribunal 
(Property Chamber) (in Wales, the Residential Property Tribunal).  
 
Do consultees agree? 
 
We believe that this is a sound approach.  We would hope, however, that this would not 
happen too often and that enough numbers of directors could be provided naturally from the 
commonhold. However, in the early stages the allocation of directors might be problematic. 
We believe that the tribunal service or indeed a housing court, would have the necessary 
expertise in these roles. We would also recommend liaising with local authorities for 
assistance in this matter.  These directors, whether temporary or permanent would have to 
be remunerated and we believe this is fair.   This would act as a ‘back-stop’ to safe guard 
the situation although we believe the most appropriate members would be from the 
commonhold itself.  
 
Consultation Question 44. 17.73  
 
We invite consultees’ views as to whether a problem is likely to arise whereby a 
single investor, or a group of investors, who own a majority of units, run a block 
in their own interests in order to “squeeze out” other owners.  
 
17.74 If it is felt that problems are likely to arise, then we invite consultees’ views 
as to the following:  
(1) whether the concept of “persistent failure to comply with the CCS in some 
material respect”, offers a satisfactory basis upon which a court or tribunal could 
intervene on an application by a unit owner;  
(2) whether such applications should be made to the court or the Tribunal;  
(3) whether, the court or Tribunal should have the power to appoint directors, 
and to make the supplementary orders set out in paragraph 9.48 above, should 
they be required; 
 (4) whether it would be necessary for the court or tribunal to exercise 
continuing supervision over the directors who were appointed; and  
(5) whether other solutions could be used to address the difficulty. 
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We believe that buy to let landlords should not in anyway be excluded from the CCS.  
However, where one individual holds several units, they should not use this as an 
opportunity to persistently fail to comply with the CCS. For example, fail to make necessary 
repairs to units and communal areas. If this should happen, then a unit holder should be 
able to seek judgement from the Tribunal service or a dedicated housing court for a 
judgement.  
 
We feel that it would be overly prescriptive for the Tribunal Service to supervise and appoint 
new directors for non-compliance of the CCS. However, this might be appropriate action for 
sustained failures.  This would only be appropriate action for persistent breaches and 
mediations and warnings should be the first sanctions and action taken.    
 
Consultation Question 46.  
17.77 We provisionally propose that legislation should deem that the 
commonhold association has an insurable interest in the parts of the building 
which are owned by the unit owners.  
 
Do consultees agree?  
 
17.78 We provisionally propose that legislation should require the commonhold 
association to reinstate or rebuild (as appropriate) the whole of a horizontally 
divided building – including the parts owned by the unit owners – in order to 
satisfy the indemnity principle within insurance law.  
 
Do consultees agree?  
 
17.79 We invite consultees’ views as to whether any other legal difficulties would 
arise in arranging buildings insurance for commonholds which have not been 
addressed by these proposals. 
 
We hope that there will be full engagement with insurance firms and if the UK Government 
to make strenuous efforts to reinvigorate commonhold, then they should reach out to 
insurance firms as soon as possible.  Before confirming our opinion as to whether the 
commonhold should have insurance over areas that unit holders own, we would like 
definitive clarity on the validity of the status of insurance for communal areas.     
 
We agree that legislation should require the commonhold association to reinstate or rebuild 
the whole of a horizontally divided building – including the parts owned by the unit owners – 
in order to satisfy the indemnity principle within insurance law. 
 
Consultation Question 47. 9.90  
 
We provisionally propose that the CCS should be amended so as to require that 
either a copy of the buildings policy and schedule, or sufficient details of it, 
should be supplied to all unit owners on or before they acquire a unit, and 
whenever the terms of the policy change.  
Do consultees agree?  
9.91 We provisionally propose that the commonhold association should confirm 
to unit owners and their mortgage lenders that the insurance is in existence on 
an annual basis, and when reasonably required at other times.  
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Do consultees agree? 
 
We agree.  
 
Consultation Question 48.  
 
9.93 We invite consultees’ views as to whether public liability insurance (that is, 
insurance against liability as an occupier and also as a property owner) is likely 
to be generally available for commonhold associations.  
 
9.94 If it is generally available, we provisionally propose that details of minimum 
cover, permissible exclusions and excesses, and so on, should be prescribed in 
regulations to be made by the Secretary of State.  
 
Do consultees agree? 
 
We note that under the current 2002 Act, there are no stipulations on taking out public 
liability insurance. While we feel that insurance providers are in the best position to respond 
to this question, we note that it could be problematic for new commonhold associations to 
obtain insurance with no premium history.  We also note, that more financially stable 
commonhold associations, particularly those with reserve funds, may obtain more 
favourable insurance policies.   We would recommend that the Law Commission engages 
with insurance providers for clarity as an urgent action.  
 
We would, however, be supportive of the Secretary of State to make regulations on 
minimum cover, excesses and permissible exclusions.  
 
Consultation Question 49.  
 
9.96 We provisionally propose that the commonhold community statement 
should contain an express power for the commonhold association to take out 
directors’ and officers’ insurance.  
 
Do consultees agree? 
 
We believe this should be at the discretion of individual CCS.  
 
Consultation Question 50.  
 
9.111 We provisionally propose that the provisions in the prescribed 
commonhold community statement requiring the repair of the common parts 
should be extended to require also “renewals”; that is, the replacement of “like 
with like” if something should be beyond economic repair.  
 
Do consultees agree?  
 
9.112 We provisionally propose that the installation of adequate thermal 
insulation should be deemed to be a repair.  
 
Do consultees agree?  
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9.113 We provisionally propose that it should be possible for the repairing 
obligations required by the CCS to be supplemented by a local rule requiring a 
higher standard of repair, if appropriate.  
 
Do consultees agree?  
 
9.114 We provisionally propose that, with horizontally-divided buildings (so 
including all flats), matters relating to the internal repair of units should be left 
to local rules.  
 
Do consultees agree?  
 
9.115 We provisionally propose that with vertically-divided buildings (that is, all 
houses, whether detached, semi-detached or terraced) all matters relating to 
repair (whether internal or external) of the units should be left to local rules.  
 
Do consultees agree? 
 
We believe that ‘local rules’ should apply for all areas outlined with full consultation of unit 
holders within the CCS.  
 
Consultation Question 51.  
 
9.128 We invite consultees’ views as to whether rights of entry are best left to 
local rules, or whether rights of entry should be prescribed.  
 
9.129 If rights of entry are prescribed, we invite consultees’ views as to whether 
it is necessary to make a distinction between different types of buildings.  
 
9.130 If it is necessary to distinguish between different types of building, we 
invite consultees’ views as to:  
(1) whether the distinction should be between those that are horizontally-
divided, and those that are vertically-divided; and  
(2) if some other distinction is more appropriate, what that should be.  
 
9.131 We invite consultees’ views as to what, in each case, the appropriate rights 
of entry would be. 
 
We believe that there should be some basic levels of rights of entry prescribed. This would 
allow for repair and maintenance of neighbouring properties and to allow for compliance of 
fire regulations.  We agree with the Law Commission that this should only apply where by 
the Commonhold association has responsibility for these units impacted.  
 
More adequate rights of entry should be prescribed for ‘horizontal buildings’ to prevent any 
serious hazards such as fire or flood.  
 
Consultation Question 52.  
 
17.94 We provisionally propose that the commonhold community statement 
should be amended to provide that alterations to the common parts which are 
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incidental to internal alterations made by a unit owner to his or her own unit 
should not require the consent of the members by an ordinary resolution.  
 
Do consultees agree?  
 
17.95 We provisionally propose that the giving of consent to such proposals 
should be delegated to the directors.  
 
Do consultees agree?  
 
17.96 We invite consultees’ views as to whether:  
(1) “minor alterations to the common parts” should be defined as we have 
outlined at paragraph 9.137 above; or  
(2) some other criterion could be adopted to distinguish minor alterations from 
those which should continue to require the consent of an ordinary resolution by 
the members. 
 
We disagree and believe that alterations to common parts and individual units are best 
conducted safely with full consultation and cooperation with individual unit holders when it 
applies to a unit held by them.  For example, the installation of telecommunications 
equipment should be installed with cooperation and agreement from unit holders that are 
impacted.  
 
Consultation Question 57.  
17.107 We provisionally propose that it should be possible for the CCS to include, 
as a local rule, an index-linked “cap” on the amount of expenditure which could 
be incurred on the cost of improvements.  
 
Do consultees agree?  
 
17.108 We provisionally propose that it should be possible for the CCS to include, 
as a local rule, an index-linked “cap” on the amount of expenditure which could 
be incurred annually on the cost of “enhanced services”, as described in 
paragraph 10.40(1).  
 
Do consultees agree?  
 
17.109 We provisionally propose that if a CCS contained such a “cap”, then it 
could be removed only with the unanimous consent of the unit owners, or with 
the support of 80% of the available votes, and the approval of the Tribunal.  
 
Do consultees agree?  
 
17.110 We provisionally propose that any application by a unit owner to 
challenge proposed expenditure should be made before it was incurred, and 
expenditure should not be open to challenge later.  
 
Do consultees agree? 
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We support the ability for the CCS to include an index-linked “cap” on the amount of 
expenditure which could be incurred on the cost of improvements or enhanced 
services.  The cap could then be removed at the request by unit holder from a tribunal 
or dedicated housing court judgement.  We agree that if 80% of unit holders ask for a 
judgement then this is a suitable mandate for a hearing.   
 
Consultation Question 58. 17.111  
 
We provisionally propose that it should be compulsory for a commonhold 
association to have some form of reserve fund.  
 
Do consultees agree?  
 
17.112 We provisionally propose that the scheme for the financing of the 
commonhold should continue to distinguish between contributions for shared 
(current) expenditure, and contributions to the reserve fund or funds.  
 
Do consultees agree?  
 
17.113 We provisionally propose that no minimum annual contribution towards 
the reserve fund should be specified.  
 
Do consultees agree?  
 
17.114 We invite consultees who do not agree to suggest how a requirement for 
minimum contributions might operate.  
 
17.115 We provisionally propose that the directors of commonhold associations 
should be able to set up such designated reserve funds as they see fit.  
 
Do consultees agree?  
 
17.116 We provisionally propose that it should also be possible for the members 
of a commonhold association to require, by ordinary resolution, that a 
designated reserve fund or funds should be set up.  
 
Do consultees agree?  
 
17.117 We provisionally propose that designated reserve funds should be 
protected from enforcement action by creditors, unless their claim relates to the 
specific purpose for which the designated reserve fund was set up.  
 
Do consultees agree?  
 
17.118 We provisionally propose that designated reserve funds should continue 
to receive equivalent protection if the commonhold association should be subject 
to insolvency proceedings.  
Do consultees agree?  
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17.119 We provisionally propose that it should be possible to change the 
designation of a designated reserve fund only by a resolution supported by 80% 
of the members, and with the approval of the Tribunal.  
 
Do consultees agree? 
 
We believe that it should be considered best practice, but not necessarily mandatory for a 
CCS to hold a reserve fund.  
 
Accordingly, any decision of funding a reserve fund would be a local non-statutory decision.  
However, the benefits of holding a reserve fund should be highlighted to CCS from a best 
practice guide.   
 
We do agree that it should be possible for the members of a commonhold association to 
require, by ordinary resolution, that a designated reserve fund or funds should be set 
up and that this fund should be protected from creditors and insolvency proceedings.  
 
We agree that it should be possible to change the designation of a designated reserve 
fund only by a resolution supported by 80% of the members, and with the approval of 
the Tribunal. 
 
We believe in order to prevent insolvency, that it would be prudent to implement an 
automatic first charge, which might also improve the confidence of lenders. In this 
context, the unit owner receive the full value of the flat after deducting mortgage debt 
and arrears of contributions.  
 
Consultation Question 73.  
 
17.154 We provisionally propose that the commonhold association should not be 
able to prevent a unit owner or tenant from pursuing direct legal action against 
another unit owner or tenant. Instead, the association should have the right to 
notify the unit owner or tenant that it reasonably considers the claim to be 
frivolous, vexatious or trivial or that the matter complained of is not a breach of 
the CCS.  
 
Do consultees agree? 
 
We agree. We also believe that it should be considered best practice for CCS to develop a 
vexatious complaints policy.  
 
Consultation Question 74.  
 
17.155 We provisionally propose that a failure to use the forms which 
accompany the commonhold dispute resolution procedure, or forms to the same 
effect, should not automatically prevent a claim from progressing.  
 
Do consultees agree? 
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We agree. We also believe that the Tribunal Service is in the best position to make a 
judgement as to whether documentation and procedures have been completed with due 
diligence and compliance.  
 
 
 
 
Consultation Question 78.  
 
17.160 We provisionally propose that the jurisdiction of the First-tier Tribunal 
(Property Chamber) in England and the Residential Property Tribunal Wales 
should be extended to cover disputes arising within a commonhold.  
 
Do consultees agree? 
 
We agree. However, should the UK Government permit the introduction of a dedicated 
housing court, then the jurisdiction on disputes should be considered within.  
 
Consultation Question 79.  
 
17.161 We invite consultees’ views as to whether the prescribed CCS should 
include a provision that, where a unit owner or tenant breaches the rules of the 
CCS, the unit owner, or tenant, should be required to indemnify the other unit 
owners and the commonhold association for any losses they reasonably incur as 
a result of the breach. 
 
We believe it is justifiable for a unit owner to be able to indemnify the other unit owners 
and the commonhold association for any losses they reasonably incur as a result of a 
breach. However, court action should be seen as a last resort and sufficient negotiation 
and mediation should take place before court action.   
 
Consultation Question 80.  
 
17.162 Elsewhere in this Consultation Paper we provisionally propose that it 
should be possible for a unit owner (or owners) to apply to the First-tier 
Tribunal (Property Chamber) in England or the Residential Property Tribunal 
Wales to challenge a decision of the commonhold association in the following 
circumstances:  
(1) Where the commonhold association approves a budget, which will result in 
costs above a threshold (set in the CCS) being incurred on works or enhanced 
services;  
(2) Where the minority are outvoted on a decision to vary the local rules of the 
CCS;  
(3) If the directors of the association delegate powers to a committee which has 
been set up to represent a section of the commonhold, and the unit owners in the 
section wish to prevent the directors revoking or amending these powers;  
(4) Where the unit owner, or owners, are opposed to the introduction of a new 
section or the combination of two or more sections.  
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17.163 We invite consultees’ views as to whether there are any other 
circumstances in which it would be appropriate to provide a unit owner (or 
owners) with a right to challenge a decision taken by the commonhold 
association. 
 
We believe there should be opportunities for minority members to hold majority 
decisions to account by appointing the tribunal or if applicable a dedicated housing 
court to contest the decision.  However, we also believe that these opportunities are 
not exhaustive to the examples outlined and it should be down to the commonhold 
association to outline opportunities where decisions can be contested rather than a 
prescriptive list.  
 
Consultation Question 83.  
 
14.31 We invite consultees’ views as to whether the commonhold association 
should be provided with enhanced powers to address non-financial breaches of 
the CCS.  
 
If so, what should these powers be?    
 
There are many international examples where commonhold is in place where 
enhanced powers are in place to address non-financial breaches of the CCS, and we 
believe that this provides strong precedent for inclusion in a system in England and 
Wales.  
 
We would favour the issuing of fines as replicated in both New South Wales and British 
Columbia providing a tribunal order is in place, which is the case in New South Wales 
where as the commonhold association in British Columbia can issue fines directly. We 
are concerned that such action as outlined in British Columbia could be open to abuse 
without the safeguards of the Tribunal Service.   
 
For serious breaches and where numerous written warnings have been ignored, we 
also think there is merit in the German system where the Commonhold Association can 
force a unit holder to sell their unit, which can be stopped if an obligation has been met 
by the unit holder said to have caused a breech.  However, we do not think it should be 
the responsibility of the commonhold association to warrant such action and should be 
incumbent on a tribunal or dedicated housing court.  
 
Consultation Question 84.  
 
17.168 We provisionally propose that a statutory cap should be introduced on 
the rate of interest which may be charged by the commonhold association on late 
payments of commonhold contributions.  
 
Do consultees agree? 
 
We do not have any reservations on the commonhold association’s ability to charge 
interest specifically on late payments of commonhold contributions or for some 
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financial breeches. However, we call for careful consideration of the impact that rent 
diversion procedure will have on buy to let landlords.  We also have reservations that if 
a unit holder failed to pay rent, charging interest is often a blunt instrument in 
recouping rental income. We therefore call for stronger legislation to recoup rents 
within commonhold associations, which we believe could be recouped via a tribunal or 
dedicated housing court.  
 
Consultation Question 93.  
 
17.202 We invite consultees’ views as to whether, and how, any aspects of our 
provisional proposals to reform the law of commonhold will affect the position of 
existing owners of commonhold units, either positively or negatively. 
 
We believe that the proposals are likely to have a positive impact on current common 
holders although the number of which is very small.  We believe that the main benefit will be 
improved legal recognition, clearer statutory rights and improved decision making.   
 
Thank you for taking our views into consideration.  We look forward to reading your final 
recommendations. 
 
Kind Regards, 

 



 
 

 
REINVIGORATING COMMONHOLD 

 
Response to Law Com Consultation Paper 241 

 
 
 
[1] This response to the Law Commission Consultation Paper ‘Reinvigorating 
Commonhold: the alternative to leasehold ownership’ (Law Com CP No 241) is prepared 
by the Property & Trusts section of the Society of Legal Scholars.  
 
[2] The Society of Legal Scholars is a learned society whose members teach law in a 
University or similar institution or who are otherwise engaged in legal scholarship. 
Founded in 1909, and with around 3,000 members, it is the oldest as well as the largest 
learned society in the field. The great majority of members of the Society are legal 
academics in Universities, although members of the senior judiciary and members of the 
legal professions also participate regularly in its work. The Society's membership is drawn 
from all jurisdictions in the British Isles and also includes some affiliated members 
typically working in other common law systems. The Society is the principal 
representative body for legal academics in the UK as well as one of the larger learned 
societies in arts, humanities and social science.  
 
[3] All members of the Property & Trusts Section were invited to contribute at a meeting 
convened specially for the purpose of developing a response to the consultation. The 
section is particularly grateful to those who participated in the roundtable discussion on 
12th February 2019 at UCL:  

 
 
[4] This response has been written by  and  

, respectively the former and current  
  

  
[5] Our response does not cover the entire consultation paper. Instead, we draw out 
those questions that we think merits a comment from us. As we are an academic law 
society, inevitably there are practitioner-oriented elements of the paper that we leave to 
other expert respondents.  
 
[6] Consultation questions from the paper are quoted in blue, and our responses are in 
black. 
 
 
 
 



 
Consultation Question 1.  
3.31 In order to protect freeholders, we provisionally propose that it should only be 
possible to convert to commonhold if either:  

1. (1)  the freeholder consents; or  
2. (2)  the leaseholders satisfy the qualifying criteria for collective enfranchisement, 

and acquire the freehold as part of the process of converting to commonhold.  
Do consultees agree?  
 
Yes. It is difficult to think of any other means of conversion that would not constitute an 
unreasonable interference with the Article 1 Protocol 1 ECHR rights of the freeholder. 
 
 
Consultation Question 2.  
3.41 We provisionally propose that it should be possible to convert to commonhold 
without the unanimous consent of leaseholders.  
Do consultees agree?  
 
We think that this question is impossible to answer in isolation, because it depends upon 
how it is done. See our answers, therefore, to Questions 4 and 5. 
 
 
Consultation Question 3.  
3.54 We provisionally propose that only leaseholders who are eligible to participate in a 
collective enfranchisement claim should take a commonhold unit and should be able to 
participate in a decision to convert to commonhold.  
Do consultees agree?  
 
Yes. 
 
 
Consultation Question 4.  
3.104 If non-consenting leaseholders retain their leases following conversion to 
commonhold (which we call “Option 1”):  
 

1. (1)  We provisionally propose that it should be possible for conversion to take 
place with the support of long leaseholders of 50% of the flats in the building. 
Do consultees agree?  

 
We think that Option 1 is fundamentally misconceived, in that residential leaseholds do 
not, conceptually or practically, work inside a commonhold. It is inimical to the very idea 
of a commonhold that individual leasehold interests are retained, and it would create a 
serious division in obligations and rights between the occupiers of the flats. It would also, 
we think, seriously weaken the attractiveness of commonhold as a system if such a mix 
could become possible. We strongly recommend that Option 1 is not pursued. 
 
 
Consultation Question 5.  
3.142 If non-consenting leaseholders are to be required to take a commonhold unit 
following conversion to commonhold (which we call “Option 2”):  



1. (1)  We provisionally propose that that qualifying leaseholders of 80% of the flats 
in the building should be required to support the decision to convert. Do 
consultees agree?  

 
Unfortunately, we also think that this proposal is unworkable. We think that the points 
made in 3.121 – 3.122 about the interference with the non-consenting leasehold owner’s 
property rights are understated. There is no comparable transformation, arguably, of a 
property right in the face of the authority of the owner elsewhere in English law. 
Compulsory purchase might be analogous in some respects, but they are powers 
exercised by a public body, and strictly regulated using a public interest test. Under 
Option 2, a non-consenting leasehold owner would have no such safeguards, and neither 
could they bring an A1P1 ECHR claim against the decision to change into a 
commonhold: only the law itself could be challenged (and then only once), and that does 
not seem adequate to protect private property interests. The proposal that the First-tier 
Tribunal should authorise less than unanimous conversions does not alter that view, 
because the circumstances in which the Tribunal would not authorise it are very narrowly 
drawn, and in any event it seems unreasonable to expect a leaseholder to expend the 
money needed to fight their case at the Tribunal. 
 
We would say that much of English land law is built upon this exact principle – the right 
to non-interference of your private property rights – and this proposal strikes at the very 
heart of that. We strongly recommend that Option 2 is not pursued. 
 
Given that we have recommended that Option 1 and Option 2 are not carried forward, it 
is incumbent upon us to suggest a solution – a third option. Our suggestion, or Option 3, 
is that the rules are kept the same as under the 2002 Act for existing leasehold flats, and 
that the consent of all leaseholders to convert is required. We would say that this section 
is arguably the most problematic of the entire paper, and in our view the project overall 
would be benefitted if Option 1 and Option 2 were dropped, and instead the focus was 
on new build commonholds. Focussing on new developments avoids all of the problems 
of conversion, and ensures that the conceptual purity of commonholds is not diluted to 
try to mitigate the problems of converting existing leaseholds. Given that this project is 
about reinvigoration, we would suggest that trust and confidence in the new system is 
more important in the long run than attempting to roll out commonhold on a wider scale 
in the short run. 
 
 
Consultation Question 9.  
3.172 We invite consultees’ views as to whether it should be possible for charges to 
transfer automatically from the leasehold title to the commonhold unit title on 
conversion to commonhold, without requiring lenders’ consent.  
 
We suspect that the challenges noted by the Law Commission on this point are likely to 
be true, and it will require governmental incentivisation to reassure lenders that they 
retain adequate security for their loans. In the absence of that, we cannot easily see how 
an automatic transfer without lenders’ consent will be acceptable in the market. We also 
think that this question re-emphasises the problematic nature of Option 2: we cannot see 
how it would realistically be workable if lenders’ consent was required for the non-
consenting leaseholders’ interests to be converted.  
  
 



 
 
 
Consultation Question 10.  

3.182  We have set out two options for setting the threshold of leaseholder 
support which should be required to convert to commonhold. The first would be 
to require leaseholders (who are qualifying tenants under enfranchisement 
legislation) owning at least 50% of the flats in the building to consent, provided 
non-consenting leaseholders are able to retain their leasehold interest on 
conversion to commonhold (Option 1). The second would be to require 
leaseholders (who are qualifying tenants under enfranchisement legislation) 
owning at least 80% of the flats in the building to consent, on the basis that non-
consenting leaseholders are required to take a commonhold unit on conversion 
(Option 2).  
 
3.183  We invite consultees’ views as to whether they prefer Option 1 or Option 
2.  
 
3.184  We invite consultees’ views as to any other options for setting the 
threshold of leaseholder support for conversion, other than Options 1 and 2, 
which strike an appropriate balance between the interests of those wishing to 
convert and non- consenting leaseholders, and provide a mechanism for 
financing the freehold purchase.  

 
Please see our answer to Consultation Question 5 above. 
 
 
Consultation Question 11.  
4.18 We provisionally propose that, where the freeholder refuses to consent to 
conversion, the leaseholders will need to follow the collective enfranchisement process to 
purchase the freehold in order to convert to commonhold.  
Do consultees agree?  
 
Yes. 
 
 
Consultation Question 13.  

4.49  We provisionally propose that (in addition to the freeholder) it should be 
possible for leaseholders who are in the process of acquiring the freehold by 
collective enfranchisement, to apply to HM Land Registry to create a new 
commonhold.  

Do consultees agree?  
 
Yes. 
 

4.50  We provisionally propose that, where a lender has consented to a 
conversion to commonhold on the condition that it will be granted new security 
over the commonhold unit after conversion, a deed of substituted security 
provided to HM Land Registry will act as sufficient evidence that this condition 
has been fulfilled.  

Do consultees agree?  



 
Yes. 
 
 
Consultation Question 17.  

5.55  We provisionally propose that commonholds with sections (which are not 
individual corporate bodies) should be introduced as a management structure to 
make commonhold workable for more complex developments.  

Do consultees agree?  
 
We agree that the sections model is by far the best of the three options in the paper. 
Both of the other options, for the reasons set out by the Law Commission, would create 
far too many complexities to be manageable, and especially without an experienced 
professional management agent running the operation of the commonhold association.  
 
We think there might still be a need, however, to think of an adjudicatory or dispute 
resolution framework for sections. In Fig 18 on p.126, the paper sets out how particular 
sections would take decisions over particular parts of the building. What happens if 
Sections 1 and 2 disagree on whether to spend £X on the upkeep or development of the 
exterior of Building A. In other words, where Sections disagree, which one has the 
casting vote? This is not unlikely where one section is made up of residential unit owners, 
who of course will have different motivations around upkeep, and the other is comprised 
of commercial unit owners. Where the motivations, and so the voting outcomes, of those 
sections disagree, which view prevails and what is the process by which a resolution is 
reached? 
 
 
Consultation Question 18.  

5.71  We provisionally propose that it should be optional, rather than mandatory, 
for a section committee to be set up for each section in a commonhold.  

Do consultees agree?  
 
Yes. 
 
 
Consultation Question 22.  
5.94 We provisionally propose that qualifying criteria for sections should be introduced, 
so that sections can only be created to give separate classes of vote to:  

1. (1)  residential and non-residential units;  
2. (2)  non-residential units, which use their units for significantly different 

purposes;  
3. (3)  different types of residential units (such as flats and terraced houses);  
4. (4)  separate blocks in the same development; and  
5. (5)  other premises falling within the commonhold which, in the interests of 

practicality and fairness, should form a separate section.  
Do consultees agree? Are there any other criteria which consultees feel should be added 
to the list?  
 
Yes. 
 
 



Consultation Question 23.  
5.96 We provisionally propose that it should be possible for sections to consist of a 
single unit.  
Do consultees agree?  
 
Yes. 
 
 
The Finances of a Commonhold, and Preventing Insolvency: Questions 31-34, 56-64. 
 
As a general point on finance and administration, there was a significant contingent at 
the SLS meeting that favoured - at least in larger or more complex commonholds - a 
compulsory professional manager, or at least a manager who had been through a 
validated training scheme, because of the fiduciary position of the management and the 
large sums held by them for the owners. 
 
 
Consultation Question 31. 
7.68 We invite consultees’ views as to whether there are particular difficulties in applying 
CVAs to commonhold associations. 
 
Only insofar as any relief made available to the commonhold association will be a 
potential incentive for the association to default. Unlike trading companies, the unit 
owners have no strong financial interest in keeping the association afloat if a successor 
association can easily be appointed. This might have an impact on both an insolvent 
liquidation and a CVA. In respect of insolvent liquidation, any abuse can be dealt with by 
withholding the appointment of a successor association. But it is not clear whether there 
is significant opportunity to deter strategic behaviour by the unit owners in the case of a 
CVA. 
 
 
Consultation Question 32. 
7.70 We provisionally propose that it should not be possible for creditors directly to 
petition for a commonhold association to be wound-up, and a liquidator appointed. 
Instead, a petition could lead to the court appointing a commonhold administrator, who 
would carry out the necessary duties. 
Do consultees agree? 
 
The consultation paper proposes various restrictions imposed on the liquidator’s power 
to make calls on the unit owners. But it seems they do not apply to administrators. The 
result is that the administrator’s powers might effectively breach the idea behind 
unlimited liability, to the detriment of unit owners.  Para 7.54 of the Consultation Paper 
indicates that the court will limit the administrator’s power to make levies against the unit 
owners to contributions which are ‘realistically affordable’ - that will be a very hard test 
for any particular commonhold scheme especially where there are owners functioning 
under shared ownership schemes. A clearer restriction on the administrator’s powers 
should be considered. The restrictions on administrators of trading companies provide a 
poor analogy as they are limited to the company’s asset pool and do not have a group of 
underlying owners from whom they may demand unlimited sums. 
 
 



7.71 We provisionally propose that a commonhold administrator should then be able to 
petition for the association to be wound-up only if the commonhold association is 
irretrievably insolvent. 
Do consultees agree? 
 
Yes. 
 
 
Consultation Question 33. 
7.72 We provisionally propose that the law should be clarified to ensure that there is a 
presumption that, on the insolvency of a commonhold association, a successor 
association should usually be appointed. 
Do consultees agree? 
 
Yes. 
 
 
7.73 We invite consultees’ views as to whether there are circumstances in which it would 
not be appropriate for the court to appoint a successor association and, if so, what these 
circumstances are. 
 
Para 7.59 suggests that abuse of the limited liability regime to avoid liabilities would be a 
ground for refusing a successor association. That is a sensible approach, but it may not 
be enough. The wiping out of debts on insolvent liquidation is a strong incentive for the 
unit owners to take a lax approach towards the association’s finances, falling short of an 
overt attempt to avoid debts. Consequently, broader grounds of mismanagement should 
justify the appointment of an administrator. 
 
 
7.74 We provisionally propose that the court should have discretion as to whether to 
impose conditions for a successor association to be appointed. 
Do consultees agree? 
 
Yes.  
How does one allocate any reserve funds as between the insolvent commonhold 
association and the successor association and the unit owners? The court discretion 
could be the opportunity to address this issue through conditions, but if that is to be so 
then we would prefer the matter to be addressed by a provision indicating expressly that 
this is a matter which is included in the power to make conditions. 
 
 
Consultation Question 34. 
 
7.76 We provisionally propose that, if a liquidator is appointed to wind up a 
commonhold association, he or she should not be able to demand further contributions 
from the unit owners to reduce the level of indebtedness of the association. 
Do consultees agree? 
 
We agree on the ground that it preserves the limited liability of the unit owners. 
 
 



7.77 We provisionally propose that, if a liquidator is appointed to wind up a 
commonhold association, he or she should not be able to demand further contributions 
from the unit owners to make up for the shortfall in contributions from members who 
are bankrupt or from whom it is impossible to recover their contributions. 
Do consultees agree? 
 
We agree on the ground that it preserves equality amongst the unit owners. 
 
 
Consultation Question 56. 
10.35 We provisionally propose that the proposed contributions to shared costs should 
require the approval of the members of the commonhold association. This approval 
would generally be given by a resolution passed in a general meeting, though it could be 
passed by the written procedure. 
Do consultees agree? 
 
Yes 
 
 
10.36 We provisionally propose that this approval should be given by an ordinary 
resolution (over 50% majority), rather than by a special resolution (at least 75% majority). 
Do consultees agree? 
 
We agree with this proposal. 
 
 
10.37 We invite consultees’ views as to the suggestion that if the proposed level of 
contributions failed to secure approval, the level of contributions required in the 
previous financial year should continue to apply. 
 
Agreed. 
 
 
Consultation Question 57. 
10.41 We provisionally propose that it should be possible for the CCS to include, as a 
local rule, an index-linked “cap” on the amount of expenditure which could be incurred 
on the cost of improvements. 
Do consultees agree? 
 
Yes. But we are concerned about the loss of flexibility and autonomy in the 
commonhold democracy, so we wish to see ‘improvements’ narrowly defined. 
 
 
10.42 We provisionally propose that it should be possible for the CCS to include, as a 
local rule, an index-linked “cap” on the amount of expenditure which could be incurred 
annually on the cost of “enhanced services”, as described in paragraph 10.40(1). 
Do consultees agree? 
 
Yes. But we are concerned about the loss of flexibility and autonomy in the 
commonhold democracy, so we wish to see ‘enhancements’ narrowly defined. 
 



 
10.43 We provisionally propose that if a CCS contained such a “cap”, then it could be 
removed only with the unanimous consent of the unit owners, or with the support of 
80% of the available votes, and the approval of the Tribunal. 
Do consultees agree? 
 
Yes. 
 
10.44 We provisionally propose that any application by a unit owner to challenge 
proposed expenditure should be made before it was incurred, and expenditure should 
not be open to challenge later. 
 
 
We support this proposal, provided that it only rules out challenges for exceeding the 
cap, and not other challenges (proper purposes, good faith). 
 
 
Consultation Question 58. 
10.71 We provisionally propose that it should be compulsory for a commonhold 
association to have some form of reserve fund. 
Do consultees agree? 
 
We agree that the compulsory reserve fund is a good idea. Without compulsion, the unit 
owners are likely to suffer inertia and fail to set up the administration even though they 
recognise it as a prudent step. Compulsion forces the association administrators over that 
barrier, leaving the only question how much. 
 
W also think that the compulsory requirement of a reserve fund can be justified in part 
by the fact that contributions to commonhold association funds protect the interests of 
commonhold creditors and therefore go towards justifying the limited liability of unit 
owners. 
 
 
10.72 We provisionally propose that the scheme for the financing of the commonhold 
should continue to distinguish between contributions for shared (current) expenditure, 
and contributions to the reserve fund or funds. 
Do consultees agree? 
 
Yes. 
 
 
10.73 We provisionally propose that no minimum annual contribution towards the 
reserve fund should be specified. 
Do consultees agree? 
 
Yes. It still serves the function of overcoming the inertia which deters the major step of 
setting up the system. 
 
 
10.75 We provisionally propose that the directors of commonhold associations should be 
able to set up such designated reserve funds as they see fit. 



Do consultees agree? 
 
Yes, it adds flexibility to the setting up of the funds and certainty once the funds are 
running 
 
10.76 We provisionally propose that it should also be possible for the members of a 
commonhold association to require, by ordinary resolution, that a designated reserve 
fund or funds should be set up. 
Do consultees agree? 
 
Yes. 
 
 
10.77 We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose for 
which the designated reserve fund was set up. 
Do consultees agree? 
 
 
Yes. 
 
10.78 We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to insolvency 
proceedings. 
Do consultees agree? 
 
 
Yes. 
 
10.79 We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, and 
with the approval of the Tribunal. 
Do consultees agree? 
 
 
Yes. 
 
 
10.80 We invite consultees’ views as to whether the directors (or the members in a 
general meeting) should be able to “borrow” from a reserve fund in order to meet a 
shortfall in meeting other expenditure, and, if so, what safeguards, if any, would be 
appropriate. 
 
It seems sensible to allow access to ‘spare’ funds where there is a shortfall.  
 
A safeguard is needed for the owners to ensure that the management is not using the 
power excessively or inappropriately, or for longer term borrowing than necessary - this 
could be handled by the resolution procedure for the owners to compel the management 
to reinstate the reserve fund.  
 



We doubt that a safeguard is needed to protect the interests of creditors who are 
supplying the commonhold on the strength of a particular reserve fund. There is no 
reason to treat the reserve fund in the same way as a fixed security in favour of the 
creditor. We propose that the creditor needs nothing more than a personal right to 
enjoin improper administration. 
  
10.81 We provisionally propose that the proposed annual contributions to the reserve 
fund or funds should be approved by the members in the same way as the contributions 
to current expenditure, and, if possible, at the same time. 
Do consultees agree? 
 
We agree that the two should be approved in the same way. 
 
 
Consultation Question 59. 
10.96 We provisionally propose that it should be possible to allocate to individual units 
within a commonhold different percentages that it must contribute towards different 
“heads” of cost. 
Do consultees agree? 
 
Yes. 
 
 
10.97 We invite consultees’ views as to whether each commonhold should have total 
flexibility in how different costs are allocated, or whether there should be any limitations 
on their ability to do so. 
 
We reject all limitations. 
 
 
Consultation Question 60. 
10.100 We provisionally propose to retain the possibility of varying the percentage of 
expenditure allocated to each unit, by amending the CCS by special resolution. Such 
amendments would remain subject to a unit owner’s right not to have a significantly 
disproportionate amount of the contributions to shared costs, or the reserve funds, 
allocated to his or her unit. 
Do consultees agree? 
 
No. It subverts the basis on which the member joined the commonhold, and it is not 
justified by the need to preserve facilities. 
 
 
10.101 We invite consultees’ views as to whether: 
(1) it is likely to be fair and workable to consider any proposed variations to 
contributions to shared costs, and the reserve funds, on the basis that the 
originally allocated percentage was fair; and 
(2) safeguards need apply only if the allocated percentage is altered. 
10.102 We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in purely residential 
commonholds. 



10.103 We invite consultees’ views as to whether internal floor area would offer a 
satisfactory default basis on which to allocate financial contributions in 
commonholds which include (a) commercial and residential units and (b) 
commercial units of different kinds. If not, we invite views on alternative methods. 
 
We approve of the individual clauses proposed in most cases, but we are concerned by 
the overall impact - the greater level of regulation and specified procedures add up to a 
yet more complex system with a greater barrier to familiarisation and accessibility. The 
simplicity and user-friendliness of the earliest statutory versions (such as NSW and 
Jersey) is thought to have been a significant factor in their success. Those features are 
painfully absent from the English version. 
 
 
Consultation Question 61. 
10.118 We provisionally propose that the current scheme for the issue of a Commonhold 
Unit Information Certificate (“CUIC”) on the sale of a unit should in its essentials be 
retained. 
Do consultees agree? 
 
Yes. 
 
 
10.119 We invite consultees’ views as to whether the possibility of further contributions 
(emergency contributions, or contributions to the reserve fund or funds) falling due after 
the issue of a CUIC is likely to present practical problems to conveyancers. 
 
The Law Commission’s proposals to offset the conveyancing issues are good. 
 
 
10.120 We provisionally propose that, once a CUIC has been issued, an incoming unit 
owner should not be liable for further contributions which fall due, unless the 
commonhold association or its agent has notified the current owner’s conveyancers of 
the further liabilities. 
Do consultees agree? 
 
No. The unexpected levy is a problem for all owners at all times. If it is made between 
CUIC and completion, it is an irritation, and may come at a moment when the new buyer 
has heavy cashflow commitments, but ultimately the levy whenever made goes towards 
the maintenance and enhancement of the commonhold scheme, and that is reflected in 
the new owner’s own future enjoyment and hopefully capital value of his unit.  
 
 
10.121 We provisionally propose that the maximum fee for a commonhold association to 
issue a CUIC should be set by regulation, and kept under review. 
Do consultees agree? 
 
Yes. 
 
 
10.122 We invite consultees’ views as to whether the lack of any sanction or convenient 
remedy for the failure on the part of the commonhold association to issue a 



Commonhold Unit Information Certificate within the prescribed 14-day period is likely 
to cause problems in practice. 
 
The primary concern is that a sale falls through, for which the thwarted seller would have 
an action in damages against the directors. The necessary information cannot realistically 
be put it into the CUIC form without the help of the directors or their agents, and there 
is no convenient means of compelling a fast turnaround except by incentives or 
punishments. One such option is to legislate that the directors’s failure to issue on time 
precludes them from collecting any sums that would have been included in it. That is 
probably undesirable because it raises the possibility of a shortfall and an attempt to 
make a fresh levy would have to imposed on all the owners who would see it as an 
unmerited bonus for the unit relieved and therefore a subversion of the commonhold 
democracy. 
 
 
10.123 We further invite consultees’ views on how best this may be resolved. 
 
See answer to previous question (para 10.122). 
 
 
10.124 We invite consultees’ views as to whether a Commonhold Unit Information 
Certificate should be conclusive once issued; or whether it should be possible for it to be 
amended if an error is spotted after it has been issued. 
 
Conclusive regardless of other circumstances. 
 
 
10.125 We further invite consultees’ views on what problems would arise in practice if a 
Commonhold Unit Information Certificate could be amended; and on how these might 
be addressed. 
 
If amendable, this would have to be subject to protecting the innocent buyer who had 
already relied on it. Any questions of communication or detrimental reliance may lead to 
entanglement in difficult questions of causation, good faith, state of knowledge, 
relevance of agents, etc. 
 
 
Consultation Question 62. 
11.28 We invite consultees’ views as to whether the need for unit owners to obtain the 
consent of their mortgage lender to support the commonhold association granting a 
fixed or floating charge is likely to be a significant difficulty in raising emergency funding. 
 
11.29 If consultees consider that there might be difficulties, we invite views on what 
measures could be put in place to alleviate these difficulties, including whether the 
Tribunal should be able to override a mortgage lender’s refusal to give consent 
 
The consent of a lender secured against a unit should not be necessary in these cases. 
While the proposed charge will deplete the common property, this is ultimately designed 
to protect the value of the units or reduce the unit owners’ potential liabilities. These will 
ultimately benefit the unit lender. To ensure that the common property charge is not for 
unnecessary luxuries or speculative enhancements, the power to dispense with unit 



lender consent will have to be restricted to emergencies - and we recommend that 
emergencies be narrowly defined to capture only those cases in which there is very close 
connection between the proposed expenditure and the safeguarding of the position of 
the unit or its owner from a substantial risk. 
 
 
Consultation Question 63. 
11.36 We provisionally propose that express provision should be made for a 
commonhold association to grant a floating charge. 
Do consultees agree? 
 
Yes. 
 
 
11.37 We provisionally propose that a charge over the common parts or a floating charge 
should only be able to be granted when either: 
(1) The unit owners unanimously consent to the charge: or 
(2) 80% of the unit owners consent to the charge, and approval is obtained from the 
First-tier Tribunal (Property Chamber) or the Residential Property Tribunal Wales. 
Do consultees agree? 
 
We would prefer to dispense with the cost and time of tribunal confirmation. 
 
 
Consultation Question 64. 
11.40 We provisionally propose that it should be possible for a commonhold association 
(having obtained the requisite consent) to grant a charge over part of the common parts. 
Where such a charge is granted, the part of the common parts so charged may be 
registered with a separate title number. 
Do consultees agree? 
 
Yes. 
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Reinvigorating commonhold: the alternative to leasehold ownership 
 
 
Consultation Question 1 
 
In order to protect freeholders, we provisionally propose that it should only be possible to convert to 
commonhold if either: 

(1) The freeholder consents; or 
(2) The leaseholders satisfy the qualifying criteria for collective enfranchisement, and acquire the 

freehold as part of the process of converting to commonhold. 
Do consultees agree? 
 
…………………………………………………………… 
 
We do not agree with the statement in Question 1.  In order to protect the public interest we believe 
that an exemption from the rights of enfranchisement, and from any other rights that result in 
conversion to commonhold, should be made where property is held by or in trust for a charity.  
Accordingly, we think that it should only be possible to convert property which is held by or in trust for 
a charity to commonhold if the charity expressly consents.   
 
By way of background, Stone King LLP is a law firm and recognised as one of the leading law firms in 
the UK for advice to charities.  Our involvement in this consultation is primarily with the charity sector 
in mind. 
 
We provided comments on the recent consultation relating to leasehold.  Our comments on this 
consultation are essentially the same – they are based on a desire for charity property and the public 
interest to be protected.  As a result, many of our comments are identical to those made previously. 
 
Indeed, as we have said previously, our main comments on the proposals stem from the fact that we 
do not believe they adequately take account of the distinctive context that applies in the charity 
sphere.  Consequently, we believe that the Government’s programme would be enhanced by taking 
account of the context that applies where the charity sector is involved as landlord. 
 
Our understanding of the Government’s work in this area is that it seeks to address an actual or 
perceived imbalance of power that exists in some landlord and tenant relationships where there is a 
collision of private interests.  In particular, a domestic residential interest – somebody’s home – may 
be seen to be at risk in balance against a landlord’s private commercial “for profit” interest.  We can 
see the force of this argument and, indeed, in a purely commercial situation we recognise the need for 
reform to further clarify and facilitate the operation of the law to better serve protection and fairness 
for tenants.  We would only make the point that, whilst there is a longer history of savvy and well-
resourced private landlords personally profiting from the inequality of bargaining power (and the 
monopoly inherent in owning property), our experience suggests that it has, at least recently, been the 
relatively well-funded and “savvy” tenant (or “white knight”) who has usually taken advantage of the 
current rights, and that the advantage has apparently been taken often for the private profit of the 
tenant (or white knight) as much as protection of their “home”.  So a rounded view of the realities of 
how the law has worked in practice is valuable and vital. 
 
Turning to our specific area of comment and interest, where a charity is the landlord our view is that 
the situation is not about the competition of private interests or pure commerciality, but one where 
there is public interest weighed against a private interest.  We make this point on the basis that, under 
the Charities Act, a charity may only act in accordance with its charitable purposes, which must be for 
the public benefit.  Therefore, a charity landlord must by definition act for public benefit, including the 
use of its investment property assets.  This is not a question of the rebalance of wealth between 
private interests and proverbially ensuring a “small” tenant is not “milked” by a powerful landlord.  It is 
a question of private profit being taken from public benefit. If this is not properly accounted for in the 
proposals and in the commonhold regime in general, the public interest is highly likely to be materially 
negatively affected.   



 
Accordingly, we would promote an exemption from the rights of enfranchisement, and from any 
other rights that result in conversion to commonhold, should be made where property is held 
by or in trust for a charity.  We think that it should only be possible to convert property which 
is held by or in trust for a charity to commonhold if the charity expressly consents.  
 
An example of the detriment to the public interest that we have seen where private rights are imposed 
on property held for public benefit is a situation involving a care village which has been developed by 
a charity for the older person.  In this situation the property is held and let not as investment but as 
part of the charity’s operational mission assets used for the charitable purpose of elderly care/relief.  
The lettings are part of a scheme for charitable purposes (with the intention of those purposes 
continuing) and the use of the long lease structure benefits the whole scheme, again with care for the 
older person in mind.  The leases in such a situation are not granted with a view to commercial benefit 
but with a view to the furtherance of the charity’s mission.  The potential ability of tenants to convert to 
commonhold and assert their private rights, trumping the charitable mission objects for the public 
benefit, would have potential to harm the charitable objects and go against the public interest.  It has 
potential for discouraging charities from engaging in such initiatives.  As a point of principle, we 
believe that public assets should not be vulnerable to rights which are for private benefit at the 
expense of public. 
 
The potential negative implications of conversion to commonhold on the charity sector can be seen 
more fully by analogy to enfranchisement in the care village example.  The leases in the scheme may 
well have been granted at an undervalue by the charity landlord to the elderly beneficiaries.  
Consequently, enfranchisement can lead to significant financial detriment to the charity, as well as 
direct suffering of the charity’s mission.  Further, enfranchisement of some of the homes might lead 
down the line (through further disposals or grants of underleases) to those homes being owned 
outright by corporate entities or individuals unconnected to the charity’s beneficiaries which or who 
could then use the home in opposition and to the severe detriment to the purposes of the original 
mission (disrupting a care village designed to be operated by the charity and disenabling the charity 
from running the scheme as a whole).  One can imagine similar scenarios with conversion to 
commonhold; indeed in any situation where private rights are capable of being acquired over property 
held by or in trust for a charity.  When a charity holds or acquires property or somebody gifts property 
to charity (whether it is held for investment or operational reasons) we suggest that the charity’s 
donors and supporters (and the public at large) would not expect that property to end up in private 
sector hands without the charity having decided on it, which is what is at risk with enfranchisement 
and conversion to commonhold.   
 
We appreciate the case may be less clear where the property is held by a charity for investment 
purposes.  Here, a charity will be entering into leases for commercial reasons, i.e. principally to gain 
the greatest financial return from the lease.  However, as noted above, in such a situation the 
principle remains that any income/receipt from that investment must be used only for charitable 
purposes for public benefit.  A charity landlord is in principle holding property not for private 
profit/benefit but only for public benefit and it would seem contrary to public policy that private rights 
should be capable of trumping this and being favoured over assets held for the public good.   
 
It therefore seems right to us that, in order to avoid private benefit coming from public assets at the 
expense of the public interest, there should be an exemption from the rights of enfranchisement, and 
from any other rights that result in conversion to commonhold, where property is held by or in trust for 
a charity.  We think that it should only be possible to convert property which is held by or in trust for a 
charity to commonhold if the charity expressly consents.  
 
Having made our primary point we add a supplemental one: 
 
We can see that it may seem appropriate to differentiate between a charity that grants a lease and a 
charity that acquires for value (as opposed to by gift) a freehold interest in property subject to a lease 
that has already been granted.  In the former situation a charity has taken the decision to grant the 
lease in pursuance of its charitable purposes and, as argued above, it does not seem right that private 
interests can gain rights over a property structure that has been established for public benefit.  In the 
latter situation, where a charity has decided to step into a situation involving a lease structure that is 
already in place and not set up for charitable purposes, it may seem unfair for the charity perspective 



to trump private rights which the tenant may feel were due to arise (and indeed one could imagine 
charities being “used” to take advantage).  In such a situation the charity will have acquired the 
property with knowledge of the private rights.  Consequently, we believe that it may be appropriate to 
consider framing an exclusion from any such charity protections where the charity acquires other than 
by gift and the lease has not been originally granted by a charity landlord. 
 
In summary, we believe, for the reasons stated above, that an exemption from the rights of 
enfranchisement, and from any other rights that result in conversion to commonhold, should be made 
where property is held by or in trust for a charity, whether held as a direct part of the charity’s mission 
or as an investment.  We believe that it should only be possible to convert property which is held by or 
in trust for a charity to commonhold if the charity expressly consents.  However, we accept there 
should be room for consideration of an exclusion from such protections if a charity positively buys and 
steps into an existing leasehold structure that was not set up for charitable purposes. 
 
 
Stone King LLP 
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1. The Property Ombudsman  
 
1.1 The Property Ombudsman (TPO) has been resolving consumer disputes against 

property businesses for 29 years. TPO has a skilled workforce of 87 who provide 
specialist dispute resolution services to consumers for property sales, lettings, 
residential leasehold management, personal search organisations, chattels auctions, 
buying agents, buying companies, international and commercial property.  
 

1.2 TPO is an independently governed ‘not for profit’ organisation. There is no cost to the 
consumer or the taxpayer and profits are invested back into providing the additional 
functions required of an Ombudsman service. Our credentials and information on our 
Membership is set out in Appendix 1 

 
1.3 In 2018, TPO has:  

• Dealt with more than 29,000 enquiries  
• Resolved over 4,000 complex complaints 
• Made nearly £2 million in awards to consumers          

 
1.4 As at December 2018, there were 25,803 property businesses registered with TPO, 

representing 40,560 branches/online agents offering agency services to landlords, 
tenants, buyers, sellers, leaseholders and freeholders.  
 

1.5 For ease of reference, TPO have only answered questions relevant to our organisation 
and impact on the service we provide to consumers and the industry. 
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to-day responsibility for most of these functions will be delegated. Some of the smaller 
associations, and a few of the larger ones, may decide that a director, or a group of directors, 
will act as manager”. As stated earlier in point 7.2 the functions carried out are: 
 

(a) entering into contracts for the repair and maintenance of the building;   
(b) taking out various insurance policies;   
(c) employing cleaners and gardeners (or arranging contractors to provide these 
services); and also  
(d) contracting for more specialised services, such as broadcasting and internet services, 
entry phones and lift maintenance. 

 
The Law Commission will be aware that under the Redress Schemes for Lettings Agency 
Work and Property Management Work (Requirement to Belong to a Scheme etc) (England) 
Order 2014 (SI 2014 No. 2359), there is already a mandatory requirement for managing 
agents to belong to an approved redress scheme. 
 
TPO recognises that Commonhold Associations (CA) are private companies limited by 
guarantee and are made up of the unit holders who will likely have little or no experience of 
managing properties. As such, the appointment of the right managing agent will be crucial 
to the effective undertaking of the obligations set out in the CCS. Where the service provided 
by the managing agent is brought into question, unit holders and the CA will need to be 
confident that not only will the managing agent respond to complaints in a timely manner, 
but that they can access an Ombudsman scheme which will deal with the dispute impartially 
and effectively and provide best practice advice, while working against a set of universal 
ombudsman standards. 
 
These standards include clear, transparent procedures on complaint handling as well as 
guidance to complainants with a view to assisting them through the dispute resolution 
process and seeking to both educate and resolve matters at an early stage where possible.  
 
When taking into account the constituents of the CA, it is likely to be the case if commonhold 
is to be reinvigorated to the extent that it is to replace leasehold, there will be a significant 
need for consumer guidance and assistance in order to underpin confidence in the system.  
 
We would therefore suggest that, in-line with the Law Commission’s survey findings (point 
13.43), ensuring that access to an ombudsman scheme is made available to all CAs who 
employ managing agents, becomes a mandatory element to assist the development and 
proliferation of commonhold as a viable tenure.  
 
We would also suggest, given the relative specialised nature of commonhold management, 
that a code of practice specific to agents who manage commonhold properties is developed 
upon conclusion of the Law Commission’s consultation.  
 
Considering the matter of whether it should be mandatory for CAs to be subject to an 
ombudsman, TPO acknowledges and agrees with the arguments put forward by the Law 
Commission in points 13.45 and 13.46. Unlike managing agent businesses, TPO recognises 
that CAs are not third-party organisations and are formed of the unit owners themselves. As 
such, forcing CAs to adhere to an ombudsman decision while at the same time allowing the 
complainant unit owner (and CA member) or tenant to reject the same decision will create 
an imbalance of power and place CAs in difficult position, especially where compensatory 
awards are imposed. Creating such a situation is unlikely to assist in underpinning 
confidence in commonhold. 
 
Regarding the cost of membership of an ombudsman scheme, we note point 13.47 and 
would comment that this statement is incorrect insofar as (as previously stated) residential 
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which set professional standards against which the significant majority of property agents have 
voluntarily chosen to operate. As a result, TPO could look to develop a code of practice specific 
to managing agents engaged in management of commonhold properties whilst also helping to 
communicate potential changes to estate agents, managing agents and property developers. 
 
TPO would be happy to discuss any aspect of our response, and to provide further evidence 
to support our views. We are keen to continue to work in partnership with all aspects of the 
industry to provide consumers with access to redress where there has been detriment, and as 
an Ombudsman, to go further in setting high standards and providing timely and informed 
feedback to ensure that there is continuous improvement and effective compliance. 

 
 

Property Ombudsman 
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Appendix 1: TPO Credentials: 
 
• Validated by, and a full member of the Ombudsman Association 
• Approved by MHCLG as a provider for letting and managing agent redress under the 

Enterprise and Regulatory Reform Act 2013 
• Approved by the National Trading Standards Estate Agency Team (NTSEAT) under the 

Consumers, Estate Agents and Redress Act 2007 
• Approved by NTSEAT and Chartered Institute of Trading Standard’s (CTSI) as an ADR 

body under the Alternative Dispute Resolution for Consumer Disputes (Competent 
Authorities and Information) Regulations 2015 

• Codes of Practice approved by CTSI’s Consumer Codes Approval Scheme (CCAS) 
 
TPO has been successfully operating Codes of Practice for 20 years. TPO’s Codes set out 
the professional and other standards expected of agents who have agreed to follow those 
obligations. TPO’s Letting Agent and Estate Agent Codes are the largest codes approved by 
CTSI’s CCAS and are subject to annual independent audits to ensure they are fit for purpose. 
The Codes allow the actions of agents to be judged fairly, consistently and transparently and 
are unique to the TPO scheme. 

 
Also unique to TPO is the work of our Compliance Team which undertakes compliance checks 
on businesses upon joining TPO and on a rolling basis throughout their period of membership. 
The Compliance Team work closely with CTSI, implementing joint awareness campaigns 
where systemic issues emerge (such as the displaying of fees). 
 
TPO operates a Compliance Committee (CC), which can impose sanctions and/or expulsions 
on businesses not complying with the Ombudsman’s decisions.  
 
The proportion of property businesses choosing to be TPO members has remained at a 
consistent and high majority, despite the approval of other property redress schemes in 2008 
and 2014 (Ombudsman Services: Property and the Property Redress Scheme). Furthermore, 
obligations placed on TPO agents through TPO’s Codes of Practice has resulted in TPO’s 
profile being significantly raised amongst consumers.  
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Consultation Question 1 

In order to protect freeholders, we provisionally propose that it should only be possible to 
convert to commonhold if either: 

(1) the freeholder consents; or 
 

(2) the leaseholders satisfy the qualifying criteria for collective 
enfranchisement, and acquire the freehold as part of the process of 
converting to commonhold. 

 

Do consultees agree? 

We think that these alternatives ultimately amount to the same thing; the freeholder must 
agree (the freeholder being either the freeholder at the beginning of the process, or 
some successor in title, such as the nominee of the leaseholders).   
 
We agree that the consent of the freeholder to conversion to commonhold should be 
required where the freeholder can be found, but should be deemed if the freeholder 
cannot be found or does not respond.  
 
 
 

Consultation Question 2 

We provisionally propose that it should be possible to convert to commonhold without the 
unanimous consent of leaseholders. 

Do consultees agree? 

Yes. 

 

Consultation Question 3 

We provisionally propose that only leaseholders who are eligible to participate in a 
collective enfranchisement claim should take a commonhold unit and should be able to 
participate in a decision to convert to commonhold. 

Do consultees agree? 

Yes. 

 
 
Consultation Question 4 

 

If non-consenting leaseholders retain their leases following conversion to commonhold 
(which we call "Option 1"): 

(1) We provisionally propose that it should be possible for conversion to take 
place with the support of long leaseholders of 50% of the flats in the building. 
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Do consultees agree? 
 

Yes. 

 
 

(2) We provisionally propose that non-consenting leaseholders should be 
provided with a statutory right to purchase the commonhold interest in their 
unit at a later date. Do consultees agree? 

 

Yes. 

 
 

(3) We provisionally propose that the right to purchase the commonhold interest 
should replace non-consenting leaseholders’ statutory rights to obtain a lease 
extension and to participate in a collective enfranchisement. Do consultees 
agree? 

 

Yes. 

 
(4) We invite the views of consultees as to whether a purchaser from a non- 

consenting leaseholder should be required to purchase the commonhold 
interest, as well as the leasehold interest. 

 

We think that a successor in title of a non-consenting leaseholder should be entitled to 
purchase the commonhold estate but not that they should be required so to do. 

 
 

(5) We provisionally propose that the leaseholders should be able to require the 
freeholder to take new 999-year leases over any flats not let to qualifying 
tenants and that such leases should automatically be granted over flats let to 
statutorily protected non-qualifying tenants and shared ownership 
leaseholders. Do consultees agree? 

 

We should prefer the freeholder to take the commonhold in the relevant units. 

 
(6) We invite the views of consultees as to whether the non-consenting 

leaseholders’ share of the freehold purchase should be capable of being 
funded: 

 
(a) by the consenting leaseholders, through the commonhold 

association which holds the commonhold interest; 
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(b) by the consenting leaseholders, through a company (owned by 
them) which acquires the commonhold interest; 

 
(c) by a third-party investor, who acquires a long lease of the 

commonhold unit superior to the non-consenting leaseholder’s 
lease; 

 
(d) by granting a leaseback to the freeholder (who may be compelled 

to accept the lease), who acquires a long lease of the 
commonhold unit superior to the non-consenting leaseholder’s 
lease; and/or 

 
(e) by any other means. 

 
We think that (a) would be the best way of funding. 

 

Consultation Question 5 

If non-consenting leaseholders are to be required to take a commonhold unit following 
conversion to commonhold (which we call “Option 2”): 

(1) We provisionally propose that that qualifying leaseholders of 80% of the flats 
in the building should be required to support the decision to convert. Do 
consultees agree? 

 

We think that 75% would be better. 

 
 

(2) We provisionally propose that the leaseholders should be able to require the 
freeholder to take the commonhold unit of any flats not let to qualifying 
tenants and that freeholders should automatically become the unit owner in 
respect of any flats let to statutorily protected non-qualifying tenants and 
shared ownership leaseholders. Do consultees agree? 

 

Yes. 

 
 

(3) We provisionally propose that it should be possible to place a charge over 
non-consenting leaseholders’ units to recover their share of the initial 
freehold purchase price upon future sale of their commonhold unit. Do 
consultees agree? 

 

We are not convinced that a charge of registered land is the best device to secure the 
money (the share of the initial freehold purchase price).  The powers of a registered 
charge (possession, foreclosure, sale and the appointment of a receiver) seem 
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inappropriate as against a non-consenting former leaseholder.  We think that the proposal 
may be better conceived as a trust of a share in the sale proceeds in the unit, and should 
be protected as such. 

 
 

(4) If consultees do not agree, how should non-consenting leaseholders’ share 
of the purchase price be financed? 

 

 

 

 

 
 

(5) We invite the views of consultees as to who should be able to provide such 
finance and take the benefit of the charge. 

 

There would be no need for a specific restriction on who would be able to provide finance 
and become beneficiaries under a trust of the sale proceeds (as suggested in our 
response to paragraph (3) above 

 

 
 

(6) We invite the views of consultees as to whether the charge should be set: 
 

(a) as a fixed amount, representing the non-consenting leaseholder’s 
share of the initial freehold purchase; 

 
(b) as that fixed amount, with interest; 

 
(c) as that fixed amount, adjusted in line with house price inflation; 

 
(d) as a percentage of the final sale price, representing the percentage 

increase in value of the non-consenting leaseholder’s property 
interest (from leasehold to commonhold) on conversion; or 

 
(e) in some other way. 

 
If the charge were to be set, (d) would be the best option. 

 
(7) We invite the views of consultees as to what priority this charge should have in 

relation to any pre-existing charges. 
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Any such charge should take priority after any subsisting charge. 

 

Consultation Question 6 

Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-
qualifying tenant on a variable service charge, is required to take a commonhold unit on 
conversion under Option 2, we invite consultees’ views as to whether: 

(1) a cap should be placed on the amount of commonhold costs which are 
recoverable from the former leaseholder or freeholder, to reflect the costs that 
are recoverable from the non-qualifying tenant; 

 

There should be no cap. 

 
 

(2) the non-qualifying tenant’s rights should be altered so that he or she no longer 
has the right to challenge service charge costs after they have been incurred, 
but instead has the same rights to challenge commonhold costs as other unit 
owners; or 

 

The rights should not  be altered. 

 
 

(3) any other approach would fairly protect and balance the competing interests of 
the leaseholder or freeholder, and the non-qualifying tenant. 

 

 

 

 

 

Consultation Question 7 

Under Option 2, we provisionally propose that: 

(1) those wishing to convert (with less than unanimous consent) should be required 
to seek the prior authorisation of the First-tier Tribunal (Property Chamber) or 
Residential Property Tribunal in Wales (“the Tribunal”); and 

 
(2) the Tribunal should be required to authorise a conversion to commonhold 

unless: 
 

(a) the necessary consents have not been obtained; 
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(b) the terms of the CCS do not adequately protect the interests of non- 
consenting leaseholders; and/or 

 
(c) the applicants refuse to adopt the Tribunal’s proposed revisions to 

ensure the CCS sufficiently protects the interests of non-consenting 
leaseholders. 

 

Do consultees agree? 
 
 
Yes. 
 
 
 

Consultation Question 8 

We provisionally propose that on conversion to commonhold, tenancies granted for 21 
years or less should continue automatically on conversion and that the consent of such 
tenants should not be required in order to convert to commonhold. 

Do consultees agree? 

 

Yes. 

 

Consultation Question 9 

We invite consultees’ views as to whether it should be possible for charges to transfer 
automatically from the leasehold title to the commonhold unit title on conversion to 
commonhold, without requiring lenders’ consent. 

We think that it should be possible for commonhold units to be substituted for leasehold 
estates as security for loans in registered charges without the consent of the charge owner 
on conversion to commonhold. The land will be the same, and the estate will be freehold, 
albeit it within a different structure. 

 

Consultation Question 10 

We have set out two options for setting the threshold of leaseholder support which should 
be required to convert to commonhold. The first would be to require leaseholders (who are 
qualifying tenants under enfranchisement legislation) owning at least 50% of the flats in 
the building to consent, provided non- consenting leaseholders are able to retain their 
leasehold interest on conversion to commonhold (Option 1). The second would be to 
require leaseholders (who are qualifying tenants under enfranchisement legislation) 
owning at least 80% of the flats in the building to consent, on the basis that non-
consenting leaseholders are required to take a commonhold unit on conversion (Option 2). 

We invite consultees’ views as to whether they prefer Option 1 or Option 2. 
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Option 2 is more consistent with the reinvigoration of commonhold law reform and 
preserves property in the hands of its possessors.  Freeholders will be compensated for 
the loss of their reversions on the same basis as at present. 

 

We invite consultees’ views as to any other options for setting the threshold of leaseholder 
support for conversion, other than Options 1 and 2, which strike an appropriate balance 
between the interests of those wishing to convert and non- consenting leaseholders, and 
provide a mechanism for financing the freehold purchase. 

 

 

Consultation Question 11 

We provisionally propose that, where the freeholder refuses to consent to conversion, the 
leaseholders will need to follow the collective enfranchisement process to purchase the 
freehold in order to convert to commonhold. 

Do consultees agree? 

Yes. 

 

Consultation Question 12 

We provisionally propose that, to simplify the procedure for converting to commonhold, 
any consents given in support of the conversion should not automatically lapse after 12 
months. 

Do consultees agree? 

Yes. 

 

We invite consultees’ views as to whether leaseholders should be able to withdraw their 
individual consent to conversion after the Claim Notice has been served, or whether 
leaseholders should be required to make a collective decision no longer to proceed with 
the conversion. 
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Consultation Question 13 

We provisionally propose that (in addition to the freeholder) it should be possible for 
leaseholders who are in the process of acquiring the freehold by collective 
enfranchisement, to apply to HM Land Registry to create a new commonhold. 

Do consultees agree? 

Yes. 

 

We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be granted new security over the commonhold 
unit after conversion, a deed of substituted security provided to HM Land Registry will act 
as sufficient evidence that this condition has been fulfilled. 

Do consultees agree? 

This proposal may pose difficulties with the delivery of the deeds, and may require delivery 
in escrow conditional on the creation of the commonhold.  This would add an additional 
layer of conveyancing complexity.  It may be more practical for the substitution of security 
to be effected by operation of law on the creation of the commonhold with consent by 
deed.  

 

Consultation Question 14 

Where the freehold of the building is owned by the leaseholders collectively through a 
freehold management company (a “FMC”), we provisionally propose that the common 
parts of the building should be transferred to a new commonhold association as part of the 
process of conversion to commonhold (rather than the FMC changing its articles to 
become a commonhold association, where this is possible). 

Do consultees agree? 

Yes. 

 

Consultation Question 15 

We invite consultees’ views as to whether, taking into account our provisional proposals 
set out in questions 11 to 14, the conversion procedure would operate satisfactorily. 

The conversion process would operate more satisfactorily taking into account the 
provisional proposals than without them. 

 

We invite consultees’ view on what changes could be made to simplify the procedure and 
make it more cost-effective. 
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Consultation Question 16 

We provisionally propose that any new management structure needs to meet the following 
objectives: 

(1) Provide the ability to separate out the management of a variety of different 
interests within the same development, in particular by: 

 

(a) differentiating voting rights, so that those affected by a decision are 
entitled to participate in making that decision, and no one else is able to 
do so; and 

 

(b) allowing shared costs to be allocated in different ways to ensure that 
only those benefitting from a service pay for it. 

 

(2) Provide a framework which can be used to regulate the relationship 
between more than one building where there are shared areas, such as 
shared car parks or gardens. 

 

(3) Strike an appropriate balance between standardisation and flexibility. 
 

(4) Facilitate consumer protection to ensure that abuses that have arisen in the 
residential leasehold context cannot be transposed into commonhold. 

 

Do consultees agree? 

We agree that the management structure needs to meet these objectives.  A legislative 
framework would be helpful. 

 
Are there any other objectives which should be added to the list above? 

 

 

Consultation Question 17 

We provisionally propose that commonholds with sections (which are not individual 
corporate bodies) should be introduced as a management structure to make commonhold 
workable for more complex developments. 

Do consultees agree? 

Yes. 
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If consultees do not agree, do consultees prefer either the flying commonhold model or 
layered commonhold model? If so, how do consultees suggest addressing the issues with 
these models? 

 

 

Are consultees aware of any other options we should be considering? 

 

 

Consultation Question 18 

We provisionally propose that it should be optional, rather than mandatory, for a section 
committee to be set up for each section in a commonhold. 

Do consultees agree? 

Yes. 

 

If consultees disagree, which powers do consultees think should be given compulsorily to 
those committees? 

 

 

Consultation Question 19 

We invite consultees’ views as to whether delegation to section committees should be 
collateral or exclusive; whether this should vary for different powers; or whether it should 
be for each commonhold to decide. 

We think that delegation should be collateral. 

 

Consultation Question 20 

We invite consultees’ views as to whether: 

(1) directors should be able to revoke or alter the powers delegated to a section 
committee as they wish; 

 

(2) section committees affected by an alteration of delegated powers should be 
given the ability to apply to the Tribunal; or 

 

(3) the directors should have to apply to the Tribunal in order to alter or revoke a 
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delegation. 
 

We think that directors should be able to revoke or alter the powers delegated to a section 
committee, subject to the ratification by the association members within a specified time of 
the revocation or alteration.  

Section committees and unit holders in sections affected by a revocation or alteration of 
delegated powers should be given the ability to apply to the Tribunal. 

The directors should not have the ability to apply to the Tribunal to revoke or alter 
delegated powers.  

 

Consultation Question 21 

We provisionally propose that a new section should be able to be created by: 

(1) the developer, at the outset; and 
 

(2) the commonhold association at a later date. 
 

Do consultees agree? 

Yes.  

 
 

If the commonhold association is allowed to create sections after it has been set up, we 
provisionally propose that this decision should be approved by special resolution, with the 
additional requirement that at least 75% of the total votes held by the unit owners who 
would be part of the new section must have been cast in favour of creating the section. 

Do consultees agree? 

We think that the decision to create sections after the commonhold association has been 
set up should be approved by ordinary resolution, but with the additional requirement that 
at least 75% of the total votes held by the unit owners who would be part of the new 
section must have been cast in favour of creating the section. 

 

We provisionally propose that unit owners affected by the introduction of a new section 
should be given the option of applying to the Tribunal. 

Do consultees agree? 

Yes. 
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Consultation Question 22 

We provisionally propose that qualifying criteria for sections should be introduced, so that 
sections can only be created to give separate classes of vote to: 

(1) residential and non-residential units; 
 

(2) non-residential units, which use their units for significantly different 
purposes; 

 

(3) different types of residential units (such as flats and terraced houses); 
 

(4) separate blocks in the same development; and 
 

(5) other premises falling within the commonhold which, in the interests of 
practicality and fairness, should form a separate section. 

 

Do consultees agree? Are there any other criteria which consultees feel should be added 
to the list? 

We agree but have no other criteria to add. 

 

Consultation Question 23 

We provisionally propose that it should be possible for sections to consist of a single unit. 

Do consultees agree? 

Yes. 

 

Consultation Question 24 

We provisionally propose that to combine two or more sections, a special resolution of the 
commonhold association should be required. Additionally, 75% of the votes cast by the unit 
owners in the sections that are to be combined must have been in favour. 

Do consultees agree? 

We think that to combine two or more sections, an ordinary resolution of the commonhold 
association should be required, but that 75% of the votes cast by the unit owners in each 
of the sections that are to be combined must have been in favour. 
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We provisionally propose that unit owners affected by sections being combined should be 
given the right to apply to the Tribunal as an additional protection. 

Do consultees agree? 

Yes. 

 

We provisionally propose that there should be no criteria which must be met before two or 
more sections in a commonhold can be combined. 

Do consultees agree? 

Yes. 

 

Consultation Question 25 

We invite consultees’ views as to whether statutory development rights should apply 
automatically so as to avoid the need to reserve express rights in the CCS. 

We think that it would be helpful for the legislation to provide for automatic development 
rights on standard terms. 

 

We invite consultees’ views as to whether such statutory rights should be drawn widely to 
include all matters which are likely to apply in commonhold developments, including (but 
not limited to) the right to add land, to make consequential variations to commonhold 
contributions and voting rights, and rights of access. 

We think that statutory development rights should be drawn widely to include all matters 
which are likely to apply in commonhold developments. 

 

Consultation Question 26 

We provisionally propose that there should be no specific statutory provisions for the 
appointment of developers’ directors. Instead, a developer’s ability to appoint directors 
should depend on the number of units it retains. 

Do consultees agree? 

Directors will owe fiduciary duties to the company as a whole, regardless of by whom they 
were appointed.   

 

We provisionally propose that developers should be able to exercise all voting rights 
associated with the units of which they are the registered owners. 
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Do consultees agree? 

Yes. 

 

Consultation Question 27 

Currently, the Commonhold Regulations place certain restrictions on a developer’s 
exercise of development rights: 

(1) the developer must not exercise rights in a way which would interfere 
unreasonably with unit owners’ enjoyment of their units or their ability to 
exercise rights granted by the CCS; 

 
(2) the developer may not remove land from the commonhold which forms part 

of a unit unless the owner of that unit provides written consent; 
 

(3) any damage caused to the commonhold land by the developer should 
be remedied as soon as reasonably practicable; and 

 
(4) the developer may not exercise development rights if the works for which 

the right was granted have been completed (excluding the developer’s 
right to market units). 

 
We invite consultees’ views as to whether any further restrictions should be introduced on 
the use of development rights: in particular, whether a time limit should be imposed on the 
exercise of these rights (and if so, what this time limit should be). 

We do not think that there should be additional limits on the exercise of developer's rights.  
It should be open to those establishing the commonhold to set limits if they decide to. 

 

 

 

Consultation Question 28 

We provisionally propose that “anti-avoidance” provisions should be introduced to ensure 
that the developer does not attempt to secure a greater degree of control by: 

(1) taking powers of attorney from the purchasers (or seeking to control votes in any 
other way); or 

 

(2) attempting to control how unit owners vote by inserting terms in the 
purchase contracts. 

 

Do consultees agree? 

Yes. 
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Consultation Question 29 

We invite consultees’ views as to what advantages there are (if any) of the transitional 
period in the registration procedure for new commonhold developments. 

 

 

Consultation Question 30 

We invite consultees’ views as to whether any requirements of company law (such as to 
make an annual confirmation statement, and to file accounts) should be relaxed for 
commonhold associations. 

We agree that the requirement of annual confirmation statements and accounts should be 
relaxed for commonhold associations. 

We think that the registered title at HMLR should replace or constitute the list of members. 
Registration at HMLR could be as effective as registration at Companies House.   

 

Consultation Question 31 

We invite consultees’ views as to whether there are particular difficulties in applying CVAs 
to commonhold associations. 

We do not think that there are any particular difficulties. 

 

We invite consultees’ views as to whether the CVA procedure needs any adaptations to 
make it more relevant and effective in dealing with commonhold associations in financial 
difficulties. 

We do not think so. 

 

Consultation Question 32 

We provisionally propose that it should not be possible for creditors directly to petition for a 
commonhold association to be wound-up, and a liquidator appointed. Instead, a petition 
could lead to the court appointing a commonhold administrator, who would carry out the 
necessary duties. 

Do consultees agree? 

We are not sure that a new term "commonhold administrator" would necessarily be helpful 
but agree that it would be a good idea to require the appointment of an administrator 
before a liquidator, and to make commencement of liquidation dependant on the court's 
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consideration of the administrator's report. 

 

We provisionally propose that a commonhold administrator should then be able to petition 
for the association to be wound-up only if the commonhold association is irretrievably 
insolvent. 

Do consultees agree? 

We agree that the test for liquidations should be irretrievable insolvency but we should not 
want to limit the right to petition to the administrator. 

 

Consultation Question 33 

We provisionally propose that the law should be clarified to ensure that there is a 
presumption that, on the insolvency of a commonhold association, a successor 
association should usually be appointed. 

Do consultees agree? 

Yes. 

 

We invite consultees’ views as to whether there are circumstances in which it would not be 
appropriate for the court to appoint a successor association and, if so, what these 
circumstances are. 

We think that the court should not appoint a successor association if a specified proportion 
(perhaps 50%) of the unit holders were absent, insolvent, or did not want to participate. 

 

We provisionally propose that the court should have discretion as to whether to impose 
conditions for a successor association to be appointed. 

Do consultees agree? 

Yes. 

 

We invite consultees’ views as to: 

(1) what conditions might be imposed; and 
 

(2) if the court’s discretion is to be structured, what factors the court should take into 
account. 

 
Conditions might be imposed requiring contributions to the debts of the association from 
persons responsible for its having become insolvent, the disposal of assets held by it, and 
limitations on the conduct of business by the successor association. 
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Consultation Question 34 

We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit 
owners to reduce the level of indebtedness of the association. 

Do consultees agree? 

No.  If the association has failed to make assessments and does become insolvent, a 
liquidator should have the power to cause it to put the failures right and to get the 
payments that should have been made if the association had been properly run.  

 

We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit 
owners to make up for the shortfall in contributions from members who are bankrupt or 
from whom it is impossible to recover their contributions. 

Do consultees agree? 

Yes, but we have some reservations about the principles of limited liability. 

 

Consultation Question 35 

We provisionally propose that it should be possible for the CCS to impose restrictions on 
the short-term letting of units. 

Do consultees agree? 

No.  The difficulties often do not seem to arise from the length of the term but from the 
nature of the user.  Constraints should perhaps be as to user rather than length of letting. 

 

We invite consultees’ views as to how to ensure that any restriction on short-term letting 
does not prevent units being rented in the private or social rented sector. In particular: 

(1) in relation to the private rented sector, we invite views on whether any 
restriction imposed by a CCS should be confined to lettings made for less 
than six-months, or for any other specified period; 

 
There should be no such restriction. 

 

(2) in relation to the social rented sector, we invite views on whether any restriction 
imposed by a CCS should not be able to apply to particular landlords, such as 
registered providers of social housing and housing associations, or whether 
there are other ways of ensuring that such lettings cannot be prohibited in the 
CCS. 
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There should be no such restriction, and there should be no differential treatment of unit 
holders based on their status as registered providers. 

 

Consultation Question 36 

We provisionally propose that event fees should be prohibited within commonhold, except 
for any specific circumstances expressly permitted by statute. 

Do consultees agree? 

 

 

 

 

We invite consultees’ views as to whether an exception to the proposed prohibition on 
event fees should be made for specialist retirement properties within commonhold. 

 

 

 

 

We invite consultees’ views as to whether there are any other circumstances (apart from 
specialist retirement properties) in which event fees should be permitted within 
commonhold. 

 

 

 

 

Consultation Question 37 

We invite consultees’ views as to whether any further restrictions should be put in place to 
limit which local rules may be added to the CCS. 

We do not think that further restrictions are needed. 
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Consultation Question 38 

We provisionally propose that a higher threshold for amending the CCS should be 
introduced, which may apply to some or all local rules. 

Do consultees agree? 

Yes. 

 

We invite consultees’ views as to: 

(1) what voting threshold should be required to amend local rules; 
 

We think that a simple majority of those voting with a quorum should be required for 
changes that are not opposed, but that an 80% majority should be required if the change 
is opposed. 

 

 

(2) when there should be a right to apply to the Tribunal in relation to 
amendments of the CCS; and 

 

Opponents to amendments should have the right to apply to the tribunal to prevent the 
change when they think that it is of  great importance to them (eg a unit holder with a 
guide dog on an amendment to ban pets/animals). 

 

(3) whether the threshold should be the same for amending all local rules, or 
whether rules should be differentiated. If consultees are of the view that rules 
should be differentiated, we invite views as to how the threshold for introducing 
a rule in an area on which the CCS is currently silent should be determined. 

 

 

 

Consultation Question 39 

We provisionally propose that the mandatory provisions of the CCS should be contained in 
the regulations, but not be reproduced in the CCS. 

Do consultees agree? 

Yes. 

 

If so, we invite consultees’ views as to whether the directors of the commonhold 
association should be under a duty to provide copies of the most up-to-date standard 
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provisions contained in the regulations, along with a copy of the CCS, to any new 
purchasers, and should provide copies of the updated standard provisions to all unit 
owners as and when changes are made. 

The standard provisions should be made readily available (perhaps on the Gov.uk 
website) and if that were the case, it should not be an obligation on directors to supply 
copies. 

 

Consultation Question 40 

Should our provisional proposals to introduce sections be implemented, we provisionally 
propose that it should be possible to add schedules to the CCS, where the rights and 
obligations applying to a specific section can be collated. 

Do consultees agree? 

Yes. 

 

Consultation Question 41 

We invite consultees’ views as to whether there are any new terms, other than those we 
have asked about in this Consultation Paper, which should be added to the prescribed 
terms of the CCS (that is, rules which should apply to every commonhold, rather than local 
rules which can optionally be adopted by individual commonholds). 

 

 

Consultation Question 42 

We provisionally propose that the procedure for the election of directors of a commonhold 
should be simplified, so that the prescribed articles of association provide that directors 
should be elected at a general meeting, and also may be co-opted by the existing directors. 

Do consultees agree? 

 

 

 

 

Consultation Question 43 

We provisionally propose that, if a commonhold association cannot find members able and 
willing to serve as directors, and is also unwilling to appoint professional directors, any 
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member of the association should be able to apply to a court or tribunal for professional 
directors to be appointed, who would then be paid by the association. 

Do consultees agree? 

 

 

 

 

We provisionally propose that, if members should be able to make such an application, 
then someone with a mortgage or other charge over a unit should also be able to do so. 

Do consultees agree? 

Yes, but think that more is needed to preserve the commonhold association until an 
application is made.  We presume that the applicant would get his costs.  Perhaps the 
Registrar of Companies should be enabled and required to apply to a court or tribunal 
before striking off a commonhold association.  

 

We provisionally propose that, if it should be possible for an application to appoint directors 
to be made, it should be heard by the First-tier Tribunal (Property Chamber) (in Wales, the 
Residential Property Tribunal). 

Do consultees agree? 

Yes. 

 

Consultation Question 44 

We invite consultees’ views as to whether a problem is likely to arise whereby a single 
investor, or a group of investors, who own a majority of units, run a block in their own 
interests in order to “squeeze out” other owners. 

We think that there is very clearly potential for such problems. 

 

If it is felt that problems are likely to arise, then we invite consultees’ views as to the 
following: 

(1) whether the concept of “persistent failure to comply with the CCS in some 
material respect”, offers a satisfactory basis upon which a court or tribunal 
could intervene on an application by a unit owner; 
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(2) whether such applications should be made to the court or the Tribunal; 
 

(3) whether, the court or Tribunal should have the power to appoint directors, 
and to make the supplementary orders set out in paragraph 9.48 above, 
should they be required; 

 
(4) whether it would be necessary for the court or tribunal to exercise continuing 

supervision over the directors who were appointed; and 
 

(5) whether other solutions could be used to address the difficulty. 
 

We think that the appointment by the tribunal or the court of a receiver and manager offers 
a remedy to the problem.   

There should also be provision for sanctions against the directors and shadow directors in 
such cases, including costs and disqualification.  

In relation to paragraph (1), we are not convinced that "persistent failure to comply with the 
CCS in some material respect" would be a satisfactory test. 

 

Consultation Question 45 

We seek consultees’ views on whether their experience with other leaseholder- controlled 
companies (Freehold Management Companies, Residents’ Management Companies and 
right to manage companies) leads them to believe that provisions for proxy voting may be 
abused, and, if so, in what way or ways. 

The duration of a proxy should be limited to the next meeting or to a set of resolutions.  
"Which way to vote" should be stipulated in the proxy appointment. 

 

We further seek consultees’ views on whether any such abuses could be prevented or 
mitigated by: 

(1) a restriction on the number of proxy votes that any individual might hold; or 
 

(2) some other device (please specify). 
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Consultation Question 46 

We provisionally propose that legislation should deem that the commonhold association 
has an insurable interest in the parts of the building which are owned by the unit owners. 

Do consultees agree? 

Yes. 

 

We provisionally propose that legislation should require the commonhold association to 
reinstate or rebuild (as appropriate) the whole of a horizontally- divided building – including 
the parts owned by the unit owners – in order to satisfy the indemnity principle within 
insurance law. 

Do consultees agree? 

Yes. 

 
We invite consultees’ views as to whether any other legal difficulties would arise in 
arranging buildings insurance for commonholds which have not been addressed by these 
proposals. 

We wonder whether the proposals should consider addressing the issues of failing to 
insure and underinsuring, as those failures may occur with affect commonhold 
associations as they do some freehold companies.  

 

Consultation Question 47 

We provisionally propose that the CCS should be amended so as to require that either a 
copy of the buildings policy and schedule, or sufficient details of it, should be supplied to all 
unit owners on or before they acquire a unit, and whenever the terms of the policy change. 

Do consultees agree? 

Yes. 

 

We provisionally propose that the commonhold association should confirm to unit owners 
and their mortgage lenders that the insurance is in existence on an annual basis, and 
when reasonably required at other times. 

Do consultees agree? 

Yes. 
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Consultation Question 48 

We invite consultees’ views as to whether public liability insurance (that is, insurance 
against liability as an occupier and also as a property owner) is likely to be generally 
available for commonhold associations. 

If it is generally available, we provisionally propose that details of minimum cover, 
permissible exclusions and excesses, and so on, should be prescribed in regulations to be 
made by the Secretary of State. 

Do consultees agree? 

Yes. 

 

Consultation Question 49 

We provisionally propose that the commonhold community statement should contain an 
express power for the commonhold association to take out directors’ and officers’ 
insurance. 

Do consultees agree? 

Yes. 

 

Consultation Question 50 

We provisionally propose that the provisions in the prescribed commonhold community 
statement requiring the repair of the common parts should be extended to require also 
“renewals”; that is, the replacement of “like with like” if something should be beyond 
economic repair. 

Do consultees agree? 

Yes, but we think it may be helpful to clarify that appropriate modern substitutes may be 
used, even if it amounts to "improvement". 

 

We provisionally propose that the installation of adequate thermal insulation should be 
deemed to be a repair. 

Do consultees agree? 

Yes, but wonder if the meaning of "adequate" would need to be clarified.  

 

We provisionally propose that it should be possible for the repairing obligations required by 
the CCS to be supplemented by a local rule requiring a higher standard of repair, if 
appropriate. 
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Do consultees agree? 

Yes. 

 

We provisionally propose that, with horizontally-divided buildings (so including all flats), 
matters relating to the internal repair of units should be left to local rules. 

Do consultees agree? 

Yes. 

 

We provisionally propose that with vertically-divided buildings (that is, all houses, whether 
detached, semi-detached or terraced) all matters relating to repair (whether internal or 
external) of the units should be left to local rules. 

Do consultees agree? 

Yes. 

 

Consultation Question 51 

We invite consultees’ views as to whether rights of entry are best left to local rules, or 
whether rights of entry should be prescribed. 

We think that basic rights of entry should be prescribed. 

 

If rights of entry are prescribed, we invite consultees’ views as to whether it is necessary to 
make a distinction between different types of buildings. 

We think it would be helpful to make distinctions between different types of buildings. 

 

If it is necessary to distinguish between different types of building, we invite consultees’ 
views as to: 

(1) whether the distinction should be between those that are horizontally- 
divided, and those that are vertically-divided; and 

 

(2) if some other distinction is more appropriate, what that should be. 
 

Paragraph (1) would be appropriate as might a distinction betwenn residential and non-
residential units, with more extensive rights applicable to the latter. 

 

We invite consultees’ views as to what, in each case, the appropriate rights of entry would 
be. 
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Consultation Question 52 

We provisionally propose that the commonhold community statement should be amended 
to provide that alterations to the common parts which are incidental to internal alterations 
made by a unit owner to his or her own unit should not require the consent of the members 
by an ordinary resolution. 

Do consultees agree? 

Yes. 

 

We provisionally propose that the giving of consent to such proposals should be delegated 
to the directors. 

Do consultees agree? 

Yes. 

 

We invite consultees’ views as to whether: 

(1) “minor alterations to the common parts” should be defined as we have 
outlined at paragraph 9.137 above; or 

 

(2) some other criterion could be adopted to distinguish minor alterations from 
those which should continue to require the consent of an ordinary resolution by 
the members. 

 
We support the proposal, but think that a notice to the directors should be required.  It is 
possible that the directors will have a different view from the unit holder who wants to 
make the aterations. 

 

Consultation Question 53 

We invite consultees’ views as to whether existing long-term contracts have been a 
problem which leaseholders have encountered. 

 

 

If they have, then we further invite leaseholders to let us have examples. 
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Consultation Question 54 

We provisionally propose that commonhold associations should be given the right, within a 
set period from the date when the unit owners take effective control of the commonhold 
association, to cancel contracts which were entered into by the association before that 
date. (It would be necessary to define these terms so as to exclude the scenario where the 
units were “sold” to associates of the developer). 

Do consultees agree? 

Yes. 

 

We provisionally propose that a “long-term contract” should be defined as a contract which 
must run for more than 12 months. 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

Yes. 

 

We provisionally propose that a commonhold association should have to exercise this right 
within six months from the commonhold coming under the effective control of the unit 
owners (being actual “arms-length” purchasers of the units). 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

We think that a period of two years may be more appropriate as any difficulties may not 
become apparent within the shorter timescale. 

 

Consultation Question 55 

We invite consultees’ views as to the difficulties that can arise when the long-term contract 
includes the hire of equipment which remains the property of the contractor and which they 
have reserved the right to remove if the contract should be terminated. We would 
appreciate any examples of contracts involving the hire of equipment, or of long-term 
contracts generally, that consultees are able to provide. 

We have not experienced such difficulties but can see the potential problems. 

 

Consultation Question 56 

We provisionally propose that the proposed contributions to shared costs should require 
the approval of the members of the commonhold association. This approval would 
generally be given by a resolution passed in a general meeting, though it could be passed 
by the written procedure. 

Do consultees agree? 
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We think the decision should be made by the directors after consultation. 

 
We provisionally propose that this approval should be given by an ordinary resolution 
(over 50% majority), rather than by a special resolution (at least 75% majority). 

Do consultees agree? 

If approval were required, it should be by ordinary resolution. 

 
We invite consultees’ views as to the suggestion that if the proposed level of contributions 
failed to secure approval, the level of contributions required in the previous financial year 
should continue to apply. 

We agree but the level should be adjusted for inflation measured by an appropriate index 
set by regulation. 

 
We invite consultees’ alternative proposals to address the issue of what should happen if 
the directors’ proposed level of commonhold contributions fail to obtain approval. Should 
the minority be given any protection against unexpected expenditure? 

Unit holders should have the right to apply to the tribunal to exempt them from any 
decision substantially to alter the services provided and any decision substantially to raise 
the standard to which to which any services are provided.  

 

Consultation Question 57 

We provisionally propose that it should be possible for the CCS to include, as a local rule, 
an index-linked “cap” on the amount of expenditure which could be incurred on the cost of 
improvements. 

Do consultees agree? 

Yes. 

 

We provisionally propose that it should be possible for the CCS to include, as a local rule, 
an index-linked “cap” on the amount of expenditure which could be incurred annually on 
the cost of “enhanced services”, as described in paragraph 10.40(1). 

Do consultees agree? 

Yes. 

 

We provisionally propose that if a CCS contained such a “cap”, then it could be removed 
only with the unanimous consent of the unit owners, or with the support of 80% of the 
available votes, and the approval of the Tribunal. 
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Do consultees agree? 

Yes. 

 

We provisionally propose that any application by a unit owner to challenge proposed 
expenditure should be made before it was incurred, and expenditure should not be open to 
challenge later. 

Do consultees agree? 

Yes. 

 

Consultation Question 58 

We provisionally propose that it should be compulsory for a commonhold association to 
have some form of reserve fund. 

Do consultees agree? 

Yes. 

 
We provisionally propose that the scheme for the financing of the commonhold should 
continue to distinguish between contributions for shared (current) expenditure, and 
contributions to the reserve fund or funds. 

Do consultees agree? 

Yes. 

 
We provisionally propose that no minimum annual contribution towards the reserve fund 
should be specified. 

Do consultees agree? 

Yes. 

 
We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate. 
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We provisionally propose that the directors of commonhold associations should be able to 
set up such designated reserve funds as they see fit. 

Do consultees agree? 

Yes, subject to the requirement that the directors have considered appropriate 
professional advice. 

 
We provisionally propose that it should also be possible for the members of a commonhold 
association to require, by ordinary resolution, that a designated reserve fund or funds 
should be set up. 

Do consultees agree? 

Yes, subject to the requirement that the directors have disclosed the relevant appropriate 
professional advice they have considered. 

 
We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose for which 
the designated reserve fund was set up. 

Do consultees agree? 

Yes, but subject to the discretion of the court to order otherwise. 

 
We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to insolvency 
proceedings. 

Do consultees agree? 

Yes, but subject to the discretion of the court to order otherwise. 

 
We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, and with 
the approval of the Tribunal. 

Do consultees agree? 

Yes, but we think that the Tribunal should have power to give directions about future 
arrangements for reserve funds. 

 

We invite consultees’ views as to whether the directors (or the members in a general 
meeting) should be able to “borrow” from a reserve fund in order to meet a shortfall in 
meeting other expenditure, and, if so, what safeguards, if any, would be appropriate. 
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The procedure for changing the designation would be appropriate. 

 

We provisionally propose that the proposed annual contributions to the reserve fund or 
funds should be approved by the members in the same way as the contributions to current 
expenditure, and, if possible, at the same time. 

Do consultees agree? 

Yes. 

 

Consultation Question 59 

We provisionally propose that it should be possible to allocate to individual units within a 
commonhold different percentages that it must contribute towards different “heads” of cost. 

Do consultees agree? 

Yes. 

 

We invite consultees’ views as to whether each commonhold should have total flexibility in 
how different costs are allocated, or whether there should be any limitations on their ability 
to do so. 

The limits should be those of unfair prejudice or significant disproportion. 

 

Consultation Question 60 

We provisionally propose to retain the possibility of varying the percentage of expenditure 
allocated to each unit, by amending the CCS by special resolution. Such amendments 
would remain subject to a unit owner’s right not to have a significantly disproportionate 
amount of the contributions to shared costs, or the reserve funds, allocated to his or her 
unit. 

Do consultees agree? 

Yes, but subject to the requirement that the directors only can propose such a resolution, 
having considered appropriate professional advice and disclosed it to the members. 

 
We invite consultees’ views as to whether: 

(1) it is likely to be fair and workable to consider any proposed variations to 
contributions to shared costs, and the reserve funds, on the basis that the 
originally allocated percentage was fair; and 
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(2) safeguards need apply only if the allocated percentage is altered. 
 

 

 

 

 
We invite consultees’ views as to whether internal floor area would offer a satisfactory 
default basis on which to allocate financial contributions in purely residential 
commonholds. 

Internal floor area would not offer a satisfactory default basis on which to allocate financial 
contributions in purely residential commonholds. Units may be of widely differing quality, 
receiving different levels of service, with access to different restricted use areas. 

 

We invite consultees’ views as to whether internal floor area would offer a satisfactory 
default basis on which to allocate financial contributions in commonholds which include (a) 
commercial and residential units and (b) commercial units of different kinds. If not, we 
invite views on alternative methods. 

Internal floor area would not offer a satisfactory default basis on which to allocate financial 
contributions in commonholds include (a) commercial and residential units and (b) 
commercial units of different kinds. The basis should be left to the professionalism of the 
appropriate professional advisers, management surveyors having due regard to the 
Service Charge Code. 

 

Consultation Question 61 

We provisionally propose that the current scheme for the issue of a Commonhold Unit 
Information Certificate (“CUIC”) on the sale of a unit should in its essentials be retained. 

Do consultees agree? 

Yes. 

 
We invite consultees’ views as to whether the possibility of further contributions 
(emergency contributions, or contributions to the reserve fund or funds) falling due after the 
issue of a CUIC is likely to present practical problems to conveyancers. 

Conveyancers are used to dealing with apportionments.  The seller would need to update 

the buyer about the amounts due, and there could be contractual terms allowing deduction 

from the price of the money apportioned to the period of the seller's ownership.  There 

may be be difficulty in some circumstances about discharging mortgages where there 

has been a deduction from the price (eg if a mortgagee has agreed to discharge on 
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payment of a specified amount (the sale proceeds) that is less than the amount 

needed to redeem.  In such cases, sellers would be imprudent to allow deductions.   

The CUIC should be required to provide details of any unusual or exceptionally large 

expenditure which the commonhold association  intends or expects to incur that would 

lead to a new assessment, and whether any variation of the percentages is 

contemplated. 

 
We provisionally propose that, once a CUIC has been issued, an incoming unit owner 
should not be liable for further contributions which fall due, unless the commonhold 
association or its agent has notified the current owner’s conveyancers of the further 
liabilities. 

Do consultees agree? 

We think that the CUIC should be required to provide details of any unusual or 
exceptionally large expenditure which the commonhold association intends or expects to 
incur that would lead to a new assessment, and whether any variation of the percentages 
is contemplated, and that unless it has done so, the incoming unit holder should not be 
liable. 

 
We provisionally propose that the maximum fee for a commonhold association to issue a 
CUIC should be set by regulation, and kept under review. 

Do consultees agree? 

Yes. 

 
We invite consultees’ views as to whether the lack of any sanction or convenient remedy 
for the failure on the part of the commonhold association to issue a Commonhold Unit 
Information Certificate within the prescribed 14-day period is likely to cause problems in 
practice. 

We think that failure on the part of the commonhold association to issue a CUIC within the 
prescribed 14-day period would be very likely to cause problems in practice unless the 
consequences, or remedies, were made explicit in the legislation. 

 
We further invite consultees’ views on how best this may be resolved. 

We think that it would be sensible to provide that if a commonhold association does not 
actually provide a CUIC then it should be deemed to have provided one that certified that 
nothing was due, and that there were no any unusual or exceptionally large expenditure 
which the commonhold association intended or expected to incur that would lead to a new 
assessment, and that no variation of the percentages was contemplated. 
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We invite consultees’ views as to whether a Commonhold Unit Information Certificate 
should be conclusive once issued; or whether it should be possible for it to be amended if 
an error is spotted after it has been issued. 

It should not be possible to amend (except in the case of manifest error) if it has been 
relied on; the principles of estoppel by representation should apply. 

 

We further invite consultees’ views on what problems would arise in practice if a 
Commonhold Unit Information Certificate could be amended; and on how these might be 
addressed. 

 

 

Consultation Question 62 

We invite consultees’ views as to whether the need for unit owners to obtain the consent 
of their mortgage lender to support the commonhold association granting a fixed or floating 
charge is likely to be a significant difficulty in raising emergency funding. 

Mortgagees in possession and receivers appointed by mortgagees should be able to 
exercise the powers and rights of unit holders and members of the commonhold 
association to the exclusion of the mortgage, on the service of notice to the association. 

 

If consultees consider that there might be difficulties, we invite views on what measures 
could be put in place to alleviate these difficulties, including whether the Tribunal should be 
able to override a mortgage lender’s refusal to give consent. 

We think that it should be possible to mortgage (or sell) common parts if the retained 
common parts will leave a functioning commonhold, with an amended CCS, but only with 
the sanction of the Tribunal if any unit holders object. 

 

Consultation Question 63 

We provisionally propose that express provision should be made for a commonhold 
association to grant a floating charge. 

Do consultees agree? 

Yes. 

 

We provisionally propose that a charge over the common parts or a floating charge should 
only be able to be granted when either: 

(1) The unit owners unanimously consent to the charge: or 
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(2) 80% of the unit owners consent to the charge, and approval is obtained from 
the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal 
Wales. 

 

Do consultees agree? 

We think that the approval of the Tribunal should be required in all cases, and that the 
directors should have considered appropriate professional advice, and disclosed it to the 
members.   

 

Consultation Question 64 

We provisionally propose that it should be possible for a commonhold association (having 
obtained the requisite consent) to grant a charge over part of the common parts. Where 
such a charge is granted, the part of the common parts so charged may be registered with 
a separate title number. 

Do consultees agree? 

We think that it should be possible to grant a charge by way of legal mortgage only over 
parts of the common parts, and only parts of the common parts that would leave a viable 
commonhold with an amended CCS if the mortgagee foreclosed, or the part were sold.  It 
should be possible, however, only with the approval of the Tribunal.   

Registration with a separate title number is an issue for HMLR. 

 

Consultation Question 65 

We provisionally propose making an exception to the prohibition on residential leases over 
seven years, and leases granted at a premium, for shared ownership leases which contain 
the fundamental clauses prescribed by Homes England in England or the Welsh 
Government in Wales. 

Do consultees agree? 

Yes.   

 

Consultation Question 66 

We provisionally propose that in new commonhold developments, the model shared 
ownership lease should require the shared ownership leaseholder to comply with all terms 
of the CCS. 

Do consultees agree? 
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Yes. 

 
We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold association in 
place of the shared ownership provider, apart from a decision to terminate, which should 
be exercised jointly with the provider. 

Do consultees agree? 

Yes. 

 
We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to 
challenge service charge costs or to be consulted on works and contracts exceeding a 
certain amount. 

Do consultees agree? 

 

 

 

 
We provisionally propose that, in new commonhold developments, on purchasing 100% of 
the value of the commonhold unit, the shared ownership leaseholder should be transferred 
the commonhold title of the unit and should become a member of the commonhold 
association. 

Do consultees agree? 

Yes. 

 

Consultation Question 67 

We provisionally propose that in a building which has converted to commonhold, the 
shared ownership provider should have voting rights in the commonhold association. 
Delegation of voting rights to the shared owner will be possible on a voluntary basis, but 
not mandatory. 

Do consultees agree? 

Yes. 

 

We provisionally propose that, in a building which has converted to commonhold, the 
staircasing provisions of any existing shared ownership leases should continue to operate 
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in the same way. On staircasing to 100%, the shared owner will therefore remain a 
leaseholder. 

Do consultees agree? 

Yes. 

 

We provisionally propose that after having staircased to 100% of the value of the leasehold 
flat, the shared ownership leaseholder should have a statutory right to purchase the 
commonhold unit and become a member of the commonhold association. 

Do consultees agree? 

Yes. 

 

Consultation Question 68 

We invite consultees’ views as to whether an exception to the ban on residential leases 
over seven years is needed to accommodate better community land trusts and co-
operatives within the commonhold model. 

 

 

 

Consultation Question 69 

Aside from shared ownership leases, community land trusts and housing co- operatives, 
are consultees aware of any other forms of affordable housing which it is not possible, or 
would be difficult, to accommodate in the current commonhold system? 

We think it may be useful to consider whether "shared equity mortgages" can be 
appropriately accommodated. 

 

Consultation Question 70 

We provisionally propose that an exception to the prohibition on residential leases of over 
seven years or granted at a premium should be made for lease-based home purchase 
plans regulated by the Financial Conduct Authority. 

Do consultees agree? 

Yes, but note that shared ownership trusts avoid the difficulties and the need for an 
exception. 
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Consultation Question 71 

We provisionally propose that customers of lease-based home purchase plans in new 
commonhold developments should not have the same statutory rights as other 
leaseholders to challenge service charge costs or to be consulted on works and contracts 
exceeding a certain amount. 

Do consultees agree? 

Yes. 

 

Consultation Question 72 

We ask consultees for their views and experience of how the relationship between a bank 
and a customer who is purchasing property through a lease-based home purchase plan is, 
or can be, preserved following a collective enfranchisement. 

 

 

 

 

Consultation Question 73 

We provisionally propose that the commonhold association should not be able to prevent a 
unit owner or tenant from pursuing direct legal action against another unit owner or tenant. 
Instead, the association should have the right to notify the unit owner or tenant that it 
reasonably considers the claim to be frivolous, vexatious or trivial or that the matter 
complained of is not a breach of the CCS. 

Do consultees agree? 

Yes. 

 

Consultation Question 74 

We provisionally propose that a failure to use the forms which accompany the 
commonhold dispute resolution procedure, or forms to the same effect, should not 
automatically prevent a claim from progressing. 

Do consultees agree? 

Yes. 
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Consultation Question 75 

We provisionally propose that referral to an ombudsman should not be a mandatory part of 
commonhold’s dispute resolution procedure. Instead, it could be used on an optional basis, 
instead of, or alongside, other forms of alternative dispute resolution. 

Do consultees agree? 

Yes. 

 

We provisionally propose that membership of an approved ombudsman scheme should no 
longer be a requirement for commonhold associations, and that, instead, commonhold 
associations should be able to decide whether or not to become a member of an 
ombudsman scheme. 

Do consultees agree? 

Yes. 

 

Consultation Question 76 

We provisionally propose that, where the dispute resolution procedure has not been 
followed, any court or tribunal, which subsequently considers the dispute, should have full 
discretion to disregard the non-compliance, or to order the parties to take any steps it 
considers appropriate, in accordance with its general case management powers. 

Do consultees agree? 

Yes, and we think this should be made explicit. 

 

Consultation Question 77 

We invite consultees’ views as to whether the current commonhold dispute resolution 
procedure should be transferred to a pre-action protocol. 

No.  We think that having the procedure within commonhold arrangements rather than 
elsewhere is likely to make it more accessible to potential users. 

 

Consultation Question 78 

We provisionally propose that the jurisdiction of the First-tier Tribunal (Property Chamber) 
in England and the Residential Property Tribunal Wales should be extended to cover 
disputes arising within a commonhold. 

Do consultees agree? 
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Yes. 

 

Consultation Question 79 

We invite consultees’ views as to whether the prescribed CCS should include a provision 
that, where a unit owner or tenant breaches the rules of the CCS, the unit owner, or 
tenant, should be required to indemnify the other unit owners and the commonhold 
association for any losses they reasonably incur as a result of the breach. 

We think this should be left as part of the dispute resolution procedure and ultimately, for 
the court. 

 

Consultation Question 80 

Elsewhere in this Consultation Paper we provisionally propose that it should be possible for 
a unit owner (or owners) to apply to the First-tier Tribunal (Property Chamber) in England 
or the Residential Property Tribunal Wales to challenge a decision of the commonhold 
association in the following circumstances: 

(1) Where the commonhold association approves a budget, which will result in 
costs above a threshold (set in the CCS) being incurred on works or 
enhanced services; 

 
(2) Where the minority are outvoted on a decision to vary the local rules of the 

CCS; 
 

(3) If the directors of the association delegate powers to a committee which has 
been set up to represent a section of the commonhold, and the unit owners 
in the section wish to prevent the directors revoking or amending these 
powers; 

 
(4) Where the unit owner, or owners, are opposed to the introduction of a new 

section or the combination of two or more sections. 
 

We invite consultees’ views as to whether there are any other circumstances in which it 
would be appropriate to provide a unit owner (or owners) with a right to challenge a 
decision taken by the commonhold association. 

 

 

 

 

Consultation Question 81 
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We invite consultees’ views as to the extent to which the following factors should be taken 
into account by the First-tier Tribunal (Property Chamber) and the Residential Property 
Tribunal Wales when deciding whether or not to grant a remedy to a unit owner who 
challenges a decision taken by the commonhold association: 

(1) Whether or not the unit owner(s) making the application voted against the 
decision complained of, or had a good reason for not doing so. 

 
This could be relevant. 

 
(2) Whether the decision complained of needs to have a particular impact on 

the unit owner (or owners) and if so, what degree of impact. 
 

The test should be analogous to unfair prejudice between a company and its members. 

 
(3) The reason behind the decision taken by the commonhold association, for 

example, whether the decision is in the best interests of the commonhold 
and/or is proportionate to the impact on the unit owner in question. 

 

A proper decision in the interests of the commonhold association would not be unfairy 
prejudical. 

 
We also invite consultees’ views on whether the same factors would be relevant in all of 
the circumstances set out in Consultation Question 80 where a unit owner may have the 
right to apply to the First-tier Tribunal (Property Chamber) or the Residential Property 
Tribunal (Wales). 

 

 

Consultation Question 82 

We provisionally propose that on an application by a unit owner challenging a decision of 
the commonhold association, the First-tier Tribunal (Property Chamber) or the Residential 
Property Tribunal (Wales) should be able to allow the decision to stand or annul the 
decision. If the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal 
(Wales) allows the decision to stand, we propose that the Tribunal should be able to attach 
conditions to its decision. 

Do consultees agree? 

Yes. 
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Consultation Question 83 

We invite consultees’ views as to whether the commonhold association should be provided 
with enhanced powers to address non-financial breaches of the CCS. 

If so, what should these powers be? 

Power to impose fines, and of self-help to remedy or abate, like suspension of access to 
some facilities, would be helpful. The Tribunal or the Court should have power to order 
sale (or purchase) in commonhold proceedings. 

 

Consultation Question 84 

We provisionally propose that a statutory cap should be introduced on the rate of interest 
which may be charged by the commonhold association on late payments of commonhold 
contributions. 

Do consultees agree? 

Yes. 

 

Consultation Question 85 

We provisionally propose that a commonhold association should have an automatic 
statutory charge over commonhold units for the payment of commonhold costs. 

Do consultees agree? 

We think that the liability of the unit holder from time to time to pay the moneys due, with 
interest, should suffice.  A mortgage or charge is an unnecessary complication and may 
be considered to give inappropriate rights to the association.  A power of sale for the 
Tribunal or the court in commonhold proceedings would be helpful. 

 

We provisionally propose that if the commonhold association has an automatic statutory 
charge over commonhold units for the payment of commonhold contributions, this charge 
should take priority over all other charges (such as a mortgage over the property). 

Do consultees agree? 

No. 

 

Consultation Question 86 

We provisionally propose that, before taking action to enforce a charge over a 
commonhold unit, the commonhold association should be required to follow a pre-action 
protocol. We envisage that the protocol will require the association to provide prescribed 
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information to the defaulting unit owner and make reasonable attempts to agree a 
repayment plan. 

Do consultees agree? 

We agree that there should be a procedure to be followed for commonhold actions. 

 
We invite consultees’ views as to what steps the association should be required to take as 
part of this protocol. 

 

 

We provisionally propose that where the commonhold association wishes to enforce a 
charge over a commonhold unit by selling the unit, it should always be necessary for the 
association to apply to court for an order for sale. 

Do consultees agree? 

The Tribunal or the Court should have the power to order sale.  There is no need for a 
charge in this situation Please see our answer to Q 85). 

 
We provisionally propose that the court should only be able to order the sale of a unit 
where the amount owing to the commonhold association exceeds a certain amount. 

Do consultees agree? 

The court should be trusted to do what is just and equitable. 

 
We invite consultees’ views as to what this amount should be and on what factors the 
court should take into account when deciding whether to order the sale of a unit. 

 

 
We provisionally propose that where the sale of a unit is ordered, the court should appoint 
a receiver to sell the unit and distribute the proceeds of sale. 

Do consultees agree? 

We think that the conduct of the sale should be as ordered by the Court in its discretion, 
without the requirement for the appointment of a receiver to conduct it. 

 
We provisionally propose that where a receiver is appointed to sell a commonhold unit, the 
receiver should distribute the proceeds of sale in the following way. 

(1) The receiver should be paid his or her costs of arranging the sale of 
the property. 
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(2) The commonhold association should be repaid any outstanding amounts of 

commonhold contributions, plus any interest and costs awarded by the 
court. 

 
(3) Any other party who has an interest secured against the unit, such as a 

mortgage lender, should be repaid. 
 

(4) Any remaining amount should then be returned to the defaulting unit owner. 
 
Do consultees agree? 

The proper costs of the sale should be paid first, including the costs of anyone appointed 
to conduct it. 

 
We provisionally propose that any tenancies granted out of a unit should continue to exist 
following an order for sale. 

Do consultees agree? 

The continuation of tenancies should be decided by whether or not they have priority to 
any mortgage or charge. 

We should prefer the norm to be that sale for non-payment would occur only in the context 
of a unit holder's insolvency, and that tenancies granted by the unit holder would be 
subject to the same rules as other tenancies granted by landowners who are or who 
become insolvent. 

 

Consultation Question 87 

We provisionally propose that voluntary termination of a commonhold should be possible 
with either: 

(1) unanimous support; or 
 

(2) the support of 80% of the available votes plus the approval of the court. 
 

Do consultees agree? 

Yes. 

 
We provisionally propose that on an application for voluntary termination the court should 
have discretion to decide whether to allow the voluntary termination to take place, as well 
as the terms on which it may do so. 

Do consultees agree? 

We think that the appropriate principles should be those of unfair prejudice between the 
commonhold association and unit holders and others with appropriate interests in units, on 
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the analogy with unfair prejudice between a company and its members. There should be 
no different principles governing the Court's decision. 

 
If the court has discretion as to whether to allow voluntary termination, We invite 
consultees’ views as to the following issues: 

(1) whether it would be useful to include factors to guide the court’s discretion; 
 

 

 

 

 

(2) whether the factors mentioned in paragraph 15.52 should be taken into 
account; 

 

 

 

 

 

(3) whether the court should be directed to consider the amount of support 
there is for voluntary termination over and above the 80% required; and 

 

 

 

 

 
(4) whether others should also be included. 

 

We think that the appropriate principles should be those of unfair prejudice between the 
commonhold association and unit holders and others with appropriate interests in units, on 
the analogy with unfair prejudice between a company and its members. There should be 
no different principles governing the Court's decision. 

 
We invite consultees’ views as to whether increasing the role of the court would sufficiently 
address the issue of the final terms of the termination statement not being acceptable to 
those who supported the termination resolution. 
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Yes. 

 
We provisionally propose that an application for voluntary termination should be heard by 
the court (rather than by the First-tier Tribunal (Property Chamber), or in Wales the 
Residential Property Tribunal Wales). 

Do consultees agree? 

Yes. 

 

Consultation Question 88 

We provisionally propose that where a commonhold is divided into sections, any vote on 
voluntary termination would need to be taken in sections, and whether it was unanimous 
or received at least 80% support would have to be determined by section. 

Do consultees agree? 

Yes. 

 
Where a commonhold is not divided into sections, we provisionally propose that it should 
be possible for part of the commonhold to be reconstituted following voluntary termination. 

Do consultees agree? 

Yes. 

 
We provisionally propose that reconstitution should require 100% support of the unit 
owners in the part to be reconstituted, or at least 80% support and an application to the 
court. 

Do consultees agree? 

Yes. 

 

Consultation Question 89 

We provisionally propose that if any statute provides that a landlord should be entitled to 
recover possession of a property if he or she can prove an intention to demolish or 
reconstruct the building, such a requirement should also be satisfied if it can be proved that 
the commonhold association has that intention. 

Do consultees agree? 

Yes. 
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We invite consultees’ views as to what further provision, if any, should be made to address 
the position of tenants on voluntary termination of the commonhold 

 

 

 

 

Consultation Question 90 

We provisionally propose that it should be clarified that mortgage lenders and other 
secured lenders will retain their secured interest in the commonhold units until the 
commonhold in its entirety is sold. 

Do consultees agree? 

We think that it is clear that mortgage lenders and other secured lenders will retain their 
secured interests in the relevant units until those interests have been discharged, whether 
on redemption or otherwise.  That is likely to be on the sale of the whole, but of course, 
land can be sold subject to mortgages and other charges.  

 The law on discharge of charges of registered land should not be different in respect of 
commonhold land in the course of termination, and so it should not be provided that 
mortgage lenders and other secured lenders will retain their secured interest in the 
commonhold units until the commonhold in its entirety is sold. 

We agree that there should be clarity. 

 
We provisionally propose that mortgage lenders and other secured lenders should 
automatically have legal standing to make applications to the court during the termination 
process with a view to protecting their interests. 

Do consultees agree? 

We do, but the standing should be for the proprietors of charges registered or noted on the 
register, not only those who are lenders. 

 
We provisionally propose that it should be made clear that, if a unit is subject to negative 
equity, any shortfall should be met personally by the owner of the unit, and should not be 
covered by other unit owners. 

Do consultees agree? 

We do not think that it would be appropriate to impose a commonhold liability on unit 
holders to pay any debt secured by a mortgage or charge of a unit when the sale proceeds 
are insufficient to redeem the land. 
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Former unit holders may have no personal liability to pay any of the debt, and it would be 
wrong to impose one in such circumstances. Where they do have a personal liability to 
pay there is no advantage to the creditor in the imposition of another one by statute. 

The liquidator will have a power to seek an order for sale free from the mortgage or charge 
without the payment in full of the secured debt, and the court should treat commonhold 
units like other land in considering such applications. 

We suggest that the legislation should provide that proceeds of sale should (after the 
liquidator's proper charges and costs of sale) be apportioned between units on a just and 
equitable basis, and held on trust for the payment of debts secured them in accordance 
with the usual rules of priority, and then for the former unit holders. 

 
We invite consultees’ views as to any other ways in which the interests of mortgage 
lenders and other secured lenders may require protection on the voluntary termination of a 
commonhold. 

Notice to the proprietors of registered charges or charges noted on the register should be 
required, and mortgagees in possession and receivers appointed by them should (in 
priority) be entitled to exercise the voting rights in respect of the mortgaged units to the 
exclusion of unit holders. 

 

Consultation Question 91 

We provisionally propose that the CCS should not be required to specify the share of the 
proceeds of termination that each unit owner is to receive on termination. 

Do consultees agree? 

Yes. 

 
We provisionally propose that it should be possible for the unit owners to specify the share 
of the proceeds of termination that each unit owner is to receive on termination (or some 
method of ascertaining it) in the CCS. 

Do consultees agree? 

No.  We think that it should be decided in the termination statement, with the approval of 
the court on a just and equitable basis. 

 
We provisionally propose that the power to decide an application to disapply a provision in 
the CCS which determines the distribution of proceeds of sale on termination should lie 
with the Tribunal. 

Do consultees agree? 
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If the CCS is to have such a provision then yes, we agree. 

 
We invite consultees’ views as to whether: 

(1) guidance should be provided to the court or Tribunal as to how it should 
exercise its discretion; and 

 
(2) if guidance should be provided, what factors the court or Tribunal should 

take into account. 
 

The Tribunal or the Court should decide on a just and equitable basis having regard to the 
value of the respective units immediately before any relevant damage or destruction or the 
decision to terminate if there is none. 

 
We invite consultees’ views as to whether: 

(1) the existing rules of the Insolvency Court would be adequate to deal with 
valuation issues which arise on the voluntary termination of a commonhold, or 
need to be supplemented by Commonhold Insolvency Rules; 

(2) all issues involving the valuation of commonhold units on termination should be 
referred to the Tribunal (and, if so, whether that would cause any unnecessary 
delays); 

(3) if valuation issues are referred to the Tribunal, the Tribunal should be able to 
appoint a single valuer. 

 
The rules should be supplemented by the Commonhold Insolvency Rules. 

Objections to to valuations and apportionments should be determined by the Tribunal. 

A liquidator of a commonhold association who proposes to sell for too little money will be 
subject to the supervision of court, like any other. 

The Tribunal should be able to appoint a single valuer.  

 

We provisionally propose that, if a commonhold is substantially destroyed, but remains 
solvent, for the purposes of the termination statement, the units should be valued on the 
basis of the best estimate that can be made of their pre-damage value. 

Do consultees agree? 

Yes. 

 

We invite consultees’ views as to any other issues that might occur in the valuation of units 
if all or some of them have been partly or entirely destroyed. We also invite any suggested 
solutions. 
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Consultation Question 92 

We provisionally propose that if the process of voluntary termination should begin, but it 
should subsequently turn out that the commonhold is in fact insolvent, the same 
protections should be given to the assets of the individual unit owners as would have 
applied if the process had begun as an involuntary insolvency. 

Do consultees agree? 

Yes. 

 
We invite consultees’ views as to whether the value of the individual units should be 
preserved for the unit owners if the commonhold is substantially destroyed; and, if so, how 
this can be achieved. 

We think that the value of the individual units should be preserved for the unit owners if the 
commonhold is substantially destroyed, and that it could be done appropriately by having 
the part of the proceeds of sale apportioned to the unit held on trust for the relevant unit 
holder, subject to any mortgages or charges of the unit in priority. 

 

Consultation Question 93 

We invite consultees’ views as to whether, and how, any aspects of our provisional 
proposals to reform the law of commonhold will affect the position of existing owners of 
commonhold units, either positively or negatively. 

We think implementation of the proposals would have a modest beneficial effect on current 
commonholds. 

 

Consultation Question 94 

What advantages do you think commonhold could offer over leasehold? 

The advantages of commonhold are as discussed in Commonhold Law and Practice 
(Cowen, Driscoll and Target) (1st edition 2005) chapter 15.6. 

 

Consultation Question 95 

We ask consultees to provide us with information about the time spent in reading through 
and considering the terms of leases of residential flats: 

(1) when acting for a prospective purchaser; 
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(2) when acting for a prospective purchaser and mortgage lender; 

 
(3) when acting for a mortgage lender on a re-mortgage; 

 
(4) when some dispute arises within a leasehold block of flats as to responsibility 

for repairs and maintenance, calculation of the service charge, and similar 
disputes. 

 

Reading leases properly is a slow and costly business. It would be much easier to deal 
properly with the relevant parts of relevant commonhold documents. 

 
In each case we also invite consultees to give us some idea of the cost that would thereby 
be incurred to the client. 

 

 
We further invite their views as to whether time is likely to be saved in reading through and 
considering the terms of the parts of the CCS which may be varied. 

 

 

We invite consultees to share with us their experience of commonhold-type arrangements 
in other countries. Is there scope for savings of time to be made? If so, what would be the 
estimated time saved on a typical transaction? 

 

 

Consultation Question 96 

We ask consultees to provide us with information about the prevalence of, and costs 
incurred in, disputes caused by the terms of one or more residential leases being 
inconsistent with the terms of another lease (or other leases) within a building or 
development. We further invite their views as to whether our provisional proposals for 
commonhold will reduce the scope for costs to be incurred in interpreting a commonhold 
community statement. 

 

 

Consultation Question 97 

We ask consultees to provide us with information about the sort of difficulties that can arise 
owing to the difficulty in varying and updating the terms of leases: 
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(1) if the leases are varied as a conveyancing transaction which does not give rise 
to a dispute; and 

 

(2) if the leases are varied as a result of an application to the Tribunal (whether the 
application was made because it was contested, or because it was the most 
convenient way of implementing the variation). 

 
 

 

If you have figures – whether they relate to the costs incurred, or the amount of time spent 
– then please let us have them. 

 

 

We further invite consultees’ views as to whether our proposals regarding the amendment 
of local rules by resolution of the commonhold association will reduce the costs which are 
incurred, when compared with the costs incurred under (1) or (2) above. 

We think that the amendment of local rules by resolution will reduce the costs incurred 
when compared with the costs incurred on the variation of individual conveyancing 
transactions. 

 

Consultation Question 98 

We invite consultees to provide us with information about costs generated by service 
charge disputes. We further invite their views as to whether, and by how much, our 
provisional proposals for commonhold will reduce the incidence of disputes and the costs 
that will be incurred in equivalent disputes over contributions to shared costs. 

We think that the provision of information and engagement in decisions will reduce the 
number of disputes. 

 

Consultation Question 99 

We invite consultees to provide us with information about costs generated when forfeiture 
proceedings need to be used to enforce payment of service charges. We further invite their 
views as to whether our provisional proposals for commonhold will reduce the costs that 
will be incurred if a commonhold association needs to seek an order for sale. 

 

 

Consultation Question 100 

We invite consultees’ views as to: 
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(1) whether cases before tribunals are likely to prove more or less expensive 
than similar cases before courts; and 

 

(2) whether (apart from service charge disputes, which we have already 
addressed in Consultation Question 98) there appears to be more or less 
scope for disputes within commonholds which result in litigation, when 
compared with leasehold developments. 

 

We think that proceedings before the Tribunal are likely to be less expensive than before 
the court. 

 

Consultation Question 101 

We are provisionally proposing several new grounds upon which it would be possible for 
someone to make an application to the Tribunal. We invite consultees’ views as to: 

(1) what they consider that the likely impact of these will be on the number of applications 
made to the Tribunals; and 

   (2) whether any particular proposals are likely to result in a large number of new   
applications being made. 

We think the proposals are generally helpful and that actual proceedings are likely to be 
few. 

 

Consultation Question 102 

We invite the views of consultees as to how any other aspects of our provisional proposals 
for reform of commonhold will affect the position of future owners of commonhold units, 
either positively or negatively. 

 

 

Consultation Question 103 

We ask consultees to provide us with any information that they may have of: 

(1) examples of planning agreements which are practicable under leasehold but 
which would not appear to be feasible under our reinvigorated model of 
commonhold; and 

 

(2) services within leasehold developments which are being provided at the 
residents’ expense, but which, if the development had been set up on a 
commonhold basis, would have been provided, if at all, at public expense. 
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We have none. 

 

Consultation Question 104 

We ask consultees to provide us with any evidence they have of management difficulties 
which may arise where a leaseholder-controlled company is the landlord of (or responsible 
for the management of) commercial units; and whether this has affected their rental or 
capital value. 

We have none. 

 

 

 

Consultation Question 105 

Which of the following statements best reflects your views on the provisional proposals in 
this Consultation Paper? 

(1) If these proposals are adopted, then developers will be willing to use 
commonhold for a substantial number of developments. 

 

(2) Even if these proposals are adopted, developers will not be willing to use 
commonhold unless Government introduces financial incentives for them to do 
so, either directly by offering financial incentives for the developers, or 
indirectly, by offering incentives for purchasers of commonhold units. 

 

(3) Even if these proposals are adopted, and financial incentives are given, 
developers will not use commonhold for developments unless they are 
prohibited from selling flats on a leasehold basis and they are thus forced to 
use commonhold. 

 
We suspect that paragraph (3) is the most likely. 

 

Consultation Question 106 

We invite consultees’ views as to: 

(1) what issues prevent the uptake of commonhold; and 
 

(2) what could or should be done to promote the adoption of commonhold. 
 

The issues preventing the uptake of commonhold have been widely discussed in the 
various symposia we have attended and include a lack of education in the market. 
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The use of commonhold would be promoted if there was buy-in on public sector land 
disposals. 

 

We invite consultees’ views as to the extent to which the suggestions for the invigoration 
of commonhold set out in paragraph 16.47 above, and any other suggestions that they 
may make, are likely to result in commonhold being used instead of leasehold. 

All these matters could be helpful. 

 

Consultation Question 107 

We invite consultees’ views as to whether a reformed commonhold regime should treat 
particular issues differently in England and in Wales. Consultees are welcome to share 
their views as to this point here, or in response to questions which we ask throughout the 
Consultation Paper about particular issues. 

Matters should be dealt with in the same way in England as in Wales. 
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Law Commission’s Commonhold Consultation March 2019 
Submission on behalf of UK Cohousing Trust and 

UK Cohousing Network 
 
What is cohousing?  
A cohousing community comprises residential units, together with communal and 
ancillary facilities, collectively created by members of that community, with an objective 
of fostering the social and environmental wellbeing of all its members, as well as 
contributing to the wellbeing of the wider area in which the cohousing community is 
located. 
The management of a cohousing community is shared by all its members, who are also 
be members of the body corporate owning the freehold or head leasehold interest in the 
relevant land. All member households occupy their individual residential units on terms 
that ensure that the cohousing community’s objectives are achieved.   
The terms of membership and the role of members in decision-making are determined 
as appropriate by each cohousing community to ensure accountability to all the 
members. Members may also include, say, a housing association as the immediate 
landlord of any social/affordable rented homes. 
 
The UK Cohousing Network (UKCN) www.cohousing.org.uk  
The Network’s objectives are: 
a. Raising awareness of cohousing developments with the general public, government 

and housing professionals 
b. Developing and promoting policies that are favourable to cohousing 
c. Providing advice and other consultancy services. 
Its members are the 21 existing and 49 developing cohousing communities in the UK. 
 
The UK Cohousing Trust (UKCT) https://cohousing.org.uk/about/uk-cohousing-trust/ 
Established by the Network in 2018, the Trust’s objects are to advance education for the 
public benefit with regards to the social and environmental impact of Community Led 
Housing and Community Led Housing design, including by conducting research and 
disseminating evidence of that impact.  
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Community Led Housing 
Community Led Housing is housing which is designed, developed and constructed in 
accordance with the following principles:  

• That meaningful community engagement and consent occurs throughout the 
dprocess;  

• That the local community group or organisation owns, manages or stewards the 
homes and does so in a manner of their choosing; and  

• That the benefits to the local area or specified community are clearly defined and 
legally protected in perpetuity. 

The Network and Trust are partners in the Ministry of Housing, Communities and Local 
Government’s Community Led Housing programme, which is also supported by Power 
to Change. We are fully supportive of the submissions to this consultation made by our 
CLH partners the National Community Land Trust Network, the Confederation of 
Co-operative Housing and Locality.,  
 
Our understanding of the consultation paper’s key features of unit owning: 
1. All unit owners must be members of the Commonhold Association, and only unit 

owners can be members.  
2. The Commonhold Association will have its own Articles of Association. 
3. The Commonhold Community Statement which sets out how the Community 

Association will manage the properties, may be drafted first by the 
developer/Provider, but thereafter the Commonhold Association is solely responsible 
for operating and maintaining its Community Statement. 

4. Neither the mandatory/standard nor the ‘local rules’ sections of the Commonhold 
Community Statement can place any restriction on unit sales, viz: To whom? At what 
price? 

5. Any subletting of a unit is restricted to leases of a maximum length of 7 years. 
6. Some consideration is being given to an exemption for shared ownership leases. 
7. Shared equity (mostly related to the Government’s Help to Buy and similar developer 

products) is considered by the Commission as not normally the subject of a lease 
and so are not being considered for an exemption to the 7 year rule. i  

8. Shared ownership leaseholders hold their lease from the unit owner, and on some 
matters, e.g. the Commonhold Association budget, they may have voting rights. Unit 
owners or Providers may delegate their voting rights to leaseholders subject to the 
reservation of some protective rights. 

9. The consultation paper is silent on the preservation of self-imposed requirements or 
s.106 obligations for affordable housing in perpetuity  

Feature 4 would be fatal to the integrity of cohousing communities and their 
ability to maintain a community of unit owners and occupiers committed to 
meeting its own chosen community benefit objectives, including its own and/or 
s.106 affordable-housing-in-perpetuity requirements.  
Other features limit the potential for all occupiers to play an equal role in the 
governance of their cohousing community, and undermine rights and 
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responsibilities relating to their membership of their Cohousing Company 
(commonly limited by guarantee). 
A mixed tenure commonhold cohousing community might work like this: 
• All residents, whether unit owners, shared ownership or shared or limited equity 

leaseholders or periodic tenants, would be members of the Cohousing Company, 
and be bound by the rules of the company to fulfil its objectives. 

• All residents participate in the governance of the Cohousing Company, and decide, 
inter alia, bespoke community benefit objectives appropriate to the nature of the 
cohousing group and the physical, social and political context of its project. 

• Community benefits may include affordable housing and other requirements in 
excess of those required through planning obligations, social care, health and 
wellbeing, artistic, cultural etc. 

• The ‘local rules’ section of the Commonhold Community Statement must be able to 
include any measure needed to enable the Cohousing Company to meet its 
community benefit objectives. This may include the restriction of unit sale and resale 
prices to achieve the desired levels of affordability, and to limit sales to unit owners 
willing to commit to the community benefit objectives promoted by the Cohousing 
Company of which they must become a member.  

• People who would have been traditional leaseholders become a ‘unit owner’ (of a 
house or flat.) Unit owners may occupy the units themselves, or lease or rent to 
others.  

• Shared ownership or shared/limited equity leaseholder would hold an exempted 
lease for a mortgageable period ii from either a Registered Provider or the Cohousing 
Company which would be the ‘unit owner’.  

• Periodic tenants would hold their tenancy from either a Registered Provider for a 
social or affordable rent, or the Cohousing Company for any other rental, where the 
Registered Provider or Cohousing Company are the unit owner. 

• As full voting members of the Cohousing Company, leaseholder and tenant 
households should also be full members of the Commonhold Association and able to 
participate fully in its governance, subject only to restrictions relating to property 
management and maintenance rights and costs as otherwise determined by their 
lease terms or tenancy agreements. 

• The unit owners have collective ownership of and responsibility for all the common 
parts. 

• However, all members of the Commonhold Association shall be involved in setting 
the management and maintenance arrangements and budgets for the common parts. 
User charges for the common parts must be recovered directly from users, whether 
unit owners, leaseholders, tenants or others.  

Questions to the Law Commission: 
• Will the proposed exemption for shared ownership also cover shared or limited equity 

leases? 
• How could any restrictions on the sales of units to achieve the Cohousing Company’s 

community benefit objectives be best set out in the ‘local rules’ section of the 
Commonhold Community Statement? 
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• Could the Cohousing Company’s community benefit objectives be replicated in the 
Commonhold Association’s Articles of Association? 

• Should those community benefit ‘local rules’ be deemed to be so important as 
needing to be ‘entrenched’, and so subject to a rule that they cannot be changed 
without a ‘high bar’ special resolution of the Commonhold Association? 

• How can non-unit owner residents i.e. shared owners and tenants have equal rights 
in the Commonhold Association’s decision making over the common parts (buildings 
and external areas) and the activities they accommodate, and which non-unit owner 
residents would expect to enjoy on equal terms with unit owners? (It would be 
inequitable and inconsistent for them to enjoy lesser rights in the Commonhold 
Association than in the Cohousing Company.)  

• Would the treatment of the common parts as a ‘layered commonhold’ distinct from 
the homes be a useful way of giving non-unit owner residents equivalent rights 
though membership of the sub-Commonhold Association for that ‘layer’, or just an 
additional complication?  

• Could the Commonhold Association with community benefit objectives subsume the 
need for having a separate Cohousing Company, as long as non-unit owners are not 
disadvantaged from making relevant decisions relating to their occupancy and 
enjoyment of the common parts? Or will it always be necessary to have both? 

 

Written by Stephen Hill for UK Cohousing, March 2019 
 
Contact: 

 
 
 
 

i The Commission does not seem to be aware of shared or limited equity leases used or planned to be used by CLTs or some 
cohousing communities. Similarly, the Commission were under the mistaken impression that most CLT leases are for less than 20 
years to avoid the risk of leasehold enfranchisement. None are. 
ii The Commission’s sole evidence that mortgages are available for this kind of joint ownership, based on evidence from Nationwide 
BS in 2006, is not very convincing and is of limited practical value. There has been a major regulatory review following the Financial 
Crash, and NBS have held a number of inconsistent positions on granting joint interest and limited equity mortgages in the 
intervening period. 
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UK Finance 
 
1. UK Finance is the collective voice for the banking and finance industry. Representing more 

than 250 firms across the industry, we act to enhance competitiveness, support customers and 
facilitate innovation. 

 
2. We have not attempted to answer every question posed in the consultation but have focussed 

on the main areas of interest for our members. 
 
Background 
 
3. UK Finance welcomes the opportunity to respond to the Law Commission’s consultation on 

reinvigorating commonhold. It is important that this consultation is considered in the context of 
the wider programme of reform of leasehold. UK Finance believes the priority for the 
Government ought to be supporting those leaseholders who are subject to unfair terms (such 
as ground rents which double every ten years) while ensuring the overall leasehold market 
works effectively for all consumers. Commonhold should not be thought of as a way of 
resolving all the perceived problems of leasehold but rather as a useful option for property 
owners in England and Wales. 

 
4. Commonhold became a new way to own property following the Commonhold and Leasehold 

Reform Act 2002. The Law Commission state that fewer than 20 commonholds have been 
created since then and indicate in their consultation that there are only 150 existing 
commonhold unit owners. There has been a perception that mortgage lenders have been 
unwilling to lend on commonhold properties and that this has restricted the growth of the 
market which UK Finance believes is unfair.  

 
5. UK Finance members make up approximately 98% of the first charge mortgage lending market 

in the UK. Most of these use the UK Finance Mortgage Lenders’ Handbook to provide 
instructions to their conveyancers and one of the sections relates to commonhold. In this 
section around 40 lenders representing a broad cross-section of the market currently indicate 
that they would lend on commonhold properties. This is a reasonable number given the size of 
the potential market and for individual commonhold unit-holders means that there is a 
competitive market available for them. 

 
6. Other lenders would probably be prepared to offer mortgages on commonhold properties but 

have not made the necessary provision to do so because of the very low number of 
commonhold properties created. If more commonholds were created in the future a larger 
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number of lenders may well invest the resources needed to enable them to lend on 
commonhold properties. There is an argument that the focus should be on promoting the 
creation of commonholds in new build properties through education or incentivisation. 

 
7. This does not mean that the current legislation cannot be improved to make commonhold more 

acceptable for mortgage lenders. In our response to the Law Commission’s ‘call for evidence’ 
in April 2018 UK Finance set out some of the areas which could benefit from further 
consideration including: 

 
• What happens to a lender’s security when a commonhold is voluntarily wound-up; 
• What happens to a lender’s security when a commonhold becomes insolvent; 
• How the effective management of a commonhold can be ensured, including how the 

contribution of individual unit-holders can be enforced; 
• The impossibility of using commonhold for mixed developments; and 
• The lack of experience and data on commonhold which makes assessing the risk of 

commonhold properties problematic for lenders. 
 
8. UK Finance is grateful that the Law Commission has sought to answer most of these concerns 

in their consultation paper ‘reinvigorating commonhold’. We have, however, serious concerns 
about some of the proposals being put forward. In certain cases the solution being offered is 
more problematic for mortgage lenders that the situation it is designed to resolve.  

 
Conversion to commonhold 
 
9. The Law Commission puts forward two options to increase the conversion of existing 

properties to commonhold. Option 1 requires at least 50% of leaseholders to support it and 
would see the creation of a commonhold containing leaseholds within it. Option 2 requires at 
least 80% of leaseholders to support it and would see all leases converted to commonhold, 
even those who objected. Both of these options are problematic and, on balance, UK Finance 
suggests that commonholds should require the support of all leaseholders and their lenders (as 
is currently the case) for conversion. This would not preclude new commonholds being created 
in new build properties and, over time, the experience gained from these commonholds could 
encourage leaseholders to convert to commonhold. 

 
10. Mortgage lenders have some specific concerns about the two options 
 
11. Option 1 could result in a mixture of commonhold and leasehold properties in one building or 

development. This would have material implications for lenders’ existing mortgage books as 
their risk assessments of those properties and lending decisions would have been based on 
them being a leasehold property with a freeholder, not a complicated and untried mixture of 
commonhold and leasehold. 

 
12. Lenders do not agree that their existing leasehold security would be unaffected where other 

flats in the building are converted to commonhold. It is suggested that lease variations could be 
imposed and the statutory enfranchisement rights of leaseholders could be removed (including 
those to lease extensions) and/or limitations could be placed on how unconverted leasehold 
interests could be sold. These measures would force through fundamental and unfair changes 
to the property interest purchased by the leaseholder and the security over it held by the 
lender. 
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13. Lenders are concerned that there could be significant or unquantifiable potential risks to the 
valuation and ongoing saleability of both commonhold units and leasehold flats where there 
has been a partial conversion of a property which was against the wishes of some of the 
leasehold owners. 

 
14. Option 2 would result in some leaseholders being forced to convert to commonhold which 

would be fundamentally unfair for both the leaseholder and the mortgage lender. For mortgage 
lenders this would mean that they are effectively compelled to accept a commonhold security in 
place of their existing leasehold security. We believe it is unacceptable to interfere in lending 
policy decisions in this way.  

 
15. In both options lenders would want to reserve the right to object to a conversion. To remove 

this right would again fundamentally interfere in the ability of a mortgage lender to make its own 
commercial lending decisions. A lender that chooses not to lend on commonhold properties 
would be made to do so.  

 
16. In many cases existing contracts with consumers may not mention commonhold at all, which 

would potentially cause legal difficulties during the lifetime of the mortgage, not least around 
the enforcement of security where there are arrears. It is of significant concern that the terms 
and conditions governing existing mortgages may be incompatible with commonhold. The legal 
rights and obligations of lenders and consumers could be adversely affected by the imposition 
of a conversion to commonhold. 

 
17. In both options lenders would object to the priority of their first charge being removed so that 

the finance necessary for conversion to commonhold can be obtained and secured against the 
property. This would change the basis on which a lender has provided a mortgage on the 
property and has based its risk assessments and lending decisions. There must be a material 
risk of challenge by homeowners where their existing interests are affected to the extent that a 
new first charge over their property can be created without their consent. 

 
Insolvency of commonhold 
 
18. UK Finance welcomes the proposed clarification to the legislation setting out what happens in 

the event of a commonhold becoming insolvent. We support the law being amended to ensure 
that there is a presumption that, in the event of a commonhold being insolvent, a successor 
association would usually be appointed. We also support the clarification that a liquidator would 
not be able to demand further contributions from unit holders to reduce the indebtedness of the 
commonhold or to make up shortfalls from other members who are unable to pay. 

 
19. The measures which might help to ensure that insolvency occurs as rarely as possible, such as 

compulsory insurance and reserve funds, are welcome. However, we do not support the 
creation of a first-ranking charge to secure monies owed to the commonhold association. This 
means that concerns remain that there is no effective enforcement strategy to guard against 
non-payment of commonhold contributions and that the risk of insolvency remains material. 
Lenders would need to consider this when deciding whether to lend on commonholds. 

 
Enforcement and dispute resolution 
 
20. UK Finance is concerned about the proposal for a commonhold association to automatically 

have a first charge over a commonhold unit in case of the non-payment of commonhold 
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contributions. This would be unacceptable to many mortgage lenders. Mortgage lenders do 
want commonholds to be able to ensure that individual unit holders pay their share towards the 
maintenance and long-term stewardship of a building, but this should not take priority over the 
interests of mortgage lenders. 

 
21. A forced sale of a unit by the commonhold is an extreme way of ensuring that it can meet its 

financial needs and makes the risk assessment of an individual property difficult for a lender. It 
is unsatisfactory as a method of enforcement of arrears – it would pit neighbours against each 
other, could take a relatively long time to resolve and be potentially resource intensive.  

 
22. There is a significant risk that where no action is taken against non-paying unit owners, the 

amounts secured by the first charge could increase indefinitely. The increasing balance would 
take priority over the mortgage lender’s charge unless the lender was willing (and permitted by 
the mortgage contract) to step in to make the payments. It would not be acceptable for lenders 
to support the solvency and maintenance of the commonhold in this way. 

 
Voluntary termination of a commonhold 
 
23. In our response to the Law Commission’s ‘call for evidence’ in April 2018 UK Finance raised 

concerns about the position of mortgage lenders in the event of a commonhold being 
voluntarily wound-up. We welcome the move by the Law Commission to put forward proposals 
to protect the interests of mortgage lenders.  

 
24. It is important that it is made clear that lenders will retain their secured interest in a 

commonhold until it is actually sold and the mortgage can be repaid. We also support mortgage 
lenders being given a right to participate in any legal proceedings. 

 
25. We understand and accept the view that the lender’s interest should be confined to the value of 

the commonhold unit that a mortgage has been provided for rather than the whole 
commonhold value. Significant concerns remain, however, regarding the mechanisms for the 
apportionment of value and division of sale proceeds between different units and the potential 
for uncertainty and disputes over valuation matters on termination. 

 
26. UK Finance does continue to have concerns about the position of lenders overall. There is a 

potential for liquidator costs to take up a significant proportion of available funds and the lack of 
a first charge over the property could mean lenders do not realise their security. This means 
that the lender position is still not clear or secure. Concerns remain over the position of lenders 
during the potentially prolonged period between the decision to terminate and eventual sale - 
especially the likelihood that mortgage arrears could accrue at a time when units had become 
difficult or impossible to sell individually. 

 
 
If you have any questions relating to this response, please contact  
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Consultation Questions 
 
Consultation Question 1. 
17.1 In order to protect freeholders, we provisionally propose that it should only be possible to 
convert to commonhold if either: 
(1) the freeholder consents; or 
(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement, and acquire the 
freehold as part of the process of converting to commonhold. 
Do consultees agree? 
Yes. 
 
Consultation Question 2. 
17.2 We provisionally propose that it should be possible to convert to commonhold without the 
unanimous consent of leaseholders. 
Do consultees agree? 
No. 

 
Consultation Question 3. 
17.3 We provisionally propose that only leaseholders who are eligible to participate in a collective 
enfranchisement claim should take a commonhold unit and should be able to participate in a 
decision to convert to commonhold. 
Do consultees agree? 
Yes. 

 
Consultation Question 4. 
17.4 If non-consenting leaseholders retain their leases following conversion to commonhold (which 
we call “Option 1”): 
(1) We provisionally propose that it should be possible for conversion to take place with the support 
of long leaseholders of 50% of the flats in the building. Do consultees agree? 
(2) We provisionally propose that non-consenting leaseholders should be provided with a statutory 
right to purchase the commonhold interest in their unit at a later date. Do consultees agree? 
(3) We provisionally propose that the right to purchase the commonhold interest should replace 
non-consenting leaseholders’ statutory rights to obtain a lease extension and to participate in a 
collective enfranchisement. Do consultees agree? 
(4) We invite the views of consultees as to whether a purchaser from a nonconsenting leaseholder 
should be required to purchase the commonhold interest, as well as the leasehold interest. 
(5) We provisionally propose that the leaseholders should be able to require the freeholder to take 
new 999-year leases over any flats not let to qualifying tenants and that such leases should 
automatically be granted over flats let to statutorily protected non-qualifying tenants and shared 
ownership leaseholders. Do consultees agree? 
(6) We invite the views of consultees as to whether the non-consenting leaseholders’ share of the 
freehold purchase should be capable of being funded: 
(a) by the consenting leaseholders, through the commonhold association which holds the 
commonhold interest; 
(b) by the consenting leaseholders, through a company (owned by them) which acquires the 
commonhold interest; 
(c) by a third-party investor, who acquires a long lease of the commonhold unit superior to the non-
consenting leaseholder’s lease; 
(d) by granting a leaseback to the freeholder (who may be compelled to accept the lease), who 
acquires a long lease of the commonhold unit superior to the non-consenting leaseholder’s lease; 
and/or 
(e) by any other means. 
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UK Finance does not support the proposal for ‘Option 1’. The creation of leasehold properties 
within a commonhold structure has material implications for lenders’ existing mortgage books as 
their risk assessments of those properties and lending decisions would have been based on them 
being a leasehold property with a freeholder, not a complicated and untried mixture of commonhold 
and leasehold. 
 
Consultation Question 5. 
17.5 If non-consenting leaseholders are to be required to take a commonhold unit following 
conversion to commonhold (which we call “Option 2”): 
(1) We provisionally propose that that qualifying leaseholders of 80% of the flats in the building 
should be required to support the decision to convert. Do consultees agree? 
(2) We provisionally propose that the leaseholders should be able to require the freeholder to take 
the commonhold unit of any flats not let to qualifying tenants and that freeholders should 
automatically become the unit owner in respect of any flats let to statutorily protected non-
qualifying tenants and shared ownership leaseholders. Do consultees agree? 
(3) We provisionally propose that it should be possible to place a charge over non-consenting 
leaseholders’ units to recover their share of the initial freehold purchase price upon future sale of 
their commonhold unit. Do consultees agree? 
(4) If consultees do not agree, how should non-consenting leaseholders’ share of the purchase 
price be financed? 
(5) We invite the views of consultees as to who should be able to provide such finance and take 
the benefit of the charge. 
(6) We invite the views of consultees as to whether the charge should be set: 
(a) as a fixed amount, representing the non-consenting leaseholder’s share of the initial freehold 
purchase; 
(b) as that fixed amount, with interest; 
(c) as that fixed amount, adjusted in line with house price inflation; 
(d) as a percentage of the final sale price, representing the percentage increase in value of the 
non-consenting leaseholder’s property interest (from leasehold to commonhold) on conversion; or 
(e) in some other way. 
(7) We invite the views of consultees as to what priority this charge should have in relation to any 
pre-existing charges. 
UK Finance does not support ‘Option 2’. It would result in some leaseholders being forced to 
convert to commonhold which would be unfair for both the leaseholder and the mortgage lender. 
For mortgage lenders this would mean that they are effectively compelled to accept a commonhold 
security in place of their existing leasehold security. We believe it is unacceptable to interfere in 
commercial lending policy decisions in this way.  
 
We are concerned about the suggestion that a charge could be placed on the non-consenting  
leaseholder’s property as it is effectively forcing them to give up some of the value of their property  
and must be open to challenge. We are particularly concerned about the suggestion that this  
charge could be given priority over that of a mortgage lender. 
 
Consultation Question 9. 
17.9 We invite consultees’ views as to whether it should be possible for charges to transfer 
automatically from the leasehold title to the commonhold unit title on conversion to commonhold, 
without requiring lenders’ consent. 
UK Finance does not believe it should be possible for charges to transfer from the leasehold title to 
the commonhold unit title without the consent of the lender. A lender will have based its lending 
decision on the property being leasehold. Changing this status without the consent of the mortgage 
lender is unfair and potentially unworkable, particularly as many lenders do not currently lend on 
commonhold properties or they have contracts in place with consumers which would be adversely 
affected by an enforced substitution of the leasehold security for commonhold. 
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Consultation Question 10. 
17.10 We have set out two options for setting the threshold of leaseholder support which should be 
required to convert to commonhold. The first would be to require leaseholders (who are qualifying 
tenants under enfranchisement legislation) owning at least 50% of the flats in the building to 
consent, provided nonconsenting leaseholders are able to retain their leasehold interest on 
conversion to commonhold (Option 1). The second would be to require leaseholders (who are 
qualifying tenants under enfranchisement legislation) owning at least 80% of the flats in the 
building to consent, on the basis that non-consenting leaseholders are required to take a 
commonhold unit on conversion (Option 2). 
17.11 We invite consultees’ views as to whether they prefer Option 1 or Option 2. 
17.12 We invite consultees’ views as to any other options for setting the threshold of leaseholder 
support for conversion, other than Options 1 and 2, which strike an appropriate balance between 
the interests of those wishing to convert and nonconsenting leaseholders, and provide a 
mechanism for financing the freehold purchase. 
UK Finance is opposed to both suggestions. We would argue that commonholds should only be for 
new build properties or for buildings when 100% of the leaseholders agree with a conversion. The 
focus should be on promoting the creation of commonholds in new build properties through 
education or incentivisation. 
 
Consultation Question 43. 
17.70 We provisionally propose that, if a commonhold association cannot find members able and 
willing to serve as directors, and is also unwilling to appoint professional directors, any member of 
the association should be able to apply to a court or tribunal for professional directors to be 
appointed, who would then be paid by the association. 
Do consultees agree? 
Yes. 
17.71 We provisionally propose that, if members should be able to make such an application, then 
someone with a mortgage or other charge over a unit should also be able to do so. 
Do consultees agree? 
Yes. 
17.72 We provisionally propose that, if it should be possible for an application to appoint directors 
to be made, it should be heard by the First-tier Tribunal (Property Chamber) (in Wales, the 
Residential Property Tribunal). 
Do consultees agree? 
Yes. 
 
Consultation Question 47. 
17.80 We provisionally propose that the CCS should be amended so as to require that either a 
copy of the buildings policy and schedule, or sufficient details of it, should be supplied to all unit 
owners on or before they acquire a unit, and whenever the terms of the policy change. 
Do consultees agree? 
17.81 We provisionally propose that the commonhold association should confirm to unit owners 
and their mortgage lenders that the insurance is in existence on an annual basis, and when 
reasonably required at other times. 
Do consultees agree? 
While UK Finance agrees that it is vital for appropriate insurance to be in place we do not agree 
that the commonhold association needs to confirm this to lenders on an annual basis. Most 
mortgages include a condition that states insurance is required but the expectation is that the 
policy holder will ensure it is. Lenders do not generally require proof on an annual basis and we do 
not believe all lenders would want this to be the case with commonholds. Individual lenders could 
require it of their customers if they wished to.  
 
Consultation Question 58. 
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17.111 We provisionally propose that it should be compulsory for a commonhold association to 
have some form of reserve fund. 
Do consultees agree? 
17.112 We provisionally propose that the scheme for the financing of the commonhold should 
continue to distinguish between contributions for shared (current) expenditure, and contributions to 
the reserve fund or funds. 
Do consultees agree? 
17.113 We provisionally propose that no minimum annual contribution towards the reserve fund 
should be specified. 
Do consultees agree? 
17.114 We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate. 
17.115 We provisionally propose that the directors of commonhold associations should be able to 
set up such designated reserve funds as they see fit. 
Do consultees agree? 
17.116 We provisionally propose that it should also be possible for the members of a commonhold 
association to require, by ordinary resolution, that a designated reserve fund or funds should be set 
up. 
Do consultees agree? 
17.117 We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose for which the 
designated reserve fund was set up. 
Do consultees agree? 
17.118 We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to insolvency proceedings. 
Do consultees agree? 
17.119 We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, and with the 
approval of the Tribunal. 
Do consultees agree? 
17.120 We invite consultees’ views as to whether the directors (or the members in a general 
meeting) should be able to “borrow” from a reserve fund in order to meet a shortfall in meeting 
other expenditure, and, if so, what safeguards, if any, would be appropriate. 
17.121 We provisionally propose that the proposed annual contributions to the reserve fund or 
funds should be approved by the members in the same way as the contributions to current 
expenditure, and, if possible, at the same time. 
Do consultees agree? 
UK Finance supports the compulsory creation of a reserve fund. The level of payments into the 
fund should be flexible to suit the varying circumstances of commonholds but suitable guidance 
should be provided to commonholds to enable them to make sensible choices. It is worth bearing 
in mind that payments could have an impact on affordability assessments made by lenders. 
 
Consultation Question 62. 
17.136 We invite consultees’ views as to whether the need for unit owners to obtain the consent of 
their mortgage lender to support the commonhold association granting a fixed or floating charge is 
likely to be a significant difficulty in raising emergency funding. 
17.137 If consultees consider that there might be difficulties, we invite views on what measures 
could be put in place to alleviate these difficulties, including whether the Tribunal should be able to 
override a mortgage lender’s refusal to give consent. 
UK Finance supports a requirement for commonhold unit owners to obtain the consent of their 
mortgage lender before a commonhold association can grant a fixed or floating charge. This may 
cause difficulties in raising funding but is important for ensuring the lender’s security is maintained. 
A charge over the common parts, would have a direct effect on the property’s security and valuation 
and it would not be appropriate for a refusal to give consent to be overridden. 
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Consultation Question 65. 
17.141 We provisionally propose making an exception to the prohibition on residential leases over 
seven years, and leases granted at a premium, for shared ownership leases which contain the 
fundamental clauses prescribed by Homes England in England or the Welsh Government in 
Wales. 
Do consultees agree? 
Yes. 

 
Consultation Question 66. 
17.142 We provisionally propose that in new commonhold developments, the model shared 
ownership lease should require the shared ownership leaseholder to comply with all terms of the 
CCS. 
Do consultees agree? 
Yes.  
17.143 We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold association in place of 
the shared ownership provider, apart from a decision to terminate, which should be exercised 
jointly with the provider. 
Do consultees agree? 
Yes. 
17.144 We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to challenge service 
charge costs or to be consulted on works and contracts exceeding a certain amount. 
Do consultees agree? 
No. 
17.145 We provisionally propose that, in new commonhold developments, on purchasing 100% of 
the value of the commonhold unit, the shared ownership leaseholder should be transferred the 
commonhold title of the unit and should become a member of the commonhold association. 
Do consultees agree? 
Yes. 
 
Consultation Question 67. 
17.146 We provisionally propose that in a building which has converted to commonhold, the 
shared ownership provider should have voting rights in the commonhold association. Delegation of 
voting rights to the shared owner will be possible on a voluntary basis, but not mandatory. 
Do consultees agree? 
Yes. 
17.147 We provisionally propose that, in a building which has converted to commonhold, the 
staircasing provisions of any existing shared ownership leases should continue to operate in the 
same way. On staircasing to 100%, the shared owner will therefore remain a leaseholder. 
Do consultees agree? 
Yes. 
17.148 We provisionally propose that after having stair cased to 100% of the value of the leasehold 
flat, the shared ownership leaseholder should have a statutory right to purchase the commonhold 
unit and become a member of the commonhold association. 
Do consultees agree? 
Yes. 
 
Consultation Question 70. 
17.151 We provisionally propose that an exception to the prohibition on residential leases of over 
seven years or granted at a premium should be made for lease-based home purchase plans 
regulated by the Financial Conduct Authority. 
Do consultees agree? 
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Yes. 
 
Consultation Question 71. 
17.152 We provisionally propose that customers of lease-based home purchase plans in new 
commonhold developments should not have the same statutory rights as other leaseholders to 
challenge service charge costs or to be consulted on works and contracts exceeding a certain 
amount. 
Do consultees agree? 
No. 
 
Consultation Question 75. 
17.156 We provisionally propose that referral to an ombudsman should not be a mandatory part of 
commonhold’s dispute resolution procedure. Instead, it could be used on an optional basis, instead 
of, or alongside, other forms of alternative dispute resolution. 
Do consultees agree? 
No. 
17.157 We provisionally propose that membership of an approved ombudsman scheme should no 
longer be a requirement for commonhold associations, and that, instead, commonhold 
associations should be able to decide whether or not to become a member of an ombudsman 
scheme. 
Do consultees agree? 
No. The Government plans to introduce a new housing ombudsman service. The stated aim of this  
is to ensure that all aspects of housing are covered by an ombudsman service, including 
leasehold. It seems odd and counter-productive to specifically exclude commonhold. 
 
Consultation Question 85. 
17.169 We provisionally propose that a commonhold association should have an automatic 
statutory charge over commonhold units for the payment of commonhold costs. 
Do consultees agree? 
No. 
17.170 We provisionally propose that if the commonhold association has an automatic statutory 
charge over commonhold units for the payment of commonhold contributions, this charge should 
take priority over all other charges (such as a mortgage over the property). 
Do consultees agree? 
No. This would be unacceptable for mortgage lenders. Mortgage lenders do want commonholds to 
be able to ensure that individual unit holders pay their share towards the maintenance and long-
term stewardship of a building, but this should not take priority over the interests of mortgage 
lenders. The introduction of a first-ranking statutory charge would deter mortgage lenders from 
accepting commonhold as security. 
 
Consultation Question 86. 
17.171 We provisionally propose that, before taking action to enforce a charge over a commonhold 
unit, the commonhold association should be required to follow a preaction protocol. We envisage 
that the protocol will require the association to provide prescribed information to the defaulting unit 
owner and make reasonable attempts to agree a repayment plan. 
Do consultees agree? 
17.172 We invite consultees’ views as to what steps the association should be required to take as 
part of this protocol. 
In the current leasehold system mortgage lenders regularly end up paying demands for service 
charges and ground rents in cases where the borrower is in arrears and the landlord is preparing to 
take action for forfeiture of the lease. Lenders are often forced to act to prevent the lease security 
being forfeited and will often add the payments to the overall debt that the borrower must pay. In 
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many of these cases, the borrower will already be in financial difficulty and may also be in arrears 
with their mortgage.  
 
The creation of a pre-action protocol in the case of commonhold unit holders being unable to meet 
their financial obligations would be sensible and would allow lenders to intervene where 
appropriate. It could cover matter such as the costs claimed for, exact amounts claimed, and 
reasonable timeframes for payment.  
17.173 We provisionally propose that where the commonhold association wishes to enforce a 
charge over a commonhold unit by selling the unit, it should always be necessary for the 
association to apply to court for an order for sale. 
Do consultees agree? 
Yes. 
17.174 We provisionally propose that the court should only be able to order the sale of a unit 
where the amount owing to the commonhold association exceeds a certain amount. 
Do consultees agree? 
Yes.  
17.175 We invite consultees’ views as to what this amount should be and on what factors the court 
should take into account when deciding whether to order the sale of a unit. 
17.176 We provisionally propose that where the sale of a unit is ordered, the court should appoint 
a receiver to sell the unit and distribute the proceeds of sale. 
Do consultees agree? 
Yes, as long as the interests of the lender are protected. Lenders would only commence  
possession proceedings if mortgage payments arrears have reached at least three months. This  
could be a benchmark for commonhold associations. We would also expect them to have made  
efforts to contact the unit-holder and their lender to rectify the situation.    
17.177 We provisionally propose that where a receiver is appointed to sell a commonhold unit, the 
receiver should distribute the proceeds of sale in the following way. 
(1) The receiver should be paid his or her costs of arranging the sale of the property. 
(2) The commonhold association should be repaid any outstanding amounts of commonhold 
contributions, plus any interest and costs awarded by the court. 
(3) Any other party who has an interest secured against the unit, such as a mortgage lender, 
should be repaid. 
(4) Any remaining amount should then be returned to the defaulting unit owner. 
Do consultees agree? 
No. UK Finance disagrees with the proposal that the commonhold association is repaid before the 
mortgage lender. This is unacceptable for mortgage lenders. 
17.178 We provisionally propose that any tenancies granted out of a unit should continue to exist 
following an order for sale. 
Do consultees agree? 
This will depend on the length of tenancy. Usually lenders agree to tenancies only on an assured  
shorthold tenancy basis where possession within a reasonable timeframe can be secured. 
 
Consultation Question 90. 
17.189 We provisionally propose that it should be clarified that mortgage lenders and other 
secured lenders will retain their secured interest in the commonhold units until the commonhold in 
its entirety is sold. 
Do consultees agree? 
Yes 
17.190 We provisionally propose that mortgage lenders and other secured lenders should 
automatically have legal standing to make applications to the court during the termination process 
with a view to protecting their interests. 
Do consultees agree? 
Yes.  Further detail is required setting out the rights lenders would have in these circumstances, for  



12 
 

instance what the position is of mortgagees in possession / lenders who are taking enforcement  
action against a unit owner. 
17.191 We provisionally propose that it should be made clear that, if a unit is subject to negative 
equity, any shortfall should be met personally by the owner of the unit, and should not be covered 
by other unit owners. 
Do consultees agree? 
Yes 
 
Consultation Question 107. 
17.224 We invite consultees’ views as to whether a reformed commonhold regime should treat 
particular issues differently in England and in Wales. Consultees are welcome to share their views 
as to this point here, or in response to questions which we ask throughout the Consultation Paper 
about particular issues. 
As a general comment, mortgage lenders would prefer the regimes in England and Wales to be 
closely aligned. Many lenders operate in both England and Wales and being able to use the same 
processes in both is helpful.  
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Executive Summary 

We welcome the Law Commission’s consultation document on commonhold and its principal policy 

objectives.  Commonhold is an alternative form of property ownership to leasehold and the 

document’s proposals will go some way towards increasing awareness of the tenure and its legal 

obligations, which are not widely understood.  However we believe that the amendments required 

to make commonhold more attractive will actually render it more complex and less easily 

understood by consumers, which is not the outcome desired by the Government. 

Throughout the document commonhold is contrasted with leasehold in an attempt to portray 

commonhold as a superior form of property ownership the adoption of which will redress many of 

the perceived problems of the leasehold system.  For example (para. 1.28), the Commission claims 

that “Where flats are owned as leasehold…the landlord may have different interests from the 

leaseholders, which can foster an attitude of “them and us”” whereas “in a commonhold, however, 

the block is managed by a company made up of the unit owners.  The interests of the unit owners 

and the company which manages the commonhold should therefore be the same, which provides a 

better starting point for living in and managing a residential development”.   

This approach is unfounded.  Leasehold does not assume an adversarial relationship; it assumes a 

co-operative relationship between the landlord’s long-term responsibility for the building and the 

leaseholders’ day-to-day requirements.  The claim at 1.28 that the interests of unit holders and the 

commonhold association are aligned is undermined by the fact that much of the document attempts 

to find solutions for instances where unit holders’ interests are not the same (eg, 1.44).  Most 

developments actually contain different interests including owner-occupiers, housing associations, 

commercial interests and buy-to-let landlords.  This fact is hardly mentioned in the Law 

Commission’s document; in fact the interests of buy-to-let landlords, which constitute over 50% of 

all flat-owners in England, are virtually ignored throughout the consultation paper.   

In this context a leasehold structure where the landlord’s interest is in the long-term viability of the 

building and which enables the landlord to act independently and objectively as a point of reference, 

rather than pitching neighbour against neighbour, should surely be considered as a positive. 

 

 



 

In some instances, most notably responding to emergencies (Chapter 11), the paper acknowledges 

that commonhold will not be able to achieve the consumer benefits offered by leasehold.  This is 

because within the commonhold structure there is no access to a “freeholder” who can provide 

independent expertise, professional advice and funding in times of emergency.  

In conclusion we believe that while the legislation around commonhold does need reforming, it 

should be acknowledged that commonhold does not offer the same level of consumer protection to 

that offered by a reformed leasehold system.  We believe that reforms to the leasehold system put 

forward largely by the industry itself through proposed statutory regulation will provide greater 

consumer protection in a cost-effective manner within a structure which is already in place and 

widely understood. 

Responses 

 

Question Comment 

 

Chapter 3 

1 We agree with the proposals 

2 We do not agree with the proposal.  We believe that conversion to commonhold 

should only be possible with the unanimous consent of leaseholders. 

 

Residents should be consulted on decisions which affect the nature of their tenure 

and it is not reasonable to permit such decisions to be taken without their 

knowledge or consent.  Paragraph 1.34 (despite the apparent contradiction in 1.45 - 

1.47) refers to aligning the interests of the unit holders and the commonhold 

association; however if not all residents support the conversion to commonhold, 

then their interests cannot be said to be aligned. 

3 We agree with this proposal 

4 Given our response to 2 this question is not relevant.  We note that Option 1 is only 

viable through the continued use of the leasehold system and by forcing the 

landlord (who is already having to comply with the compulsory purchase of his/her 

interest) to provide assistance. 

5 Given our response to 2 this question is not relevant.  We note that Option 2 is only 

viable through the continued use of the leasehold system and by forcing the 

landlord (who is already having to comply with the compulsory purchase of his/her 

interest) to provide assistance. Furthermore the notion of placing a charge over 

units to ensure future repayment completely ignores the fact that such a charge 

may not be enforceable for several years during which the interests in the property 

may well have changed. 

6 Given our response to 2 we make no comment.   

7 Given our response to 2 we make no comment.   

8 Given our response to 2 we make no comment.   

9 We do not agree with the proposal.  A change in the nature of tenure should only be 

made with the consent of all those with an interest in the property. 

10 We support neither Option 1 nor Option 2.  We believe a third proposal is required, 

namely to leave the existing legislation, which requires unanimous consent for 

conversion to leasehold, in situ.  We would support this third proposal. 

 



 

Chapter 4 

11 We agree with the proposal 

12 We do not agree with the proposal at 4.43.  Time limits to processes provide clarity 

to all interested parties.  At 4.44 that individual leaseholders should be able to 

withdraw their consent to conversion. 

13 We do not agree with the proposal at 4.49.  To avoid the confusion which would 

arise if an application to Land Registry to create a new commonhold is made and the 

collective enfranchisement of the freehold subsequently falls through the 

application should only take place once the process of collective acquisition is 

complete.  We have no comment on 4.50. 

14 We agree with the proposal. 

15 We have no evidence on which to base an opinion. 

 

Chapter 5 

16 It is clear that the proposals at 5.15 need to be implemented for commonhold to 

operate successfully.  What is interesting however is the desire not to lose the 

benefit of standardisation “which is one of commonhold’s advantages over 

leasehold” (5.14 (3)).  The illustrations provided in Chapter 5 only serve to illustrate 

that “standardisation” is difficult to achieve in most situations; it is therefore 

questionable whether it does in fact provide an advantage.  The example given at 

5.9 can be operated relatively easily under a leasehold structure; it is therefore 

questionable why one would seek to amend the laws surrounding commonhold to 

make them more resemble leasehold, rather than just adopting a leasehold 

structure which would be easier for residents to understand. 

 

Furthermore no consideration has been given to buy-to-let landlords, which 

currently make up the majority of flat-owners, and how they would be able to 

operate as absent unit holders. 

 

At 5.16 clearly the main objective which should be added is how to ensure the 

funding of costs can be enforced.  The fact that contributions cannot be enforced 

under commonhold is the major criticism levelled at the commonhold-equivalent 

models in other jurisdictions. 

17 We do not agree with the proposal at 5.55.  Commonholds with sections do not 

resolve the issue that the directors of the commonhold will potentially be 

responsible for sections in which they have no practicable interest, and the need to 

form section committees to resolve this is unnecessarily bureaucratic.  As noted in 

Chapter 5 the flying commonhold or layered commonhold models are not 

practicable, so 5.56 is not relevant.  It is obvious that all three options presented are 

more bureaucratic and more cumbersome on the unitholder than would be on the 

leaseholder under the leasehold system. 

18 Given our response to 17 we make no comment. 

19 Given our response to 17 we make no comment. 

20 Given our response to 17 we make no comment. 

21 Given our response to 17 we make no comment. 

22 Given our response to 17 we make no comment. 

23 Given our response to 17 we make no comment. 

24 Given our response to 17 we make no comment. 



 

Chapter 6 

25 We have no opinion on the proposals. 

26 We have no opinion on the proposals. 

27 We have no opinion on the proposals. 

28 We have no opinion on the proposals. 

29 We have no opinion on the proposals. 

 

Chapter 7 

30 We do not believe that there is any justification in relaxing company law 

requirements simply to make commonhold less onerous. 

31 The fact remains that commonhold contributions are difficult to enforce; this is the 

major criticism levelled at this form of ownership in its various guises worldwide.  

However we see no justification for amending the CVA process simply to make 

commonhold less onerous. 

32 Care needs to be given to ensuring creditors’ rights are protected and that 

insolvency is not caused simply by unit holders not meeting their contributions.  In 

this context more weight should be given to assessing how unit holders can be 

compelled to meet their obligations rather than vice versa. 

33 We do not agree with the proposal at 7.72 although we agree in principle with the 

proposal at 7.74.  As stated in our response to 32, creditors’ rights need to be 

protected.  Insolvency should not be used as a means of avoiding paying sums which 

are due. 

34 We do not agree with the proposals.  As stated in our response to 32, creditors’ 

rights need to be protected.  Insolvency should not be used as a means of avoiding 

paying sums which are due. 

 

Chapter 8 

35 We have no opinion on the proposals. 

36 We have no opinion on the proposals. 

37 We have no opinion on the proposals. 

38 We have no opinion on the proposals. 

39 We have no opinion on the proposals. 

40 We have no opinion on the proposals. 

41 We have no opinion on the proposals. 

 

 

 

 

 

 

 



 

Chapter 9 

42 We agree with the proposal. 

43 The fact that these proposals are required at all illustrates yet another disadvantage 

with commonhold that is not found under leasehold, where professional freeholders 

look after the long-term integrity of the building and have access to the relevant 

expertise for block management that the majority of commonhold unit holders will 

not have. 

44 As summarised at 9.50 these proposals mark a far-reaching intrusion into the 

normal workings of a company.  This again illustrates a failing of commonhold which 

would not be replicated in a properly regulated leasehold arrangement. 

45 We have no evidence on which to base an opinion. 

46 We have no opinion on the proposals. 

47 We have no opinion on the proposals. 

48 We have no opinion on the proposals. 

49 We have no opinion on the proposals. 

50 We have no opinion on the proposals. 

51 The proposals relating to rights of entry again serve to correct the failing of 

commonhold which on the one hand wishes to grant autonomy to property owners 

and on the other needs to amend the laws to enable commonhold to operate in a 

similar fashion to leasehold where autonomy is not possible. 

52 See our response to 51.  The same argument applies with regard to consents for 

alterations, which the commonhold unit holder should be free to make. 

53 We have no opinion on the proposals. 

54 We have no opinion on the proposals. 

55 We have no opinion on the proposals. 

 

Chapter 10 

56 We agree with the proposal at 10.35.   

We do not agree with the proposal at 10.36.  It is essential that unit holders are in 

agreement regarding contributions to shared costs and therefore a much higher 

level of agreement should be required in this regard. 

57 We agree with the proposals. 

58 We agree with all the proposals apart form 10.77 and 10.78.  There is no reason why 

reserve funds should be afforded special protection from creditors as ultimately all 

costs should be met by the commonhold unit holders.  A failure to settle debts while 

funds are available is not acceptable. 

59 We agree with the proposal at 10.96.  Flexibility is essential for commonhold to work 

properly.   

60 We agree with the proposal at 10.100.  We highlight that internal floor area is not 

necessarily an accurate basis on which to allocate contributions.  It would perhaps 

be preferable for a default mechanism to reflect individual unit holders access 

to/use of common parts/amenities, as in the example given where some units have 

access to a parking space but others don’t.  Care should however be taken to avoid 

the situation whereby unit holders on the ground floor do not contribute to lift 

maintenance because they don’t use the lifts; this would not be reasonable in the 

context of overall building maintenance. 

61 We have no opinion on the proposals 

 



 

Chapter 11 

62 This chapter illustrates a fundamental problem with commonhold; the inability to 

raise funds to meet emergency expenditure.  The two proposals offered (selling 

assets and raising funds) both assume that the relevant expertise in this area exists 

within the commonhold unit-holder community and also identify fundamental 

barriers to success in each case with no proposals as to how these may be 

overcome.  Furthermore, no consideration is given to absent buy-to-let landlords 

and how their input is to be sourced.  It is difficult to assess how the difficulties 

associated with the raising of emergency finance under commonhold can be 

addressed. 

63 While we agree with the proposals, these are “ivory tower” proposals. No 

consideration has been given to how the expert advice required to issue a floating 

charge is to be sourced and paid for, even in the unlikely event that a lender agrees 

to lend on such a basis. 

64 See our response to 63. 

 

Chapter 12 

65 We do not agree with the proposal given that an alternative solution is provided at 

12.24 – 12.25. 

66 We have no opinion on the proposals. 

67 We have no opinion on the proposals. 

68 We have no opinion on the proposals. 

69 We have no opinion on the proposals. 

70 We have no opinion on the proposals. 

71 We have no opinion on the proposals. 

72 We have no opinion on the proposals. 

 

Chapter 13 

73 We agree with the proposal 

74 We agree with the proposal 

75 We agree with the proposals, but would note that it may be desirable to have the 

ability to refer to an ombudsman as individuals may prefer that to having to resolve 

disputes directly with their neighbours. 

76 We agree with the proposal. 

77 We have no opinion on the proposals. 

78 We agree with the proposal. 

79 We have no evidence on which to base an opinion. 

80 We feel it is important that unit holders should be able to challenge decisions taken 

by the commonhold association.  Prescribing specific criteria (which effectively 

prohibits challenges outside those prescribed criteria) should not be necessary.   

 

We note that in 1.28 (2) it is highlighted that the alignment of interests between the 

unit holders and the commonhold association is one of the advantages of 

commonhold over leasehold.  80 and 81 would seem to contradict this. 

81 See our response to 80.  

82 We agree with the proposal. 



 

Chapter 14 

83 We agree that the powers of commonhold associations to address non-financial 

breaches of the CCS should be enhanced. 

84 We agree with the proposal. 

85 We agree with the proposals.  It is interesting to note that the proposal in 14.60 

brings commonhold in line with the effective workings of leasehold. 

86 We agree with the proposals.  It is interesting to note that the proposal in 14.60 

brings commonhold in line with the effective workings of leasehold. 

 

Chapter 15 

87 We believe that termination of a commonhold should only be possible with the 

unanimous support of all unit holders and that the court should have discretion to 

decide whether to allow termination to take place. 

88 We agree with the proposals, but we believe that such decisions should require 

unanimous support. 

89 We agree with the proposal. 

90 We agree with the proposals. 

91 We agree with the proposals at 15.117 and 15.118.  We have no opinion on the 

other proposals. 

92 We agree with the proposals at 15.126.  We have no opinion on 15.127. 

 

Chapter 16 

93 We believe the proposals will in all likelihood have a positive impact on existing 

owners of commonhold units given that many of the proposals seek to make 

commonhold ownership easier and more accessible. 

94 We do not believe that commonhold offers any advantages over leasehold. 

 

We do not subscribe to the view stated at 2.16 that leasehold assumes an 

“adversarial relationship between those who own the flats and those who manage 

the building”.  Leasehold in fact assumes a co-operative relationship between the 

freeholder, whose interest is the long-term stewardship of the building and the 

leaseholders who occupy it at the current time.     

 

Nor do we subscribe to the view that commonhold provides practical benefits over 

leasehold through the alignment of interests of the unit holders and the 

commonhold association.  Much of this consultation paper attempts to make 

proposals to address issues where such interests come into conflict; many of those 

proposals are based on remedies already available to property owners via the 

leasehold system. 

 

In several instance leasehold offers greater protection to the consumer than 

commonhold and has the added benefit of not pitching individuals against their 

neighbours.  Regulation of the leasehold system, which has already been proposed 

by institutional investors through the presentation to Government of a Code of 

Conduct would ensure that the potential for abuse is eliminated. 

 



 

95 We believe that the typical cost of a conveyancing transaction should be less for 

leasehold than for commonhold given that most conveyancers will not be familiar 

with commonhold transactions. 

96 In our experience residential leases within a building or development are not 

inconsistent with each other and therefore the situation described does not arise. 

97 We do not as a matter of course seek to vary the terms of leases as described in 

16.20 and therefore the situation described does not arise. 

98 We do not agree with the view expressed in 16.25 (which is offered without any 

supporting evidence) that disputes around contributions to shared expenditure are 

any less likely to arise under commonhold than under leasehold.  We also note that 

leaseholders currently enjoy more protection with regards to service charge than 

commonhold unit holders enjoy with regard to contributions to expenditure.  We do 

not believe the Law Commission’s proposals for commonhold will reduce the 

incidence of disputes as disputes are equally likely under either system of 

ownership. 

99 We have never needed to use forfeiture proceedings to enforce payment of service 

charges.  

100 See our response to 98.   

101 We have no other views to express. 

102 We have no other views to express. 

103 We have no information available. 

104 We have no evidence of this. 

105 We are not responding as a developer and therefore cannot express an opinion. 

106 We have no other views to express. 

107 We do not believe that a reformed commonhold regime should treat particular 

issues differently in England and in Wales as this will cause unnecessary 

complications. 
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Dear Law Commission, 
 
Reinvigorating Commonhold Consultation Response 
 
Wandsworth Council welcomes this opportunity to respond to the proposals set out in the 
Law Commission’s consultation on Reinvigorating Commonhold: The Alternative to 
Leasehold Ownership. 
 
Whilst the consultation is intended to elicit detailed responses this response seeks to 
highlight two matters.  
 
First, we believe that this consultation bears a risk of destabilising existing mixed tenure 
council owned management and charging arrangements.  Such arrangements are long 
established and have recognised the importance of inclusive resident engagement and a 
high degree of transparency and rigour in relation to service charging. This should be 
recognised and any revision of Commonhold arrangements should be clearer as to where 
such arrangements are appropriate and also protect the interests of social housing 
tenants. 
 
Second, whilst the intent to simplify and therefore increase Commonhold is laudable, given 
that any process will be complex and time consuming it would be more appropriate to 
identify this as an option largely for new build private sector developments. 
 
Overall, the Council supports the aim of providing leaseholders with improved 
transparency and control over the management of their homes.  Given the context 
provided above, the Council wishes to highlight that this is particularly relevant for those 
living in private sector blocks where a lack of transparency and clarity of management and 
responsibility by developers and managing agents has been widely publicised, as opposed 
to the social sector where freeholders are generally transparent and follow best practice.  
 
Wandsworth Council manages 32,304 properties with nearly half of these being leasehold 
owned.  The proposals, therefore, could have unintended consequences for the Council as 
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landlord and freeholder.  The proposals to encourage commonhold presents a risk where 
social landlords have mixed tenure blocks.  Whilst it is acknowledged that this is 
addressed in the proposals, the arrangements are complex and not sufficient to protect the 
interests of all Council residents.  They do not go far enough to address the division of 
interests between residents of different tenures and there is potential for the governance of 
such blocks to become burdensome to those actively involved and unsustainable over the 
longer term.   
 
The Council is particularly concerned about the implications for Council tenants living in 
these blocks.  It would be unacceptable for a block to be converted to commonhold without 
the tenants having a say in the management of their building.  Burdensome governance 
and unclear remits of responsibility could have a detrimental impact on building 
management.  Most notably, it is unclear from the consultation proposals how a 
commonhold association will be held to account to ensure that matters of building safety 
are addressed sufficiently.  
 
The Council also has concerns about proposals to remove the mandatory requirement for 
commonhold to be signed up to the Housing Ombudsman Service.  Whilst tenants would 
still have access to the Ombudsman regarding landlord provided services, they would not 
have access in relation to complaints about the overall building. This is not acceptable and 
seems to run counter to the underlying intent of the Social Housing Green paper. 
 
Furthermore, it is proposed that tenants living in commonhold blocks must abide by 
regulations set out in the ‘commonhold community statement.’  However, the Council is 
unclear how these will be aligned to their tenancy conditions, which tenants must also 
follow.  This would need close consideration to ensure the authority of tenancy conditions 
are not undermined and, in our view, just provides additional and unwarranted complexity.  
We would view that there are other less complex approaches to management already in 
place for council residents, including an ability to establish Resident Management 
Organisations (representative of the whole social resident base).  Such options are not 
available to private sector leaseholders, which mean that the different circumstances 
between the “public” and “private” sectors should be recognised. 
 
Therefore, the proposals should be clearly focused and targeted at where the problems 
and issues are.  In this respect, Wandsworth Council provides leaseholders with 
transparency and scrutiny rights over service charges.  The Council’s service charges are 
also exempt from VAT whereas those delivered through a commonhold would not be.  
Councils as large landlords can also provide economies of scale in terms of the way it 
organises its management and procures services.  
 
However, private sector freeholders do not always follow best practice and do not always 
engage with their leaseholders.  In this respect, the Council supports proposals to reform 
commonhold in developments in the private sector.  Commonhold ownership would 
provide such residents with more control and transparency over the services and costs 
required to manage their homes. 
 
Where leaseholders wish to purchase the freehold and take over management of their 
building the leasehold enfranchisement mechanism already exists.  They can also extend 
their lease without high cost premiums and make decisions on what works are required.  If 
residents have concerns over management of their block by the Freeholder, they can hold 
them to account thorough the First-Tier Property Tribunal.  It would, therefore, be 
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INTRODUCTION 

1.  This is the response of the Westminster and Holborn Law Society, a society of solicitors most 
of whom work in the area of its name.  

2.  This Society expressed the view in 2003 that without reform the system was fatally flawed. 
We welcome the proposals in the consultation paper. 
 
3.  Under the leasehold system non-payment by an impecunious lessee of rent or 
maintenance charges leads ultimately to forfeiture.  That will normally be avoided by 
payment of the arrears by the lessee’s mortgagee to protect its security, or by discharge 
of the arrears by a purchaser who will have deducted the amount from the sale price. In 
effect that gives the lessor the equivalent of a first charge over the property in respect of 
those sums, in priority not only over the defaulter’s ordinary creditors but also over his 
mortgagee.  
4.  By contrast the commonhold association’s current rights are no more than those of 
an ordinary creditor.  The only way in which the association may obtain security for 
unpaid contributions is by obtaining a money judgment and a charging order, but an 
existing mortgage will have priority.  The charging order can be enforced only by 
separate proceedings for an order for sale.  In some cases a unit may be charged with 
payment of sums exceeding its value.  In that event a charging order would be valueless 
to the association. Accordingly the loss will have to be borne by the association, which 
means ultimately the other unit-holders. 
5.  Assessed contributions will not always be of modest amounts.  A building soon ceases to be 
new; the roof must be renewed, perhaps, or the lifts must be replaced, or future legislation may 
require expensive extra fire precautions.  Any one of these might result in a large assessment on 
each unit-holder.  If contributions cannot be recovered either the other unit-holders must make 
good the loss, or the necessary work cannot be commenced, to the detriment of all unit-holders. 
Recovery of unpaid contributions will incur the cost of debt collection, initially in demanding 
and obtaining payment and later if necessary in instituting proceedings.  Very seldom would 
those costs be recoverable from the debtor.  So legal expenses are likely to be a regular item in 
an association’s accounts.  

6.  It is important to consider the likely character of commonhold associations and the effect of 
commonhold law on personal relations between the people involved.  We give two very different 
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examples. Some commonhold developments may be large, covering (for example) over 100 units 
in a block of flats.  They would employ professional managers to handle routine matters.  
However the managers are likely to be directed by a board of unpaid residents who have been 
reluctantly persuaded to assume the thankless task of responding to complaints of difficult 
neighbours and of taking the difficult decisions.  Few if any will have any experience of property 
management.  Those who must take such decisions concerning their own neighbours may find 
them particularly invidious. 

7.   Other commonholds will be small, for example a single house converted into a very few flats.  
Here the difficulties may be acute.  It may be difficult to find even a single unit-holder with 
business experience.  Typically a local estate agent will have been engaged to collect 
maintenance charges, and organise routine maintenance operations for the association, but a 
decision of the association itself will be needed if solicitors are to be instructed to pursue a 
defaulter and another decision if proceedings are to be commenced.  Problems in arranging for 
and obtaining such decisions, the costs to be incurred, and most importantly the social factor – 
that those concerned are close neighbours of each other - may make collection of arrears 
particularly unpleasant and difficult.  It follows from these observations that, in designing 
details of reform, the consequences of non-payment should so far as possible be made 
automatic, rather than requiring decisions or actions by the association. 

8.  With such difficulties confronting commonhold associations, there is abundant scope for 
unit-holders short of money to delay payment of contributions, perhaps for long periods.  Or a 
unit-holder, due to disagreements with the neighbours or for no good reason at all, may 
deliberately refuse to pay. The longer the delay the greater the risk that the contributions will 
never be recovered.   

9.  Meanwhile the money needed for maintenance has not been received. Further contributions 
may have to be raised and assessed on the other unit-holders.  The situation is obviously 
damaging to the other unit-holders and to lenders with loans secured on the units.  The damage 
will not be limited to the unpaid costs of maintenance, because if essential maintenance cannot 
be carried out the market value of the other units may fall.  If the association has been able to 
build up reserves the consequences may be delayed, but that cannot change the underlying 
situation.   

10.  Accordingly we welcome the proposal of a statutory charge.  We set out below a number of 
comments and proposals about its features. 

a. The statutory charge should secure all money owing to the commonhold association in 
respect of the unit, that is, not only arrears of maintenance contributions but also costs 
awarded in favour of the association by a court or tribunal, and money due from 
enfranchisement of a former leasehold interest (see 17.5 (7) below). 

b.  The statutory charge should be imposed on units in existing commonholds as well 
those to be created in future.   That would not deprive the unit-holder of any substantive 
right, but merely provide a method of enforcing an existing obligation. 

c. The statutory charge should consist of a charge on the unit, having priority over all 
other charges. 

d.  The amount secured by the statutory charge should constitute a debt owing to the 
association by the owner for the time being of the unit.  This is a necessary feature, not 
expressly mentioned in the consultation paper.  It may be compared with the obligation 
of an assignee of a lease under the doctrine of privity of estate. Without this feature the 
association will have no way of recovering the arrears except by enforcing the statutory 
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charge, that is, by the disproportionate step of applying for an order for sale.  It will 
follow from this that a purchaser will not complete except upon discharge of arrears out 
of the purchase money, or that in the event of a transfer not at arm’s length the new 
owner will become responsible. The ability for the association as a last resort to compel 
sale will encourage payment of arrears by the unit-holder or by the unit-holder’s 
mortgagee. 

e.  A unit-holder on whom the contributions were originally assessed should remain 
liable to the association notwithstanding that he/she may have ceased to own the unit. 

f.  An association should be able to enforce the statutory charge by proceedings: 

(i) for payment of money; 

(ii) for an order for sale; 

(iii) for possession – in connection with an order for sale.   

g.  There is already legislation that would enable such orders to be made, namely in the 
Part 40 of the Civil Procedure Rules made under the Senior Courts Act 1981, as follows: 

“Power to order sale etc. 

40.16  In any proceedings relating to land, the court may order the land, or part 
of it, to be – 

(a) sold; 

(b) mortgaged; 

(c) exchanged; or 

(d) partitioned. 

 “Power to order delivery up of possession etc. 

40.17  Where the court has made an order under rule 40.16, it may order any 
party to deliver up to the purchaser or any other person – 

(a) possession of the land; 

(b) receipt of rents or profits relating to it; or 

(c) both.”  

11.  The advantages of the statutory charge are overwhelming. In terms of economics, it makes 
sense that preservation of the asset takes priority over other charges.   It will protect unit-
holders from serious risk of loss, and hugely reduce the scope for dispute and litigation. 
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Consultation Question 1. 

17.1   

(1) the freeholder consents; or 

(2) the leaseholders satisfy the qualifying criteria for collective enfranchisement, and 
acquire the freehold as part of the process of converting to commonhold.  

Do consultees agree? 

Paragraph 3.31 

17.1 Yes. 

 

Consultation Question 2. 

17.2  We provisionally propose that it should be possible to convert to commonhold without the 
unanimous consent of leaseholders. 

Do consultees agree? 

Paragraph 3.41 

17.2 Yes. 

 

Consultation Question 3. 

1.2 We provisionally propose that only leaseholders who are eligible to participate in a 
collective enfranchisement claim should take a commonhold unit and should be able to 
participate in a decision to convert to commonhold. 

Do consultees agree? 

Paragraph 3.54 

17.3 Yes. 
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Consultation Question 4. 

17.4  If non-consenting leaseholders retain their leases following conversion to commonhold 
(which we call “Option 1”): 

(1) We provisionally propose that it should be possible for conversion to take place 
with the support of long leaseholders of 50% of the flats in the building. Do 
consultees agree?  
 
  17.4(1)   Yes. 

(2) We provisionally propose that non-consenting leaseholders should be provided with 
a statutory right to purchase the commonhold interest in their unit at a later date. Do 
consultees agree? 
 
17.4(2) Yes 

(3) We provisionally propose that the right to purchase the commonhold interest should 
replace non-consenting leaseholders’ statutory rights to obtain a lease extension and 
to participate in a collective enfranchisement. Do consultees agree? 
 
Yes, there should be the right at least to participate in a collective 
enfranchisement  (though the right to acquire a reversionary interest with such 
limited characteristics would hardly be very attractive).  There might be merit 
in the non-consenting leaseholders retaining their right to extend their leases. 
This might provide a capital accretion to the Commonhold Association, useful 
for example to repay borrowings.  Given that such a capital payment is 
required from the leaseholders they might be incentivised to consent to the 
conversion of their leasehold interest particularly if they have experienced a 
successively managed commonhold in the meantime 

(4) We invite the views of consultees as to whether a purchaser from a non-consenting 
leaseholder should be required to purchase the commonhold interest, as well as the 
leasehold interest.  
 
17.4(4) Marginally no as an intrusion on the leaseholders property interests. 

(5) We provisionally propose that the leaseholders should be able to require the 
freeholder to take new 999-year leases over any flats not let to qualifying tenants 
and that such leases should automatically be granted over flats let to statutorily 
protected non-qualifying tenants and shared ownership leaseholders. Do consultees 
agree? 
 
17.4(5) Yes.. 

(6) We invite the views of consultees as to whether the non-consenting leaseholders’ 
share of the freehold purchase should be capable of being funded: 
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(a) by the consenting leaseholders, through the commonhold association which 
holds the commonhold interest; 

(b) by the consenting leaseholders, through a company (owned by them) which 
acquires the commonhold interest; 

(c) by a third-party investor, who acquires a long lease of the commonhold unit 
superior to the non-consenting leaseholder’s lease; 

(d) by granting a leaseback to the freeholder (who may be compelled to accept 
the lease), who acquires a long lease of the commonhold unit superior to the 
non-consenting leaseholder’s lease; and/or 

(e) by any other means.  

 
17.4 (6) All the suggested methods should be made available but without precluding other 
methods. 

Paragraph 3.104 
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Consultation Question 5. 

17.5  If non-consenting leaseholders are to be required to take a commonhold unit following 
conversion to commonhold (which we call “Option 2”): 

(1) We provisionally propose that that qualifying leaseholders of 80% of the flats in the 
building should be required to support the decision to convert. Do consultees agree? 
 
17.5 (1)  Yes. 

(2) We provisionally propose that the leaseholders should be able to require the 
freeholder to take the commonhold unit of any flats not let to qualifying tenants and 
that freeholders should automatically become the unit owner in respect of any flats 
let to statutorily protected non-qualifying tenants and shared ownership 
leaseholders. Do consultees agree?  
 
17.5(2)Yes as to both proposals but in respect of the former subject to the 
introduction of the mitigating provisions suggested in para 3.119 

(3) We provisionally propose that it should be possible to place a charge over non-
consenting leaseholders’ units to recover their share of the initial freehold purchase 
price upon future sale of their commonhold unit. Do consultees agree?   
 
17.5(3) Yes. 

(4) If consultees do not agree, how should non-consenting leaseholders’ share of the 
purchase price be financed?  

(5)  We invite the views of consultees as to who should be able to provide such finance 
and take the benefit of the charge.  
 
17.5 (5) We suggest in 17.5(6) below that the quantum of financing and 
repayment would in most cases be insubstantial.  So we suggest that there is no 
need to place constraints on those available to provide financing. 

(6) We invite the views of consultees as to whether the charge should be set: 

(a) as a fixed amount, representing the non-consenting leaseholder’s share of the 
initial freehold purchase; 

(b) as that fixed amount, with interest; 

(c) as that fixed amount, adjusted in line with house price inflation; 

(d) as a percentage of the final sale price, representing the percentage increase in 
value of the non-consenting leaseholder’s property interest (from leasehold 
to commonhold) on conversion; or 

(e) in some other way.  
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17.5(6) We suggest the charge should be set at the fixed amount plus interest at a rate 
to be subject to a maximum stipulated by statute. 

(7) We invite the views of consultees as to what priority this charge should have in 
relation to any pre-existing charges. 

 

17.5 (7)  It is not impossible that the amount of the charge could in future exceed the value 
of the property. On the other hand the transaction giving rise to the charge is likely to have 
increased the value of the property.   
 
We believe that a statutory charge in favour of the association should on principle always 
have priority over other charges, as being an essential ingredient of the asset over which the 
other charges will have been created.  See also our introductory comments at the beginning 
of this response. 
  

Paragraph 3.142 

 

Consultation Question 6. 

17.6 Where a freeholder or non-consenting leaseholder, who has let his or her flat to a non-
qualifying tenant on a variable service charge, is required to take a commonhold unit on 
conversion under Option 2, we invite consultees’ views as to whether:  

(1) a cap should be placed on the amount of commonhold costs which are recoverable 
from the former leaseholder or freeholder, to reflect the costs that are recoverable 
from the non-qualifying tenant; 

(2) the non-qualifying tenant’s rights should be altered so that he or she no longer has 
the right to challenge service charge costs after they have been incurred, but instead 
has the same rights to challenge commonhold costs as other unit owners; or 

(3) any other approach would fairly protect and balance the competing interests of the 
leaseholder or freeholder, and the non-qualifying tenant.  

17.6  We have no firm view on this difficult matter, and cannot suggest any useful 
considerations beyond those mentioned in the consultation paper. 

Paragraph 3.143 
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Consultation Question 7. 

17.7  Under Option 2, we provisionally propose that: 

(4) those wishing to convert (with less than unanimous consent) should be required to 
seek the prior authorisation of the First-tier Tribunal (Property Chamber) or 
Residential Property Tribunal in Wales (“the Tribunal”); and 

(5) the Tribunal should be required to authorise a conversion to commonhold unless: 

(a) the necessary consents have not been obtained;  

(b) the terms of the CCS do not adequately protect the interests of non-
consenting leaseholders; and/or 

(c) the applicants refuse to adopt the Tribunal’s proposed revisions to ensure the 
CCS sufficiently protects the interests of non-consenting leaseholders.  

Do consultees agree?  

17.7  Yes. 

Paragraph 3.144 

 

Consultation Question 8. 

17.8  We provisionally propose that on conversion to commonhold, tenancies granted for 21 years 
or less should continue automatically on conversion and that the consent of such tenants should 
not be required in order to convert to commonhold. 

Do consultees agree? 

Paragraph 3.152  

17.8  Yes. 
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Consultation Question 9. 

17.9  We invite consultees’ views as to whether it should be possible for charges to transfer 
automatically from the leasehold title to the commonhold unit title on conversion to commonhold, 
without requiring lenders’ consent.  
 
17.9.  Yes. We suggest that providing for automatic transference would facilitate prospective 
conversion and that if promulgated the requirement for lender’s consent could be 
eliminated.  

Paragraph 3.172  
 

 

Consultation Question 10. 

17.10  We have set out two options for setting the threshold of leaseholder support which should 
be required to convert to commonhold. The first would be to require leaseholders (who are 
qualifying tenants under enfranchisement legislation) owning at least 50% of the flats in the 
building to consent, provided non-consenting leaseholders are able to retain their leasehold 
interest on conversion to commonhold (Option 1). The second would be to require leaseholders 
(who are qualifying tenants under enfranchisement legislation) owning at least 80% of the flats in 
the building to consent, on the basis that non-consenting leaseholders are required to take a 
commonhold unit on conversion (Option 2).  

17.11 We invite consultees’ views as to whether they prefer Option 1 or Option 2.  

17.12  We invite consultees’ views as to any other options for setting the threshold of leaseholder 
support for conversion, other than Options 1 and 2, which strike an appropriate balance between 
the interests of those wishing to convert and non-consenting leaseholders, and provide a 
mechanism for financing the freehold purchase.  
 
17.10 to 17.12   We appreciate that the implementation of Option 1 would perpetuate aspects 
of leasehold ownership in combination with commonhold but on balance reflecting that the 
priority is to encourage the utilisation of commonhold we suggest that it would be more 
likely to achieve that ambition through option 1. 

Paragraph 3.182 
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Consultation Question 11. 

17.13 We provisionally propose that, where the freeholder refuses to consent to conversion, the 
leaseholders will need to follow the collective enfranchisement process to purchase the freehold in 
order to convert to commonhold.  

Do consultees agree?  
 
17.13.  Yes. 

Paragraph 4.18 

 

Consultation Question 12. 

17.14 We provisionally propose that, to simplify the procedure for converting to commonhold, 
any consents given in support of the conversion should not automatically lapse after 12 months.  

Do consultees agree?  
 
17.14.  Yes. 

17.15 We invite consultees’ views as to whether leaseholders should be able to withdraw their 
individual consent to conversion after the Claim Notice has been served, or whether leaseholders 
should be required to make a collective decision no longer to proceed with the conversion.  
 
17.15    We suggest that leaseholders should be held to their initial consent to conversion 
following service of the claim notice so as to avoid delays and additional expense.  Their 
decision to consent would have been reached after a period of consultation.   

Paragraph 4.43 
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Consultation Question 13. 

17.16   We provisionally propose that (in addition to the freeholder) it should be possible for 
leaseholders who are in the process of acquiring the freehold by collective enfranchisement, to 
apply to HM Land Registry to create a new commonhold.  

Do consultees agree?  
 
17.16.  Yes. 

17.17  We provisionally propose that, where a lender has consented to a conversion to 
commonhold on the condition that it will be granted new security over the commonhold unit after 
conversion, a deed of substituted security provided to HM Land Registry will act as sufficient 
evidence that this condition has been fulfilled.  

Do consultees agree? 
 
17.17.  Yes. 

Paragraph 4.49 

 

Consultation Question 14. 

17.18  Where the freehold of the building is owned by the leaseholders collectively through a 
freehold management company (a “FMC”), we provisionally propose that the common parts of 
the building should be transferred to a new commonhold association as part of the process of 
conversion to commonhold (rather than the FMC changing its articles to become a commonhold 
association, where this is possible).  

Do consultees agree?  
 
17.18.   Yes. 

Paragraph 4.59 
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Consultation Question 15. 

17.19  We invite consultees’ views as to whether, taking into account our provisional proposals 
set out in questions 11 to 14, the conversion procedure would operate satisfactorily. 

17.20  We invite consultees’ view on what changes could be made to simplify the procedure and 
make it more cost-effective. 
 
17.19 and 17.20  We believe that these provisional proposals should facilitate conversion 
applications. 

Paragraph 4.61 

 

Consultation Question 16. 

17.21  We provisionally propose that any new management structure needs to meet the following 
objectives: 

(1) Provide the ability to separate out the management of a variety of different interests 
within the same development, in particular by: 

(a) differentiating voting rights, so that those affected by a decision are entitled 
to participate in making that decision, and no one else is able to do so; and 

(b) allowing shared costs to be allocated in different ways to ensure that only 
those benefitting from a service pay for it.  

(2) Provide a framework which can be used to regulate the relationship between more 
than one building where there are shared areas, such as shared car parks or gardens. 

(3) Strike an appropriate balance between standardisation and flexibility. 

(4) Facilitate consumer protection to ensure that abuses that have arisen in the 
residential leasehold context cannot be transposed into commonhold. 

Do consultees agree?  

17.21  Yes.  But we consider that the objections to leasehold ownership have been 
exaggerated particularly when applied to commercial property units. Please also see reply to 
17.203 below. 

17.22  Are there any other objectives which should be added to the list above?  
 
17.22  We have nothing to add. 

Paragraph 5.15 
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Consultation Question 17. 

17.23  We provisionally propose that commonholds with sections (which are not individual 
corporate bodies) should be introduced as a management structure to make commonhold workable 
for more complex developments.  

Do consultees agree?  

17.24  If consultees do not agree, do consultees prefer either the flying commonhold model or 
layered commonhold model? If so, how do consultees suggest addressing the issues with these 
models?  

17.25  Are consultees aware of any other options we should be considering?  
 
17.23  Yes.  We also agree with the conclusions set out in the consultation paper that the 
flying freehold and layered commonhold models would not be appropriate for the reasons 
given 

Paragraph 5.55 

 

Consultation Question 18. 

17.26  We provisionally propose that it should be optional, rather than mandatory, for a section 
committee to be set up for each section in a commonhold. 

Do consultees agree? 

17.26.   Yes. 

17.27  If consultees disagree, which powers do consultees think should be given compulsorily to 
those committees?  
(no reply) 
Paragraph 5.71 
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Consultation Question 19. 

17.28  We invite consultees’ views as to whether delegation to section committees should be 
collateral or exclusive; whether this should vary for different powers; or whether it should be for 
each commonhold to decide.   
 
17.28.   It must be left to the discretion of the directors whether and in what way decisions 
are delegated to a section committee.  These are essentially management decisions, and all 
commonholds complex enough to need section committees will be different. 

Paragraph 5.78 

 

Consultation Question 20. 

17.29  We invite consultees’ views as to whether: 

(1) directors should be able to revoke or alter the powers delegated to a section 
committee as they wish;  

(2) section committees affected by an alteration of delegated powers should be given 
the ability to apply to the Tribunal; or 

(3) the directors should have to apply to the Tribunal in order to alter or revoke a 
delegation.  

17.29 (1) and (2) Yes. 
 
17.29 (3)   No.  The protection in 17.29 (2) should be sufficient.  

Paragraph 5.81 

 



 16 

Consultation Question 21. 

17.30  We provisionally propose that a new section should be able to be created by: 

(1) the developer, at the outset; and 

(2) the commonhold association at a later date.  

Do consultees agree? 

17.31   If the commonhold association is allowed to create sections after it has been set up, we 
provisionally propose that this decision should be approved by special resolution, with the 
additional requirement that at least 75% of the total votes held by the unit owners who would be 
part of the new section must have been cast in favour of creating the section. 

Do consultees agree? 

17.30 and 31 Yes 
 
17.32  We provisionally propose that unit owners affected by the introduction of a new section 
should be given the option of applying to the Tribunal. 

Do consultees agree?  
 
17.32 Yes. We are assuming that the costs of references to the Tribunal are or can 
legitimately under the CCS be included as one of the general expenses of the Association. 

  

Paragraph 5.88 
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Consultation Question 22. 

17.33  We provisionally propose that qualifying criteria for sections should be introduced, so that 
sections can only be created to give separate classes of vote to: 

(1) residential and non-residential units; 

(2) non-residential units, which use their units for significantly different purposes; 

(3) different types of residential units (such as flats and terraced houses); 

(4) separate blocks in the same development; and 

(5) other premises falling within the commonhold which, in the interests of practicality 
and fairness, should form a separate section. 

Do consultees agree? Are there any other criteria which consultees feel should be added to 
the list?  
 
17.33 Yes. We suggest that these criteria are sufficiently comprehensive. 

Paragraph 5.94 

 

Consultation Question 23. 

17.34  We provisionally propose that it should be possible for sections to consist of a single unit. 

Do consultees agree?  
 
17.34 Yes.  

Paragraph 5.96 
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Consultation Question 24. 

17.35  We provisionally propose that to combine two or more sections, a special resolution of the 
commonhold association should be required. Additionally, 75% of the votes cast by the unit 
owners in the sections that are to be combined must have been in favour. 

Do consultees agree? 

17.36  We provisionally propose that unit owners affected by sections being combined should be 
given the right to apply to the Tribunal as an additional protection. 

Do consultees agree? 

17.37  We provisionally propose that there should be no criteria which must be met before two or 
more sections in a commonhold can be combined. 

Do consultees agree?  
 
17. 35 to 17.37.  Yes to each question. 

Paragraph 5.101 

 

Consultation Question 25. 

17.38  We invite consultees’ views as to whether statutory development rights should apply 
automatically so as to avoid the need to reserve express rights in the CCS.  

17.38 They should for the reasons summarised in the consultation paper. 
 
 

17.39  We invite consultees’ views as to whether such statutory rights should be drawn widely to 
include all matters which are likely to apply in commonhold developments, including (but not 
limited to) the right to add land, to make consequential variations to commonhold contributions 
and voting rights, and rights of access.   
 
17.39 Yes-to offer some encouragement to developers to give serious consideration to the 
creation of commonholds, 

Paragraph 6.65 
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Consultation Question 26. 

17.40  We provisionally propose that there should be no specific statutory provisions for the 
appointment of developers’ directors. Instead, a developer’s ability to appoint directors should 
depend on the number of units it retains. 

Do consultees agree? 

17.41  We provisionally propose that developers should be able to exercise all voting rights 
associated with the units of which they are the registered owners. 

Do consultees agree?  
 
17.40 and 17.41 Yes 

 

Paragraph 6.67 

 

Consultation Question 27. 

17.42  Currently, the Commonhold Regulations place certain restrictions on a developer’s 
exercise of development rights: 

(1) the developer must not exercise rights in a way which would interfere unreasonably 
with unit owners’ enjoyment of their units or their ability to exercise rights granted 
by the CCS; 

(2) the developer may not remove land from the commonhold which forms part of a 
unit unless the owner of that unit provides written consent; 

(3) any damage caused to the commonhold land by the developer should be remedied 
as soon as reasonably practicable; and 

(4) the developer may not exercise development rights if the works for which the right 
was granted have been completed (excluding the developer’s right to market units). 

17.43  We invite consultees’ views as to whether any further restrictions should be introduced on 
the use of development rights: in particular, whether a time limit should be imposed on the 
exercise of these rights (and if so, what this time limit should be).  
 
17.42 and 17.43.   These restrictions are comprehensive and comparable to restrictions 
imposed o n the exercise of equivalent rights in leases. We prefer that no time limits be 
prescribed on their exercise. 

Paragraph 6.69 
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Consultation Question 28. 

17.44  We provisionally propose that “anti-avoidance” provisions should be introduced to ensure 
that the developer does not attempt to secure a greater degree of control by: 

(1) taking powers of attorney from the purchasers (or seeking to control votes in any 
other way); or  

(2) attempting to control how unit owners vote by inserting terms in the purchase 
contracts. 

Do consultees agree?  
 
17.44 Yes. 

Paragraph 6.71 

 

Consultation Question 29. 

17.45   We invite consultees’ views as to what advantages there are (if any) of the transitional 
period in the registration procedure for new commonhold developments.  
 
17.45.  We have no comment. 

Paragraph 6.72 

 

Consultation Question 30. 

17.46  We invite consultees’ views as to whether any requirements of company law (such as to 
make an annual confirmation statement, and to file accounts) should be relaxed for commonhold 
associations.  
 
17.46    We are not in favour of relaxing these requirements.  We consider them very 
important for protecting the interests of the unit-holders as well as others.  

 

Paragraph 7.67 
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Consultation Question 31. 

17.47  We invite consultees’ views as to whether there are particular difficulties in applying 
CVAs to commonhold associations. 

17.48  We invite consultees’ views as to whether the CVA procedure needs any adaptations to 
make it more relevant and effective in dealing with commonhold associations in financial 
difficulties.   
 

(No reply to these questions) 

Paragraph 7.68 

 

Consultation Question 32. 

17.49  We provisionally propose that it should not be possible for creditors directly to petition for 
a commonhold association to be wound-up, and a liquidator appointed. Instead, a petition could 
lead to the court appointing a commonhold administrator, who would carry out the necessary 
duties. 

Do consultees agree? 

17.50  We provisionally propose that a commonhold administrator should then be able to petition 
for the association to be wound-up only if the commonhold association is irretrievably insolvent. 

Do consultees agree?   
 

17.49 and 17.50.  Yes to both questions. 

Paragraph 7.70 
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Consultation Question 33. 

17.51  We provisionally propose that the law should be clarified to ensure that there is a 
presumption that, on the insolvency of a commonhold association, a successor association should 
usually be appointed. 

Do consultees agree? 

17.51 Yes.  It would invariably be in the mutual interests of the unit holders that there 
should be a successor association appointed 

 

17.52  We invite consultees’ views as to whether there are circumstances in which it would not be 
appropriate for the court to appoint a successor association and, if so, what these circumstances 
are. 

17.52 There may be such circumstances as where the original purpose of the commonhold 
no longer applies as where the building has reached the end of its useful life. 
 

17.53  We provisionally propose that the court should have discretion as to whether to impose 
conditions for a successor association to be appointed. 

Do consultees agree? 

17.53 Yes. 
 

17.54  We invite consultees’ views as to: 

(1) what conditions might be imposed; and 

(2) if the court’s discretion is to be structured, what factors the court should take into 
account.  

17.54 (1) and (2)  We agree that the court should not be permitted to impose a condition that 
the successor association accepts responsibility for the debts of its predecessor as such a 
condition would imperil ab initio its viability. A possible condition would be the 
appointment of named directors in circumstances when it was perceived that the actions of 
previous directors had contributed to the insolvency. We suggest that the court should have 
a general discretion. 

Paragraph 7.72 
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Consultation Question 34. 

17.55  We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit owners to 
reduce the level of indebtedness of the association. 

Do consultees agree? 

17.56  We provisionally propose that, if a liquidator is appointed to wind up a commonhold 
association, he or she should not be able to demand further contributions from the unit owners to 
make up for the shortfall in contributions from members who are bankrupt or from whom it is 
impossible to recover their contributions. 

Do consultees agree?  
 
17.55 and 17.56.   Yes. 

Paragraph 7.76 
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Consultation Question 35. 

17.57  We provisionally propose that it should be possible for the CCS to impose restrictions on 
the short-term letting of units. 

Do consultees agree? 

17.58  We invite consultees’ views as to how to ensure that any restriction on short-term letting 
does not prevent units being rented in the private or social rented sector. In particular: 

(1) in relation to the private rented sector, we invite views on whether any restriction 
imposed by a CCS should be confined to lettings made for less than six-months, or 
for any other specified period; 

(2) in relation to the social rented sector, we invite views on whether any restriction 
imposed by a CCS should not be able to apply to particular landlords, such as 
registered providers of social housing and housing associations, or whether there are 
other ways of ensuring that such lettings cannot be prohibited in the CCS.   

 
17.57.  Yes. 
 
17.58(1) We suggest that such a restriction should be so limited.  In the considerable 
majority of cases this will cover holiday lets which have been identified as being of most 
concern but would generally permit lettings by buy-to-let unit owners. 
 
17.58(2)  We suggest the former - the facilitation of lettings by such landlords should be 
encouraged on general policy principles and the non-application of CCS restrictions in this 
respect should not prejudice the interests of the unit holders. 

Paragraph 8.35 
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Consultation Question 36. 

17.59  We provisionally propose that event fees should be prohibited within commonhold, except 
for any specific circumstances expressly permitted by statute. 

Do consultees agree? 

17.59.  Yes. 
 
 
17.60  We invite consultees’ views as to whether an exception to the proposed prohibition on 
event fees should be made for specialist retirement properties within commonhold. 

17.60 No, we do not like that proposal.  Event fees on disposals doubtless work for leaseholds 
in some retirement establishments, but we regard that as essentially part of a business 
operation by specialist commercial landlords, who need to make special arrangements to 
fund services which their customers could not otherwise afford.  It is a commercial 
arrangement quite unsuitable for commonhold. 
 

17.61  We invite consultees’ views as to whether there are any other circumstances (apart from 
specialist retirement properties) in which event fees should be permitted within commonhold.   
 
17.61 No, event fees should never be permitted. 

Paragraph 8.43 

 

Consultation Question 37. 

17.62  We invite consultees’ views as to whether any further restrictions should be put in place to 
limit which local rules may be added to the CCS.  
 
17.62 We have nothing to add to the proposals in the Consultation Paper. 

 

Paragraph 8.47 
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Consultation Question 38. 

17.63  We provisionally propose that a higher threshold for amending the CCS should be 
introduced, which may apply to some or all local rules. 

Do consultees agree? 

17.63    Yes. 

17.64    We invite consultees’ views as to: 

(3) what voting threshold should be required to amend local rules;  

(4) when there should be a right to apply to the Tribunal in relation to amendments of 
the CCS; and  

(5) whether the threshold should be the same for amending all local rules, or whether 
rules should be differentiated. If consultees are of the view that rules should be 
differentiated, we invite views as to how the threshold for introducing a rule in an 
area on which the CCS is currently silent should be determined. 

17.64(1) We suggest 75% 

17.64(2) Yes 

17.64(3) We suggest that the higher threshold should apply across the board thus avoiding 
difficulties in differentiation 

 

Paragraph 8.68 
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Consultation Question 39. 

17.65  We provisionally propose that the mandatory provisions of the CCS should be contained in 
the regulations, but not be reproduced in the CCS.  

Do consultees agree? 

17.65  Emphatically yes.  That would bring an end to the legislative technique used in the 
present regulations, which we strongly dislike.  Where requirements are necessary they 
should be imposed directly, rather than indirectly by imposing terms into a CCS.   
 

17.66  If so, we invite consultees’ views as to whether the directors of the commonhold 
association should be under a duty to provide copies of the most up-to-date standard provisions 
contained in the regulations, along with a copy of the CCS, to any new purchasers, and should 
provide copies of the updated standard provisions to all unit owners as and when changes are 
made. 

17.66  Yes as to copies of the CCS.  The directors must provide copies of the CCS as most 
recently amended, to new or prospective unit-holders and to other unit-holders on request, 
and to all unit-holders upon any change in its provisions. 

But no as to copies of regulations.  It is quite unrealistic to expect that typical directors 
would be aware of amendments to a statutory instrument, particularly those which did not 
affect their own commonhold.    

Paragraph 8.77 

 

Consultation Question 40. 

17.67  Should our provisional proposals to introduce sections be implemented, we provisionally 
propose that it should be possible to add schedules to the CCS, where the rights and obligations 
applying to a specific section can be collated. 

Do consultees agree? 

17.67.  Yes. 

Paragraph 8.80 
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Consultation Question 41. 

17.68  We invite consultees’ views as to whether there are any new terms, other than those we 
have asked about in this Consultation Paper, which should be added to the prescribed terms of the 
CCS (that is, rules which should apply to every commonhold, rather than local rules which can 
optionally be adopted by individual commonholds). 

17.68   We have nothing to add. 

Paragraph 8.83 

 

Consultation Question 42. 

17.69  We provisionally propose that the procedure for the election of directors of a commonhold 
should be simplified, so that the prescribed articles of association provide that directors should be 
elected at a general meeting, and also may be co-opted by the existing directors. 

Do consultees agree? 

17.69  Yes.  That would reduce the risk of there being no directors and make it easier to 
appoint people with suitable ability and experience. 

Paragraph 9.32 
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Consultation Question 43. 

17.70  We provisionally propose that, if a commonhold association cannot find members able and 
willing to serve as directors, and is also unwilling to appoint professional directors, any member 
of the association should be able to apply to a court or tribunal for professional directors to be 
appointed, who would then be paid by the association. 

Do consultees agree? 

17.71  We provisionally propose that, if members should be able to make such an application, 
then someone with a mortgage or other charge over a unit should also be able to do so. 

Do consultees agree? 

17.72  We provisionally propose that, if it should be possible for an application to appoint 
directors to be made, it should be heard by the First-tier Tribunal (Property Chamber) (in Wales, 
the Residential Property Tribunal). 

Do consultees agree? 

17.70 to 17.72    Yes. 

  Paragraph 9.36 
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Consultation Question 44. 

17.73  We invite consultees’ views as to whether a problem is likely to arise whereby a single 
investor, or a group of investors, who own a majority of units, run a block in their own interests in 
order to “squeeze out” other owners. 

17.73  The risk of such a situation – where the directors appear to be misusing their powers 
– is certainly rather small, but if it were to occur it would be very difficult to avoid injustice 
without some procedure that could handle it.  The existence of the suggested powers for the 
court would be valuable even if they did not have to be exercised.  

17.74  If it is felt that problems are likely to arise, then we invite consultees’ views as to the 
following: 

(1) whether the concept of “persistent failure to comply with the CCS in some material 
respect”, offers a satisfactory basis upon which a court or tribunal could intervene 
on an application by a unit owner; 

(2) whether such applications should be made to the court or the Tribunal; 

(3) whether, the court or Tribunal should have the power to appoint directors, and to 
make the supplementary orders set out in paragraph 9.48 above, should they be 
required; 

(4) whether it would be necessary for the court or tribunal to exercise continuing 
supervision over the directors who were appointed; and 

(5) whether other solutions could be used to address the difficulty. 

 
17.74   

(1)  Yes. 

(2)  Probably the court, as better experienced in handling misconduct cases, and 
more suitable to exercise a power to remove a director. 

(3)  Yes. 

(4)  The court should have its normal powers, upon making an order, to give liberty 
to apply for further orders if necessary. 

(5)  We cannot see any other solution that would deal with such situations. 

 

Paragraph 9.51 
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Consultation Question 45. 

17.75  We seek consultees’ views on whether their experience with other leaseholder-controlled 
companies (Freehold Management Companies, Residents’ Management Companies and right to 
manage companies) leads them to believe that provisions for proxy voting may be abused, and, if 
so, in what way or ways. 

17.76  We further seek consultees’ views on whether any such abuses could be prevented or 
mitigated by: 

(1) a restriction on the number of proxy votes that any individual might hold; or 

(2) some other device (please specify).U 

17.75 and 17.76   (No reply to these questions). 

Paragraph 9.58 

 

Consultation Question 46. 

17.77  We provisionally propose that legislation should deem that the commonhold association 
has an insurable interest in the parts of the building which are owned by the unit owners. 

Do consultees agree?  

17.77    Yes. 

17.78  We provisionally propose that legislation should require the commonhold association to 
reinstate or rebuild (as appropriate) the whole of a horizontally-divided building – including the 
parts owned by the unit owners – in order to satisfy the indemnity principle within insurance law. 

Do consultees agree? 

17.78   Yes. 

17.79  We invite consultees’ views as to whether any other legal difficulties would arise in 
arranging buildings insurance for commonholds which have not been addressed by these 
proposals. 

17.79  We have no comment. 

Paragraph 9.87 
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Consultation Question 47. 

17.80  We provisionally propose that the CCS should be amended so as to require that either a 
copy of the buildings policy and schedule, or sufficient details of it, should be supplied to all unit 
owners on or before they acquire a unit, and whenever the terms of the policy change. 

Do consultees agree? 

17.80  We provisionally propose that the commonhold association should confirm to unit owners 
and their mortgage lenders that the insurance is in existence on an annual basis, and when 
reasonably required at other times. 

Do consultees agree? 

17.79 and 17.80  Yes to both questions, though more probably the requirements should be in 
the Regulations rather than in the CCS – see 17.65 above. 

Paragraph 9.90 

 

Consultation Question 48. 

17.82   We invite consultees’ views as to whether public liability insurance (that is, insurance 
against liability as an occupier and also as a property owner) is likely to be generally available for 
commonhold associations. 

17.83  If it is generally available, we provisionally propose that details of minimum cover, 
permissible exclusions and excesses, and so on, should be prescribed in regulations to be made by 
the Secretary of State. 

Do consultees agree? 

17.82 We are not aware of entities such as Freehold Management Companies encountering 
any major problems in arranging such cover and we suggest that a commonhold association 
should be in no worse position 

17.83 Yes. Risks coverable will vary depending on the characteristics and location of the 
property.  We would favour regulations which provide for fire cover in all cases and other 
risks at the discretion of the directors. 

Paragraph 9.93 
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Consultation Question 49. 

17.84  We provisionally propose that the commonhold community statement should contain an 
express power for the commonhold association to take out directors’ and officers’ insurance. 

Do consultees agree? 

17.84  Yes. Some people will refuse to accept the office without indemnity insurance.  We 
have some experience of the management of a condominium resort in the United States, 
where the directors of the equivalent  association proposed to resign if such cover was not 
made available.  

Paragraph 9.96 

 

Consultation Question 50. 

17.85  We provisionally propose that the provisions in the prescribed commonhold community 
statement requiring the repair of the common parts should be extended to require also “renewals”; 
that is, the replacement of “like with like” if something should be beyond economic repair. 

Do consultees agree? 

17.86  We provisionally propose that the installation of adequate thermal insulation should be 
deemed to be a repair. 

Do consultees agree? 

17.87  We provisionally propose that it should be possible for the repairing obligations required 
by the CCS to be supplemented by a local rule requiring a higher standard of repair, if 
appropriate. 

Do consultees agree? 

17.88  We provisionally propose that, with horizontally-divided buildings (so including all flats), 
matters relating to the internal repair of units should be left to local rules. 

Do consultees agree? 

17.89  We provisionally propose that with vertically-divided buildings (that is, all houses, whether 
detached, semi-detached or terraced) all matters relating to repair (whether internal or external) of 
the units should be left to local rules. 

Do consultees agree? 

17.85  to 17.89  Yes to all these questions. 

Paragraph 9.111 
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Consultation Question 51. 

17.90  We invite consultees’ views as to whether rights of entry are best left to local rules, or 
whether rights of entry should be prescribed. 

17.91  If rights of entry are prescribed, we invite consultees’ views as to whether it is necessary to 
make a distinction between different types of buildings. 

17.92  If it is necessary to distinguish between different types of building, we invite consultees’ 
views as to: 

(1) whether the distinction should be between those that are horizontally-divided, and 
those that are vertically-divided; and 

(2) if some other distinction is more appropriate, what that should be. 

17.93  We invite consultees’ views as to what, in each case, the appropriate rights of entry would 
be. 

17.90 to 17. 93. We suggest that such rights should be prescribed so far as generally 
applicable to all buildings leaving additional rights applicable to the characteristics of a 
specific building to be covered by local rules. Those of general application could be readily 
adapted from those commonly included in leases. Distinctions between different types of 
buildings should be dealt with by local rules. 

Paragraph 9.128 
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Consultation Question 52. 

17.94  We provisionally propose that the commonhold community statement should be amended 
to provide that alterations to the common parts which are incidental to internal alterations made 
by a unit owner to his or her own unit should not require the consent of the members by an 
ordinary resolution. 

Do consultees agree? 

17.94  yes, though more probably the requirement should be in the Regulations rather than 
in the CCS – see 17.65 above. 

 

17.95  We provisionally propose that the giving of consent to such proposals should be delegated 
to the directors. 

Do consultees agree? 

17.95  Yes. 

 

17.96  We invite consultees’ views as to whether: 

(1) “minor alterations to the common parts” should be defined as we have outlined at 
paragraph 9.137 above; or  

(2) some other criterion could be adopted to distinguish minor alterations from those 
which should continue to require the consent of an ordinary resolution by the 
members. 

17.96  The distinction should be defined by local rules. The characteristics of the building 
are of importance in establishing which alterations to common parts should be minor or 
major. Major alterations should require approval by way of an ordinary resolution. 

Paragraph 9.139 

 

Consultation Question 53. 

17.97  We invite consultees’ views as to whether existing long-term contracts have been a 
problem which leaseholders have encountered. 

17.98  If they have, then we further invite leaseholders to let us have examples. 

(No reply) 

Paragraph 9.152 
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Consultation Question 54. 

17.99  We provisionally propose that commonhold associations should be given the right, within a 
set period from the date when the unit owners take effective control of the commonhold 
association, to cancel contracts which were entered into by the association before that date. (It 
would be necessary to define these terms so as to exclude the scenario where the units were “sold” 
to associates of the developer). 

Do consultees agree? 

17.100  We provisionally propose that a “long-term contract” should be defined as a contract 
which must run for more than 12 months. 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

17.101  We provisionally propose that a commonhold association should have to exercise this 
right within six months from the commonhold coming under the effective control of the unit 
owners (being actual “arms-length” purchasers of the units). 

Do consultees agree? If not, what longer or shorter period would be appropriate? 

17.99 to 17.101.   Yes to each question. 

Paragraph 9.154 

 

Consultation Question 55. 

17.102  We invite consultees’ views as to the difficulties that can arise when the long-term 
contract includes the hire of equipment which remains the property of the contractor and which 
they have reserved the right to remove if the contract should be terminated. We would appreciate 
any examples of contracts involving the hire of equipment, or of long-term contracts generally, 
that consultees are able to provide. 

17.102 The difficulties are implicit in the provisions of the contract. The option available to 
the contractor to remove his equipment would have to have been a factor in the decision to 
terminate the contract and the option will apply on the termination of the contract by 
effluxion of time. We doubt that this right will cause difficulties in practice. We have no 
experience of any specific examples. 

Paragraph 9.157 
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Consultation Question 56. 

17.103  We provisionally propose that the proposed contributions to shared costs should require 
the approval of the members of the commonhold association. This approval would generally be 
given by a resolution passed in a general meeting, though it could be passed by the written 
procedure. 

Do consultees agree? 

17.104  We provisionally propose that this approval should be given by an ordinary resolution 
(over 50% majority), rather than by a special resolution (at least 75% majority). 

Do consultees agree?  

17.105  We invite consultees’ views as to the suggestion that if the proposed level of contributions 
failed to secure approval, the level of contributions required in the previous financial year should 
continue to apply. 

17.106  We invite consultees’ alternative proposals to address the issue of what should happen if 
the directors’ proposed level of commonhold contributions fail to obtain approval. 
 

17.103 to 17.105    Yes. 

17.106 The directors should proceed as suggested in 17.105 above. The unit holders will have 
been given notice  and an opportunity to vote on the proposal. 

Paragraph 10.35 
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Consultation Question 57. 

17.107  We provisionally propose that it should be possible for the CCS to include, as a local rule, 
an index-linked “cap” on the amount of expenditure which could be incurred on the cost of 
improvements. 

Do consultees agree? 

17.108  We provisionally propose that it should be possible for the CCS to include, as a local rule, 
an index-linked “cap” on the amount of expenditure which could be incurred annually on the cost 
of “enhanced services”, as described in paragraph 10.40(1). 

Do consultees agree? 

17.109  We provisionally propose that if a CCS contained such a “cap”, then it could be removed 
only with the unanimous consent of the unit owners, or with the support of 80% of the available 
votes, and the approval of the Tribunal. 

Do consultees agree? 

17.110  We provisionally propose that any application by a unit owner to challenge proposed 
expenditure should be made before it was incurred, and expenditure should not be open to 
challenge later. 

Do consultees agree? 

17.107 to 17.110  Yes to all these questions. 

Paragraph 10.41 
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Consultation Question 58. 

17.111  We provisionally propose that it should be compulsory for a commonhold association to 
have some form of reserve fund. 

Do consultees agree? 

17.112  We provisionally propose that the scheme for the financing of the commonhold should 
continue to distinguish between contributions for shared (current) expenditure, and contributions 
to the reserve fund or funds.  

Do consultees agree? 

17.113  We provisionally propose that no minimum annual contribution towards the reserve fund 
should be specified. 

Do consultees agree? 

17.111 to 17.113.  Yes-the experience with the condominium resort in the United States 
confirms that the creation of a reserve fund is essential. Initially in the early 1980’s none was 
provided but one was set up in the 1990’s and has proved to be invaluable. 

 

17.114  We invite consultees who do not agree to suggest how a requirement for minimum 
contributions might operate. 

17.115  We provisionally propose that the directors of commonhold associations should be able to 
set up such designated reserve funds as they see fit. 

Do consultees agree? 

17.116  We provisionally propose that it should also be possible for the members of a 
commonhold association to require, by ordinary resolution, that a designated reserve fund or 
funds should be set up. 

Do consultees agree? 

17.117  We provisionally propose that designated reserve funds should be protected from 
enforcement action by creditors, unless their claim relates to the specific purpose for which the 
designated reserve fund was set up.  

Do consultees agree? 

17.118  We provisionally propose that designated reserve funds should continue to receive 
equivalent protection if the commonhold association should be subject to insolvency proceedings. 

Do consultees agree? 
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17.119  We provisionally propose that it should be possible to change the designation of a 
designated reserve fund only by a resolution supported by 80% of the members, and with the 
approval of the Tribunal. 

Do consultees agree? 

17.115 to 17.119.  Yes to each question, but subject to comments in 17.120 below. 

 

17.120  We invite consultees’ views as to whether the directors (or the members in a general 
meeting) should be able to “borrow” from a reserve fund in order to meet a shortfall in meeting 
other expenditure, and, if so, what safeguards, if any, would be appropriate. 

17.120    
(a)  Although we are willing to go along with the proposals in 17.115 to 17.119 above 
we remain a little diffident about the system proposed.   

(b) One difficulty is that it may seem to involve an unnecessarily complicated system 
of financial management, implying that reserves should be put into ‘shoe boxes’, 
each  kept separate for different future categories of expenditure.  Other businesses 
or organisations would rely simply on regular proper budgeting,  giving much 
greater flexibility whenever (as will always happen) estimates of future expenditure 
change.  So the system could be said to encourage a second-rate budgeting system. 

( c)  Another difficulty is that, in the event of insolvency, while it would protect unit-
holders it seems by the same token to defeat lawful creditors, (although we are 
unclear what exactly would be the status of the fund in the insolvency context).  A 
creditor might for example have supplied services for the commonhold, in which the 
only natural persons who could benefit would have been the unit-holders.  Put with 
less technical accuracy, the services have been supplied for the commonhold, and the 
commonhold still has money in a designated fund. We are doubtful if it would really 
be right to protect the fund. 

(d)  We cannot give an answer to 17.120 without a clearer idea of the proposed legal 
status of the fund. 

17.121  We provisionally propose that the proposed annual contributions to the reserve fund or 
funds should be approved by the members in the same way as the contributions to current 
expenditure, and, if possible, at the same time. 

Do consultees agree? 

17.121.  Yes. 

Paragraph 10.71 
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Consultation Question 59. 

17.122  We provisionally propose that it should be possible to allocate to individual units within a 
commonhold different percentages that it must contribute towards different “heads” of cost.  

Do consultees agree? 

17.122  Yes. 

 

17.123  We invite consultees’ views as to whether each commonhold should have total flexibility 
in how different costs are allocated, or whether there should be any limitations on their ability to 
do so. 

17.123  We think that total flexibility is preferable. 

Paragraph 10.96 

 



 42 

Consultation Question 60. 

17.124  We provisionally propose to retain the possibility of varying the percentage of 
expenditure allocated to each unit, by amending the CCS by special resolution. Such amendments 
would remain subject to a unit owner’s right not to have a significantly disproportionate amount 
of the contributions to shared costs, or the reserve funds, allocated to his or her unit. 

Do consultees agree? 

17.124.  Yes.  Presumably the tribunal could decide whether the amount was 
disproportionate. 

17.125  We invite consultees’ views as to whether:  

(1) it is likely to be fair and workable to consider any proposed variations to 
contributions to shared costs, and the reserve funds, on the basis that the originally 
allocated percentage was fair; and  

(2) safeguards need apply only if the allocated percentage is altered. 

17.125   Yes. On a proposed variation it should not be possible to argue that the original  
allocation was unfair – that was part of the package that the unit-holder bought.  Fairness 
and safeguards are relevant only as to alteration of that allocation. 

17.126  We invite consultees’ views as to whether internal floor area would offer a satisfactory 
default basis on which to allocate financial contributions in purely residential commonholds. 

17.127  We invite consultees’ views as to whether internal floor area would offer a satisfactory 
default basis on which to allocate financial contributions in commonholds which include (a) 
commercial and residential units and (b) commercial units of different kinds. If not, we invite 
views on alternative methods. 

17.126 and 127.The condominium resort development in the United States of which we have 
experience includes residential and commercial units, and there are residential and 
commercial sub-divisions.  As between the residential and commercial divisions the total 
service charge budget is apportioned by reference to assessed valuations, determined by the 
relevant local authority.  Subsequently the proportion attributed to the residential division 
is apportioned between the units in that division by reference to internal floor area,  and the  
proportion attributed to the commercial division is apportioned between the units in that 
division by reference to assessed valuations. For commonholds in England and Wales 
apportionment between residential units could be by reference to floor area and 
apportionment between commercial units by reference to business rate valuations. 

Paragraph 10.100 

 



 43 

Consultation Question 61. 

17.128  We provisionally propose that the current scheme for the issue of a Commonhold Unit 
Information Certificate (“CUIC”) on the sale of a unit should in its essentials be retained. 

Do consultees agree? 

17.128   Yes. 

 

17.129  We invite consultees’ views as to whether the possibility of further contributions 
(emergency contributions, or contributions to the reserve fund or funds) falling due after the issue 
of a CUIC is likely to present practical problems to conveyancers. 

17.129 Possibly but standard due diligence from the buyer’s conveyancer should be 
sufficient to protect the buyer. 

 

17.130  We provisionally propose that, once a CUIC has been issued, an incoming unit owner 
should not be liable for further contributions which fall due, unless the commonhold association 
or its agent has notified the current owner’s conveyancers of the further liabilities. 

Do consultees agree? 

17.131  We provisionally propose that the maximum fee for a commonhold association to issue a 
CUIC should be set by regulation, and kept under review. 

Do consultees agree? 

17.130 and 17.131   Yes to both questions. 

17.132  We invite consultees’ views as to whether the lack of any sanction or convenient remedy 
for the failure on the part of the commonhold association to issue a Commonhold Unit 
Information Certificate within the prescribed 14-day period is likely to cause problems in practice. 

17.133  We further invite consultees’ views on how best this may be resolved. 

17.134  We invite consultees’ views as to whether a Commonhold Unit Information Certificate 
should be conclusive once issued; or whether it should be possible for it to be amended if an error 
is spotted after it has been issued. 

17.135  We further invite consultees’ views on what problems would arise in practice if a 
Commonhold Unit Information Certificate could be amended; and on how these might be 
addressed. 

17.132 to 17.135  We suggest that the problems envisaged are more theoretical than 
practical.  Due diligence by a buyer’s conveyancer should be sufficient to overcome issues 
such as errors in a CUIC and their correction. A conveyancer would be requiring an 
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updating of information regarding the commonhold contributions regularly throughout the 
conveyancing process. 

Paragraph 10.118 

 

Consultation Question 62. 

17.136  We invite consultees’ views as to whether the need for unit owners to obtain the consent 
of their mortgage lender to support the commonhold association granting a fixed or floating 
charge is likely to be a significant difficulty in raising emergency funding. 

187.137  If consultees consider that there might be difficulties, we invite views on what measures 
could be put in place to alleviate these difficulties, including whether the Tribunal should be able 
to override a mortgage lender’s refusal to give consent. 

17.136 and 17.137  The absence of lender’s consent could prejudice the ability of the 
association to raise finance. The solvency of the association is paramount. Refusals of 
consent should be capable of being overridden. 

Paragraph 11.28 

 

Consultation Question 63. 

17.138  We provisionally propose that express provision should be made for a commonhold 
association to grant a floating charge.  

Do consultees agree? 

17.139  We provisionally propose that a charge over the common parts or a floating charge should 
only be able to be granted when either: 

(1) The unit owners unanimously consent to the charge: or 

(2) 80% of the unit owners consent to the charge, and approval is obtained from the 
First-tier Tribunal (Property Chamber) or the Residential Property Tribunal Wales.  

Do consultees agree? 

17.138 and 17.139.  Yes to both questions.  

Paragraph 11.36 
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Consultation Question 64. 

17.140  We provisionally propose that it should be possible for a commonhold association (having 
obtained the requisite consent) to grant a charge over part of the common parts. Where such a 
charge is granted, the part of the common parts so charged may be registered with a separate title 
number. 

Do consultees agree? 

17.140  Yes. 

Paragraph 11.40 

 

Consultation Question 65. 

17.141  We provisionally propose making an exception to the prohibition on residential leases 
over seven years, and leases granted at a premium, for shared ownership leases which contain the 
fundamental clauses prescribed by Homes England in England or the Welsh Government in 
Wales.  

Do consultees agree? 

17.141.   Yes. 

Paragraph 12.30 

 



 46 

Consultation Question 66. 

17.142  We provisionally propose that in new commonhold developments, the model shared 
ownership lease should require the shared ownership leaseholder to comply with all terms of the 
CCS.  

Do consultees agree? 

17.143  We provisionally propose that shared ownership leaseholders in new commonhold 
developments should be able to exercise all the votes of the commonhold association in place of 
the shared ownership provider, apart from a decision to terminate, which should be exercised 
jointly with the provider.  

Do consultees agree? 

17.144  We provisionally propose that shared ownership leaseholders in new commonhold 
developments should not have the same statutory rights as other leaseholders to challenge service 
charge costs or to be consulted on works and contracts exceeding a certain amount. 

Do consultees agree? 

17.144  We provisionally propose that, in new commonhold developments, on purchasing 100% 
of the value of the commonhold unit, the shared ownership leaseholder should be transferred the 
commonhold title of the unit and should become a member of the commonhold association. 

Do consultees agree? 

17.142 to 17.145.  Yes to each question. 

Paragraph 12.44 
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Consultation Question 67. 

17.146  We provisionally propose that in a building which has converted to commonhold, the 
shared ownership provider should have voting rights in the commonhold association. Delegation 
of voting rights to the shared owner will be possible on a voluntary basis, but not mandatory. 

Do consultees agree? 

17.147  We provisionally propose that, in a building which has converted to commonhold, the 
staircasing provisions of any existing shared ownership leases should continue to operate in the 
same way. On staircasing to 100%, the shared owner will therefore remain a leaseholder. 

Do consultees agree? 

17.148  We provisionally propose that after having staircased to 100% of the value of the 
leasehold flat, the shared ownership leaseholder should have a statutory right to purchase the 
commonhold unit and become a member of the commonhold association. 

Do consultees agree? 

17.146 to 17.148.  Yes to each question. 

Paragraph 12.49 

 

Consultation Question 68. 

17.149  We invite consultees’ views as to whether an exception to the ban on residential leases 
over seven years is needed to accommodate better community land trusts and co-operatives within 
the commonhold model. 

17.149  We take the same view as expressed in the consultation paper. 

Paragraph 12.58 

 

Consultation Question 69. 

17.150  Aside from shared ownership leases, community land trusts and housing co-operatives, 
are consultees aware of any other forms of affordable housing which it is not possible, or would 
be difficult, to accommodate in the current commonhold system? 

17.150.  No. 

Paragraph 12.67 
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Consultation Question 70. 

17.151  We provisionally propose that an exception to the prohibition on residential leases of over 
seven years or granted at a premium should be made for lease-based home purchase plans 
regulated by the Financial Conduct Authority.  

Do consultees agree? 

17.151.  Yes. 

Paragraph 12.79 

 

Consultation Question 71. 

17.152  We provisionally propose that customers of lease-based home purchase plans in new 
commonhold developments should not have the same statutory rights as other leaseholders to 
challenge service charge costs or to be consulted on works and contracts exceeding a certain 
amount. 

Do consultees agree? 

 

17.152.  Yes. 

Paragraph 12.84 

 

Consultation Question 72. 

17.153  We ask consultees for their views and experience of how the relationship between a bank 
and a customer who is purchasing property through a lease-based home purchase plan is, or can 
be, preserved following a collective enfranchisement. 

17.153.  (No reply to this question) 

Paragraph 12.89 
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Consultation Question 73. 

17.154  We provisionally propose that the commonhold association should not be able to prevent 
a unit owner or tenant from pursuing direct legal action against another unit owner or tenant. 
Instead, the association should have the right to notify the unit owner or tenant that it reasonably 
considers the claim to be frivolous, vexatious or trivial or that the matter complained of is not a 
breach of the CCS. 

Do consultees agree? 

17.154. Yes. 

Paragraph 13.26 

 

Consultation Question 74. 

17.155  We provisionally propose that a failure to use the forms which accompany the 
commonhold dispute resolution procedure, or forms to the same effect, should not automatically 
prevent a claim from progressing.  

Do consultees agree? 

17.155.   Yes. 

Paragraph 13.32 

 

Consultation Question 75. 

17.156  We provisionally propose that referral to an ombudsman should not be a mandatory part 
of commonhold’s dispute resolution procedure. Instead, it could be used on an optional basis, 
instead of, or alongside, other forms of alternative dispute resolution.  

Do consultees agree? 

17.157  We provisionally propose that membership of an approved ombudsman scheme should no 
longer be a requirement for commonhold associations, and that, instead, commonhold associations 
should be able to decide whether or not to become a member of an ombudsman scheme. 

Do consultees agree? 

17. 156 and 17.157.    Yes to both questions. 

Paragraph 13.52 
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Consultation Question 76. 

17.158  We provisionally propose that, where the dispute resolution procedure has not been 
followed, any court or tribunal, which subsequently considers the dispute, should have full 
discretion to disregard the non-compliance, or to order the parties to take any steps it considers 
appropriate, in accordance with its general case management powers.  

Do consultees agree? 

17.158.  Yes. 

Paragraph 13.56 

 

Consultation Question 77. 

17.159  We invite consultees’ views as to whether the current commonhold dispute resolution 
procedure should be transferred to a pre-action protocol. 

17.159  We do not believe that commonhold legislation is the right place for dispute 
resolution procedure.  The issues, whatever they may be, are those which the court or the 
tribunal must resolve in default of earlier settlement.  It should be for the authorities 
responsible for organising courts and tribunals to decide from time to time whether or not 
commonhold disputes need different procedures from those for other other disputes.  If the 
current commonhold dispute resolution procedure is believed to be sufficiently valuable it 
should be introduced into the procedure of courts and tribunals. 

But if that argument be not accepted requirements about dispute resolution procedures 
must be contained in or made pursuant to Regulations.  They must apply to all 
commonholds, and cannot be appropriate for a CCS.  See Reply to 17.65.  

Paragraph 13.67 

 



 51 

Consultation Question 78. 

17.160  We provisionally propose that the jurisdiction of the First-tier Tribunal (Property 
Chamber) in England and the Residential Property Tribunal Wales should be extended to cover 
disputes arising within a commonhold.  

Do consultees agree? 

17.160  Yes,  but neither the court nor the tribunal should have exclusive jurisdiction.  It 
should be open to the claimant to decide, on advice, which forum is better suited for the 
case.  For example, a unit-holder whose neighbour is blatantly disregarding requirements of 
the CCS should be permitted to apply to the court for an injunction.  There should be a 
procedure for either the court or the tribunal to transfer the case to the other, in the event 
that the case was, or had since become, clearly more suitable for the other jurisdiction. 

 Paragraph 13.76 

 

Consultation Question 79. 

17.161  We invite consultees’ views as to whether the prescribed CCS should include a provision 
that, where a unit owner or tenant breaches the rules of the CCS, the unit owner, or tenant, should 
be required to indemnify the other unit owners and the commonhold association for any losses 
they reasonably incur as a result of the breach. 

17.161.    We consider this matter to be of some importance.  The indemnity should apply in 
all commonholds, rather than just those where the CCS so provides, and accordingly it 
should be created by law, presumably in the primary legislation.   

It should extend also to costs.  When a similar provision was introduced for the 
condominium resort in the USA (mentioned earlier) by amendment to the governing 
Covenants and Restrictions, it resulted in a reduction of litigation. 

Paragraph 13.82 
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Consultation Question 80. 

17.162  Elsewhere in this Consultation Paper we provisionally propose that it should be possible 
for a unit owner (or owners) to apply to the First-tier Tribunal (Property Chamber) in England or 
the Residential Property Tribunal Wales to challenge a decision of the commonhold association in 
the following circumstances: 

(1) Where the commonhold association approves a budget, which will result in costs 
above a threshold (set in the CCS) being incurred on works or enhanced services; 

(2) Where the minority are outvoted on a decision to vary the local rules of the CCS; 

(3) If the directors of the association delegate powers to a committee which has been 
set up to represent a section of the commonhold, and the unit owners in the section 
wish to prevent the directors revoking or amending these powers; 

(4) Where the unit owner, or owners, are opposed to the introduction of a new section 
or the combination of two or more sections. 

17.163  We invite consultees’ views as to whether there are any other circumstances in which it 
would be appropriate to provide a unit owner (or owners) with a right to challenge a decision 
taken by the commonhold association. 

17.162  and 17.163.  We agree with those four circumstances and consider them to be 
comprehensive. 

Paragraph 13.90 

 



 53 

Consultation Question 81. 

17.164  We invite consultees’ views as to the extent to which the following factors should be 
taken into account by the First-tier Tribunal (Property Chamber) and the Residential Property 
Tribunal Wales when deciding whether or not to grant a remedy to a unit owner who challenges a 
decision taken by the commonhold association: 

(1) Whether or not the unit owner(s) making the application voted against the decision 
complained of, or had a good reason for not doing so.  

(2) Whether the decision complained of needs to have a particular impact on the unit 
owner (or owners) and if so, what degree of impact.  

(3) The reason behind the decision taken by the commonhold association, for example, 
whether the decision is in the best interests of the commonhold and/or is 
proportionate to the impact on the unit owner in question.  

17.165  We also invite consultees’ views on whether the same factors would be relevant in all of 
the circumstances set out in Consultation Question 80 where a unit owner may have the right to 
apply to the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal (Wales). 

17.164 and 17.165  Our preference is that the Tribunal should have unfettered discretion.   
The factors listed in 17.164 will be so obviously relevant that it will be unnecessary to 
mention them in legislation.  We do not think it would be helpful for legislation to indicate 
some underlying policy, and anyway such legislation would be extremely difficult to draft. 

Paragraph 13.95 

 

Consultation Question 82. 

17.166  We provisionally propose that on an application by a unit owner challenging a decision of 
the commonhold association, the First-tier Tribunal (Property Chamber) or the Residential 
Property Tribunal (Wales) should be able to allow the decision to stand or annul the decision. If 
the First-tier Tribunal (Property Chamber) or the Residential Property Tribunal (Wales) allows the 
decision to stand, we propose that the Tribunal should be able to attach conditions to its decision.  

Do consultees agree? 

17.166.  Yes. 

Paragraph 13.98 
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Consultation Question 83. 

17.167  We invite consultees’ views as to whether the commonhold association should be 
provided with enhanced powers to address non-financial breaches of the CCS. 

If so, what should these powers be? 

17.167  We are not aware of any such powers that could be useful or appropriate.  

Paragraph 14.31 

 

Consultation Question 84. 

17.168  We provisionally propose that a statutory cap should be introduced on the rate of interest 
which may be charged by the commonhold association on late payments of commonhold 
contributions.  

Do consultees agree? 

17.168.  Yes. 

Paragraph 14.44 

 

Consultation Question 85. 

 

17.169  We provisionally propose that a commonhold association should have an automatic 
statutory charge over commonhold units for the payment of commonhold costs.  

Do consultees agree? 

17.169  Yes. 

17.170  We provisionally propose that if the commonhold association has an automatic statutory 
charge over commonhold units for the payment of commonhold contributions, this charge should 
take priority over all other charges (such as a mortgage over the property). 

Do consultees agree? 

17.170  Yes. 

Paragraph 14.59 
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Consultation Question 86. 

17.171  We provisionally propose that, before taking action to enforce a charge over a 
commonhold unit, the commonhold association should be required to follow a pre-action protocol. 
We envisage that the protocol will require the association to provide prescribed information to the 
defaulting unit owner and make reasonable attempts to agree a repayment plan.  

Do consultees agree?  

17.172  We invite consultees’ views as to what steps the association should be required to take as 
part of this protocol. 

17.173  We provisionally propose that where the commonhold association wishes to enforce a 
charge over a commonhold unit by selling the unit, it should always be necessary for the 
association to apply to court for an order for sale.  

Do consultees agree? 

17.171  to 17.173  Yes to each question. 

 
17.174  We provisionally propose that the court should only be able to order the sale of a unit 
where the amount owing to the commonhold association exceeds a certain amount.  

Do consultees agree? 

17.174  No, we are not persuaded that this would be a wise provision.  All orders for sale are 
discretionary, and the court will not make the order if all the circumstances, including the 
small amount owing, do not justify it.  It is unnecessary to restrict the power of the court 
simply to assure defaulting unit-holders that such is the case.  One point is that an order for 
sale, rather like an order for possession in a mortgage possession case, would normally be 
suspended upon terms for regular payment of arrears. So the important decision concerning 
the amount outstanding will be made if and when the case comes back to the court to lift the 
suspension for non-compliance with the terms, not when the suspended order is originally 
made.  This could occasionally be important if the unit-holder should have a long history of 
late payments for no good reason, so that the amount of the arrears keeps fluctuating. 

 

17.175  We invite consultees’ views as to what this amount should be and on what factors the 
court should take into account when deciding whether to order the sale of a unit. 

17.175  We refrain from suggesting an amount – see 17.174 above.  We firmly agree that the 
circumstances of the association and of the other unit-holders should be taken into account, 
and agree that all the matters suggested in paragraphs (4) and (5) of 14.58 of the 
consultation paper should be relevant. 

 

17.176  We provisionally propose that where the sale of a unit is ordered, the court should appoint 
a receiver to sell the unit and distribute the proceeds of sale. 



 56 

Do consultees agree? 

17.176  Yes.  Note that if the defaulting unit-holder is in occupation the order for sale would 
have to include an order for possession. Such an order should be in favour of the (named) 
receiver, not the association. 

 

17.177  We provisionally propose that where a receiver is appointed to sell a commonhold unit, 
the receiver should distribute the proceeds of sale in the following way.  

(1) The receiver should be paid his or her costs of arranging the sale of the property.  
 
The commonhold association should be repaid any outstanding amounts of 
commonhold contributions, plus any interest and costs awarded by the court. 

(2) Any other party who has an interest secured against the unit, such as a mortgage 
lender, should be repaid. 

(3) Any remaining amount should then be returned to the defaulting unit owner.  

Do consultees agree? 

17.177.  Yes. that would seem correct. 

 

17.178  We provisionally propose that any tenancies granted out of a unit should continue to exist 
following an order for sale.  

Do consultees agree? 

17.178  Yes. 

Paragraph 14.61 
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Consultation Question 87. 

17.179  We provisionally propose that voluntary termination of a commonhold should be possible 
with either: 

(1) unanimous support; or  

(2) the support of 80% of the available votes plus the approval of the court. 

Do consultees agree?  

17.179.   Yes. 

17.180  We provisionally propose that on an application for voluntary termination the court 
should have discretion to decide whether to allow the voluntary termination to take place, as well 
as the terms on which it may do so. 

Do consultees agree? 

17.180.   Yes. 

17.181  If the court has discretion as to whether to allow voluntary termination, We invite 
consultees’ views as to the following issues:  

(1) whether it would be useful to include factors to guide the court’s discretion; 

(2) whether the factors mentioned in paragraph 15.52 should be taken into account; 

(3) whether the court should be directed to consider the amount of support there is for 
voluntary termination over and above the 80% required; and 

(4) whether others should also be included. 

17.181.   We do not think it would be useful to include factors.   It would be impossible to be 
comprehensive, and all the suggested factors in 15.52 will be obviously relevant without 
having to be listed.  

17.182  We invite consultees’ views as to whether increasing the role of the court would 
sufficiently address the issue of the final terms of the termination statement not being acceptable 
to those who supported the termination resolution. 

17.182.   We support the approach suggested in 15.56, which assumes that the court must be 
given a wide discretion.  In circumstances of the kind there may be a grave risk that without 
some fairly drastic action there would be a ‘stalemate’,  resulting in many unit-holders being 
unable to use or deal with their properties. 

17.183  We provisionally propose that an application for voluntary termination should be heard by 
the court (rather than by the First-tier Tribunal (Property Chamber), or in Wales the Residential 
Property Tribunal Wales).  
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Do consultees agree? 

17.183.  Yes. 

Paragraph 15.88 

 

Consultation Question 88. 

17.184  We provisionally propose that where a commonhold is divided into sections, any vote on 
voluntary termination would need to be taken in sections, and whether it was unanimous or 
received at least 80% support would have to be determined by section. 

Do consultees agree? 

17.185  Where a commonhold is not divided into sections, we provisionally propose that it should 
be possible for part of the commonhold to be reconstituted following voluntary termination. 

Do consultees agree? 

17.186  We provisionally propose that reconstitution should require 100% support of the unit 
owners in the part to be reconstituted, or at least 80% support and an application to the court. 

Do consultees agree? 

17.184 to 17.186.  Yes to each question. 

Paragraph 15.93 
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Consultation Question 89. 

17.187  We provisionally propose that if any statute provides that a landlord should be entitled to 
recover possession of a property if he or she can prove an intention to demolish or reconstruct the 
building, such a requirement should also be satisfied if it can be proved that the commonhold 
association has that intention. 

Do consultees agree? 

17.187.   Yes. 

17.188  We invite consultees’ views as to what further provision, if any, should be made to 
address the position of tenants on voluntary termination of the commonhold. 

17.188.    We have no further suggestions.  Note that a business lease can make provision for 
such an event, and it will doubtless be standard practice for a business lease of a 
commonhold unit to make such provision. 

Paragraph 15.96 
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Consultation Question 90. 

17.189  We provisionally propose that it should be clarified that mortgage lenders and other 
secured lenders will retain their secured interest in the commonhold units until the commonhold in 
its entirety is sold. 

Do consultees agree? 

17.190  We provisionally propose that mortgage lenders and other secured lenders should 
automatically have legal standing to make applications to the court during the termination process 
with a view to protecting their interests. 

Do consultees agree? 

17.191  We provisionally propose that it should be made clear that, if a unit is subject to negative 
equity, any shortfall should be met personally by the owner of the unit, and should not be covered 
by other unit owners.  

Do consultees agree? 

17.189 to 17.191.  Yes to each question. 

17.192  We invite consultees’ views as to any other ways in which the interests of mortgage 
lenders and other secured lenders may require protection on the voluntary termination of a 
commonhold. 

17.192.  (No reply) 

Paragraph 15.101 
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Consultation Question 91. 

17.193  We provisionally propose that the CCS should not be required to specify the share of the 
proceeds of termination that each unit owner is to receive on termination. 

Do consultees agree? 

17.193.  Yes 

17.194  We provisionally propose that it should be possible for the unit owners to specify the 
share of the proceeds of termination that each unit owner is to receive on termination (or some 
method of ascertaining it) in the CCS. 

Do consultees agree? 

17.194   Yes. 

17.195  We provisionally propose that the power to decide an application to disapply a provision 
in the CCS which determines the distribution of proceeds of sale on termination should lie with 
the Tribunal.  

Do consultees agree? 

17.195  Yes. 

17.196  We invite consultees’ views as to whether: 

(1) guidance should be provided to the court or Tribunal as to how it should exercise its 
discretion; and 

(2) if guidance should be provided, what factors the court or Tribunal should take into 
account. 

17.196  We doubt that there is any such guidance that would not be obvious to the Tribunal. 

17.197  We invite consultees’ views as to whether: 

(1) the existing rules of the Insolvency Court would be adequate to deal with valuation 
issues which arise on the voluntary termination of a commonhold, or need to be 
supplemented by Commonhold Insolvency Rules; 

(2) all issues involving the valuation of commonhold units on termination should be 
referred to the Tribunal (and, if so, whether that would cause any unnecessary 
delays); 

(3) if valuation issues are referred to the Tribunal, the Tribunal should be able to 
appoint a single valuer. 

17.197  (No reply) 
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17.198  We provisionally propose that, if a commonhold is substantially destroyed, but remains 
solvent, for the purposes of the termination statement, the units should be valued on the basis of 
the best estimate that can be made of their pre-damage value. 

Do consultees agree? 

17.198.  Yes. 

17.199  We invite consultees’ views as to any other issues that might occur in the valuation of 
units if all or some of them have been partly or entirely destroyed. We also invite any suggested 
solutions. 

17.199.  (No reply) 

Paragraph 15.117 

 

Consultation Question 92. 

17.200  We provisionally propose that if the process of voluntary termination should begin, but it 
should subsequently turn out that the commonhold is in fact insolvent, the same protections 
should be given to the assets of the individual unit owners as would have applied if the process 
had begun as an involuntary insolvency. 

Do consultees agree? 

17.201  We invite consultees’ views as to whether the value of the individual units should be 
preserved for the unit owners if the commonhold is substantially destroyed; and, if so, how this 
can be achieved. 

17.200 and 17.201   (No reply) 

Paragraph 15.126 

 

Consultation Question 93. 

17.202  We invite consultees’ views as to whether, and how, any aspects of our provisional 
proposals to reform the law of commonhold will affect the position of existing owners of 
commonhold units, either positively or negatively. 

19.202.  We refer to our introductory remarks as to the proposed statutory charge. We 
believe it must be unquestionably for the benefit of existing owners to have the commonhold 
system made truly viable.  

Paragraph 16.6 
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Consultation Question 94. 

17.203  What advantages do you think commonhold could offer over leasehold? 

We consider that the objections to leasehold ownership have been exaggerated particularly 
when applied to commercial property units. Please also see reply to 17.21 above. 

If parts of a potential commonhold include commercial operations such as retail or office 
units there would be limited support from the prospective occupier of those units to acquire 
a commonhold interest which would involve their becoming a member of a Commonhold 
Association and the holder of effectively a freehold interest in the unit at a capital cost. They 
would prefer a lease which would limit their liabilities to a fixed term. Rather than seeking 
redress from the directors of a Commonhold Association they would prefer the benefit of a 
covenant from a landlord. It would be possible for an investor to acquire a commonhold 
interest in a commercial unit and lease the unit but then the occupier’s “landlord” would 
then be a member of the Commonhold Association with an interest in the unit alone rather 
than the building and this would dilute the value of the landlord’s covenant to the occupier. 
In addition any attempt to enforce covenants by the “landlord” would have to be processed 
through the unit holder up to the directors of the Commonhold Association which would be 
unsatisfactory. There is also the possibility of an absent landlord if the unit holder is 
unavailable which although encountered with residential leaseholds is less common in 
commercial leasehold developments. Overall these issues might militate against the creation 
of mixed use commonholds. To a lesser extent this problem would also affect commonhold 
residential developments as although the benefits of commonhold over leasehold are fully 
summarised in the consultation paper some “tenants” might prefer a covenant from an 
identifiable landlord rather than from an amorphous group of directors. 

Paragraph 16.9 

 

 

 

 

 

17.204 to the end       (No reply to these questions) 

 

_______________________________ 

(END) 
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Dear Sirs
We set out our response to the commonhold consultation paper below. We are particularly
looking at commonhold from the perspective of community led housing groups which we
appreciate are a niche sector!

Consultation question Response

Question 36

We provisionally propose that
event fees should be
prohibited within
commonhold except for any
specific circumstances
expressly permitted by statute.

Community-led housing (CLH) groups some times
make use of events fees, not to profiteer, but to put
money back into the group so that the group can
provide financial support/affordable housing to its
members.

It would be a shame to prevent this public good
because of a blanket ban. Please see our response to
question 68 as to why we think CLH groups should
be an exception to the proposed ban on leases over
seven years – the same reasons hold good for
providing an exception to the ban on event fees.

Question 37

We invite consultees' views as
to whether any further
restrictions should be put in
place to limit which local rules
may be added to the CCS.

We do not believe that there should be any further
restrictions put in place in respect of the local rules.

The current prescription in respect of both the
commonhold association and the local rules is one
reason why CLH groups often find it difficult to
make use of the commonhold structure. We
understand that a prescribed form is a good thing in
many circumstances, not least because it simplifies
processes and provides uniformity. However, CLH
groups are very rarely uniform!

For instance, the requirement that there should be no
restrictions on the transfer of a unit by an owner can
cause particular problems for some CLH groups.
Although some CLH groups do not wish to restrict
who can join them, others do. Some groups require,
for example, the ability to restrict the sale of a
commonhold unit to those who wish to positively
join their community. To give an example, any
LGBT+ community would soon face destruction if
occupiers could sell to anyone. We would urge
greater flexibility if commonhold is ever to work for
CLH groups. As it stands, the prescriptive nature of
commonhold makes it difficult to work for them.



Question 68

We invite consultees' views as
to whether an exception to
the ban on residential leases
over seven years is needed to
accommodate better
community land trusts and co-
operatives within the
commonhold model.

We believe that a complete exception on the ban on
leases over seven years for co-operative societies and
community land trusts is necessary if the
commonhold model is to work for them.

Both community land trusts and co-operative
societies need the ability to control who their
members will be if they wish to; if they could not do
so, they would no longer be co-operative societies or
community land trusts (see the Co-operative and
Community Benefit Societies Act 2014 for the
requirement of a co-operative society and section 79
of the Housing and Regeneration Act 2008 for the
requirements of a community land trust).

Many community land trusts are set up with the
intention of providing affordable housing in
perpetuity – if they cannot prevent a resident selling
on their unit to whoever will pay the highest price,
then they will fail in their whole purpose. They need
to have the flexibility to allow people to occupy the
housing they provide and to be able to offer them
long term occupation for security's sake. How can
this be achieved within commonhold without a lease?
Other CLH groups will have similar issues.

We struggle to see how the necessary control can be
achieved through commonhold alone; so unless the
model of the commonhold association is
fundamentally changed then such control can only be
through leasehold covenants. Unless community land
trusts and co-operative societies can create leases
within a commonhold structure, without restriction,
we believe commonhold will be unworkable for
them.

We also believe that any exception should cover a
broader range of CLH bodies, not only the
community land trusts and co-operative societies
mentioned in the consultation paper. Rather than
repeating submissions already made in relation to the
ban on new leaseholds and the proposed changes to
enfranchisement, we would suggest that if an
exception is made, it should be consistent with any
exceptions for CLH groups in relation to the
proposed reforms for new leaseholds and
enfranchisement.



We applaud the removal of the evils that
commonhold seeks to address. However, these evils
do not affect CLH groups:

o The landlord is democratically controlled by the
residents in a CLH group, so there is no
landlord/tenant tension.

o The residents can fix their own ground rent so
there is no opportunity for profiteering.

o Although the right of forfeiture exists, this is a
remedy that could only be used via the
democratic process involving all residents. We
have never known it be used and although it
is theoretically possible, it would be remedy
of last resort and only done to protect the
very community that a tenant had chosen to
join.

It is for all these reasons that we feel all CLH groups
should be granted exceptional status. They should
not be forced to use a model that could undermine
their community and offers no benefits.

The commonhold model does not cater for the fact
that CLH groups are more than mere land ownership
vehicles. Members and residents buy into a whole
community with all its quirks and humanity. The
commonhold model as proposed is too narrow to
accommodate this and would prevent these groups
from creating the community they wish to.
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