Paper in Response to Questions 4, 11, 18 and 25 in the Law Commission’s
Automated Vehicles: Consultation Paper 2 on Passenger Services and Public
Transport

This response has been prepared by Paul Erdunast and Harry Peto, presently pupil
barristers in their first six months of pupillage at Temple Garden Chambers (TGC), with the
assistance of Alex Glassbrook, Emma Northey and Scarlett Milligan, barristers at TGC. This
response does not constitute legal advice and no part of it should be relied upon as
such. Nor does it represent the views of any other barristers at Temple Garden
Chambers. Temple Garden Chambers is a set of barristers’ chambers in London, dealing
with a wide variety of cases, including a broad range of public and private law work, as well
as health and safety and international criminal cases. Barristers at Temple Garden
Chambers have taken a strong interest in the law of automated vehicles, responded to the
first Law Commission Consultation on AV law and have published two books on the subject.
Introduction
Focus of our response

Consultation Question 4 (Paragraph 4.34):
Is the concept of “carrying passengers for hire or reward” sufficiently clear?

Consultation Question 11 (Paragraph 4.124):
Do you agree that HARPS operators should have a legal duty to:

(1) insure vehicles;
(2) supervise vehicles;
(3) report accidents; and
(4) take reasonable steps to safeguard passengers from assault, abuse or harassment?

Consultation Question 18 (Paragraph 5.40):
Do you agree that where a passenger-only vehicle is not operated as a HARPS, the
person who keeps the vehicle should be responsible for:
(1) insuring the vehicle;
(2) keeping the vehicle roadworthy;
(3) installing safety-critical updates;
(4) reporting accidents; and
(5) removing the vehicle if it causes an obstruction or is left in a prohibited place?

Consultation Question 25 (Paragraph 6.31):
We provisionally propose that the protections against discrimination and duties to
make reasonable adjustments that apply to land transport service providers under
section 29 of the Equality Act 2010 should be extended to operators of HARPS. Do
you agree?

Definitions and terminology
Levels of automation

Connected and autonomous vehicles: naming convention
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Where to draw the line between HARPS and other vehicles
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4: Is the concept of “carrying passengers for hire or reward” sufficiently clear?
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Discussion
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The Relevance of Regularity
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Conclusion
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Question 11
11(1): should HARPS operators have a legal duty to insure vehicles?
The current system
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Considerations relevant to a future system
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Conclusion

11(2): should HARPS operators have a legal duty to supervise vehicles?
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11(3): should HARPS operators have a legal duty to report accidents?
The current system

Considerations relevant to a future system
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11(4): should HARPS operators have a legal duty to take reasonable steps to safeguard
passengers from assault, abuse or harassment?
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For legal duties potentially owed to disabled people by equality legislation, see our response to Consultation
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22

Question 18
18(1): Do you agree that where a passenger-only vehicle is not operated as a HARPS, the
person who keeps the vehicle should be responsible for insuring the vehicle?
The current system

Considerations relevant to a future system
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Consistency in duties between HARPS operators and other owners of automated vehicles will
be critical in relation to Consultation Questions 18(2) (keeping the vehicle roadworthy),
18(4) (duties to report accidents) and 18(5) (removing the vehicle if it causes an obstruction
or is left in a prohibited place)
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18(3): Do you agree that where a passenger-only vehicle is not operated as a HARPS, the
person who keeps the vehicle should be responsible for installing safety-critical updates?
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Discussion
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No-fault liability?

Question 25
25: We provisionally propose that the protections against discrimination and duties to make
reasonable adjustments that apply to land transport service providers under section 29 of the
Equality Act 2010 should be extended to operators of HARPS. Do you agree?
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See the analogous comments of Lord Denning MR in Nettleship v Weston [1971] 2 Q.B. 691 at 703 in relation

to the standard of care applied to learner drivers.
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Example: wheelchair spaces on HARPS buses
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[2017] UKSC 4. For a full outline of its implications to driverless cars, see A Glassbrook, ‘Equality’ in A

Glassbrook, E Northey and S Milligan, A Practical Guide to the Law of Driverless Cars (2nd edn, Law Brief
Publishing 2019) pp.225ff.
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FirstGroup Plc v Paulley [2017] UKSC 4 at [67]-[68].
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A Glassbrook, ‘Equality’ in A Glassbrook, E Northey and S Milligan, A Practical Guide to the Law of
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The relevance of the public sector equality duty to whether a human presence, or other
similar solution, is required on certain HARPS services

149 Public sector equality duty
(1) A public authority must, in the exercise of its functions, have due regard to the
need to—
(a) eliminate discrimination, harassment, victimisation and any other conduct
that is prohibited by or under this Act;
(b) advance equality of opportunity between persons who share a relevant
protected characteristic and persons who do not share it;
(c) foster good relations between persons who share a relevant protected
characteristic and persons who do not share it.
(2) A person who is not a public authority but who exercises public functions must, in
the exercise of those functions, have due regard to the matters mentioned in
subsection (1).
(3) Having due regard to the need to advance equality of opportunity between
persons who share a relevant protected characteristic and persons who do not share
it involves having due regard, in particular, to the need to—
(a) remove or minimise disadvantages suffered by persons who share a
relevant protected characteristic that are connected to that characteristic;
(b) take steps to meet the needs of persons who share a relevant protected
characteristic that are different from the needs of persons who do not share it;
(c) encourage persons who share a relevant protected characteristic to
participate in public life or in any other activity in which participation by such
persons is disproportionately low.
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(4) The steps involved in meeting the needs of disabled persons that are different
from the needs of persons who are not disabled include, in particular, steps to take
account of disabled persons' disabilities.
(5) Having due regard to the need to foster good relations between persons who
share a relevant protected characteristic and persons who do not share it involves
having due regard, in particular, to the need to—
(a) tackle prejudice, and
(b) promote understanding.
(6) Compliance with the duties in this section may involve treating some persons
more favourably than others; but that is not to be taken as permitting conduct that
would otherwise be prohibited by or under this Act.
(7) The relevant protected characteristics are—
age;
disability;
gender reassignment;
pregnancy and maternity;
race;
religion or belief;
sex;
sexual orientation.
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