
 

 

Paper in Response to Questions 4, 11, 18 and 25 in the Law Commission’s 

Automated Vehicles: Consultation Paper 2 on Passenger Services and Public 

Transport 

 

This response has been prepared by Paul Erdunast and Harry Peto, presently pupil 

barristers in their first six months of pupillage at Temple Garden Chambers (TGC), with the 

assistance of Alex Glassbrook, Emma Northey and Scarlett Milligan, barristers at TGC.  This 

response does not constitute legal advice and no part of it should be relied upon as 

such.  Nor does it represent the views of any other barristers at Temple Garden 

Chambers.  Temple Garden Chambers is a set of barristers’ chambers in London, dealing 

with a wide variety of cases, including a broad range of public and private law work, as well 

as health and safety and international criminal cases.  Barristers at Temple Garden 

Chambers have taken a strong interest in the law of automated vehicles, responded to the 

first Law Commission Consultation on AV law and have published two books on the subject. 

Introduction 

Focus of our response 

 

 

Consultation Question 4 (Paragraph 4.34): 

Is the concept of “carrying passengers for hire or reward” sufficiently clear? 

 

Consultation Question 11 (Paragraph 4.124): 

Do you agree that HARPS operators should have a legal duty to: 
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(1) insure vehicles; 

(2) supervise vehicles; 

(3) report accidents; and 

(4) take reasonable steps to safeguard passengers from assault, abuse or harassment? 

 

Consultation Question 18 (Paragraph 5.40): 

Do you agree that where a passenger-only vehicle is not operated as a HARPS, the 

person who keeps the vehicle should be responsible for: 

(1) insuring the vehicle; 

(2) keeping the vehicle roadworthy; 

(3) installing safety-critical updates; 

(4) reporting accidents; and 

(5) removing the vehicle if it causes an obstruction or is left in a prohibited place? 

 

Consultation Question 25 (Paragraph 6.31): 

We provisionally propose that the protections against discrimination and duties to 

make reasonable adjustments that apply to land transport service providers under 

section 29 of the Equality Act 2010 should be extended to operators of HARPS. Do 

you agree? 

 

Definitions and terminology 

Levels of automation 

 

Connected and autonomous vehicles: naming convention 

 

                                                 

1
 Law Commission, Automated Vehicles: Analysis of Responses to the Preliminary Consultation Paper, para 

1.25. 
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Where to draw the line between HARPS and other vehicles 

 

 

 

 

 

 

 

                                                 

2
 ibid. pp. xi-xii. 

3
 ibid. para 1.32. 

4
 ibid. para 1.31. 

5
 ibid. para 2.61, using the Law Commission’s example. 

6
 Letter from Baroness Sugg to Baroness Randerson, 13 March 2018, 

(http://data.parliament.uk/DepositedPapers/Files/DEP2018-0264/Baroness_Sugg_ 

_Baroness_Randerson_AEV_Bill_2nd_reading.pdf, accessed 21 January 2020). See also section 8(1)(a) of the 

http://data.parliament.uk/DepositedPapers/Files/DEP2018-0264/Baroness_Sugg_-_Baroness_Randerson_AEV_Bill_2nd_reading.pdf
http://data.parliament.uk/DepositedPapers/Files/DEP2018-0264/Baroness_Sugg_-_Baroness_Randerson_AEV_Bill_2nd_reading.pdf
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Not all HARPS operators are equal, or easily regulated 

 

 

 

 

 

 

 

 

                                                 

AEVA 2018, which provides that “a vehicle is ‘driving itself’ if it is operating in a mode in which it is not being 

controlled, and does not need to be monitored, by an individual”.  
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Legal duties and other types of rules: how should automated vehicles be regulated? 

 

                                                 

7 LibreTaxi (https://libretaxi.org/, accessed 22 January 2020). See also R Linnewiel, ‘Uber Dismantled By 

Blockchain: Decentralized Ride-Hailing is Coming’ (Medium, 20 September 2018) 

<https://medium.com/davnetwork/uber-dismantled-by-blockchain-decentralized-ride-hailing-is-coming-

9c85d2bba6fa> accessed 22 January 2020. It is worth considering the regulatory implications if instead of a 

programmer, an AI coded and updates the decentralised app, such that no human is in the picture. This would be 

in the medium to long term future, but it is by no means implausible: K Martineau, ‘Toward artificial 

intelligence that learns to write code’ (MIT News, 14 June 2019) <http://news.mit.edu/2019/toward-artificial-

intelligence-that-learns-to-write-code-0614>, accessed 22 January 2020. 

https://libretaxi.org/
https://medium.com/davnetwork/uber-dismantled-by-blockchain-decentralized-ride-hailing-is-coming-9c85d2bba6fa
https://medium.com/davnetwork/uber-dismantled-by-blockchain-decentralized-ride-hailing-is-coming-9c85d2bba6fa
http://news.mit.edu/2019/toward-artificial-intelligence-that-learns-to-write-code-0614
http://news.mit.edu/2019/toward-artificial-intelligence-that-learns-to-write-code-0614
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8 For an outline of the additional regulatory measures required for automated vehicles, see E Northey, ‘The New 

Regulators’ in A Glassbrook, E Northey and S Milligan, A Practical Guide to the Law of Driverless Cars (2nd 

edn, Law Brief Publishing 2019). 

9 See the considerable literature on regulation and regulators for the multitude of options in relation to the 

structures, powers and cultures of regulators: for example, G Richardson, A Ogus and P Burrows, Policing 

Pollution: A Study of Regulation and Enforcement (Clarendon Press, 1982); BM Hutter, The Reasonable Arm of 

the Law? The Law Enforcement Procedures of Environmental Health Officers (Clarendon Press, 1988); T 

Prosser, Law and the Regulators (Clarendon Press, 1997). 

10 J Black, ‘“Which arrow?” Rule type and regulatory policy’ [1995] P.L. 94, 96. 
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Question 4 

4: Is the concept of “carrying passengers for hire or reward” sufficiently clear? 

 

 

 

                                                 

11 [1993] RTR 90.  

12 [1993] RTR 80. 

13 [1971] 2 All ER 1345.  
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Albert v Motor Insurers’ Bureau: Hire/Reward as Business Activity?  

Outline 

 

 

 

                                                 

14 ibid. at 1356. 

15 ibid. at 1350. 

16 ibid. at 1353. 

17 ibid. at 1353. 
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18 ibid. at 1353. 

19 ibid. at 1361. 

20 ibid. at 1361, emphasis added.  

21 ibid. at 1364. 

22 ibid. at 1364. 
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Discussion  

 

                                                 

23 ibid. at 1364. 

24 ibid. at 1369.  

25 ibid. at 1369.  

26 ibid. at 1371.  
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27 ibid. at 1364. 

28 [1993] RTR 90. 

29 [1971] 2 All ER 1345, at 1364.  

30 [1993] RTR 90, at 97. 

31 K McCormac, P Brown, P Veits, N Watson and J Woodhouse (eds), Wilkinson’s Road Traffic Offences (28th 

ed 2017), paras. 13-130 to 13-137.  
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The Relevance of Regularity 

 

 

 

                                                 

32 Ibid.  

33 [1971] 2 All ER 1345, at 1356. 

34 ibid. at 1361.  
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Conclusion  

 

 

 

 

                                                 

35 ibid. at 1371.  

36 ibid. at 1364.  

37 ibid. Lord Pearson at 1365 and Lord Cross at 1370.  

38 See, for example: https://www.telegraph.co.uk/travel/advice/carpooling-sharing-companies-rated/. Accessed 

20/01/20.  

39 [1971] 2 All ER 1345, Lord Donovan at 1352 and Lord cross at 1371.  

https://www.telegraph.co.uk/travel/advice/carpooling-sharing-companies-rated/
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40 ibid. at 1366.  
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Question 11 

11(1): should HARPS operators have a legal duty to insure vehicles? 

The current system 

 

 

                                                 

41 ibid. at 1362.  

42 Such as users not needing to familiarise themselves with new controls or not requiring a driving licence.  

43 Law Commission, Automated Vehicles: Consultation Paper 2 on Passenger Services and Public Transport, 

para 4.9. 

44 ibid. paras 3.12ff. 

45 ibid. para 3.44. Local Government (Miscellaneous Provisions) Act 1976, s 56 (2); in London, Private Hire 

Vehicles (London) Act 1998, s 4(3)(c). 
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Considerations relevant to a future system 

 

 

 

                                                 

46 See for example, Transport for London, ‘Apply for a private hire operator licence’ (https://tfl.gov.uk/info-

for/taxis-and-private-hire/licensing/private-hire-operator-licence, accessed 22 January 2020). 

47 We do not make any assumptions regarding whether such a system will be fault-based. One can imagine a no-

fault liability scheme such as exists in New Zealand applying to certain risks associated with automated 

vehicles: J Turner, Robot Rules (Palgrave Macmillan 2019), pp. 102-105. See further our response to Question 

25 as to the desirability of fault-based liability in relation to installing updates. 

48 As for the difficulty of current liability regimes applying to automated vehicles, see S Milligan, ‘Product 

Liability Claims’ in A Glassbrook, E Northey and S Milligan, A Practical Guide to the Law of Driverless Cars 

(2nd edn, Law Brief Publishing 2019). 

49 Uber, ‘Private Hire motor insurance and Uber’ (https://www.uber.com/en-GB/drive/resources/private-hire-

insurance/, accessed 22 January 2020). 

50 Law Commission, Automated Vehicles: Consultation Paper 2 on Passenger Services and Public Transport, 

paras 4.31-4.32. 

https://tfl.gov.uk/info-for/taxis-and-private-hire/licensing/private-hire-operator-licence
https://tfl.gov.uk/info-for/taxis-and-private-hire/licensing/private-hire-operator-licence
https://www.uber.com/en-GB/drive/resources/private-hire-insurance/
https://www.uber.com/en-GB/drive/resources/private-hire-insurance/
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51 ibid. para 4.127. 

52 We assume that individuals such as Adele who put their HARPS vehicles on the app would count as HARPS 

operators. This appears likely, since otherwise people could register their cars to an app for profit without 

having any duties as to insurance, licensing and so on. 
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Conclusion 

 

11(2): should HARPS operators have a legal duty to supervise vehicles? 

 

                                                 

53 Gov.uk, ‘Get vehicle information from DVLA’ (https://www.gov.uk/get-vehicle-information-from-dvla, 

accessed 22 January 2020). 

54 Law Commission, Automated Vehicles: Consultation Paper 2 on Passenger Services and Public Transport, 

paras 4.94ff and in particular para 4.99. 

55 ibid. paras 4.98 and 4.100ff. 

https://www.gov.uk/get-vehicle-information-from-dvla
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56 ibid. para 4.111. 

57 ibid. 

58 ibid. 

59 ibid. para 4.99. 
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11(3): should HARPS operators have a legal duty to report accidents? 

The current system 

 

 

Considerations relevant to a future system 

 

 

 

                                                 

60 ibid. para 4.112. 
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11(4): should HARPS operators have a legal duty to take reasonable steps to safeguard 

passengers from assault, abuse or harassment? 

 

 

                                                 

61 ibid. para 4.111. 

62 ibid. paras 4.112-4.113; s20(1) Public Passenger Vehicles Act 1981. 
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63 Law Commission, Automated Vehicles: Consultation Paper 2 on Passenger Services and Public Transport, 

para 4.119. 

64 Various Claimants v Institute of the Brothers of the Christian Schools [2012] UKSC 56. 

65 For more detail, see S Milligan, ‘Employers’ Liability Claims’ in A Glassbrook, E Northey and S Milligan, A 

Practical Guide to the Law of Driverless Cars (2nd edn, Law Brief Publishing 2019) pp.210ff. 

66 [2016] UKSC 11. 

67 For legal duties potentially owed to disabled people by equality legislation, see our response to Consultation 

Question 25 below. 
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Question 18 

18(1): Do you agree that where a passenger-only vehicle is not operated as a HARPS, the 

person who keeps the vehicle should be responsible for insuring the vehicle? 

The current system 

 

Considerations relevant to a future system 

 

                                                 

68 A Glassbrook, ‘Equality’ in A Glassbrook, E Northey and S Milligan, A Practical Guide to the Law of 

Driverless Cars (2nd edn, Law Brief Publishing 2019) pp.229-230. Department for Transport published a call 

for evidence on opportunities for such means of transport in February 2019: Department for Transport, A Call 

for Evidence on the opportunities available to introduce new Light Rail Systems or other rapid transit solutions 

into towns and cities in England 

(https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/776601/light-

rail-and-other-rapid-transit-solutions-a-call-for-evidence.pdf, accessed 23 January 2020). 

69 Law Commission, Automated Vehicles: Consultation Paper 2 on Passenger Services and Public Transport, 

para 5.23. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/776601/light-rail-and-other-rapid-transit-solutions-a-call-for-evidence.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/776601/light-rail-and-other-rapid-transit-solutions-a-call-for-evidence.pdf
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Consistency in duties between HARPS operators and other owners of automated vehicles will 

be critical in relation to Consultation Questions 18(2) (keeping the vehicle roadworthy), 

18(4) (duties to report accidents) and 18(5) (removing the vehicle if it causes an obstruction 

or is left in a prohibited place) 
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18(3): Do you agree that where a passenger-only vehicle is not operated as a HARPS, the 

person who keeps the vehicle should be responsible for installing safety-critical updates? 

Introduction 

 

 

 

                                                 

70 ibid. para 1.11. 

71 ibid. para 1.12. 

72 ibid. para 4.55. 

73 ibid. 

74 ibid. para 4.56-57. 
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Discussion 

 

 

 

 

 

 



27 

 

No-fault liability? 

 

 

Question 25 

25: We provisionally propose that the protections against discrimination and duties to make 

reasonable adjustments that apply to land transport service providers under section 29 of the 

Equality Act 2010 should be extended to operators of HARPS. Do you agree? 

Introduction 

 

                                                 

75 See the analogous comments of Lord Denning MR in Nettleship v Weston [1971] 2 Q.B. 691 at 703 in relation 

to the standard of care applied to learner drivers. 
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76 Law Commission, Automated Vehicles: Analysis of Responses to the Preliminary Consultation Paper, paras 

6.57ff. 

77 ibid. para 6.27. 

78 ibid. para 6.30. 
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Example: wheelchair spaces on HARPS buses 

 

 

 

 

                                                 

79 [2017] UKSC 4. For a full outline of its implications to driverless cars, see A Glassbrook, ‘Equality’ in A 

Glassbrook, E Northey and S Milligan, A Practical Guide to the Law of Driverless Cars (2nd edn, Law Brief 

Publishing 2019) pp.225ff. 

80 FirstGroup Plc v Paulley [2017] UKSC 4 at [67]-[68]. 

81 A Glassbrook, ‘Equality’ in A Glassbrook, E Northey and S Milligan, A Practical Guide to the Law of 

Driverless Cars (2nd edn, Law Brief Publishing 2019) pp.229. 

82 But see our discussions regarding vicarious liability above. 
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The relevance of the public sector equality duty to whether a human presence, or other 

similar solution, is required on certain HARPS services 

 

149 Public sector equality duty 

(1)  A public authority must, in the exercise of its functions, have due regard to the 

need to— 

(a)  eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under this Act; 

(b)  advance equality of opportunity between persons who share a relevant 

protected characteristic and persons who do not share it; 

(c)  foster good relations between persons who share a relevant protected 

characteristic and persons who do not share it. 

(2)  A person who is not a public authority but who exercises public functions must, in 

the exercise of those functions, have due regard to the matters mentioned in 

subsection (1). 

(3)  Having due regard to the need to advance equality of opportunity between 

persons who share a relevant protected characteristic and persons who do not share 

it involves having due regard, in particular, to the need to— 

(a)  remove or minimise disadvantages suffered by persons who share a 

relevant protected characteristic that are connected to that characteristic; 

(b)  take steps to meet the needs of persons who share a relevant protected 

characteristic that are different from the needs of persons who do not share it; 

(c)  encourage persons who share a relevant protected characteristic to 

participate in public life or in any other activity in which participation by such 

persons is disproportionately low. 
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(4)  The steps involved in meeting the needs of disabled persons that are different 

from the needs of persons who are not disabled include, in particular, steps to take 

account of disabled persons' disabilities. 

(5)  Having due regard to the need to foster good relations between persons who 

share a relevant protected characteristic and persons who do not share it involves 

having due regard, in particular, to the need to— 

(a)  tackle prejudice, and 

(b)  promote understanding. 

(6)  Compliance with the duties in this section may involve treating some persons 

more favourably than others; but that is not to be taken as permitting conduct that 

would otherwise be prohibited by or under this Act. 

(7)  The relevant protected characteristics are— 

age; 

disability; 

gender reassignment; 

pregnancy and maternity; 

race; 

religion or belief; 

sex; 

sexual orientation. 

 

 

 

                                                 

83 R (Hajrula) v London Councils [2011] EWHC 448 (Admin) at [62]. 
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84 R (Brown) v Secretary of State for Work and Pensions [2008] EWHC 3158 (Admin); [2009] PTSR 1506 at 

[91]. 
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