


INTRODUCTION 
 
 

1. We have had the benefit of seeing the ABI and Thatcham’s joint response. We agree with the vast 
majority of their observations and recommendations. Where we have provided yes/no responses, 
our response should be understood to simply reflect the ABI and Thatcham Research response. 
Alongside this, we have also added more substantive answers where we feel we can usefully add 
to the discussions prompted by this Joint Consultation.   

 
 
 
 
Consultation Question 1 (Paragraphs 3.24 - 3.43) 
 
Do you agree that: 
 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 
Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 
controls, unless the vehicle is specifically authorised as able to function safely 
without one? 

 
2. In principle, we agree with this proposal. The distinct role of a user-in-charge (UiC) set out by the 

Joint Consultation, as compared to a ‘fall-back’ user, seem reasonable. Further, the parameters 
for a UiC appears to be on all fours with ‘use’ as it is defined by ss 143 &145 of the Road Traffic 
Act 1988. 

 
3. However, we note that s 8(1)(a) of the Automated and Electric Vehicles Act 2018 (the AEVA) 

defines an automated vehicle as ‘driving itself’ when “…it is operating in a mode in which it is not 
being controlled, and does not need to be monitored, by an individual.”1 There appears to be a 
tension between the Report’s concept of a UiC and the question, and the language used in s 
8(1)(a) of the AEVA. Therefore, to avoid confusion, we would suggest that any requirement for a 
UiC should attach to the use of Automated Vehicles as they are defined by the Secretary of State 
under s 1 of the 2018 Act.  

 
 
 

(2) The user-in-charge: 
 
(a) must be qualified and fit to drive; 
(b) would not be a driver for purposes of civil and criminal law while the automated 
driving system is engaged; but  
(c) would assume the responsibilities of a driver after confirming that they are 
taking over the controls, subject to the exception in (3) below? 
 

4. (a) Yes. 
 

5. (b) We agree with the ABI and Thatcham Research response. However, we would also suggest 
that the notion of a UiC should be capable of reflecting Automated Vehicle misuse,2 as well as 
issues arising from a CAV’s operational domain.3 Similarly, there may be occasions where a UiC 

                                                           
1 Notwithstanding s 8(2) of the AEVA. 
2 Cf. Section 3(2) of the AEVA. 
3 As outlined at 3.64. 



overrides a system warning so that the CAV continues to drive when it is unsafe for it to do so, 
rather than trying to achieve a minimal risk condition. As such, whilst clarity around the scope of 
a UiC’s duties under the civil and criminal law is evidently important, there may nonetheless be 
some rare occasions where the question of whether someone should be considered a driver is a 
question of fact best left to the courts.  

 
6. (c) We would agree with this, but only while and to the extent that the UiC is unable to influence 

an Automated Vehicle’s driving while it is driving itself. Uncertainty might arise where the CAV 
system allows a person to take control of the vehicle driving itself without that vehicle authorising 
the transfer of control. We would therefore echo the ABI’s comments on the value of an ‘offer and 
confirm’ requirement. 

 
 
(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 
automated driving system, the vehicle should still be considered to be driving itself 
if the user-in-charge fails to prevent the accident. 

 
7. We can envisage a number of situations where this is an understandable, sometimes desirable 

response, that should not be criminalised. We also agree that a clear delineation of responsibility 
is vitally important and we would broadly echo the views of the ABI and Thatcham Research 
response.  

 
8. However, this proposal proceeds on the implicit assumption that when a UiC intervenes, they are 

acting reasonably and not intoxicated. It is further predicated on the idea of a single risk element. 
We are aware of at least one reported incident4 where the user of an automated vehicle, keen to 
avoid a collision with a vehicle in a neighbouring lane, assumed control of the vehicle and, moving 
away from the perceived hazard, collided with a motorcycle in the next lane.  

 
9. The question therefore arises of what is meant by ‘the accident’ in this context. We would accept 

that, in the circumstances described here, the UIC’s actions might amount to a novus actus 
interveniens and thus break the chain of causation. Nevertheless, we remain of the view that this 
issue should be approached with great care. Any proposal should be alive to the possibility that, 
whilst motivated by a desire to mitigate risk or avoid it entirely, a UiC’s actions in a scenario like 
this may still reasonably be deemed culpably reckless. 

 
 
Consultation Question 2 (Paragraph 3.45) 
 
We seek views on whether the label “user-in-charge” conveys its intended meaning. 
 

10. For the most part, we would agree. However, we can nonetheless envisage situations where the 
term may cause uncertainty. For example, where the UIC has specific duties under the civil and 
criminal law in respect of insurance.  

 
11. Clearly defining a UiC’s status may avoid confusion in some situations where s 2(1) of the AEVA 

applies. Specifically, where there is more than one insured person in the automated vehicle at the 
time of an accident. Section 2(1)(b) of the AEVA is somewhat ambiguously worded, since liability 
arises inter alia when the vehicle is insured at the time of the accident. However, under s 8(1)(b), 
a vehicle is insured when ‘there is in force in relation to the use of the vehicle… a policy of 
insurance that satisfies the conditions in section 145 of the Road Traffic Act 1988.’ Under s 145, 
the duty to insure arises in relation to the user, rather than the vehicle itself. Thus, depending on 

                                                           
4 https://www.dmv.ca.gov/portal/wcm/connect/da8c6489-9161-48fe-aa22-
b0e777231a32/Waymo_101918.pdf?MOD=AJPERES&CVID= 



the motor policy terms, it is possible that there may be more than one insured person for the 
purposes of s 2. Accordingly, this ambiguity may cause uncertainty as to whether one insurer or 
another, or both, is liable under s 2. This could conceivably occur where there is a dispute about 
who the UiC was. For example, this might arise in an accident where there are two or more 
intoxicated insured persons in the automated vehicle. It is foreseeable that one or more may deny 
being the UiC to avoid prosecution.  

 
12. If this view is correct, it may have the effect of making these insurers jointly and severally liable. 

This in turn could lead to otherwise avoidable litigation as insurers seek to recover contributions 
from other insurers following the settlement of a claim.  

 
13. We also note the reference at s 2(3)(c)(ii) of the Act to a ‘person in charge’ in relation to liability 

arising under s 2(2). This provision makes clear that a ‘person in charge’ is uninsured. Conversely, 
the phrase ‘person in charge’ is also used in s 3(2). The reference therein to section 2 indicates 
that s 3(2) should be understood to apply to both s 2(1) and (2). However, given the wording of s 
s 2(3)(c)(ii), this is less clear than it should be. We would therefore suggest that the AEVA is 
amended to address these issues. Similarly, any statutory definition of a UiC should be formulated 
in such a way that there is no confusion about which insurance policy should respond. As such, 
we agree with the comments at para 7.56-7 of the Report. 

 
14. We therefore echo the comments of the ABI and Thatcham Research around the merits of the 

‘offer and confirm’ model, which might provide greater clarity around this issue.5 As such, we 
would argue that any legislative definition of a ‘user-in-charge’ should be carefully drafted to avoid 
a lacuna in the law.  

 
 
 
 
Consultation Question 3 (Paragraphs 3.47 - 3.57) 
 
We seek views on whether it should be a criminal offence for a user-in-charge who is 
subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 
risk. 
 

15. We agree that the law in this area is complex and finely balanced. There may well be many 
occasions where criminal sanctions are excessive and so the default position in para 3.47 appears 
sensible. We concur with many of the concerns outlined by the ABI and Thatcham Research in 
this regard. 

 
16. Nonetheless, standing the points contained within paras 3.47-3.57, there are already situations 

that arguably analogous to this where the law recognises it is appropriate to proscribe passenger 
inaction.6 Similarly, we note that s4(4)(b) of the AEVA already makes insured persons liable to 
insurers where the insured person fails to install software updates they knew, or ought reasonably 
to have known, were safety-critical. In effect, s 4(4)(b) is a contractual penalty, designed to 
discourage inaction that may increase the risk of harm to road users. 

 
17. It would therefore appear that the general principles that might inform the creation of such a new 

offence are not wholly novel to legal systems of England and Wales, or Scotland. 
 

                                                           
5 3.40. Separately, we would suggest that the process of offer and control should enable a UIC to assume control in 
the safest manner possible. There may be a tendency for OEM’s to incorporate the display of detailed legal 
disclaimers in this process, which could distract UiCs. 
6 7.43 



18. Despite this, much will depend too on the evolving capabilities, as well as the limits, of the vehicle 
technology. It may be better to defer the creation of a new offence until the technology has further 
matured. In the alternative, it might be sensible to treat inaction of this sort as potentially a form 
of criminal negligence, albeit with guidance issued to the effect that prosecutions will only be 
pursued where there are compelling reasons to do so.  

 
 
 
 
When would a user-in-charge not be necessary? 
 
Consultation Question 4 (Paragraphs 3.59 - 3.77) 
 
We seek views on how automated driving systems can operate safely and effectively in 
the absence of a user-in-charge. 
 

19. We agree with the report’s observations, along with the ABI and Thatcham Research response. 
We would also expect that any regulatory regime for mobility as a service (MaaS) will require to 
be more flexible, given the dynamic nature of the technology. Similarly, it will need to be equipped 
with suitable powers to ensure the highest standards of safety and promote public trust in 
Automated Vehicles. 

 
20. Looking forwards, we note the Report’s observations around the potential for vehicle-to-

infrastructure communications.7 Specifically, scenarios where automated vehicles rely on building 
infrastructure in private and potentially commercial parking spaces. It would appear that the 
absence of a UiC in these contexts may give rise to some novel legal issues. Similarly, we would 
suggest this raises not insignificant questions for insurers around policy cover.  

 
21. For example, to what extent should a motor policy cover third party damage on private land or in 

commercial parking spaces where there is no UiC? How should liability be attributed in scenarios 
where defective technology in external third party infrastructure is a causative factor in an 
accident? Should ‘upgrades’ provided through third party external infrastructure fall within the 
prohibitions alluded to in s 4 of the AEVA? If not, what are the policy cover implications for third 
party software that changes the level of automation of a vehicle? Who should bear responsibility 
for hacks facilitated by over-the-air updates provided through external third party infrastructure?  

 
22. We believe this area is worthy of further consideration by the Commissions at a future date, and 

would encourage their continued engagement with insurers and other relevant stakeholders 
around this issue.  

 
 
 
 
Consultation Question 5 (Paragraphs 3.59 - 3.77) 
Do you agree that powers should be made available to approve automated vehicles as able 
to operate without a user-in-charge? 
 

23. We agree with the ABI and Thatcham Research response. We also feel that any such 
authorisation be granted only after satisfying a sufficiently rigorous and robust approval process. 
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When should secondary activities be permitted? 
 
Consultation Question 6 (Paragraphs 3.80 - 3.96) 
 
Under what circumstances should a driver be permitted to undertake secondary activities 
when an automated driving system is engaged? 
 

We would agree that, when the automated driving system is engaged, secondary activities should 
be allowed but only if the vehicle can achieve a minimal risk condition.  
 

24. We note that automated vehicles are increasingly likely to have infotainment systems and that 
some may form part of its integrated communication display.8 We are acutely aware of the risks 
posed by distracted driving. We would therefore be concerned if use of an infotainment system 
undermined a UiC’s ability to safely process a handover request. We would therefore suggest that 
UiCs should be prohibited from using certain types of infotainment systems in much the same way 
that drivers’ use of mobiles or handheld devices has been proscribed under reg 110 of the Road 
Vehicles (Construction and Use) Regulations 1986.  

 
25. Similarly, we also agree that regulators should not follow SAE levels of automation 

unquestioningly when considering this issue. The key issue raised by secondary activities is how 
quickly and effectively a user can safely resume control when required. There are numerous 
factors that can impact on both automation levels and the control handover, from operational 
design domain, traffic conditions, as well as infrastructure quality. Clearly, the extent to which 
domestic law allows secondary activities would need to take account of Article 8.6 of the Vienna 
Convention on Road Traffic and the discussions of the Working Party 1 of the UN’s Global Forum 
for Road Traffic Safety (WP1). As such, we would suggest an emphasis on a principle-based 
approach similar to that advocated by the UNECE and WP1.9 

 
 
 
Consultation Question 7 (Paragraphs 3.80 - 3.96) 
 
Conditionally automated driving systems require a human driver to act as a fallback when 
the automated driving system is engaged. If such systems are authorised at an 
international level: 
 

(1) should the fallback be permitted to undertake other activities? 
(2) if so, what should those activities be? 

 
26. We would agree with the response of the ABI and Thatcham Research. We recognise the potential 

benefits some secondary activities may have for improving UIC’s attention-management and 
welcome any scientific developments that improve road safety. It may be that in time CAVs include 
specific technology designed to promote UIC engagement.10 Nonetheless, it seems prohibitively 
complex at this time to allow fallback drivers to undertake secondary activities and to then try to 
model a regulatory regime around these highly variable tolerances. On balance, therefore, we feel 
that fallback drivers should not be permitted to undertake other activities beyond those currently 
allowed by the law. 

 

                                                           
8 Appendix 3, 3.13(4) 
9 Appendix 3, 3.13(1) & (3) 
10 At 3.11 



 
CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 
 
A new safety assurance scheme 
 
Consultation Question 8 
 (Paragraphs 4.102 - 4.104) 
 
Do you agree that: 
 
(1) a new safety assurance scheme should be established to authorise automated driving 
systems which are installed: 

 
(a) as modifications to registered vehicles; or 
(b) in vehicles manufactured in limited numbers (a "small series")? 
 

(2) unauthorised automated driving systems should be prohibited? 
 
(3) the safety assurance agency should also have powers to make special vehicle orders 
for highly automated vehicles, so as to authorise design changes which would otherwise 
breach construction and use regulations? 
 

27. 1(a) Yes 
  (b) Yes   

 
28. (2) Under s 4 of the AEVA, insurers may, in certain circumstances, limit or exclude their liability 

under s 2(1). Namely, where safety-critical software updates are not installed11 or where 
alterations are made to CAV software that are prohibited under the policy.12 This provision has 
been drafted in somewhat broad terms. This arguably creates an indirect supervisory role for 
insurers around system safety. The prohibition of unauthorised automated driving systems would 
help insurers manage the identification of potentially dangerous systems or software whose 
integration with a CAV operating system ought to be prohibited under the insurance policy.  

 
29. We would also expect a prohibition of this sort to promote harmonised market standards around 

CAV driving systems, which would potentially lead to increased safety levels and may facilitate 
greater market access for OEMs.  

 
30. However, we anticipate that there may be difficulties around the use of open source software. For 

example, Tesla has previously indicated that it intends to pursue an ‘open source philosophy.’13 
There may be some scenarios where the use of open source software by suitably qualified 
individuals is reasonable, and maintains or even enhances system safety. Nonetheless, it seems 
reasonable to assume that there will be many instances where the use of open source software 
is not appropriate and potentially dangerous. We would therefore suggest that regulators pursue 
a policy of ongoing and meaningful engagement with OEMs and other relevant stakeholders 
around the use of open source software.  

 
31. (3) Yes, in certain carefully regulated situations. 

 
 

                                                           
11 s 4(1)(b) 
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13 https://www.tesla.com/en_GB/blog/all-our-patent-are-belong-you?redirect=no 



 
 
Consultation Question 9 (Paragraphs 4.107 - 4.109) 
 
Do you agree that every automated driving system (ADS) should be backed by an entity 
(ADSE) which takes responsibility for the safety of the system? 
 

32. We agree with the ABI and Thatcham Research response. We would also expect that the creation 
of ADSE’s will incentivise improved safety levels and facilitate harmonised standards.  

 
33. Similarly, as we note in our response to Question 33, imposing any form of regulation on software 

developers, whether by soft law like BSI or ISO standards, or the more formally within the ambit 
of a product liability regime, would be very difficult.  

 
34. Another issue less frequently considered is the prospect of OEM failure. As with any burgeoning 

market, there will inevitably be component manufacturers who do not stay the course. In the event 
of civil, regulatory or criminal proceedings, this could make locating witnesses and ingathering 
evidence more difficult. It may be that ADSE’s will have greater resources and administrative 
infrastructure, meaning this evidential barrier is less significant and promoting greater internal 
regulatory awareness. 

 
35. Moreover, we note that vehicle manufacturers are not currently required to have products liability 

insurance. Transferring some of the risk to an insurance-backed ADSE may lead to greater 
internal governance. This being so, an insured ADSE is likely to provide greater protection to 
consumers in a number of ways.  

 
36. However, ADSE’s should not be allowed to structure themselves so as to elide their legal liabilities. 

Indeed, ADSEs appear not wholly dissimilar to the model of electronic personhood previously 
proposed by the European Parliament.14 Discussions around anthropomorphism aside, the 
concept led to worries that the status of electronic personhood might shield manufacturers from 
liability. Whatever the merits of these arguments, we would be concerned if an ADSE’s corporate 
structure enabled it to blur lines of responsibility for ADS safety, thereby undermining the law 
around corporate manslaughter and corporate homicide.  

 
 
 
 
 
 
 
Consultation Question 10 (Paragraphs 4.112 - 4.117) 
We seek views on how far should a new safety assurance system be based on accrediting 
the developers’ own systems, and how far should it involve third party testing. 
 

37. Whilst we feel that testing should be a cornerstone of developing any CAV safety assurance 
system, we would not favour an approach to certification based solely around accreditation of 
developers’ own systems. This seems at odds with any philosophy of improved safety through 
harmonised standards. Similarly, we would be concerned that the desire of system developers to 

                                                           
14 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A8-2017-
0005+0+DOC+XML+V0//EN. Cf. ‘Of, for and by the people: the legal lacuna of synthetic persons,’ by Joanna J. 
Bryson, Mihailis E. Diamantis and Thomas D. Grant, 2017 and the ‘Open Letter to the European Commission: 
Artificial Intelligence,’ https://g8fip1kplyr33r3krz5b97d1-wpengine.netdna-ssl.com/wp-
content/uploads/2018/04/RoboticsOpenLetter.pdf.  



protect their proprietary interests might undermine the efficacy of such an approach. We would 
also be concerned should system-specific testing lead to greater system opacity. This in turn might 
prove detrimental in the event of civil, regulatory or criminal proceedings, as system information 
is harder to access or analyse. Similarly, it might make expert witnesses harder to come by. Nor 
are we persuaded that legal measures analogous to those contained in the EU’s Access to Repair 
and Maintenance Information Regulation 15 would sufficiently offset these issues. 

 
38. For these reasons, and those contained within the report, we therefore favour a mixed approach. 

Where self-certification is necessary, as well as a principle-based approach, there should be an 
emphasis on replication of test results.  

 
39. More generally, we echo the recommendations contained within FiveAI’s Certification of Highly 

Automated Vehicles for Use on UK. In particular, the risks posed by over-reliance on on-the-road 
testing rather than simulation testing. Finally, we note simply that any testing should conform to 
the principles set out in the Government’s Code of Practice: Automated vehicle trialling and we 
welcome the recent inclusion of pre-trial ‘safety cases’ within the Code.16 

 
 
 
 
Consultation Question 11 (Paragraphs 4.118 - 4.122) 
We seek views on how the safety assurance scheme could best work with local agencies 
to ensure that is sensitive to local conditions. 
 

40. We agree with the ABI and Thatcham Research response. We also note the guidance around 
Local Authority and Agency engagement within the UK Government’s Code of Practice. We 
recognise the value of simulation testing in addition to on-the-road testing, and would suggest 
developers ensure simulation testing reflects local conditions. Similarly, we anticipate that roll out 
of the technology in more remote areas will likely require some level of ongoing partnerships 
between OEMs, Local Authorities and service providers. We therefore feel it is important relevant 
data around local conditions, particularly in more remote areas, where the operational domain is 
likely to be far more challenging, is readily accessible to reduce the risk of accidents.  

 
 
 
CHAPTER 5: REGULATING SAFETY ON THE ROADS 
A new organisational structure? 
 
Consultation Question 12 (Paragraphs 5.30 - 5.32) 
 
If there is to be a new safety assurance scheme to authorise automated driving systems 
before they are allowed onto the roads, should the agency also have responsibilities for 
safety of these systems following deployment? 
 
If so, should the organisation have responsibilities for: 
 

(1) regulating consumer and marketing materials? 
(2) market surveillance? 
(3) roadworthiness tests? 

 
                                                           
15 Under EC Regulation 715/2007. 
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We seek views on whether the agency’s responsibilities in these three areas should extend 
to advanced driver assistance systems. 
 

41. This is no small or easy task. In the short term, we recognise that there may not be the necessary 
resources available to create a new regulatory body with oversight of CAVs from pre-deployment 
and thereafter through the course of their entire lifespan. On one view, this might be less of a 
logistical issue where CAV numbers are relatively low. Nonetheless, this should be the medium 
to long term goal. We anticipate that broadening the remit of such a body to include post-
deployment safety will enable improved economies of scale through the pooling of its resources. 
Similarly, it would ensure continuity of CAV safety regulation from design to end of use. 

 
42. (1) Yes, for reasons outlined above. 

(2) Yes, for reasons outlined above. 
(3) Yes, for reasons outlined above. 

 
 
43. It seems reasonably likely that Level 2 vehicles manufactured in the future will use technology 

integrated in vehicles at Level 3 and above. Similarly, it is likely that CAV updates post-deployment 
may allow users to effectively upgrade the vehicle to a more advanced level of automation in 
certain scenarios, engaging points 2 and 3. Likewise, a CAV’s marketing or ‘get-up’ in such 
circumstances will clearly impact user expectations.17 As such, it would be perverse if the Level 2 
vehicle technology was subject to less robust regulatory scrutiny than that of their highly and fully 
autonomous counterparts. As such, we would favour the Agency’s remit being extended in all 
three areas.  

 
44. Also, whilst it falls outwith the scope of this particular consultation, it may be worth considering 

whether such an agency should have any responsibility for cyber security when considering 
roadworthiness as a feature of MOT certification. Similarly, given the particular risks posed to 
automated systems by garages carrying out vehicle maintenance, we would suggest that some 
thought be given to whether such an Agency should also oversee garage cyber security.18 

 
 
 
Driver training 
 
Consultation Question 13 (Paragraphs 5.54 - 5.55) 
Is there a need to provide drivers with additional training on advanced driver assistance 
systems? If so, can this be met on a voluntary basis, through incentives offered by 
insurers? 
 

45. We would agree that additional training will potentially promote higher safety standards and so 
may reduce the risk of accidents on the UK’s roads. If the number and severity of road traffic 
accidents in the UK is reduced, a likely corollary of this is a reduction in motor insurance premiums 
across the market. As such, we would agree that motor insurers are well placed to offer premium 
incentives around voluntary training on advanced driver assistance programmes.  

 
46. However, it is not self-evident to us that additional training on this technology should be 

discretionary and that insurers alone should be responsible for promoting their use. We anticipate 
that this training will potentially inform user expectations around vehicle performance, quality and 
safety. Accordingly, they would likely be relevant to any consideration of whether the vehicle is 

                                                           
17 S 3(2)(a) of the Consumer Protection Act 1987. 
18 There are numerous ways in which an automated vehicle’s attack surface may be increased as a result of garage 
maintenance. Many of these can are flagged in ENISA’s 2016 Report, ‘Cyber Security and Resilience of smart cars.’  



defective for the purposes of the Consumer Protection Act 1987.19 To take one example, we would 
expect some form of training to be helpful following significant system updates, which may make 
significant changes to vehicle performance.20 It therefore seems incongruous to allow training on 
advanced driver assistance systems to sit outwith a regulator’s remit. 

 
47. We do recognise that there may be significant variation amongst different CAVs’ operating 

systems and processes. This means that training for a given advanced driver assistance system 
will probably be bespoke to some degree. Nonetheless, we note the requirements for common 
standards around skills tests under the Third Driving License Directive 2006. The current issues 
on automated driving being considered by the European Commission notwithstanding, we expect 
that a requirement for common standards will subsist. This being so, we would anticipate that 
suitable training materials can be produced for licensed drivers, as well as learner drivers.   

 
 
 
 
 
 
 
Accident investigation 
Consultation Question 14 (Paragraphs 5.58 - 5.71) 
We seek views on how accidents involving driving automation should be investigated. We 
seek views on whether an Accident Investigation Branch should investigate high profile 
accidents involving automated vehicles? Alternatively, should specialist expertise be 
provided to police forces? 
 

48. We agree with the ABI and Thatcham Research response. In particular, we believe there is a 
pressing need to factor in data on near-misses. 

 
 
 
 
Setting and monitoring a safety standard 
Consultation Question 15 (Paragraphs 5.78 - 5.85) 
(1) Do you agree that the new safety agency should monitor the accident rate of highly 
automated vehicles which drive themselves, compared with human drivers? 
 
(2) We seek views on whether there is also a need to monitor the accident rates of 
advanced driver assistance systems. 
 

49. We agree with the ABI and Thatcham Research response. In particular, we note the difficulties in 
applying a simple like-for-like approach to fatalities/serious injuries per miles driven. Research 
done in this area by the RAND Corporation in 2016 suggests that “…Autonomous vehicles would 
have to be driven hundreds of millions of miles and sometimes hundreds of billions of miles to 
demonstrate their reliability in terms of fatalities and injuries…Therefore, at least for fatalities and 
injuries, test-driving alone cannot provide sufficient evidence for demonstrating autonomous 

                                                           
19 S 3. 
20 https://www.wired.com/story/tesla-model3-braking-software-update-consumer-reports/ 



vehicle safety.”21 As such, we would suggest any new Safety Agency considers additional 
measures to ensure that the data gathered is a meaningful indicator of automated vehicle safety. 

 
 
 
 
 
The technical challenges of monitoring accident rates 
Consultation Question 16 (Paragraphs 5.86 - 5.97) 
(1) What are the challenges of comparing the accident rates of automated driving systems 
with that of human drivers? 
 
(2) Are existing sources of data sufficient to allow meaningful comparisons? Alternatively, 
are new obligations to report accidents needed? 
 

50. We agree with the ABI and Thatcham Research response. However, we would suggest that 
accident data should also reflect, so far as it is possible to do so, component performance/failure, 
integration issues and, for the reasons above, use of open source software. We would expect that 
this will also be relevant in applications for type approval of automated vehicle systems and 
components.  

 
51. Further and more generally, we would also suggest that the scope of accident data capture is kept 

under review, since we anticipate that automated vehicle accident investigations will become more 
sophisticated as the technology matures.  

 
52. We also wonder whether there is value in knowing whether regulatory compliance has contributed 

to an accident. For example, we note that sensor data is likely to be deemed personal data.22 
Given the effect of s 4(1)(a) of the Consumer Protection Act 1987, there may be occasions where 
concerns around the GDPR and/or e-Privacy Directive compromise V2V real-time data exchange. 

 
 
 
 
CHAPTER 6: CIVIL LIABILITY 
Is there a need for further review? 
Consultation Question 17 (Paragraphs 6.13 - 6.59) 
We seek views on whether there is a need for further guidance or clarification on Part 
1 of Automated and Electric Vehicles Act 2018 in the following areas: 
 
(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear? 
 

53. We agree with the ABI and Thatcham Research response. Nonetheless, our observations in 
Question 1 around s 8 apply here. 

 
 
(2) Do you agree that the issue of causation can be left to the courts, or is there a need for 
guidance on the meaning of causation in section 2? 
                                                           
21 ‘Driving to Safety. How Many Miles of Driving Would It Take to Demonstrate Autonomous Vehicle Reliability?’ by 
Nidhi Kalra and Susan M. Paddock, 2016. 
https://www.rand.org/content/dam/rand/pubs/research_reports/RR1400/RR1478/RAND_RR1478.pdf 
22 European Commission, ‘A European strategy on Cooperative Intelligent Transport Systems, a milestone towards 
cooperative, connected and automated mobility,’ 30/11/2016 



 
54. We agree with the ABI and Thatcham Research that causation will potentially be a fraught issue, 

in particular their observations at para 71 around the Road User A scenario. We also note the 
uncertainty expressed in the Report at para 6.47. 

 
55. Nonetheless, while s 2 does appear somewhat onerous at first blush, we are not persuaded that 

strict liability attaches under this provision simply by virtue of an automated vehicle being involved 
in an accident. Had this been Parliament’s intention, the draftsman would be expected to have 
expressed this in clear, unambiguous language. Rather, the imposition of liability for damage 
sustained under s 2 is conditional. As Dr Matthew Channon notes,23 for liability to attach, there 
are two requirements: (1) the AV must cause the accident (2) when it is driving itself. Indeed, Dr 
Channon also considers the language in s 2 of the AEVA is more restrictive than that used in the 
Road Traffic Act 1988 for accidents ‘arising out of the use of a vehicle.’ If anything, this suggests 
that causation under s 2 may be a more considerable hurdle for claimants than it is presently.  

 
56. We believe the normal principles of establishing the proximate cause will continue to apply. Rather 

than identifying the ‘last cause in point of time,’ the aim must be demonstrating the ‘real efficient 
cause.’24 The question of whether an automated vehicle caused an accident when driving itself is 
one of fact. This being so, to the extent that the law of tort/delict currently imposes civil liability for 
violent pulling up or swerving that causes an accident,25 we would expect it will continue to do so 
in accidents involving automated vehicles. Conversely, where an automated vehicle’s evasive 
manoeuvres are excessive or unsafe,26 it seems likely that they will be felt to constitute a novus 
actus interveniens breaking the chain of causation; the manoeuvre being the real efficient, and 
thus proximate, cause of any subsequent collision with another road user.  

 
57. We also note that, per s 8(3)(a) of the Act, where a vehicle is driving itself, references to causation 

include ‘two or more causally related accidents.’ This appears to suggest the draftsman had multi-
vehicle shunts in mind when drafting this provision, which is on all fours with the concept of the 
real efficient cause.  

 
58. Nonetheless, difficult questions will arise out of this as to the standard of care to be expected of 

an automated system. In his evidence to Parliament before the AEVA was passed, Professor 
James Davey wrote: “…it is necessary to determine whether we are comparing the AV with the 
average human driver; or ‘reasonable’ human driver (not the same thing) or the average AV 
system when deciding whether the decisions made caused the accident. Even in non-fault 
systems, the highest courts have tended to look for some action which is out of the ordinary in 
order to identify a causative moment.”27 He recommends the issue be clarified and, on this point, 
we would tend to agree. 

 
59. In the event that the courts construe s 2 so that liability arises by virtue of an automated vehicle’s 

involvement in an accident, we feel that insurers or owners will still have a route to recovery 
against Road User A; albeit a more circuitous one. Section 2(7) specifically provides that liability 
imposed under s 2(1) does not affect any other person’s liability. Further, s 5(1) provides that, 
where liability attaches under s 2, “…any other person liable to the injured party in respect of the 
accident is under the same liability to the insurer or vehicle owner.” As such, we would suggest 

                                                           
23 Chapter 3, The Law and Autonomous Vehicles, Dr Matthew Channon, Lucy McCormick and Dr Kyriaki Noussia, 
2019. 
24 Per Lord Mance, Global Process Systems Inc and Another v Syarikat Takaful Malaysia Berhad, [2011] UKSC 5, at 
[49]. 
25 Mars v Glasgow City Corporation (1940); O’Hara v Central and Scottish Motor Traction Co Ltd (1941); and Leslie 
O’Donnell v Lisa Smith and Royal and Sun Alliance Insurance PLC, [2018] SC EDIN 68 
26 See Selcuk Fertek Canan Peker v Aviva Insurance UK Ltd (2016), and DAS International Limited v Manley [2002] 
EWCA 1638. 
27 https://publications.parliament.uk/pa/cm201719/cmpublic/automated/memo/aevb04.htm 



that the effect of ss 2(7) and 5(1) is that, having settled a claim advanced under s 2, an insurer or 
owner can still pursue an action under s 5 to recover their outlays from Road User A.  

 
60. The above notwithstanding, it is worth noting that the Highway Code’s guidance around 

anticipating unexpected manoeuvres will continue to be relevant. Similarly, para 3.8 of the 
Government’s Code of Practice indicates trialling organisations should have ‘special 
consideration’ for vulnerable road users like pedestrians, cyclists and motorcyclists. It seems 
reasonable to assume these capabilities, once established at test level, will subsist on models 
post-deployment. 

  
61. Arguably, greater clarity is required around causation in respect of s 4 of the AEVA, and we echo 

the observations of the authors in The Law and Autonomous Vehicles chapter on this point and 
around causation generally. 

 
62. Given our views above, it seems inevitable to us that the Courts will be called upon to consider 

the issue of causation from time to time, even with further clarification. Looking forwards, we 
anticipate developments in micromobility will mean that road users become more varied and their 
interactions with automated vehicles more complex. The recent vote to exclude e-bikes from the 
scope of the Motor Insurance Directive notwithstanding, it may be that the issue of insurance for 
road users generally is subject to further consideration.  

 
 
 
(3) Do any potential problems arise from the need to retain data to deal with insurance 
claims? If so: 
 
(a) to make a claim against an automated vehicle’s insurer, should the injured person be 
required to notify the police or the insurer about the alleged incident within a set period, 
so that data can be preserved? 
 
(b) how long should that period be? 
 

63. We anticipate that there may well be problems around this issue. In particular, around questions 
of data ownership.28 Similarly, notwithstanding any access grounds to assert or defend legal 
rights, any data retention system would need to be reasonable and proportionate to comply with 
any regulatory duties arising under the GDPR and e-Privacy Directive.  

 
64. More generally, we are mindful that accident data will likely be relevant in the event of a criminal 

prosecution. Consideration will need to be given to the process of collection and storage to ensure 
that its confirms with the relevant legal obligations arising under the European Convention on 
Human Rights, as well as the EU Charter of Fundamental Rights. 

 
65. We would also suggest that s 5(2)(c) of the AEVA has not insignificant implications for insurer 

recoveries, since it appears to create a statutory basis for pursuing claims for illiquid debts based 
on extra-judicial settlements.29 To this end, there is an argument that the requirement to retain 
data should subsist beyond the settlement of a primary claim arising under s 2 of the 2018 Act to 
prevent prejudicing the rights of claimants/pursuers, as well as defendants/defenders in any 
subsequent secondary claim. We would therefore suggest that any data retention should also 
reflect the additional two years provided for under s 10A of the Limitation Act 1980 and 18ZC of 
the Prescription and Limitation (Scotland) Act 1973. However, given the foregoing, the issues 

                                                           
28 See ‘Access to In-vehicle Data and Resources. Final Report,’ European Commission, 2017 
29 On this generally, see ‘When is a liability not a liability? Third party procedure: traps for the unwary,’ by David 
McNaughtan, 2003. 



raised by the ABI and Thatcham around age of majority, along with questions around date of 
knowledge, we entirely accept this will be extremely difficult to monitor. 

 
66. Likewise, since 5(2)(b) of the AEVA allows for recoveries based on arbitral awards, we would 

suggest that relevantly defined accident data is prohibited from falling within the scope of any 
confidentiality provisions on public interest grounds. 

 
67. Finally, standing the work being done within the EU around this area,30 as well as the rights to 

data portability for data subjects, we feel data must be stored in a way that avoids data lock-in but 
which does not conflict with OEMs’ proprietary interests. With this in mind, we note that the US 
Courts have been willing to treat algorithms as trade secrets.31 Given these potential conflicts, 
there will also need to be consideration given to data storage platforms, cyber security and dispute 
resolution systems. 

 
 
 
 
 
Civil liability of manufacturers and retailers: Implications 
Consultation Question 18 (Paragraphs 6.61 - 6.116) 
Is there a need to review the way in which product liability under the Consumer Protection 
Act 1987 applies to defective software installed into automated vehicles? 
 

68. So far as the software is contained within a tangible product and defective at ‘the relevant time,’ 
no, since ss 2 and 4(1)(f) of the Consumer Protection Act 1987 would appear to impose duties on 
producers, suppliers and producers of products incorporating externally produced products.  

 
69. Beyond this, in particular around software patches, updates or revisions, it is less clear.32 Clearly, 

since the Consumer Protection Act 1987 transposes the Product Liability Directive into domestic 
law, there will be a limit to what changes can be made to ensure ongoing compliance with EU law. 
However, the Directive “…does not prevent Member States from applying national rules under 
which a service provider using a defective product is liable for a damage caused by such use.”33 
Despite this, while there appears to be scope for some legislative reform, we anticipate this may 
be more relevant to MaaS. 

 
70. In addition, this area is the subject of ongoing review. We note the potential role to be played by 

the Radio Equipment Regulations 2017 and the recently agreed Directive to establish a European 
Electronic Communications Code.34 Nevertheless, our response to Q’s 33 and 19 refer.  

 
 
 
 
Consultation Question 19 (Paragraphs 6.61 - 6.116) 
Do any other issues concerned with the law of product or retailer liability need to be 
addressed to ensure the safe deployment of driving automation? 
 

                                                           
30 For example, the EU’s work around Connected and Automated Mobility within the Digital Single Market. 
31 Viacom Intern. Inc v YouTube Inc, No. 07 Civ. 2103, 2008. 
32 See ‘Liability for emerging digital technologies,’ European Commission Staff Working Document, 25/04/2018. 
Also, ‘Driverless Cars: liability frameworks and safety by design,’ by AXA Insurance and Burgess Salmon, 2018.  
33 ‘Liability for emerging digital technologies,’ 2.2. 
34 http://data.consilium.europa.eu/doc/document/PE-52-2018-INIT/en/pdf  



71. Arguably, yes. Our comments in Question 18 refer. In particular, there are issues relating to 
software’s debatable status as a ‘product,’35 uncertainty around the liabilities relating to defective 
post-supply system updates,36 the role of 5G and Spectrum37 and, given that Wi-Fi provision is 
typically deemed a service rather than a product,38 system failures caused, wholly or in part, by 
poor connectivity. 

 
72. However, we note the work being done, amongst others, by the European Commission’s Expert 

Group on Liability and New Technologies. We would therefore suggest that, while the UK’s 
product liability regime flows primarily from the EU law, it may be worth delaying any legislative 
changes pending the outcome of the EC’s review.  

 
 
 
 
CHAPTER 7: CRIMINAL LIABILITY 
Offences incompatible with automated driving 
Consultation Question 20 (Paragraphs 7.5 - 7.11) 
We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 
Regulations 1986 should be amended, to exempt vehicles which are controlled by an 
authorised automated driving system. 
 

73. Yes. 
 
 
Consultation Question 21 (Paragraphs 7.5 - 7.11) 
Do other offences need amendment because they are incompatible with automated driving? 
 

74. Yes. 
 
 
Offences relating to the way a vehicle is driven 
Consultation Question 22 (Paragraphs 7.14 - 7.19) 
Do you agree that where a vehicle is: 
 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 
Vehicles Act 2018; and 
 
(2) has its automated driving system correctly engaged; 

 
the law should provide that the human user is not a driver for the purposes of criminal 
offences arising from the dynamic driving task? 
 

75. We agree with the ABI and Thatcham Research response, with some qualifications. If part 2 of 
this question is informed by the notion of appropriate engagement indicated by s 3(2), then yes. 
For the reasons outlined in our responses to Questions 1(2) and 3, we would be wary of an 

                                                           
35 As per s 6.72-3.  
36 For example, see s 4(1)(d) and (e) of the Consumer Protection Act 1987. Also, Proximity-Driven Liability, by 
Bryant Walker-Smith, 2013. 
37 Cf. Pinsent Masons, See the road ahead, Connected and autonomous vehicles: the emerging legal challenges, 
May 2018. 
38 Ibid. 



absolute rule that did not account for misuse. Much turns on the meaning of ‘correctly engaged.’ 
For example, if any assessment of part 2 is limited to narrow considerations of whether the vehicle 
is being used within its operational design domain, inappropriate use of an automated vehicle with 
muddy sensors or outdated software would appear to be incapable of attracting criminal liability. 

 
 
 
 
Consultation Question 23 (Paragraph 7.21) 
Do you agree that, rather than being considered to be a driver, a user-in-charge should be 
subject to specific criminal offences? (These offences might include, for example, the 
requirement to take reasonable steps to avoid an accident, where the user-in-charge is 
subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 3.57)). 
 

76. Standing our responses to Questions 3 and 1(2), we agree with the ABI and Thatcham Research 
response. 

 
 
Consultation Question 24 (Paragraphs 7.23 - 7.35) 
Do you agree that: 
 

(1) a registered keeper who receives a notice of intended prosecution should be 
required to state if the vehicle was driving itself at the time and (if so) to authorise 
data to be provided to the police? 

 
(2) where the problem appears to lie with the automated driving system (ADS) the 

police should refer the matter to the regulatory authority for investigation? 
 

(3) where the ADS has acted in a way which would be a criminal offence if done by a 
human driver, the regulatory authority should be able to apply a range of regulatory 
sanctions to the entity behind the ADS? 

 
(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 
 

77. (1) Yes. We would also suggest that it should be an offence to give false information in response 
to such a request, in terms similar to those set down in s 168 of the Road Traffic Act 1988.  

 
78. Consideration should also be given to potential hurdles to evidential disclosure such as data lock-

in where there is a dispute as to who owns the vehicle’s data. To this end, we note the findings of 
the final report on Access to In-vehicle Data and Resources commissioned by the European 
Commission. 

 
79. (2) Yes. 

 
80. (3) Yes. 

 
81. (4) Yes. 

 
 
 
Responsibilities of “users-in-charge” 



Consultation Question 25 (Paragraphs 7.37 - 7.45) 
Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-charge, 
it should be a criminal offence for the person able to operate the controls (“the user-in-
charge”): 
 

(1) not to hold a driving licence for the vehicle; 
(2) to be disqualified from driving; 
(3) to have eyesight which fails to comply with the prescribed requirements for 
driving; 
(4) to hold a licence where the application included a declaration regarding a 
disability which the user knew to be false; 
(5) to be unfit to drive through drink or drugs; or 
(6) to have alcohol levels over the prescribed limits? 

 
82. (1-6) Yes.  

 
 
 
Consultation Question 26 (Paragraphs 7.37 - 7.45) 
Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 
criminal offence to be carried in the vehicle if there is no person able to operate the 
controls? 
 

83. Yes. We nonetheless agree with the observations in para 7.45.  
 
 
 
 
Responsibilities for other offences 
Consultation Question 27 (Paragraphs 7.48 - 7.65) 
Do you agree that legislation should be amended to clarify that users-in-charge: 
(1) Are “users” for the purposes of insurance and roadworthiness offences; and 
(2) Are responsible for removing vehicles that are stopped in prohibited places, and 
would commit a criminal offence if they fail to do so? 
 

84. Yes. Nonetheless, the issues raised in our answer to Question 2 would need to be addressed to 
ensure there is no ambiguity. 

 
 
 
Consultation Question 28 (Paragraphs 7.59 - 7.61) 
We seek views on whether the offences of driving in a prohibited place should be extended 
to those who set the controls and thus require an automated vehicle to undertake the route. 
 

85. We agree with the ABI and Thatcham Research observations. Nevertheless, it is conceivable that 
system faults due to defective navigation systems could lead to CAVs entering into prohibited 
places. We would therefore suggest that an offence of this kind should be framed in such a way 
that an intent to disregard such a prohibition or a degree of culpable recklessness around 
navigation are essential elements for the offence to be made out.  

 
 
 



Obligations that pose challenges for automated driving systems 
Consultation Question 29 (Paragraphs 7.71 - 7.88) 
Do you agree that legislation should be amended to state that the user-in-charge is 
responsible for: 
 

(1) duties following an accident; 
(2) complying with the directions of a police or traffic officer; and 
(3) ensuring that children wear appropriate restraints? 
 

86. Yes. 
 
 
Consultation Question 30 (Paragraphs 7.71 - 7.88) 
In the absence of a user-in-charge, we welcome views on how the following duties might 
be complied with: 
 

(1) duties following an accident; 
(2) complying with the directions of a police or traffic officer; and 
(3) ensuring that children wear appropriate restraints. 
 

87. (1) Yes. 
(2) Yes. 
(3) Yes. 

 
 
Consultation Question 31 (Paragraphs 7.71 - 7.88) 
We seek views on whether there is a need to reform the law in these areas as part of this review. 
 

88. Yes. 
 
 
 
Aggravated offences 
Consultation Question 32 (Paragraphs 7.92 - 7.123) 
We seek views on whether there should be a new offence of causing death or serious injury 
by wrongful interference with vehicles, roads or traffic equipment, contrary to section 22A 
of the Road Traffic Act 1988, where the chain of causation involves an automated vehicle. 
 

89. Yes. 
 
 
 
Consultation Question 33 (Paragraphs 7.113 - 7.123) 
We seek views on whether the Law Commissions should review the possibility of one or 
more new corporate offences, where wrongs by a developer of automated driving systems 
result in death or serious injury. 
 

90. We agree with this in principle. At first glance, new legislation to cater for death or injury seems 
an appropriate measure so as to engender a strong health and safety culture amongst developers 
of automated driving systems.  

 



91. However, while this aim is certainly worth pursuing, we anticipate that legislating around this issue 
will be far from straightforward. The ongoing discussions around the merits of regulating software 
more generally illustrate some of the pitfalls likely to be encountered should a specific corporate 
offence be created for automated driving system developers. Given the particular difficulties 
around ‘black box’ concepts and software ‘explainability,’39 we anticipate it will often be extremely 
challenging to establish a causative link between automated driving system failure, and the 
management or organisation of corporate activities.  

 
92. Likewise, the issue of establishing sufficient corporate proximity in the context of accidents related 

to ongoing system maintenance (via over-the-air updates, etc.) and monitoring to make out such 
an offence will be a vexed one. 

 
93. Indeed, the fatal crash in Tempe, Arizona, involving a pedestrian and an Uber Technologies, Inc. 

test vehicle, indicates that causation generally may often be difficult. The NTSB Preliminary Report 
suggested that there were a number of potential causative factors at play in the lead up to the 
collision.40 

 
94. The efficacy of Corporate Manslaughter and Corporate Homicide Act 2007 has proven somewhat 

controversial and so there will likely be questions as to its value in this space. Be that as it may, 
we would suggest it may be beneficial to England and Wales, and Scotland to add some form of 
analogous corporate offence for serious injuries to the statute books.  

 
95. Regardless, we would suggest that this particular issues requires more extensive consideration 

in its own right. 
 
 
 
CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 
Consultation Question 34 (Paragraphs 8.1 - 8.58) 
We seek views on whether the criminal law is adequate to deter interference with 
automated vehicles. In particular: 
 

(1) Are any new criminal offences required to cover interference with automated 
vehicles? 
 
(2) Even if behaviours are already criminal, are there any advantages to re-enacting 
the law, so as to clearly label offences of interfering with automated vehicles? 

 
96. We agree with the ABI and Thatcham Research’s response in this regard. However, we would 

also reiterate our earlier observations around open source code from Question 8.  
 
 
 
 
Tampering with vehicles 
Consultation Question 35 (Paragraphs 8.28 - 8.31) 

                                                           
39 See ‘Slave to the algorithm? Why a 'right to an explanation' is probably not the remedy you are looking for,’ by 
Lillian Edwards and Michael Veale, 2017, and ‘An FDA for Algorithms,’ by Andrew Tutt, 2016. 
40 NTSB Preliminary Report, Highway HWY18MH010, 
https://www.ntsb.gov/investigations/AccidentReports/Reports/HWY18MH010-prelim.pdf 



Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 
brakes “or other mechanism” without lawful authority or reasonable cause. Is it necessary 
to clarify that “other mechanism” includes sensors? 
 

97. Yes. 
 
 

 
 
Unauthorised vehicle taking 
Consultation Question 36 (Paragraphs 8.32 - 8.39) 
In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 
conveyance without authority, but does not apply to vehicles which cannot carry a person. 
This contrasts with the law in Scotland, where the offence of taking and driving away 
without consent applies to any motor vehicle. Should section 12 of the Theft Act 1968 be 
extended to any motor vehicle, even those without driving seats? 
 

98. Yes. 
 
 
Causing danger to road users 
Consultation Question 37 (Paragraphs 8.6 - 8.12) 
In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad range of 
interference with vehicles or traffic signs in a way which is obviously dangerous. In 
Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing anything a road, 
or inscribing or affixing something on a traffic sign. However, it does not cover interfering 
with other vehicles or moving traffic signs, even if this would raise safety concerns. Should 
section 22A of the Road Traffic Act 1988 be extended to Scotland? 
 

99. Yes. We would anticipate that interfering with the position of a road sign could affect an automated 
vehicle’s navigation systems. Similarly, it may disrupt an automated vehicle’s ability to delineate 
its operational design domain. As such, we would agree that there are clear benefits to a uniform 
approach on this issue.   

 
 
 
 
 
 
CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 
INTELLIGENCE DECISION-MAKING 
Rules and standards 
Consultation Question 38 (Paragraphs 9.6 - 9.27) 
We seek views on how regulators can best collaborate with developers to create road rules 
which are sufficiently determinate to be formulated in digital code. 
 

100. As we understand it, rather than proposing a distinct system of rules for automated vehicles, the 
problem alluded to by this question is, in effect, how software programmers can best transpose 
the somewhat nebulous common law principles of reasonable care into digital code.  

 
101. This is an incredibly complex undertaking. It is not currently possible to code for every variable 

that an automated vehicle performing a dynamic driving task may face.  



 
102. Clearly, there needs to be ongoing and sustained engagement between regulators and 

developers on this issue. Further, we would suggest they take account of a broad range of inter-
disciplinary research. For example, there may be value in considering the work of scholars like 
Susan Leigh Anderson and Michael Anderson on a prima facie duty approach to machine ethics. 

 
103. Nonetheless, this would appear to be a problem for which there is no easy answer and we would 

defer to those computer scientists with far greater expertise in this area.  
 
 
 
Should automated vehicles ever mount the pavement? 
Consultation Question 39 (Paragraphs 9.6 - 9.37) 
We seek views on whether a highly automated vehicle should be programmed so as to 
allow it to mount the pavement if necessary: 
 

(1) to avoid collisions; 
(2) to allow emergency vehicles to pass; 
(3) to enable traffic flow; 
(4) in any other circumstances? 

 
104. We agree with the ABI and Thatcham Research response. 

 
 
 
 
Consultation Question 40 (Paragraphs 9.6 - 9.37) 
We seek views on whether it would be acceptable for a highly automated vehicle to be 
programmed never to mount the pavement. 
 

105. We agree with the ABI and Thatcham Research response. 
 
 
 
 
 
Should highly automated vehicles ever exceed speed limits? 
Consultation Question 41 (Paragraphs 9.40 - 9.47) 
We seek views on whether there are any circumstances in which an automated driving 
system should be permitted to exceed the speed limit within current accepted tolerances. 
 

106. We agree with the ABI and Thatcham Research response. Nonetheless, we also consider it may 
appropriate for automated vehicles to be permitted to drive within current accepted tolerances but 
only where it is safe for them to do so. This would have the advantage of promoting consistency 
among all road users.  

 
107. Similarly, if automated vehicles cannot match the speeds of vehicles travelling at legally 

acceptable speeds, this may cause frustration amongst other road users and reduce road safety 



levels. To this end, we note the improved road safety levels on the A9 after HGVs were allowed 
to increase their speeds from 40mph to 50mph.41 

 
 
 
 
Edging through pedestrians 
Consultation Question 42 (Paragraphs 9.49 - 9.55) 
We seek views on whether it would ever be acceptable for a highly automated vehicle to 
be programmed to “edge through” pedestrians, so that a pedestrian who does not move 
faces some chance of being injured. If so, what could be done to ensure that this is done 
only in appropriate circumstances? 
 

108. We agree with the ABI and Thatcham Research response. 
 
 
 
 
Avoiding bias in the behaviour of automated driving systems 
Consultation Question 43 (Paragraphs 9.68 - 9.74) 
To reduce the risk of bias in the behaviours of automated driving systems, should there 
be audits of datasets used to train automated driving systems? 
 

109. We agree with the ABI and Thatcham Research response. 
 
 
 
 
Transparency 
Consultation Question 44 (Paragraphs 9.76 - 9.88) 
We seek views on whether there should be a requirement for developers to publish their 
ethics policies (including any value allocated to human lives)? 
 

110. We agree in principle with the ABI and Thatcham Research response. Nonetheless, any such 
requirement may have the counterintuitive effect of decreasing automated vehicle safety. 
Specifically, where developers feel pressured to add an ethics policy to their design process, 
thereby introducing a risk factor that wasn’t there before.  

 
111. Finally, we note the concerns of system developers like Emilio Frazzoli, nuTonomy’s CTO, at the 

prospect of being responsible for deciding safety thresholds.42 As such, this issue needs to be 
approached with care. 

 
   

 
 
 
 

                                                           
41 https://www.transport.gov.scot/media/42374/evaluation-report-june-2018-a9-perth-to-inverness-hgv-50mph-
trial.pdf 
42 Talk presented to MIT, 2018, 
https://www.youtube.com/watch?v=dWSbItd0HEA&list=PLrAXtmErZgOeiKm4sgNOknGvNjby9efdf 



Consultation Question 45 (Paragraphs 9.76 - 9.88) 
What other information should be made available? 
 

112. Our previous responses around explainability, transparency and black box technology refer. Given 
the dynamic and rapidly changing nature of the technology, we anticipate that the metrics relevant 
to this space will likely be equally dynamic. We would therefore encourage ongoing engagement 
between manufacturers, regulators and accident investigation agencies. Regardless, for the 
public to trust this technology, there is a need for transparent and independent analysis.43   

 
 
 
Future work and next steps 
Consultation Question 46 (Paragraphs 9.91 - 9.93) 
Is there any other issue within our terms of reference which we should be considering in 
the course of this review? 
 

113. We would suggest that the Commissions consider the role of infrastructure in the deployment of 
Automated Vehicles. We appreciate that this is potentially a large topic. Nonetheless, we believe 
that it would worth considering certain discreet issues in this area. In particular, issues around 
infrastructure connectivity, maintenance, as well joint venture partnerships between private 
entities and local authorities for automated vehicle infrastructure development.  

                                                           
43 http://www.thedrive.com/tech/26455/nhtsas-flawed-autopilot-safety-study-unmasked 




