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Consultation question 2  

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

We believe that its meaning is clear, but measures need to be put in place to ensure that it is clear 

to all members of the public, not simply users of automated vehicles. 

 

Consultation question 3  

We seek views on whether it should be a criminal offence for a user-in-charge who is subjectively aware 

of a risk of serious injury to fail to take reasonable steps to avert that risk. 

 

We firmly believe that a user-in-charge should not be at risk of criminal prosecution in such 

circumstances. As alluded to in our answer to Q. 1(3), a disengaged user-in-charge cannot be 

expected to take a considered approach as to the appropriate steps required in an emergency 

situation and their actions could well impede the vehicle’s attempts to avoid or mitigate the effects 

of a collision which could already be being deployed unknown to the user-in-charge. Furthermore, 

creating a liability in such circumstances would undermine the public’s confidence in such systems 

and serve to limit their adoption.  

 

However, there remains a risk that a user-in charge could theoretically face prosecution outside the 

ambit of the usual driving offences if they are subjectively aware of the risk of injury and fail to take 

action to prevent it. A user-in-charge could be at risk of being charged with an offence under 

s.47/20 of the Offences Against The Person Act 1861, if their inaction is construed as sufficiently 

reckless to attach criminal liability. Whilst this risk may be viewed as merely theoretical, it is not a 

significant leap to imagine a situation where a media backlash could lead to demands for the 

prosecution of a user-in-charge. It is our view that any such prosecution could damage public and 

consumer confidence in automated systems. There are a number of solutions available to deal with 

this issue: 

 

 the creation of a new offence of interfering with the operation of a vehicle whilst “driving itself”; 

 CPS guidance that a user-in-charge should not be prosecuted in such circumstances; 

 a statement within an Act of Parliament that removes a user-in charge’s criminal liability for any 

acts or omissions whatsoever when a vehicle is “driving itself” 

 Preventing a vehicle’s system from reacting to driver inputs until handover process is complete 

 

Whilst there are inevitable complications of all 3 solutions above, we believe that a more elegant 

solution would be a clear statement within an Act of Parliament. 
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Consultation question 4  

We seek views on how automated driving systems can operate safely and effectively in the absence of a 

user-in-charge. 

 

Weightmans is a law firm and cannot comment upon the technical requirements of automated 

driving systems. However, we believe it essential that to qualify for listing under the AEVA 2018 a 

vehicle must have a built in level of redundancy such that it can, where appropriate, undertake a 

minimal risk manoeuvre and bring itself safely to a stop without placing other road users in danger, 

or obstructing the highway. This should be an automatic ability, in circumstances when it is unable 

to continue and the user-in-charge fails to assume control when requested. It would be an 

undesirable outcome for such vehicles to abrogate responsibility for the task of driving simply by 

making a handover request. 

 

Path 2/ Level 5 vehicles must also be continuously monitored and be equipped with an override 

function capable of being operated by the emergency services in circumstances such as: 

 

 occupants being trapped in a vehicle; 

 a vehicle being abandoned/stranded in a dangerous position; 

 police requirement to stop the vehicle and, if necessary, prevent the occupants from leaving. 

 

It is also essential that we establish failsafe systems which can operate without creating traffic 

congestion issues and encourage a collaborative approach between OEMs, central government and 

local authorities to encourage investment in V2I capable infrastructure. 

 

Consultation question 5 

Do you agree that powers should be made available to approve automated vehicles as able to operate 

without a user-in-charge? 

 

 Yes. Path1/Level 4 autonomy has benefits in terms of safety and improving productivity by 

freeing up the user-in-charge to undertake tasks other than driving. However, it isn’t until Path 

2/Level 5 that the real benefits to society begin to emerge. For instance, vehicles without a user-in-

charge will deliver mobility to those vulnerable members of society who currently have difficulty in 

accessing their community and are at risk of social isolation. There are also potential environmental 

benefits in removing the need for parking in city centres, introducing ride sharing schemes and  

offering creative “last mile” journey solutions.    
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Consultation question 6 

Under what circumstances should a driver be permitted to undertake secondary activities when an 

automated driving system is engaged? 

 

If a vehicle is able to bring itself safely to a stop (see response to Q.4) a user-in-charge should be 

permitted to undertake secondary activities whilst a vehicle is operating in automated mode up to 

the point when a handover request is made. 

 

Permitted activities should be governed by what is deemed to be an appropriate handover time. For 

instance, if regulations require a handover time of less than 15 seconds in built up areas, permitted 

activities should be limited to regulated functions of the vehicle infotainment system or restricted 

functioning of devices controlled through the infotainment system. 

 

Where greater handover periods are permitted, any (lawful) secondary activity should be permitted, 

provided that the driver (user-in-charge) remains restrained in the driving seat. However, we would 

agree with the ABI’s concerns over potential dangers of using devices such as a laptop which could 

interfere with the operation of the vehicle’s airbags. 

 

Consultation question 7 

Conditionally automated driving systems require a human driver to act as a fall back when the 

automated driving system is engaged. If such systems are authorised at an international level: 

 

(1) should the fall back be permitted to undertake other activities?  

 

We do not believe that conditionally authorised systems should be authorised. However, we 

recognise the need to encourage manufacturers to continue to develop ADAS and to offer 

benefits to consumers in specifying such systems as options. Otherwise there will be limited 

adoption of such systems which could have an adverse impact upon road safety. 

 

(2) if so, what should those activities be?  

 

We do not believe that the fall back should be permitted to undertake any activities beyond 

those currently allowed when operating a vehicle without ADAS.  
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Consultation question 8 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise automated driving systems 

which are installed:  

 

 Yes. This should be operated by an independent body, preferably with prior experience of 

testing vehicle systems. It is our view that Thatcham who already undertake similar work 

would be ideally placed to oversee such a scheme. 

 

(a) as modifications to registered vehicles; or  

 

Failure to permit such modifications would prevent what could be potentially significant safety 

upgrades to the existing vehicle fleet. However, it is essential that the installation of such 

systems is recorded centrally, preferably by means of updating an electronic V5. 

 

(b) in vehicles manufactured in limited numbers (a “small series”)?  

 

 Yes. Restricting such systems to large OEMs is anti-competitive and could stifle innovation.  

 

(2) unauthorised automated driving systems should be prohibited?  

 

 Yes 

 

(3) the safety assurance agency should also have powers to make special vehicle orders for highly 

automated vehicles, so as to authorise design changes which would otherwise breach 

construction and use regulations.  

 

 Yes 

 

Consultation question 9 

Do you agree that every automated driving system (ADS) should be backed with an entity (ADSE) which 

takes responsibility for the safety of the system?  

 

Yes. It is essential that insurers, law enforcement agencies and consumers alike are able to identify 

who is responsible for the creation and development of automated driving systems. 
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Consultation question 10 

We seek views on how far should a new safety assurance system be based on accrediting the developers’ 

own systems, and how far should it involve third party testing. 

 

Third party testing by an independent body, such as Thatcham, is essential to protect the public and 

engender confidence so as not to dampen consumer demand for these technologies. A safety 

assurance system based upon accrediting the developers’ own systems would serve to encourage 

innovation but it would need to be backed up by a robust inspection system by that independent 

body with significant powers to levy penalties for breaches. 

 

Consultation question 11 

We seek views on how the safety assurance scheme could best work with local agencies to ensure that is 

sensitive to local conditions. 

 

It is essential that a comprehensive local road safety strategy is adopted and maintained. This will 

require collaboration and interaction between multiple agencies. As it is highly likely that AVs will 

be utilised for last mile deliveries, this would include the Traffic Commissioner.  ASDEs could 

provide similar undertakings to those provided by hauliers for the purposes of their Operators 

Licence and DVSA officers’ responsibilities extended to inspections of AV fleets/ infrastructure. This 

could operate in conjunction with local authority private hire licensing provisions and Highways 

Authority obligations. 

 

Consultation Question 12 

 

If there is to be a new safety assurance scheme to authorise automated driving systems before they are 

allowed onto the roads, should the agency also have responsibilities for safety of these systems 

following deployment?  

 

 Yes 

 

Should the organisation have responsibilities for: 

 

(1) regulating consumer and marketing materials?  

 

 Yes. It is important that materials provided to consumers clearly explain the parameters for 

use of ADAS and automated driving systems to ensure awareness of their limitations.   

 

It is equally important that such material provides the consumer with sufficient information to 

understand when the ADAS systems are not operating correctly. 
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(2) market surveillance?  

 

 Yes 

 

(3) roadworthiness tests?  

 

 Yes 

 

We seek views on whether the agency’s responsibilities in these three areas should extend to advanced 

driver assistance systems.  

 

 Yes. Perhaps Level 4/5 vehicles’ biggest challenge is dealing with other non-connected vehicles. 

Measures which improve the functionality of other vehicles will have a positive impact upon the 

ability of automated vehicles to operate effectively. Failure to subject ADAS systems to the same 

level of scrutiny could discourage manufacturers from striving to achieve fully automated 

functionality. 

 

Consultation Question 13 

 

Is there a need to provide drivers with additional training on advanced driver assistance systems?  

 

 Yes. This issue should be addressed immediately and not just in readiness for Path 1/ Level 4 

(see also response to Q.1) 

 

Can this be met on a voluntary basis, through incentives offered by insurers?  Education is essential 

here.   

 

There have already been reported incidents involving vehicles with ADAS systems where the user-

in-control has not fully understood the abilities of the technologies and, more importantly, its 

limitations.  Regulations should be tabled to require OEMs to provide detailed educational material 

in simple and clear language to ensure that those using these systems do so having been fully 

informed of those limitations.  Utilising wording which denotes full automation should also be 

discouraged. In addition, as set out in our response to question 1, we believe that the driving test 

should include a section which tests the ability to deal with ADAS and the handover to and from 

automated driving. 
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Consultation Question 14 

 

We seek views on how accidents involving driving automation should be investigated.  

 

It is our view that the current system of police investigation and involvement of specialist Collision 

Investigation Units should be maintained.  There is now a national head of Collision Investigation 

and ISO standards governing police forces. Abandoning this would risk the loss of specialist 

expertise.  It should also be noted that the presence of non-automated vehicles and likelihood of 

incidents involving both automated and non-automated vehicles will remain high for some time. 

Investigation of accidents will therefore continue to require forensic examination of the scene and 

the need to call a specialist Accident Investigation Branch could result in substantial delays in 

reopening of roads. In addition, those investigating accidents, including insurers, must be provided 

with access to the data collated by the automated vehicle to determine the root cause of accidents 

when the vehicle is driving in automated mode.  A failure to provide access to this data would 

impede potential criminal and civil investigations. 

 

We seek views on whether an Accident Investigation Branch should investigate high profile accidents 

involving automated vehicles?  Alternatively, should specialist expertise be provided to police forces? 

 

An Accident Investigation Branch should be set up to investigate high profile accidents involving 

automated vehicles and called upon by the police or coroner to investigate in appropriate 

circumstances.  

 

The majority of accidents involving automated vehicles should, however, be investigated by police 

collision investigation units which would need to be provided with sufficient resources to develop 

the specialist expertise to investigate the causes of such accidents and analyse vehicle data. A 

specialist AIB with a wider remit than the police would be able to make recommendations for 

appropriate sanctions and have the time and resources to fully investigate and propose criminal 

sanctions against OEMs in appropriate cases and thereby drive behaviours which would improve 

road safety generally. 

 

Consultation Question 15 

 

(1) Do you agree that the new safety agency should monitor the accident rate of highly automated 

vehicles which drive themselves, compared with human drivers?  

 

 Yes 
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(2) We seek views on whether there is also a need to monitor the accident rates of advanced driver 

assistance systems.  

 

We would agree that the new safety agency should monitor accidents involving such systems.  

This is essential to improve safety and public confidence in the systems. However, the agency 

will require access to the data collected by the vehicle on the performance of the ADAS 

system.  Further, it may be that reliance upon driver or police reporting the statistics could be 

misleading due to inaccurate attribution of fault to the systems.  

 

Consultation Question 16 

 

(1) What are the challenges of comparing the accident rates of automated driving systems with that 

of human drivers? 

 

The principal difficulty is establishing (like for like) comparisons given the number of potential 

variables. Performance needs to be benchmarked against simple metrics e.g. failure to 

perceive various hazards and reaction times once a hazard is identified. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons?  Alternatively, are new 

obligations to report accidents needed? 

 

 No. Testing bodies should report findings into the AIB.   

 

Similarly, insurers could provide data to AIB in all accidents involving automated vehicles to 

enable comparisons to be made, trends to be analysed and viewed alongside AIB’s findings 

where detailed accident investigation techniques have been deployed. 

Consultation Question 17 

 

We seek views on whether there is a need for further guidance or clarification on Part 1 of Automated 

and Electric Vehicles Act 2018 in the following areas: 

 

(1) Are section 3(1) and 6(3) on contributory negligence sufficiently clear? 

 

 Yes. It is unnecessary, artificial and unhelpful to compare an automated vehicle’s expected 

performance with a driver for the purposes of contributory negligence. There are many 

examples of where courts apportion a degree of blame upon an individual without difficulty 

where primary liability is not directly attributable to the act of another e.g. trips and slips.  
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(2) Do you agree that the issue of causation can be left to the courts, or is there a need for guidance 

on the meaning of causation in section 2?  

 

The courts could deal with the issue of causation. However, we believe that clarification of 

section 2 would create certainty for insurers and limit the likelihood of satellite litigation. We 

believe that “caused by..” implies an element of fault on the part of the automated vehicle. If 

no fault liability was the intention, this would be better imparted by “…involved in…”  

 

(3) Do any potential problems arise from the need to retain data to deal with insurance claims? If so: 

 

(a) to make a claim against an automated vehicle’s insurer, should the injured person be 

required to notify the police or the insurer about the alleged incident within a set period, so 

that data can be preserved. 

 

We do not agree with this proposal which could restrict access to justice for the injured 

person. There may be many valid reasons why an injured person would fail to report the 

incident to the police, for example the severity of their injuries could prevent them from 

making such notification.  It would be unreasonable to prevent an injured person from 

bringing a claim in this scenario.  

 

Concerns over access to data are a fundamental issue for insurers and those acting on their 

behalf. Insurers need OTA access to a standardised set of data in a format which can be 

easily interpreted. This data must be sufficient to establish not only the cause of the 

collision and whether the vehicle was driving in automated mode but also whether the 

system was operating within its design parameters at the point of collision. 

 

(b) how long should that period be?  

 

The mass storage of vehicle data is a costly endeavour. The current period prescribed 

within the Limitation Act 1980 for a person to bring a personal injury claim is 3 years from 

the date of the accident, or, in the case of a minor, 3 years from the age of majority.   

 

This could well be an unreasonable period of time to expect data to be preserved.  It is 

difficult to identify a minimum period of time, but it is highly likely that incidents causing 

injury will be reported to insurers within 12 months of the incident date.  The data can be 

preserved by the insurer for the purpose of processing the insurance claim and retained in 

accordance with their data retention policies.  Where data is no longer available and an 

insurer is seeking a contribution from another, this could well be dealt with by way of 

market agreement. An insurer who seeks to dispute causation would only have itself to 

blame if the data were no longer available. 
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Consultation Question 18 

 

Is there a need to review the way in which product liability under the Consumer Protection Act 1987 

applies to defective software installed into automated vehicles? 

 

Under the Consumer Protection Act it is necessary to prove that there was a defect in the product.  

The complexity of the systems and resultant difficulty and costs associated in acquiring the 

necessary data to prove the presence of a defect is likely to severely restrict the number of recovery 

actions brought against OEMs or others involved in the manufacture or development of automated 

vehicles and systems. A reversal of the burden of proof, where an automated vehicle when driving 

itself has been involved in an accident, would simplify matters substantially. It would also act as a 

significant deterrent to bringing any system to market where safety concerns had been identified 

during development and/or failing to notify the relevant authorities of concerns regarding systems 

already in use. However, it must be acknowledged that the approach in the AEVA of restricting the 

recovery mechanism to the existing law offers a simple and elegant solution. As such, we would 

advocate a review of the CPA to examine its suitability in the light of advances in technologies and 

development of connected devices and addresses: 

 

 the merits of extending liability to include damage to the product itself; 

 OTA software updates and whether these should be construed as a product; 

 the state of the art defence, particularly in the context of a failure to make available OTA 

upgrades capable of  preventing an incident: 

 restriction of liability to damage suffered to individuals/non-commercial property. 

 

Consultation Question 19 

 

Do any other issues concerned with the law of product or retailer liability need to be addressed to 

ensure the safe deployment of driving automation?  

 

The exclusion of liability for damage to the vehicle itself under AEVA is counter-intuitive.  Including 

this would create a straightforward right of recovery against OEMs which would represent a 

powerful disincentive to manufacturers bringing systems to market which have not been fully 

tested. 

 

Consultation Question 20 

 

We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) Regulations 1986 

should be amended, to exempt vehicles which are controlled by an authorised automated driving 

system. 

 

Regulation 107 is no longer fit for purpose with reference to existing technologies, most notably 

vehicle pre-heating systems which rely on the vehicle’s ICE. 
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Consultation Question 21 

 

Do other offences need amendment because they are incompatible with automated driving? 

 

We are unaware of any other offences which may need amendment but would reiterate our concerns 

that a user in charge should not be at risk of prosecution for failing to take action to avoid a 

perceived hazard e.g. S.20/47 assault. 

 

Consultation Question 22 

 

Do you agree that where a vehicle is 

 

(1) listed as capable of driving itself under section 1 of the Automated and Electric Vehicles Act 

2018; and 

 

(2) has its automated driving system correctly engaged 

 

the law should provide that the human user is not a driver for the purposes of criminal offences arising 

from the dynamic driving task?  

 

 Yes. 

 

Consultation Question 23 

 

Do you agree that, rather than being considered to be a driver, a user-in-charge should be subject to 

specific criminal offences? (These offences might include, for example, the requirement to take 

reasonable steps to avoid an accident, where the user-in-charge is subjectively aware of the risk of 

serious injury (as discussed in paragraphs 3.47 to 3.57)). 

 

A user-in-charge should be subject to criminal offences but not in terms of the manner of driving. 

The introduction of criminal liability for failure to take reasonable steps to avoid an accident places 

an unreasonable burden upon a user-in-charge when they have ceded control of the vehicle. 

Furthermore, a disengaged driver who is presented with an emergency situation, may take steps 

which impede the automated driving systems’ ability to avoid a collision or alternatively increase the 

severity of such a collision. We firmly believe that the introduction of such a liability is incompatible 

with Path2/level 4 autonomy. Furthermore, if criminal liability were to be introduced for failure to 

act, this would have implications for contributory negligence in civil proceedings. (Please also see 

response to Q.3) 
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Consultation Question 24 

 

Do you agree that: 

 

(1) a registered keeper who receives a notice of intended prosecution should be required to state if 

the vehicle was driving itself at the time and (if so) to authorise data to be provided to the police? 

 

 Yes. However, it is our view that certain data should be made available to both police and 

insurers as a matter of course through a central repository. The information available must 

include when the vehicle was driving in an automated mode. 

 

(2) where the problem appears to lie with the automated driving system (ADS) the police should 

refer the matter to the regulatory authority for investigation? 

 

 Yes  

 

(3) where the ADS has acted in a way which would be a criminal offence if done by a human driver, 

the regulatory authority should be able to apply a range of regulatory sanctions to the entity 

behind the ADS? 

 

 Yes. Where an identifiable criminal offence occurs, and the OEM or programmer could and 

should have been aware of the problem, regulatory sanctions, including corporate 

manslaughter in the event that such an offence causes death, should be applied. 

 

(4) the regulatory sanctions should include improvement notices, fines and suspension or 

withdrawal of ADS approval? 

 

 Yes 

 

Consultation Question 25 

 

Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-charge, it should be 

a criminal offence for the person able to operate the controls (“the user in charge”): 

 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

 

 Yes 
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Consultation Question 26 

 

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a criminal offence 

to be carried in the vehicle if there is no person able to operate the controls? 

 

 No. A child or someone unfamiliar with the vehicle systems may not understand the limitations 

of the system and may have no appreciation that a “user-in-charge” is required.   

 

Education, again, is key to ensuring that people understand the limitations of the technologies in 

their vehicles. We would seek to highlight that there is currently no offence in the analogous 

situation where a passenger allows themselves to be carried in a vehicle where the driver doesn’t 

have a licence. 

 

If there is no one in the driving seat, any passenger should be capable of being deemed “user-in-

charge” and subject to the offences referred to in Q.25. We believe that this would be sufficient 

deterrent to individuals knowingly “using” a vehicle without a qualified “user-in-charge”.  

 

Consultation Question 27 

 

Do you agree that legislation should be amended to clarify that users-in-charge… 

 

(1) are “users” for the purposes of insurance and roadworthiness offences; and 

 

(2) are responsible for removing vehicles that are stopped in prohibited places, and would commit a 

criminal offence if they fail to do so. 

 

 Yes 

       

Consultation Question 28 

 

We seek views on whether the offences of driving in a prohibited place should be extended to those who 

set the controls and thus require an automated vehicle to undertake the route. 

 

An automated vehicle should not be capable of “driving” in a prohibited place. If it does so, the OEM 

or developer should be liable for prosecution. 

 

We have considered the benefits of Path 1/2 vehicles being used on private land. It is not currently 

an offence to drive a vehicle on private land and we believe it desirable to allow an automated 

vehicle to operate on private land provided that it is within its operational domain/capabilities.  
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Consultation Question 29 

 

Do you agree that legislation should be amended to state that the user-in-charge is responsible for: 

 

(1) duties following an accident 

 

(2) complying with the directions of a police or traffic officer; and 

 

(3) ensuring that children wear appropriate restraints? 

 

 Yes 

Consultation Question 30 

 

In the absence of a user-in-charge, we welcome views on how the following duties might be complied 

with: 

 

(1) duties following an accident 

 

The police should be entitled to access the vehicle data, enter  the vehicle itself, prevent the 

occupants from alighting and remove it from the scene of an accident. 

 

(2) complying with the directions of a police or traffic officer; and  

 

The police should be able to issue coded V2X instructions to a vehicle to be able to bring it to 

a controlled stop. 

 

(3) ensuring that children wear appropriate restraints.  

 

A Level 5 vehicle should issue instructions and not commence its journey until these are 

complied with.  

 

Systems should monitor the weight on the seats and the application of the seatbelt so as to 

avoid manipulation and instances of false positives, for example the vehicle confusing a bag 

for a child. 
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Consultation Question 31 

 

We seek views on whether there is a need to reform the law in these areas as part of this review. 

 

Reforming the law in these areas will force consideration of the key issues required for the 

successful deployment of automated vehicle technologies. The Law Commission has ruled issues of 

information and data security and data protection as being outside the scope of this call for 

evidence. It is our view that the issues of data security, collection and access to that data is as 

fundamental as some of the proposals contained within the document. We therefore urge the Law 

Commission to consider this issue as part of its wider regulatory review. We would be prepared to 

answer further questions on these issues if they were brought within scope. 

 

Consultation Question 32 

 

We seek views on whether there should be a new offence of causing death or serious injury by wrongful 

interference with vehicles, roads or traffic equipment, contrary to section 22a of the Road Traffic Act 

1988, where the chain of causation involves an automated vehicle. 

 

We do not believe this to be strictly necessary as existing laws are capable of dealing with malicious 

interference with automated vehicles. However, there may be merit in creating a new offence to 

draw attention to the seriousness of such conduct.  

 

Consultation Question 33 

 

We seek views on whether the Law Commissions should review the possibility of one or more new 

corporate offences, where wrongs by a developer of automated driving systems result in death or 

serious injury. 

 

The introduction of what are commonly referred to as beta systems cannot be permitted in the case 

of automated vehicle technologies. Corporate manslaughter, whilst undoubtedly a deterrent, is 

insufficient.  

 

Additional offences should be introduced which create criminal liability against corporate bodies 

and officers where an accident occurs due to a fault in the vehicle systems which cause death or 

serious injury.   
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Consultation Question 34 

 

We seek views on whether the criminal law is adequate to deter interference with automated vehicles.  In 

particular: 

 

(1) Are any new criminal offences required to cover interference with automated vehicles? 

 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting the law, so as to 

clearly label offences of interfering with automated vehicles? 

 

We believe that the current law is sufficient. However, there could be benefit in introducing an 

offence to highlight the seriousness of prank behaviour aimed at impeding an automated 

vehicle’s progress. A vehicle without a user-in- charge (and/or infrastructure - CCTV) should 

also be able to record or transmit images of the individual committing such an offence. 

Consultation Question 35 

 

Under Section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s brakes “or 

other mechanism” without lawful authority or reasonable cause. Is it necessary to clarify that “other 

mechanism” includes sensors? 

 

 Yes. Whilst not strictly necessary, this would provide clarity on the issue. 

 

Consultation Question 36 

 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a conveyance 

without authority, but does not apply to vehicles which cannot carry a person. This contrasts with the 

law in Scotland, where the offence of taking and driving away without consent applies to any motor 

vehicle.  Should Section 12 of the Theft Act 1968 be extended to any motor vehicle, even those without 

driving seats? 

 

 No. A vehicle which has been authorised to operate without driving seats should not be capable 

of being operated by an unauthorised person. However, there may be merit in amending the law to 

ensure a consistent approach throughout the UK. 

 

 

 

 

 

 

 

 



 

 
© Weightmans 2019   18 
 

 

Consultation Question 37 

 

In England and Wales, Section 22A(1) of the Road Traffic Act 1988 covers a broad range of interference 

with vehicles or traffic signs in a way which is obviously dangerous.  In Scotland, Section 100 of the 

Roads (Scotland) Act 1984 covers depositing anything a road, or inscribing or affixing something on a 

traffic sign. However, it does not cover interfering with other vehicles or moving traffic signs, even if this 

would raise safety concerns. Should Section 22A of the Road Traffic Act 1988 be extended to Scotland? 

 

 Yes 

 

Consultation Question 38 

 

We seek views on how regulators can best collaborate with developers to create road rules which are 

sufficiently determinate to be formulated in digital code. 

 

Weightmans is a law firm and therefore cannot comment upon the technological issues. It is, 

however, essential that ambiguity and subjectivity in the Highway Code and the legal framework is 

reduced to a minimum. We also believe that excessive regulation has the ability to stifle innovation 

and that the legislature cannot legislate for technologies that have yet to be designed. We would 

advocate an ability for a rolling regulatory programme which reacts as technology develops. This 

smart regulation would encourage innovation, whilst at the same time ensuring that levels of 

consumer and public protection remain relevant to the technology of the day. 

 

Consultation Question 39 

 

We seek views on whether a highly automated vehicle should be programmed so as to allow it to mount 

the pavement if necessary: 

 

(1) to avoid collisions 

(2) to allow emergency vehicles to pass 

(3) to enable traffic flow; 

(4) in any other circumstances 

 

Failure to permit automated vehicles to mount the pavement could create unnecessary dangers 

and/or inconvenience for other road users, in particular where the carriageway is blocked or when 

emergency vehicles are attempting to pass. However, safeguards need to put in place to protect 

pedestrians. An automated vehicle should therefore not be permitted to mount the pavement at a 

speed of anything greater than say 5kmh in any circumstances - including in an attempt to avoid a 

collision on the carriageway.  Allowing a vehicle to travel on the pavement at speed would create 

insurmountable challenges for the vehicle systems (see also response to Q. 44). 
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Consultation Question 40 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be programmed 

never to mount the pavement. 

 

See response to Q.39 

 

Consultation Question 41 

 

We seek views on whether there are any circumstances in which an automated driving system should be 

permitted to exceed the speed limit within current accepted tolerances. 

 

A level 4/5 system should allow the speed limit to be exceeded for a limited period (no more than 5 

seconds) and solely for the purposes of avoiding a collision.). 

 

Consultation Question 42 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle to be programmed 

to “edge through” pedestrians, so that a pedestrian who does not move faces some chance of being 

injured.  If so, what could be done to ensure that this is done only in appropriate circumstances? 

 

If there is a user-in-charge, the vehicle should issue a handover request .Where a vehicle is 

operating without a user-in-charge, the vehicle should issue an audible warning and begin 

recording its actions before proceeding. V2X connectivity should enable obstructions which the 

emergency services are aware of e.g. a demonstration, football crowd, or an injured person lying in 

the road to be communicated to the vehicle. 

 

Consultation Question 43 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there be audits of 

datasets used to train automated driving systems? 

 

 Yes. This should be part of the testing programme and fall within the ambit of the AIB’s 

investigation following an accident. 

 

Consultation Question 44 

 

We seek views on whether there should be a requirement for developers to publish their ethics policies 

(including any value allocated to human lives)?  

 

 Yes, but this is not a substitute for the measures referred to in Q.43 
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Consultation Question 45 

 

What other information should be made available? 

 

This question is best addressed by the bodies assigned to test the systems and investigate 

accidents, but see answer to Q.46 below. 

 

Consultation Question 46 

 

Is there any other issue within our terms of reference which we should be considering in the course of 

this review? 

 

We believe that the issues addressed in this review are of academic interest only in the absence of 

standardised vehicle data as to the performance of ADAS and AVTs. Such data must be readily 

accessible over the air to regulatory bodies and insurers in order to be able to determine 

effectiveness of such systems, establish liability and price insurance products accordingly. 

 

As set out, the issue of access to the data collated by automated vehicles and ADAS systems is 

paramount to allowing insurers and authorities such as the police to understand the cause of 

accidents and to maintain a degree of confidence in those agencies to appropriately deal with the 

aftermath of accidents. It remains our view that this issue must be an integral part of the Law 

Commission’s work here. 

 

Additionally, we are concerned over the absence of any consideration of cyber security. Whilst 

accepting that new BSI standards have been issued on the subject, these should be included within 

this review so that important issues of vehicle safety can be considered in the round. 

 

For further information and advise please contact us at motortechnologygroup@weightmans.com  
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