
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Alan Nettleton 

 

What is the name of your organisation? 

 

Transport Systems Catapult 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

We agree that vehicles should always have someone ready and able to take 

control unless it has been approved by regulators and the manufacturer (which 



may be the OEM or an entity that has modified an existing vehicle to make it 

capable of autonomy) as not requiring someone ready to take over. 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The ‘user-in-charge’ would have the same responsibilities as a manual driver as 

soon as they take control, which they could be called upon to do at any time. 

Therefore, the same conditions should apply in terms of qualifications and fitness 

to drive, and they should assume liability for any accidents or transgressions of 

road traffic laws, other than as described in (3) below 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

It is perfectly reasonable for the user-in-charge to intervene where a crash is 

imminent, and the law should not discourage such interventions by rendering the 

driver liable. It therefore seems reasonable that the manufacturer should remain 

liable for an incident after passing to manual control if that incident is a direct 

result of a hazardous situation that started while the vehicle was under 

autonomous control. 

This still leaves some grey areas: for example, how high does the risk have to be 

for the user-in-charge to be excluded from liability when they intervene? If the 

vehicle stops in a hazardous location, the user moving it to a safe location is a 

direct result of that hazard, which is still present, so can they drive into any other 

vehicle safe in the knowledge that they won’t be prosecuted? If there is a 10% 

chance a situation would result in an accident, is that enough to intervene, 

bearing in mind that the system may be more capable of avoiding the accident 

than a manual driver, so the user may increase the risk? What if there was never 

any real risk, only a perceived risk, such as the vehicle driving very close to a 

hazard at high speed, but with near certainty that the hazard will be avoided? 

We propose that the legal test should be whether the behaviour of the AV was 

such that the user-in-charge was ‘reasonable’ to have concern for their safety. 

Interpretation of what is reasonable would progressively be established via 

common law; this would be difficult to regulate for precisely in statute law as there 

are an infinite number of permutations that could apply to each case, with the fine 

detail having a material effect on whether the behaviour was reasonable 



For fully segregated autonomous-only sections of road in the longer-term future, 

it may be possible for cars to pass extremely close together at high speed in 

perfect safety, in which case it would be important that the user isn’t able to panic 

and intervene (e.g. the vehicle either has no steering wheel and pedals, or these 

become disengaged during autonomous driving), as it wouldn’t be feasible for a 

human to perceive when to intervene accurately and to assume control in a safe 

manner. However, for the immediately foreseeable future, AVs will have to share 

road space with other road users, and therefore the onus should be on the control 

system to behave in a humanistic and predictable way such that it doesn’t cause 

unnecessary interventions by scaring people. 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

User-in-charge seems like an acceptable term that uses words in the way that they are 

commonly understood. 

Ultimately, the key to public understanding will be clear and consistent communication 

– for example, the public are widely aware of the meaning of ‘MOT’ or ‘ABS’, despite 

the former being meaningless since DfT replaced the Ministry of Transport, and the 

latter being an acronym from the German name of the system. Significant public 

education will be needed if drivers are able to interact effectively with vehicles where 

there is sharing of control, and standardisation of terminology will be important in 

conveying a clear message. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Other 

 

The user-in-charge should not be responsible for any background monitoring whilst the 

ADS is in control of the vehicle.  The user-in-charge is unlikely to have the knowledge 

and understanding of the autonomous driving system’s sensors, decision making or 

path planning to allow them to monitor the system effectively, and ADS developers may 

become too dependent on the user-in-charge to handle certain situations or operational 

design domains (ODD), blurring the boundary between different levels of automation.  

The user-in-charge should be receptive to handover requests, but there remains a 

question over how to prevent a user-in-charge from falling asleep and how to ensure 

that they are given sufficiently advanced notice to take over in time, with suitable clarity 

and a suitable fallback option to reach a safe condition if the user does not respond.  

One important issue is whether placing liability on the user-in-charge means that the 

manufacturer is absolved of blame. This would appear unacceptable as the 



autonomous system would have put the user in the hazardous situation in the first place. 

It would also present the possibility of large manufacturers using their extensive 

resources to attempt to transfer blame onto individuals who have far less legal support. 

The liability of manufacturers should therefore not in any way be removed or reduced 

by the user-in-charge failing to take reasonable steps to avoid an accident. 

A significant part of the reason for making actions (or absence of actions) a criminal 

offence is to discourage behaviour that is harmful to others in society. In this case, it is 

difficult to foresee failing to intervene in an AV as a viable method to deliberately harm 

other road users, since the system would need to be so robust that the opportunity to 

commit such a crime would be incredibly rare, and difficult to plan (unless a specific 

weakness of the AI could be identified and exploited to deliberately trigger dangerous 

behaviour; such weaponization of a vehicle could be dealt with under existing laws as 

per any other implement used as a weapon). Furthermore, there is no requirement for 

the user-in-charge to be responsible for monitoring the vehicle, and therefore the law is 

not needed to discourage the user-in-charge from failing to be attentive. 

On the other hand, if there is a situation where it should be obvious to any reasonable 

person that they need to intervene, and failure to intervene is clearly unreasonable (for 

example, if the vehicle is slowly moving towards a person lying on the road and there is 

evidence to show that the user-in-charge had clearly seen what was unfolding but 

decided not to intervene to see what would happen), it does seem appropriate to treat 

it as a criminal offence, but the severity of that offence (and the resulting sentencing 

guidelines) should reflect the fact that it is not premeditated and that the autonomous 

system was the fundamental cause of the hazard. In practice, it would be very difficult 

to prove that the user-in-charge was aware of the danger or to establish what 

intervention a ‘reasonable person’ should be capable of when suddenly taking over in 

extreme circumstances, making conviction challenging. It can be imagined that such 

cases would be extremely rare, so may not need specific regulations if it would be 

prosecutable under existing legislation for negligence. 

In conclusion, we believe it is not appropriate for it to be a criminal offence that the user-

in-charge fails to take reasonable steps to avert the risk of injury, unless it is clearly 

shown that they were negligent. 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

For the foreseeable future, it is impossible to prescribe a one-size-fits-all approach to 

ensuring vehicles operate in an acceptable way without a user-in-charge; for example, 

some may be unable to react to a police officer directing traffic and may therefore need 

to pull to a stop until a remote operator can take over, but another vehicle with a different 

sensor set and more advanced AI may be able to react perfectly to that same 

policeman, with enough confidence in the robustness to make oversight unnecessary. 

The TSC report, Specification Information to Inform Approvals for Advanced Vehicle 

Trials, provided guidelines on how to undertake vehicle testing without a safety driver 

and provides a useful reference, although it should be noted that commercial 

deployment can be different to testing (https://s3-eu-west-

1.amazonaws.com/media.ts.catapult/wp-content/uploads/2017/11/02132623/TSC-



DfT-Report.pdf).  The key recommendation is that the organisation that will be operating 

the vehicles should submit a detailed safety case outlining the ODD-specific 

arrangements addressing all reasonable scenarios and provide sufficient evidence of 

testing to an independent assessment panel. Extensive testing would be needed to get 

sufficient coverage of all possible scenarios, which would be likely to require a 

significant volume of testing via simulation in addition to real-world testing, although the 

means by which safety is reached should, for the time being, be left to manufacturers. 

In the case of mass transit fleet (whether publicly or privately operated), a licensed 

operator may be responsible for remote monitoring of vehicles and handling situations 

that occur.  The impact of losing connectivity between the vehicle and the control centre 

would need to be considered within the risk assessment. 

Auto-valet parking could be a relatively near-term use case for which vehicles would 

drive empty around car parks.  An organisation may need to take responsibility for 

‘operating’ vehicles and respond to any incidents that occur with the vehicle. 

This is an area of the law that needs to be regularly reviewed, particularly as level 4 and 

level 5 technology comes to fruition; as the challenges become better understood, it 

may become feasible to have more prescriptive legislation describing how each 

problem should be dealt with. However, the current state-of-the-art still has some way 

to progress before this becomes an option, and any prescriptive regulations at this point 

would risk stifling innovation.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Yes, otherwise we will be missing one of the key societal benefits of automated vehicles, 

which is enabling their use for flexible and cost effective public transport (Mobility as a 

Service).  For vehicles without a user-in-charge there could be a role associated with 

remote monitoring of vehicles and responding to incidents. 

The bar should be set very high, i.e. there should be extremely high confidence in the 

safety of the system, including solutions for handling situations that are outside the ODD 

(e.g. a remote driver in a control centre) before fully driverless journeys are allowed. 

How this approval takes place is a complex matter and prescriptive legislation at this 

point would risk stifling innovation, so a more flexible method for experts and regulators 

to form an approval panel may be needed. As stated in response to Q4, TSC’s report 

on approving driverless testing provides a useful reference,  although it should be noted 

that commercial deployment may have different challenges to R&D testing – see 

‘Specification Information to Inform Approvals for Advanced Vehicle Trials’, located 

here: https://ts.catapult.org.uk/intelligent-mobility/im-resources/research-papers/  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 



Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

Only when the vehicle is able to reach a minimal risk condition.  This provides clarity 

and encourages OEMs to think beyond L3. 

If the vehicle is certified as always being able to reach a minimal risk condition without 

driver input, the driver’s activities should not be restricted. However, in a level 3 vehicle, 

it would be impossible to prescribe which activities would be too distracting and which 

would allow suitable intervention, and any rules would be challenging to enforce as it 

would be difficult for police to identify when a driver is paying sufficient attention. 

Drivers should only be allowed to concentrate on other tasks if the vehicle is certified 

as never needing human intervention to reach a safe condition, as it is impossible to 

estimate how long it will take for a driver to get back in the loop. Furthermore, this 

requires some means to communicate with others outside the vehicle that the vehicle 

is in a highly-automated mode and therefore it is permissible for the driver to be 

engaged in other activities. This will avoid alarm being caused by drivers being visibly 

inattentive, and also avoid complacency when a driver is inattentive whilst manually 

driving. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

No.  In reality some people will undertake other activities (as they do today 

without automation), but there is no need to formally permit this in law as it sends 

the wrong message to the public and to OEMs. 

In addition, at this stage, there simply isn’t enough evidence to be able to say 

which tasks would be safe to undertake, bearing in mind the time taken to get 

back ‘in-the-loop’ for driving will vary significantly depending on the person, how 

long they have been disengaged from the driving task, how engrossed they are 

in the activity on that particular occasion, what their level of drowsiness is,  how 

complex the driving task that they have to familiarise themselves with is etc. 

To have suitable confidence of safety, it would need to be shown that a tiny 

fraction of cases would result in the driver failing to get back in the loop, which 

would require very long handover times. This suggests that, for the foreseeable 

future, it would not be feasible to allow the driver to engage in other tasks unless 

there is certainty that the vehicle can stop in a safe location to allow an indefinite 

handover time (note that stopping in lane on a live carriageway would not be a 

safe solution). If level 3 systems are to be delivered, the user experience would 

in practice be similar to that for a level 2 system, but with (arguably) higher 

robustness/ less frequent errors. 



Therefore, other activities that distract from driving should not be permitted 

(question 7-1) unless data has been collected to prove that engaging in such 

activities is safe. If and when such data has been collected, regulations should 

be updated to allow these activities in accordance with the evidence (question 7-

2), but as no such evidence currently exists, it is not possible to list appropriate 

activities. 

It would be reasonable to require manufacturers to have a means of monitoring 

driver attentiveness and distraction (e.g. eye tracking) for any systems that 

require the driver to be the fall-back option, as there is mounting evidence that 

drivers will ignore instructions to monitor the system (and will struggle to maintain 

concentration when passively monitoring a system, even if they have the best 

intentions), meaning that this is a very foreseeable abuse case that 

manufacturers have a duty to mitigate against. 

 

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The analysis given in the report is thorough and the recommendations seem 

appropriate. This includes the creation of a new safety assurance scheme 

(question 8-1), which will be necessary to fill the gaps in both knowledge and 

enforcement powers that are presented by the current regulatory system, and 

fulfil the need to prohibit unauthorised systems from being deployed 

commercially (question 8-2). This assurance scheme should be limited to 

commercial deployment and fully driverless testing (all testing with a safety driver 

being compatible with the code of practice and current laws, being broadly 

acceptable in terms of safety and public perception, and being an activity that 

should not be discouraged through disproportionate regulation). 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See comments in (1) above 



 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The safety assurance scheme should have powers to issue special vehicle 

orders on behalf of the Secretary of State, bearing in mind they will have more 

appropriate expertise than the existing authorities (question 8-3). 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

There needs to be a defined entity behind the autonomous vehicle, with whom the 

authorities can communicate, and if necessary, take enforcement action. The concept 

of an Automated Driving System Entity therefore seems appropriate, although it should 

be considered whether this entity has to be a single company, or whether it would be 

permissible for it to be a consortium, bearing in mind that autonomous vehicles will 

typically use technology provided by multiple companies, and it is possible that these 

may be integrated in a more collaborative, equal manner than the current model of a 

single OEM producing the vehicle, with tier 1 and tier 2 suppliers ‘beneath’ them in the 

hierarchy. If the ADSE can be a consortium of companies, it must be explicitly agreed 

how the responsibility (and liability) for safety is distributed amongst the partners.       

 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

It will be impossible to gain assurance that the vehicle provides an acceptable level of 

safety through 3rd party testing alone, as the mileages that would need to be 

accumulated and the range of scenarios that would need to be covered would be 

prohibitive. Furthermore, if testing is done on a ‘black box’ basis, where the 3rd party 

tests the vehicle as a whole without knowing how the system functions, it would not be 

possible to target test cases that are likely to challenge the system, meaning that the 

use of resources for testing will not be efficient when compared to ‘white box’ testing, 

where tests are targeted at the particular characteristics of the system (e.g. equivalence 

partitioning, boundary testing). 

It will therefore be essential that the manufacturer is involved in the approval process, 

and that their own testing can contribute towards the approval without having to repeat 



the mileage again. For this aspect of approval, the government authority would therefore 

be acting as an auditor of the company’s internal processes, rather than as a testing 

organisation. This will be true in particular for simulation, where the test tools will need 

to be validated by the authority to confirm that they are a suitably accurate 

representation of the real world (it is difficult to envisage a test program being able to 

show that a system is ready for deployment without a safety driver unless simulation is 

used to expand the range of scenarios the vehicle is exposed to, particularly in the case 

of high risk scenarios that would be difficult to replicate safely in the real world). This 

may require a level of standardisation of simulation methods in the longer term, to 

ensure robustness and ease of audit. 

However, it is also vital that the approval authority has a role in carrying out physical 

tests on the vehicle in a similar manner to current type approval testing. Although this 

will by no means capture every scenario (which is also in line with current type-approval, 

e.g. crash tests only represent a limited proportion of accidents in the real world), it will 

provide a level of assurance to the government and the public that a minimum standard 

has been reached. This should therefore be seen as a filter to remove the most unsafe 

vehicles from the road, rather than a yardstick for best practice. 

If, over a number of years, it is found that such testing is of little use as it is impossible 

to identify errors with the limited mileage and range of scenarios that would be feasible 

to cover through 3rd party testing, it would then be appropriate to remove this layer of 

assurance. However, until that point is reached, the approval authority should err on the 

side of caution and ensure there is no room for incompetent or unscrupulous entities to 

provide misleading self-certification data and thereby expose the public to danger 

through unsafe vehicles being deployed on public roads. 

As a principle, the RAND graduated approach, in which limited initial deployment is 

used to gather data, appears sensible.  Authorities could include an element of self-

certification for authorisation of small numbers of vehicles in limited areas, which then 

builds evidence to inform a decision to permit wider deployment. However, some form 

of 3rd party assessment would also be required to ensure that the selected entities are 

ones that have acceptable safety processes, with this assessment being on a similar 

basis to that proposed for R&D trials in ‘Specification Information to Inform Approvals 

for Advanced Vehicle Trials’, (https://s3-eu-west-

1.amazonaws.com/media.ts.catapult/wp-content/uploads/2017/11/02132623/TSC-

DfT-Report.pdf), as referenced in previous answers. 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

It is essential that requirements for autonomous systems are standardised across the 

UK as much as possible, without manufacturers having to re-engineer vehicles for 

regional differences (bearing in mind the enormous quantities of testing needed to 

approve a vehicle, and how undesirable it would be to have to repeat this process 

multiple times within the same country). Furthermore, the level of expertise required to 

approve autonomous vehicles will simply not be available to local agencies, and 

therefore, approval would ultimately need to be down to a national or (preferably) 

international body. 

The role of local authorities would be to analyse the specific infrastructure and 

conditions of their region and decide a minimum set of scenarios that an AV should be 



trained on to be allowed on their roads. The national or international approval body 

could take on the role of mediator to agree a common set of scenarios nationally. 

Individual local authorities could choose to set additional requirements (to achieve their 

own minimum scenario set), with recognition of the risks this brings to unlocking the 

commercial and social opportunities that AVs may bring to their population. 

Local bodies could optimise the deployment of these vehicles within their areas by 

limiting the operational design domain within that jurisdiction (e.g. not allowed on certain 

roads, not allowed in  areas or times of high congestion, avoiding accident black spots, 

routes with high levels of cycling / horse riding, etc), but it would not be feasible for local 

authorities to influence or regulate the engineering of the system itself.  Local authorities 

could influence dynamically where AVs are allowed: for example traffic management 

centres could broadcast where full or partial road closures have been introduced.  Local 

weather information could also be broadcast to influence whether AVs are able to travel 

in current or forecast conditions. 

It was stated that a system designed for one city may need to be retrained for another 

(London, Manchester and Edinburgh being given as the examples in 4.119); although 

map data would of course be entirely different, and there may be some road layouts 

that don’t appear in some cities but appear in others, in general a vehicle that is capable 

of driving in accordance with the highway code should be able to perform in any territory, 

and therefore it seems unlikely that the vehicle would have to be completely ‘retrained’. 

Instead, it would be a case of identifying the additional scenarios that need to be added 

to the vehicle’s capability on top of existing ones. 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

It is agreed that the agency could be responsible for the tasks outlined.  It would seem 

logical to have all the AV expertise in a single agency, and then to have separate 

departments for pre- and post-approval. 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

[Answers chosen from list of options above:] 

 

(1) regulating consumer and marketing materials. 

(2) market surveillance. 



(3) roadworthiness tests. 

 

Monitoring the safety of autonomous vehicles after deployment is an important 

component in achieving safety; as demonstrated by the current rate of recalls, it is not 

reasonable to expect manufacturers to eliminate all defects before a product enters the 

market, so there must be a means to correct defects after a product has been launched. 

Applying a specific set of tests to ‘type approve’ a new vehicle model prior to it being 

released to the public is a very different activity, requiring very different skills, to 

monitoring field data being returned from customers, overseas authorities, 

manufacturers etc. to identify defects that become apparent in service but not in type 

approval tests. It is possible for the activities to remain divided between different 

motoring agencies as per the current arrangement for manually driven vehicles (VCA 

for Type Approval, DVSA for enforcement). However, there is also significant overlap 

in the roles, and therefore it seems likely that a single agency with authority over the 

entire life-cycle would be able to operate more efficiently and effectively. 

It seems unreasonable to expect current advertising standards and market surveillance 

agencies to have sufficient expertise to monitor the autonomous vehicle industry and 

take effective action, and it therefore seems reasonable to incorporate this function into 

the agency that approves the vehicles.   

It is therefore advisable for the agency to have responsibility for all three activities listed. 

The Vehicle Certification Agency (VCA), the executive agency of DfT responsible for 

Type Approval of vehicles within the UK has, in the past, had enforcement responsibility 

for marketing claims related to fuel consumption and emissions. It would therefore not 

be unprecedented for one of the DfT motoring agencies to be granted enforcement 

powers relating to marketing. 

DVSA’s powers to enforce recall are not as strong as in other countries; for example, it 

is often the case that a recall will be issued by NHTSA in the USA for a particular defect, 

but with no recall being enforced in the UK, despite the products being identical 

(whereas it rarely, if ever, occurs the other way around). This becomes particularly 

concerning at high levels of automation as the driver is not in the loop and therefore 

there it may be expected that a higher proportion of failures would result in an accident. 

We believe the safety agency should have stronger powers to intervene and enforce 

than the DVSA currently has, for example comparable to the NHTSA’s current powers. 

Enforcement powers for mis-selling of autonomous systems need to be far greater than 

the current ability to order the marketing campaign to cease, and should include a 

punitive element to disincentivise transgression. Otherwise, there is nothing to stop an 

unscrupulous company deliberately putting out false advertising knowing it will get 

withdrawn eventually but that they will make a net profit through increased sales in the 

interim. The Financial Conduct Authority’s response to the mis-selling of payment 

protection insurance by the banking industry may be a helpful benchmark to the 

enforcement approach required. 

Because of the extensive mileage required to identify faults, it is vital that relevant field 

data on safety defects is shared internationally, such that the UK will be made aware of 

defects that have been identified overseas and have the power to recall. This would 

avoid situations where flaws within the autonomous system (or indeed the vehicle it is 

installed upon) are known but UK consumers remain exposed to it until it causes an 

incident within UK territory. On a similar basis, existing enforcement methods by Trading 

Standards would be entirely unsuitable as this is done on a regional basis, further 

dividing the market intelligence into even smaller jurisdictions and making national-level 

action more difficult. 



The method used for roadworthiness tests should also be considered – for complex 

electronic systems, the current MOT test generally requires only that the warning light 

for that system shouldn’t be illuminated when the vehicle is running (although it is 

checked that the warning lamps come on when the ignition system is in a lower 

‘accessory mode’ to ensure that the bulb hasn’t been removed etc.). If autonomous 

systems are required to have robust self-diagnosis capability, this limited level of 

oversight could be proportionate, and indeed may not be required at all if diagnostic 

information is shared via wireless communication. 

An MOT-style test investigating the system in more depth would be very difficult to 

implement as the testing would have to be specific to each particular type of system, 

and would require detailed knowledge (including proprietary data about how the system 

operates, which manufacturers would not wish to share). Any fault would be likely to 

have an immediate impact and cause a very high risk of an accident (relative to 

corrosion and wear of parts, which can be tracked over a longer period), meaning that 

the testing would have to be very frequent. It is difficult therefore to envisage any 

method of ensuring that privately-owned vehicles remain in-spec other than self-

diagnosis managed by the system itself. 

For fleet owned vehicles (which are predicted to become more prevalent as ownership 

models change), operators could be required to have maintenance procedures and 

schedules that are regularly audited, with more frequent audits targeted at operators 

deemed less trustworthy – this is in line with the approach used by DVSA for monitoring 

HGV operators. 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

Other 

 

Further consideration would be needed as to whether the responsibilities should extend 

to ADAS as these systems are fundamentally different from those for higher levels of 

automation.  There is also a question over how it will work with systems already on the 

market and whether vehicles that people have already bought could be subject to new 

restrictions – these would have to be protected under ‘Grandfather Rights’. It is 

appropriate to increase the regulation of level 2 systems, as errors by these systems 

(and/ or misleading marketing) pose a similar risk as for higher levels of automation, but 

it has to be recognised that the technical challenges are significantly different, and 

therefore it’s unclear whether level 2 systems should remain controlled by current type 

approval processes and agencies, or be regulated by the new authority (possibly within 

a separate department); either solution appears reasonable. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 



Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Training on the use of ADAS systems (i.e. lower levels of automation) would be 

particularly valid as the driver has to understand what the system can and can’t do, plus 

how to intervene, as part of a continuous and complex interaction between the driver 

and the system. This may be difficult to incorporate into a driving test due to time 

limitations, availability of the features on the vehicles used, and lack of standardisation 

of the user interface across vehicle models. 

For higher levels of automation (levels 4 and 5), the driver is not expected to interact 

with the driving task at all, and therefore there are no skills that need to be learnt or 

tested – being responsible for the vehicle should be no more difficult than entering a 

destination into a smartphone, and therefore the onus should be on manufacturers to 

provide a user-friendly and clear Human-Machine Interface. If a level 4 vehicle needs 

to hand over to the driver, there should be clear and unambiguous feedback indicating 

this at the time. 

One key aim of Level 5 vehicles is to enhance mobility for those who are unable to drive; 

requiring any form of driver training or qualification for L5 vehicles would therefore 

undermine one of the major advantages. 

Remote driving of a level 5 vehicle from a control centre would require specific skills 

that are not gained through normal driving, and poor driver performance could have a 

knock-on effect for many road users. This must therefore be seen as a highly 

responsible role, and should incorporate rigorous training and testing in line with that 

for HGVs or Busses/ Coaches. 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

Voluntary training for advanced driving does not currently have a high take-up rate, 

even though it may be possible in some cases to get insurance reductions, so it seems 

unlikely that voluntary training would be effective for ADAS systems. Furthermore, the 

only way to make sure that all insurers offer a reduction would be to enforce it through 

regulation, as insurance prices would not be universally adjusted unless accident data 

showed that the training actually had an effect on the probability of an accident. 

Even if there is a small reduction in insurance premium, would all drivers see this as 

enough money to justify their time doing the course? If not, should they be able to ‘buy’ 

the right to put others at risk through lack of training just because they are happy to pay 

a higher premium? It therefore seems difficult to envisage insurance incentives being 

an effective way to encourage further training on ADAS features. 

As a minimum, UK Government could issue guidelines on the use of ADAS, which are 

kept up to date and relevant to each make and model of vehicle.  It could be an improved 

version of https://mycardoeswhat.org/.   



If some form of formal ADAS training were to be considered, it may also be beneficial 

to combine it with training around electric vehicles – how to plug in, plan journeys around 

charging points, etc. 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

In practice, the police would have to collect evidence from the scene of the accident as 

it wouldn’t be possible to leave everything in place until a small team of experts arrive 

from the other side of the country. This would require STATS19 being updated to ensure 

data relevant to autonomous operation is captured. However, this aspect is relatively 

trivial. The key to success will be collating the data from all AV accidents to get a holistic 

view and analysing the systems causing concern, including recreating similar scenarios 

to those that triggered accidents. 

The natural tendency in accident investigation is to focus on the highest number of 

casualties, but this may not be the best approach; a high-fatality incident may be the 

result of freak events that are unlikely to ever be found again, and that no vehicle could 

be expected to respond to safely, whereas a near miss where the car just swerves a 

little in its lane but doesn’t hit anything could signify an underlying defect that could 

cause thousands of deaths over the next decade. Inevitably there will have to be 

prioritisation of resources, but perhaps artificial intelligence could be used to mine the 

large volumes of data and identify specific trends that are worthy of further investigation, 

such as a particular vehicle model, on a particular type of road layout in a particular set 

of weather conditions. If such an AI is used, both its algorithms and training sets must 

be fully transparent to minimise hidden biases and allow the AI itself to be audited for 

efficacy. 

The process should involve the police when a crime is suspected, and some accidents 

may occur as a result of a complex combination of human actions and AV software 

shortcomings.  To this extent, specialist expertise should be provided to the police when 

there is a suspicion of criminal activity, but this is separate to the Road Accident 

Investigation Branch. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

A Road Accident Investigation Branch is a worthwhile idea that warrants trialling.  It 

would also be ideally placed to investigate accidents that involve AVs, where the cause 

may lie in software rather than in the actions of members of the public. This organisation 

should be independent of influence from automotive manufacturers, although it is 

acknowledged that manufacturers will often need to assist investigations, bearing in 

mind the need to understand how the system operates to reconstruct the decisions 

made by the vehicle leading up to the accident. 

Accidents involving autonomous vehicles will be likely to be caused by systematic faults 

that are common to the entire vehicle fleet. Therefore, it is preferable for an accident 

investigation branch to have as wide a jurisdiction as possible – it makes little sense to 



investigate accidents in London separately to accidents in Glasgow, as the two 

branches could be analysing different accidents resulting from the same defect. 

It could be argued on this basis that an international body would be best placed to 

investigate accidents, although this is unlikely to be politically acceptable. However, 

international sharing of accident data would be highly beneficial to allow trends to be 

identified sooner. 

The sourcing of engineers with an understanding of the current state of the art may be 

difficult, as anyone recruited from industry will become isolated from industry practice 

after a few years. Continuing the current practice of outsourcing this work to paid 

consultants is one approach to overcome this issue. We recommend that alternative 

approaches are explored for feasibility and practicality: for example, all suitably qualified 

engineers could form an export pool from which panel member to investigate each 

accident are selected at random. We also highlight that standardisation of the data 

recorded by AVs would aid investigation. 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Society would unquestionably benefit from reducing the number and severity of 

accidents.  Such analysis could better inform policy makers, police, local 

authorities, OEMs, other stakeholders and members of the public on how to do 

this. 

Whilst recording the accident rate is important, understanding the types and 

reasons for the automated accidents is the vital element.  These rates can be 

compared with rates for human drivers (or indeed any other set of safety 

statistics) but care must be taken that the resulting conclusions don’t result in 

false view of Automated safety.  

It will be easier to collect accident data, but to actually improve the system, one 

would also want near-miss data.  This should also be responsibility of the safety 

agency.  Naturalistic driving studies have developed methods for determining and 

detecting near-misses.    

As noted in the report, if the safety of AVs is comparable to manually driven 

vehicle, it will not be possible to make a statistically valid comparison of fatality 

rates until a very large mileage of autonomous driving has been accumulated, by 

which time autonomous vehicles would, by definition, have to be both legal and 

in widespread use. Assuming that safety levels are reasonably comparable 

between manual and autonomous vehicles, therefore, this monitoring would 

make little difference, as it would be unlikely that AVs could feasibly be banned 

by the time sufficient mileage has been accrued. 

The important exception to this, however, is if autonomous vehicles provide a 

drastically lower level of safety than manual drivers; in this case, the difference 



in risk would become apparent (and statistically valid) at far lower mileage of the 

AV, at which point it would be appropriate for regulatory action to be taken to limit 

the use of, or ban, AVs. This therefore suggests that monitoring of accident rates 

should occur; although many people are promising high levels of safety with AVs, 

we cannot be sure this will be deliverable until it is actually demonstrated, and if 

the assumption of higher safety turns out to be incorrect, the monitoring activity 

would allow regulators to take action to save lives. 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

Yes, monitor advanced driver assistance system accident rates 

 

Regarding whether this monitoring should extend to ADAS (level 2) systems, 

such systems have potential to cause serious accidents, and therefore it is 

difficult to see why the above arguments for monitoring should not still apply, 

although ADAS are fundamentally different to systems involving higher levels of 

automation. The current safety level of ADAS is difficult to ascertain, and it is 

possible that such systems will increase the number of injuries, so monitoring to 

understand whether there is a problem seems justified.  Common cause failures 

that affect both ADAS and highly-automated systems are certainly of interest, for 

example accidents caused by sensor failure, computing failure etc. 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

When setting benchmarks for what is an acceptable level of safety, it is also 

important to consider the range of safety within existing vehicles; for example, if 

an AV is shown to be half as safe as the average manually driven car, the natural 

instinct may be to ban that AV. However, certain groups within society are already 

established as higher than average risk and although they will generally have 

higher insurance premiums they are not prohibited from driving unless they do 

something that warrants withdrawal of the driving license.  Society may benefit 

from these groups in particular switching to AV use. 

On the other hand, it is widely agreed (and noted in the report) that the public is 

more willing to accept individual incidents caused by human error relative to an 

equivalent number of fatalities caused by a flaw with a machine. This suggests 

that to be accepted by the public, AVs would have to be far safer, although it 

should be noted that the absence of widespread acceptance doesn’t necessarily 

equate to something being regulated against. 



The issue with accident rate comparisons between AVs and manually driven 

vehicles is that by the time the accident rate has been established to a reasonable 

level of statistical validity, the technology will be widespread, and therefore 

unlikely to be banned. Once it’s widespread, the technology will improve rapidly, 

meaning that any historical data will not be applicable anyway. It would therefore 

only be plausible to use the statistics to ban AVs if the accident rate is far, far 

higher than expected (which would mean less time and milage would be required 

to identify the problem and there would be less resistance to a ban), and therefore 

it may well be that the threshold for legal acceptance would need to be 

significantly lower than the threshold for popular acceptance. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

Existing sources of data are known to be limited.  It can be challenging to 

determine the true sequence of events that led to a collision from the STATS19 

database either because of a lack of information or inaccurate reporting by the 

various parties involved, and it must be considered that there are many 

competing demands on police time in the aftermath of an incident.  

There is a need to hold a review of what data is needed within STATS19 to 

analyse AV accidents, bearing in mind that the current approach is optimised 

towards manual drivers. For example, angle and brightness of sunlight could be 

of increased interest if lens glare or image washout due to intense light is a 

potential cause of an AV making an error. It would also be necessary to collect 

evidence from an EDR (Event Data Recorded) to fully understand why an incident 

occurred. 

There is currently no consensus on who controls the data generated and/or 

collected by an AV, nor what data should be shared and with whom for accident 

investigation purposes. Forging this consensus and establishing suitable 

guarantees to address technical and commercial concerns around data sharing 

will be crucial to access all data required to understand the causes of accidents 

and therefore to assess the safety of AVs correctly. 

 

CHAPTER 6: CIVIL LIABILITY 

 

Is there a need for further review? 

 

Consultation Question 17 (Paragraphs 6.13 - 6.59): 

 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas:  

 

(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

The AEV act 2018 takes a reasonable approach to liability and insurance, and 

we welcome the clarity that this provides, bearing in mind the need for decisions 



to be made in a largely unexplored area of law and technology, where there are 

an almost infinite number of approaches that the law could have taken. The AEV 

Act therefore seems a sensible starting point, that can then evolve through 

common law as cases come to court, and though future amendments if issues 

are found in practice. 

For the time being, with the law being untested in practice, there does not appear 

to be reasonable justification to make changes to the Act, bearing in mind that 

these changes could have unintended consequences whereby the law becomes 

less effective when applied in permutations that are currently unforeseen. In other 

words, now that legislation is in place, there should be a burden of proof to 

demonstrate that any changes will have a real-world benefit before these 

changes are enacted, and this burden of proof would be difficult to meet as this 

point in time given that there is little further evidence available about how the act 

would work in practice, relative to what was available when the act was created. 

Therefore, sections 3(1) and 6(3) can be regarded as sufficiently clear, at least 

for the time being. 

 

(2) Do you agree that the issue of causation can be left to the courts, or is there 

a need for guidance on the meaning of causation in section 2?   

 

[Respondents chose from the following options:  

- Leave to courts;  

- Need for guidance;  

- Other.] 

 

Leave to courts 

 

It is appropriate to leave further interpretation and clarification, including the issue 

of causation, to the courts, such that the further guidance will come from the ratio 

of real-word cases 

 

(3) Do any potential problems arise from the need to retain data to deal with 

insurance claims? If so: 

(a) to make a claim against an automated vehicle’s insurer, should the injured 

person be required to notify the police or the insurer about the alleged 

incident within a set period, so that data can be preserved?  

(b) how long should that period be? 

 

Regarding how quickly the police or an insurer should be notified (question 17-

3a), it seems reasonable to expect claimants to take action within a limited 

timeframe, provided that this timeframe is sufficient for a claimant to have the 

opportunity to report the accident; indeed, such a time pressure may be 

beneficial, as it will encourage prompt reporting of defects that can then be 

investigated sooner, potentially preventing a similar accident. 

The duration al 

lowed for reporting of incidents (question 17-3b) needs to be sufficiently long to 

allow for those with extremely busy lives, or those who do not detect the incident 

immediately (e.g. someone coming back from holiday to discover damage to their 

car, and identifying the autonomous vehicle from CCTV footage). The period 



allowed should therefore be at least a month, and possibly as much as six 

months. 

 

Civil liability of manufacturers and retailers: Implications 

 

Consultation Question 18 (Paragraphs 6.61 - 6.116): 

 

Is there a need to review the way in which product liability under the Consumer 

Protection Act 1987 applies to defective software installed into automated vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

As observed, in most cases, the entity responsible for software updates will also be 

responsible for the physical vehicle or autonomous system, but there could be some 

cases where aftermarket modifications are offered by 3rd parties. This could be seen 

as analogous to the ‘chipping’ of engine control systems that currently takes place to 

extract more performance at the cost of emissions that would not pass Type-Approval 

in a production vehicle. 

However, any such modifications, if undertaken without them being officially authorised 

by the manufacturer and if it is reasonably foreseeable that the modifications could 

affect the safety of an autonomous system, should not be permitted by the law, unless 

that 3rd party can prove that it has done sufficient testing of the system to ensure safety. 

Bearing in mind the enormous mileages of testing required to gain assurance of an AV 

being acceptably safe, and the complexity of integrating hardware with software in a 

manner that is compliant with functional safety standards (e.g. ISO26262), it is difficult 

to envisage how a 3rd party could produce a viable safety case for their modifications 

without manufacturer assistance. If a 3rd party engaged with a manufacturer to allow 

updates to be ‘approved’ (with avoiding invalidating the warranty being a potential 

motivation), then it would be reasonable for the manufacturer to be held liable, removing 

the separation between the physical product and the software update. 

The exceptions to this would be if a modification was made where it could not 

reasonably be foreseen that there would be safety implications that would require 

testing to be repeated (e.g. an update to the infotainment system having an unexpected 

knock-on effect on autonomous control due to a flaw with the system that a 3rd party 

couldn’t have expected), or the 3rd party failing to realise the safety implications of their 

software through lack of competence. The former could be covered by the existing 

liability of the manufacturer, and the latter could be covered by any legislation banning 

3rd party modifications to autonomous driving systems, as recommended above. 

 

Consultation Question 19 (Paragraphs 6.61 - 6.116): 

 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation? 

 

There are no further issues with product liability that are immediately apparent; 

however, it will be important to monitor cases as the legal system is tested in practice, 

as unforeseen permutations are likely to come to light. 

 



CHAPTER 7: CRIMINAL LIABILITY 

 

Offences incompatible with automated driving 

 

Consultation Question 20 (Paragraphs 7.5 - 7.11): 

 

We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system. 

 

[Respondents chose from the following options: 

- Yes, amend regulation 107 in this way; 

- No, do not amend regulation 107 in this way;  

- Other.]  

 

Yes, amend regulation 107 in this way 

 

The text quoted in paragraph 7.8 of the consultation paper would be appropriate to 

remove ambiguity surrounding the word “attended” and to ensure that fully autonomous 

operation is possible. 

 

Consultation Question 21 (Paragraphs 7.5 - 7.11): 

 

Do other offences need amendment because they are incompatible with automated 

driving?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

For discussion on this subject refer to Section 2 of ‘Specification Information to Inform 

Approvals for Advanced Vehicle Trials’, located here: 

https://ts.catapult.org.uk/intelligent-mobility/im-resources/research-papers/ 

 

Offences relating to the way a vehicle is driven 

Consultation Question 22 (Paragraphs 7.14 - 7.19): 

 

Do you agree that where a vehicle is: 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged;  

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 



 

Consultation Question 23 (Paragraph 7.21): 

 

Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, 

the requirement to take reasonable steps to avoid an accident, where the user-in-charge 

is subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 

3.57)).  

 

Yes, it would be appropriate to have a different set of requirements for what is expected 

of a user-in-charge, some but not all of which will overlap with what would be expected 

of a driver (such as ensuring children are wearing seatbelts).  As discussed in response 

to Question 3, the user-in-charge should not be responsible for background monitoring 

whilst the ADS is in control of the vehicle.  The user-in-charge should be receptive to 

handover requests (other than for level 5 vehicles such as fully-autonomous taxis), but 

there remains a question over how to prevent a user-in-charge from falling asleep or 

how to ensure that they are awoken within suitable time; this may require regulations to 

enforce manufacturers to incorporate driver monitoring into their systems. 

 

Consultation Question 24 (Paragraphs 7.23 - 7.35): 

Do you agree that: 

 

(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

In terms of identifying who was responsible, it does seem appropriate to send a 

notice of intended prosecution as per current practice, with an option included to 

state that the vehicle was driving itself. However, it is important to bear in mind 

the resource that would be involved in verifying this claim, and therefore it is worth 

considering high penalties for false claims that the vehicle was driving 

autonomously, to discourage deliberate dishonesty and minimise the number of 

cases that need to be investigated. 

We believe that the only reliable record of whether the vehicle was in control is 

the ADS itself. Therefore, the registered keeper of the vehicle should share data 

from the vehicle with the police or accept liability as the manual driver. 

Furthermore, the preferred approach would be for the vehicle to automatically 

share its data with the police or the regulatory authority, without the intervention 

of the registered keeper at all. Until such an approach is in place, the onus should 

remain on the registered keeper to share data with the police. 

However, we highlight here that there is no consensus yet who owns data 

generated and/or collected by AVs: the registered keeper, the user-in-charge, the 

manufacturer, the operators (in case of fleets) or (in some cases) the road 

authority. Such consensus must be forged for the registered keeper to share 

accident data with the police (though the consensus could be for the specific use 

case of accident investigation only). 



 

(2) where the problem appears to lie with the automated driving system (ADS) 

the police should refer the matter to the regulatory authority for investigation? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

If the vehicle was driving autonomously, we agree that the investigation should 

be passed to the regulatory authority. 

 

(3) where the ADS has acted in a way which would be a criminal offence if done 

by a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The regulatory authority should be able to apply enforcement measures against 

the entity behind the ADS if there is a clear pattern of incidents occurring.  

It must also be recognised that even the best systems will occasionally make 

errors, and therefore action should be taken for a pattern of incidents indicating 

an underlying problem, not for isolated cases (for analogy, it is accepted that 

suspension components will occasionally fail without warning, and this wouldn’t 

result in regulatory action for an isolated case, but would result in a recall notice 

for a pattern of events). This is not to say that fines shouldn’t be imposed – the 

prospect of heavy fines would help incentivise companies to take a responsible 

approach, but the fines should be levied for a cluster of issues and commensurate 

with the ADSE’s openness and proactivity in addressing the underlying problem. 

In the short to medium term future, while autonomous vehicles are operating 

alongside manually driven vehicles, it is important that all vehicles obey the same 

rules for driving behaviour. However, in the longer term, it may be appropriate to 

revisit whether the rules that were designed around the limitations of humans are 

still applicable. 

For example, if the vehicle is operating upon roads where pedestrians, cyclists 

and manually-driven vehicles are prohibited, is it inherently unsafe for the AV to 

exceed the speed limit, bearing in mind that the mechanical components of any 

M1 vehicle holding EU Type-Approval have been engineered to allow high speed 

running on the unrestricted sections of the German Autobahn? Perhaps the rail 

industry becomes a more relevant benchmark than existing road transport for 

highly robust, highly segregated systems, and speed limits could therefore be set 

higher. 

The same principle also applies to other road traffic rules, e.g. why should an 

autonomous vehicle be required to come to a complete stop at a stop sign if the 

capability of the sensors and the processing and actuator latency times allow it 

to negotiate the junction safely whilst maintaining momentum as permissible at 

give-way junctions? However, these are longer term questions, and for the time 

being, AVs should be required to follow the same rules as manually driven 

vehicles, so they can integrate safely. 



 

(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Sanctions should require updates to correct the system where appropriate, as 

per the current safety recall system, i.e. the focus should be on making the 

systems compliant, not on financial ‘punishment’ of the entity. 

 

Responsibilities of “users-in-charge”  

 

Consultation Question 25 (Paragraphs 7.37 - 7.45): 

 

Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-

charge, it should be a criminal offence for the person able to operate the controls (“the 

user-in-charge”): 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits?      

 

[Answers chosen from list of options above:] 

 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits. 

 

 

Consultation Question 26 (Paragraphs 7.37 - 7.45): 

 

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls. 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

We believe that a better solution is to regulate the vehicles such that they must be able 

to detect the presence or absence of a user-in-charge, and only operate when one is 



present. This ensures safety is maintained rather than merely applying fines after the 

incident and makes it impossible for people to accidentally commit an offence in the 

belief that they didn’t need to be behind the wheel. There may be cases of people 

deliberately spoofing the system, e.g. by placing a mannequin in the driver’s seat, but 

such cases could be expected to be rare and could be dealt with under other, more 

general offences without needing a new offence to be created. 

 

Responsibilities for other offences 

 

Consultation Question 27 (Paragraphs 7.48 - 7.65): 

 

Do you agree that legislation should be amended to clarify that users-in-charge: 

(1) Are “users” for the purposes of insurance and roadworthiness offences; and 

(2) Are responsible for removing vehicles that are stopped in prohibited places, and 

would commit a criminal offence if they fail to do so? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

The user-in-charge will be in the driver’s seat and able to take control, and therefore 

should be responsible for removing the vehicle from prohibited places within a 

reasonable timeframe (some allowance must be made for handover times). Occupants 

of vehicles that are certified as not requiring a user-in-charge should be exempted, and 

the operator should be responsible. 

 

Consultation Question 28 (Paragraphs 7.59 - 7.61): 

 

We seek views on whether the offences of driving in a prohibited place should be 

extended to those who set the controls and thus require an automated vehicle to 

undertake the route. 

 

It would be preferable to ensure that vehicles are incapable of attempting a route outside 

of their ODD and are be required to obey road traffic laws, which would make it difficult 

to envisage many scenarios where it would be possible for the vehicle to drive in a 

prohibited place due to the actions of the user-in-charge. For example, if the user-in-

charge sets a destination that would require driving onto a prohibited area, the system 

should prevent this occurring, and if it fails to do so, this would be a fault of the system 

that should be reported to the relevant enforcement authority. 

One possible permutation would be if the driver has manually driven into an illegal 

location, then selects autonomous control. It may be possible for the entity responsible 

for the AV to argue that the vehicle would have seen signs or other means to detect the 

prohibited area if it was driving on to the area, but this wasn’t detectable when already 

there (e.g. system is reliant on seeing signs, which were not in view at the point when 

autonomous control commenced). However, this scenario seems unlikely as it seems 

more plausible that maps would be used for geofencing, and it may well be possible to 

prosecute under existing laws aimed at manual drivers, as the user-in-charge has 

actively made a control input to initiate the motion that causes the offence (and has 

already committed an offence by manually driving into the area). 

So unless other permutations can be thought of that would be more prevalent or more 

difficult to prosecute, there doesn’t appear to be a need to change the law here, 



provided that manufacturers are required to prevent their vehicles driving into prohibited 

areas. 

 

Obligations that pose challenges for automated driving systems 

 

Consultation Question 29 (Paragraphs 7.71 - 7.88): 

 

Do you agree that legislation should be amended to state that the user-in-charge is 

responsible for: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints? 

 

[Answers chosen from list of options above:] 

 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

We agree with all, but would suggest that (3) is amended to state that the user-

in-charge is responsible for ensuring that all occupants wear the appropriate 

restraints, not just children – this is particularly true for vulnerable adults. 

 

Consultation Question 30 (Paragraphs 7.71 - 7.88): 

 

In the absence of a user-in-charge, we welcome views on how the following duties might 

be complied with: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

1) AV fleet operators could be responsible for the duties following an accident, 

maybe with remote communications or by despatching a person to the scene.  

Fleet operators will need to work closely with local police forces.  For example, 

Waymo claims: “Waymo also briefs local authorities in every city in which we test, 

and offers a line of communication for further engagement. In some cities, 

Waymo has also conducted on-site training to help police and other emergency 

workers identify and access our vehicle in emergency situations. We plan to 

continue conducting these on-site trainings, while expanding the scope of the 

training program as our vehicles become more capable and our operational 

design domain expands.” 

2) It might be expected that if there is no user-in-charge remote monitoring will 

be in place by the AV fleet operator.   

The police may need to communicate directly with the control centre for the AV 

fleets operating in the area when there is a need to control traffic.   The AV fleet 

operator could, for example, remotely instruct the vehicles to stop prior to the 

incident and despatch staff to recover vehicles and assist stranded passengers.  

3) It would be reasonable to legislate for a minimum age at which people can 

travel in an AV without an adult present, and above this age it would be 

reasonable to hold the individual responsible for the offence. However, this poses 



the question of who is responsible if someone under-age uses an AV; for mobility 

as a service, this may be possible to limit through payment cards etc. However, 

adults as well as children may be expected to abuse the seatbelt laws, and it 

should therefore be considered whether entities responsible for the vehicles 

should be required to detect where people are sitting and confirm that seatbelts 

are latched, providing increasingly intrusive alerts if seatbelts are not used. If the 

alerts are ignored, contact should be made with the control centre and the vehicle 

should stop in a safe location. 

The question of whether children should be allowed to travel alone in AVs is 

worthy of investigation into how this is handled on other modes, and proposals 

that AVs could make to accommodate this.  If it is decided that it can’t happen, 

how do we stop it? 

This report looked at this issue: 

https://www.safekids.org/sites/default/files/children_in_av-brp-report-2018.pdf 

and is quoted below: 

“Current vehicles and laws require an alert driver to operate a vehicle with child 

passengers. As vehicles transition to driverless technology, research is needed 

to identify the appropriate level of adult supervision to ensure the safety of 

children when the potential exists for no parent/caregiver to be present or alert in 

the vehicle. Scenarios might include children who unbuckle themselves or other 

children, or bored children who play unsafely with unused seat belts. 

Furthermore, there is a need to develop best practices around the appropriate 

age at which a child can ride alone in an AV. At a minimum, these efforts should 

consider the possibilities of the following scenarios. What if:  

•  No one is there to meet the child at the AV destination?  

• The AV breaks down or is re-routed to an unknown location?  

• The child cannot communicate a problem with the AV?  

• The child becomes ill or injured?  

• One child attempts to leave the vehicle before arriving at a programmed 

location set for all passengers?  

• A supervising adult in the vehicle is sleeping or impaired?  

• There is a crash?” 

 

Consultation Question 31 (Paragraphs 7.71 - 7.88): 

 

We seek views on whether there is a need to reform the law in these areas as part of 

this review. 

 

The ability to safely deploy level 5 vehicles with no user-in-charge present is a long way 

ahead of the current state of the art, and significant experience of level 4 will be gained 

beforehand. There is therefore no need to legislate for this permutation yet, and it would 

make more sense to wait and see what the capabilities of the technology are closer to 

the time. Any law created on guesswork at this stage will have a certain amount of 

inertia, potentially distorting decisions that will be made in the future and resulting in a 

worse solution than would have been obtained if stating with a blank sheet of paper. 

 

Aggravated offences 

 

Consultation Question 32 (Paragraphs 7.92 - 7.123): 

 



We seek views on whether there should be a new offence of causing death or serious 

injury by wrongful interference with vehicles, roads or traffic equipment, contrary to 

section 22A of the Road Traffic Act 1988, where the chain of causation involves an 

automated vehicle. 

 

[Respondents chose from the following options: 

- Yes, new offence; 

- No, no new offence; 

- Other.] 

 

Yes, new offence 

 

This may be appropriate, as AVs potentially present more opportunity to cause damage 

through sabotage of the vehicle or the infrastructure it uses relative to manually driven 

vehicles, due to humans being more able to adapt to unusual and unforeseen scenarios 

compared to AI.  However, caution is needed to avoid stifling innovation in aftermarket 

modifications.  It could depend on careful definition of the term ‘wrongful’ and 

consideration of approval processes for such modifications. The law should protect 

against malicious interference and incompetent modifications by individuals or 

companies, but legislation must be worded so that companies don’t fall foul of the law 

if they have the technical expertise and the resources to modify a vehicle in a 

professional manner and to undertake the extremely large volume of testing required to 

confirm safety and gain regulatory approval. 

 

Consultation Question 33 (Paragraphs 7.113 - 7.123): 

 

We seek views on whether the Law Commissions should review the possibility of one 

or more new corporate offences, where wrongs by a developer of automated driving 

systems result in death or serious injury. 

 

[Respondents chose from the following options: 

- Yes, review new corporate offences; 

- No, do not review new corporate offences; 

- Other.] 

 

Yes, review new corporate offences 

 

A review could be worthwhile, but would need to consider many issues.   

One such issue is that ‘wrongs’ are often subjective.  Developers could always spend 

more (and make their product more costly) to achieve a higher level of safety, 

particularly when it comes to handling edge cases.  This might include the hardware 

fitted to the vehicle or the number of man-hours spent on software development.  

Ultimately a certain level of injury risk is unavoidable in all modes of transport. 

The engineering development of AVs does not necessarily present any unusual risk to 

life compared to other products. For example, manufacturing defects causing sudden 

suspension failures or design flaws causing fuel tanks to burst and the fuel to ignite in 

relatively minor impacts (e.g. Ford Pinto) also present risk of death or serious injuries, 

as do other consumer products (e.g. tumble driers catching fire). It is difficult to see 

therefore why autonomous vehicles should be a special case. Any challenges specific 

to the complexity of AVs could be dealt with by enforcement measures form the 



enforcement authority (as discussed elsewhere), without needing further criminal 

offences. 

It is also important to consider the situation from the perspective of employees in the 

industry; if the best talent is to be attracted (which would be a bonus to safety), it’s best 

to avoid a situation where professionals are far more at risk of being fined or imprisoned 

relative to other industries, bearing in mind even if reasonable practice is followed, many 

would fear a harsh and unfair verdict from a jury of laypeople swayed by an emotive 

subject (e.g. where there are a large number of fatalities, children are involved etc.), 

and even if found not guilty, the trial process would be life changing. It therefore seems 

inadvisable to treat corporate liability differently in the autonomous vehicle industry 

compared to other comparable industries. 

 
CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 

 

Consultation Question 34 (Paragraphs 8.1 - 8.58): 

 

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

 

(1) Are any new criminal offences required to cover interference with automated 

vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

It could be beneficial to introduce specific laws against other malicious or reckless 

acts such as hacking, interfering with sensors, making unauthorised 

modifications to software etc. 

 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting the 

law, so as to clearly label offences of interfering with automated vehicles? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

It could be beneficial to strengthen the law in certain aspects, such as to prohibit 

individuals from blocking the path of an AV to then commit a crime against the 

passenger(s), particularly when there is no user-in-charge. 

 

Tampering with vehicles 

 

Consultation Question 35 (Paragraphs 8.28 - 8.31): 

 

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause. Is it 

necessary to clarify that “other mechanism” includes sensors? 

 

[Respondents chose from the following options: Yes; No; Other.] 



 

Yes 

 

It appears that the existing laws, including case law, would already cover interfering with 

sensors, so allowing the courts to develop the existing laws is a viable option. However, 

there may be advantages to updating legislation to provide more clarity, bearing in mind 

that police, judges and juries are not technical experts in autonomous vehicles.  

It should also be noted that “other mechanism” could refer to other parts of the AV, such 

as actuators and the control system itself. Any clarification in the law should eb 

exhaustive,  rather than narrowly referencing sensors only. 

 

Unauthorised vehicle taking 

 

Consultation Question 36 (Paragraphs 8.32 - 8.39): 

 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a 

person. This contrasts with the law in Scotland, where the offence of taking and driving 

away without consent applies to any motor vehicle. Should section 12 of the Theft Act 

1968 be extended to any motor vehicle, even those without driving seats?  

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

It seems reasonable to include vehicles that are incapable of carrying a person within 

the law.  

However, there is no urgent need to make the change, as level 5 AVs operating on 

public roads are a long way ahead of the current state of the art. It’s also worth 

considering how this compares to fully automated ‘vehicles’ operating on private land, 

e.g. robots operating within a warehouse (which are already in existence) – should 

these also come under the new law, or should they be treated the same as any other 

equipment stolen from an industrial environment? Perhaps the key test is whether the 

item could be used for ‘joyriding’. 

             

Causing danger to road users 

 

Consultation Question 37 (Paragraphs 8.6 - 8.12): 

 

In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad 

range of interference with vehicles or traffic signs in a way which is obviously 

dangerous. In Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing 

anything a road, or inscribing or affixing something on a traffic sign. However, it does 

not cover interfering with other vehicles or moving traffic signs, even if this would raise 

safety concerns. Should section 22A of the Road Traffic Act 1988 be extended to 

Scotland? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 



Interfering with road signs (and other such infrastructure) potentially poses a greater 

risk when autonomous vehicles are operating in the vicinity. This should include variable 

message signs and mobile signs. 

 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

 

Consultation Question 38 (Paragraphs 9.6 - 9.27): 

 

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

As the consultation states, even simple rules can be extremely complicated to formulate 

deterministically.  With the infinite combinations of parameters in the natural driving 

world (road geometry, other road users, weather etc.), a deterministic unambiguous 

digital code is unlikely to be achievable. 

However, a machine-readable set of the highway code doesn’t necessarily require 

translation into a full set of deterministic rules.   There is still value in translating the 

highway code into formal syntax and using that to define the main highway code 

principles. This machine-readable version of the highway code could be used by the 

ADS as one layer of its decision making process (in the same way as human drivers 

use the code).  

Further collaborative work is needed regarding the definition, standardisation and the 

potential need for management of ODD constraints.  This would need to be a 

collaboration between developers (of whole CAV ecosystem) and regulators. 

A useful reference point may be the ‘Technical Support Group’ (TSG) with the VCA 

(Vehicle Certification Agency, the UK agency responsible for Type-Approval). There are 

many grey areas within the various UNECE and EU regulations that apply to type 

approval, whether due to poor wording, technology being deployed in ways that were 

unforeseeable at the time of drafting, the need for regulations to be technologically 

agnostic etc. If a manufacturer or supplier is concerned about their solution falling within 

a grey area, they can contact TSG to obtain a clarification, providing assurance that 

their technology will then be accepted when it is tested later in the development cycle. 

Relatively simple questions will be answered in-house by the TSG, and the answer 

logged to act as a precedent such that similar enquiries in future are dealt with in a 

similar way. More challenging questions, or those with wider implications, are discussed 

with equivalent bodies from other member states at a Type Approval Authority Meeting, 

to agree an international response which is published, and will feed back into future 

updates to the regulation such that grey areas can be clarified if appropriate. By this 

process, the less precisely codified areas of the regulations progressively become 

better defined, in a manner not dissimilar to, although less formal than, the system of 

precedent within common law. 

The development of a digital highway code could progress in a similar manner. Initially, 

it may be appropriate to hold workshop sessions between regulators and developers 

such that the developers can log a list of initial questions regarding the precise 

interpretation of the existing Highway Code – it may be expected that there would be a 

large number of questions due to the Highway Code having never been intended for 

anything other than human use. 



Regulators can then review the current Highway Code and the list of questions to 

produce an initial draft of a Digital Highway Code. Once an initial version of this 

document exists, it can then be progressively developed in the manner described above 

for current type-approval regulations, with any manufacturer or individual being able to 

request a clarification, and each request being reviewed by regulators and the response 

being published (and considered when future updates to the Digital Highway Code are 

made). It may be advisable to have an interim phase where these responses are open 

to further comment before they are formally added to the digital Highway Code, to allow 

industry to raise concerns that regulators may not have thought of when formulating 

their initial response. 

Although a workshop environment may work as an initial kick-off forum to get a list of 

questions, once the process is up and running, it may not be an effective method, as 

each enquiry will need significant research and consideration, which wouldn’t be 

possible within the course of a workshop, and the forum must be open to anyone who 

has concerns, including new start-ups that wouldn’t necessarily be invited to a 

workshop, or wouldn’t have enough clout to get their views heard properly. Furthermore, 

as the rules become more mature, it would be expected that questions would arise in a 

haphazard manner that wouldn’t fit with a regular workshop cadence. 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

[Answers chosen from list of options above:] 

 

 

(1) This should not be allowed. Based on prior research, it can be expected that, 

in urban areas with 30mph speed limits, it would be extremely rare for swerving 

to be the best course of action, and this may well be true for 40mph zones as 

well. It is also worth considering whether an AV should be required to slow in 

anticipation if there is an elevated risk detected, such as a person looking like 

they’re about to step into the road; such caution is natural to human drivers, and 

the speed reduction greatly reduces the braking distance and the risk of injury if 

contact occurs. 

At speeds above 40mph, there is unlikely to be a pavement in close proximity to 

the lane of travel, and mounting the kerb could cause loss of control of the 

vehicle, making it an inappropriate choice. It is therefore recommended that a 

study should be undertaken to estimate the prevalence of scenarios where 

swerving onto a pavement is the best option. If such scenarios are found to be 

rare, it would be appropriate to regulate against swerving to avoid accidents at 

lower speeds, and to only allow swerving within the bounds of the carriageway at 

higher speeds. 



Mounting the pavement at speed is also problematic in that the field of view of 

sensors may be insufficient.  Pedestrians could emerge from buildings or 

gardens.  There is also the issue of bumping up the kerb, for which it might be 

difficult to control the vehicle. 

Therefore prohibiting this behaviour would provide reassurance to the public that 

they can walk on the pavement without fear of an AV swerving into them, and 

any injuries that do occur would have involved the casualty walking into the path 

of an AV; such fault would make it easier for the public to accept relative to the 

vehicle striking innocent parties on the pavement. 

It is also important to bear in mind the importance of sending the right message 

about road use; if the government is to encourage greener and healthier modes 

of transport such as walking, it is vital that AVs give priority to pedestrians and 

aren’t seen as a threat that are taking over public spaces, making them unsafe 

for vulnerable road users. It is therefore important to make clear that pedestrians 

will always be safe from AVs when they are on the pavement, and furthermore 

that AVs will respect existing rules to give pedestrians priority, such as the 

requirement to give way if a pedestrian is already crossing a side road that the 

vehicle turns in to. 

(2) This behaviour shouldn’t be in scope for vehicles with a user-in-charge, and 

it would be far more appropriate to pull over autonomously without mounting the 

kerb – if this is not sufficient, the user-in-charge/ driver would be responsible for 

performing the manoeuvre manually.  

Once level 5 vehicles without a user-in-charge are on the road it may be 

appropriate for such vehicles to mount the kerb provided that the pavement is 

clear and the manoeuvre is performed at very slow speed.  As these are a long 

way from deployment, there is no need to implement legislation to cover such 

scenarios at this time. The question should therefore be revisited in the future. 

(3) AVs should not attempt to make these decisions in the near term.  AVs should 

be limited to roads of sufficient width so there is no requirement for them to mount 

a kerb to allow other vehicles to pass in the opposite direction. Once fully 

autonomous vehicles without a user-in-charge become available, this restriction 

could be revisited. 

4) Driving on the footway is permissible for accessing driveways, and in some 

areas 2-wheel footway parking is permitted.  However, it’s likely to be some time 

before AVs need to perform these manoeuvres, and until it can be demonstrated 

that this can be done robustly, it should only be done by the user taking manual 

control. 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.    

 

As per question 39 above, there may be some scenarios where it is acceptable for an 

AV to mount a kerb, but by the time level 5 is reached, there should be solutions 

available to prevent most of these scenarios, and for a vehicle below level 5, they could 

be driven manually if there is any particular need to mount a pavement. 

On balance, it therefore does seem reasonable to ban vehicles from autonomously 

mounting kerbs, as this would provide a level of reassurance to the public. The question 

should be revisited when fully-driverless level 5 vehicles are nearer to fruition.  



 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

It is important to consider how speeding would be viewed in the event of an accident – 

contacting a pedestrian at 35mph would be significantly more serious than 30mph, and 

the 30mph limit was set partly with consideration of accident survivability. It is also 

important to consider that increased speeds would also reduce the available reaction 

time for other road users attempting to avoid the AV, making the vehicle difficult to 

interact with safely. 

On balance therefore, it would be inappropriate to allow speed limits to be deliberately 

exceeded by such systems, and even allowing use of the tolerance band for short 

durations would be problematic, as it would be inappropriate to allow systems to exploit 

this tolerance every time they pass from one speed limit to another, as the point where 

the signs are placed is chosen based on surrounding hazards, and the vehicle shouldn’t 

be allowed to ignore this. If any tolerance band is allowed, this will effectively become 

the new limit rather than a tolerance, as manufacturers compete to make their products 

attractive. 

In the long term, it may be appropriate to reconsider speed limits where there are no 

vulnerable road users or manually driven vehicles around (e.g. a road designated solely 

for AVs, with no pedestrian access) – this scenario could be seen as analogous to high 

speed rail, where there is no need or obligation to obey speed limits that apply to 

manually driven cars. However, this would not be appropriate in the short term, as AVs 

need to behave in a way that is consistent with other road users.     

 

Edging through pedestrians 

 

Consultation Question 42 (Paragraphs 9.49 - 9.55): 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

Autonomously edging through pedestrians should be prohibited for all levels of 

automation. 

For a level 3 or 4 vehicle, this should not be within scope, as it should be left to the 

driver to do manually if required. 

For level 5 vehicles, there is no scenario where edging towards pedestrians could be 

done safely and acceptably. It may therefore be necessary to protect autonomous 

vehicles via laws to prevent humans obstructing their progress (equivalent to laws 

against ‘jaywalking’ in the US), with sensor data from the vehicle used to aid 

prosecution. Any remaining cases, such as a casualty lying on the road, would result in 

a human having to take control (e.g. an occupant uses some form of controls to actively 

‘drive’ the vehicle forwards, the vehicle is controlled remotely etc.) 



 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

There are many types of ‘bias’ with regard to machine learnt ADS.  Bias can be 

introduced by insufficient data coverage, poor data collection methods, human bias 

from labelling training data or from the chosen algorithmic structure or provided success 

criteria.   

An audit of the datasets may offer some limited benefit in flagging obviously limited and 

skewed approaches but will only address the reasons for bias related to the training 

data.  It is unclear how an audit would work in practice without also observing how the 

machine-learnt ADS was making use of it. 

It is important to note that typical state of the art AV architectures identify obstacles, 

including other vehicles and pedestrians as well as the road layout itself, within a 

‘perception layer’. The whereabouts of these obstacles are then passed to another layer 

of control where decisions are made and the path is planned, and this layer of control 

would have no knowledge of the appearance of a person, only knowledge that 

somebody classified as a person is at a particular location. 

It is therefore impossible within such an architecture for the decisions that the system 

makes to be biased by race, religious clothing, age etc., unless the data passed from 

the perception layer to the decision layer included such subcategories. It is difficult to 

envisage any reason why an AV would need to classify the race of a road user in order 

to drive safely, and therefore any deliberate passing of this information to the decision 

layer would potentially be prosecutable under existing equality legislation. The major 

difficulty would be in the regulators understanding what the system is doing inside the 

box. 

In terms of auditing training data for the perception layer to ensure that all demographics 

are equally likely to be detected, it may be that such measures would only be 

proportionate if accident statistics suggest an underlying trend. Otherwise, it could place 

an unfair burden on manufacturers and be too much work for regulators to enforce. 

Also, it needs to be considered whether there is any particular need to cover every 

permutation, and what proportions are fair. For example, if it is identified that for a 

particular system, whether somebody is of Chinese or Indian descent makes absolutely 

no difference to the ability to classify them, it would be unreasonable for authorities to 

enforce repeating training and testing to ensure both groups are covered equally, when 

resources could be better spent on training for another form of diversity, e.g. height, that 

is found to affect classification for this particular system. 

This is no different to any other area of systems engineering verification testing, where 

the testing resources are directed towards where they are more likely to uncover faults 

(see ‘equivalence partitioning’, for example), so it wouldn’t be appropriate to enforce 

manufacturers to bias their system development (either training or testing) towards 

poorer systems engineering practice in order to present an outward appearance of 



political correctness (which wouldn’t ever be exposed to media and public scrutiny 

anyway, as discussions between regulators and manufacturers relating to the detail of 

systems would have to remain confidential). 

If a bias does emerge, then that is due to poor systems engineering (i.e. equivalence 

partitioning where two scenarios were incorrectly thought to be equivalent, but should 

have been tested separately), and the regulator should take enforcement action in the 

same manner as for any other type of issue (e.g. if the system was failing to detect a 

particular type of vehicle, or people wearing particular styles of clothing). 

A best practice standard on collecting and using training data for ADS perception layer 

machine learning, plus the generation of shared test data that has the benefit of a variety 

of differing inputs, may be more beneficial.   

In summary, what really matters is the end behaviour of the ADS, so there should be a 

method for any safety agency to comprehensively analyse the performance of a system 

in response to a large set of scenarios (simulation is most credible way of doing this).  

This would identify bias in any part of the ADS rather than just the training data. 

 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

While we encourage transparency of ethics policies, we do not believe publishing ethics 

policies provides sufficient oversight. 

Leaving ethics policies to manufacturers is dangerous territory, because this can 

become part of the marketing strategy and the ‘brand DNA’, with manufacturers 

competing to be the most attractive (e.g. cutting in more aggressively to save time, 

sacrificing other road users to protect the driver). Such ‘trolley problems’ are 

exceptionally rare corner cases, so shouldn’t hinder AV progress, but regulators need 

to enforce what the policy should be for these occasional scenarios, both for legal 

assurance and to avoid a race to the bottom. This applies both for ensuring Safety and 

for ensuring the vehicle behaves in a courteous manner to other road users. 

Regulating ethics policies could also be beneficial to manufacturers as it would avoid 

them having to take potentially controversial decisions themselves; for example, if they 

are forced to publish a numerical cost that they assign to each fatality as part of the 

system’s method for making ethical decisions, they could be exposed to unfairly 

negative publicity as such figures can easily be misinterpreted, whereas standardising 

decisions like this in a regulation will protect manufacturers from such scrutiny. 

 

Consultation Question 45 (Paragraphs 9.76 - 9.88): 

 

What other information should be made available?   

 

Expected AV behaviour for all foreseeable scenarios should be standardised by the 

regulator (as per references to a ‘Digital Highway Code’ in previous questions). This 



should be communicated to the public by the government and the regulator. 

Manufacturers should be free to repeat this, but not free to participate in a race to the 

bottom as market pressures force them to favour their occupants over other road users, 

thereby acting against the greater good. This applies both to safety and to general 

courtesy on the road.   

 

 


