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Transport for West Midlands 

16 Summer Lane 

Birmingham 

B19 3SD 

07.02.2019 

Law Commission 
1st Floor,  
52 Queen Anne’s Gate,  
London,  
SW1H 9AG. 

Automated Vehicles: a joint preliminary consultation paper 

Dear Sir or Madam, 

Thank you for inviting a response to the ‘Automated Vehicles: a joint preliminary 
consultation’. This response represents the technical view (and does not constitute a formal 
policy position) of Transport for West Midlands (TfWM) - the transport arm of the West 
Midlands Combined Authority. The consultation document is a welcome, extensive and 
accessible summary of the pertinent issues which the Authority is considering. 
 
TfWM has an interest in three key elements of the emerging legal framework, the first being 
road safety. As the regional transport body TfWM has developed the West Midlands 
Regional Road Safety Strategy in partnership with local authorities. The Road Safety 
Strategy aims to reduce the number of people Killed or Seriously Injured (KSI’s) by 40% over 
the next decade – a commitment reiterated by the regional Mayor Andy Street. Moreover, 
TfWM has road safety powers in terms of the Key Route Network which is shared in 
partnership with the local authorities, who are the local highway authorities.  
 
Secondly, TfWM have an interest in the transport innovation element of the consultation. 
There are numerous AV projects as part of a wide ranging innovation programme in the 
West Midlands, including Midlands Future Mobility, a 250km real world testbed for CAVs. 
Furthermore the UK Autodrive project saw the UK’s first open road trial of AVs in Coventry in 
November 2017.  
 
Finally, TfWM have an interest in the development, management and operation of transport 
infrastructure, which is likely to fall in a part to the local transport authority and local highway 
authorities. Thus, TfWM stress the need for clarity on responsibility and liability in this area.  
 
With regards to the scope of the consultation, TfWM are keen to highlight that the 
‘connected’ element of connected and automated vehicles has been omitted from this 
consultation without clear reasoning. TfWM believe that this is relevant to the development 
of the legal framework, as the infrastructure that connects AVs could fall under the TfWM 
and local authority highway infrastructure remit. Thus, TfWM request that further information 
and clarity is provided on the connection of AVs as the review of the regulatory framework 
develops.   
 
In particular it is not clear what legal obligations will fall to transport and highway authorities 
as a result of wide spread CAV adoption.  For example, ensuring cohesion between physical 
signage/ marking and digital rules of the road (of speed limits, restrictions etc), and the 
maintenance of any roadside communications or sensing infrastructure.  



Page 2 of 14 

 
TfWM are also keen to engage with further phases of the Commission’s work, particularly 
regarding public transport and licencing issues which could have a profound impact on the 
operation of our transport system. The deliberate omission of privacy and data issues from 
the scope of the consultation is noted, but we are concerned that this is unduly limiting. In 
the event that transport or local highway authorities have a role in licencing or ensuring 
provider of last resort protections for CAV services operating as part of the public transport 
system, such matters will be of critical importance. 
 
Furthermore, the deliberate omission of CAVs which are footway running is a significant 
concern. From our extensive work with various OEMs and CAV eco-system stakeholders we 
understand there to be great potential benefit in flexible vehicle solutions that are able to 
traverse the entire extent of the legal adopted highway environment. In particular last mile 
solutions serving interchange nodes could benefit greatly from being able to physically and 
legally move between footway and carriageway. This would require a unique vehicle 
classification and changes to relevant Acts on a locally determined case by case basis. 
 
All questions where TfWM sees fit to provide a response have been answered in this 
consultation. We look forward to continuing to work together as throughout the running of 
this project.  

 
Yours faithfully, 
 
Mike Waters 
Director of Policy, Strategy and Innovation 
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Consultation Question Responses 
 

Chapter 3: Human factors 
 
Consultation Question 1: Do you agree that: 

(1) All vehicles which "drive themselves" within the meaning of the Automated 
and Electric Vehicles Act 2018 should have a user-in-charge in a position to 
operate the controls, unless the vehicle is specifically authorised as able to 
function safely without one? 
 

The term ‘user-in-charge’ is not necessarily a helpful definition.  As discussed and / or 
alluded to a different points in the consultation document there are points at which a user 
may actually be a driver; points at which the vehicle is the driver; and points at which a 
remote operator may be the driver. Due to this potential ambiguity it may be clearer to refer 
to a ‘driver-in-charge’ in CAVs which are designed and required to be operable and 
maintained by a user/owner, or an ‘operator-in-charge’ for those vehicles which may require 
hand-over from the vehicle at points but which may convey occupants who are perhaps too 
young, disabled or otherwise unable to be in charge and able to take control.  
 
It is hard to envisage many situations where one of these classifications should not apply.  In 
the former the use of the phrase driver conveys a greater sense of appropriate responsibility 
to consciously instruct the vehicle system and where required assume control where not 
within the Operational Design Domain (or defaulting from a minimal risk condition). For the 
latter (presumed to mostly apply to SAE Level 5 or 4 within the Operational Design Domain) 
the ADSE could be considered the operator in charge. An exception would be when a 
contracted third party, such as a fleet operator, is acting under licence and has taken liability 
for the provision, operation and safety of the vehicle and has therefore assumed appropriate 
liabilities.   
 

(2) The user-in-charge: 
(a) must be qualified and fit to drive; 
(b) would not be a driver for purposes of civil and criminal law while the 
automated driving system is engaged; but 
(c) would assume the responsibilities of a driver after confirming that they are 
taking over the controls, subject to the exception in (3) below? 
 

However defined, the responsible operator / driver / user must be least be qualified and fit to 
drive the vehicle and able to fulfil conditions 2a-c. Furthermore the standard of qualification 
and suitability to drive may be different in future to that required today and is dependent on 
the evolution of the vehicle system.  
 
Consideration should be made for a scenario where a request to take charge may be or 
should be denied if a road is for AVs only and there are no safety or system imperatives for 
the operator/driver/user do so. This is a matter of future infrastructure design and the 
regulations/legalities applied to this. 
 
Regarding 2c, careful consideration should be made for when the vehicle system should no 
longer be responsible. This should take account of the HMI challenges of handover in which 
a driver may consider themselves ready to take control, but in actual fact would likely 
struggle to safely be in full control without some form of tapered handover or transition in 
which the vehicle system would retain some control to smooth the handover process. To 
maximise safety outcomes the driver may not actually be in control at the point in which they 
legally accept control. Consideration should be made for whether the driver or ADSE is liable 
in the event of sudden system failure. 
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(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 
automated driving system, the vehicle should still be considered to be driving 
itself if the user-in-charge fails to prevent the accident. 
 

In principle yes, but in an emergency situation a user-in-charge may not always accurately 
predict what a vehicle will do and may make matters worse. A fail-safe option proven 
through progressive monitoring and trailing of early adoption and real-world testbeds may 
make a better first resort.   
 
Detailed consideration should be made around degree to which an operator/driver/user is 
not a driver for purposes of civil and criminal law whilst the automated driving system is 
engaged. In some circumstances they might take little responsibility for their actions, which 
could be dangerous. It is important that users feel accountable, however this must be 
balanced with the responsibility of the vehicle manufacturers to investigate and apply 
corrective measures when things go wrong.  
 
Consultation Question 2: We seek views on whether the label “user-in-charge” 
conveys its intended meaning. 
 
Subject to comments to previous questions regarding the potential need for an operator in 
charge label this term conveys the intended meaning. If adopted in preference to continued 
use of the term ‘driver’, very clear consumer explanation of the meaning should be 
promoted.   
 
Consultation Question 3: We seek views on whether it should be a criminal offence 
for a user-in-charge who is subjectively aware of a risk of serious injury to fail to take 
reasonable steps to avert that risk. 

(1) Yes, it should be a criminal offence 
(2) No, it should not be a criminal offence 
(3) Other 

 
Yes this should be a criminal offence, in order to deter dangerous and irresponsible 
behaviour and to keep road users safe. Nevertheless, clarity over ‘reasonable steps’ should 
be provided and updated as technology advances in order to allow for the safest possible 
environment e.g. in the future it may be safer for a user-in-charge to not intervene in specific 
circumstances.  
 
Consultation Question 4: We seek views on how automated driving systems can 
operate safely and effectively in the absence of a user-in-charge. 
 
By definition, SAE 4 (sometimes) and SAE 5 capable AVs would be able to operate safely 
and effectively without a driver. In full autonomy without a remote ‘operator-in-charge’ able to 
take over at points outside the ODD it seems likely that initially this should be restricted to 
limited circumstances or dedicated elements of the network. However, as the technology 
matures SAE 5 systems should simply work in all but exceptional circumstances and fail to a 
safe situation. With appropriate vehicle classification linked to locally applied regulation 
(within a standardised framework) this should be managed through normal traffic 
management duties (safe and expeditious management of the network).    
 
Consultation Question 5: Do you agree that powers should be made available to 
approve automated vehicles as able to operate without a user-in-charge? 
 
Yes in reference to SAE 4 and SAE 5, providing that such approval follows rigorous and 
extensive safety testing and potentially subject to there being a clearly identified ‘operator-in-
charge’. Clearly this should be subject to at least as good as driven safety standards and 
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assurances that liability is clear and that insurances will cover any costs in the event of 
something going wrong. 
 
Consultation Question 6: Under what circumstances should a driver be permitted to 
undertake secondary activities when an automated driving system is engaged? 
 
Only in higher SAE levels within the intended ODD and in systems which have been robustly 
tested for safety and can be proven as maintained to a current standard (not as built 
standard).  
 
Consultation Question 7: Conditionally automated driving systems require a human 
driver to act as a fallback when the automated driving system is engaged. If such 
systems are authorised at an international level: 
(1) should the fallback be permitted to undertake other activities? 
(2) if so, what should those activities be? 
 
UK law on these AVs should be consistent with current law for car drivers, meaning that 
other activities should be prohibited when acting as fallback in SAE 3 or lower vehicles.  
Similarly, to current practice listening to and operating voice/audio system and conversation 
with other vehicle occupants should be facilitated and enabled (people will do this anyway 
and safe design should accommodate it). If this requires a review of current law to ensure a 
clear and consistent approach to road safety rules across manual and conditionally 
automated systems that should be undertaken and higher SAE levels should be reviewed as 
technology emerges. 
 

Chapter 4: Regulating vehicle standards pre-placement 
 
Consultation Question 8: Do you agree that: 
(1) a new safety assurance scheme should be established to authorise automated 
driving systems which are installed: 

(a) as modifications to registered vehicles; or 
(b) in vehicles manufactured in limited numbers (a "small series")? 

(2) unauthorised automated driving systems should be prohibited? 
 
Yes.  
 
(3) the safety assurance agency should also have powers to make special vehicle 
orders for highly automated vehicles, so as to authorise design changes which would 
otherwise breach construction and use regulations? 
 
Yes as this approach could allow for advancements in AV technology. However, this is 
providing that the process is stringent and in the interest of safety, and that an effective 
insurance system is in place.  
 
 Consultation Question 9: Do you agree that every automated driving system (ADS) 
should be backed by an entity (ADSE) which takes responsibility for the safety of the 
system? 
 
Yes.  However, there are challenges around defining how long the manufacturing entity 
remains responsible and whether without IP and extensive knowledge transfer it is practical 
for third party after-market providers to assume responsibility part-way into the vehicle life-
cycle. Careful consideration is required over what consumer protection (for users and others 
on the transport system) exists in the event that the ADSE is no longer in business and who 
becomes the ADSE of last resort.  
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Consultation Question 10: We seek views on how far should a new safety assurance 
system be based on accrediting the developers’ own systems, and how far should it 
involve third party testing. 
 
Third party testing in the real world is essential to ensuring the safety of road users. This 
could include a form of AV MOT for more frequent in use testing. Self-certification for 
government approved tests could be used by approved manufacturers to test software and 
systems, providing that this is scrutinised effectively by third party organisations.  
 
Consultation Question 11: We seek views on how the safety assurance scheme could 
best work with local agencies to ensure that it is sensitive to local conditions. 
 
A range of stakeholders are part of delivering road safety; from local authority road safety 
teams and TfWM policy oversight, to the fire service who deliver education, the Driver and 
Vehicle Standards Agency (DVSA) and the police who investigate incidents. TfWM therefore 
believe that engaging and informing these stakeholders in the development of a new AV 
safety assurance agency will be crucial in ensuring that it is sensitive to local conditions.  
The skills are specialist (whether infrastructure related to vehicle related) and the work of 
any safety assurance body should draw on where these can best be sourced – so perhaps 
centrally for highly technical vehicle elements and vested locally for local context (with a 
statutory duty placed on police and/or relevant local authorities to cooperated with a national 
body). 
 
However, it should be noted that the resources of all local agencies (transport, highway and 
blue-light services) are extremely stretched and that without a funding stream to cover this 
they are unlikely to be able to service it. It is assumed this could be raised directly from the 
CAV eco-system or assurance scheme. 
 
 

Chapter 5: Regulating safety on the roads 
 
Consultation Question 12: If there is to be a new safety assurance scheme to 
authorise automated driving systems before they are allowed onto the roads, should 
the agency also have responsibilities for safety of these systems following 
deployment? 
 
Yes. 
 
If so, should the organisation have responsibilities for: 
(1) regulating consumer and marketing materials?  
(2) market surveillance? 
(3) roadworthiness tests? 
 
The organisation should be responsible for all of the above for the purpose of consistency 
and clear accountability, but may use a network of third party agents / authorised local 
agencies where expedient to do so.  
 
We seek views on whether the agency’s responsibilities in these three areas should 
extend to advanced driver assistance systems. 

(1) Yes, extend to advanced driver assistance systems 
(2) No, do not extend to advanced driver assistance systems 
(3) Other 
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The agency’s responsibility should extend to advanced driver assistance systems.  
 
Consultation Question 13: Is there a need to provide drivers with additional training 
on advanced driver assistance systems? If so, can this be met on a voluntary basis, 
through incentives offered by insurers? 
 
There is a need to provide drivers with additional training in the interest of road safety. This 
should be compulsory to ensure that all drivers are aware of how to operate the vehicle in 
various situations. Drivers should also understand their liabilities with regards to AVs.  
However, given the rate of change in a highly technology driven environment one-off training 
will be inadequate and a regular digital format of continuously refreshed targeted and 
relevant information would be far more effective. 
 
Consultation Question 14: We seek views on how accidents involving driving 
automation should be investigated. We seek views on whether an Accident 
Investigation Branch should investigate high profile accidents involving automated 
vehicles? Alternatively, should specialist expertise be provided to police forces. 
Please share your views below:  
 
Accidents should be investigated by a body that is accountable and contains experts in the 
field of AVs. The organisation must adopt a culture of positive feedback and leniency, with 
issues shared amongst all manufacturers to encourage transparency and a legal framework 
which allows for this. The intention would be that this enables local and central government, 
academia and the private sector to learn from mistakes and accidents. Significant elements 
of CAV accident investigation are likely to exceed local capacity and capability and will 
inevitably need to draw heavily on the providers of the Safety Assurance Scheme 
(particularly to de-code ‘flight box’ data). 
 
Consultation Question 15:  
(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 
drivers? 

 
Yes. Furthermore, assuming rates are low (if not then more urgent action is needed), then 
comparison of accident rates between AV types and systems of operation would also be a 
useful comparison. Data gathering of AV accidents should be automatically processed 
through a central data hub and directly shared with transport authorities with a statutory 
responsibility to compare and contrast with wider transport system performance.  

 
(2) We seek views on whether there is also a need to monitor the accident rates of 

advanced driver assistance systems. 
a. Yes, monitor advanced driver assistance system accident rates 
b. No, do not monitor advanced driver assistance system accident rates 
c. Other 

 
Advanced driver assistance system accident rates should be monitored to aid road safety 
measures and strategies. 
 
Consultation Question 16: 
(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 
 
There may be challenges around effectively comparing the wide variety of AVs with the 
variety of human drivers, not least of which because of initial low sample sizes with AV 
accident rates.  Managing perception over fact and mixed reporting levels (high for CAV and 
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low for driven) are further complications. Furthermore, it will be hard to determine the impact 
of changes in behaviour over time as other travellers adjust to the new technology. 

 
(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? Please share your 
views below: 

 
There are significant challenges with existing data, not least of which delays in reporting, 
accuracy and mixed standards. There are also felt to be many unreported accidents with 
conventional traffic. 
 
(3) Alternatively, are new obligations to report accidents needed? 

 
Data capture on AV accidents should be mandatory and regulated by an appropriate body 
and data shared with relevant local agencies.  

 
Chapter 6: Civil liability 

 
Consultation Question 17: We seek views on whether there is a need for further 
guidance or clarification on Part 1 of Automated and Electric Vehicles Act 2018 in the 
following areas: 
(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear? 
(2) (2) Do you agree that the issue of causation can be left to the courts, or is there a 

need for guidance on the meaning of causation in section 2?  
a. Leave to courts 
b. Need for guidance 
c. Other 

 
 (3) Do any potential problems arise from the need to retain data to deal with 
insurance claims? If so: 

(a) To make a claim against an automated vehicle’s insurer, should the injured 
person be required to notify the police or the insurer about the alleged incident 
within a set period, so that data can be preserved? 
(b) How long should that period be? 
 

TfWM will not respond to Question 17.  
 
Consultation Question 18: Is there a need to review the way in which product liability 
under the Consumer Protection Act 1987 applies to defective software installed into 
automated vehicles? 
 
TfWM will not respond to Question 18. 
 
Consultation Question 19: Do any other issues concerned with the law of product or 
retailer liability need to be addressed to ensure the safe deployment of driving 
automation? 
 
TfWM believe that liability needs to be clear regarding decisions on road safety that are 
made by software. This should be closely regulated with learnings being shared amongst 
relevant organisations.  
 
Furthermore, the ‘connected’ element of liability should be considered as part of the legal 
framework, with the body responsible for supporting AV infrastructure being clearly defined 
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and their liability understood.  This would extend to roadside infrastructure, digital legal 
records and rules of the road enforcement issues.  
 

Chapter 7: Criminal liability 
 
Consultation Question 20: We seek views on whether regulation 107 of the Road 
Vehicles (Construction and Use) Regulations 1986 should be amended, to exempt 
vehicles which are controlled by an authorised automated driving system. 
 
There appears to be a strong case that regulation 107 should be amended, but that further 
laws that clarify rules around AVs are considered in parallel.  
 
Consultation Question 21: Do other offences need amendment because they are 
incompatible with automated driving?  
 
TfWM will not respond to question 21.  
 
Consultation Question 22: Do you agree that where a vehicle is 
(1) listed as capable of driving itself under section 1 of the Automated and Electric 
Vehicles Act 2018; and 
(2) has its automated driving system correctly engaged; 
the law should provide that the human user is not a driver for the purposes of criminal 
offences arising from the dynamic driving task? 
 
At SAE 3 and below the human user should be considered as a driver. Higher SAE levels 
should be reviewed as technology emerges but with a view to the occupants not being liable 
for criminal offences provided the vehicle was being deployed within its ODD.  
 
Consultation Question 23: Do you agree that, rather than being considered to be a 
driver, a user-in-charge should be subject to specific criminal offences? (These 
offences might include, for example, the requirement to take reasonable steps to 
avoid an accident, where the user-in-charge is subjectively aware of the risk of 
serious injury (as discussed at paragraphs 3.47 to 3.57)). 
 
This appears to be entirely dependent on the operating state (SAE3-5) of the vehicle/service 
and with reference to previous comments may appropriately apply to an operator-in-charge 
or a driver/user. There is a real risk that blunt legalisation could constrain the consumer take-
up of the technology, but the need to address a number of the scenarios in the consultation 
document is understood. Some carefully defined circumstances where criminal liability would 
be appropriate are conceivable.   
 
Consultation Question 24: Do you agree that: 
 
(1) a registered keeper who receives a notice of intended prosecution should be 
required to state if the vehicle was driving itself at the time and (if so) to authorise 
data to be provided to the police? 
 (2) where the problem appears to lie with the automated driving system (ADS) the 
police should refer the matter to the regulatory authority for investigation? 
 (3) where the ADS has acted in a way which would be a criminal offence if done by a 
human driver, the regulatory authority should be able to apply a range of regulatory 
sanctions to  
(4) the regulatory sanctions should include improvement notices, fines and 
suspension or withdrawal of ADS approval? 
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TfWM will not respond to question 24 except to note potential considerable challenges with 
the ownership, origin and control of the ADS or ADSE being outside of UK jurisdiction and 
therefore difficult to tackle/enforce.    
 
Consultation Question 25: Do you agree that where a vehicle is listed as only safe to 
drive itself with a user-in-charge, it should be a criminal offence for the person able to 
operate the controls (“the user-in-charge”): 

(1) not to hold a driving licence for the vehicle; (2) to be disqualified from 

driving; (3) to have eyesight which fails to comply with the prescribed 

requirements for driving; (4) to hold a licence where the application included a 

declaration regarding a disability which the user knew to be false; (5) to be unfit to 

drive through drink or drugs; or (6) to have alcohol levels over the prescribed 
limits? 
 
Subject to previous comments regards operator/user/driver nomenclature all of the above 
are agreed.  
 
Consultation Question 26: Where a vehicle is listed as only safe to drive itself with a 
user-in-charge, should it be a criminal offence to be carried in the vehicle if there is no 
person able to operate the controls?  
 
Criminal penalties would help to discourage this dangerous behaviour, however, it should be 
recognised that the user could be replaced by a remote operator (ref important difference 
between operator/driver/user). 
 
Consultation Question 27: Do you agree that legislation should be amended to clarify 
that users-in-charge: 
(1) Are "users" for the purposes of insurance and roadworthiness offences; and 
(2) Are responsible for removing vehicles that are stopped in prohibited places, and 
would commit a criminal offence if they fail to do so?  
 
It appears that legislation should be amended to clarify responsibilities and liabilities, 
however, further refinement of case 27.1 and 27.2 is merited ref responses to other 
questions. 
  
Consultation Question 28: We seek views on whether the offences of driving in a 
prohibited place should be extended to those who set the controls and thus require 
an automated vehicle to undertake the route. 
 
It is necessary to be able to enforce and take action against those contravening prohibitions 
created to ensure the safety of all those on the highway and the effective operation of the 
network. However, contraventions could occur because the CAV has read and / or 
misinterpreted physical or digital record incorrectly or indeed that this was not correctly 
presented. In these circumstances extending the offence to the vehicle occupant who merely 
set a destination may be at odds with a reasonable expectation of the capabilities of a high 
SAE level vehicle. In these circumstances those who set the controls should encompass the 
operator of the service or ADSE  
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Consultation Question 29: Do you agree that legislation should be amended to state 
that the user-in-charge is responsible for: 

(1) duties following an accident; (2) complying with the directions of a police or 

traffic officer; and (3) ensuring that children wear appropriate restraints? 
 
The user in charge should be responsible for all of the above at SAE 3 and below. Higher 
SAE levels should be reviewed as technology emerges. 
 
Consultation Question 30: In the absence of a user-in-charge, we welcome views on 
how the following duties might be complied with: 
 
(1) duties following an accident; 
(2) complying with the directions of a police or traffic officer; and 
(3) ensuring that children wear appropriate restraints. 
 
Focusing on SAE5: 
In the interest of road safety there should always be a legally responsible body to manage 
these issues. Whilst it may not be a driver it should be an operator-in-charge.  This could be 
a third party ‘pay as you go’ service, part of a MaaS solution or even a city operated service.    
 
Regarding 1) stopping safely to await further direction and uploading relevant incident data 
with suitable verification certificates to a neutral location and contacting the relevant 
independent authority; 2) following digital verification via a central control system receiving 
direct instructions from the blue-light control room that can supersede programmed rules of 
the road; 3) Use of sensor and audio-visual tech to confirm compliance prior to journey 
commencement. 
 
Consultation Question 31: We seek views on whether there is a need to reform the law 
in these areas as part of this review. 
 
TfWM will not respond to Question 31.  
 
Consultation Question 32: We seek views on whether there should be a new offence 
of causing death or serious injury by wrongful interference with vehicles, roads or 
traffic equipment, contrary to section 22A of the Road Traffic Act 1988, where the 
chain of causation involves an automated vehicle. 
 
TfWM will not respond to Question 32.  
 
Consultation Question 33: We seek views on whether the Law Commissions should 
review the possibility of one or more new corporate offences, where wrongs by a 
developer of automated driving systems result in death or serious injury. 
 
TfWM will not respond to Question 33.  
 

 
Chapter 8: Interfering with automated vehicles 

 
Consultation Question 34: We seek views on whether the criminal law is adequate to 
deter interference with automated vehicles. In particular: 
(1) Are any new criminal offences required to cover interference with automated 
vehicles?  
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(2) Even if behaviours are already criminal, are there any advantages to re-enacting 
the law, so as to clearly label offences of interfering with automated vehicles?  
 
Road safety professionals, designers and operators and road users would benefit from legal 
clarity on AVs to encourage safe and legal behaviour as these emerge into the market. 
 
Consultation Question 35: Under section 25 of the Road Traffic Act 1988, it is an 
offence to tamper with a vehicle’s brakes “or other mechanism” without lawful 
authority or reasonable cause. Is it necessary to clarify that “other mechanism” 
includes sensors?  
 
This could be beneficial and should also extend to a communications systems.  
 
Consultation Question 36: In England and Wales, section 12 of the Theft Act 1968 
covers “joyriding” or taking a conveyance without authority, but does not apply to 
vehicles which cannot carry a person. This contrasts with the law in Scotland, where 
the offence of taking and driving away without consent applies to any motor vehicle. 
Should section 12 of the Theft Act 1968 be extended to any motor vehicle, even those 
without driving seats?  
 
The issue of digital hacking and virtual joyriding should be considered. 
 
Consultation Question 37: In England and Wales, section 22A(1) of the Road Traffic 
Act 1988 covers a broad range of interference with vehicles or traffic signs in a way 
which is obviously dangerous. In Scotland, section 100 of the Roads (Scotland) Act 
1984 covers depositing anything on a road, or inscribing or affixing something on a 
traffic sign. However, it does not cover interfering with other vehicles or moving 
traffic signs, even if this would raise safety concerns. Should section 22A of the Road 
Traffic Act 1988 be extended to Scotland? 
 
TfWM will not respond to Question 37. 
 

Chapter 9: "Machine Factors" - Adapting road rules for artificial 
intelligence decision-making 

 
Consultation Question 38: We seek views on how regulators can best collaborate with 
developers to create road rules which are sufficiently determinate to be formulated in 
digital code.  
 
If configured correctly, there is an opportunity for AVs to improve road safety on the UKs 
road networks. TfWM believe that it is crucial that a digital highway code is developed in the 
interest of all road users, and that the code should factor in that other road users do not act 
predictably or follow procedure in all circumstances.  
 
Legal clarity is required to confirm the responsible body e.g. a transport authority, for 
keeping a digital code up to date as the environment and AV technology changes and 
develops. However, the standards and duties and quality assurance framework for this must 
sit at a national level to ensure consistency and may have significant funding implications for 
local areas. TfWM and partners will be piloting some early versions of this as part of it’s work 
with the Meridian CAV testbeds and would be pleased to engage further with the 
Commission. 
 
Consultation Question 39: We seek views on whether a highly automated vehicle 
should be programmed so as to allow it to mount the pavement if necessary: 
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(1) to avoid collisions; (2) to allow emergency vehicles to pass; (3) to 

enable traffic flow; (4) in any other circumstances? 
 
For practical management of a highway network a vehicle should be programmed to mount 
the pavement in a clear and legally defined set of circumstances specifically to mitigate 
immediate and severe risk to life and injury. This should be based on assurances that AV 
decision making is fast enough to deal with changing conditions, and such assertions should 
be rigorously tested and potentially treated as a mandated and formally reportable situation 
which can be investigated (similarly to Health & Safety incidents and near misses) by a 
formal independent third party. 
 
Consultation Question 40: We seek views on whether it would be acceptable for a 
highly automated vehicle to be programmed never to mount the pavement. 
 
Only where at a place and in a time where the relevant rules, standards, and culture would 
mean a human driver would never consider it e.g. in a crowd or at speed. 
 
Consultation Question 41: We seek views on whether there are any circumstances in 
which an automated driving system should be permitted to exceed the speed limit 
within current accepted tolerances. 
 
In the interest of predictability for other road users, AVs should not be permitted to exceed 
speed limits unless directed to do so by a verified blue-light service.  
 
Consultation Question 42: We seek views on whether it would ever be acceptable for 
a highly automated vehicle to be programmed to “edge through” pedestrians, so that 
a pedestrian who does not move faces some chance of being injured. If so, what 
could be done to ensure that this is done only in appropriate circumstances? 
 
There are clear concerns regarding the safety of an AV edging through pedestrians, and 
AVs should never be allowed to make contact with people in this situation.  This will clearly 
fetter the ability for some CAVs to operate in some situations, however, safety must be 
paramount.  
 
Consultation Question 43: To reduce the risk of bias in the behaviours of automated 
driving systems, should there be audits of datasets used to train automated driving 
systems? 
 
TfWM agree that there should be audits, and these datasets should be monitored closely by 
a responsible body albeit confidentiality and IP maintained.   
 
Consultation Question 44: We seek views on whether there should be a requirement 
for developers to publish their ethics policies (including any value allocated to human 
lives)? 
 
Ethics policies should be published and must be communicated appropriately for various 
audiences.  
 
Consultation Question 45: What other information should be made available? 
 
TfWM is not responding to Question 45. 
 
Consultation Question 46: Is there any other issue within our terms of reference 
which we should be considering in the course of this review? 
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The ‘connected’ element of connected and automated vehicles has been omitted from this 
consultation without clear reasoning. TfWM believe that this is relevant to the development 
of the legal framework, as the infrastructure that connects AVs could fall under the TfWM 
and local authority highway infrastructure remit. Thus, TfWM request that further information 
and clarity is provided on the connection aspect of AVs as the review of the regulatory 
framework develops. In particular it is not clear what legal obligations will fall to transport and 
highway authorities as a result of wide spread CAV adoption. For example, ensuring 
cohesion between physical signage/ marking and digital rules of the road (of speed limits, 
restrictions etc), and the maintenance of any roadside communications or sensing 
infrastructure. 
 
TfWM are also keen to engage with further phases of the commission’s work, particularly 
regarding public transport and licencing issues which could have a profound impact on the 
operation of our transport system.  The deliberate omission of privacy and data issues from 
the scope of the commission is noted, but we are concerned that this is unduly limiting.  In 
the event that transport or local highway authorities have a role in licencing or ensuring 
provider of last resort protections for CAV services operating as part of the public transport 
system, such matters will be of critical importance. 
 
Furthermore, the deliberate omission of CAVs which are footway running is a significant 
concern. From our extensive work with various OEMs and CAV eco-system stakeholders we 
understand there to be great potential benefit in flexible vehicle solutions that are able to 
traverse the entire extent of the legal adopted highway environment. In particular last mile 
solutions serving interchange nodes could benefit greatly from being able to physically and 
legally move between footway and carriageway. This would require a unique vehicle 
classification and changes to relevant Acts on a locally determined case by case basis. 
 
 

 


