
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

SmarterUK 

 

What is the name of your organisation? 

 

techUK 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Agree in principle, but aware that there are other models for operation that would 

not require a user to take on this role, such as remote operation.  



We would be wary of being too prescriptive (relating to needing to have a User-

in-charge) in the early stages of regulatory reform process because of the risk of 

shitting down potential innovation pathways. 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Answer "agree" to all three questions. 

One note to consider further for question (c) is how to manage the process of 

"confirming that they are taking over the controls". Presumably the vehicle is 

operating and making decisions with a significant amount of information from 

various sources (on and within the vehicle as well as external sources such as 

other vehicles, smart highways management infrastructure etc.) How will this 

amount of information be managed and handed over to the user-in-charge as 

they transition into the driver? Is the driver expected to operate using that 

information or make their own judgements which may override or conflict with the 

vehicle's decision-making?  

Furthermore, in situation of multiple users in charge in a vehicle at once, it would 

add complication. We agree that there should be at least one person who is able 

to fulfil the role of "driver" if necessary, but consideration needs to be given to 

how this would be managed. 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

In principle, yes, the vehicle should be liable, not the user as they are unlikely to 

have all of the information to make correct decisions. We are also wary of 

encouraging human drivers to take over when required but then punishing them 

for a mistake that they made while originally intending to use an automated 

vehicle to its full potential.   

There are further questions for consideration in this area in relation to burden of 

proof: 

- who/what should be needed to demonstrate the actions taken were 

incorrect/punishable by law?  

- how would the evidence be provided?  

- who would be responsible for providing the evidence? 



In reality this is likely to be a case by case basis, as some accidents / incidents 

will involve a human driver facing consequences. 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

While it makes sense to distinguish between a driver and "user-in-charge", we have 

some concerns around the specific term itself.  

Firstly, as we look to define the specific roles of humans in the automated vehicle, we 

would expect to see further clarification of the potential role for a remote operator.  

Secondly, we have concerns about the term including the phrase "in charge". If users 

are permitted to do things other than focus on the journey, it is difficult to use the label 

of "in charge". We would suggest that perhaps another term would be more appropriate, 

such as "designated user". 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

No, it should not be a criminal offence 

 

The response is majority a "no, it should not be a criminal offence" as if there is a risk 

that people will face criminal charges this may impact trust in the autonomy of the 

vehicle. If there is a lack of adequate and open explanation for users, then this is difficult 

to place the blame on the user. 

Alternatively, there is a duty to the public to cater for specific/malicious/deliberately 

negligent actions. 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

Through the role of an operator.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 



[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Yes. This is important to support the development and deployment of automated 

vehicles that are operated remotely.  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

Noting the term "driver" rather than "user-in-charge", we believe that a driver should be 

able to rely on some tools/systems to assist and support automated driving, but in 

principle, as a driver, there should be no circumstances in which they are able to 

undertake secondary activities that distract them from their role as the driver. 

We appreciate that there is a risk that drivers become disengaged or complacent when 

using an ADS, and that there are potentially ways of keeping drivers engaged when 

ADS are engaged which would count as a secondary activity, but we are not sufficiently 

aware of these types of "infotainment systems" to argue against the need for a driver to 

be focussed on the task of driving (even with ADS engaged). 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

If they are considered to be a driver, then the primary responsibility and 

dedication of attention should be on driving. 

 

(2) if so, what should those activities be? 

 

NA  

 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

 

Consultation Question 38 (Paragraphs 9.6 - 9.27): 

 



We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

We believe that open and ongoing communication between the two groups is 

necessary.  

techUK is happy to assist with managing these communications and engagements to 

support this moving forward.  

We would also encourage regulators to look at how regulators in other sectors have 

approached engaging with industry regarding highly disruptive technologies (for 

example the energy sector). 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

[Answers chosen from list of options above:] 

 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

 

We appreciate that programming ethics and scenarios that break current road 

rules "for the greater good" is difficult but it is an aspect of the current road 

environment that keeps it functioning in particular circumstances.  

With the expectation that the deployment of increasingly automated vehicles will 

be somewhat incremental, and the road environment will remain mixed (that is, 

with human drivers) there will be some scenarios that will need to be catered for. 

At the very least an automated vehicle would need to be able to process the fact 

that other cars do, in particular circumstances, choose to mount the curb. 

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

This could be a useful way of ensuring transparency and standardisation in ethics as 

they are built into automation in the road environment. 



 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We are undecided on the regulation of publishing ethics, but we see the value in 

developers publishing how they developed their ethics policies (for example, did they 

conduct a public consultation? was it developed in-house?) 

 


