
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Andy Cope 

 

What is the name of your organisation? 

 

Sustrans Ltd 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Yes, all vehicles should have a user-in-charge in a position to operate the 

controls. Yes, the user-in-charge should be qualified and fit to drive. I am 

uncertain about the point of transition point from user-in-charge to driver. Defining 



the perceived likelihood of risk of collision and identifying the appropriate point of 

intervention would be very challenging 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Uncertain - clarification is required 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Disagree 

 

This feels highly ambiguous 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

The term ‘user-in-charge’ feels too ambiguous. We are inclined to prefer ‘operator’, 

although we appreciate some of the ambiguities that are contingent to this term. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Yes, it should be a criminal offence 

 

It should be a criminal offence for a user-in-charge who is subjectively aware of a risk 

of serious injury to fail to take reasonable steps to avert that risk, but defining where risk 

becomes likelihood will be hard to define. And for the user it will be challenging to be 

certain about when to intervene 



CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Developments in autonomous vehicles need strong regulation. Non-compatibility 

of multiple technologies and operating systems will lead to major challenges for 

responsible transport authorities. Assurance approaches should be consistent to 

help to support local authorities and other agencies 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

Existing sources of data on collisions are very weak – improved data collection 

would help understanding of current incidents and will be essential to better 

understand future patterns. However, there is no consensus on how to improve 

data collection relating to collisions. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

We are not clear on what the UK policy position on disengagements in AV testing 

is. Since the safety impacts of AVs will only really be known once deployment 

happens on a reasonably large scale, reporting on disengagements should be 

part of the safety monitoring procedure. Some US states require this, notably 

California, but we are not aware of any EU country adopting this. 

 



 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

 

Consultation Question 38 (Paragraphs 9.6 - 9.27): 

 

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

I don’t know how regulators can best collaborate with developers to create road rules 

which are sufficiently determinate to be formulated in digital code, but I consider that a 

high degree of collaboration is essential. The rules are dependent on digital code which 

derives from so many variables. Assumptions relating to these variables must be 

transparent. This would support learning, and support public and public sector 

engagement in discussion of the validity of such assumptions. 

A very particular example relates to bicycle users in particular. The diversity of bike 

types in use will need a very refined understanding if technologies are to be able to 

identify what is a bicycle. Tandems, recumbents, electrically-assisted bikes and 

children’s bikes all constitute part of the ‘fleet’, and all differ in size and shape and 

presumably therefore detection parameters. 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

We would very much prefer that an automated vehicle should never mount the 

pavement. However, in reality this is a function of by a decision making algorithm 

that takes into account tolerable risk relative to safety targets, and therefore the 

relative risk of taking such a course. So it is easy to think of scenarios where such 

a course of action might be ‘less-worse’ than the vehicle remaining on the 

carriageway (the case in point being the passage of emergency vehicles). Key to 

this is that a vehicle should never predominate over other transport users by 

default 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.    

 

I think it would be acceptable for automated vehicles to be programmed never to mount 

the pavement. But a crucial point is defining the infrastructure. ‘The pavement’ is often 



indistinct, and certainly it is not a consistent entity. We can consider the distinction 

between the physical characteristics of e.g. a typical high street, a road with a cycle 

superhighway alongside, a seafront promenade, shared space, to illustrate the point. 

There are important technical definitions and ‘real-world’ contexts which need to be 

taken into account. See the point raised under Q46  

 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

We would like to see total compliance with speed limits. Therefore we would consider it 

unhelpful if automated driving systems permitted vehicles to exceed the speed limit. We 

would also like to see speed limits set below current levels in many settings (e.g. blanket 

20mph in built-up areas)     

 

Edging through pedestrians 

 

Consultation Question 42 (Paragraphs 9.49 - 9.55): 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

I would consider it unacceptable for an automated vehicle to edge through pedestrians. 

This is the sort of scenario that underscores the dominance of car travel in transport 

policy that has been the UK paradigm for decades. Pedestrians are ‘just as important’ 

as people in cars, and considerably more vulnerable. In practical terms, the vehicle 

would have no idea whether the pedestrians were able to move, or the extent to which 

they were aware of the presence of the vehicle 

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 



 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

 

Consultation Question 45 (Paragraphs 9.76 - 9.88): 

 

What other information should be made available?   

 

As a bare minimum the detail of assumptions on variables that must be shared should 

include (and should not be limited to) tolerable risk, emergency braking distance, hazard 

classification, disengagement parameters   

 

Future work and next steps 

 

Consultation Question 46 (Paragraphs 9.91 - 9.93): 

 

Is there any other issue within our terms of reference which we should be considering 

in the course of this review?  

 

At the heart of our response is the need to protect people, and to protect the spaces 

that people need to use. Whether people are using the road, using the wider 

environment to travel, or using space adjacent to transport corridors for other purposes, 

safety and equality need to be foremost in planning. This means that the use of 

automated vehicles should put the safety needs of vulnerable road users first, and that 

no measures should be implemented that imply precedence of vehicles that may not be 

accessible to the whole of society. We are concerned that some of the rhetoric on 

automated vehicles does not reflect this need. We flag up a few specific issues that we 

think should be considered in the course of this review below (although we appreciate 

that some of these may lie outside the current terms of reference). 

There must be no creep towards preventing people from crossing roads where they 

wish, and AVs must stop for people in the carriageway in all circumstances. Obstruction 

of traffic by pedestrians can be dealt with through existing offences. 

The introduction of automated vehicles must not be allowed to lead infrastructure 

change that is to the detriment of people travelling by other modes of transport. For 

example, it should not be a reason to increase the use of guard rails to prevent people 

from crossing roads in certain locations. Severance (in the sense of geographical 

impediment) is a major deterrent to active travel. Infrastructure changes to support 

automated vehicles must not happen at the expense of infrastructure that is vital to other 

users of the transport system users, such as appropriation of bus lanes, marginalisation 

of bus stops, removal of cycle lanes, or reductions in density of pedestrian crossing 

points. 



The introduction of automated vehicles must not lead to additional responsibilities for 

pedestrians and cyclists, such as the need to wear hi-visibility clothing, or to carry a 

detectable smartphone or any other device to support detection. 

We consider that (further) marginalisation of some sectors of society is a possible 

outcome of the introduction of autonomous vehicles. These include economically 

disadvantaged groups (in the sense of paying for access to vehicles), mobility and 

sensory impaired groups (we are not clear that the needs of different groups will be 

reflected in design), gender differences may arise (we observe that the needs of men 

and women within the current transport paradigm differ, and the challenges that arise 

for women in future scenarios may be exacerbated), geographical distribution and 

prioritisation (the concern that change will be focussed on more affluent areas, at the 

expense of more deprived areas), etc. It will be important to look at legislative measures 

that can mitigate against discriminatory effect. 

We note that land use planning is outside the scope of this consultation. However this 

question cannot be divorced entirely from the issues at hand. One of the main ‘selling 

points’ of automated vehicles is the potential they have to reduce space requirements 

(relative to the current motorised transport system). The way vehicles operate in respect 

of infrastructure, parking, interaction with other road users, etc, all need to reflect a drive 

to reducing the amount of space dedicated to private vehicles, and enhancement of 

space that is shared by communities. 

There is very little reference to the road infrastructure, possibly because there is an 

assumption that the infrastructure will be adapted to the automated driving system. This 

is not a given, especially if we consider the state of the roads today. A road/highway 

authority today cannot guarantee that all road signs and road markings are in the state 

they should be nor that they are clearly visible to the vehicle. A road sign may be 

obscured by vegetation or knocked down by a vehicle. Road markings may be covered 

over by the spillage of an overturned lorry or even not repainted following digging up by 

a utility company. This has nothing to do with (criminal) interference with the signs, 

addressed in chapter 8. The same principle applies to the infrastructure data for digital 

road maps, which AVs will rely upon. There will need to be rules, procedures and most 

importantly resources to digitise infrastructure data (road rules but also spatial data such 

as road width, lanes, tunnel width, etc). There is work underway in the UK to digitise 

traffic regulation orders and at EU level through the ITS Directive. 

In relation to the safety assurance procedure, the law commission may be interested in 

some work done within the CityMobil2 project on certifying highly automated vehicles 

of the shuttle type. Although slightly dated (in the context of recent developments in 

automation), they may help to set out a framework for the legislative requirements of 

autonomous vehicles. See https://cordis.europa.eu/project/rcn/105617/reporting/en 

Finally, we are pleased that the Law Commission is addressing this area. Harmonisation 

between the approaches of local authority areas across the UK will be essential to 

achieving safe, progressive outcomes. 

 


