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This response to the joint preliminary consultation paper is submitted on behalf of the 

judges of the Court of Session and High Court of Justiciary.  Our Response is in italics after 

the relevant Question. 

 

In framing our response we are acutely aware that the question of how the introduction of 

driverless technology should be regulated is pre-eminently a matter of policy.  The many 

policy choices which will have to be made – e.g. what should or should not be allowed and 

to whom or to what should liability attach in any given situation – will be informed to a 

large extent by the developing technology and by societal attitudes to the likely impact of 

such technology.  We think that the role of lawyers in this exercise should principally be one 

of helping to provide legal clarity as to the effect of such policy choices and of identifying 

areas where we consider that further issues require to be considered.  Our response is 

therefore confined to such matters. 

 

We should make it clear that just as the consultation paper is preliminary, so too is our 

present response.  We would welcome the opportunity of considering the issues further 

once a policy has been finalised. 



 

 

RESPONSE TO CONSULATION QUESTIONS 

 

CHAPTER 3: HUMAN FACTORS 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43) 

Do you agree that: 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate 

the controls, unless the vehicle is specifically authorised as able to function safely 

without one? 

(2) The user-in-charge: 

(a) must be qualified and fit to drive; 

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving 

itself if the user-in-charge fails to prevent the accident. 

 

Response to Q1 

This is pre-eminently a policy issue.  We can see sense in the proposal.  We note, however, that the 

requirement for there to be a user-in-charge does not apply if the vehicle is specifically authorised as 

able to function safely without one.  But even in such a case, might there not be a need to identify a 

user-in-charge, e.g. for allocating responsibility for ensuring that children (and others) wear seat-belts 

(see Q29). 

 

 

Consultation Question 2 (Paragraph 3.45) 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

Response to Q2 

We think that the label is adequate to convey its intended meaning, but it is possible that other 

(possibly “snappier”) labels will emerge in the course of this consultation which will also convey the 

intended meaning. 

 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57) 

We seek views on whether it should be a criminal offence for a user-in-charge who is 



subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk. 

 

Response to Q3 

This is essentially a policy issue to be informed by the technology as it develops.  We suspect that the 

question of awareness and the reasonableness of any steps that might potentially be taken to avert the 

risk of serious injury will change over time, as the technology develops and people become more 

familiar with the possibilities offered by it.  We can see the possible attraction of creating a criminal 

offence along these lines, but if such an offence were to be created it would be necessary to give careful 

attention to a number of matters, such as: the question of awareness (should it really be a subjective 

test, or should there be scope for criminal responsibility where the user-in-charge ought reasonably to 

have been aware of the risk?); to what is meant by “serious” in “serious injury”; and how to define 

“reasonable steps” in an ever changing technological world where the technology may (in the short 

term at least) differ from vehicle to vehicle.  Where criminal liability may attach, the law should be 

very clear. 

 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77) 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge. 

 

Consultation Question 5 (Paragraphs 3.59 - 3.77) 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

Response to Q4-5 

These are questions of policy on which we have no comments to make.  However, we wonder (as noted 

in our Response to Q1) whether a user-in-charge may be necessary (at least where the vehicle is 

carrying passengers) for “on board” responsibilities, eg for ensuring that seat belts are worn by 

children (see Q29). 

 

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96) 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96) 

Conditionally automated driving systems require a human driver to act as a fallback 



when the automated driving system is engaged. If such systems are authorised at an 

international level: 

(1) should the fallback be permitted to undertake other activities? 

(2) if so, what should those activities be? 

 

Response to Q6-7 

These are questions of policy on which we have no comments to make. 

 

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104) 

Do you agree that: 

(1) a new safety assurance scheme should be established to authorise automated 

driving systems which are installed: 

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")? 

(2) unauthorised automated driving systems should be prohibited? 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations? 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109) 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system? 

 

Consultation Question 10 (Paragraphs 4.112 - 4.117) 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122) 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

Response to Q8-11 

These are all questions of policy on which we have no comments to make. 

 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

A new organisational structure? 



 

Consultation Question 12 (Paragraphs 5.30 - 5.32) 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment? 

If so, should the organisation have responsibilities for: 

(1) regulating consumer and marketing materials? 

(2) market surveillance? 

(3) roadworthiness tests? 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55) 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems? 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71) 

We seek views on how accidents involving driving automation should be investigated. 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85) 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

(2) We seek views on whether there is also a need to monitor the accident rates of 

advanced driver assistance systems. 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97) 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 



Alternatively, are new obligations to report accidents needed? 

 

Response to Q12-16 

These are questions of policy on which we have no comments to make. 

 

 

CHAPTER 6: CIVIL LIABILITY 

 

Is there a need for further review? 

 

Consultation Question 17 (Paragraphs 6.13 - 6.59) 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas: 

 

(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear? 

 

Response to Q17(1) 

We think that the legislative solution described at paragraphs 6.33 to 6.36 is unnecessarily tortuous 

and agree that it could give rise to the uncertainties described in paragraph 6.37.  The legislative 

solution of using two separate counterfactual hypotheses does not seem very satisfactory.  In our view 

the matter would be better addressed by a new bespoke provision than by attempting to shoehorn this 

very new situation into the 1945 Act.  Such a provision could also address the question whether an 

injured person could be held to be 100% to blame.  

 

 

(2) Do you agree that the issue of causation can be left to the courts, or is there a 

need for guidance on the meaning of causation in section 2? 

 

Response to Q17(2) 

We agree that development of the law in relation to causation should be left to the courts.  As is 

pointed out at paragraph 6.51, the circumstances that might require to be dealt with are presently 

unforeseeable.  Some of these may come to be resolved by insurance business practices; where that 

proves not to be the case and litigation is necessary, the courts will apply general causation principles 

as the issues that require to be addressed become apparent. 

 

 

(3) Do any potential problems arise from the need to retain data to deal with 

insurance claims? If so: 

(a) to make a claim against an automated vehicle’s insurer, should the injured 

person be required to notify the police or the insurer about the alleged 

incident within a set period, so that data can be preserved? 

(b) how long should that period be? 



 

Response to Q17(3) 

It seems harsh to impose additional obligations upon an injured person merely because the incident 

has (or may have) been caused by an automated vehicle.  We think that the onus should rest upon the 

insurer to preserve relevant data for a reasonable time.  Three years would appear to be a sensible 

period during which insurers should be required to preserve relevant data.  This obligation, however, 

should not impinge on the injured person’s right to bring a claim at any time within the applicable 

limitation period.  

 

 

Consultation Question 18 (Paragraphs 6.61 - 6.116) 

Is there a need to review the way in which product liability under the Consumer 

Protection Act 1987 applies to defective software installed into automated vehicles? 

 

Response to Q18 

Yes, for the reasons explained in the consultation paper. 

 

 

Consultation Question 19 (Paragraphs 6.61 - 6.116) 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation? 

 

Response to Q19 

We have no other issues to suggest. 

 

 

CHAPTER 7: CRIMINAL LIABILITY 

Offences incompatible with automated driving 

 

Consultation Question 20 (Paragraphs 7.5 - 7.11) 

We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system. 

 

Response to Q20  

Yes.  A criminal offence should be clear and unambiguous. It should explicitly be stated that this 

provision does not apply to vehicles which are controlled by an authorised automated driving system 

which is in good working order. 

 

 

Consultation Question 21 (Paragraphs 7.5 - 7.11) 

Do other offences need amendment because they are incompatible with automated 



driving? 

 

Response to Q21 

Any offences which are incompatible with automated vehicles should be amended to cover automated 

vehicles. 

 

 

Offences relating to the way a vehicle is driven 

Consultation Question 22 (Paragraphs 7.14 - 7.19) 

Do you agree that where a vehicle is: 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged; 

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

Response to Q22 

We agree, provided that there is sufficient confidence in the technology.  Where this is the case then a 

‘safe harbour’ provision would seem appropriate to provide clarity to the citizen, other road users and 

insurers and not deter the use of the technology and users in charge.  Providing there is confidence in 

the technology to justify such an approach the human user should not be considered a driver for 

purposes of criminal offences arising from the dynamic driving task.  We also agree that the criminal 

law should not be used as an economic disincentive.  The criminal law should be used to influence 

behaviour, promote road safety and punish offenders. 

 

We are slightly concerned about the situation where the human user should not have engaged the 

automated driving system, and the “criminal offence” results from a wrong, perhaps negligent or 

reckless decision to engage it.   Whether such situations could exist may depend on the technology as 

it develops, but assuming that it could exist we think the human user should potentially be subject to 

the criminal law.  The way of dealing with this, however, should not be to consider him to be a driver 

and subject to penalties as such (a highly unrealistic construct) but rather to treat him as a user-in-

charge and subject him to the criminal law, if any, applicable to that status (see Q22 below). 

 

 

Consultation Question 23 (Paragraph 7.21) 

Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, 

the requirement to take reasonable steps to avoid an accident, where the user-in-charge 

is subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 

3.57)). 

 

Response to Q23 



We agree. Where appropriate a user-in-charge should be subject to specific criminal offences, for 

example where the user could reasonably intervene and take steps to avoid an accident. Our 

Responses to Q3 and 22 touch upon these matters. 

 

 

Consultation Question 24 (Paragraphs 7.23 - 7.35) 

Do you agree that: 

(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

(2) where the problem appears to lie with the automated driving system (ADS) the 

police should refer the matter to the regulatory authority for investigation? 

(3) where the ADS has acted in a way which would be a criminal offence if done by 

a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 

Response to Q24 

We agree, subject to the caveat that a duty must be placed on the regulatory authority to investigate.  

Para.7.32 seems to suggest that the onus of investigation, in its entirety, is with the police.  Where the 

problem appears to lie with the automated driving system (ADS) the police should have a duty to refer 

the matter to the regulatory authority for investigation and the regulatory authority should have a 

duty in these circumstances to investigate the matter expeditiously.  We agree that a registered keeper 

should have a statutory duty to confirm if the vehicle was driving itself at the time and (if so) to 

authorise data to be provided to the police.  We also agree that the regulatory authority should be able 

to apply a range of regulatory sanctions to the entity behind the ADS.  We have no comment on what 

these sanctions should be as this is a matter for Parliament.  We do however agree, for the promotion 

of road safety, that a system of enforcement notices, suspension and withdrawal would be necessary. 

 

 

Responsibilities of “users-in-charge” 

Consultation Question 25 (Paragraphs 7.37 - 7.45) 

Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-charge, 

it should be a criminal offence for the person able to operate the controls (“the 

user-in-charge”): 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for 

driving; 

(4) to hold a licence where the application included a declaration regarding a 

disability which the user knew to be false; 



(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits? 

 

Response to Q25 

We agree.  Where a vehicle is deemed to be safe to drive itself only with a user-in-charge, the duties of 

a user-in-charge should be properly set out in legislation and include the requirement to hold a 

current licence (and not be disqualified) and be fit to drive, having adequate eyesight and not being 

intoxicated, etc. This will regulate and promote road safety.  

 

 

Consultation Question 26 (Paragraphs 7.37 - 7.45) 

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls? 

 

Response to Q26 

Yes.  In order to promote safety and compliance with this duty it is necessary to regulate and 

criminalise a failure. 

 

 

Responsibilities for other offences 

Consultation Question 27 (Paragraphs 7.48 - 7.65) 

Do you agree that legislation should be amended to clarify that users-in-charge: 

(1) Are “users” for the purposes of insurance and roadworthiness offences; and 

(2) Are responsible for removing vehicles that are stopped in prohibited places, and 

would commit a criminal offence if they fail to do so? 

 

Response to Q27  

We agree.  Rather than giving the responsibility to the courts, when dealing with driverless vehicles, 

to develop jurisprudence on what amounts to use (for the purposes of insurance and roadworthiness 

offences), which will take some time and generate debate and uncertainty until the law is fully 

developed and clear, it is desirable that this matter is dealt with expeditiously in bespoke legislation. 

With regard to the second aspect of this question, it is important that this duty is clearly set out in 

legislation.  

 

 

Consultation Question 28 (Paragraphs 7.59 - 7.61) 

We seek views on whether the offences of driving in a prohibited place should be 

extended to those who set the controls and thus require an automated vehicle to 

undertake the route. 

 

Response to Q28 



It is clearly important that this duty is properly ascribed to someone.  It would appear that this duty 

should be allocated to the user-in-charge – provided that the user-in-charge, having identified the 

destination, is able to override a choice of route by the automated driving system when it appears that 

that route would involve driving through a prohibited place – but this is a matter of policy which 

Parliament should decide on.  

 

 

Obligations that pose challenges for automated driving systems 

Consultation Question 29 (Paragraphs 7.71 - 7.88) 

Do you agree that legislation should be amended to state that the user-in-charge is 

responsible for: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints? 

 

Response to Q29 

We agree.  Even without the advent of automated vehicles the legislation would need updated to take 

account of modern communication.  The current legislation was designed for a time where most 

things were done face to face.  Mobile phones were not in common use.  The ethos of the legislation 

still stands good, namely to ensure that parties involved in an accident have duties in respect of the 

provision of identification to the other party and law enforcement.  However, with the new driverless 

vehicles technologies it is important to set out what is expected of the user in the event of an accident.  

This should be done with bespoke legislation properly informed and properly crafted to deal with the 

mischief and ensure compliance with the duty.  The same observations stand good for directions from 

law enforcement officers.  With regard to children’s safety belts, the safety of children in such vehicles 

is important and the age of such passengers is such that they cannot be expected to judge and act for 

themselves.  It is therefore important that the passenger safety belt [restraints] duty is properly 

considered and allocated and is set out in bespoke legislation. 

 

 

Consultation Question 30 (Paragraphs 7.71 - 7.88) 

In the absence of a user-in-charge, we welcome views on how the following duties might 

be complied with: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

Response to Q30 

This question assumes a situation where a user-in-charge is not required to enable the vehicle to drive 

on public roads.  These are important duties which must be ascribed to someone.  One solution might 

be to require (in every case where the vehicle is carrying people) that one person within the car 

(provided he is over the requisite age) is identified as the user-in-charge.  Or there could be a default 



position that, in the absence of someone on board accepting responsibility, the registered owner/keeper 

is the user-in-charge for these purposes. 

 

 

Consultation Question 31 (Paragraphs 7.71 - 7.88) 

We seek views on whether there is a need to reform the law in these areas as part of 

this review. 

 

Response to Q31 

There is such a need, for the reasons set out in Q29.  

 

 

Aggravated offences 

Consultation Question 32 (Paragraphs 7.92 - 7.123) 

We seek views on whether there should be a new offence of causing death or serious 

injury by wrongful interference with vehicles, roads or traffic equipment, contrary to 

section 22A of the Road Traffic Act 1988, where the chain of causation involves an 

automated vehicle. 

 

Response to Q32 

We support this proposal.  Given the new technologies and with such a significant change in 

technologies for road traffic users a bespoke offence is necessary to properly set parameters for a new 

criminal offence, together with appropriate penalties.  It will be necessary that Parliament consider 

this matter rather than trying to cover the mischief with existing offences which were designed to deal 

with another problem.  

 

 

Consultation Question 33 (Paragraphs 7.113 - 7.123) 

We seek views on whether the Law Commissions should review the possibility of one 

or more new corporate offences, where wrongs by a developer of automated driving 

systems result in death or serious injury. 

 

Response to Q33  

Yes.  Common law corporate homicide where proof of mens rea is an essential requirement requires a 

controlling mind.  Large companies which produce driverless cars will not have controlling minds – 

recognised in background paper 2 at para 2.73.  Under the statutory offence – 2007 Act – a 

substantial element of the breach must be the way in which activities are managed or organised by 

senior managers.  Albeit there have been 25 prosecutions in England and Wales there have been none 

in Scotland.  Further, the prosecutions have been in relation to small and medium sized companies 

where it is much easier to prove criminal liability against senior managers as they are intimately 

involved in day-to-day decisions.  This will be extremely difficult when dealing with large companies 

with complex management structures, where senior managers are detached from such decisions.  



Further, the current offence only applies to fatalities and does not apply to persons injured, seriously 

injured, or seriously injured with life changing disabilities or indeed serious risk is caused but no 

injuries result.  This is unfair and difficult to comprehend. 

 

 

CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 

Consultation Question 34 (Paragraphs 8.1 - 8.58) 

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

(1) Are any new criminal offences required to cover interference with automated 

vehicles? 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting 

the law, so as to clearly label offences of interfering with automated vehicles? 

 

Response to Q34 

Yes (to both parts of the Question).   If Parliament considers this to be a serious mischief posing a risk 

to road safety and road users, then Parliament should specifically make it a bespoke criminal offence 

crafted with a detailed knowledge of the mischief it is designed to prevent and with penalties which 

specifically deal with offence.  It is important that the citizen should know what is criminal and what 

is not.  Relying on existing criminal offences in this area drafted and designed for driver controlled 

vehicles would risk public ignorance and could result in unnecessary and protracted legal argument 

in court on statutory interpretation.  

 

 

Tampering with vehicles 

Consultation Question 35 (Paragraphs 8.28 - 8.31) 

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause.  Is it 

necessary to clarify that “other mechanism” includes sensors? 

 

Response to Q35 

Yes – ‘Other mechanism’ could be read as being related to brakes (read ejusdem generis) and therefore 

on this interpretative approach sensors would not be covered as they are not brakes or a form of 

brakes. In these circumstances to avoid doubt (and endless arguments) the section should be amended 

to make it explicit that it is a crime to tamper with sensors.  

 

 

Unauthorised vehicle taking 

Consultation Question 36 (Paragraphs 8.32 - 8.39) 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a 

person. This contrasts with the law in Scotland, where the offence of taking and driving 



away without consent applies to any motor vehicle. Should section 12 of the Theft Act 

1968 be extended to any motor vehicle, even those without driving seats? 

 

Response to Q36  

Not applicable to Scots Law. 

 

 

Causing danger to road users 

Consultation Question 37 (Paragraphs 8.6 - 8.12) 

In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad 

range of interference with vehicles or traffic signs in a way which is obviously 

dangerous.  In Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing 

anything on a road, or inscribing or affixing something on a traffic sign.  However, it does 

not cover interfering with other vehicles or moving traffic signs, even if this would raise 

safety concerns.  Should section 22A of the Road Traffic Act 1988 be extended to 

Scotland? 

 

Response to Q37 

Yes – Section 100 of the Roads (Scotland) Act 1984 should be extended to ‘moving a sign’ and to 

interfering with other vehicles to ensure that Scots law is in line with that of England and Wales. 

Such conduct can pose a serious risk to safety and should therefore be explicitly covered by the 

criminal law of Scotland.   

 

 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

Consultation Question 38 (Paragraphs 9.6 - 9.27) 

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

Should automated vehicles ever mount the pavement? 

Consultation Question 39 (Paragraphs 9.6 - 9.37) 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37) 



We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed ever to mount the pavement. 

 

Should highly automated vehicles ever exceed speed limits? 

Consultation Question 41 (Paragraphs 9.40 - 9.47) 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

Edging through pedestrians 

Consultation Question 42 (Paragraphs 9.49 - 9.55) 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

Avoiding bias in the behaviour of automated driving systems 

Consultation Question 43 (Paragraphs 9.68 - 9.74) 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems? 

 

Transparency 

Consultation Question 44 (Paragraphs 9.76 - 9.88) 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

Consultation Question 45 (Paragraphs 9.76 - 9.88) 

What other information should be made available? 

 

Response to Q38-45 

These are all questions of policy on which we have no comments to make. 

 

 

Future work and next steps 

Consultation Question 46 (Paragraphs 9.91 - 9.93) 

Is there any other issue within our terms of reference which we should be considering 

in the course of this review? 

 

Response to Q46 

No.  The preliminary consultation paper provides a very helpful starting point for the 

discussion.  No doubt further points will arise in light of the responses received.   

 



In answering certain of the Questions raised in the consultation paper we have touched on 

the question of what is to happen if a user-in-charge chooses to activate the automated 

driving system (ADS) when, for whatever reason, it is inappropriate to do so; or if he 

chooses not to override the ADS when he ought to.  Questions 3, 22 and 23 deal with this 

area, but do not appear to spell out with any precision what responsibilities are placed on 

the user-in-charge and in what circumstances he might be held civilly or criminally liable.  

Much may, of course, depend on the technology.  But developments in the technology may 

not be consistent across the different manufacturers and different price ranges of vehicles.  A 

user-in-charge of one vehicle might be expected to react differently from how he would react 

in the same situation but in a different vehicle with different technology.  A subjective test 

for awareness of the danger might be difficult to assess.  Similarly a reasonableness test for 

how he should have reacted.  There might be a lesser exposure to criminal liability for the 

same accident depending on whether the user-in-charge was in charge of a highly 

sophisticated top of the range vehicle or a less expensive older vehicle.  This may be 

inevitable.  But there may be questions as to whether this is capable of being expressed 

simply for the purposes of the criminal law, quite apart from the question whether it is 

socially acceptable. 

 

We note that the consultation paper does not deal with a number of questions.  We mention 

a few below: 

 

• Maintenance – who is criminally or civilly liable for an accident if the ADS is 

inadequately maintained and that lack of maintenance leads to an accident? 

 

• Hacking – how is hacking to be dealt with, both criminally and civilly?  The question of 

cyber-security perhaps needs to be considered.  Who is to be held responsible when an 

accident happens as a result (apart from the hacker, if caught)?   

 

• Network – where does liability attach if the network crashes and an accident ensues? 

 

There may be other questions that require to be addressed. 

 




