
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Steve Gooding 

 

What is the name of your organisation? 

 

the RAC Foundation 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

The concept of 'user-in-charge' raises a number of issues. First, simply on the 

implication of a vehicle occupant being 'in charge' of a vehicle which is, in 

practice, making its own independent decisions. Second, and perhaps most 



importantly, we have grave concerns about the concept of a vehicle which drives 

itself being allowed on the public highway unless it is specifically authorised to 

function safely without one. This goes to the heart of 'conditional autonomy' and 

our biggest concern which is the circumstances under which, and the means by 

which, any vehicle is designed to cede control to a driver other than at the driver's 

own instigation - we do not think this should be permissible whilst the vehicle is 

in motion unless there is an elaborate and necessarily time-consuming process 

of ensuring that the driver is in a fit state to take control. 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

This question rather answers itself - the concept of having a user-in-charge is 

built on that 'user' being legally fit to take control, ergo it could not be someone 

under age, unqualified, or otherwise impaired (e.g. intoxicated). 

We have grave doubts about any system of autonomous operation that would 

put a user-in-charge in the position of being the fail-safe in the course of a journey 

- it is very likely that an occupant of an autonomous vehicle will not be 

concentrating on the road and traffic conditions in a way that a driver would, and 

the idea that they would quickly gain that degree of focus in the event of an 

incident seems to us to be flawed.  

It is conceivable that in some circumstances the user-in-charge could discern that 

the vehicle's autonomous actions appear likely to cause or exacerbate an 

incident, but we question the wisdom of designing this into the operating system. 

We would draw a distinction between a user who makes a trip one way in fine 

weather but needs to take control of the dynamic driving task for the return trip 

due, for example, to a change in weather conditions. 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See previous answer 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 



We do not like the concept of the individual being deemed to be 'in-charge' when the 

vehicle is making the real-time decisions. Can anyone be described as being 'in-charge' 

if they are, for example, asleep? As a label this appears to us to work better for the 

person in a vehicle being run on a trial or experimental basis than for mainstream 

commercial application. 

The Commissions might like to compare the concept with that of being the captain of a 

ship - 'in charge', and ultimately accountable, but not, themselves turning the wheel, to 

explore where the balance of legal accountability switches. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Other 

 

Again, this seems to go to the heart of whether the operating parameters of the  

autonomous vehicle genuinely cover all those circumstances which it is likely to 

encounter. If the autonomous system fails and the vehicle occupant is in a position to 

spot this in time to take control and perform an appropriate manoeuvre all well and 

good, but the legal test would have to be very high- akin to the threshold for a successful 

judicial review i.e. not that a reasonable person could have acted but that no reasonable 

person should have failed to act. 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

We have yet to be convinced that SAE Level 3 autonomy can be designed in a way that 

delivers a satisfactory degree of safety, since they require a user-in-charge to be the 

operating fallback. 

It would not seem to be beyond the limits of technological innovation to design a vehicle 

operating system that could perform low speed manoeuvres, such as parallel parking 

without human supervision, or motorway driving, given the nature of motorway 

carriageway design.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 



[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The challenging question is not whether such powers should be made available, it is 

over what criteria would need to be met in order for those powers to be exercised.  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

It is very hard to see the point of autonomous operation other than to liberate the vehicle 

occupant from all aspects of the driving task, save for specifying the destination. If the 

automated driving system is safely in control of the driving task then we see no need to 

put a limit on secondary activities save for actions that could interfere with the automatic 

system - vehicle occupants should still be subject to the law requiring the wearing of 

seat belts, which itself would limit their activities. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We regard it as complete madness for such systems to be authorised at all. 

We doubt whether any prescription on 'other activities' would be realistically, 

universally respected and enforced. We are having enough trouble persuading 

drivers to stop using hand-held mobile devices to read and send texts in non-

automated vehicles! 

 

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  



(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

It is going to be important that no small series exemptions allow autonomous 

operating systems onto public roads without being subject to an appropriate type-

approval regime, the same goes for post manufacture modifications (though it 

seems unlikely that the array of sensors needed to support full autonomous 

operation could readily be retrofitted). 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See previous answer. 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Once again we would draw a distinction between trials of new technology, which 

might be run under closely defined and monitored exemptions and full 

commercial operation as envisaged by many manufacturers, for which a material 

revision of the whole vehicle type approval system will be needed. 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

We will be interested to see what the automotive companies responding to this 

consultation say about this idea. At heart we see a need to have a defined entity that is 

- and knows it is - responsible/liable for the safe and compliant functionality of its 

product. How far that needs to run through the life of a vehicle is more of a moot point, 

and could be connected to the extent to which the vehicle requires ongoing connectivity 

to benefit from software upgrades etc...       



 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

We have no expertise in the design of safety audit, but as lay observers would expect 

that both elements would be needed - we would not trust a system based wholly on 

self-certification, and would expect independent audit in some form of developers' 

systems, developers compliance with their own systems, and separately of the 

functionality of the vehicle design and subsequent conformity of production. Where the 

vehicle system involves any combination of machine learning and artificial intelligence 

which materially impacts on the vehicle functionality we would advocate further testing, 

which could mean some form of annual MoT from the date of vehicle registration, rather 

than after three years. 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

We aren't qualified to comment. 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

There appears to us to be no compelling safety reason why these two functions should 

necessarily be combined in a single agency - they are akin to functions currently split 

between the DVSA and the VCA. As a matter of operational efficiency one might come 

to a different answer, much would depend on the nature of the testing and auditing 

regime developed and the specific tasks that need to be performed. 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

see above 



 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

Yes, extend to advanced driver assistance systems 

 

We have many concerns about advanced driver assistance systems. Since these may 

contain elements of the systems necessary for delivering full autonomy it would seem 

sensible to brigade the process for authorising their deployment on the public highway. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We have a concern that the less of the driving task a driver is required to perform the 

less likely they are to be in a good position to act should the need arise.  We think this 

is a safety risk probably best mitigated in the design of vehicle systems rather than by 

offering or requiring training e.g. the vehicle performing retinal and other scanning of 

the driver and sending appropriate alerts. We would argue that it would be highly 

desirable for drivers to have access to training on systems that might be novel or 

unfamiliar, which could form part of the sale process, though we can see practical issues 

with cascading this into the secondhand market. 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

We will be interested to see what the insurance industry has to say, but instinctively we 

think the highly competitive nature of the UK motor insurance market has confounded 

most previous attempts to incentivise driver behaviour through incentives linked to 

insurance premiums. 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 



We seek views on how accidents involving driving automation should be investigated.  

 

I suspect we won't be the only respondent to argue that you should avoid the term 

'accident', which by its very nature suggests an absence of blame. 

The UK currently has no agency charged with investigating the cause of road crashes 

as opposed to pursuing blame and possible prosecution of offenders. 

Once again we would distinguish between trials and full commercial deployment of 

autonomous technology. It would be possible to devise some combination of obligations 

on those conducting trials to ensure that incidents and crashes can be fully investigated 

by the DfT, possibly through CCAV with help from DVSA and VCA. A key obligation 

should be the full, open disclosure to investigating authorities of all vehicle data. 

Quite separately from the issue of autonomy, we have argued for the creation of a 

system for investigating the causes of road crashes. The case for such a system would 

appear to be augmented by the prospect of crashes involving self-driving vehicles. The 

key to investigation would, again, appear to rest in the capture, disclosure and 

interrogation of vehicle data systems. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

We think either model could be made to work, subject to an appropriate mechanism for 

sharing information at a national and ultimately international level. We would not 

necessarily limit investigation to 'high profile' crashes - much could potentially be 

learned from patterns of lower impact incidents and near-misses. The difference 

between a near miss and a fatality can sometimes be measured in inches. 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

The question of whether these vehicles turn out to be inherently safer is bound 

to be asked, so the data should be captured. Exactly who should capture it, to 

whom it should be reported and how then analysed depend on the eventual 

design of the whole system architecture. 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 



- Other.] 

 

Yes, monitor advanced driver assistance system accident rates 

 

We would argue that this should be part of the overall crash reporting system, 

currently known as Stats 19, though it would require more detailed investigation 

than would currently take place other than for the most serious crashes involving 

fatalities. 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

Our view is that there are several challenges as your paper outlines, but none 

that couldn't be resolved by people with the appropriate statistical knowledge and 

qualification. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

See previous comments about vehicle data. 

 

CHAPTER 6: CIVIL LIABILITY 

 

Is there a need for further review? 

 

Consultation Question 17 (Paragraphs 6.13 - 6.59): 

 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas:  

 

(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear?  

 

We do not have the expertise to offer a view on the questions in this Chapter, 

save to observe in respect of para 6.55 that we this all vehicles, including 

automated vehicles, should be subject to a mandatory requirement to record 

specified data (whether that data is then stored on the vehicle or transmitted for 

remote storage). 

 

 
CHAPTER 7: CRIMINAL LIABILITY 

 

Offences incompatible with automated driving 

 

Consultation Question 20 (Paragraphs 7.5 - 7.11): 

 



We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system. 

 

[Respondents chose from the following options: 

- Yes, amend regulation 107 in this way; 

- No, do not amend regulation 107 in this way;  

- Other.]  

 

Other 

 

Regulation 107 clearly needs amendment. Precisely what this amendment should be 

requires more work. 

 

Consultation Question 21 (Paragraphs 7.5 - 7.11): 

 

Do other offences need amendment because they are incompatible with automated 

driving?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Almost certainly. The Autonomous and Electric Vehicles Act has gone some way to 

establish an appropriate legislative framework, but more for the facilitation of on-road 

trials than for full commercial deployment, the latter is likely to necessitate more 

sweeping changes, in turn dependent on changes to the UN ECE type approval regime. 

 

Offences relating to the way a vehicle is driven 

Consultation Question 22 (Paragraphs 7.14 - 7.19): 

 

Do you agree that where a vehicle is: 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged;  

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

This links back to the questions posed earlier about who - or what - is legally deemed 

to be 'in charge'. If the dynamic driving task has been wholly assumed by the vehicle 

then it is hard to see what any human in the vehicle should be held liable for, other 

than deliberately engaging autonomous operation outwith the design parameters of 

the system (which, we'd argue, the system itself should prevent). 

 

Consultation Question 23 (Paragraph 7.21): 

 



Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, 

the requirement to take reasonable steps to avoid an accident, where the user-in-charge 

is subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 

3.57)).  

 

We have some difficulty with the whole 'user-in-charge' concept, we'd be happy to 

engage on the issue but for the present have nothing to add to our answers to the 

questions posed in Chapter 3. 

 

Consultation Question 24 (Paragraphs 7.23 - 7.35): 

Do you agree that: 

 

(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The registered keeper should tell the police who or what was in command of the 

dynamic driving task at the point of the alleged offence taking place; the police 

should be empowered to require the vehicle data without needing the registered 

keeper's consent if they have sufficient cause to substantiate their accusation. 

 

(2) where the problem appears to lie with the automated driving system (ADS) 

the police should refer the matter to the regulatory authority for investigation? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

The answer to this question hinges on other questions you pose about the 

architecture of the type approval and crash investigation framework for 

autonomous vehicles. 

 

(3) where the ADS has acted in a way which would be a criminal offence if done 

by a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The scale of fixed penalty that might secure compliance by an individual is 

unlikely to work when applied to a major multi-national corporation - fresh thinking 

is required... 

 



(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 

 

...and this requires more fresh thinking than we can provide within the scope of 

this initial consultation. 

 

Responsibilities of “users-in-charge”  

 

Consultation Question 25 (Paragraphs 7.37 - 7.45): 

 

Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-

charge, it should be a criminal offence for the person able to operate the controls (“the 

user-in-charge”): 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits?      

 

[Answers chosen from list of options above:] 

 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits. 

 

The user-in-charge as defined in your paper clearly needs to be subject to all the 

statutory requirements as apply to the drivers of conventional vehicles otherwise it 

doesn't work. Frankly it feels somewhat bizarre for you to have bulleted out these six 

elements. 

 

Consultation Question 26 (Paragraphs 7.37 - 7.45): 

 

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls. 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Surely the offence, if there is to be one, should apply to whoever 'triggered' the 

automated system if, at the point of triggering it, they knew that the result would be as 



you describe. That person could presumably be an occupant of the vehicle or someone 

activating the system but not riding in the vehicle themselves. 

 

Responsibilities for other offences 

 

Consultation Question 27 (Paragraphs 7.48 - 7.65): 

 

Do you agree that legislation should be amended to clarify that users-in-charge: 

(1) Are “users” for the purposes of insurance and roadworthiness offences; and 

(2) Are responsible for removing vehicles that are stopped in prohibited places, and 

would commit a criminal offence if they fail to do so? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

We aren't ready to offer views at this level of detail on a concept that we are not yet 

persuaded about. 

 

Consultation Question 28 (Paragraphs 7.59 - 7.61): 

 

We seek views on whether the offences of driving in a prohibited place should be 

extended to those who set the controls and thus require an automated vehicle to 

undertake the route. 

 

As in health and safety legislation, surely the answer to this question is to be found in 

identifying the 'directing mind'. If we assume that an autonomous vehicle would not 

spontaneously decide to drive itself through a prohibited place then it must, in some 

sense, only be doing so as a result of a human instruction or, conceivably, as a result 

of a programming or data error (e.g. entering a newly designated pedestrianised zone). 

 

Obligations that pose challenges for automated driving systems 

 

Consultation Question 29 (Paragraphs 7.71 - 7.88): 

 

Do you agree that legislation should be amended to state that the user-in-charge is 

responsible for: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints? 

 

see comments above 

 

Consultation Question 30 (Paragraphs 7.71 - 7.88): 

 

In the absence of a user-in-charge, we welcome views on how the following duties might 

be complied with: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 



All three elements of this question deserve more thought and a longer answer 

than  we can provide in the context of this consultation, but they are all three very 

valid scenarios which can be used to test the emerging safety system 

architecture.  As of today it is unclear how a police officer will communicate with 

an autonomous vehicle.  It is questionable whether children should be legally 

allowed to travel unaccompanied in a driverless vehicle where seat-belt wearing 

is compulsory. 

 

Consultation Question 31 (Paragraphs 7.71 - 7.88): 

 

We seek views on whether there is a need to reform the law in these areas as part of 

this review. 

 

Undoubtedly. 

 

Aggravated offences 

 

Consultation Question 32 (Paragraphs 7.92 - 7.123): 

 

We seek views on whether there should be a new offence of causing death or serious 

injury by wrongful interference with vehicles, roads or traffic equipment, contrary to 

section 22A of the Road Traffic Act 1988, where the chain of causation involves an 

automated vehicle. 

 

We are not sufficiently conversant with the legal framework to say whether a new 

offence is required to capture this behaviour - the behaviour should clearly be illegal. 

 

Consultation Question 33 (Paragraphs 7.113 - 7.123): 

 

We seek views on whether the Law Commissions should review the possibility of one 

or more new corporate offences, where wrongs by a developer of automated driving 

systems result in death or serious injury. 

 

[Respondents chose from the following options: 

- Yes, review new corporate offences; 

- No, do not review new corporate offences; 

- Other.] 

 

Yes, review new corporate offences 

 

The whole relationship with the manufacturers of autonomous road vehicles requires 

attention. 

 
CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 

 

Consultation Question 34 (Paragraphs 8.1 - 8.58): 

 

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

 



(1) Are any new criminal offences required to cover interference with automated 

vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We do not have the expertise to advise. 

 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting the 

law, so as to clearly label offences of interfering with automated vehicles? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

The statute book is already overcrowded and prey to overlapping obligations. 

The fact that an act is criminal should be communicated such that it is widely 

understood. 

 

Tampering with vehicles 

 

Consultation Question 35 (Paragraphs 8.28 - 8.31): 

 

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause. Is it 

necessary to clarify that “other mechanism” includes sensors? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

It is possible that the definition should be drawn more widely than simply to refer 

additionally to 'sensors'. 

 

Unauthorised vehicle taking 

 

Consultation Question 36 (Paragraphs 8.32 - 8.39): 

 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a 

person. This contrasts with the law in Scotland, where the offence of taking and driving 

away without consent applies to any motor vehicle. Should section 12 of the Theft Act 

1968 be extended to any motor vehicle, even those without driving seats?  

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We do not have the expertise to advise - is this inherently germane to the issue of 

autonomous operation?. 



             

Causing danger to road users 

 

Consultation Question 37 (Paragraphs 8.6 - 8.12): 

 

In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad 

range of interference with vehicles or traffic signs in a way which is obviously 

dangerous. In Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing 

anything a road, or inscribing or affixing something on a traffic sign. However, it does 

not cover interfering with other vehicles or moving traffic signs, even if this would raise 

safety concerns. Should section 22A of the Road Traffic Act 1988 be extended to 

Scotland? 

 

We do not have the expertise to advise - is this inherently germane to the issue of 

autonomous operation? 

 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

 

Consultation Question 38 (Paragraphs 9.6 - 9.27): 

 

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

There clearly needs to be close connection and collaboration, inclusive of all involved 

in the development of this technology for commercial application on the public highway, 

but we hesitate to prescribe how that should best be managed. 

Though we do not spot a consultation question about it, we would highlight the concept 

of the'minimal risk condition' as warranting urgent attention and clearer definition. 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

We would counsel stepping back from the specific question about mounting the 

pavement and ask whether there are any circumstances where a human driver 

might 'legitimately' depart from the strict rules of the road in a manner that would 

almost certainly never result in sanctions being applied, and then work through 

whether the law applying to the human driver should be reviewed, such that the 

question for the driverless vehicle does not apply.  As of today the public 

understanding is that accept a hierarchy of rules (e.g. you drive onto the empty 



footway to avoid the child who has jumped in the road, you pull into a bus or cycle 

only lane to allow an ambulance to pass etc).  We need a bigger conversation 

about the way our motoring regulations engage with this "least worst option" 

hierarchy, which is prompted by the arrival of autonomy, but is not exclusive to it. 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.    

 

See answer to Q 39  

 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

See answer to Q39.     

 

Edging through pedestrians 

 

Consultation Question 42 (Paragraphs 9.49 - 9.55): 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

See answer to Q 39. 

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

We do not have the expertise to advise. Surely this goes to the mechanics of the type 

approval regime. 

 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 



[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We would embed this question into the wider issue of audit of developers' systems - the 

best ethics policy in the world means nothing without comprehension and compliance. 

 

Future work and next steps 

 

Consultation Question 46 (Paragraphs 9.91 - 9.93): 

 

Is there any other issue within our terms of reference which we should be considering 

in the course of this review?  

 

We commend the Law Commissions for a very thorough piece of work - with more 

consultation already promised there isn't anything beyond the answers given above that 

we think is falling outside the Commissions' attention. 

 


