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Chapter 3: Human Factors 

Consultation Question 1 

1. Do you agree that all vehicles which "drive themselves" within the meaning of the 
Automated and Electric Vehicles Act 2018 should have a user-in-charge in a position to 
operate the controls, unless the vehicle is specifically authorised as able to function safely 
without one? 

Agree. 

Police Scotland agree, this would appear to be an essential fail-safe element, in the event of 
a malfunction or scenario that the vehicle cannot deal with automatically. 

The demarcation between the responsibilities of the vehicle, and the responsibilities of the 
‘user-in-charge’ must be absolutely clear. If the user in charge is there as a failsafe, to 
override the vehicle decision making process in the event of an issue, then the user-in-
charge must be responsible at all times. They must see what the car sees, they must apply 
the same reasoning for altering speed and direction, and they must be as fit as any 
conventional driver to undertake this responsibility. 

2. Do you agree that the user-in-charge: 

a. must be qualified and fit to drive; 

b. would not be a driver for purposes of civil and criminal law while the automated 
driving system is engaged; but 

c. would assume the responsibilities of a driver after confirming that they are taking 
over the controls, subject to the exception in (3) below? 

Hypothetically, in the event the technology develops to an extent which allows this, then - 
Agree. 

As the user-in-charge can at any time take control of the speed and direction of the vehicle 
as per the current legal definition of a driver (driving), they should have the necessary 
licence and be in a fit condition to drive. 

3. Do you agree that if the user-in-charge takes control to mitigate a risk of accident caused by 
the automated driving system, the vehicle should still be considered to be driving itself if the 
user-in-charge fails to prevent the accident. 

Other. 
 
By putting a user in control within an automated vehicle, a driver has essentially been added 
to the vehicle. There are too many variations in the possible circumstances to give a yes/no 
answer. Each incident would have to be examined individually: 
 
- was there enough time for the user-in-charge to take any effective action if it was a sudden 
unexpected hazard? 
 
- was the user-in-charge aware of a potential hazard developing and then had control of the 
vehicle over a longer time period? 



Consultation Question 2 

1. We seek views on whether the label “user-in-charge” conveys its intended meaning. 

Yes. This seems to adequately describe the role, whilst giving a clear distinction from 
'passenger' or 'driver'. It would seem prudent to avoid using the term 'driver', or any other 
derivations, for this designation. 
 
It is likely that a user-in-charge may well have other responsibilities in an automated vehicle 
that do not involve actually driving, e.g. remaining in a suitable condition to take control of 
the vehicle if required - they would not be the driver at this time, but neither would they 
simply be a passenger, so a clear label for this designation is vital, whilst avoiding blurring 
the definition with references to driver, or passenger. 

Consultation Question 3 

1. We seek views on whether it should be a criminal offence for a user-in-charge who is 
subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that risk. 

Yes, it should be a criminal offence. 
 
In principle, it seems that this should be a criminal offence, but as previously, there are 
many wide ranging possible scenarios. Any legislation would have to allow a degree of 
interpretation of the circumstances to show that : 
 
- the person was aware of the impending hazard 
- they were in a position to take steps to avoid the hazard 
- they wilfully neglected to take any steps 

Consultation Question 4 

1. We seek views on how automated driving systems can operate safely and effectively in the 
absence of a user-in-charge. 

Very difficult to achieve - minimise human/pedestrian interaction? - this would appear to 
require a huge step forward in technology. 
 
Initially, it may be that fully automated vehicles will operate in 'sterile areas' where there 
will be no interaction with pedestrians or non-automated vehicles. This would allow the 
technology to progress, and lessons to be learned with minimal risk. 
 
Possibly automated vehicles would then be further rolled out into industrial areas or city 
centres, which could evolve onto motorways, main arterial routes, etc. Such a fundamental 
change to our road use will require a period to allow the public to learn and adapt, not just 
the vehicles themselves. 

 

 

 



Consultation Question 5 

1. Do you agree that powers should be made available to approve automated vehicles as able 
to operate without a user-in-charge? 

Police Scotland do not have the technological insight or expertise to fully understand the 
implications of operating such vehicles without a user in charge. 

Consultation Question 6 

1. Under what circumstances should a driver be permitted to undertake secondary activities 
when an automated driving system is engaged? 

This is a difficult point to answer without knowing how the technology will actually work. 
The answer varies depending on the assumption made, viz;   
 
- Can the driver reasonably expect to have no active involvement in the course of the 
journey? 
 
- Should the driver be ready to take control at any point if suddenly required?  
 
In the former scenario the driver could feasibly undertake any activities they wished - read, 
check emails, sleep, etc. In the latter scenario they would have to remain alert and conscious 
of his surroundings to be able to quickly take control of the vehicle if required. 

Consultation Question 7 

1. Conditionally automated driving systems require a human driver to act as a fall-back when 
the automated driving system is engaged. If such systems are authorised at an international 
level: 

a. should the fall-back be permitted to undertake other activities? 

b. if so, what should those activities be? 

 

 

 

 

 

 

 

 

 



Chapter 4: Regulating Vehicle Standards Pre-placement 

Consultation Question 8 

1. Do you agree that:  

a. a new safety assurance scheme should be established to authorise automated 
driving systems which are installed 

b. as modifications to registered vehicles; or 

c. in vehicles manufactured in limited numbers (a "small series")? 

2. Do you agree that unauthorised automated driving systems should be prohibited? 

3. Do you agree that the safety assurance agency should also have powers to make special 
vehicle orders for highly automated vehicles, so as to authorise design changes which would 
otherwise breach construction and use regulations? 

Consultation Question 9 

4. Do you agree that every automated driving system (ADS) should be backed by an entity 
(ADSE) which takes responsibility for the safety of the system? 

Consultation Question 10 

5. We seek views on how far should a new safety assurance system be based on accrediting the 
developers’ own systems, and how far should it involve third party testing. 

Consultation Question 11 

6. We seek views on how the safety assurance scheme could best work with local agencies to 
ensure that it is sensitive to local conditions. 

 

 

 

 

 

 

 

 

 

 



Chapter 5: Regulating Safety on the Roads 

Consultation Question 12 

1. If there is to be a new safety assurance scheme to authorise automated driving systems 
before they are allowed onto the roads, should the agency also have responsibilities for 
safety of these systems following deployment? 

2. If so, should the organisation have responsibilities for: 

a. regulating consumer and marketing materials? 

b. market surveillance? 

c. roadworthiness tests? 

3. We seek views on whether the agency’s responsibilities in these three areas should 
extend to advanced driver assistance systems. 

Consultation Question 13 

1. Is there a need to provide drivers with additional training on advanced driver assistance 
systems? 

2. If so, can this be met on a voluntary basis, through incentives offered by insurers? 

Consultation Question 14 

1. We seek views on how accidents involving driving automation should be investigated. 

Currently, Police Scotland investigate road collisions, which involves collating all the 
available evidence and, if appropriate, submitting a report to the Procurator Fiscal's 
office. These investigations often involve utilising other expert witnesses, e.g. DVSA 
officers, to examine tachograph equipment, download telematics data, conduct 
mechanical examination of HGV's and buses, etc. 
 
Police Scotland would suggest this process should continue with automated vehicles, 
and when required, the police would utilise suitably trained expert witnesses to conduct 
examination of automated vehicles and their software systems. 
 
It may be that a number of police officers would be suitably trained to deal with the 
preliminary stages of collisions involving automated vehicles which would ensure 
evidence is secured, the correct procedures are adhered to and the correct persons 
liaised with. A similar situation currently exists with officers trained as air or rail collision 
investigators. 

Ideally, Collision Investigation trained Police Officers would have the equipment and 
training to download and interpret all available data from the vehicle. This would involve 
what the sensory input was, what decision making process was executed and what the 
outcome was. 



2. We seek views on whether an Accident Investigation Branch should investigate high 
profile accidents involving automated vehicles? Alternatively, should specialist expertise 
be provided to police forces. 

Agree. Given a single software package may be installed in a large number of vehicles, 
any systemic failure has the potential to pose a huge risk to a huge number of people. To 
ensure any single failure is appropriately investigated across the entire fleet, an Accident 
Investigation Branch would be essential to ensure problems are rectified immediately 
and any learning is incorporated into any software updates etc. without delay. 

Consultation Question 15 

1. Do you agree that the new safety agency should monitor the accident rate of highly 
automated vehicles which drive themselves, compared with human drivers? 

It is vital to record these statistics to allow comparisons to be made in the interest of 
road safety and the continuous improvement of same. 
 
As it stands there are a number of interested agencies who monitor and look to 
continuously reduce those killed or seriously injured on our roads. 
 
This would continue with the automated vehicle. 

2. We seek views on whether there is also a need to monitor the accident rates of 
advanced driver assistance systems. 

There is a need to monitor the accident rates of all vehicles on the road to establish 
trends and risks and to mitigate them.  

Consultation Question 16 

1. What are the challenges of comparing the accident rates of automated driving systems 
with that of human drivers? 

2. Are existing sources of data sufficient to allow meaningful comparisons? Alternatively, 
are new obligations to report accidents needed? 

 

 

 

 

 

 

 

 



Chapter 6: Civil Liability 

Consultation Question 17 

1. We seek views on whether there is a need for further guidance or clarification on Part 1 of 
Automated and Electric Vehicles Act 2018 in the following areas: 

a. Are sections 3(1) and 6(3) on contributory negligence sufficiently clear? 

2. Do you agree that the issue of causation can be left to the courts, or is there a need for 
guidance on the meaning of causation in section 2?   

3. Do any potential problems arise from the need to retain data to deal with insurance claims? 
If so: 

a. To make a claim against an automated vehicle’s insurer, should the injured person 
be required to notify the police or the insurer about the alleged incident within a set 
period, so that data can be preserved? 

b. How long should that period be? 

Consultation Question 18 

1. Is there a need to review the way in which product liability under the Consumer Protection 
Act 1987 applies to defective software installed into automated vehicles? 

Consultation Question 19 

1. Do any other issues concerned with the law of product or retailer liability need to be 
addressed to ensure the safe deployment of driving automation? 

 

 

 

 

 

 

 

 

 

 

 

 



Chapter 7: Criminal Liability 

Consultation Question 20 

1. We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 
Regulations 1986 should be amended, to exempt vehicles which are controlled by an 
authorised automated driving system. 

Yes, amend regulation 107 in this way. 

It appears that the essence of the offence is to prevent vehicles being left with their engines 
running with no person in attendance to take control of the vehicle, should it be required. 
With an automated vehicle, the software system is in charge of the vehicle and it is 
therefore effectively not unattended. 

Consultation Question 21 

1. Do other offences need amendment because they are incompatible with automated driving? 

Yes 

There are numerous offences where an automated vehicle will be exempt, as they will 
simply no longer be relevant, e.g. driving with an obscured windscreen, having defective 
mirrors, etc. 
 
Conversely, any offence that would normally involve an illegal action on the part of the 
driver would have to be amended to make the operator/manufacturer liable in a fully 
automated vehicle, e.g. careless driving, not obeying mandatory road signs, etc. 

Mirrors and windscreens allow drivers to see and gather information about their 
surroundings upon which to base their decisions, automated vehicles use other sensors. If 
those sensors are obscured or faulty, then the vehicle itself should recognise this and take 
appropriate action, i.e. fail to move. The alternative is to give this responsibility to the driver, 
where it would be an offence to allow the vehicle to drive if any of the necessary sensors are 
obscured or faulty. The former would be the safest option. 

Consultation Question 22 

1. Do you agree that the law should provide that the human user is not a driver for the 
purposes of criminal offences arising from the dynamic driving task, where a vehicle is: 

a. listed as capable of driving itself under section 1 of the Automated and Electric 
Vehicles Act 2018; and 

b. has its automated driving system correctly engaged; 

The current definition of driving should continue to apply - having control of the speed and 
direction of the vehicle - if you do not have this control then you are not driving the vehicle. 

 

 



Consultation Question 23 

1. Do you agree that, rather than being considered to be a driver, a user-in-charge should be 
subject to specific criminal offences? (These offences might include, for example, the 
requirement to take reasonable steps to avoid an accident, where the user-in-charge is 
subjectively aware of the risk of serious injury (as discussed at paragraphs 3.47 to 3.57)). 

If there is a designation of 'user in charge', where one would not be fully driving the vehicle, 
but also not simply a passenger, then it follows that there would have to be a clear definition 
of the responsibilities of this role along with linked regulations and offences. 

Consultation Question 24 

1. Do you agree that a registered keeper who receives a notice of intended prosecution should 
be required to state if the vehicle was driving itself at the time and (if so) to authorise data 
to be provided to the police? 

Agree. 

This would seem a natural extension of the existing legislation. 

There is potential to automate part of this system, where police could go directly to the 
manufacturer to determine whether the vehicle was in fully automated mode.  

2. Do you agree that where the problem appears to lie with the automated driving system 
(ADS) the police should refer the matter to the regulatory authority for investigation? 

Agree. 

This will be a highly technical area where engineering specialisms will be required to 
properly interpret both the initial issue and to competently conduct an investigation. 

3. Do you agree that where the ADS has acted in a way which would be a criminal offence if 
done by a human driver, the regulatory authority should be able to apply a range of 
regulatory sanctions to the entity behind the ADS? 

Agree. 

The regulatory authority will require to have some powers at its disposal to ensure the 
regulations are adhered to. 

4. Do you agree that the regulatory sanctions should include improvement notices, fines and 
suspension or withdrawal of ADS approval? 

It would seem appropriate to have a range of sanctions that could be applied against a 
diverse range of possible infringements. 

 

 

 

 



Consultation Question 25 

1. Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-charge, it 
should be a criminal offence for the person able to operate the controls (“the user-in-
charge”): 

a. not to hold a driving licence for the vehicle; Yes 

b. to be disqualified from driving; Yes 

c. to have eyesight which fails to comply with the prescribed requirements for driving; 
Yes 

d. to hold a licence where the application included a declaration regarding a disability 
which the user knew to be false; Yes 

e. to be unfit to drive through drink or drugs; or Yes 

f. to have alcohol levels over the prescribed limits? Yes 

If the user-in-charge may be required to step up and take over driving the vehicle then they 
will have to be in a position to do so legally - they would have to comply with current driving 
laws, as if they were driving any other non-automated vehicle. 

Consultation Question 26 

1. Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 
criminal offence to be carried in the vehicle if there is no person able to operate the 
controls? 

Yes. 
 
Should the situation arise where the vehicle would normally require the user-in-charge to 
actually take charge, and there is no person present who can legally do so, then the 
passenger(s) in the vehicle would be criminally liable.  
This however may create other difficulties, e.g. if there were multiple passengers who each 
claimed they thought one of the others was the person-in-charge. 

 

 

 

 

 

 

 

 



Consultation Question 27 

1. Do you agree that legislation should be amended to clarify that users-in-charge: 

a. Are "users" for the purposes of insurance and roadworthiness offences; and 

b. Are responsible for removing vehicles that are stopped in prohibited places, and 
would commit a criminal offence if they fail to do so? 

Agree. 

Clearly any vehicle used on a road, automated or otherwise, must be roadworthy and have 
the relevant, mandatory documentation in place.  

If there is a new designation of 'user-in-charge', who will, in certain circumstances, take the 
place of the conventional driver, then the onus to fulfil the driver's responsibilities should 
fall to the user-in-charge. It follows, therefore, that this would include insurance, 
roadworthiness and stopping the vehicle in prohibited places. 

To avoid any ambiguity, bearing in mind that user-in-charge is a completely new designation 
of vehicle user, it is vital that new legislation, or amendments to current legislation, is 
required to clearly define what a use-in-charge is and what their legal responsibilities are. 

Consultation Question 28 

1. We seek views on whether the offences of driving in a prohibited place should be extended 
to those who set the controls and thus require an automated vehicle to undertake the route. 

Should an automated vehicle drive in a prohibited place, then the person, or body, who 
ultimately caused this to occur should be held liable. This would be the case whether it was 
the person-in-charge of the vehicle, a remote individual or the company responsible for the 
software. 

Consultation Question 29 

1. Do you agree that legislation should be amended to state that the user-in-charge is 
responsible for: 

a. duties following an accident; Yes 

b. complying with the directions of a police or traffic officer; and Yes 

c. ensuring that children wear appropriate restraints? Yes 

This would appear to be an essential move, and in addition, there are likely numerous other 
scenarios where actions may be required that the automated vehicle could not be expected 
to perform. 

 

 

 

 



Consultation Question 30 

1. In the absence of a user-in-charge, we welcome views on how the following duties might be 
complied with: 

a. duties following an accident; 

b. complying with the directions of a police or traffic officer; and 

c. ensuring that children wear appropriate restraints. 

(1) Automatically sense when an RTC has occurred - instigates signal to a control room, stops at 
next safe place - although no user-in-charge in respect of potentially driving the vehicle, will 
there still a person in charge with respect to owning/possessing the vehicle to whom the 
responsibilities would be conferred? 

(2) The software/sensors in the vehicle would have to be able to detect when this was required 
and deal with it accordingly - probably not an easy solution to identify a police officer bearing in 
mind the multiple variables in size, shape, clothing etc. Not all police officers use the same hand 
signals - also some other individuals wear similar reflective jackets and headwear, e.g. a bin men 
waving to a colleague could be misinterpreted by the vehicle - this appears to be another major 
technological challenge. 

(3) Again, this may require a technological solution - the vehicle may be able sense the weight 
size of a person sitting in a seat and have the appropriate seating and restraints fitted, which it 
will insist are used. 

Consultation Question 31 

1. We seek views on whether there is a need to reform the law in these areas as part of this 
review. 

Clearly there are many existing offences which, although the essence of the offence will still 
exist, the exact definitions will have to be amended, or created anew, to encompass the new 
circumstances the automated vehicles will create. 

Consultation Question 32 

1. We seek views on whether there should be a new offence of causing death or serious injury 
by wrongful interference with vehicles, roads or traffic equipment, contrary to section 22A 
of the Road Traffic Act 1988, where the chain of causation involves an automated vehicle. 

Section 22A is an English offence - does not extend to Scotland, however, there must be 
some legislative provision that prevents this scenario.  

 

 

 

 

 



Consultation Question 33 

1. We seek views on whether the Law Commissions should review the possibility of one or 
more new corporate offences, where wrongs by a developer of automated driving systems 
result in death or serious injury. 

a. Yes, review new corporate offences 

b. No, do not review new corporate offences 

c. Other 

Please explain your answer: 

a) – The question of responsibility is key to the whole automated vehicle concept. Where 
injury occurs as a result of negligence or a deliberate act, then the person or body who 
has been negligent, whether that be the ‘user-in-charge’ or the vehicle itself, should take 
responsibility.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Chapter 8: Interfering with automated vehicles 

Consultation Question 34 

1. We seek views on whether the criminal law is adequate to deter interference with 
automated vehicles. In particular: 

a. Are any new criminal offences required to cover interference with automated 
vehicles? 

Yes 

Whilst there is an overlap with some existing offences, which could extend to cover 
offences relating to automated vehicles, there will also be new offences which will 
be peculiar to these vehicles and which will necessitate the implementation of new 
legislation. 

b. Even if behaviours are already criminal, are there any advantages to re-enacting the 
law, so as to clearly label offences of interfering with automated vehicles? 

Yes 

New legislation, as well as dealing with the actual offences, could also provide an 
opportunity to give police, or other agencies, powers to investigate and deal with 
the offences, e.g. power to seize vehicles, powers of search, power to seize 
computers or to interrogate software, etc. 

Consultation Question 35 

1. Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 
brakes “or other mechanism” without lawful authority or reasonable cause. Is it necessary to 
clarify that “other mechanism” includes sensors? 

Yes 

It would seem prudent to take advantage of the opportunity to implement new legislation 
relating to automated vehicles to remove the ambiguity from this, and other, offences. 

Consultation Question 36 

1. In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 
conveyance without authority, but does not apply to vehicles which cannot carry a person. 
This contrasts with the law in Scotland, where the offence of taking and driving away 
without consent applies to any motor vehicle. Should section 12 of the Theft Act 1968 be 
extended to any motor vehicle, even those without driving seats? 

English legislation - N/A 

 

 

 



Consultation Question 37 

1. In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad range of 
interference with vehicles or traffic signs in a way which is obviously dangerous. In Scotland, 
section 100 of the Roads (Scotland) Act 1984 covers depositing anything on a road, or 
inscribing or affixing something on a traffic sign. However, it does not cover interfering with 
other vehicles or moving traffic signs, even if this would raise safety concerns. Should 
section 22A of the Road Traffic Act 1988 be extended to Scotland? 

If interfering with a road sign or vehicle equipment is likely to adversely affect the vehicle’s 
sensors or decision making process, then there must be legislation which covers this.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Chapter 9: "Machine Factors" - Adapting Road Rules for Artificial Intelligence 
Decision-making 

Consultation Question 38 

1. We seek views on how regulators can best collaborate with developers to create road rules 
which are sufficiently determinate to be formulated in digital code. 

Consultation Question 39 

1. We seek views on whether a highly automated vehicle should be programmed so as to allow 
it to mount the pavement if necessary: 

a. to avoid collisions; 

b. to allow emergency vehicles to pass; 

c. to enable traffic flow; 

d. in any other circumstances? 

Consultation Question 40 

1. We seek views on whether it would be acceptable for a highly automated vehicle to be 
programmed never to mount the pavement. 

Consultation Question 41 

1. We seek views on whether there are any circumstances in which an automated driving 
system should be permitted to exceed the speed limit within current accepted tolerances. 

Consultation Question 42 

1. We seek views on whether it would ever be acceptable for a highly automated vehicle to be 
programmed to “edge through” pedestrians, so that a pedestrian who does not move faces 
some chance of being injured. If so, what could be done to ensure that this is done only in 
appropriate circumstances? 

Consultation Question 43 

1. To reduce the risk of bias in the behaviours of automated driving systems, should there be 
audits of datasets used to train automated driving systems? 

Consultation Question 44 

1. We seek views on whether there should be a requirement for developers to publish their 
ethics policies (including any value allocated to human lives)? 

Consultation Question 45 

1. What other information should be made available? 

 



Consultation Question 46 

1. Is there any other issue within our terms of reference which we should be considering in the 
course of this review? 

 




