
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Ben Gardner 

 

What is the name of your organisation? 

 

Pinsent Masons LLP 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Agree.  This person could be inside or possibly outside the vehicle remotely 

controlling it. L5 technology could be verified as not requiring a UIC if extensive 

testing/approval is undertaken. 



 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

If there is scope for multiple UICs this could create issues but cannot see when 

this would be the case. 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Agree but what if the UIC failed to take control in good time and an accident was 

caused as a result of the delay but which should have been avoidable. 

What is a reasonable time to re-enter the loop could create further issues around 

subjective/objective measurements. 

It will be important for their to be driver training and clear in vehicle messaging.  

Black boxes and in vehicle cameras could record response times and ensure the 

UIC is acting appropriately based on the capabilities of the vehicle. 

UIC expectations should be managed through naming conventions of the tech 

too so as not to mislead around capabilities.  What is expected of the UIC?  How 

long should it take them to retake control of the vehicle?  What can they do and 

what can the not do while in automated mode (e.g. watch TV, sleep, read a book 

but face the direction of travel). 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

I think this works.  Until we move to full L5 there will need to be someone who can regain 

control/take charge - user-in-control / responsible party - could be other examples. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 



- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

No, it should not be a criminal offence 

 

It probably should but this could dissuade many people from using the tech / buying 

AVs as there will be an unknown risk - or people could question the actual benefit of the 

technology. 

However, UICs cannot completely disengage until we get to L5 and this needs to be 

made clear.  We similarly cannot have situations where UICs expect to be able to sleep, 

get into vehicles intoxicated, etc. as the tech is not there yet. 

Therefore there should be some responsibility otherwise accidents could increase in 

the short term. 

These risks might need to be identified - e.g. a warning from the AV system that they 

need the UIC to regain control and then a reasonable period of time is allowed to regain 

control. 

However, it will be very difficult to develop a set of rules for what is and is not a risk 

which could be averted, what reasonable steps could have been taken, how far short 

did the UIC fall of the requirements, how much has this contributed to the end 

damage/liability, etc.? 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

L5 tech that has been fully tested and approved. 

There would need to be extensive virtual and real world testing. 

A new vehicle type would need to be developed for type approval/certification purposes. 

Would need the DFT working with industry and technology companies/BSI/SAE to work 

out what the minimum standards should be. 

Would then need testing bodies to approve.  It will be impossible to test every scenario 

which is why virtual testing will also be required and then real world testing of 

key/common risks.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Yes - will need to be listed and approved via a process in line with the above.  



 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

One of the key attractions of the tech would be to undertake secondary activities , so 

yes. But only where the tech is mature enough and the UIC aware of limitations and 

what to do should issues arrive e.g. re-enter the loop. 

For systems which are not mature/sophisticated then no secondary activities should be 

permitted.  For other systems this might be possible if there is a safety case. 

There might need to be a list of do's and don'ts style activities for L3 through to L5.  

Possible dealt with in user manuals, highway code, training, and use regulations. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

But subject to the above and heavily dependent on the abilities of the system. 

 

(2) if so, what should those activities be? 

 

Depends on the ability of the tech and the risk.  Could include reading a 

book/papers/reports or using phone.  Through to watching a film. 

In the short term this will unlikely be possible as the tech will not be sophisticated 

enough.  But over time a key attraction will be to undertake other tasks. 

This should not be at the expense of safety however.  

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  



 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Whole system needs to be overhauled to include virtual and real world tests.  

Need experts who understand technology, hardware and traditional vehicles. 

As a general comment, is there any appetite to introduce a mechanism whereby 

secondary legislation/SIs can be created to regulate new technologies?  I.e. the 

AEV Act could have granted enabling powers to the SoS to create ad hoc 

legislation to help govern CAVs e.g. to remove grey areas and uncertainty, 

suspend/remove current legal obstacles, to create new rules and frameworks for 

new technologies which current laws do not adequately cover. 

Appreciate there is not much appetite for enabling laws in government (e.g. 

because of Brexit, public backlash, etc.) but the law needs to be more agile if the 

UK really does want to be as progressive as it says it wants to.  Current legislation 

takes incredibly long to pass/deal with.  Being able to create short/medium/long 

term rules swiftly could be a valuable tool for government, but I appreciate this 

needs to be very carefully addressed and administered. 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The technology is too high risk not to have a robust approval system in place.  It 

must be safe and able to interoperate with other vehicles' systems.  Should be 

allowed in trials/tests however, subject to complying with existing code of 

practice, etc. 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See above re making laws more agile. 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 



OEMS need to stand behind their vehicles/systems.  Liability will either attach to the 

UIC or ADSE we assume, in most cases. 

New insurance models could be created: UIC insurance and ADSE insurance.       

 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

Safety and security should be paramount. Self-accreditation could be dangerous unless 

clear processes to follow are in place.  It is a question of whether a third party could 

accredit as effectively as the developer. 

It might be that a portion can be self-accredited and then their are certain key principles 

which must be checked externally which go to the heart of security and safety. 

A whole new testing and approval regime will need to be developed for each level of 

autonomy. 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

Cars should be able to meet all conditions in any locality as they could move around.   

It might also be necessary for industry and regulators to come together to identify the 

best solution which balances innovation and safety. 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Most likely yes as the body will have the greatest knowledge and expertise to deal with 

any issues.  A more holistic approach may be required instead of departments working 

in silos.  It might also be necessary for industry and regulators to come together to 

identify the best solution which balances innovation and safety. 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 



 

[Answers chosen from list of options above:] 

 

(1) regulating consumer and marketing materials. 

(2) market surveillance. 

(3) roadworthiness tests. 

 

Most likely yes as the body will have the greatest knowledge and expertise to deal with 

any issues. 

Need more holistic/overarching approach. upskill / cross skill departments so this can 

be properly dealt with by a large team of experts. 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

Yes, extend to advanced driver assistance systems 

 

It might be that all vehicle technology should be managed by a central body within the 

DFT which consists of the VCA, DVLA, etc. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes training will be necessary to ensure proper usage, understanding of 

limitations/risks, no abuse, remain engaged when need to be etc.  In vehicle messaging 

will also be key as well as in vehicle videos/tutorials, user manual information, show 

room demo, time on test track, etc. 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

Should really be mandatory if it fundamentally changes the driving task.  May need 

training on switch over or testing to make sure can reenter the loop within a 

reasonable/safe period of time e.g. test reactions. 



 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

Set up branch/body like NHTSA which contains the expert as above e.g. for approval, 

deployment governance, and accident investigation.  Upskilling and cross skilling 

necessary with specialists for each area - approval, testing, investigations, etc. 

information sharing will be key - e.g. requirement to provide authorities/investigators 

with black box data to identify cause of accident (offence if not) 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

Police will need upskilling.  Need collaborative approach between departments/bodies 

but will likely need a centralized approach which combines approvals, deployment 

checks, investigations, etc. so information and experience is not stuck in silos. 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Should gather all kinds of data re accidents, causes, proportion of accidents, 

serious injuries, fatalities, etc. 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

Yes, monitor advanced driver assistance system accident rates 

 

Would have all automotive technology managed by a centralized body, including 

traditional vehicles too to avoid fragmentation.  This should just cover "transport" 

or "mobility" generally and take into account all accidents/causes/issues to drive 

improvements across the board and inform future strategy planning. 



 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

Need to look at cause too. A CAV could be in an accident but this could have 

been caused by a human driving the other vehicle. 

Need context e.g. in terms of proportion of road vehicles, miles covered, etc.  

Realistic comparisons would be helpful/useful. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

Unknown. 

 

CHAPTER 6: CIVIL LIABILITY 

 

Is there a need for further review? 

 

Consultation Question 17 (Paragraphs 6.13 - 6.59): 

 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas:  

 

(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

 

(2) Do you agree that the issue of causation can be left to the courts, or is there 

a need for guidance on the meaning of causation in section 2?   

 

[Respondents chose from the following options:  

- Leave to courts;  

- Need for guidance;  

- Other.] 

 

Leave to courts 

 

 

Civil liability of manufacturers and retailers: Implications 

 

Consultation Question 18 (Paragraphs 6.61 - 6.116): 

 



Is there a need to review the way in which product liability under the Consumer 

Protection Act 1987 applies to defective software installed into automated vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Consideration needed around what constitutes state of the art.  Consider in the context 

of self learning systems. 

 

 


