
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Lukas Neckermann 

 

What is the name of your organisation? 

 

Neckermann Strategic Advisors 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

-- 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Disagree 

 

Let's distinguish possible scenarios: 



1) User in charge, and in-vehicle, and immediate control --> Defies purpose of 

automated vehicles 

2) User in charge and out-of-vehicle, with immediate control --> Lack of 

redundancy and risk of connectivity failures  

In L1-L2, we have come to rely on vehicle systems (ADAS) to account for the 

failures of the human (ABS, ESP, etc).  It's an absurd reversal that with increasing 

automation (in particular, in L3 or L4), we should rely on a human to account for 

the failures of the system. 

In L4, the vehicle must be in a position to navigate and operate, even when there 

is a human failure (i.e. operator gets a cup of coffee, or invariably, is texting while 

"operating" 5 remote vehicles simultaneously) 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

a) "qualified" and fit to drive may mean accredited as a remote operator - does 

NOT mean they must have a human-driving license. 

c) this is for liability purposes 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Disagree 

 

If the user-in-charge (remote operator) superimposes own direction onto the 

vehicle, then the user-in-charge immediately assumes liability. 

This is = aviation; high percentage of aircraft accidents with fatal consequences 

are induced by pilot-error, very often after pilot overrides automation. 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

I prefer "Operator".  This leaves open such hierarchies as  

"Operator" 

"Multi-Operator" (multiple vehicles) 

"Operator Manager" (oversight of multi-operators) 

 



Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Other 

 

(Apologies; am not a scholar of criminal law). 

An Operator who fails to take actions upon a vehicle that is operating outside of its 

intended Operations spectrum (i.e. bounded or defined area) may face consequences, 

but whether these are criminal are another issue. 

An Operator who takes actions upon a vehicle that is operating within its defined "scope" 

(which may include actions taken in an emergency, pre-accident or accident scenario) 

, where it is then shown that the Operator's activities contributed to the cause of the 

accident should also face consequences. 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

We are in support of a data-exchange among all parties involved in automation delivery.  

At the minimum, all accident data (pre-accident and accident recordings) need to be 

shared among developers (Google, Oxbotica, FiveAI etc) to accelerate safety-as-a-top-

priority implementation.  This also includes guidance on how the accident scenario (+ 

avoidance) can and should be integrated into software. 

A second, more challenging layer would be for data exchange absent an accident.  This 

may include exchange among automated vehicle fleet management / fleet operating 

entities.  In this same context, these organisations must be tasked for regular exchange 

and training of Operators (User-in-Charge)       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

In defined environments, it is already happening anyway. 

Let's expand the scope of these "defined" environments gradually. 



Just as an automated vehicle can operate on rails (DLR, Jubilee), it can operate on a 

defined bus lane (not dissimilar to a tram)  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

A driver?  What driver? 

This is - legally, technically, and morally - binary: Either the system is in charge, or the 

driver is in charge.  (It's also what makes L3 pretty much a non-starter). 

The notion of "Fallback-Ready" isn't suitable. 

In L1-L2, we have come to rely on vehicle systems (ADAS) to account for the failures 

of the human (ABS, ESP, etc).  It's an absurd reversal that with increasing automation 

(in particular, in L3 or L4), we should rely on a human to account for the failures of the 

system. 

In L4, the vehicle must be in a position to navigate and operate, even when there is a 

human failure (i.e. operator gets a cup of coffee, or invariably, is texting while 

"operating" 5 remote vehicles simultaneously) 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

See above. 

 

(2) if so, what should those activities be? 

 

Any and all. 

Even if we assume that L3 is a viable option, there would need to be international 

agreement on the scope of that fallback: 

- after how many seconds 

- how does the vehicle attract the attention of the Operator 

- what does the vehicle do, if the "fallback" fails. 

It's patently absurd to ask humans (who currently are not able to keep their hands 

of their smartphones when they ARE "in charge") to retain any level of attention 

span when they are "conditionally" "in charge".  It also eradicates most of the 

benefit of automated vehicles.  



 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

However, international entities for the approval of ADSE must align. 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Yes.  Just as human driving is, and should be prohibited in certain scenarios, so 

should uncertified and unauthorised automated driving be prohibited in others. 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Agree with the caveat of inclusion.  Do not assume that SMMT or any other 

current body speaks for the entire "industry" of automated vehicles.  It's a wholly 

different set of companies. 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Disagree 

 



ADSE gives authorisation and gives authority for ADS, but does not take responsibility.  

That's up to the Operators (or operating entities, fleet management or otherwise).       

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

For the sake of consistency, yes.  However, it requires participation/oversight by 

engaged parties (development companies), and alignment internationally.   

To ensure adoption and social acceptance, it needs to be on the same level as (and not 

"under") any agency that regulates the safety and authorisation of human-driving. 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

[Answers chosen from list of options above:] 

 

(3) roadworthiness tests. 

 

1) No. Nothing to regulate or authorise that isn't already covered 

2) It may do so, but not essential 

3) May also be outsourced. 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

No, do not extend to advanced driver assistance systems 

 

Any new agency must start at L4. 

For L2, the cat is already out of the bag. 



 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

1) Yes, there is an urgent need to overhaul current "teaching" to incorporate ADAS.   

2) There is also a need to create coordinated training for Operators (remote or in-

vehicle). 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

1) for ADAS: yes 

2) for Operator training: no - it needs a guiding hand. 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

In aviation, insurers and Developers (Boeing, Airbus) are often the very first "on-site".  

In parts of Sweden, Volvo investigates all accidents wherein a Volvo is involved.  There 

should be sufficient incentive by Operators, Insurers, Developers, to seek out answers 

for accidents involving automated vehicles.   

The current challenge of social acceptance of automated vehicles gives us some 

incentive, but until there are "consequences" (other than bad press), it's still insufficient. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

Such a branch may be part of the Police Force, although indeed... it requires a special 

skillset. 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 



(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

They should monitor, analyse, but not draw constant comparison to human-

driven vehicles. 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

No, do not monitor advanced driver assistance system accident rates 

 

This would imply knowing installation rates of ADAS.  Insurance companies have 

an inherent interest in this and are liaising with OEMs to ensure this is happening.  

No need for an agency to get involved. 

Focus on L4 + 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

Different context, different use-cases, different vehicle-types means the 

comparability is limited. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

(pass) 

 

CHAPTER 6: CIVIL LIABILITY 

 

Is there a need for further review? 

 

Consultation Question 17 (Paragraphs 6.13 - 6.59): 

 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas:  

 



(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

(pass. Not a legal scholar) 

 

(2) Do you agree that the issue of causation can be left to the courts, or is there 

a need for guidance on the meaning of causation in section 2?   

 

[Respondents chose from the following options:  

- Leave to courts;  

- Need for guidance;  

- Other.] 

 

Other 

 

(pass. Not a legal scholar) 

 

(3) Do any potential problems arise from the need to retain data to deal with 

insurance claims? If so: 

(a) to make a claim against an automated vehicle’s insurer, should the injured 

person be required to notify the police or the insurer about the alleged 

incident within a set period, so that data can be preserved?  

(b) how long should that period be? 

 

(pass. Not a legal scholar.  Need to align it with GDRP and data-storage 

limitations) 

 

Civil liability of manufacturers and retailers: Implications 

 

Consultation Question 18 (Paragraphs 6.61 - 6.116): 

 

Is there a need to review the way in which product liability under the Consumer 

Protection Act 1987 applies to defective software installed into automated vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

(pass. Not a legal scholar) 

 

Consultation Question 19 (Paragraphs 6.61 - 6.116): 

 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation? 

 

Not quite as simple as product or user....  Consider various levels for potential 

responsibility:(and also compare this to building a computer)  



1) Developer of autonomous systems  (Chips: Intel) 

2) Integrator  (Designer: Apple) 

3) Constructor  (Foxconn) 

4) Retailer (perhaps not relevant) 

5) Operator  (whomever buys and manages the fleet) 

 

 

CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 

 

Consultation Question 34 (Paragraphs 8.1 - 8.58): 

 

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

 

(1) Are any new criminal offences required to cover interference with automated 

vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Same rules apply as interfering with human-driven vehicles *on public streets* 

 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting the 

law, so as to clearly label offences of interfering with automated vehicles? 

 

(pass. Not a legal scholar) 

 

Tampering with vehicles 

 

Consultation Question 35 (Paragraphs 8.28 - 8.31): 

 

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause. Is it 

necessary to clarify that “other mechanism” includes sensors? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Clarification in the context of how (and from where). 

 

Unauthorised vehicle taking 

 

Consultation Question 36 (Paragraphs 8.32 - 8.39): 

 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a 

person. This contrasts with the law in Scotland, where the offence of taking and driving 



away without consent applies to any motor vehicle. Should section 12 of the Theft Act 

1968 be extended to any motor vehicle, even those without driving seats?  

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Pass 

             

Causing danger to road users 

 

Consultation Question 37 (Paragraphs 8.6 - 8.12): 

 

In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad 

range of interference with vehicles or traffic signs in a way which is obviously 

dangerous. In Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing 

anything a road, or inscribing or affixing something on a traffic sign. However, it does 

not cover interfering with other vehicles or moving traffic signs, even if this would raise 

safety concerns. Should section 22A of the Road Traffic Act 1988 be extended to 

Scotland? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Pass 

 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

 

Consultation Question 38 (Paragraphs 9.6 - 9.27): 

 

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

Current organisations/gatherings exist (Institute of European Traffic Law) , which may 

be underused and also underrepresent all parties.  Consider expanding or incorporating 

these entities to include developers. Do NOT assume SMMT or other "current" industry 

trade bodies represent the "new" industry as well. 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 



(4) in any other circumstances? 

 

[Answers chosen from list of options above:] 

 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

 

In line with today's common sense and (obviously) if it poses no imminent danger.  

The same applies, however, to traversing bicycle lanes, scooter lanes, or similar.  

These considerations are just as relevant as "the pavement". 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.    

 

No. See above and do not limit it to "the pavement". Consider alternate-mode lanes as 

well (bikes, scooters).  

 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

Yes. In line with common practice, to facilitate the smooth flow of traffic (up to 10%), in 

cases of urgency (e.g. shared autonomous vehicle is summoned and used in 

ambulance mode), and to facilitate safe passing.     

 

Edging through pedestrians 

 

Consultation Question 42 (Paragraphs 9.49 - 9.55): 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

Yes. In line with common practice, but allow for "communication" channels between the 

vehicle and the human (digital, voice etc). 

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 



[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Yes, ethics policy. No for human life.  This is not common practice and leads to "silly" 

marketing and communications challenges. 

 

 


