
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Paul Spence 

 

What is the name of your organisation? 

 

McLaren Applied Technologies 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  



(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The "fit to drive" may be a issue in the long term. If the amount a UIC actually 

drives because the ADS drives the rest of the time the UIC maybe out of practice 

and do not safely intervene when required. 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

Does the user-in-charge need to be in the vehicle? if the UIC can be out side the vehicle 

possible providing a service to a number of vehicles simultaneously the they are not a 

user.  

Maybe operator in charge 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Yes, it should be a criminal offence 

 

If the UIC notified of a risk then they must act appropriately. Without this there is not 

much point in their role. 

The difficulty is that incidents requiring UIC intervention may come in bursts, requiring 

out of practice UICs to all need to respond quickly or a service to become overloaded 

very quickly. 

 



When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

Rather depends on the goals. If you create a measurement system that can assess a 

certain level of safety then you can simple make that the target and OEMs know what 

they need to achieve. 

The UIC is a good concept and a useful backup aid that can help with highly unusual 

situations. But it won't help with 6th sense someone may have about the behavior of 

fellow road users.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Yes as long as regulation can retrospectively apply new driving condition e.g. 

1) Reduce the ODD because of too many accidents 

2) require software upgrades to resolve safety issues  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

When a level 4+ ADS, certified to the appropriate level, is engaged. Certifying will 

require passing many tests to show the ADS is a safe driving system. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 



Only to a limited degree. The amount of time a fallback will have to engage is 

likely to be small. 

 

(2) if so, what should those activities be? 

 

Any so long as the fallback can become a fit driver in the few seconds allowed 

for by the ADS  

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

It is the software version and capability of the vehicle platform that largely 

determines the safety of the ADS which is independent of whether the integration 

was pre or post production. New software versions must also require 

authorization. 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

OEMS must be able to develop the ADSs prior to authorization which they can 

do with a safety driver 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 



Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

The issue is less about self-cert  vs regulation is it about how one measures safety. A 

set of regulatory tests could drive the OEMs engineers to simply create an ADS that 

passes the tests. In self cert some nice doc can be written but there can never be 

traceability between the docs and every safety aspect of driving because the list of 

safety case is huge and probably uncountable. 

The agency and industry must develop tools to measure safety through virtual 

simulation, track testing and real driving. The suite of test data needs to be publically 

owed and populated from known safety cases, accident data and near missed observed 

by active ADSs 

Trust needs to be established that the assurance system is outcome base and so does 

not reveal IP and that it is in the OEMs interest to engage with.  

There will need to be data logging both pre and post production. pre-production give 

the OEM visibility about progress to authorization and post product give OEM and new 

body visibility of new safety issues that may only appear as frequent near-misses. 

The new body must also provide some of society questions such as how fast should a 

car drive past a pedestrian on a pavement. These questions might be answered by 

tests. 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

The trick is finding a way to describe regional driving styles in a way that is accessible 

to any relevant party. This might be done by creating an example scenario to mark the 

line between good and bad.  An example that someone defines by driving or being 

driven. Its important to measure what people actually do rather than think they should 

do, otherwise ADSs maybe so cautious that they clog up the roads and other road users 

take unnecessary risks. 

As mentioned in A10 above our opinion is that regulation must be managed through an 

electronic tool set. The number of test cases will become vast, need frequent updates, 

have different pass criteria and need to be objective. The public will expect quick 

responses to the inevitable incidents which means the appropriate agencies must have 

good visibility of what is going on in the vehicle and be able to create new tests to 

improve safety in any given area 



 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

The safety measurement system mentioned elsewhere should continuously record the 

list of perceived actors around the ADS and their expected movements along with the 

ADS. This long for the period leading up to the accident along with some raw data 

should be made available to the investigators. 

Dashcams and camera enabled street furniture could have similar technology to provide 

observation in the same language. 

Only if the data appears to show unreasonable ADS behavior should the oEMs be 

required to provide more detailed data to explain the actions. 

 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

and near misses 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  



- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

Yes, monitor advanced driver assistance system accident rates 

 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

The communication between 2 drivers is often reliant on body language. When 

one of the drivers is a computer the other driver may make mistakes. It seems 

likely that some aspect of driving will become more accident prone because of 

poorer driver-driver communications. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

No, the data needs to be much more detailed e.g. list of actors, their properties, 

locations and likely movements at 10Hz. 

It is a requirement to pass a cyclist at a distance 1.5m in some countries. This is 

not always possible. The data should say the expected clearance and if not 

achieved why not. A policeman could ask a human driver why only 1m, the ADS 

should also be able to reply intelligently. 

 

     

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

[Answers chosen from list of options above:] 

 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances. 



 

There should be a simple principle that safety is more important than adherence 

to the traffic rules. Of course in any such case the OEM should be able to show 

how they reached such a conclusion. 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.    

 

No, there will always be times where the edge of the road is not clear or there is a good 

reason the mount the curb. There many times break traffic rules in the interests of saftey  

 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

It is easy to imagine a situation where exceeding the speed limit is the best way to avoid 

a collision. As long as the amount exceeded is reasonable and that it was the safest 

thing to do then this should be OK.  

If we want to make the roads safer we need the public to accept ADSs, the more ADSs 

behave like good human drivers with empathy to other roads users the more likely 

acceptance is.     

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

The test data set should be separate from the OEMs training set. It would be good for 

OEMs to have different data sets to create some diversity. 

It may turnout that certain aspects of a OEMs data sets produce better driving from 

other data sets. This should be visible through the scoring  during testing and provide 

the OEM increased brand value. 

 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 



We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Surely this is for society to tell the OEM what to encode in the driving plan. This could 

be a collection of examples that are deemed acceptable risks e.g. driving past a 

pedestrian at the speed limit even though there is a small window when the pedestrian 

is likely to be killed if they suddenly slipped off the pavement into the traffic. The 

likelihood might be very low  but it would be hard to argue against slowing down for any 

non-zero risk. 

I might be appropriate to create risk budgets for risks with different levels of outcome. 

E.g. in heavy traffic we sometimes take risks to pull out of a junction relying on other 

drivers to give way or brake to let us in. 

 

Future work and next steps 

 

Consultation Question 46 (Paragraphs 9.91 - 9.93): 

 

Is there any other issue within our terms of reference which we should be considering 

in the course of this review?  

 

There needs to be data sharing so that all OEMs can learn from incident and significant 

near-misses. the process needs to be fair so that OEMs can look at their own data first 

and only publish if there is a genuine value to everyone. 

 


