
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Andrew Graham 

 

What is the name of your organisation? 

 

White Willow Consulting Ltd on behalf of the Lambda- V project 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Other (please state) 

 

As project manager of Lambda - V 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 



(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

We are not able to answer this question  and have focused on later ones 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   



 

The Innovate UK supported Lambda V project is building "rules and profiles" for CAVs 

to determine how they should drive not simply safely but effectively, by looking at how 

human drivers behave especially in urban areas, such as narrow streets. 

These rules are not simply the automotive  industry view of the world but include local 

authority needs ( eg the Traffic Management Act) too 

This is the key to level 5 but also lower levels of autonomy, where user first experience 

will be key.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

We are not able to answer this question  and have focused on later ones 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 

(2) if so, what should those activities be? 

 



 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones       



 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

The rules and use cases identified by the Lambda V  project should provide a useful 

test case for some but by no means all third party testing 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

This is the focus of the Lambda V project, to produce rules for CAVs that take on board 

local conditions rather than just the "Highway Code". 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

The " system" is not just automated vehicles. It includes the roads and roads 

infrastructure they use . It is a "system of systems" including also human drivers. This 

interaction based on current driver behaviour is an area LAMBDA- V is exploring 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

[Answers chosen from list of options above:] 

 

(1) regulating consumer and marketing materials. 

(2) market surveillance. 

(3) roadworthiness tests. 

 

Rules of vehicle behaviour that extend beyond (3) 

 



We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

Yes, extend to advanced driver assistance systems 

 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

We are not able to answer this question  and have focused on later ones 

However a key aspect is  not the CAV but the human drivers also involved (based on 

google's accident report this seems a more likely cause than the CAV) . Data needs to 

be collected from them too. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

We are not able to answer this question  and have focused on later ones 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 



(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

Sample sizes for early CAVs accidents will be very small, compared to 30 million 

vehicles and 100,000s of accidents of all types (many unreported) 

Newspapers will compare chalk and cheese if accident rates are published too 

early. 

Smaller numbers of accidents will change rates rapidly - see the trends in aviation 

between years. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

 

CHAPTER 6: CIVIL LIABILITY 

 

Is there a need for further review? 

 

Consultation Question 17 (Paragraphs 6.13 - 6.59): 

 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas:  

 

(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear?  

 

We are not able to answer this question  and have focused on later ones 

 

(2) Do you agree that the issue of causation can be left to the courts, or is there 

a need for guidance on the meaning of causation in section 2?   

 

We are not able to answer this question  and have focused on later ones 

 

(3) Do any potential problems arise from the need to retain data to deal with 

insurance claims? If so: 

(a) to make a claim against an automated vehicle’s insurer, should the injured 

person be required to notify the police or the insurer about the alleged 

incident within a set period, so that data can be preserved?  

(b) how long should that period be? 

 

We are not able to answer this question  and have focused on later ones 

 

Civil liability of manufacturers and retailers: Implications 

 

Consultation Question 18 (Paragraphs 6.61 - 6.116): 

 

Is there a need to review the way in which product liability under the Consumer 

Protection Act 1987 applies to defective software installed into automated vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 



Other 

 

We are not able to answer this question  and have focused on later ones 

 

Consultation Question 19 (Paragraphs 6.61 - 6.116): 

 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation? 

 

We are not able to answer this question  and have focused on later ones 

 
CHAPTER 7: CRIMINAL LIABILITY 

 

Offences incompatible with automated driving 

 

Consultation Question 20 (Paragraphs 7.5 - 7.11): 

 

We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system. 

 

We are not able to answer this question  and have focused on later ones 

 

 
CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 

 

Consultation Question 34 (Paragraphs 8.1 - 8.58): 

 

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

 

(1) Are any new criminal offences required to cover interference with automated 

vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting the 

law, so as to clearly label offences of interfering with automated vehicles? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 



 

Tampering with vehicles 

 

Consultation Question 35 (Paragraphs 8.28 - 8.31): 

 

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause. Is it 

necessary to clarify that “other mechanism” includes sensors? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

 

Unauthorised vehicle taking 

 

Consultation Question 36 (Paragraphs 8.32 - 8.39): 

 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a 

person. This contrasts with the law in Scotland, where the offence of taking and driving 

away without consent applies to any motor vehicle. Should section 12 of the Theft Act 

1968 be extended to any motor vehicle, even those without driving seats?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We are not able to answer this question  and have focused on later ones 

             

Causing danger to road users 

 

Consultation Question 37 (Paragraphs 8.6 - 8.12): 

 

In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad 

range of interference with vehicles or traffic signs in a way which is obviously 

dangerous. In Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing 

anything a road, or inscribing or affixing something on a traffic sign. However, it does 

not cover interfering with other vehicles or moving traffic signs, even if this would raise 

safety concerns. Should section 22A of the Road Traffic Act 1988 be extended to 

Scotland? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

It should also include traffic signals and roadside beacons 



 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

 

Consultation Question 38 (Paragraphs 9.6 - 9.27): 

 

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

This is the focus for the LAMBDA- V project 

We aim to produce such digital rules for CAVs that are compliant with the law ( we see 

the need for a Digital Highway Code for CAVS AND human drivers, as behaviours need 

to change on both sides)  

These rules also have to take on board the way humans use the road currently , eg lane 

choice, signalling other users to have right of way, mounting a pavement to pass a 

parked vehicle if there is no other means , etc) 

Whilst there must be a national framework, our work suggests that there will be 

significant local variations in the aggressiveness and awareness of drivers . these 

factors will determine gap acceptance and behaviour in congestion and CAVs will need 

to adopt to the local expected behaviour - one set of rules for the UK will fit neither the 

cut and thrust of London nor Dorset's roads. 

We are working with  local authorities to understand their needs for these rules 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

[Answers chosen from list of options above:] 

 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances. 

 

Our use case work shows large elements of the road network where such 

behavour is needed to pass round a parked delivery etc  vehicle in a narrow 

street. if a CAV cannot do this it will stop and block traffic . It wont be able to 

reverse out. Banning CAVS from such streets is impossible - these are the roads 

where parcels need to be delivered, kids dropped at school, elderly and dsibaled 

people picked up, MAAS vehicles need to serve. 

But this needs a clear and legally defined rule set of behaviours designed for 

safety and after much testing, with monitoring and control 



Other road users need to knwo these rules too - cyclists, other drivers, 

pedestrians etc .  

Mounting a pavement to pass a parked car narrowing the road is a key use case 

LAMBDA V is exploring 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.    

 

This would have massive impacts on the very customer experience cases mentioned 

above - eg a CAV cannot pass a vehicle to deliver to a school and just stops. A CAV 

that cannot get out of the way of a blue light vehicle may be inappropriate 

By learning when human drivers judge it appropriate to mount a kerb, and when not, 

the evidence base for the rules can be built. 

The LAMBDA V project is exploring how to capture this data from massive  datasets  

 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

Unless told by a blue light service, no     

 

Edging through pedestrians 

 

Consultation Question 42 (Paragraphs 9.49 - 9.55): 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

We cannot comment on this question 

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

LAMBDA V can potentially provide independent data sets for auditing against. 



 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We cannot comment on this 

 

Consultation Question 45 (Paragraphs 9.76 - 9.88): 

 

What other information should be made available?   

 

We believe  that human driver behaviour is ironically one of the key challenges to 

driverless vehicles. There are over 30 million vehicles on the road, with an average age 

of around 8 years (SMMT data). We cannot adopt all CAVS overnight so the mixed fleet 

issue is key. 

We will need a "digital highway code" for all road users, human and machine readable, 

to help manage and educate existing human and automated road users.   

 

Future work and next steps 

 

Consultation Question 46 (Paragraphs 9.91 - 9.93): 

 

Is there any other issue within our terms of reference which we should be considering 

in the course of this review?  

 

a) Connected but human driven vehicles dont seem to feature here, but offer large 

benefits to the economy (Transport Technology Forum reports available on request). 

Connectivity to roadside devices  and use of data e.g. in smart parking has legal 

implications too. A connected car connecting to a Local Authority system may have 

issues for privacy and GDPR too 

b) There are legal implications on roads authorities (eg Traffic Management Act, 

Transport Act, etc) that should be considered  

c) Human driver behaviour may change due to CAVS, e.g.  to pass a stalled CAV 

stopped at a narrow place that is unable to use the pavement, humans may mount the 

pavement. The need to consider the wider " system of systems" we cannot stress 

enough. 

 


