
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Sally Kyd 

 

What is the name of your organisation? 

 

University of Leicester 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Personal response 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

As discussed at the roundtable on 23/1/19, the main question here is whether it 

is someone within the vehicle that should take control if needed, or whether any 

required human control ought to be handed to a remote operator. Psychologists 



are clear that someone who is initially a passenger in a vehicle will find it difficult 

to instantly take control, and requiring them to do so could increase the danger.  

However, it was also suggested that a new drivers licence would be required for 

level 4 'driving'.  

I would ultimately agree with the suggestion that we need to start from the 

question of what the law's objectives are. The law needs to start from scratch and 

not be based on existing law. 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

See answer to question above. As discussed at the round table event on 21/1/19 

those in the industry suggest that it should not be for the UiC to decide to take 

over the controls. The human would only take control when the automated 

system requested him/her to do so. This would require amending (c). 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Disagree 

 

I'm not sure how this could be the case? 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

As discussed at the roundtable, this requires careful consideration.  I can see that the 

term 'driver' carries with it 'legal baggage' and we do not want to dilute the concept of 

being a driver (and being entirely responsible for any risks that materialise). 

Responsible user might be a better alternative. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 



- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Other 

 

Presumably this could be catered for under the current law (e.g. of non-fatal offences 

against the person). 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

this is not within my field of expertise.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Those with expertise in the area, particularly driver behaviour psychologists, seem to 

be in agreement that semi-automated vehicles might actually create more danger than 

manual vehicles. Essentially, if the goal of fully automated vehicles which would take 

the task of driving away from a human and guarantee a safer road traffic system is 

unattainable, then we ought not be embarking on this project at all.  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

See above. Only if we have fully automated vehicles where the human on board is not 

responsible for driving should that human be able to engage in secondary activities. 

The danger of semi-automated driving is that humans will be unable to take back control 

if they have not been concentrating on the road ahead. Individual humans are likely to 

lose the skill required in driving and of concentrating on what is needed to be safe if 

they are sometimes permitted to do other things whilst 'driving'. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 



Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

See above. 

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Disagree 

 

this is extremely important. The potential for causing death and serious injury is 

such that it is imperative that an appropriate authorisation system is in place. 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Presumably a whole new raft of construction and use regulations will need to be 

introduced to cater for automated vehicles? 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 



 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

Third party testing should be required. 

 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Safety assurance needs to be an ongoing process. 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

[Answers chosen from list of options above:] 

 

(1) regulating consumer and marketing materials. 

(2) market surveillance. 

(3) roadworthiness tests. 

 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

Yes, extend to advanced driver assistance systems 

 



 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

there is likely to be a lot of consumer confusion about advanced driver assistance 

systems. Given the risk of death and serious injury if a vehicle is not correctly used, it 

is important that 'drivers' understand what a vehicle can and can't do, and what the 

driver him/herself is responsible for. 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

this ought to be obligatory. 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

through a Road Collision Investigation Branch, perhaps in partnership with the new 

safety assurance organisation so that the continued authorisation of particular vehicles 

can be reviewed if they are involved in a collision.  

I would not see the police as being equipped to deal with such investigations on their 

own. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

There have been recent calls for a road collision investigation branch (e.g. conference 

at PACTS in March 2017) even in the absence of automated vehicles. I think the case 

for this is much stronger where automated vehicles are involved. Such investigations 

will require expertise the police won't actually have and whilst the police investigate 

collisions with a view to criminal prosecution and/or inquests, in future an AIB or CIB 

would be looking at learning from the accumulation of knowledge as to how collisions 

occur perhaps due to software or mechanical malfunction rather than because of human 

error (currently the biggest cause of collisions). This will be more akin to the work of the 



Rail Accident Investigation Branch than the current work of the police in investigating 

collisions. 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Presumably data on collisions involving automated vehicles will be extremely 

easy to collect and should be monitored and analysed for the purpose of 

minimising the danger that such vehicles pose. This would not be primarily to 

compare with human drivers, but rather to track accident/collision rates generally. 

That said, it is clear that if there is not the expected safety benefit of automated 

vehicles in comparison to human drivers then society might want to revisit the 

assumption that we should be moving towards more automated driving. 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

Yes, monitor advanced driver assistance system accident rates 

 

I would be in favour of collecting as much data about all accident/collision rates 

as is possible/manageable. 

 

CHAPTER 7: CRIMINAL LIABILITY 

 

Offences incompatible with automated driving 

 

Consultation Question 20 (Paragraphs 7.5 - 7.11): 

 

We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system. 

 

[Respondents chose from the following options: 

- Yes, amend regulation 107 in this way; 

- No, do not amend regulation 107 in this way;  

- Other.]  



 

Other 

 

we need to start from a clean slate. We should revisit the whole issue of the regulations 

and draft new ones to apply to vehicles at all levels of automation. 

 

Consultation Question 21 (Paragraphs 7.5 - 7.11): 

 

Do other offences need amendment because they are incompatible with automated 

driving?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

As above, we should not be looking to amend existing offences. We need to look at 

what the criminal law needs to achieve in relation to automated driving and consider 

what offences should be introduced to meet those objectives. I would not advise 

amending existing offences for that purpose. 

 

Offences relating to the way a vehicle is driven 

Consultation Question 22 (Paragraphs 7.14 - 7.19): 

 

Do you agree that where a vehicle is: 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged;  

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

I need to consider this in more depth. 

 

Consultation Question 23 (Paragraph 7.21): 

 

Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, 

the requirement to take reasonable steps to avoid an accident, where the user-in-charge 

is subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 

3.57)).  

 

Yes. See above. 

 

Consultation Question 24 (Paragraphs 7.23 - 7.35): 

Do you agree that: 

 



(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

If there is the possibility that vehicles are controlled remotely, as suggested by 

manufacturers at the roundtable event on 23/1/19, presumably such data will be 

readily available without going through the 'registered keeper'? There will need 

to be some regulation of how that data is processed and who has access to it, 

but the police should have access to it under certain circumstances . 

 

(2) where the problem appears to lie with the automated driving system (ADS) 

the police should refer the matter to the regulatory authority for investigation? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See answers to chapter 5 questions. 

 

(3) where the ADS has acted in a way which would be a criminal offence if done 

by a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

the regulatory authority might operate in a similar way to the HSE, although I 

would be in favour of greater use of prosecutions. 

 

(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Suspension and withdrawal of ADS approval are likely to have more of a 

deterrent/preventative effect. 

 

Responsibilities of “users-in-charge”  

 

Consultation Question 25 (Paragraphs 7.37 - 7.45): 

 



Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-

charge, it should be a criminal offence for the person able to operate the controls (“the 

user-in-charge”): 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits?      

 

[Answers chosen from list of options above:] 

 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits. 

 

See also my answers to chapter 3 questions. 

 

Consultation Question 26 (Paragraphs 7.37 - 7.45): 

 

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls. 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Consultation Question 31 (Paragraphs 7.71 - 7.88): 

 

We seek views on whether there is a need to reform the law in these areas as part of 

this review. 

 

I am sorry that I can not answer these questions in full due to time constraints. As this 

is only the preliminary consultation, I hope to contribute further at a later date. As I've 

said elsewhere,  I think we need to start with a blank slate in drafting new offences. 

 

Aggravated offences 

 

Consultation Question 32 (Paragraphs 7.92 - 7.123): 

 

We seek views on whether there should be a new offence of causing death or serious 

injury by wrongful interference with vehicles, roads or traffic equipment, contrary to 

section 22A of the Road Traffic Act 1988, where the chain of causation involves an 

automated vehicle. 



 

[Respondents chose from the following options: 

- Yes, new offence; 

- No, no new offence; 

- Other.] 

 

Other 

 

I'm not sure. I would like to see manslaughter reformed to cover this eventuality. 

 

Consultation Question 33 (Paragraphs 7.113 - 7.123): 

 

We seek views on whether the Law Commissions should review the possibility of one 

or more new corporate offences, where wrongs by a developer of automated driving 

systems result in death or serious injury. 

 

[Respondents chose from the following options: 

- Yes, review new corporate offences; 

- No, do not review new corporate offences; 

- Other.] 

 

Other 

 

This is where the present law might be amended. The Corporate Manslaughter and 

Corporate Homicide Act might be amended to cover serious injury, but it also needs 

reform more generally because of issues to do with the requirement relating to senior 

management. 

 
 


