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ABOUT KENNEDYS  

“I regard Kennedys as the consistent leaders in this [autonomous vehicles] field.” 

An insurance client  

  

“The firm has a deep understanding of the pressures on the client’s bottom-line and has 

developed a reputation for providing straightforward, pragmatic advice.” 

Chambers and Partners 

 

Kennedys is a global law firm with expertise in dispute resolution and advisory 

services. Founded in 1899, we have a rich history of delivering straightforward advice, 

even when the issues are complex.  

With over 1,950 people and 37 offices globally, including ten offices across the UK, we 

are a fresh-thinking firm and are not afraid to bring new ideas to the table beyond the 

traditional realm of legal services. 

Our lawyers handle both contentious and non-contentious matters, and provide a range of 

specialist legal services for many industry sectors including insurance and reinsurance, 

aviation, banking and finance, construction and engineering, healthcare, life sciences, 

marine, public sector and rail, as well as real estate, retail, shipping and international 

trade, sport and leisure, transport and logistics and travel and tourism.  

Our core principle is to help clients become less reliant on our lawyers, using us only when 

we add real value to an outcome, and we are doing this through the progressive 

development of client-focused technologies. We combine talent, specialist technology and 

commercial perspectives to create the best outcomes for every one of our clients. 

Our niche focus on insurance and disputes permeates every part of our global network and 

allows us to always offer rich and diverse perspectives. 

Our Corporate and Public Affairs team are experts in the political process and are skilled 

in identifying thought leadership opportunities on behalf of clients. They strive to offer 

market insights and intelligence around issues shaping today’s corporate landscape. 

Proven results include published market research on driverless vehicles, which examined 

consumer acceptance of the technology and positioned us to successfully lobby 

Government to change the Automated and Electric Vehicles Bill. We care about helping 
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our clients understand drivers of change and are committed to representing our clients’ 

interests in policy-led changes. 

 

kennedyslaw.com 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://www.kennedyslaw.com/
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INTRODUCTION 
 

Kennedys shares the Government’s desire to ensure that the UK is at the forefront of 

emerging automated vehicle technology – both with regard to the improved safety aspects 

that such technology can bring, as well as the commercial advantages to business and the 

UK economy. To that end, we agree that investment in this technology should be 

embraced and championed. 

We agree with the Law Commission that the challenge is to regulate at the right time, 

without intervening prematurely and thereby potentially stifling innovation. Governments 

around the world need to put in place the right regulatory framework that can evolve and 

adapt as the technology develops. It is also vital that regulation prioritises the safety of 

vehicle users who may be affected by a vehicle’s use.  

Rolling reform 

We support wholeheartedly the Government’s intention to keep regulatory reform under 

constant review as the technology evolves. This should help allow future regulatory 

change to occur only when necessary to reflect technological advancement. 

In doing so, we strongly believe that the Government needs to work centrally to further 

facilitate meetings and communication between all relevant stakeholders, including 

insurers and manufacturers. It is also vital that the Government fully understands the 

barriers to the innovation in order to overcome them and ensure the UK’s place in the 

global race to realise the benefits. That includes gaining a deep understanding of 

consumer acceptance, infrastructure and the applicable capital costs – in addition to 

regulatory changes and the technology itself.  

Based on our involvement with the discussion to date, Government thinking indicates: 

 Regulation will be a slow burn to avoid over-regulation (which we support, in 

principle, as above). 

 Confusion around the ‘residual’ role of a human driver and the level of automation 

intended to fall within the scope of the legislation. 

 The potential for challenges around control of an autonomous vehicle. 

 A lack of understanding around insurers’ need for access to data from vehicles – 

particularly in the event of an incident. 

 A lack of desire to create a legal duty on manufacturers to require new models or 

ensure safety-critical software. 
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 The onus of responsibility for installing safety-critical software should rest with the 

human user and not the manufacturer. 

 

Such thinking, if left unchallenged, could be unhelpful to an effective and safe rollout of 

autonomous vehicles. Input into the process by industry stakeholders is, therefore, 

important and must be ongoing to support Government to reach the best outcomes for all 

concerned.  

Industry-wide support required 

By way of illustration and with regard to insurers, access to data is vital to prevent 

occlusion of useful information, and to improve underwriting and provision of insurance 

for autonomous vehicles.  

We, therefore, urge the Government to create an industry-wide group that would advise 

ministers and civil servants on how the technology is developing to inform their thinking 

on how regulation needs to change with it. We are also calling for international, 

industrywide standards around liability, safety and data privacy for those driving 

autonomous vehicles. We are lobbying governments to create an effective international 

framework that protects drivers and all parts of the industry. 

Clarity as to when/at what point a user-in-charge becomes liable from both a criminal and 

civil perspective for the operation of the autonomous vehicle, will be essential, not least 

for public confidence. The law must be clear in this regard. This will also be heavily 

dependent on evidence as to how and when the autonomous systems took control, 

whether they should have taken control, and how and when the user tried to take back 

control. It is therefore imperative that motor manufacturers are required to provide court 

experts and insurers ready and unfettered access to event data records and sensor data 

from vehicles in civil and criminal litigation involving autonomous vehicles. 

In addition, guidance will be required for the judiciary.  Court time and judicial resource 

(both in civil and criminal litigation) is very limited. There is typically little or no time for 

a forensic examination of vehicle automated driving systems in a sub-large-loss or less 

serious criminal cases. Judges are very likely to take an ‘aerial’ view when assessing fault, 

which would lead to unintended consequences, including satellite litigation. 
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Kennedys’ research: consumer acceptance   

Following active engagement with officials (government and peers), we have authored the 

first major piece of research into public attitudes on driverless vehicles – Driverless 

vehicles: Innovation to revolutionise the way we transport modern societies.  

The insights gained confirm that, alongside the regulatory review, the views of a large 

cross-section of society in the UK must be monitored. Government-led education of the 

public is required to avoid the very real possibility that the public will take a negative 

view of autonomous vehicle technology, and thereby inhibit rollout and public uptake and 

trust.  

 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://www.kennedyslaw.com/media/3452/kennedys-driverless-vehicles-report-july-2017-digital_lowres.pdf
https://www.kennedyslaw.com/media/3452/kennedys-driverless-vehicles-report-july-2017-digital_lowres.pdf
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RESPONSES TO QUESTIONS 
 
Question 1  
 
Do you agree that: 
 
(1) All vehicles which “drive themselves” within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate 

the controls, unless the vehicle is specifically authorised as able to function safely 

without one? 

 

(2) The user-in-charge: 

a. must be qualified and fit to drive; 

b.  would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

c.  would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving 

itself if the user-in-charge fails to prevent the accident. 

 

Response: 

(1) Yes. The default position must be that all vehicles captured by the definition of 

‘automated vehicles’ within the Automated and Electric Vehicles Act 2018 (the 

AEVA) should have a user-in-charge.   

 

(2) a. Yes - in the immediate future (5-10 years).  It is foreseeable that in a longer time-

frame the need for a qualified driver who is fit to drive that class of vehicle may 

become obsolete. 

b. Yes – subject to the exceptions identified in legislation. 

c. Yes. 

 

(3) Yes - although this would be heavily dependent on evidence on how and when 

autonomous systems took control, whether they should have taken control, how and 

when the user tried to take back control and so on.  There may be circumstances 
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where the user-in-charge will be called upon to drive.  It is therefore essential that 

they must be qualified and fit to drive.  When a fully automated system is engaged, 

the user-in-charge cannot be accountable from a criminal and civil perspective: they 

are not in charge of the vehicle.  Only at the point when the user-in-charge takes 

over the controls (the handover), should they become liable from both a criminal 

and civil perspective. This further highlights why it is imperative that motor 

manufacturers must give court experts and insurers ready and unfettered access to 

event data recorder (EDR) and sensor data from vehicles in civil and criminal 

litigation involving autonomous vehicles. 

 

Question 2 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

Response: 

We believe that this label is adequate for now, but may need to be kept under review as 

automated vehicle technology develops. 

 

Question 3  

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk. 

 

Response: 

We believe that it may prove very difficult to legislate for a criminal ‘act of omission’ 

offence in this regard. A user-in-charge should be entitled (together with other 

passengers) to place reliance upon autonomous systems when a vehicle is correctly in 

autonomous mode.   

If there is a clear risk and the vehicle in autonomous mode is also clearly not taking the 

usual or correct steps to avoid that risk, the user in charge may have some opportunity 

to take back control of the vehicle and avoid those risks, but assessing whether the-

user-in charge could do that would be highly fact sensitive. We believe the onus on the 

user in those circumstances would be far lower than say with the driver of a manual 
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vehicle forced to take an avoiding manoeuvre due to the wrong behaviour of another 

road user. 

 

Question 4  

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge. 

 

Response: 

This is rather outside our area of knowledge and expertise. However, listening to our 

clients who are involved with logistics and public transport, they are keen to ensure 

that such vehicles are segregated (on the road, in lanes and in traffic) and it does seem 

that roadside infrastructure is all the more important to them in this context. 

In the context of shipping, where vessels operate with far less exposure to other vessels 

and/or human life, the question of how automated driving systems can operate safely 

and effectively in the absence of a user-in-charge, is perhaps more straightforward to 

answer. The safe operation of vessels, either by way of remote operators or through 

entirely automated vessels, is perhaps more readily anticipated and shares similarities 

with the application in logistics referred to above. 

 

Question 5 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

Response: 

Yes.  We anticipate that this will move forwards in the context of public and mass 

transport and logistics several years before it progresses to and is suitable for truly 

driverless (no user-in-charge) private transport. 

 

Question 6  

Under what circumstances should a driver be permitted to undertake secondary 
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activities when an automated driving system is engaged? 

 

Response: 

Where there has to be a user-in-charge, secondary activities should only be permitted 

after a sufficient period of time has elapsed for handover checks to the autonomous 

systems to be carried out and should in any event, only be allowed if the activities do 

not interfere with the autonomous system communicating a handback to the user in 

charge and do not potentially interfere with the same handback. 

 
 

Question 7 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level: 

 

(1) should the fallback be permitted to undertake other activities? 

 

(2) if so, what should those activities be? 

 

Response: 

(1) No. Conditionally automated driving systems (SAE Level 3) are in the early stages of 

being incorporated into production vehicles. This has been described as arguably the 

“stickiest” and most dangerous level of autonomy, as drivers are called upon to take 

over control of the vehicle, following a period of time when their attention has not 

been on driving the vehicle. It may be that, subject to future developments in 

conditionally automated systems, our view on this would alter, but at this stage we 

do not consider any secondary/other activities should be permitted. 

 

(2) Not applicable (see our Response to (1 above). 
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Question 8 

 
Do you agree that: 
 
(1) a new safety assurance scheme should be established to authorise automated 

driving systems which are installed: 
 
(a) as modifications to registered vehicles; or 

 
(b) in vehicles manufactured in limited numbers (a “small series”)? 
 
(2) unauthorised automated driving systems should be prohibited? 
 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations? 

 

Response: 

(1) Yes. 

 

(2) Yes.  Ideally the same agency should monitor and enforce registration on or removal 

from the List of qualifying autonomous vehicles and require original equipment 

manufacturers (OEMs), manufacturers and/or owners to register vehicles or indeed 

makes and models of vehicles with a financial and/or criminal sanction to support 

such enforcement.  

 

(3) Yes. 

See also our Response to Question 12. 

 

Question 9 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system? 

 

Response: 

This is outside our area of expertise and knowledge.  However, it strikes us that very 

comprehensive fail-safes should be mandatory as standard in autonomous vehicles.  
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Critical ADS must surely have to be monitored to ensure correct handover and handback 

with any user-in-charge. 

 

 

Question 10 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

Response: 

Noting the heavy level of proprietary technology, a safety assurance system and 

standards should be objective.  OEMs, manufacturers and software houses should work 

to comply with the objective standards to then receive accreditation for their 

systems/software. 

 

Question 11 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

Response: 

This is outside our area of expertise and knowledge. 

 

Question 12  

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment? 

 

If so, should the organisation have responsibilities for: 

 

(1) regulating consumer and marketing materials? 

(2) market surveillance? 
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(3) roadworthiness tests? 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems. 

 

Response: 

Yes.  The agency should have responsibility for receiving regular safety check 

information from owners and users and taking action for non-compliance. 

(1) Yes. 

(2) Yes. 

(3) No.  There should be a mandatory requirement on the owners or users to have safety 

checks carried out to a particular mandated objective standard and to submit the 

results back – perhaps as an add-on to the regular MOT test.  

We do not believe that this agency’s responsibilities should extend to other vehicles with 

advanced driver assistance systems save as in so far as those systems form an intrinsic 

part of that vehicle’s automated driving and only then when that vehicle falls within and 

is listed as a relevant automated vehicle under Section 1 of the AEVA. 

 

Question 13 

Is there a need to provide drivers with additional training on advanced driver assistance 
systems? 
 
If so, can this be met on a voluntary basis, through incentives offered by insurers? 
 

Response: 

Yes, we believe there is a need to provide drivers with additional training on advanced 

driver assistance systems.  This is a matter of some considerable concern.   Iconography, 

symbols and communication systems on the HUD or dashboard of autonomous vehicles 

must be consistent; vehicle to vehicle.  This requires the imposition of objective 

protocols and standards in addition to mandatory training (of sufficient length) when 

users first purchase (or use) a new autonomous vehicle.  Training and skill checks for 

use of autonomous vehicles should also be introduced to the core driving test for 

autonomous vehicles which do require a user-in-charge. 
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Question 14  

 

We seek views on how accidents involving driving automation should be investigated. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles?  

 

Alternatively, should specialist expertise be provided to police forces. 

 

Response: 

See our Response to question 13.  Police, accident reconstruction experts and engineers 

need unimpeded access to otherwise proprietary data from EDR, ADS and other systems 

supporting autonomous driving.  This may mean that the same data is uploadable 

centrally from the vehicle in some agreed universal or standardised format – to assuage 

the OEM and manufacturers’ concerns. 

We believe that police forces should already have sufficient resource, with some 

training, to access and interpret data from these systems so long as there is true 

unimpeded access to it (see above). 

We believe there is merit in having a central investigative branch of the police charting 

causes of serious road traffic accidents involving automated vehicles and feeding their 

findings back regularly to government, the Department of Transport, to manufacturers 

and OEMs through their trade body and to motor insurers through the Association of 

British Insurers and Thatcham Research. 

 

 

Question 15  

 

(1)  Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

(2)  We seek views on whether there is also a need to monitor the accident rates of 

advanced driver assistance systems. 
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Response: 

See our Response to questions 13 and 14 above. 

(1) Yes. 

 

(2) Yes, if feasible, to provide more contextual and comparative data. 

 
 
Question 16  
 

(1)  What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

(2)  Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

 

Response: 

(1) One major challenge would be in ascertaining, on a case by case basis, where 

handover and handback occurred (and whether it occurred properly), and who or 

what was in control of the vehicle(s) when a collision occurred.  A sensible approach 

may be to pull data only from accidents involving death or significant injury and any 

such cases involving indictable motoring convictions.  If all the relevant EDR, ADS 

and sensor data cannot be properly accessed (due to its proprietary nature) the 

whole exercise is rendered near redundant. 

 

(2) We believe some further lines of communication and notice would be required with 

the emergency services.  We are aware that the Metropolitan Police have monitored 

data from serious accidents over certain periods of time and, specifically, the causes 

of such accidents.  They have been assisted in that by other agencies and companies 

such as TRL.  It may be that their experience in this can be utilised when rolling out 

a monitoring programme. 

 
 
Question 17  
 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas: 
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(1)      Are sections 3(1) and 6(3) on contributory negligence sufficiently clear? 

 

(2)      Do you agree that the issue of causation can be left to the courts, or is there a 

need for guidance on the meaning of causation in section 2? 

 

(3)  Do any potential problems arise from the need to retain data to deal with 

insurance claims? If so: 

 

(a)  to make a claim against an automated vehicle’s insurer, should the injured 

person be required to notify the police or the insurer about the alleged 

incident within a set period, so that data can be preserved? 

 

(b)      how long should that period be? 

 

Response: 

(1) No.  We believe that the current AEVA does not adequately deal with situations 

wherein all or some of the loss or injury arising from a road accident has been 

caused by other road user’s primary or contributory negligence or where, for 

instance, there has been an obvious failing in the autonomous systems in a vehicle in 

autonomous mode, but that has not caused or wholly caused any such loss or injury 

arising.    

 

(2) We believe that further guidance will be required and useful for the judiciary.  Court 

time and judicial resource is very limited (both in civil and criminal litigation).  

There is typically little or no time for a forensic examination of vehicle ADS and 

sensor data in a sub-large-loss civil case or less serious criminal cases.  Therefore, 

Judges are very likely to take an ‘aerial’ view of which road users (including users of 

autonomous vehicles) are at fault and which road users have caused or partly caused 

the road accident.  Judges are very likely, for the sake of expediency, to adopt a 

similar standard of driving for the artificial intelligence in an autonomous vehicle as 

of a driver in a manually-controlled vehicle.  Doing so could risk miscarriages of 

justice / unfairness (and therefore satellite litigation). As a minimum, guidance on 

how and when vehicles move in to and out of autonomous mode will be crucial.   
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(3) Yes.  Our insurer clients already struggle to access and review sensor, EDR and ADS 

system data following accidents and they need to when making accurate 

assessments on fault and liability.  Criminal court experts need to access this data 

when assessing culpability and causation too.  So, in the first place, this data must 

be accessible or uploadable in a standardised format. ** Following on from that, it 

would assist if all such data was stored (and again accessible) as a matter of course 

for five years.  Where road accidents involve infants, this period should be extended 

to up to three years after the date of those infants reaching majority.  

 

a. If (3) above is complied with, policies of motor insurance can adequately set 

out requirements for reporting accidents, as now. 

b. See Response to (3) above. 

** Insurers, engineers and accident-reconstruction experts will need access to rich data 

not only from external vehicle sensors but also from internal sensors, in order to 

properly establish who or what was in control of the vehicle at material times and 

whether handover and/or handback was performed reasonably etc. 

 

 

 
Question 18  
 
Is there a need to review the way in which product liability under the Consumer 

Protection Act 1987 applies to defective software installed into automated vehicles? 

 

Response: 

 

Yes, we believe that there is a need to review the way in which product liability under 

the Consumer Protection Act 1987 (the CPA) applies to defective software installed into 

automated vehicles. 

 

Under section 2(c) of the CPA, ‘product’ is defined (as set out below) in such a way that 

makes it unclear as to whether or not software is included: 

 

“product” means any goods or electricity and (subject to subsection (3) below) includes 

a product which is comprised in another product, whether by virtue of being a 

component part or raw material or otherwise. 
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Questions arise as to whether the software technology supplied to an automated vehicle 

(a non-physical product) is a product in its own right or part of the vehicle product as a 

whole. 

 

Further complexities arise from over-the-air (OTA) software updates, which enable 

manufacturers and service providers to update the software technology in an automated 

vehicle remotely, for example: 

 

 Will the software update, itself be considered a product under the CPA, or a service? 

 How will the legislation distinguish between safety critical updates and other 

updates?   

 Who is responsible for providing the updates, the manufacturer and/or the owner of 

the automated vehicle, and for how long?    

 

Under the AEVA, the insured may not be compensated if there is a failure to install 

safety-critical software updates.  Fundamentally, this strikes us as practically obtuse.  

In reality, safety-critical software updates will have to be uploaded and applied over 

the cloud/internet before start-of-journey and not intra-journey.  We suggest the 

legislation be amended to place the onus on the OEM or manufacturer to ensure, by 

design, that autonomous vehicles cannot start their journey until safety-critical 

software updates are uploaded or it is confirmed that such software is already up to 

date, in much the same way that many vehicles will not allow the driver to set off if 

their seat belt has not been put in place. It makes no practical real-world sense to place 

this onus on the user-in-charge or driver or owner. 

 

As the law stands, the question that arises in this respect, is whether a manufacturer 

will be able to raise a defence or strike out a claim where the vehicle owner/user has 

clearly failed to update the automated vehicle with genuine ‘safety critical’ software?    

 

OEMs and manufacturers surely need to be incentivised to ensure that their own designs 

(vehicles) are safe for use.  Again, the versioning of safety-critical software needs to be 

consistently and clearly communicated to the user-in-charge and drivers through 

standardised iconography, symbols and methods on the HUD or dashboard. 
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Question 19  
 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation? 

 

Response: 

Yes, we believe that there are other issues concerned with the law of product or 

retailer liability, which need to be addressed to ensure the safe deployment of driving 

automation.  

Consumer Expectation Test under section 3 of the CPA 

In the context of autonomous vehicles, we anticipate that the application of the 

consumer expectation test could raise a number of issues. 

As a product’s design includes its warnings, a design defect claim could include failure 

to warn/provide adequate instructions based claims in respect of automated vehicles. 

The manufacturers of automated vehicles will therefore have to ensure that consumers 

have a clear understanding of what the automated vehicles and their automated 

features can and cannot do. Warnings provided with the automated vehicles will be 

crucial.  

Definitions of safety critical features of automated vehicles will also need to be clarified 

and the drivers/users-in-charge well educated in their scope and limits. Attempting to 

change the rules which are focused specifically around the consumer’s reasonable 

expectation test under the CPA will be extremely complex. 

State of the Art Defence 

For design defects, the state-of-the-art defence will involve the feasibility of adopting 

appropriate design measures to reduce or eliminate a risk of which the manufacturer is 

aware, for example the need to cater for an inattentive driver. A claimant can always 

argue that better technology would have prevented the accident, but the manufacturer 

may not have a reasonable design alternative, even with the latest technology. 

A question that arises here, is how will the state-of-the art defence apply to updated 

software technology? 

Limitation 

The following questions arise and will need to be considered*: 
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 How will the 10 year long-stop apply to updated software technology products (if 

they are considered products)?  

 

 Will the long-stop apply from date of supply of the original software product with 

the automated vehicle, or from the date of supply of the updated software itself? 

*The same issues on limitation also apply to defective software as referred to in our 

Response to question 18 above.  

 

Question 20  
 
We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system. 

 

Response: 

Regulation 107 will require amendment as it is currently incompatible with some forms 

of highly automated vehicles.   

 

Question 21  
 
Do other offences need amendment because they are incompatible with automated 

driving? 

 

Response: 

Yes. Regulation 104 of the Road Vehicles (Construction and Use) Regulations 1986 

imposes a requirement on a person having proper control of the vehicle.  It is therefore 

incompatible with some forms of highly automated vehicles. 

 

Question 22  
 
Do you agree that where a vehicle is: 

 

(1)  listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2)      has its automated driving system correctly engaged; 
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the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

Response: 

Yes. When the automated driving system is engaged, the (human) user-in-charge is not 

the driver and therefore cannot be held responsible from a civil or criminal perspective.  

This is essential from a public confidence perspective.  The law must be clear in this 

regard. 

 

Question 23 

Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, 

the requirement to take reasonable steps to avoid an accident, where the user-in-charge 

is subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 

3.57)). 

 

Response: 

The response to this question largely depends on the level of autonomous vehicle being 

used.  If a vehicle is in “fully automated” mode it would be wrong to impose a legal 

duty on a user-in-charge to act or take steps to act in an emergency situation (see our 

Response to question 3).  This will undermine public confidence in these vehicles.   

However, if it were considered appropriate to make the user-in-charge subject to 

certain criminal offences, the current road traffic legislation could be applied (subject 

to some modification).  For example, if a user-in-charge fails to take reasonable steps to 

correct a malfunctioning vehicle, the legal question would be “what would a careful and 

competent driver” have done in the prevailing circumstances.  Consideration would be 

given as to the time available to react, whether there were warning signs ignored by the 

driver, or system alerts that were ignored.  In a case where the user-in-charge had 

limited time and no warning, it is likely any court/jury would have a great deal of 

sympathy for the user-in-charge.   

In semi-automated vehicles, the driver would be expected to monitor the driving task 

and should accordingly continue to be subject to specific criminal offences arising from 

this task.  



 

23 

 

Question 24 

Do you agree that: 

 

(1)  a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

 

(2)  where the problem appears to lie with the automated driving system (ADS) the 

police should refer the matter to the regulatory authority for investigation? 

 

(3)  where the ADS has acted in a way which would be a criminal offence if done by 

a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

 

(4)  the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 

Response: 

1. Yes.  This is appropriate.   

2. Yes. This is appropriate.  It will enable prompt investigations to commence. 

3. Yes. The proposed new safety assurance agency should work with manufacturers and 

ADSEs to identify potential problems and issue improvement notices to ensure that 

the automated driving system works in practice.  

4. Yes.  This is appropriate. 

 
 
Question 25  
 
Do you agree that where a vehicle is listed as only safe to drive itself with a user-in -

charge, it should be a criminal offence for the person able to operate the controls (“the 

user-in-charge”): 

(1) not to hold a driving licence for the vehicle; 

 

(2) to be disqualified from driving; 
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(3) to have eyesight which fails to comply with the prescribed requirements for 

driving; 

 

(4) to hold a licence where the application included a declaration regarding a 

disability which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

 

(6) to have alcohol levels over the prescribed limits? 

 

Response: 

Yes, we agree with these proposals. 

 
 

Question 26  

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls? 

 

Response: 

Yes, we agree with this proposal.   

 

Question 27  

Do you agree that legislation should be amended to clarify that users-in-charge: 

 

(1)       are “users” for the purposes of insurance and roadworthiness offences; and 

 

(2)  are responsible for removing vehicles that are stopped in prohibited places, and 

would commit a criminal offence if they fail to do so? 
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Response: 

Yes.  For vehicles that are authorised to operate without a user-in-charge, these 

requirements should fall onto the ADSE or operator. 

 

Question 28 

We seek views on whether the offences of driving in a prohibited place should be 

extended to those who set the controls and thus require an automated vehicle to 

undertake the route. 

 

Response: 

Yes, as those who set the controls would be responsible for the vehicle driving in a 

prohibited place. 

 

Question 29  

Do you agree that legislation should be amended to state that the user-in-charge is 

responsible for: 

 

(1) duties following an accident; 

 

(2) complying with the directions of a police or traffic officer; and 

 

(3) ensuring that children wear appropriate restraints? 

 

Response: 

Yes, we agree with these proposals as the user-in-charge is responsible for the driving 

task at that time. 

 

Question 30 

In the absence of a user-in-charge, we welcome views on how the following duties might 

be complied with: 
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(1) duties following an accident; 

 

(2) complying with the directions of a police or traffic officer; and 

 

(3) ensuring that children wear appropriate restraints. 

 

 

Response: 

1) The vehicle should transfer data to a server whereby the information can then be 

supplied to the police and other relevant bodies. 

 

2) Electronic signals should be sent from the police or traffic officer to the vehicle 

which then requires the vehicle to comply with the instruction. 

 

3) If there is an accompanying parent or guardian, they would be responsible in the 

first instance. If the child was travelling alone, a system should be considered 

whereby the vehicle will not start until it has detected that the passenger is wearing 

their seatbelt. If this does not work for any reason, the ADSE would then be 

responsible.  

 

Question 31 

We seek views on whether there is a need to reform the law in these areas as part of 

this review. 

 

Response: 

It will be necessary for the law to be reformed in order for the topics in question 30 

above to be regulated and enforceable. 

 

Question 32  

 

We seek views on whether there should be a new offence of causing death or serious 

injury by wrongful interference with vehicles, roads or traffic equipment, contrary to 

section 22A of the Road Traffic Act 1988, where the chain of causation involves an 

automated vehicle. 



 

27 

 

 

Response: 

Yes, we agree that a new offence is needed. This is a sensible approach incorporating 

automated driving systems. 

 

Question 33 

 

We seek views on whether the Law Commissions should review the possibility of one 

or more new corporate offences, where wrongs by a developer of automated driving 

systems result in death or serious injury. 

 

Response: 

There is little doubt that new corporate offences holding individual managers or 

directors to account, as well as the organisation more generally (where death or serious 

injury occurs), must be considered. We agree that such offences should be considered in 

order to prevent actions or neglect by such developers leading to death or serious 

injuries. There is extensive health and safety legislation which could also apply in this 

situation and this would need to be carefully considered.  

 

Question 34  

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

 

(1)  Are any new criminal offences required to cover interference with automated 

vehicles? 

 

(2)  Even if behaviours are already criminal, are there any advantages to re-enacting 

the law, so as to clearly label offences of interfering with automated vehicles? 

 

Response: 

(1) It is likely that new criminal offences will be required to cover interference with 

automated vehicles.  
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A major concern in the shipping industry is the risk of cyber criminals/hackers 

gaining control of vessels.  Even today with a crew on board, there have been 

instances of hackers being able to disable vessels and hold them to ransom.  The risk 

multiplies as the physical control that there is on a vessel reduces (i.e. by having a 

crew on board) - to a point where it is possible that remote operators are locked 

out, or hackers simply take control of an entirely automated vessel. No doubt there 

would be many ways that a criminal would take advantage of this. However, the 

most obvious examples are theft of the vessel (or more likely the cargo), holding it 

ransom and, most concerning, use as a weapon.  

 

As a matter of English criminal law, we suspect that any of these acts would be 

caught by present criminal legislation (as we are effectively concerned with hacking 

rather than physical interference with vessels). However, this type of scenario 

should be considered in the context of autonomous/driverless cars and the extent to 

which the current criminal legislation is sufficient.  

 

(1) Even where the behaviours are already criminal, there is an advantage in re-

enacting the law to link these specifically to automated vehicles so that potential 

offenders are deterred from carrying out these behaviours relating to interference.  

 

Question 35  

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause. Is it necessary 

to clarify that “other mechanism” includes sensors? 

 

Response: 

No, common sense would draw the conclusion that a sensor would be included within 

the definition of “other mechanism”. 

 

Question 36 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a 

person.  
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This contrasts with the law in Scotland, where the offence of taking and driving 

away without consent applies to any motor vehicle. Should section 12 of the Theft Act 

1968 be extended to any motor vehicle, even those without driving seats? 

 

Response: 

Yes, in order to cover all eventualities and to adopt a consistent approach. 

 

Question 37  

In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad 

range of interference with vehicles or traffic signs in a way which is obviously 

dangerous.  

 

In Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing 

anything a road, or inscribing or affixing something on a traffic sign. However, it does 

not cover interfering with other vehicles or moving traffic signs, even if this would raise 

safety concerns. Should section 22A of the Road Traffic Act 1988 be extended to 

Scotland? 

 

Response:  

Yes, in order to adopt a consistent approach. 

 

Question 38  

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

Response: 

This is largely outside our knowledge and area of expertise.   

However, see our responses to questions 17 and 18.   

From an aerial and objective perspective, it makes sense that automated vehicles meet 

the same standards of driving as a reasonable, prudent and safe human driver.  The 

current benchmark and code for that is the Highway Code.  There is no doubt that the 



 

30 

 

Highway Code will need some amendment to not only cover safe use, handover and 

handback in automated vehicles, but also how other road users should deal with 

automated vehicles. 

Most OEMs and manufacturers are developing the artificial intelligence (AI) software to 

drive autonomous vehicles through a self-learning/improving process.  It is understood 

that this process will continue (to improve AI driving behaviour) even after autonomous 

vehicles are on public roads.   This again seems to point in the direction of there being a 

top-down and objective code rather than a granular digital code that autonomous 

vehicle engineers can work too.  Given the highly proprietary nature of the technology, 

we doubt that a digital code (that all OEMs and manufacturers can agree and can work 

to) is a realistic prospect in the shorter term. 

We are of the view that a separate highway code would not be beneficial as rules need 

to be kept in a consistent format to prevent confusion. 

 

Question 39  

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

 

(1) to avoid collisions; 

 

(2) to allow emergency vehicles to pass; 

 

(3) to enable traffic flow; 

 

(4) in any other circumstances? 

 

Response: 

(1) Yes, so long as other road users on or near the vehicle are not placed in danger. 

 

(2) Yes, with the same caveat as per (1) above. 

 

(3) Probably not.  It appears this will only be a concern if the automated vehicles are 

appreciably slower than other similar vehicles.   
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(4) Mounting the kerb may prove necessary to place occupants and other road users out 

of harm’s way following a collision and may also be necessary if there is a fault in 

the autonomous vehicle.  If the autonomous vehicle is in some way braking down or 

faulty, the most appropriate course of action may be for it to mount the kerb to 

then allow traffic flow and not to overly impede it. 

 

The rules on this topic should be consistent with the rules in relation to human and 

automated vehicles in order to ensure consistency. 

 

Question 40  

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement. 

 

Response: 

Unfortunately, we believe this depends heavily on the vehicle and the road location. 

Again, a consistent approach should be adopted with both human and autonomous 

vehicles. If it is to become legal for a vehicle to mount the pavement in certain 

circumstances, then this should be specified within law. 

 

Question 41  

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

Response: 

Other than in very limited circumstances, we do not think that automated driving 

systems should be permitted to exceed the speed limit within current accepted 

tolerances. We believe such circumstances could be where another vehicle is driving 

aggressively and there is a real need to avoid an otherwise unavoidable collision, so long 

as no other road users are further placed at risk.  Equally so, it is conceivable that 
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autonomous emergency response vehicles may (as with normal emergency vehicles now) 

need to exceed the speed limit where there is a threat to life and exceeding the speed 

limit will not place other road users at appreciably increased risk of harm. 

 

Question 42  

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

Response: 

No. This would not be acceptable. This situation is likely to be most applicable to public 

transport vehicles.   

Perhaps pedestrians who deliberately obstruct traffic could face criminal sanctions – and 

autonomous vehicles are well placed to record the actions of such pedestrians. 

 

 

Question 43  

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems? 

 

Response: 

This is outside our areas of knowledge and expertise. However, we consider a vigorous 

and protracted set of driving scenarios for the roads they are designed to navigate, 

would be the best way to assess new automated vehicles and their driving behaviours. 

Audits of datasets may become very problematic if the datasets are overly proprietary 

and therefore unique.  The audits should be of the behaviours in various scenarios 

rather than the occult datasets that in part drive those automated behaviours. 
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Question 44  

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

Response: 

We believe this is an excellent idea.  It will also assist in improving public and road user 

awareness.  However, this regular publication would always have to be against the 

backdrop of a standard set of minimum ethical standards, all human life being equal and 

so forth.  Ethical standards would have to comply with this and, of course, human rights 

legislation. 

 

 

Question 45  

 

What other information should be made available? 

 

Response: 

We believe that the following information should also be made available: 

 Total safe driving time of makes and models of autonomous vehicles 

 Safety records 

 Frequency of incidents on different classes of road 

 Frequency of safety-critical software updates 

 Date of most recent safety-critical software updates for make and model 

 Policies and procedures, which relate to pre-programmed behaviours in certain 

situations, if such rules are in place. 

 

 

 

 

 

 



 

34 

 

Question 46  

 

Is there any other issue within our terms of reference which we should be considering 

in the course of this review? 

 

Response: 

In particular, regulation will need to address whether the current dispute resolution 

mechanism for the majority of lower value personal injury claims arising from road 

traffic accidents (the MOJ Claims Portal), can – or should – be the mechanism for 

resolving a dispute involving an autonomous vehicle. 

We believe very strongly that the Government need to work centrally to further 

facilitate meetings and communication between various stakeholders – in particular 

insurers on the one hand and OEMs and manufacturers on the other.  This has been 

happening to some extent (and is welcomed) but needs to be escalated to prevent 

occlusion of useful information, and to improve underwriting and provision of insurance 

for autonomous vehicles. 

Stakeholders need to quickly establish objective data standards (for accessing internal 

and external vehicle systems, EDR, ADS, sensors) and an objective standard for 

dashboards and HUDs (universal symbols and iconography etc). 

Input into the process by industry stakeholders is vital and must be ongoing. We, 

therefore, urge the Government to create an industry-wide group that would advise 

ministers and civil servants on how the technology is developing to inform their thinking 

on how regulation needs to change with it. One of the main objectives of such a group 

should be to reach a consensus on what type of vehicles are likely to arrive on the UK 

market over, say, the next 10 years. This would greatly assist the government with 

regulatory planning.  

The views of a large cross-section of society in the UK do need to be monitored and 

there is an education piece for the public which again must be government-led, but with 

the support of the various stakeholders. Failure to do so risks the very real possibility 

that the public will take a negative view of autonomous vehicle technology, and inhibit 

rollout and public uptake and trust. The lack of a public campaign around the benefits 

of genetically-modified foods is a good example of where this occurred, preventing a 

slower public acceptance.  

 


