
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Wendy Owen 

 

What is the name of your organisation? 

 

Jacobs 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

There is functional delineation between user control and vehicle control 

 

(2) The user-in-charge:  



(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

a)  Yes, but provision for e.g. disabled drivers needs to be accounted for  

b) If automated driving is engaged, the user still has ultimate responsibility for 

safety of the vehicle.  

c) - 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

If the automated control system has experienced a credible failure/fault (or 

indeed an unexpected failure that wasn't identified during the design process), 

the user-in-charge cannot be held responsible for an accident that has occurred 

as a direct result of that failure/fault. 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

Yes, generally - "responsible user" may be an alternative 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Other 

 

It depends what the risk is - it may be beyond the control/remit of the user to be able to 

do anything about it. 

 



When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

Refer to existing rail examples such as the Public People Movers (PPMs) at Stansted 

Airport, Docklands Light Railway (DLR) in London and Rio Tinto's ATC (automatic train 

control) freight trains in Australia.  Such systems have a Safety Case which has to be 

accepted by the national rail safety regulator (ORR in the UK). 

Similarly, many commercial aircraft are now "self-driving" and regulated by CAA.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

As long as the approval is via an official accreditation body and/or national safety 

regulator, yes.  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

After confirmation from the system that it is safe to do so. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Question is not clear.  Depends on what the other activities are. 

 

(2) if so, what should those activities be? 

 



 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Safety Assurance is applied in other safety-critical/safety-related sectors, where 

it is required whatever the circumstances to new or modified systems. 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See previous comments about approvals of safety-related systems in other 

sectors. 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

This is what already happens in other sectors where safety is a prominent issue. 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

This is what already happens in other sectors where safety is a prominent issue.       



 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

The UK has long-established best practice in systems safety engineering and safety 

cases.  This applies equally to development of Product Safety Cases.  Where high 

integrity systems and Safety Integrity Levels (SILs) are involved, an Independent Safety 

Assessor (ISA) is normally employed during the product development phase.   For a 

SIL 3 or SIL 4 application, independent/third party testing is highly recommended. 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

Not sure which agencies or conditions this means.   

Refer to previous comments on national regulators, many of whom regulate at a "local 

level". 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

National safety regulators are involved pre-operation (approvals for service) and during 

operation/in-service. 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

[Answers chosen from list of options above:] 

 

(1) regulating consumer and marketing materials. 

(3) roadworthiness tests. 

 

Definitely 1) and 3) from a safety perspective.   



Possibly 2) e.g. the ORR also has economic interest. 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

Yes, extend to advanced driver assistance systems 

 

The systems are anticipated to be used by a range of people. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

It depends on the complexity of user interaction, but there will be a "knowledge gap". 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Possibly. 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

Response 1) 

The RAC foundation commission is looking at data and that could be expanded to look 

at CAV issues subject to appropriate specialist skills being available. 

In any event, a central register of emerging issues should be made and police forces 

required to forward details of any incidents where automation (not low level stuff like 

ACC) was involved.  I’d like it to include some of the ‘self-evidently great’ technology 

like lane assist which can fail-dangerous if for example there is no centre line, pulling 

vehicles into oncoming traffic 

Response 2)  



45 UK police forces could not individually fund the expertise needed, which would 

include analysis of automotive systems, software and data, plus no doubt legal 

interfaces with auto makers globally to retrieve data.  Only one such body should be 

funded: a central Accident Investigation Branch would achieve this but might encounter 

difficulties working within police force boundaries on high profile cases – preferable 

would be a centralised service available to each force, free or via subscription (as with 

www.roadsafetysupport.co.uk) such that the force in which the collision occurred 

became the client and the ownership by Chief Constables and Commissioners 

remained in-tact. 

Response 3) 

Refer to current examples of transport accident investigation bodies such as RAIB and 

Aerospace equivalents. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

Yes.  Refer to current examples of transport accident investigation bodies such as RAIB 

and Aerospace equivalents. 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Response 1)  

This is clearly a great idea, but how workable I don’t know.  Bearing in mind that 

Waymo and Uber are apparently withholding all data about mileage and use at 

what automation levels, what’s to say we’d get anything meaningful? 

It’s less critical to get accident rates than know what types of incidents are 

happening, and to identify causes and changes to vehicles, use and 

infrastructure to address. 

It would be good to have a confidential public reporting portal for incidents which 

were near misses or damage only resulting from automation, but which people 

don’t want to report for other reasons. 

Response 2) 

This is already well-established in other transport sectors e.g. in railways, RSSB 

maintain a national database covering all sort of hazards/accidents, the safety 

risk model (SRM). 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 



[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

Yes, monitor advanced driver assistance system accident rates 

 

As above, coverage of this type of situation and high integrity systems is already 

well-established in other sectors e.g. in railways, RSSB's national database 

covering all sort of hazards/accidents, the safety risk model (SRM). 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

There have been many studies over the years in the Human Factors discipline 

comparing human performance against various types of control systems 

performing the same or similar tasks.  I would not expect this to be an onerous 

challenge for a human factors expert, given enough data.  The challenge will be 

"is there enough data?" as these specific systems are relatively new. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

Response 1) 

1. Low miles initially means rates are less meaningful 

2. Inconsistent systems between vehicles means comparing like with like are 

impossible 

3. Unclear what if any recording of driver-assistance is made (when ACC or lane 

assist are on and what issues arise (inc less care and more driver failures to 

react/take back control) 

4. We’d need at the very least a load of new CFs and 100% diligence in using 

them.. and attending police and collecting police forces for self-reporting knowing 

what’s needed. 

Response 2) 

See comment to (1) - is there enough data in the first place? 

 

CHAPTER 6: CIVIL LIABILITY 

 

Civil liability of manufacturers and retailers: Implications 

 

Consultation Question 19 (Paragraphs 6.61 - 6.116): 

 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation? 

 



Compliance with IEC 26262 (functional safety for road vehicles) will need to be 

compulsory. 

 
CHAPTER 7: CRIMINAL LIABILITY 

 

Offences relating to the way a vehicle is driven 

Consultation Question 22 (Paragraphs 7.14 - 7.19): 

 

Do you agree that where a vehicle is: 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged;  

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Refer to previous comment about de-linearisation between human function and system 

function. 

 

Consultation Question 24 (Paragraphs 7.23 - 7.35): 

Do you agree that: 

 

(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

On the assumption that we are considering a vehicle capable of manual or 

automatic driving, responsibility for the vehicle must be considered initially to be 

with the registered keeper, as they are the only person able to pass control to the 

vehicle itself (or to another human driver).  The process of nomination of other 

drivers has been tested extensively since offences began to be detected by 

safety cameras – it has proven fit for purpose provided that the penalty for ‘fail to 

nominate’ or for false nomination (attempt to pervert the course of justice) is set 

sufficiently higher than the penalty for the original offence as to provide a robust 

deterrent. 

 

(2) where the problem appears to lie with the automated driving system (ADS) 

the police should refer the matter to the regulatory authority for investigation? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 



Refer to the rail sector for automated/semi-automated rolling stock - these may 

also have driver capability or intervention via a control room.  If a problem occurs 

with the automated driving system, the regulator investigates. 

 

(3) where the ADS has acted in a way which would be a criminal offence if done 

by a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The manufacturer/designer should bear some responsibility if it is definitely the 

ADS. 

 

(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Certainly withdrawal of the ADS until it can be modified/improved and 

demonstrated to be safe and fit for purpose. 

 

CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 

 

Consultation Question 34 (Paragraphs 8.1 - 8.58): 

 

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

 

(1) Are any new criminal offences required to cover interference with automated 

vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Possibly something associated with external electromagnetic interference or 

cyber-security that may lead to an accident. 

 

 

Tampering with vehicles 

 

Consultation Question 35 (Paragraphs 8.28 - 8.31): 

 

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause. Is it 

necessary to clarify that “other mechanism” includes sensors? 



 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

It is necessary to include any system/sub-system with a safety-critical function. 

 

 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

There are many, many different scenarios that vehicles encounter within towns, cities 

and in the countryside.  The datasets need to be as comprehensive as possible. 

 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

This should align with the value of preventing a fatality (VPF) for other industries. 

 

Consultation Question 45 (Paragraphs 9.76 - 9.88): 

 

What other information should be made available?   

 

The expected failure rate / reliability data of the system on the product data sheet and 

a summary of how the product has been trialled/tested both in the factory and on 

test/trial sites. 

A Safety Case for the system that is demonstrably compliant with IECs 26262 and 

61508, together with an approval to operate certificate from the safety regulator.   

 

 


