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Dear Automated Vehicles Team 

Automated Vehicles – Preliminary Consultation Paper 

We welcome the opportunity to respond to the preliminary consultation paper that was issued jointly by the 
Law Commissions in November 2018.  

We recognise the considerable amount of work that has gone into the paper, which contains a great deal of 
valuable information and analysis, as well as many sensible proposals. We commend the Law Commissions 
on the progress they have made and on the clarity with which they have set out the relevant legal issues. 

In this response, we do not attempt to answer all of the questions posed by the paper, but we set out in brief 
our views on the issues that we consider most fundamental to the consultation. 

About Us 

We an international law firm with extensive experience in the technology and automotive sectors, as well as 
the development of new legislation and regulation.  

Our automotive team acts for a number of the biggest global automotive brands including Aston Martin, Ford, 
Jaguar, Land Rover and Toyota. We have well-established relationships in the supply chain, including with 
major multinational OEMs, tier-one and tier-two component manufacturers and specialist manufacturers, and 
with 'downstream' clients in dealership networks, parts suppliers in the aftermarket and providers of finance 
for the automotive industry.  

We have been closely involved in thought leadership around autonomous vehicles and how UK law will need 
to be adapted to accommodate their deployment. We are the only law firm to form part of UK Autodrive, the 
largest consortium trialling automated vehicle technology as part of a government-backed initiative to support 
the introduction of self-driving vehicles into the UK. As part of that collaboration, we have contributed to the 
thinking on societal and legal issues in the development of autonomous vehicles and have published a 
series of white papers addressing key issues such as privacy, ethics, liability, cybersecurity, standards and 
infrastructure.  
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We have also been working, in conjunction with economic research agency Explain the Market, on a year-
long research project to track investment in the UK autonomous vehicles sector. The study is designed to 
track the confidence, attitudes and opinions of 1000 UK investors in the autonomous vehicle sector to reveal 
what investors really want as the sector develops. It also probes the real barriers and factors that have an 
impact on confidence. 

We were pleased to host and speak at the Whitehall & Industry Group's Autonomous Vehicle Workshop in 
September 2018, and to see the Law Commissions represented at that event. 

This Response 

For the avoidance of doubt, this response sets out the views of this firm. It is not intended to, and does not, 
reflect the views of any client or other party with whom we have been associated in our work on autonomous 
vehicles. 

In this response we focus in particular on: the need to establish in the UK a new national regulatory authority 
with the authority and legal powers to regulate automated driving systems; the nature of that regulator's role 
in relation to the hardware and software components of those systems; the approach that should be taken to 
establishing a minimal safety standard; issues relating to criminal liability; and the relevance of both machine 
and human factors in establishing rules to govern algorithms that control the dynamic driving of automated 
vehicles. 

For ease of reference we follow the language of the consultation paper wherever possible. Where we make 
reference to concepts, provisional conclusions or questions set out in the paper, we provide a reference back 
to the source paragraph in square brackets. 

We would be happy to elaborate further upon, or discuss with the Law Commissions, any of the opinions set 
out in this response. 

The Regulatory Environment 

We agree with the Law Commissions that the fundamental challenge is how the law should be adapted to 
circumstances that do not yet exist but are only in prospect [1.2]. We also agree that the way forward must 
be dictated by technology rather than by regulation [2.47]. 

However, there are certain distinct features of the development of automated vehicles which, in our view, 
should shape the overall legislative response. 

First, while the full commercial deployment of the technology is only in prospect, it is already possible to 
obtain a good sense of what that technology will look like, and to begin to think about what it will mean for its 
users and for wider society – as indeed the Law Commissions and several other parties are already doing. 
This is often not true of new technology. In many instances the full potentiality and impact of technology 
becomes evident only after it has already been developed and is in widespread use. 

Second, the government has given a clear public policy direction that the development and deployment of 
automated vehicles should be promoted. Therefore it is already clear that the legislative response should be 
designed – subject always to the overarching objective of ensuring public safety – to facilitate the general 
development and use of this technology. 
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Third, because the full commercial realisation of the technology lies a number of years into the future, there 
is an opportunity to establish a regulatory framework while the technology is still under development. This 
has the potential to allow regulators, working in conjunction and co-operation with industry, to work to shape 
that development in a manner that will best serve the public interest, rather than merely being responsive to 
the technology after it has already been introduced. 

Therefore, while acknowledging the challenges that will exist when legislating for a prospective technological 
development, this combination of circumstances, in our view, provides an opportunity and creates a need to 
establish at this stage an 'anticipatory' legal framework for the regulation of automated vehicles that will be 
genuinely world-leading. However, we also believe that this opportunity will exist only for a limited period of 
time, after which it will be lost. 

The alternative is fundamentally unattractive. This is to await the full development of the technology and then 
superimpose on it a post hoc regulatory regime – a process which is likely to be less effective in protecting 
the public, less attractive to industry (which will commit resources to developing the technology absent clear 
regulatory direction), and (by increasing regulatory risk and therefore driving up the cost of capital during the 
development phase) less able to facilitate the early introduction of the technology on British roads. 

The Case for a New National Regulatory Authority 

The appropriate response to this, in our view, is to legislate at an early stage to create a suitably-empowered 
national regulator for automated vehicles – whether or not an evolution of, or separate unit within, an existing 
authority such as the VCA or DVSA [4.102] – and to commence building-up the institutional capacity for the 
regulation of the new technology within that body. 

Indeed we consider that the logic of several of the 'tentative' proposals made by the Law Commissions leads 
to this outcome. If we have an overarching concern it is – and naturally this implies no criticism of the Law 
Commissions – that the time taken for the current review, and the time necessarily required for subsequent 
legislation, means that this will not happen as early as it should. We would encourage the Law Commissions 
to consider issuing an interim report reaching firm conclusions on these matters prior to the final conclusion 
of their review in 2021. 

With regard to some of the key components of the regulatory system, we agree with the proposals of the 
Law Commissions on the following issues – 

(1) The core definition for the purposes of regulation should be that of a vehicle 'driving itself' under 
section 8(1)(a) of the Automated and Electric Vehicles Act 2018. The definition is capable of working 
appropriately, on its existing terms, for the purposes of defining the scope of regulation as well as of 
civil liability [2.58]. 

(2) There should be a new UK safety assurance scheme for automated driving systems [4.102] in which 
the starting point is the prohibition of unauthorised systems [4.105]. 

(3) Authorisation in respect of each automated driving system should require to be held by a person who 
will take ultimate responsibility for it – in the terms of the paper, an automated driving system entity 
(ADSE) [4.107]. 

(4) Authorisation should be capable of being limited to certain use cases (e.g. motorway-only use) with 
the ability to relax that limitation if the system can be demonstrated suitable for use in a wider range 
of cases [3.29].  
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(5) The starting point should be that there needs to be a user-in-charge of every vehicle equipped with 

an automated driving system [3.31], subject to the ability of the regulator to remove that requirement 
for particular systems and in particular use cases [3.61]. 

(6) The regulator which is responsible for the safety assurance scheme should also be responsible for 
market surveillance [5.25] and for regulating the safety of automated driving systems in use [5.31]. It 
should incorporate an Accident Investigation Branch [5.70]. 

(7) A wide range of civil regulatory sanctions should be available to the regulator to be imposed where 
there is a fault in the automated driving system [7.3] or when some other regulatory requirement on 
the ADSE has been breached. 

It is not difficult to move beyond these basic elements and map out in broad terms what the structure of any 
regulatory system ought to be. An ADSE should require to be licensed before it can introduce an automated 
driving system into the market. Doing so without a licence should be a criminal offence. Once licensed, an 
ADSE should be subject to compliance with the conditions of licences imposed by the regulator.  

The conditions attaching to any licence should be dynamic and flexible, so that they can be amended by the 
regulator quickly from time to time in response to developments, subject to the right of the ADSE to appeal 
those changes to a suitable expert tribunal. The authorisation of each automated driving system placed on 
the market should be a mandatory condition of every licence. 

In legislative terms, there are several models for this type of regulation in other UK sectoral regimes. 

We would caveat this in one important respect. While we acknowledge the benefits of creating a concept of 
the ADSE as the primary regulated entity, it is questionable whether it should represent the only category of 
activity that is directly regulated. In other sectors, it is common to regulate at various key levels of the value 
chain. The reality of regulating only the ADSE is that the regulator will have to establish methods, necessarily 
sub-optimal, for regulating the activities of sub-contractors and suppliers by means of the ADSE itself. 

An appropriately flexible statutory regime will allow for new categories of licensed activity to be created as 
they are needed, and this should include the possibility to create them across multiple layers of activity.  

Anticipatory Regulation 

We do not believe that there should be any objection in principle to the creation of a regulator in anticipation 
of the commercial realisation of the technology to be regulated. 

While we agree as a general proposition with the statement that the technology of automation is developing 
faster than regulatory standards [5.1], we do not believe it is an inevitability that the progress of technology 
always outstrips that of the legal mechanisms to regulate it, or that this should be considered a normal or 
healthy state of affairs from a socio-legal perspective. 

There are existing models of regulators having been established in advance of the new technologies that 
they are to regulate – notably the creation of the HFEA under the Human Fertilisation and Embryology Act 
1990, widely regarded as a world-leading and successful exercise in the creation of new regulatory capability 
in a rapidly-developing sector. 

  



LETTER TO SHEET NO DATE 
Automated Vehicles Team 
Law Commission 

5 12 February 2019 

 
The Regulation of Hardware and Software 

In thinking about the regulation of an automated driving system, we would draw a broad distinction between 
its hardware and software components. 

At least in the short term, we agree that it may be difficult for the international standards setting bodies (both 
at EU and UNECE level) to keep pace with the rapid speed of technological development in this area [4.50]. 
It is likely to be necessary for a national regulator to have a role in authorising the hardware components of 
the system (e.g. sensor technology), in reliance on the exceptions referred to by the Law Commissions from 
international standards regulation [4.51 - 4.56].  

In the longer term, however, we consider that the existing UNECE regime is likely to have an important role 
in standards setting for these elements of the technology in the UK. 

However, the algorithm which controls the dynamic driving of an automated vehicle is, in our opinion, more 
likely to be suitable for regulation at national level in the foreseeable future, regardless of any developments 
that may take place at UNECE level. There are three main reasons for this. 

First, in order to ensure safety, the software must be programmed to reflect the particular national – and, as 
the Law Commissions acknowledge [2.27], local – characteristics of road networks and driving behaviours. 
These will differ considerably from place to place. 

Second, algorithms must address themselves not only to matters of safety, but to efficient mobility, the ethics 
of driving, and what we might loosely call road 'etiquette' in relation to other users of the public highway. All 
of these elements are likely to require programming which is specific to a national, or indeed local, context. 
None of these elements will readily be capable of being standardised on an international basis. In particular, 
research has demonstrated that attitudes towards ethical decisions vary significantly from country to country. 

Third, algorithms will be under constant development by ADSEs, who will daily be in receipt (via remote 
connectivity) of large datasets that document the driving experience of vehicles fitted with their automated 
driving systems. These will be used to refine their algorithms and send out regular software upgrades to the 
vehicles Regulators also need to be capable of reviewing this information and reacting to it in real time, 
including (in particular) by dictating changes that must be made where a dataset reveals a safety problem 
associated with an existing algorithm. It is unlikely that international standards setting bodies will be able to 
be responsive with the necessary speed to the volume of information that will become available. 

For all of these reasons, the regulation of the algorithmic decision-making of automated vehicles will require 
to be carried out by national regulators over the long-term future. The institutional capacity and regulatory 
techniques that will need to be developed for these purposes are likely to be closely related to the regulation 
of algorithmic decision-making in other contexts. But it is likely that a UK regulator of automated vehicles will 
be at the forefront of these developments. 

It is partly because this should be a fundamental role of any such regulator that the logic for giving it a remit 
which includes both pre-placement authorisation and post-placement monitoring and safety regulation is, in 
our view, compelling. In the context of automated vehicle software, these are simply two sides of the same 
coin. 
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The Minimal Safety Standard 

We agree with the Law Commissions that the question of where to set the bar in relation to safety in respect 
of automated driving systems is a policy decision [5.82] which requires the exercise of discretion, and that it 
will need to be set at national level, at least in the short term [4.43]. This must be a matter of judgment either 
for central government or, if the function is allocated to it under statute, the regulator. 

There will undoubtedly be considerable public scrutiny of any serious accidents involving automated vehicles 
– the reporting of accidents involving test vehicles on roads in the US, which have generated interest far in 
excess of equivalent road traffic accidents involving human-driven vehicles, is sufficient to demonstrate this. 
If the safety bar is set too low, heightened publicity will result in a perception of vehicles being unsafe, which 
may have an adverse effect on the market for the technology, reduce the rate of take-up, and result in the full 
safety benefits of automated vehicles not being realised as quickly as they should be. 

Conversely, if the bar is set too high by expecting of an automated vehicle a standard of safety far in excess 
of that expected of a human-driven vehicle, the introduction of the technology will be delayed with adverse 
implications for road safety generally. Crucially, the refinement of algorithms in automated driving systems so 
that they can achieve their full potential will require the gathering by ADSEs of the big datasets associated 
with large numbers of vehicles operating in real world environments. 

The work done by the RAND Corporation, to which the Law Commissions refer ([4.116] and [5.75 - 5.77]), 
suggests to us a sensible and proportionate way forward, recognising the various trades-off involved. 

As to the means by which ADSEs can demonstrate that their automated driving systems are sufficiently safe 
for deployment on the roads, we agree with the Law Commissions that the choice is not a simple binary one 
between third party accreditation and self-certification [4.117]. 

It is not difficult to imagine a testing process that might encompass elements of both approaches; one for 
certain components of an automated driving system and the other in relation to other components of the 
same system. It is also possible to imagine different approaches being adopted over time, with accreditation 
preferred at an early stage when there is a strong need to generate public confidence in the new technology, 
and self-certification relied upon later when automated vehicles have obtained more general acceptance. 

Since we are not technical safety experts we express no preference as between the two methods. But we 
would question whether it is necessary or prudent to choose between them in any legislative framework. In 
our view it is better to leave the matter to be decided by secondary legislation or regulatory determination in 
due course. The answer may well depend on the actions taken by third parties, and the degree of assurance 
that the regulator is able to have in the quality and independence of their work. 

Any legislative solution should leave room for the adoption of a co-regulatory approach in which the regulator 
approves a testing house to act as a notified body for the purposes of accreditation or for validating a system 
of self-certification established by any ADSE. In an environment in which the industry has a strong incentive 
to demonstrate the safety of its products, the best solutions may well be industry-led ones. The legal regime 
should make it possible to authorise these subject to appropriate regulatory oversight and validation. 

Criminal Liability 

We agree with the Law Commissions that the logic of the concept of a 'user-in-charge' is that the person 
acting in that role should be subject to the criminal law only in relation to specific offences, and should not be 
treated as the 'driver' [7.21]. When an automated vehicle is engaged in the act of self-driving, the ADSE 
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should be the person liable for the performance of the dynamic driving activity. To the extent that the user-in-
charge is not performing that activity, he or she cannot reasonably be held responsible for it and should be 
entitled to a legal safe harbour. 

We also agree that civil regulatory sanctions should be the starting point for an ADSE which is responsible 
for a dynamic driving activity that would, if carried out by a private individual, be an offence [7.33]. However, 
we consider that there should be backstop provisions for the prosecution of ADSEs, for instance where there 
has been a systemic failure to ensure that its automated driving systems comply with the rules of the road, or 
where the default is deliberate or the result of recklessness or gross negligence.  

Bearing in mind the need to ensure public confidence in automated vehicles and (therefore) in the system for 
their regulation, we would question whether it will be attractive to create a radical legal asymmetry – between 
individual drivers who are always subject to criminal liability, and corporations which are subject only to civil 
sanction – in relation to essentially the same performance and outcomes of the dynamic driving activity. 

This is an area in which public perception matters, because a positive perception of automated vehicles and 
the means by which they are regulated is important to the long-term adoption and use of automated driving 
systems. The existence of at least a backstop potential for criminal liability on the part of ADSEs will assist in 
avoiding the suggestion that the system is unfair by design. We consider that it should extend to cases of 
death or personal injury [7.123], but would not necessarily limit it to those cases only. 

Machine Factors 

We agree that adapting the existing driving 'rulebook' so that it can function as a guide for programmers of 
automated driving – and ultimately as a means of assessing the lawfulness of the algorithm in an automated 
driving system – is likely to be the most challenging of all legal issues associated with automated vehicles. 

We agree in principle that there is a need for a Digital Highway Code [9.24]. And we accept that this poses 
very real challenges of encoding appropriate driving behaviours that currently exist in the territory defined by 
determinate and open-textured legal rules, human intuition, localised road systems and driver behaviours, 
individual driving styles, prosecutorial common sense, and the enforcement capacity of the police force. 

There are no simple answers to these questions. Properly-considered, they require policy-makers not just to 
think about how to formalise existing rules in machine code, but to engage in a thorough reappraisal of what 
the de facto rules currently are. This includes having a realistic understanding of rules which are designed – 
in much the same way that policies drawing on the insights of behavioural economics are now designed – to 
respect human psychology; for instance the practice of setting certain speed limits below the de facto speed 
limit on the basis that human drivers are likely to stretch the tolerance of any limit set for them. 

As the Law Commissions have rightly concluded, this is an area which must entail 'collaboration' [9.27] on 
the part of policymakers, lawyers and engineers [9.2]. We would suggest that it is also an ongoing process, 
and that a Digital Highway Code is likely to need to be a living document which, just like the algorithms for 
which it will provide a regulatory template, will need to be capable of regular and rapid amendment in the 
light of datasets generated by the real world driving experiences of automated vehicles. 

For this reason, regulators will need to have full access to this data and to the algorithms, although we agree 
that for consumers 'explainability' rather than transparency is likely to be the more helpful concept [9.78]. 
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The Law Commissions themselves are unlikely to be able to address the detail of these matters within the 
scope of the current (or any) review. But they can consider the legal and institutional structures that must be 
in place to enable them to be addressed. In our view, the required collaboration can only happen effectively 
once a regulator has been established which has the institutional competence and appropriate legal vires to 
engage in these discussions with (actual or putative) ADSEs with a view to framing an appropriate regulatory 
code for programming automated driving systems. 

It is in large part for this reason that we suggested earlier in this letter that the creation of a new regulatory 
body, as a priority action, ought to be the subject of an early conclusion for the Law Commissions. 

Conclusion 

In conclusion, we thank the Law Commissions again for the opportunity to respond to the consultation. 

We would be happy to speak to representatives of the Law Commissions at any time about the content of 
this response or any future issues arising in the course of their work on the current review. For that purpose 
we can be contacted in the first instance via the details given below. 

 Yours faithfully 
 
 
Gowling WLG (UK) LLP 
 
 
 Enquiries please contact: John Cooper, Partner - Head of Public Law & Regulation 
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