
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Professor Phil Goodwin 

 

What is the name of your organisation? 

 

Emeritus Professor of Transport Policy at University College London and at the 

University of the West of England 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Personal response 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

I do not think that 'specific authorisation'  is sufficient.  



I would propose that there should be a  fundamental principle in relation to  any 

act or 'decision' undertaken by such a vehicle, under the control of its algorithms, 

which would be illegal, criminal or subject to sanction if undertaken by a human 

driver, and which causes significant harm or the threat of harm. In this case there 

should be a clearly defined human person, unambiguously defined, against 

whom the corresponding legal process can be initiated and sanctions applied. 

This might be analogous to the principle of In loco parentis ((in loco aurigae?). 

The sanctions should be of equivalent severity to those that would be applied if 

a human driver were responsible. It might be the 'user-in-charge' as defined 

above, but it might also be a person or people the seller of the vehicle, or the 

manufacturer, or the authority issuing the 'specific authorisation'.  

The point of this principle is that it should not be possible for the chain of 

responsibility to be lost of broken in the event of failure. If nobody can be identified 

as responsible, the certificate should not be issued. This answer will apply to 

other answers below. 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Agreed subject to the principle in Q1. 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Agreed, subject to the condition that that should not be interpreted as 'nobody is 

responsible for the accident'. 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

It only conveys a limited part of its intended meaning (as I would interpret the intention), 

namely it does not ensure an unbroken chain of responsibility for effects due to the 

algorithms controlling the vehicle. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 



We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Yes, it should be a criminal offence 

 

'Reasonable steps' can be subject to judgement in the courts, and if the defense relies 

on inability or uncertainty about whether to override the controlling algorithms, 

responsibility for those algorithms must be followed as above. 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

This can only be done by infallible algorithms, and in the case of their failure, by clear 

legal responsibility for those algorithms extending to responsibility for that failure or by 

'errors of judgement' by the vehicle.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Only in the event of acceptance of accepted transfer of the legal responsibility that 

would be held by the user-in-charge, to a named other human person.  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

In circumstances where that does not produce a situation such that nobody is liable for 

the effects of undertaking those activities. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 



Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

I don't understand the significance of the condition 'If such systems are 

authorised at an international level'. Any such international authority would have 

to be converted into equivalent authority at the national level. Such vehicles 

cannot be exempt from UK laws by virtue of the international authority.  Thus (for 

example) foreign drivers of foreign commercial vehciles - or their owners, 

manufacturers, etc - would remain responsible for the effects of the 'decisions' of 

their vehicles in the same way as UK drivers of UK vehicles. 

 

(2) if so, what should those activities be? 

 

see above  

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Agreed, subject to not providing a way of invalidating the principle of unbroken 

chain of responsibility as in Q1. 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

 



(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

In this case, the safety assurance agency would itself need to identify which of 

its human employees held legal responsibility for the effects of exercise of those 

powers. 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

'responsibility' would have to include legal responsibility for the results of 'decisions' 

made by the algorithms controlling the vehicle.       

 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

Developers' own systems should be acceptable if the developer is prepared to accept 

the legal consequences of 'decisions' made by its algorithms and the vehicles' use of 

them, including the results of any actions which would be illegal, criminal or subject to 

sanction if a human driver made them. The same would apply to third party testing. 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

This is a very interesting question, as it seems to imply that different conditions would 

apply in different localities.  In my answer to the final question I suggest that there will 

need to be different regulations for all sort of different road types and conditions, but it 

is not clear to me that would also apply to different localities. One obvious case is that 

speed limits will be different, and posted, as will parking regulations and access 

restrictions. The safety assurance scheme would need to be based on respect for those 

regulations, and raises the question of whether non-compliance would result in a loss 

of insurance cover. In that case, what would be the safety net?  I lean towards saying 

that the local requirement must take precedence, and the Safety Scheme should not be 



able to determine that local agencies could not take decisions they are currently entitled 

to, but I do not have a clear view how this could work. 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Subject to the principle in Q1 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

[Answers chosen from list of options above:] 

 

(1) regulating consumer and marketing materials. 

(2) market surveillance. 

(3) roadworthiness tests. 

 

Subject as above. 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

Other 

 

Only if this can be done in a way which does not lead to 'it was not my fault' defences 

by all parties. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 



Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Self-evident. 

This training should also enable the driver to understand the limits of their responsibility 

and its boundary with responsibilities held by named others. 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

Not everybody would find those incentives sufficient. 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

I am not sure what investigation procedure would be best, but it should include precise 

allocation of responsibility following the chain of certification and acceptance which 

would have been established under the principle in Q1. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

as above 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Yes all such rates should be monitored, including analysis of the extent to which 

different arrangements for the chain of responsibility 

 



(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

Yes, monitor advanced driver assistance system accident rates 

 

It would seem very perverse to consider not monitoring these. Is this a real 

question? 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

I suspect the main challenge will be to avoid simplistic answers based on simple 

accident numbers per vehicle mile, per vehicle hour, vehicle type, road type, 

weather conditions etc,  without consideration of the specific nature of automated 

vehicles. For example, even the phrase 'accident rate' implies either random 

external causes,  human fallibility, or unpreventable machine failure. Automated 

vehicles will be making 'decisions' controlled by precise and repeatable 

algorithms in circumstances where there will be an unprecedented amount of 

factual recorded data available which could, in principle, be re-run to test what 

other actions could have avoided the collision. It seems wrong to call this an 

'accident'.  Unlike humans, all actions* by automated vehicles must be 

considered as 'deliberate'.  

*In principle it would be possible for automated vehicles to use a form of AI based 

on probabilities of outcomes such that the same situation did not always lead to 

the same action, ie it is a sort of lottery. I do not think this is under serious 

consideration, and  I do not know how legal regulation and penalty would cope 

with it. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

The relevant new sources of data will be the information collected automatically 

by auomated vehicles. There will need to be safeguards to ensure its availability, 

and access. In principle there is already obligation to report accidents, which is 

often breached - with autonomous vehicles there would be no reason or necessity 

to breach the obligation (other than the case where neither the vehicle nor any 

occupant could detect that an accident had taken place) and so I'd suggest that 

all accidents are automatically reported, and that the data are then kept until a 

positive decision by an authority that it need not be. 



 

CHAPTER 6: CIVIL LIABILITY 

 

Is there a need for further review? 

 

Consultation Question 17 (Paragraphs 6.13 - 6.59): 

 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas:  

 

(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

The role of 'contributory negigence' by the algorithms, and their developers, will 

need new thought. 

 

(2) Do you agree that the issue of causation can be left to the courts, or is there 

a need for guidance on the meaning of causation in section 2?   

 

[Respondents chose from the following options:  

- Leave to courts;  

- Need for guidance;  

- Other.] 

 

Other 

 

There will need both to be new guidance and court process. Under the principle 

in  Q1) it will be essential for the courts to consider whether a 'faulty judgement' 

has been made by the vehicle under control of its alogorthms, with anologous 

concepts such as 'driving without due care and attention' etc, and if so where 

blame should be placed in the unbroken chain of human responsibility, with 

penalties that are not less than those which would be visited on a responsible 

driver. 

 

(3) Do any potential problems arise from the need to retain data to deal with 

insurance claims? If so: 

(a) to make a claim against an automated vehicle’s insurer, should the injured 

person be required to notify the police or the insurer about the alleged 

incident within a set period, so that data can be preserved?  

(b) how long should that period be? 

 

It seems odd to consider a condition that the 'injured person' must notify the 

police, without a comparable responsibility by the driver (or passender, person in 

charge, etc), as discussed above. One would also need to consider what 

information would be required, and the ability of an injured person to provide it. It 

also raises a wider question of how long data should be kept even without such 



a claim. It should not be too easy to defeat a claim on the basis that the data have 

been deleted. 

 

Civil liability of manufacturers and retailers: Implications 

 

Consultation Question 18 (Paragraphs 6.61 - 6.116): 

 

Is there a need to review the way in which product liability under the Consumer 

Protection Act 1987 applies to defective software installed into automated vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

This is a critical priority. The issue of 'defective software' will inevitably be important in 

every case where there is injury or damage caused by the 'decisions' of a car controlled 

by algorithms. It should cover not only software which has become corrupted and does 

not work as planned, but also software which is fully operational but has unintended or 

otherwise criminal side effects. 

 

Consultation Question 19 (Paragraphs 6.61 - 6.116): 

 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation? 

 

Address the issue of what degree of liability is to be offered by those responsible for 

developing and selling  automated vehicles, for the consequences of using them. A 

standard form of disclaimer such that 'the manufacturer does not accept responsibility 

because it does not have control under the conditions under which the product is used' 

will not be acceptable, since the whole point is that the vehicle is taking on 

responsibilities of this kind. 

 
CHAPTER 7: CRIMINAL LIABILITY 

 

Offences incompatible with automated driving 

 

Consultation Question 20 (Paragraphs 7.5 - 7.11): 

 

We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system. 

 

[Respondents chose from the following options: 

- Yes, amend regulation 107 in this way; 

- No, do not amend regulation 107 in this way;  

- Other.]  

 

Other 

 



The core principle should be that actions causing damage which would be illegal if they 

were undertaken by a human, should remain illegal if they are undertaken by an 

automated vehicle. Thus the principle should not be changed. There would however be 

amendment of the identity of the person responsible. 

 

Consultation Question 21 (Paragraphs 7.5 - 7.11): 

 

Do other offences need amendment because they are incompatible with automated 

driving?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Offences should not be amended for this reason 'incompatible with automated driving' 

though the person liable for those offenses will need amendment. There is no question 

in this consultation about whether non-automated driving should become illegal (nor the 

proposition that it will not be). At some point, if autonomous vehicles become as popular 

and ubiquitous and safe as their supporters claim, there would inevitably be a question 

about whether non-autonomous vehicles would remain legal. I have heard that an early 

draft of what later becamne the Five Levels of autonomous cars, had a short form 

summary of level five as 'Steering Wheel Illegal' and the logic is obvious. I suspect this 

is not the intention of this question? 

 

Offences relating to the way a vehicle is driven 

Consultation Question 22 (Paragraphs 7.14 - 7.19): 

 

Do you agree that where a vehicle is: 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged;  

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Only if some other human person is identified who is responsible. If this is not applied, 

it means that manifestly illegal acts would become permitted by virtue of sitting in an 

automated vehicle.  An analogy might be if an algorithm able to raid bank accounts 

and transfer money to the wrong places would not be illegal, whereas somebody who 

did this by personally hacking bank accounts would be. 

 

Consultation Question 23 (Paragraph 7.21): 

 

Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, 

the requirement to take reasonable steps to avoid an accident, where the user-in-charge 



is subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 

3.57)).  

 

Yes, this is one way that the principle of unbroken responsibility can be maintained, but 

not the only one. 

 

Consultation Question 24 (Paragraphs 7.23 - 7.35): 

Do you agree that: 

 

(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Why would the obligation to provide data only apply if the vehicle was driving 

itself? Vehicles will generally have much data also when they are not driving 

themseleves, and in the event of an intended prosecution those data would 

certainly be relevant. 

 

(2) where the problem appears to lie with the automated driving system (ADS) 

the police should refer the matter to the regulatory authority for investigation? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

My approach would require more than 'investigation'. In some cases it may be 

that the police themselves are able to take action against somebody other than 

the person in the vehicle, if the principle of unbroken chain of responsibility is 

established.  (If it is not established, the question would imply that there is weaker 

control over damage caused by automated vehicles than that caused by drivers, 

which would lead to an increase in such damage). 

 

(3) where the ADS has acted in a way which would be a criminal offence if done 

by a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

this should say 'regulatory sanctions or prosecution of named individuals for 

criminal offense'. 

 

(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 



[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Yes, but not only. 

 

Responsibilities of “users-in-charge”  

 

Consultation Question 25 (Paragraphs 7.37 - 7.45): 

 

Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-

charge, it should be a criminal offence for the person able to operate the controls (“the 

user-in-charge”): 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits?      

 

[Answers chosen from list of options above:] 

 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits. 

 

Self-evident 

 

Consultation Question 26 (Paragraphs 7.37 - 7.45): 

 

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls. 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Self-evident. But there will need to be clear information to the public that this is the case. 

 

Responsibilities for other offences 

 

Consultation Question 27 (Paragraphs 7.48 - 7.65): 

 

Do you agree that legislation should be amended to clarify that users-in-charge: 



(1) Are “users” for the purposes of insurance and roadworthiness offences; and 

(2) Are responsible for removing vehicles that are stopped in prohibited places, and 

would commit a criminal offence if they fail to do so? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

I note that the vehicle must be provided with the technical ability for the user in charge 

to do so. There have been cases for example where software updates render the 

vehicle undriveable for a period.  In this case it will be the people operating the software 

updating who should be liable. 

 

Consultation Question 28 (Paragraphs 7.59 - 7.61): 

 

We seek views on whether the offences of driving in a prohibited place should be 

extended to those who set the controls and thus require an automated vehicle to 

undertake the route. 

 

Absolutely. This is a crucial element of my suggested approach. 

 

Obligations that pose challenges for automated driving systems 

 

Consultation Question 29 (Paragraphs 7.71 - 7.88): 

 

Do you agree that legislation should be amended to state that the user-in-charge is 

responsible for: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints? 

 

[Answers chosen from list of options above:] 

 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

Self-evident. (Is this and similar conditions not implicit in the concept of 'in-

charge'?) 

 

Consultation Question 30 (Paragraphs 7.71 - 7.88): 

 

In the absence of a user-in-charge, we welcome views on how the following duties might 

be complied with: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

I suppose my principle of responsibility might be extended to imply that in effect 

there is always a user in charge, in some sense. There is already a distinction 

between a user-in-charge in a vehicle, and one who can control the vehicle from 



a remote location. (In which case the practical reponsibility for wearing seat belts 

needs some thought - perhaps by video monitoring and rendering the vehicle 

unusable?). I don't know how this will be done practically, but one should start 

with the principle and then if it proves impractical, rethink what forms of 

automated driving are permitted). 

 

Consultation Question 31 (Paragraphs 7.71 - 7.88): 

 

We seek views on whether there is a need to reform the law in these areas as part of 

this review. 

 

It seems to me that the answer must be yes and that this is implicit in the whole 

questionnaire. 

 

Aggravated offences 

 

Consultation Question 32 (Paragraphs 7.92 - 7.123): 

 

We seek views on whether there should be a new offence of causing death or serious 

injury by wrongful interference with vehicles, roads or traffic equipment, contrary to 

section 22A of the Road Traffic Act 1988, where the chain of causation involves an 

automated vehicle. 

 

[Respondents chose from the following options: 

- Yes, new offence; 

- No, no new offence; 

- Other.] 

 

Yes, new offence 

 

It's not clear to me whether this Act is necessarily the best location, but it is surely self-

evident that somebody deliberately interfering with the algorithms controlling the car, 

and thereby causing serious death or injury, must be guilty of a serious criminal offense, 

and that in some circumstances this will still apply if the death or injury was not the 

deliberate intention. 

 

Consultation Question 33 (Paragraphs 7.113 - 7.123): 

 

We seek views on whether the Law Commissions should review the possibility of one 

or more new corporate offences, where wrongs by a developer of automated driving 

systems result in death or serious injury. 

 

[Respondents chose from the following options: 

- Yes, review new corporate offences; 

- No, do not review new corporate offences; 

- Other.] 

 

Yes, review new corporate offences 

 



This would be an urgent task. Attention needs also to be given about personal 

responsibility within the term 'corporate offense'.  If something would justify a prison 

sentence when done by an identifiable individual, it should result in proportionate 

sanction if classified as 'corporate'. 

 
CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 

 

Consultation Question 34 (Paragraphs 8.1 - 8.58): 

 

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

 

(1) Are any new criminal offences required to cover interference with automated 

vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Answered above. Caution is necessary when considering offenses related to the 

interaction between automated vehicles, or between automated vehciles and 

other road users, which is not about 'interference' but potentially hostile 

interaction, see below. 

 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting the 

law, so as to clearly label offences of interfering with automated vehicles? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

I do not have a view on this. 

 

Tampering with vehicles 

 

Consultation Question 35 (Paragraphs 8.28 - 8.31): 

 

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause. Is it 

necessary to clarify that “other mechanism” includes sensors? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes, but why only sensors? 



 

Unauthorised vehicle taking 

 

Consultation Question 36 (Paragraphs 8.32 - 8.39): 

 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a 

person. This contrasts with the law in Scotland, where the offence of taking and driving 

away without consent applies to any motor vehicle. Should section 12 of the Theft Act 

1968 be extended to any motor vehicle, even those without driving seats?  

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

self evident 

             

Causing danger to road users 

 

Consultation Question 37 (Paragraphs 8.6 - 8.12): 

 

In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad 

range of interference with vehicles or traffic signs in a way which is obviously 

dangerous. In Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing 

anything a road, or inscribing or affixing something on a traffic sign. However, it does 

not cover interfering with other vehicles or moving traffic signs, even if this would raise 

safety concerns. Should section 22A of the Road Traffic Act 1988 be extended to 

Scotland? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Can it really be true that it is legal in Scotland to break the windows of a parked vehicle? 

This seems most unlikely to me. If so there is an issue which seems much broader than 

automated vehicles. 

 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

 

Consultation Question 38 (Paragraphs 9.6 - 9.27): 

 

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

I return to the principle that acts and consequences which would be illegal if done by a 

human should remain illegal if the equivalent is done by an automated vehicle.  

(Obviously with appropriate modification of definition, eg 'taking hands of the steering 



wheel' would not be illegal for an autonomous vehicle, but 'losing transmission to the 

steering wheel' would).  

With this principle, a large part of the difficulty about digital formulation disappears. If 

the regulators are not digitally literate, or more likely not as digitally expert as the 

manufacturer, they should stand back from 'approving' the code, and in that case the 

manufacturer will remain liable if the code results in an illegal move. 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

[Answers chosen from list of options above:] 

 

 

There should be no specific exemptions programmed in. In the case of a human 

driver, there will be times when the decision is made to do any of these things, 

for reasons which seem good at the time, and the point is that in that case the 

legitimacy and quality of those decisions can be tested in court. If then doing so 

is in pursuance of the instructions of a policy office (say), or to allow an 

ambulance to pass, or to prevent an accident, the police or court will consider 

these arguments and often give retrospective approval.  However simply claiming 

'I thought it would prevent an accident' is not sufficient  In the case of an 

automated vehicle it would be close to impossible to determine in court whether 

the vehicle 'really thought it would prevent an accident'. Therefore such actions 

would have to be judged by their effects. If an illegal act was done and there was 

a serious accident, the vehicle was at fault and the chain of responsibility should 

be  followed to see who would be liable. Thus I would say it is the manufacturer's 

responsibility to judge whether to build in a human-like ability to break laws, and 

that if they do they must accept full liability for the consequences. They should 

not have the defence 'we are allowed to do this'.  

In this connection, I accept the practical difficulties, and it seems to me that one 

possible solution is to build into all automated vehicles  the ability of an authority 

to take over control, analogous to a firefighters' key in lifts.  This should apply 

even to so-called level 5 vehicles. 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.    

 

This is the same question as above, though oddly reversing the default position. I don't 

think that reversal helps. Automated vehicles should not be programmed to mount 

pavements. There might well be facilities which allow the wheels to climb over obstacles 



the height of pavements, and this might be brought into action in special occasions, but 

the premise that they should not break the law should be the starting point. It would be 

quite wrong to allow automated vehicles to park themselves along pavements as, alas, 

many human drivers do, even when doing so is illegal.  

 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

It would be impossible to programme the circumstances where this should be allowed, 

though it might be enabled in the case of an override, under human control,  for some 

specific controlled cases. There should not be a facility or an expectation that the law 

can be broken in this way. I do not see why the 'accepted tolerances' would apply 

though. These are permitted due to the uncertainty of exact speeds on old speedometer 

machinery, and  short periods of inattention which might cause humans temporarily to 

exceed the limit. Highly automated vehicles will, by contrast, have precise knowledge 

of their speed at all times, and have no need for such tolerance.  (There is a folk myth 

that exceeding the speed limit while overtaking  can be a contribution to safety. This 

should not be done, especially in traffic with a mixture of automated and conventional 

vehicles).     

 

Edging through pedestrians 

 

Consultation Question 42 (Paragraphs 9.49 - 9.55): 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

There is nothing that can be done safely to define 'appropriate circumstances' in a form 

recognisable by algorithms. In those rare real-world cases where it is judged appropriate 

(eg pop stars being mobbed by teenagers; unpopular politicians being mobbed by 

hooligans) one wants the very best and most skilled of human drivers with great 

experience and supreme care in knowing exactly how far to go, and even then they can 

get it wrong (and would face the possibility of legal action).  To programme a vehicle 

such that it deliberately harmed someone would be an unacceptable transgression, and 

other, human, solutions must be found for the rare cases where it might be judged 

necessary.  

I do not understand why this possibility is raised for pedestrians, but not for other 

catagories of road user eg cyclists, non-automated vehicles, or other automated 

vehicles with a different set of algorithms. In all these cases it might be in the interest of 

one vehicle to bump into another, and it would be bizarre if automated vehicles were 

allowed to bump into pedestrians but not each other: the only difference would be the 

pedestrians' vulnerability. 



 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Necessary, but not sufficient, and the fact that the data set had been audited would not 

of itself be justification for the outcome.  The potential source of bias is not confined to 

different populations of drivers, but also applies to the values and preferences on non-

drivers. 

 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

I think it would be interesting to do this, and essential if developers actually included 

calculations of the relative values of different people's lives,  but I suspect that they 

would avoid doing so and would produce generalities that would not be very 

enlightening.  The phrase 'ethics policies' is sometimes used in relation to the 'trolley 

problem' discussed in the Consultation document, and I share the sceptical view (para 

9.63) that these are 'unhelpfully hypothetical and unrealistic'. 

 

Future work and next steps 

 

Consultation Question 46 (Paragraphs 9.91 - 9.93): 

 

Is there any other issue within our terms of reference which we should be considering 

in the course of this review?  

 

A key issue involving the use of automated vehicles is that the regulations will need to 

take a carefully discriminating approach to different contexts, roughly corresponding 

with the contexts for which different speed limits, parking regulation, give-way 

conventions, charging and vehicle specifications  apply - motorways, urban roads, rural 

roads,  traffic-calmed residential areas, residents' parking streets, superstore leisure 

centre or hospital car parks, pedestrian areas, multi-use streets which are also 

destinations in their own right for  talking and meeting, bus lanes, cycle lanes and so 

on. This rich picture of road type has social and economic significance, and requires a 



subtle and changing different set of attitudes and behaviours among drivers - 

sometimes operating supremely well, and sometimes very badly, but always making 

use of a much wider range of human skills and attributes than those concerned with 

driving.  

For example, an essential feature of urban planning in the last 40-50 years has been 

the use of pedestrian only spaces as a key element in improving the quality of public 

realm, health,  commercial viability of shopping centres, safety, and enjoyment. In thse 

cases there are normally special arrangements for the delivery of goods to shops, 

invalids, and emergency services. Vehicles are allowed under different degrees of 

suffrance,  

To take the view that 'automated vehicles are the future' and people and social 

institutions like roads simply have to adapt to them, to  allow autonomous vehicles 

universally to encroach on or reverse this process, would be a step backwards not 

forwards. It would make people a lot less suspicious of them to state this clearly and 

unambiguously; there are some circumstances where automated vehicles simply don't 

belong. And in all circumstances they must not be used as a pathway to a blurring of 

legal responsibility or a shift in the balance of power away from non-vehicular social life. 


