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FOIL (The Forum of Insurance Lawyers) exists to provide a forum for communication and the 
exchange of information between lawyers acting predominantly or exclusively for insurance 
clients (except legal expenses insurers) within firms of solicitors, as barristers, or as in-house 
lawyers for insurers or self-insurers. FOIL is an active lobbying organisation on matters 
concerning insurance litigation.  
 
FOIL represents over 8000 members. It is the only organisation which represents solicitors who 
act for defendants in civil proceedings. 
 
FOIL members act for a range of financial services professionals when claims are made against 
them. Members have very considerable experience of the nature of claims, the way they are 
handled, and the professionals against whom they are brought.  
 
The consultation was drafted following consultation with the membership.  
 
Any enquiries in respect of this response should be addressed initially to:  
Shirley Denyer 
Shirley Denyer LLP 
Technical Director for FOIL 
 
info@foil.org.uk 
 
FOIL 
1 Esher Close 
Basingstoke 
Hampshire 
RG22 6JP 

 

mailto:info@foil.org.uk
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 Response to the Law Commissions’ preliminary consultation 
on automated vehicles 

 
FOIL has focused its response on the sections of the preliminary consultation most relevant to the 
experience and expertise of its members: Chapter 6 on Civil Liability.  
 
Consultation question 17 
We seek views on whether there is a need for further guidance or clarification on 
Part 1 of Automated and Electric Vehicles Act 2018 in the following areas: 
 
(1) Are sections 3(1) and (6) on contributory negligence sufficiently clear?  
 
Whilst FOIL agrees with the analysis of the Law Commissions that the provisions in the Act 
for determining contributory negligence are complex, it does not believe that it is appropriate 
at this stage in the development of automated technology to undertake a revision of the law 
on contributory negligence in this area. Until the capabilities of the technology are fully 
understood, to amend or refine the law would risk any proposals being out of date by the 
time they became relevant.  
 
Although, as the Law Commissions indicate, the two provisions in the 2018 Act can be quite 
difficult to follow, FOIL believes that they are adequate at this stage to deal with the vast 
majority of claims that will emerge involving an element of contributory negligence.   The 
Law Commissions’ work on automated vehicles, is an extended project, and it may be 
appropriate to review the position as the technology develops and Level 4 automation 
becomes operational on UK roads.  
 
On the basis that the provisions under the Act will become operational as they stand at 
present, FOIL believes there would be merit in the Law Commissions considering in more 
detail the issues arising in applying the new tests, with a view to the analysis being fed into 
judicial training. This would encourage a more consistent judicial approach from the outset, 
make it easier for practitioners to work to the new legislative regime, and hopefully reduce 
the number of cases where it is necessary to seek the assistance of the higher courts.  
 
(2) Do you agree that the issue of causation can be left to the courts, or is there a 

need for guidance on the meaning of causation in Section 2?  
 
FOIL has concerns that the issue of causation under the 2018 Act is very unclear. Although 
judges are used to addressing issues of causation, using, as the consultation paper indicates, 
a broad common-sense approach, it is not clear what the common sense approach will be 
seen to be in the light of the new technology, creating problems for insurers, with little 
guidance on the circumstances in which they may be liable, and making it difficult for 
practitioners to predict liability with any confidence.  
 
Scenarios which involve road-users who are not insured, including pedestrians and cyclists, 
and uninsured motor vehicles, cause particular concern. The circumstances outlined in 
paragraph 6.20, in which an automated vehicle swerves to avoid an erratic cyclist and hits a 
parked car, are an everyday example of a RTA and it is important to establish if, in these 
circumstances, the automated vehicle ‘caused’ the accident which damaged the parked car 
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under the Act. Although the Law Commissions hope that liability issues arising from a three 
vehicle shunt (where the automated vehicle is knocked into the vehicle in front by a 
conventional car behind,) will be settled by the insurance industry this becomes more difficult 
where the meaning of ‘caused by’ is unclear. 
 
FOIL believes that guidance on key issues to assist the judiciary and practitioners would be 
very useful, particularly in respect of the interplay between Section 2(1) of the Act and 
contingent MIB liability. This would be preferable to leaving the issue entirely to the courts.  
 
(3)Do any potential problems arise from the need to retain data to deal with 

insurance claims? If so: 
a. To make a claim against the automated vehicle’s insurer, should the 

injured person be required to notify the police or the insurer about the 
alleged incident within a set period, so that data can be preserved?  

b. How long should that period be?  
 
The automatic safeguarding and/or exporting of data in the event of an accident should be a 
key area of focus. FOIL would expect an automated driving system to notify insurers in the 
event of a collision. FOIL agrees with the ABI that a DSSAV packet of important data should 
be sufficient in these circumstances to assist in establishing liability.  

A system such as e-call has been shown to operate in newly-released manually operated 
vehicles, and therefore, it is not unreasonable to expect a similar system to operate in 
automated vehicles.  This link provides a short explanation as to how e-call works-
 https://www.autoexpress.co.uk/car-tech/101706/what-is-ecall-automated-emergency-call-
technology-explained. 

 Non-collision incidents 

There is the risk that incidents which are caused by the erratic or unexpected movement of an 
automated vehicle, or possibly a low impact collision – which cause damage to third parties, but 
nothing to the automated vehicle – will not prompt a crash alert, resulting in no notification being 
sent to the insurer.  A ‘non-collision’ incident may, perversely, require greater sets of 
data/information in order to establish liability, such as sensor information, images and possibly 
cam footage.    

Under these circumstances a notification requirement of an injury following an incident with an 
autonomous vehicle is wholly necessary (discussed below).  Without a notification requirement 
there is an increased risk of fraud, in circumstances where a motorist brings a claim six months 
after the accident alleging that erratic movement of an automated vehicle caused a collision and 
injury to a third party, but with no damage to the automated vehicle. Such a claim would be very 
difficult or impossible to defend without data from the automated vehicle, which, without 
notification, could be lost by the time the claim is brought.  

Retention of data  

With regard to the need to retain data, the amount of data produced by a fully automated 
vehicle is much greater than anything insurers will have been required to maintain to date. 
 Calculations have suggested that a fully automated vehicle will produce approximately 1TB 
of data per day. Storage and accessibility will be the key issues for the Commissions to 

https://www.autoexpress.co.uk/car-tech/101706/what-is-ecall-automated-emergency-call-technology-explained
https://www.autoexpress.co.uk/car-tech/101706/what-is-ecall-automated-emergency-call-technology-explained


 5 

address, and therefore, FOIL agrees that compelling insurers to maintain continuous storage 
of vehicle data for up to limitation periods on a rolling basis (in the event a collision is not 
detected) is simply not feasible.  In those circumstances a notification requirement is 
eminently sensible (both for collision and non-collision incidents), raising the following issues 
which will need to be addressed: 

• Whether the police or another body should act as first reporting point of contact, 
which will involve questions of resource.  

• A critically injured person (however unlikely that may be in an incident involving 
autonomous vehicles of a high level) may be unable to report an incident in a pre-
determined period.  

• Any notification requirement would presumably have to be written into the Pre-action 
Protocols for road traffic accidents, an issue of particular relevance to non-collision 
incidents. 

•  Provision will need to be made for claims involving children, most logically requiring a 
parent or guardian to notify the insurer.  

 On the period of notification, a balance will need to be struck taking into account insurers’ 
storage capabilities (i.e. a rolling storage of X amount of days/months in which a claim might 
be notified if not already picked up), current limitation periods and the need to provide 
claimants with adequate time in which to notify. 

Consultation question 18 
Is there a need to review the way in which product liability under the Consumer 
Protection Act 1987 applies to defective software installed in automated vehicles?  
 
Yes, FOIL believes that the provisions of the CPA 1987 on this issue should be reviewed.  
 
Over-the-air (OTA) software updates enable manufacturers, suppliers, service providers etc. 
to remotely access and change a product’s programming. At the time the European Product 
Liability Directive was adopted in 1985, and the CPA was enacted in 1987, the impact of 
computers and artificial intelligence on everyday life in 2018 could not have been envisaged. 
The application of the Directive and CPA to things such as over-the-air software updates was 
inconceivable: a product was a tangible item either in its own right or as a component in 
something else.    

This shortcoming raises a number of questions currently being considered in relation to the 
adequacy of the Directive by the European Commission Expert Group on Liability and New 
Technologies, which will also be applicable to the CPA. For example is a software update a 
product in its own right or as part of the vehicle or is it, in fact, a service?   

If it is assumed that OTA software updates are a product as part of the vehicle, then the 
current position under the Directive and CPA is that a product must be safe when placed on 
the market. OTA software theoretically enables companies to change a product whenever and 
wherever the company wishes to. They could add new features, change or deactivate existing 
functions. Is there an obligation to do so if it transpires a product has safety issues which 
could be corrected by way of an OTA software update? Does ‘state of the art’ require a 
producer to keep the product up to date and safe? If yes, then for how long should a 
company be expected to support a product by way of OTA software updates?  Limitation for a 
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product liability claim is currently 10 years from the date the product is put into circulation. 
Does that mean after 10 years there can be no liability on the part of the producer? Is that 
appropriate where an OTA software update issued after that point causes the defect in the 
product? At what point does an upgrade or update result in a new product?  Who is the 
producer of the product for the purposes of the Directive/Act, particularly if the OTA software 
update comes from someone other than the manufacturer? The position could be even more 
complex if the OTA software update is considered to be a product in its own right. 

This issue is by no means limited to automated vehicles, but there is a need for guidance at 
the very least in relation to how the Directive and CPA might apply in such circumstances. 
The European Commission may provide this through their Expert Group but  FOIL considers 
that it is of sufficient importance to warrant consideration by the Law Commissions as part of 
the automated vehicles project. In the absence of guidance,  considerable satellite litigation 
may result  to test the adequacy of current legislation to determine liability for intangibles.  

Consultation question 19 
Do any other issues concerned with the law of product liability or retailer liability 
need to be addressed to ensure the safe deployment of driving automation?  
 
 
The Automated and Electric Vehicles Act 2018 does not seek to deal in detail with the 
apportionment of liability between a vehicle owner or insurer, and an automated vehicle or 
component manufacturer or retailer against whom a claim is brought. Paragraph 6.61 of the 
preliminary consultation paper notes that the focus of the Act is "designed to ensure that 
victims of accidents with automated vehicles are compensated quickly and smoothly. It is not 
intended to allocate final responsibility for the accident. That will often be a matter for 
secondary claims, brought by the insurer to recoup the damage". Paragraph 6.115 states that 
"Litigation against manufacturers will then be a commercial matter for the insurer", and 
paragraph 6.116 states that "we do not see a general review of manufacturers' or suppliers' 
liability as a priority at this stage".  
 
It is laudable that the primary focus is on protection of victims of accidents, particularly given 
that the general public is expected to be exposed to the risks of novel technology. However, 
the consequence of the 'light touch' approach in respect of secondary claims against 
manufacturers and others means that a substantial onus is placed on insurers (and vehicle 
owners) to litigate to determine the operation of the law in respect of manufacturer/retailer 
liability. This is against a backdrop of some uncertainty as to how 'defect' should be 
interpreted under the Consumer Protection Act 1987, and in circumstances where the fitness 
of the product liability regime is under scrutiny in respect of intangibles.  
 
Two points arise for consideration around the new recovery regime set out in Section 5 of the 
Act: 
 

• The Act imposes liability on the insurer where an accident is caused by an automated 
vehicle, meaning that an insurer's exposure is increased. This does not extend to an 
obligation to indemnify for the damage to the automated vehicle itself, although in 
practice it is expected that insurers will continue to offer fully comprehensive 
insurance to cover the owner for such loss.  It must be appreciated that the recovery 
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provisions at Section 5 of the Act do not provide a mechanism for recovery of the loss 
relating to damage to the automated vehicle.  
 

• The Section 5 regime replaces the traditional recovery mechanism of the Civil Liability 
(Contribution) Act 1978, with consequent changes made to the Limitation Act 1980. 
As with contribution claims made under the 1978 Act, it is expected that automated 
vehicle owners and insurers will still have the right to pursue separate breach of 
contract claims (e.g. against the retailer who sold the vehicle) and Consumer 
Protection Act 1987/negligence claims (e.g. against the manufacturer), with the 
benefit of potentially longer limitation periods for such claims. However, it is 
conceivable that some retailers or producers may contend that the wording of Section 
5 (and new Section 10A of the Limitation Act 1980) is all-encompassing, and 
precludes an automated vehicle owner or insurer from pursuing other claims with 
longer limitation periods. Under the current regime claims will need to be pursued 
within two years of judgment or agreement to settle the underlying claim on which 
recovery is sought, to avoid a limitation argument.  

 
FOIL believes that it would be useful for the Law Commissions to consider these issues.  
 
Statutory defences 
 
In the context of automated vehicles, it may be necessary to consider change to the statutory 
defences set out in section 4(1) of the Consumer Protection Act 1987.   The existing defences 
should maintain the balance between the manufacturer’s interests and consumer protection, 
being the principle considered by the European Commission prior to the enactment of the 
1987 Act. 
  
Of particular relevance will be the development risk or ‘state of the art’ defence,  that at the 
time the automated vehicle was put into circulation the state and technical knowledge was 
not such as to have enabled the existence of the defect to be discovered. Reliance on such a 
defence may give rise to fierce debate. 
  
It is recognised the vehicle manufacturer or developer of the automated system should have 
an ongoing responsibility to ensure the systems are safe. If it is assumed that OTA software 
comes within the definition of a product in the 1987 Act, the updating of such software will 
result in numerous questions relating to who is responsible for such a task and what are the 
consequences of failure to complete the step. Will dealerships increasingly be requested to 
notify consumers of the requirement of an upgrade on their vehicle? Notwithstanding the 
records held by the DVLA this becomes more difficult when vehicles change ownership.  
  
There may also be significant risk of unauthorised uploading of software. If this has taken 
place, could the manufacturer raise as a defence that any defect which subsequently arises 
did not exist when the vehicle was supplied?  Conversely, could the manufacturer raise a 
defence where the vehicle owner/user fails to update the genuine ‘safety critical’ software on 
the car? 
  
Regulations and standards for safety in vehicles are currently considered by the United 
Nations Economic Commission for Europe and the EU; new standards and testing protocols 
are being developed. With constant technological advancement the manufacturer may seek 
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to defend a claim on the basis that the defect was owing to compliance with an enactment or 
community obligation. 
  
For the immediate future it seems likely that automated vehicles will come within the 
classifications given by Society for Automotive Engineers of conditional automation or high 
automation. Notwithstanding strict liability, in their defence the manufacturer may wish to 
rely upon the failure of the human user (referred to by the Commission as the user in charge) 
to respond to a request to intervene and take charge of the vehicle. Will this sufficiently 
break the chain of causation and result in the user in charge being liable? (In accordance with 
the Automated and Electric Vehicles Act 2018 the insured may not be compensated if there is 
a failure to install safety-critical software updates). 
  
Additionally, manufacturers will no doubt wish to rely on their operational design domain – 
namely the conditions in which the vehicle is designed to function in automated mode – if the 
user in charge has attempted to exceed such design parameters. It will be necessary for the 
consumer to have an accurate view of what a feature can or cannot do. The extent of 
warnings to be given will require careful attention. Will it be considered that with such 
complexities and the potential for lack of understanding of the technology by the consumer 
that it is sufficient for such information to be contained only in the owner’s manual? 
 
FOIL believes these questions warrant further attention as part of the Law Commissions’ 
work.  
  
Issues pertaining to Scotland  
 
Whilst the focus of this paper is predominantly on England & Wales, there is a Scottish 
dimension to consider, with the current consultation being a joint endeavour between the 
Law Commission and the Scottish Law Commission and the AEV Act applying in both 
jurisdictions. Should the consultation lead to any additional legislation being enacted, as a 
result of the Sewel Convention (which provides that Westminster will not normally legislate 
for devolved matters without the concurrence of the Scottish Parliament), the devolved 
competence of the Scottish Parliament would need to be taken into account. Whilst some 
relevant matters are “reserved” to Westminster, some very significant areas such as delict 
(Scotland’s equivalent to tort, in particular the law of negligence) and the majority of the 
criminal law are devolved.  
  
More generally, the rules on delictual (in particular negligence) and criminal liability in 
Scotland come from a different body of case law and legislation to those in England, and 
different concepts and thresholds apply in some areas – something that could affect any new 
measures brought in as a result of the joint consultation. One illustrative example is the fact 
that punitive damages, whilst potentially available against a manufacturer under English tort 
law, have no place in the law of Scotland. However, in practice the Westminster Parliament is 
very experienced in legislating for the different legal jurisdictions it represents, and with 
careful and considerate drafting the same rule can be made to apply equally (or as near to it 
as possible) in each jurisdiction. 

 
 

 
 
 


