
 
 

Esure response to Law Commissions' consultation on Automated Vehicles:   

A Preliminary Consultation Paper 

 

Consultation Question 1 

 

Do you agree that: 

 

(1) All vehicles which “drive themselves” within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

Yes 

 

(2) The user-in-charge: 

 

(a) must be qualified fit to drive;  

Broadly yes. Dependent on the level of the vehicle and the capabilities there is 

potential for an alternative/lesser version of the driving test which reflects the 

requirements for drivers to be able to effectively manage autonomous/semi-

autonomous vehicles as opposed to conventional ‘manual’ vehicles. We would 

also suggest requirement for a training method, such as a manufacturer briefing 

at point of sale or an in-vehicle tutorial which must be completed via the 

infotainment system, perhaps when an unrecognised device is connected (such 

as a smartphone).  

(b) would not be a driver for purposes of civil and criminal law while the automated 

driving system is engaged; but  

Yes, however this would require a definitive point at which liability switches, and 

access to vehicle data to be able to prove whether control was with the vehicle or 

driver at any given point. 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to exception in (3) below?  

Yes, dependent on the handover process being clearly defined. 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself if 

the user-in-charge fails to prevent the accident.  

We disagree with this proposal as it risks blurring lines of responsibility and liability. 

A clear allocation of responsibility is crucial for consumer trust and road safety. 

UK insurers are highly supportive of automated driving technology because these 

vehicles should be safer than human drivers. A user-in-charge should only be able to 

take over after the driver monitoring system has assured that the user-in-charge is in 

a position to do so safely. We would, however, note that it is currently unlikely to be 

practicable to deny the driver the ability to have instantaneous control of the vehicle 

in a critical situation; and this may be in contravention of the Vienna Convention on 

Road Traffic.  



 
 

Any intervention in the driving task by the user-in-charge must go through the 

equivalent of an ‘offer and confirm’ process and must be by a method that cannot be 

implemented accidentally by the driver.  Therefore, a clear, intuitive but multi-facetted 

approach that clearly signifies the wish of a driver to take back control must be 

implemented. Human factors research is currently undertaken to determine 

recognisable actions for the purpose of actively taking back control and such factors 

should be considered as part of this review. 

Additional education of the user-in-charge may be required, as automated driving 

systems should be able to react in a shorter time period than human drivers and may, 

for example, take evasive actions later than a human driver would in the same 

situation. Similarly, a user-in-charge may be distracted or have just woken up and 

mistakenly think that there is a need to intervene in the driving task. In such situations, 

it is paramount for road safety that the automated driving system only hands back 

control when it is safe to do so as the human driver may cause an accident that would 

not have happened had he/she not intervened. 

In any event, the vehicle should be considered as driving itself until such time as the 

user-in-charge has completed the process of taking back control. Once the driver is 

in control of the vehicle, liabilities arising from the driving task should fall to the driver 

and not the automated driving system. 

Consultation Question 2 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning.  

Yes it does. Though this needs to be explored further as to how the user in charge is 

defined, and a clear stance taken.  

 

It is, however, important to emphasise that it should only apply to level 4 vehicles that are 

capable of being driven manually. For level 5 vehicles, the term ‘operator’ is likely to be more 

appropriate to capture the role and responsibilities of the person carrying out operations 

remote from the vehicle. 

 

Whilst we are supportive of the term ‘user-in-charge’, it may be appropriate to continue to 

refer to ‘drivers’ and ‘passengers’ in non-legal documents to clearly differentiate who is in 

charge of controlling the vehicle at any point throughout the journey to reduce the risk of 

confusion. 

Consultation Question 3 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.  

We oppose making it a criminal offence for a user-in-charge to fail to take steps to avert risks 

that he is subjectively aware of. As noted in our response to question 1(3), this risks blurring 

the line of responsibility and would not be conducive to road safety and public acceptance of 

automated driving systems. 



 
 

Whether or not an individual user-in-charge was, or ought to have been, aware of a risk of 

serious injury is a highly contentious question. The fundamental premise of automated driving 

and the concept of a user-in-charge, as we see it, is that no human monitoring of the driving 

task is required. This proposal undermines this premise. In many scenarios, the user-in-

charge will likely lack the situational awareness needed to intervene effectively and avoid an 

accident. Placing a criminal liability on the user-in-charge may therefore lead to unnecessary 

and unhelpful interventions from humans who wish to avoid falling foul of the law with a 

detrimental impact on road safety. 

Automated driving systems should reduce the risk of serious injury and introducing such a 

criminal offence may have the unintended consequence of encouraging developers to rely on 

human interventions to avoid accidents when the automated driving system should have been 

able to do so. The situation is likely to be different if ‘conditionally automated’ (level 3) 

vehicles were to be type approved, as these vehicles would require the driver to monitor the 

driving task and respond to any request to take back control. 

Any vehicle capable of automation should also be expected to have a high level of active safety 

(such as AEB) on board even when driven manually. Such systems should be standardised and 

switched on by default. Therefore, if mode confusion was to occur, the vehicle’s in-built active 

safety system would act to avoid or mitigate a crash. 

Consultation Question 4 

 

We seek views on how automated driving systems can operate safely and effectively in the 

absence of a user-in-charge. 

These vehicles would be level 5 only. We would suggest that the minimum requirements 

would be connectivity and communication between vehicles and surroundings to ensure 

messages can be received and acted on from emergency services, surroundings and other 

vehicles. The safety and self-drive features would need to be tested and operating to the 

highest standard both within the manufacturer and by an independent government or 

industry body. The Infrastructure should be tested, and these vehicles should only be 

allowed to operate in suitable environments. 

 

We also suggest that where the user in charge is unable, or unwilling, to take control, the 

vehicle is able to bring itself safely to a stop.   

Consultation Question 5 

 

Do you agree that powers should be made available to approve automated vehicles as able 

to operate without a user-in-charge? 

Yes – This is essential for the future of automated vehicles. To give insurers, consumers and 

other road users the confidence to accept autonomous technology there needs to be robust 

independent assessment and approval. The independent body should have the power to 

stop the sale of vehicles which do not meet requirements or safety standards. 

 

 

 

 



 
 

Consultation Question 6 

 

Under what circumstances should a driver be permitted to undertake secondary activities 

when an automated driving system is engaged? 

Our view is that an automated driving system can safely drive the vehicle in specified design 

domains without the need to be controlled or monitored by an individual. As such, the user-

in-charge should be permitted to undertake secondary activities while the automated driving 

system is engaged.  

The vehicle should always monitor the user-in-charge’s status and be able to calculate the 

appropriate handover time to enable a controlled handover.  The appropriate time will depend 

on several factors, such as road conditions and the user-in-charge’s level of engagement. It 

may be, for example, shorter for a user-in-charge looking at the road ahead and longer where 

the user-in-charge is reading a book. Such driver monitoring technology already exists. 

A user-in-charge should be able to use devices connected to the vehicle system but not be 

permitted to use nomadic devices.  Vehicle manufacturers should be encouraged to further 

improve integration of devices to enable a wide range of secondary activities via the vehicle 

system. The vehicle system must remain able to alert the user-in-charge to retake control 

(e.g. at the end of a journey). Until vehicles are available that completely remove the ability 

for a user-in-charge to assume any control, a user-in-charge sitting in the driving seat with 

the ability to take control over the vehicle should be required to use in-vehicle systems to 

facilitate effective driver monitoring. 

The use of items such as laptops, phones and tablets positioned between the user-in-charge 

and the steering wheel would be very likely to cause serious injury in the event of an airbag 

deployment and consideration needs to be given whether the use of such items on the driver 

seat should be permitted. 

Any vehicle that requires a human driver to act as a fallback system is not automated and 

should not fall under the definition of a vehicle that can ‘safely drive itself’ as defined in the 

Automated and Electric Vehicles Act 2018. If a human driver is relied on to take back control 

to guarantee road safety, the system is assisted and the driver bears responsibility for any 

accidents. Drivers of these vehicles should not be permitted to undertake any secondary 

activities.  

The consultation paper highlights concerns that drivers of ‘conditionally automated driving 

systems’, which we hold to be advanced assisted driving systems, may not pay adequate 

attention and may not be able to take over when necessary (para 3.86).  We agree with these 

concerns. Allowing these systems to be used in ‘automated’ mode is likely to blur lines of 

responsibility, confuse consumers and lead to reduced road safety. 

 

 

 

 

 



 
 

Consultation Question 7 

 

Conditionally automated driving systems require a human driver to act as a fallback when 

the automated driving system is engaged.  If such systems are authorised at an international 

level: 

 

(1) should the fallback be permitted to undertake other activities?   

No – this should only be permitted at level 4+ vehicles where the vehicle can operate 

without the constant attention of the User-in-charge. This is the area which causes 

most concern as conditionally automated driving systems are open to 

misunderstanding and user or vehicle error.  

(2) if so, what should those activities be?  

No activities should be permitted. 

Consultation Question 8 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise automated driving 

systems which are installed:  

(a) as modifications to registered vehicles; or  

Yes. There should be an independent, expert body with the experience and 

expertise to fully test any automated systems which are added to registered 

vehicles prior to the vehicles use on the road. 

(b) in vehicles manufactured in limited numbers (a “small series”)?  

Yes. Autonomous vehicles should not be allowed on the road until they have 

passed safety tests regardless of numbers. 

(2) unauthorised automated driving systems should be prohibited?  

Yes. This is essential to ensure that safety standards are met. It should be a criminal 

offence to use an unauthorised automated driving system on roads or other public 

places.  

(3) the safety assurance agency should also have powers to make special vehicle orders 

for highly automated vehicles, so as to authorise design changes which would 

otherwise breach construction and use regulations.  

Yes. 

 

Consultation Question 9 

 

Do you agree that every automated driving system (ADS) should be backed with an entity 

(ADSE) which takes responsibility for the safety of the system?  

Yes. The ADSE should be responsible for system failure where it has been approved. Each 

manufacturer should have an entity in each Country in order to facilitate contact and 

recovery in the event a vehicle component fails. One concern if ADSE is purely vehicle 

manufacturer led is that the ADS servicing/aftermarket process will prohibit 

involvement/inclusion of non-OEM networks as VMs will want to restrict touchpoints to their 

technology. 

 



 
 

Consultation Question 10 

 

We seek views on how far should a new safety assurance system be based on accrediting the 

developers’ own systems, and how far should it involve third party testing.  

We believe that a new safety assurance system should be based on a combination of both. 

All systems should be tested and accredited, however this should be backed up by 

independent ongoing third-party testing (e.g. mirroring Euro NCAP crash testing) along with 

changes to the MOT test to include functionality of autonomous functions.  

 

Consultation Question 11 

 

We seek views on how the safety assurance scheme could best work with local agencies to 

ensure that is sensitive to local conditions.  

Infrastructure and connectivity should be developed in order for the vehicle to be reactive to 

local conditions, for example weather, traffic, events, alternative route requirements and 

handover requirements. Multiple local, national and Government agencies would need to 

collaborate in order to produce a real time interaction with the vehicle and the locality.   

 

Consultation Question 12 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

Yes. 

 

If so, should the organisation have responsibilities for: 

 

(1) regulating consumer and marketing materials?   

Yes. Consumer awareness is the key to automated vehicle safety. The information 

given to customers should be accurate and clear regarding the capabilities of the 

vehicle. It makes sense that this should be under the remit of the same body who 

have responsibility for the safety assurance systems, though this is not essential as 

long as there is constant interaction between the 2 entities.  

(2) market surveillance?  

Yes. As above, it makes sense to keep all of these within one body. 

(3) roadworthiness tests?  

Yes. In regard to MOT’s and roadworthiness tests there would be a requirement to 

work in conjunction with other government entities to ensure they are sufficiently 

informed regarding the testing requirements for automated vehicles. 

 

We seek views on whether the agency’s responsibilities in these three areas should extend 

to advanced driver assistance systems.  

Yes. ADAS systems are at points in charge of a vehicle in some cases and have a great 

responsibility which is trusted by the driver. Failure of ADAS could result in an incident, 

therefore it should be party to the same safety requirements. 

 

 



 
 

Consultation Question 13 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

Yes. This should be required as standard at point of purchase as it is important that the 

driver is aware of the capabilities and limitations of the vehicle. When a vehicle is purchased 

second hand or driven by an unrecognised driver (potentially linked to infotainment system 

login/device connection) there is the possibility of a short tutorial being displayed within the 

vehicle which must be completed before the vehicle can be driven.   

If so, can this be met on a voluntary basis, through incentives offered by insurers?    

No. We believe this training should be mandatory. Building it in to the purchase/driving 

process would be preferable as it would be easy to monitor and there would be a much 

larger chance of driver completion. The ANPR could be developed to recognise this system 

and used by authorities to regulate completion of the training. We believe the manufacturers 

should be responsible for assuring this training is undertaken. 

 

Consultation Question 14 

 

We seek views on how accidents involving driving automation should be investigated.  

Accident investigation process should remain as it is currently, but with the additional 

requirement that all vehicle data should be immediately provided to all parties with a 

legitimate interest for interrogation and analysis. This would reduce investigation times and 

requirements, claim settlement time and accuracy and would demonstrate and flag to 

authorities any vehicle faults or issues which may need to be addressed. 

We seek views on whether an Accident Investigation Branch should investigate high profile 

accidents involving automated vehicles?  Alternatively, should specialist expertise be 

provided to police forces?  

We feel an accident investigation branch should be set up, similar to the rail and aircraft 

safety bodies, to investigate high profile issues. Less severe accidents should be 

investigated by insurers and manufacturers initially, and where necessary these can be 

reported to the authorities. The accident investigation branch should have the ability to 

recommend sanctions against the vehicle manufacturer, hardware manufacturer or other 

party responsible for the incident.  

 

Consultation Question 15 

 

(1) Do you agree that the new safety agency should monitor the accident rate of highly 

automated vehicles which drive themselves, compared with human drivers?  

Yes. This is essential in monitoring and addressing any safety issues, and for a clear 

view of the effects of any safety improvements. Monitoring of these accident rates 

will also provide manufacturers with clear areas for improvement. 

(2) We seek views on whether there is also a need to monitor the accident rates of 

advanced driver assistance systems.  

Yes. For the same reason as above, and also to monitor performance of safety 

features and compare between manufacturers to ascertain where improvement needs 

to be made. 



 
 

Consultation Question 16 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers?  

The data received must be consistent and of good quality. Standardisation of 

analysis and incident recording would ensure comparison is useful. We also feel that 

this will only really be possible once the point regarding liability and the definite 

point at which the vehicle/user in charge becomes responsible, as without this the 

data could be clouded due to human error. In addition to this, human driver records 

will likely be much more variable in relation to things like weather, driver ability and 

moral factors, which may make the comparing of data difficult. 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed?  

No. Full data needs to be gathered, standardised and analysed, including all vehicle 

data and other data held by the vehicle, manufacturer and TP suppliers. Data should 

be easy to access and provided to a centralised Accident Investigation Branch and 

any other party with legitimate interest in the event of any accident or incident 

involving an autonomous vehicle. All information should be consistently interpreted 

using a standardised analysis process.  

Any party should have an obligation to report accidents to all other parties and share 

data, including the manufacturer, insurer and authorities. Insurers can play a part in 

this by encouraging reporting of even minor incidents by agreeing that only 

incidents which result in a claim will warrant a load on the premium. The possibility 

of vehicles reporting incidents via connected technology should also be considered, 

with real time transmission of incident data direct to the insurer who could then pass 

this on to other relevant parties.    

 

Consultation Question 17 

 

We seek views on whether there is a need for further guidance or clarification on Part 1 of 

Automated and Electric Vehicles Act 2018 in the following areas: 

 

(1) Are section 3(1) and 6(3) on contributory negligence sufficiently clear?  

Yes. 

(2) Do you agree that the issue of causation can be left to the courts, or is there a need 

for guidance on the meaning of causation in section 2?  

We believe the Courts should always be the last resort. Disputes should be resolved 

by open and fair data access, sharing and analysis, which should negate the need for 

protracted legal proceedings in the majority of cases. There should perhaps be some 

form of agreed process and benchmarking between all parties to apportion fault 

consistently and efficiently.  

(3) Do any potential problems arise from the need to retain data to deal with insurance 

claims? If so: 

(a) to make a claim against an automated vehicle’s insurer, should the injured 

person be required to notify the police or the insurer about the alleged incident 

within a set period, so that data can be preserved.  



 
 

It is currently a criminal offence not to report an incident, and we suggest that 

this remains so. Dependent on the availability of data, which data is required and 

at the discretion of the insurer a time limit could be applied and encouraged 

through a penalty such as a late reporting excess. There will be circumstances 

where reporting the accident within the timeframe is not possible, and this 

should be dealt with on a case by case basis. All possible confusion surrounding 

claims notification could easily be rectified by requirement for all vehicle 

info/data to be shared and a system set up where incident data is transmitted by 

the vehicle itself to the relevant parties should it detect an incident/anomaly.    

(b) how long should that period be?  

The police should be immediately notified, and insurers as soon as possible, 

though again an automated process and data sharing hub where all parties are 

immediately notified should an incident occur or a report be made.  

 

Consultation Question 18 

 

Is there a need to review the way in which product liability under the Consumer Protection 

Act 1987 applies to defective software installed into automated vehicles? 

This is an issue for the manufacturer and their products liability insurer rather than the 

motor insurer. Insurers must have the right to recover from manufacturers directly. Should 

they wish to pursue their suppliers or claim on their products liability insurance this should 

be at the discretion of the manufacturer. 

 

Consultation Question 19 

 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation?  

No 

 

Consultation Question 20 

 

We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system.  

Yes. This should be amended in line with the US draft which reads:  

‘An automated vehicle under automated operation shall not be considered unattended or 

abandoned solely because an individual is not in or near the vehicle, unless the vehicle is not lawfully 
registered, poses a risk to public safety, or unreasonably obstructs other road users.’ 
 

Consultation Question 21 

 

Do other offences need amendment because they are incompatible with automated driving? 

Yes. As stated in the consultation (regulation 104 of the construction and use regulations), 

the term ‘driver’ needs to be defined. The statement that the driver needs proper control of 

the vehicle will no longer apply in all cases. In the case of an automated vehicle, the ‘driver’ 

may not have ‘proper control over the vehicle’ in all cases. 

 



 
 

Consultation Question 22 

 

Do you agree that where a vehicle is: 

 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged; 

 

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task?  

Yes. This is fundamental to building public confidence in automated vehicles. There can be 

categorically no blame on the human user where the vehicle has an autonomous driving 

system engaged. 

 

Consultation Question 23 

 

1. Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, the 

requirement to take reasonable steps to avoid an accident, where the user-in-charge is 

subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 3.57)).  

No. We refer to our response to question 3. It would be unfair to criminalise people for failing 

to take control when there is no requirement to monitor the driving task in the first place.  

Should ‘conditionally automated’ (level 3) driving systems be type approved, the driver would 

be expected to monitor the driving task and should accordingly continue to be subject to 

specific criminal offences arising from this task.  

We agree that a person should be criminally liable for setting a driving system to require it to 

drive in a prohibited place (para 7.61 of the consultation paper). We would, however, expect 

that automated driving systems are limited to their operational design domain and would not 

engage in prohibited places. 

This question further highlights the need for clear rules about the capability of automated 

driving systems. If the system is not capable of providing a speedier and safer response than 

a human driver in the same situation, it should not be classed as ‘automated’ in the first 

instance. 

Consultation Question 24 

 

Do you agree that: 

 

(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police?  

Yes, initially, though we believe that the police and insurers should be able to access 

this data as a matter of course and not have to rely on the registered keeper 

providing this information. 



 
 

(2) where the problem appears to lie with the automated driving system (ADS) the police 

should refer the matter to the regulatory authority for investigation? 

Yes. Furthermore, the regulatory authority should be in a position to apply varying 

levels of sanctions against the manufacturer or, in some cases, the supplier of the 

faulty equipment. 

(3) where the ADS has acted in a way which would be a criminal offence if done by a 

human driver, the regulatory authority should be able to apply a range of regulatory 

sanctions to the entity behind the ADS?  

Yes. As above. 

(4) the regulatory sanctions should include improvement notices, fines and suspension 

or withdrawal of ADS approval?  

Yes. Where the ADS has its approval withdrawn, it should be considered whether 

vehicles already on the road which are exposed should be recalled, and whether the 

manufacturer can be forced to do this and correct any vehicle faults.  

 

Consultation Question 25 

 

Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-charge, 

it should be a criminal offence for the person able to operate the controls (“the user in 

charge”): 

 

(1) not to hold a driving licence for the vehicle;  

Yes 

(2) to be disqualified from driving;  

Yes 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

Yes 

 

Consultation Question 26 

 

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls?  

Yes, this should also include the additional requirement that the user-in-charge is able to 

operate the controls at all times and not, for example, on the backseat of the vehicle. This 

would be particularly important if ‘conditionally automated’ driving systems were to be type 

approved at international level. 

 

Consultation Question 27 

 

Do you agree that legislation should be amended to clarify that users-in-charge: 

 

(1) are “users” for the purposes of insurance and roadworthiness offences;  

Yes, however roadworthiness should be considered further than it currently is as the 

vehicle may not belong to the user in charge, or they may not have the correct 

knowledge of the vehicle capabilities to recognise an error. 

and 



 
 

(2) are responsible for removing vehicles that are stopped in prohibited places, and 

would commit a criminal offence if they fail to do so.  

Yes. 

       

Consultation Question 28 

 

We seek views on whether the offences of driving in a prohibited place should be extended 

to those who set the controls and thus require an automated vehicle to undertake the route. 

This should be dependent on the situation. The vehicle should be unable to drive in a 

prohibited area without some sort of manual override. If the user deliberately programmed 

the vehicle to drive in a prohibited area and ignored or overrode the warning given by the 

vehicle then they are at fault. If the vehicle entered a prohibited area as part of a journey 

requested but of its own accord, this would be a manufacturer/system fault and no blame 

should be apportioned to the person who set the controls. 

 

Consultation Question 29 

 

Do you agree that legislation should be amended to state that the user-in-charge is 

responsible for: 

 

(1) duties following an accident;  

Yes. This process should also be automated so that initial notification is automatic. 

(2) complying with the directions of a police or traffic officer; and  

Yes. There should also be some ability for authorities to communicate or connect 

directly with the vehicle. 

(3) ensuring that children wear appropriate restraints?  

Yes. 

 

Consultation Question 30 

 

In the absence of a user-in-charge, we welcome views on how the following duties might be 

complied with: 

 

(1) duties following an accident;  

Connected vehicles should be able to report incidents independently to the relevant 

authorities and the vehicle insurer. Incident data should also be automatically stored 

and transmitted.  

(2) complying with the directions of a police or traffic officer; and  

Real time connectivity and the ability for authorities to communicate with vehicles 

directly and issue instruction.  

(3) ensuring that children wear appropriate restraints.  

We do not believe that children should be travelling in a vehicle without a user in 

charge. If they do travel, we suggest notices within the vehicle and seatbelt and seat 

monitoring.  

 

 

 



 
 

Consultation Question 31 

 

We seek views on whether there is a need to reform the law in these areas as part of this 

review.  

We feel that there is need for reform to clarify and define responsibility. There is need to 

ensure the manufacturer engages with databases and other parties in line with any reform. 

 

Consultation Question 32 

 

We seek views on whether there should be a new offence of causing death or serious injury 

by wrongful interference with vehicles, roads or traffic equipment, contrary to section 22a of 

the Road Traffic Act 1988, where the chain of causation involves an automated vehicle.  

We feel this would be useful to raise awareness of the serious nature of interference with 

automated vehicles and discourage unregulated modification of systems or software. 

 

Consultation Question 33 

 

We seek views on whether the Law Commissions should review the possibility of one or 

more new corporate offences, where wrongs by a developer of automated driving systems 

result in death or serious injury.  

We believe there should be new offences created where there is proof of negligence, 

recklessness or intent. This would need to be in line with any requirements and conditions 

set out by the regulator.  

 

Consultation Question 34 

 

We seek views on whether the criminal law is adequate to deter interference with automated 

vehicles.  In particular: 

 

(1) Are any new criminal offences required to cover interference with automated 

vehicles?  

Yes. As above. 

 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting the 

law, so as to clearly label offences of interfering with automated vehicles?  

Yes. To create a clearly defined offence in order to deter tampering with automated 

vehicles for malicious or seemingly innocent purposes. 

 

Consultation Question 35 

 

Under Section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause.  Is it necessary to 

clarify that “other mechanism” includes sensors?  

This would be useful for clarity, but we don’t feel it is strictly necessary.  

 

 

 

 



 
 

Consultation Question 36 

 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a person.  

This contrasts with the law in Scotland, where the offence of taking and driving away 

without consent applies to any motor vehicle.  Should Section 12 of the Theft Act 1968 be 

extended to any motor vehicle, even those without driving seats?  

Yes. Although it should not be possible for a Level 5 automated vehicle to be driven by an 

unauthorised driver if they have no driving seat, they are still at risk of theft by electronic 

means (hacking etc) and removal of the vehicle without it being driven. A consistent 

approach across all parts of the UK would be beneficial. 

  

Consultation Question 37 

 

In England and Wales, Section 22A(1) of the Road Traffic Act 1988 covers a broad range of 

interference with vehicles or traffic signs in a way which is obviously dangerous.  In 

Scotland, Section 100 of the Roads (Scotland) Act 1984 covers depositing anything a road, 

or inscribing or affixing something on a traffic sign.  However, it does not cover interfering 

with other vehicles or moving traffic signs, even if this would raise safety concerns.  Should 

Section 22A of the Road Traffic Act 1988 be extended to Scotland?  

Yes. This is essential to support the infrastructure required for automated vehicles to 

progress. 

 

Consultation Question 38 

 

We seek views on how regulators can best collaborate with developers to create road rules 

which are sufficiently determinate to be formulated in digital code.  

We do not have any specific suggestions, we do feel that it is essential for open, honest 

discussion between all parties to establish basic rules which can be easily understood and 

interpreted by both humans and vehicles. This process should be fluid in order for the rules 

to keep up with technological advances and requirements. 

 

Consultation Question 39 

 

We seek views on whether a highly automated vehicle should be programmed so as to allow 

it to mount the pavement if necessary: 

 

(1) to avoid collisions;  

Yes. Subject to the vehicle having the capability to assess the safest option. 

(2) to allow emergency vehicles to pass;  

Yes. Subject to the vehicle having the capability to assess the safest option. 

(3) to enable traffic flow;  

Yes, eventually, though this is not as essential as the above and should only be 

considered when the technology has advanced further than that required for collision 

avoidance and allowing emergency vehicles to pass.  

 

 



 
 

(4) in any other circumstances  

Potentially for private property access, emergency stop in situations where it is safe 

to do so and, for example, the vehicle brakes have failed. 

 

However, the same rules should apply to human drivers and automated driving systems.  

 

Consultation Question 40 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.  

If it continues to be illegal for human drivers to mount the pavement under any circumstances 

(despite the low likelihood of prosecution if this is done to allow emergency vehicles to pass), 

the same rules should apply to automated driving systems. The same rules should apply to 

human drivers and automated driving systems. Our preferred approach would be to enact 

legislative change to clarify under which circumstances it would (not) be lawful to mount the 

pavement. 

 

Consultation Question 41 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted tolerances. 

This very much depends on vehicle capabilities and the ability to assess situations. It may be 

acceptable for a vehicle to exceed the speed limit to avoid a severe accident or incident, but 

this would be based on the vehicle being able to make a calculated, rational decision on the 

safest course of action. This technology should be approved and the process and exceptions 

should be agreed and documented.  

 

Consultation Question 42 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle to be 

programmed to “edge through” pedestrians, so that a pedestrian who does not move faces 

some chance of being injured.  If so, what could be done to ensure that this is done only in 

appropriate circumstances?  

No. This is not manageable and is not related to the safety of the occupants or third parties. 

Where faced with pedestrians the vehicle should be programmed to stop until it is safe to 

carry on. The vehicle could offer handover back to the user-in-charge in this case should 

they wish to proceed, with liability clearly switching from the vehicle at acceptance.  

 

It may also be necessary to introduce more stringent laws surrounding jaywalking to ensure 

pedestrians do not create new risks or take advantage of automated vehicles. 

 

Consultation Question 43 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there be 

audits of datasets used to train automated driving systems?  

Yes. This should fall within the remit of the regulatory body with any results being made 

publicly available. 



 
 

 

Consultation Question 44 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)?  

The developers ethics policies should be published and assessed by the independent 

regulatory body. The regulatory body should then be responsible for building a model to 

which all parties subscribe to standardise these decisions and alleviate bias and interference 

with the development of automated systems caused by conflict of opinion between public, 

manufacturers, insurers and authorities. 

 

Consultation Question 45 

 

What other information should be made available?  

Full disclosure should be made by manufacturers relating to incidents, capabilities and 

programming of vehicles to all parties with legitimate interest. All testing and assessment 

outcomes should be released to the general public. 

 

Consultation Question 46 

 

Is there any other issue within our terms of reference which we should be considering in the 

course of this review?  

We believe that the fundamental requirement is the sharing of data regarding the 

performance of ADAS systems all the way up to level 5 autonomy. The focus going forward 

should be on creating an open forum for all parties to view, review and share vehicle data, 

capabilities and programming. The information should be shared via a central hub within an 

independent regulator in order for them to standardise, analyse and assess the technology 

and make recommendations or apply sanctions.  

 

One of the most critical areas for insurers is the availability of in-vehicle data immediately 

following any crash or collision – this will enable the consumer to be looked after quickly and 

efficiently and ensure the Automated and Electric Vehicles Act operates in the way it was 

intended to. If in-vehicle data is not made available to insurers following an accident involving 

an automated driving system, the provisions of the Automated and Electric Vehicles Act 2018 

will not work in practice. As noted in our response to question 16(2), we believe that there is 

merit in exploring a statutory requirement to collect, store and transfer this data. 

Connectivity capabilities regarding infrastructure, communication with other vehicles and 

the emergency services and interaction with the environment should be considered as a 

priority. This should include real time safety measures, route updates and interaction with a 

central database which transmits information such as temporary speed limits, diversions, 

major incidents, weather warnings and traffic congestion. 


