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INTRODUCTION 
 

1. Thank you for the opportunity to offer our observations on the proposals in 

this consultation. 

 

2. The Crown Prosecution Service recognises the importance of this topic both 

to the development of the law in general relating to artificial intelligence and to 

the issues that surround the public’s understanding of the capabilities of this 

technology. Clarity regarding liability will be needed for all road users and 

pedestrians –as well as manufacturers of these vehicles. 

 

3. Our response provides substantive responses to 5 of the 9 chapters which 

contained consultation questions, starting at Chapter 3. In relation to Chapter 

4, Regulating Vehicle Standards Pre-Placement, we did not feel we could 

offer observations. In relation to Chapter 6, Civil Liability, we did not have a 

substantive response to offer but also recognise that there will be many 

interested parties and representative bodies who will feed into this 

consultation. There is always potential for principles and definitions that are 

developed in respect of civil liability to become relevant to criminal liability, 

negligence being one such example, but we felt we could offer more 

constructive suggestions elsewhere in the consultation. 

 

4. We would like to commend the proactive approach that is being adopted by 

the Law Commission in seeking to discuss these issues and provide certainty 

and clarity to the law in advance of automated vehicles being deployed on our 

roads; however we feel we must preface our responses with a note of caution 

– it is difficult to provide wholly constructive responses on technology that has 

yet to be developed and/or fully understood by the ‘lay person’. Until the full 

scope of the technologies is known and approved, it will not be possible to 

clearly attribute liability in both civil and criminal cases. 
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CHAPTER 3: HUMAN FACTORS 
 
 
Question 1 – Do you agree that: 
(1) All vehicles which “drive themselves” within the meaning of the Automated and 
Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 
controls, unless the vehicle is specifically authorised as able to function safely 
without one? 
(2) The user-in-charge: 
 (a) must be qualified and fit to drive; 
 (b) would not be a driver for the purposes of civil and criminal law while the 
      automated driving system is engaged; but 
 (c) would assume the responsibilities of a driver after confirming that they are 
      taking over the controls, subject to the exception in (3) below? 
(3) If the user-in-charge takes control to mitigate the risk of accident caused by the 
automated driving system, the vehicle should still be considered to be driving itself if 
the user-in-charge fails to prevent the accident. 
. 

 
5. We broadly agree. The definition of “drive themselves” within the meaning of 

the Automated and Electric Vehicles Act 2018 is that the vehicle is ‘operating 

in a mode in which it is not being controlled, and does not need to be 

monitored by an individual’; this definition and the technology being developed 

at levels 4 and above suggests that a user-in-charge is not required – that is 

the raison d’être of automated vehicles. However this does not take into 

account any failures of technology that may occur and therefore the 

requirement for a human to take responsibility for the vehicle at that stage. 

Therefore for the purposes of both civil and criminal liability, we believe that 

there should be a designated person in the vehicle who will assume 

responsibility as a ‘user-in-charge’ should this become necessary. 

 

6. If there is to be a user-in-charge, then it seems clear that for the purposes of 

both regulation and safety, then this person must be qualified and fit to drive, 

would not be a ‘driver’ (as currently defined by law) while the automated 

driving system is engaged but would assume the responsibilities of ‘driver’ if 

they took over the controls of the vehicle. In addition the users of these 

vehicles will have to have some level of appreciation or understanding of the 
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capabilities of the vehicle and its configurations in order to safely use the 

vehicle in either its automated mode, or when the user is required to take over 

and resume the driving task. To that end we are of the view that a new 

category of licence, in addition to the currently constituted driving test, should 

be introduced to ensure humans are able to operate these vehicles in a safe 

and consistent manner. 

 

7. If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the user-in-charge will be driving. Therefore we 

disagree that a user-in-charge should not be considered to be driving in such 

circumstances where they fail to prevent an accident. The user-in-charge has 

assumed some, if not all, the responsibilities of a driver and should be subject 

to potential liability. Despite the fact that we consider that the user-in-charge 

should be considering as ‘driving’ in these circumstances a careful 

assessment of the circumstances and causes of the accident still need to be 

carried out in order to consider where ultimate liability for the accident rests. It 

is artificial to state that the user-in-charge is not driving when he or she has 

assumed the controls. 

 

8. Consideration should be given to new offences within the spectrum between 

the vehicle driving itself and when a fallback user should have taken charge of 

the vehicle, whether based on a request from the vehicle or the human driver 

being in a situation where he should have appreciated a need to take charge. 

The mens rea, in respect of criminal liability at least, would most likely be an 

element of any new offences and we suggest recklessness would be the 

requisite level. 

 
Question 2 
We seek views on whether the label “user-in-charge” conveys its intended meaning. 
 

9. We agree with the concept of user-in-charge. We agree that it is vital to 

differentiate the operator/manager of the vehicle from a conventional driver of 

the vehicle. It is also vital to ensure that overall responsibility for the vehicle is 

attributed to an identifiable individual when operating on public roads. There 



7 
 

will also clearly be a need to ensure that a vehicle is maintained to a sufficient 

level to ensure safety on public roads. 

 

10. The only caveat that we would add to this is that ‘in-charge’ denotes that the 

person designated as such is capable of being both criminally and civilly liable 

at any point that the vehicle is operating in an automated state, irrespective of 

fault, and could place them at unfair risk of litigation.  

 

Question 3 
We seek views on whether it should be a criminal offence for a user-in-charge who is 
subjectively aware of a risk of serious injury to fail to take reasonable steps to avert 
that risk. 

 

11. At this level of automation, users are not required to monitor their 

environment. A condition of level 4 or 5 vehicles being allowed to operate on 

roads must be that they can meet standards that ensure that users do not 

need to monitor the environment. At first instance this would suggest that 

users should not have any liability where serious injury is caused when the 

vehicle is operating at level 4 or 5. 

 

12. We agree that it is undesirable to encourage unnecessary and potentially 

dangerous interventions. Level 4 and 5 automated vehicles are supposed to 

be capable of driving themselves and if necessary entering a minimal risk 

condition without human intervention. It cannot be right to impose a legal duty 

upon the user-in-charge to monitor whether a level 4 or 5 vehicle is properly 

operating within its designed parameters and operational design domain. 

 

13. We do agree however that if it becomes obvious to the user-in-charge that the 

vehicle is malfunctioning or not recognising a risk a duty must lie with the 

user-in-charge to take control and take reasonable steps to avert that risk. 

This would be a subjective awareness in all the circumstances. This would be 

why users-in-charge would have to be qualified and fit to drive. 
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14. We note the examples in the consultation paper. However, we consider that 

the vehicle ought to have warning mechanisms to advise the user-in-charge 

as to when to take control (failing which a vehicle will enter into a minimal risk 

condition) – an example could be where there are numerous pedestrians in a 

road that is not designed for such pedestrians. Where the automated system 

malfunctions, affecting the use of the vehicle, again there should be a warning 

mechanism or an entry into a minimal risk condition. 
 

15. Whether any potential liability arising from this should be criminal is not 

straightforward. If we are to consider the user-in-charge becoming a driver 

when they take over then there is potential criminal liability under the 

provisions for careless and dangerous driving. If it is decided that unless there 

is an ‘obvious malfunction’ by the vehicle a user-in-charge is not under a duty 

to take over, then presumably no liability - criminal or civil – would attach to 

the user-in-charge. We query however whether it would be fair to impose 

criminal liability on a user-in-charge who chooses to intervene when not 

necessarily under a duty to do so. It should be borne in mind that the less 

people do something, the worse they become at it. There is a risk that people 

will be capable of less skilled intervention when automated vehicles are 

operating for the very reason that they are not required to monitor their 

surroundings constantly. Perhaps civil liability could be considered here. If a 

vehicle is operating at level 4 or above and does not appear to be responding 

to a risk then liability should be attaching to the manufacturer in the first 

instance. Any perceived lack of action by the user-in-charge could be covered 

by the tort of negligence due to the fact that as already observed, if people are 

not required to monitor the environment, it may be extremely difficult to 

demonstrate their actions, or lack of, met the high standard required for 

criminal liability.  
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Question 4 
We seek views on how automated driving systems can operate safely and effectively 
in the absence of a user-in-charge. 
 

16. As commented upon in the introduction, this question is very dependent on 

the capabilities of the technology and how they are understood. Perhaps 

ability for the vehicle to connect to a ‘call-centre’ when it encounters a 

situation it is not programmed to recognise or deal with would allow a person 

to override the system and operate the vehicle safely until any risk has 

passed. Alternative, the use of the minimal risk condition would be crucial 

here. 

 

 

Question 5 
Do you agree that powers should be made available to approve automated vehicles 
as able to operate without a user-in-charge 
 

17. In principle, yes. This would be of particular use to public transport but again 

the safety afforded by the technology should be the paramount consideration 

here. 

 

Question 6 
Under what circumstances should a driver be permitted to undertake secondary 
activities when an automated driving system is engaged? 

 

18. A ‘driver’, as it is currently defined and understood is someone who is in 

control of most, if not all, the elements of the dynamic driving task and 

therefore should never be permitted to undertake secondary activities. 

  

19. In relation to users-in-charge, we see a difference in approach regarding level 

3 vehicles. We suggest that a driver of such a vehicle should be alert and 

ready to take over at all times. We consider that the person in such a vehicle 

should always be labelled and considered as the driver. As such they should 

not be permitted to engage in any secondary activities. 
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20. Regarding level 4 and 5 we consider that if a vehicle is capable of coming to a 

minimal risk condition the user-in-charge can be permitted to engage in a 

variety of secondary activities. They must however be ready to take control 

should the vehicle signal a need for that to happen. 

 

Question 7 
Conditionally automated driving systems require a human driver to act as a fall back 
when the automated driving system is engaged. If such systems are authorised at an 
international level: 
(1) should the fallback be permitted to undertake other activities? 
(2) if so, what should those activities be? 
 

21. We consider that road safety should be paramount. As the driver must be 

ready to take over in emergencies, he/she must not undertake secondary 

activities. This is discussed in our response to question 6 above. 
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CHAPTER 5: REGULATING SAFETY ON THE ROADS 
 

Question 13 
Is there a need to provide drivers with additional training on advanced driver 
assistance systems? 
If so, can this be met on a voluntary basis, through incentives offered by insurers? 
 

22. There is currently an obligation on drivers to understand the controls of their 

vehicle. However, it is anticipated that vehicles will exist that are radically 

different from the current norm. We suggest that this ought to be looked at 

when the vehicle is being listed to permit its use on roads and to potentially 

require additional training and/or an enhanced driving licence. 

 

23. We anticipate that a majority of potential drivers will be unfamiliar with the 

technology employed in these vehicles and its capabilities. Therefore to 

ensure road safety, training on the safe operation of these vehicles should be 

mandatory and perhaps a condition of being issued with a licence. With 

regards to criminal liability, it may present difficulties in assessing 

negligence/recklessness/intention if the person’s knowledge and ability to 

operate their vehicle safely is unclear and it is uncertain as to what obligations 

were imposed upon them to ensure that they did know how to operate an 

automated vehicle safely. 
 

24. We recognise that there is significant merit in having some consistency in 

arrangements at least within Europe, whether that will be different from the 

US or not. The size of the market results in conformity amongst 

manufacturers but it appears that different approaches to automated vehicles 

are being taken by different manufacturers. Simply requiring a driving licence 

to encompass different kinds of automated vehicle with no attempt to have a 

sense of conformity is difficult. Irrespective of the UK’s arrangements relating 

to membership of the European Union, this is an issue that needs further 

consideration. 
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Question 14 
We seek views on how accidents involving driving automation should be 
investigated. We seek views on whether an Accident Investigation Branch should 
investigate high profile accidents involving automated vehicles? Alternatively, should 
specialist expertise be provided to police forces? 
 

25. We consider that the police should continue to investigate driving incidents as 

vehicles become automated. Issues such as failing to stop or failing to report 

accidents where an automated vehicle is involved will remain with the police. 

It will often be unknown at the point of the collision whether it was an accident 

involving driving automation. It is not desirable to have split responsibility. 

 

26. If the police require specialist knowledge outside of their area of expertise 

then they should seek it as they do now. 
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CHAPTER 7: CRIMINAL LIABILITY 
 

Question 20 
We seek views on whether regulation 107 of the Road Vehicles (Construction and 
Use) Regulations 1986 should be amended, to exempt vehicles which are controlled 
by an authorised automated driving system. 
 

27. We consider that regulation 107 needs amendment to allow effective use of 

vehicles controlled by an authorised automated driving system. The United 

States Uniform Law Commission’s draft Bill’s approach could be adopted 

where it provides that: 

 

“An automated vehicle under automated operation shall not be considered 

unattended or abandoned solely because an individual is not in or near the 

vehicle, unless the vehicle is not lawfully registered, poses a risk to public 

safety, or unreasonably obstructs other road users.” 

 

28. There are further considerations before any amendment is made. Would 

vehicles only be exempt if the automated driving system is ‘switched on’? If 

so, who is deemed responsible for switching this mode on or off – a user-in-

charge? Even at levels 4 and 5, a person carries out the strategic element of 

the dynamic driving task and therefore they are ultimately responsible for 

where the vehicles comes to a final stop – as with the United States mooted 

approach, a person should still remain liable if the vehicle poses a risk to the 

public or obstructs other road users. 

 

Question 21 
Do other offences need amendment because they are incompatible with automated 
driving? 
 

29. Automated vehicles will require new and separate offences relating to the 

user-in-charge. However, most road traffic offence apply to drivers and as 

there will be drivers the offences should remain. The driver offences will 

clearly not always apply to users-in-charge. Their application to an automated 
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vehicle needs to be considered in the context of the penalties, endorsement of 

licence and the approach to dealing with such offences.  

 

30. It does seem to us that in general, the current definitions of road traffic 

offences and the flexible interpretation of them means that most offences will 

not need to be amended or only require minor amendment. We agree that 

regulation 104 of the Road Vehicles (Construction and Use) Regulations 1986 

does not need a driver. 

 

Question 22 
Do you agree where a vehicle is: 
(1) listed as capable of driving itself under section 1 of the Automated and Electric 
Vehicles Act 2018; and 
(2) has its automated driving system correctly engaged; 
the law should provide that the human user is not driver for the purposes of criminal 
offences arising from the dynamic driving task?  

 

31. Yes, as discussed in our responses to chapter 3, a human user should more 

appropriately be referred to as a user-in-charge and not a driver, given the 

current definitions of what constitutes a driver. 

 

Question 23 
Do you agree that, rather than being considered to be the driver, a user-in-charge 
should be subject to specific criminal offences? (These offences might include, for 
example, the requirement to take reasonable steps to avoid an accident, where the 
user-in-charge is subjectively aware of the risk of serious injury). 
 

32. Yes, we agree, where either new obligations arise as a result of automated 

vehicles that drivers are not currently subject to, or where the existing law is 

inadequate to deal with these new challenges. Users-in-charge are still 

operating and have an element of control/responsibility over the vehicle and 

liability should attach to this. Offences could include, or a consideration of 

whether liability was met, could be where a user-in-charge has failed to 

ensure the software of the vehicle is updated when required. Although we 

maintain our response in respect of serious injury as in question 3.  

 



15 
 

 

Question 24 
Do you agree that: 
(1) a registered keeper who receives a notice of intended prosecution should be 
required to state if the vehicle was driving itself at the time and (if so) to authorise 
data to be provided to the police. 
(2) where the problem appears to lie with the automated driving system (ADS) the 
police should refer the matter to the regulatory authority for investigation? 
(3) where the ADS has acted in a way which would be a criminal offence if done by a 
human driver, the regulatory authority should be able to apply a range of regulatory 
sanction to the entity behind the ADS? 
(4) the regulatory sanctions should include improvement notices, fines and 
suspension or withdrawal of ADS approval? 
 

33. Yes, we agree with all of these propositions. Police and the regulatory 

authority should liaise and share their findings to ensure that the full picture of 

liability is understood. It is only fair that a regulatory sanction should apply to 

the entity behind the ADS where the incident would be a criminal offence if 

committed by a human driver. 

 

34. A potential issue we can envisage with part 1 of this question is the ownership 

of the data. It is more likely that the data being recorded and stored by the 

ADS is in fact owned by the entity behind the ADS, not the registered keeper. 

It would be the entity who would have to provide their authorisation (although 

the registered keeper should provide any passwords or PIN codes necessary 

to access the system). If it is the entity that owns the data, then they could 

claim it is proprietary information and attempt to prevent release of such. This 

could frustrate a criminal investigation and allow human users and entities to 

avoid liability. 

 

Question 25 
Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-
charge, it should be a criminal offence for the person able to operate the controls 
(“the user-in-charge”): 
(1) not to hold a driving licence for the vehicle; 
(2) to be disqualified from driving; 
(3) to have eyesight which fails to comply with the prescribed requirements for 
driving; 
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(4) to hold a licence where the application included a declaration regarding a 
disability which the user knew to be false; 
(5) to be unfit to drive through drink or drugs; or 
(6) to have alcohol levels over the prescribed limits? 
 

35. Yes, we agree. As asked in question 23 these may need to be specific 

criminal offences. They are also necessary if we are going to require users to 

take control of vehicles to avoid the risk of serious injury and/or death. 

 

Question 26 
Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be 
a criminal offence to be carried in the vehicle if there is no person able to operate the 
controls 
 

36. Yes. A person who sets such a vehicle in motion should be seen as the user-

in-charge and so subject to offences arising. This is a situation akin to taking a 

conveyance without authority and driving with no licence/insurance. 

 

Question 27 
Do you agree that legislation should be amended to clarify that users-in-charge: 
(1) Are “users” for the purposes of insurance and roadworthiness offences; and 
(2) Are responsible for removing vehicles that are stopped in prohibited places, and 
would commit a criminal offence if they fail to do so? 

 

37. Yes, we agree.  

 

Question 28 
We seek views on whether the offences of driving in a prohibited place should be 
extended to those who set controls and thus require an automated vehicle to 
undertake the route. 

 

38. Yes, we agree. We consider such offences where it is the user-in-charge who 

sets the controls should be strict liability with the user-in-charge being liable. 

This will avoid evidential difficulties in proving that the user-in-charge directed 

the vehicle – for example into a bus lane. In respect of manufacturers or 

remote users who may set controls, perhaps a ‘reasonable excuse’ defence 

would need to be considered. 
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Question 29 
Do you agree that legislation should be amended to state that the user-in-charge is 
responsible for: 
(1) duties following an accident; 
(2) complying with the directions of a police or traffic officer; and 
(3) ensuring that children wear appropriate restraints? 

 

39. Yes, we agree. This may be something the vehicle is not capable of doing  

either technologically, or have the necessary information required to comply 

fully with the obligations and duties required..  

 

Question 30 
In the absence of a user-in-charge, we welcome views on how the following duties 
might be complied with: 
(1) duties following an accident; 
(2) complying with the directions of a police or traffic officer; and  
(3) ensuring that children wear appropriate restraints 

 

40. Duties following an accident 

We consider that an automated vehicle that cannot recognise when an 

accident has occurred should not be cleared to operate on public roads 

unless it carries a requirement for a user-in-charge to be within the vehicle.  

 

41. Automated vehicles without a user-in-charge in the vehicle should be required 

to stop following an accident. They should have a facility for two-way 

communication with the person responsible for the vehicle and instructions on 

how to use such a facility. Data relevant to the accident should be accessible 

to the police and any other vehicle or person involved in the accident whether 

subsequently or not. 

 

42. We agree that the duty to report an accident should permit reporting by 

electronic means. 

 

43. Complying with the directions of a police or traffic officer 

We agree that duties to comply with police or traffic officers’ directions should 
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apply to users-in-charge. We further consider that fully automated vehicles 

should be able to comply with police or traffic officers’ directions and that 

should be addressed before such a vehicle is permitted on public roads. 

 

44. A police or traffic officer should be able to connect with a person from the 

vehicle, such as the ‘call-centre’ scenario discussed in in our response to 

question 4 above to ensure the necessary data can be obtained and retained, 

and that the vehicle operates in the safest manner. 
 

45. Ensuring that children wear seat belts 

We agree that a user-in-charge should have responsibility for ensuring 

children wear seat belts. We do not support diluting safety requirements 

because a vehicle is automated and we consider that a fully automated 

vehicle should enter or remain in a minimal risk condition until all passengers 

wear seatbelts. Such vehicles ought to be capable of entering a minimal risk 

condition safely. 

 

46. It may be that this obligation places too much responsibility on the 

manufacturer of the automated vehicle, especially for circumstances that 

could be out of their control. However we feel this is necessary but will be 

decided upon how the vehicles are to be programmed on an ethical or moral 

level – is the safety of the occupants of the vehicle or the safety of 

pedestrians and other road users to be prioritised? 

 

Question 31 
We seek views on whether there is a need to reform the law in these areas as part of 
this review. 

 

47. Our view is that automated vehicles without a user-in-charge should only be 

permitted on roads if they are safe to operate on those roads. The 

consultation does not, in our view, give sufficient priority to this. Any reform of 

law should be to ensure that an automated vehicle without a user-in-charge 

must stop following an accident, must notify the owner or person responsible 

and that owner or person must report the accident within the required period 
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of time. The vehicle must have a facility for two way communication when it 

stops to permit the other driver to contact the owner or person responsible for 

the vehicle. An example within the consultation is of a car permitted on public 

roads that cannot recognise that an accident has occurred. Such a car should 

not be permitted on public roads. 

 

Question 32 
We seek views on whether there should be a new offence of causing death or 
serious injury by wrongful interference with vehicles, roads or traffic equipment, 
contrary to section 22A of the Road Traffic Act 1988, where the chain of causation 
involves an automated vehicle. 

 

48. We agree. We further consider that section 22A should specifically refer to 

interfering with the settings of an automated vehicle. Our concern with section 

22A as drafted is the reference to ‘lawful authority’ that appears to permit the 

owner to interfere with their vehicle. We consider it should be a criminal 

offence for anyone, including the owner, to seek to adapt or alter the settings 

of an automated vehicle other than within the parameters permitted by the 

manufacturer. 

 

49. There is potential for causation issues to arise here – again the capability of 

the software to be able to recognise when it is not operating correctly or 

unable to due to interference is still an unknown. If responsibilities are going 

to be imposed on users-in-charge to resume control of a vehicle when they 

subjectively become aware of the risk, if death or serious injury is caused as a 

result of this, is the chain of causation broken or does the person who 

interfered still retain some liability for the end result? 

 

Question 33 
We seek views on whether the Law Commission should review the possibility of one 
or more new corporate offences, where wrongs by a developer of automated driving 
systems result in death or serious injury. 
 

50. Yes, we agree. There appears to be a need for this to be looked at and we 

approve of the international approach proposed. Serious injury does need to 
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be considered alongside death. 

 

51.  As recognised in the consultation, corporate manslaughter really only 

captures small or medium sized businesses. If, under automated vehicles, this 

was to be amended to allow for large, multi-national companies to be 

captured, this would create a tension with existing law. However the likelihood 

is most companies involved with automated vehicles will be large and this 

needs to be reflected in any legislation drafted in respect of corporate liability 

and the ability to prosecute. 

 

52. Whilst outside the scope of this consultation, instead of treating entities that 

develop and manufacture automated vehicles as a ‘special case’, this could 

be seen as an opportunity to amend the law in respect of corporate liability so 

that it is applicable and more effective against larger corporate entities. 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 



21 
 

CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 
 
Question 34 
We seek views on whether the criminal law is adequate to deter interference with 
automated vehicles. In particular: 
(1) Are any new criminal offences required to cover interference with automated 
vehicles? 
(2) Even if behaviours are already criminal, are there advantages to re-enacting the 
law, so as to clearly label offences of interfering with automated vehicles? 

 

53. It appears that the current criminal law is adequate, and most of the current 

law is flexible in its interpretation. There are jurisdictional problems that arise 

with ‘hacking’ offences and it may be that specific cross-jurisdictional 

legislation needs to be implemented to address the concerns that arise in 

respect of automated hacking – a person in China for example could hack into 

the main system or the specific software of a business or vehicle owned and 

operated in the UK.  

 
Question 35 
Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a 
vehicle’s brakes “or other mechanism” without lawful authority or reasonable cause. 
Is it necessary to clarify that “other mechanism” includes sensors? 

 

54. Yes, we agree that other mechanisms ought to be clarified to include sensors. 

However, we consider it will be desirable to have a single offence either an 

expanded section 22A or expanded section 25 to cover all situations. 

 
Question 36 
In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 
conveyance without authority, but does not apply to vehicles which cannot carry a 
person. This contrasts with the law in Scotland, where the offence of taking and 
driving away without consent applies to any motor vehicle. Should section 12 of the 
Theft Act 1968 be extended to any motor vehicle, even those without driving seats?  

 
55. Yes, this change would cover automated vehicles but would the person who 

took the vehicle be capable of ‘driving it away’. One might argue that at level 4 
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or 5 of operation, the vehicle is driving itself and the person is not driving. It 

may be more than just the definition of the vehicle that needs to be amended 

for this offence to be applicable to automated vehicles. 
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CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD 

RULES FOR ARTIFICIAL INTELLIGENCE DECISION-

MAKING 

 

Question 39 
We seek views on whether a highly automated vehicle should be programmed so as 
to allow it to mount the pavement if necessary: 
(1) to avoid collisions; 
(2) to allow emergency vehicles to pass; 
(3) to enable traffic flow; 
(4) in any other circumstances? 
 

56. Automated vehicles should be programmed to operate as safely as possible 

and to choose the safest option. If that option were to involve mounting a 

pavement and thus presenting no risk to any person in order to avoid a 

collision there seems no particular reason to prohibit programming the vehicle 

in that way. 
 

57. We consider there should be means of accessing such programming data to 

clarify and justify the action taken as that will be relevant to the exercise of 

discretion as to whether to prosecute the offence caused (such as that 

offence of mounting a pavement). 
 

58. Regarding subsections 2 to 4 we consider that the issues should be 

addressed by handing control to the user-in-charge or entering a minimal risk 

state. 
 

59. This question represents the Trolley Problem. By allowing a vehicle to be able 

to mount the pavement in certain situations requires a subjective assessment 

of the situation. At this stage it is not known if highly automated vehicles are 

capable of this. Another option would be to program the vehicles to strictly 

follow the Highway Code and it would be for a user-in-charge to take control 

and maneuver the vehicle when situations such as those described in 



24 
 

question 39 arise. However if automated vehicles are to be the safest method 

of transport, and to remove or minimise human error, they must be provided 

with at least as many options as a human driver has in relation to these types 

of scenario. Industry may benefit from a set of high level principles that will 

guide how vehicles are programmed; setting out what is the ‘safest option’ in 

any particular scenario.  

 

Question 40 
We seek views on whether it would be acceptable for a highly automated vehicle to 
be programed never to mount the pavement. 

 

60. As above 

 

Question 41 
We seek views on whether there are any circumstances in which an automated 
driving system should be permitted to exceed the speed limit within current accepted 
tolerances. 
 

61. We consider that automated vehicles should be programmed to comply with 

speed limits. The overtaking example is one that should not be attempted by 

the automated vehicle.  Such vehicles should have programming to have 

sufficient notice of changes in speed limits. If the posted speed limits are 

insufficient to maintain traffic flow that may suggest the limit is too low. 

However all drivers are under an obligation to comply with that limit. This is an 

evolving concept – perhaps whilst automated vehicles remain uncommon on 

public roads they will still have to respond to the unpredictability and bad 

habits of human drivers and therefore should be permitted to exceed the 

speed limit. This should be reviewed as their use becomes more common. 
 

62. Tolerances relate to enforcement of the speed limit. They do not permit 

driving above the speed limit. Once everyone has a highly automated vehicle 

and there are no vehicles on the road under level 4 (if this ever comes to 

pass), then surely there will not be a need to exceed the speed limit as the 

unpredictability or bad driving of human drivers will not be an issue. 
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Question 42 
We seek views on whether it would ever be acceptable for a highly automated 
vehicle to be programed to “edge through” pedestrians, so that a pedestrian who 
does not move faces some chance of being injured. If so, what could be done to 
ensure that this is done only in appropriate circumstances? 

 

63. The vehicle should enter into a minimal risk condition and hand over to the 

user-in-charge. 

 


