
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Mark Cartwright 

 

What is the name of your organisation? 

 

Centaur Consulting Ltd 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

It is likely that the contexts and parameters of self-driving will be complex and 

dynamic for a long time, and in particular there may be circumstances in which 

the vehicle does not "know" that it is authorised to drive itself. 



Part of the test that SoS uses to determine whether a vhicle is specifically 

authorised not to require a user-in-charge may be sufficient evidence that the 

vehicle can always accurately determine its authority, capability and safety to 

drive itself. 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The issue of confirmed receipt of control is critical, to avoid gaps in responsibility. 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

This is a slightly leading (and ambigous) question. Is it the "risk of accident" that 

is "caused" by the AD system, or the "accident" that is "caused" and the user is 

mitigating "the risk" of it (eg its seriousness or whom it affects)? In either case, 

clearly the AD is responsible for problems it has "caused", that being implicit in 

the ascription of causality. 

I think the test here has to be one for the courts, assisted by expert witness 

statements, much as in the case of fault in other accidents. Tests could include: 

did the user have sufficient time to avoid the accident? Did the user take the 

correct/reasonable decisions to avoid and/or minimise the impact? Perhaps the 

overarching question is: could a responsible human driver have left the vehicle 

in the situation (speed, orienatation etc with respect to other road suers) that it 

was in at the point the user is deemed to have taken control (whether explicitly 

confirmed or not)? 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

I am not convinced.  The predicate "in charge" suggests, to me, immediate control and 

responsibility. The term "user" is ambiguous - a passenger is a user. 

Unfortunately language is slippery and there is no obvious solution, although a well 

chosen name would eventually be expected to gain the appropriate meaning in practice 

(as has happened with "driver" or course). Something that suggests oversight would be 



good, though words like "supervisor", "governor", "director" and indeed "overseer" 

sound clumsy. 

Consideration too should be given to the concept the multiple vehicle occupants, or 

even external parties, could take control of some or all driving functions. A label needs 

to be found for these parties, and to distinguish the person with primary legal 

responsbility from those with secondary powers. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Other 

 

I am concerned about the adverb. Subjectivity is surely a tricky principle for law. 

I think it is appropriate for a criminal offence to be investigated when a user-in-charge 

fails to act to prevent a serious injury that is CLEARLY imminent AND the vehicle is 

CLEARLY unable to respond to. Even here, though, the situation is complex. 

It is not appropriate (or safe) to incentivise the user-in-charge to take control over all 

dangerous conditions (for example, if a vehicle suddently pulls in front, the AD should 

brake quicker and more efectively than the human, and wild steering may make the 

accident worse. The users-in-charge should not be crimialised for inaction, therefore, 

even though there is a clear "risk". 

It is essential that at all times it is clear who is responsible, the vehicle or the user-in-

charge, and unless there has been a proper handback, it is probably safer not to 

criminalise. It's a litle akin to saying: should a taxi passenger be criminally responsible 

for not taking action if he believes the driver to be unable to respond to an unsafe 

situation? 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

I am not sure I understand the question. Is it "what evidence would need to be provided 

before a vehicle was authorised to operate without a user-in-charge"? I think this will 

change over time, as systems evolve and real world experience obtains. 

In some ways the handover problem, and associated issues related to divided 

responsibility, make it easier to handle full AD systems (ie without a user-in-charge) 

than the alternative: clearly if the vehicle has taken responsibility, then it is the vehicle 

provider (howsoever defined) who is responsibile for the vehicle's actions. 



For practical purposes, full AD will be easiest to achieve safely (and to justify) where 

the roadways is segregated and protected, especially if the vehicle (or a class of related 

vehicles) has unique use. An example might be a guided busway, particularly if fenced; 

another example would be a campus shuttle service (cf the Ultra pods at Heathrow, 

mining vehicles, shunting in railway yards, or the DLR).       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

However, there are many complexities in this, including (obviously) what evidence to 

seek and how this coud be acquired, how to handle vehicle variants, what 

circumstances could lead to revocation, and how to address vehicles with external 

control components (for example, reliant on remote management/monitoring centres or 

dependent on data from infrastructure systems). 

I would not expect this to be the default.  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

Clearly the driver needs to be instantly ready to take control, which means he should 

not be permitted to do any secondary activities that are no acceptable while driving. 

Moreover he should always be watching the road and aware of the posiotions of the 

vehicle's controls (eg what gear is currently engaged). 

The principle of Level 3 may be hands-off, but in practice the driver is still driving in 

every sense but one. It's really just a souped up version of cruise control, and it would 

not be acceptable (I believe) to allow drivers with CC to start using their mobiles, for 

example. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 



Answer as for previous question. International authorisation does not change 

this, and indeed UK should argue for this in the scope fo any Vienna Convention 

review. 

 

(2) if so, what should those activities be? 

 

None that a driver of a non-AD vehicle would be permitted to undertake (as 

above).  

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Any (legal) person directly responsible for an AD implementation, even in a single 

vehicle, therefore has a duty to assure its safety. With the best will in the world, 

self-certification of a complex software system is bound to be limited in 

effectiveness, and at least bears the risk of (a) less thorough or less honourable 

providers rushing to capture a lucrative market, especially in the early stages of 

AD, and (b) unsafe variation in the match between user expectation and system 

performance (the recent issues with Uber and Tesla being case studies). 

A new assurance scheme could never be perfect, of course, but would enable a 

degree of levelling of the playing field and harmonisation of user issues. 

Caveat: it may be acceptable not to require independent assurance in vehicles 

designed only for specific limited circumstances, such as professional racing 

circuits. Here, speed of innovation is critical, the general public is not at risk, 

drivers are more aware of and willing to take safety risks, and the resource 

available to the designers is greater. 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Further, there should be a range of criminal offences relating to providing for sale 

or use, or knowingly operating, an unauthorised AD system. Of course this 



requires a clear definition of what constitutes an AD system, and a clear definition 

of what constitutes authorisation. 

Exclusions may apply, as in the answer to the previous question. 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Generally no: I see no case where this could be justified on in respect of specific 

vehicles for use of public roads. 

Powers to grant limited and temporary orders would be appropriate in some 

restricted circumstances, for example research vehicles or vehicles operating in 

contexts where public risks are limited. In this case a dossier explaining the 

limited circumstances should be provided by the applicant and evaluated, and 

become part of the order if given. 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

I think this is essential, otherwise there is a prima facie lacuna in responsibility. 

Presumably in most cases the ADSE would be the vehicle manufacturer, and it should 

be stated that this is the default for the avoidance of doubt, but the duty and role could 

conceivably be obliged by the OEM on a Tier 1 supplier (or even below), or could be 

assigned to a fleet operator/maintainer. 

While aftermarket fits are currently not the focus of attention, this is also a plausible 

context. 

Inter alia, this should help ensure that systems are kept, as far as possible, tamperproof 

and cybersecure.       

 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

I have no clear views on this. For low-level AD, involving limited systems - say, adaptive 

cruise control plus lanekeeping - accreditation of developer systems may be sufficient; 

for higher level AD, and certainly Levels 4 and 5, third party testing should be required. 

But there is a grey area in the middle which (as so much of this debate) may well need 

to change over time, whatever the starting position. 



 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

Local agencies generally do not have the technical skills to evaluate AD, and should 

not take (or be given the power to take) the liability of a vehicle provided by a third party. 

It is possible that a local agency may contribute to a dossier for a special order, by 

explaining the infrastructure provision that will be made available and how the public 

will be protected in the operation of AD vehicles, in the context of a research project, 

pilot or trial. The LA would not thereby become the ADSE but should be held 

accountable if it failed to deliver the promised infrastructure (including in the event of an 

accident), exactly as it is currently responsible for faulty traffic signals. 

However the question seems to focus more on a different issue, namely: how could the 

agency's operation best facilitate LA policies and opportunities? The answer here is 

presumably for the licences granted by the agency to come with a schedule, a little like 

licences for human drivers, with permissions such as "licensed for use on a dedicated 

lane which may not be segregated from general traffic" (only worded better!). 

Presumably the number of licence classes would need to be kept relatively small to 

avoid confusion among vehicle buyers and users. 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

The agency should be answerable for its authorisations, so not proof against a case 

made that it negligently granted authorisation following an accident, for instance. 

However the primary responsibility in operation should lie with the ADSE. 

Consumer information should of course not be misleading, but this should not require 

intervention by the safety agency. Other dangerous goods are available to the public 

and do not require this (electrical tools, chainsaws, corrosive chemicals, etc). 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

No, see above. However it would be appropriate for the agency to assist DVSA in 

considering any necessary changes to MoT tests that AD might make necessary. It will 



also need to remain informed about consumer marketing activities and market 

developments for its own use, ie so the authorisation process can be improved and in 

considering any revocations. 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

Other 

 

Not applicable, given the answers given. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

In the context of specific vehicles and specialist licences to drive them, yes, this could 

well be necessary. For certain categories of driver, too - for example, drivers of 

emergency service vehicles - it would be essential, especially if they are expected to 

breach normal road rules where appropriate in a blue light situation. 

For general drivers, additional training would also be required, especially regarding the 

handover of control to and from the AD system. If it is not possible or practical, then it 

can be argued that the system is too complex to go into open operation. 

These factors should be included in the licencing regime. 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

I do not understand why insurer incentives have a role in driver training. Of course they 

have the opportunity to offer discounts to vehicle users based on their circumstances, 

but I do not believe that this can act to directly drive a robust training regime. 

If there is a serious user capability issue, ie beyond standard driver training, then there 

may need to be a supplementary driver certification regime. The vehicle licence classes 

awarded by the agency will need to be consistent with the driver certification. Where 

special training is required by the ADSE, he should be obliged to provide it and 

certificate the approved drivers (and this should be a licence condition on him); 



otherwise, user groups may choose to implement additional training on a voluntary 

basis. 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

The first point of investigation should clearly be the police. This will obviously be the 

case until it is known that the accident involved an AD vehicle anyway. Beyond that, 

there is a good case for a specialist agency, either within the police service or as a 

separate road AIB. The consultation document correctly identifies the high level of 

technical skill that will be needed, even to identify suitable expert witness support. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

See above. 

Since the context includes public road vehicle users, and since there is a much greater 

chance to incidental impacts on the public realm (for example in a town centre), the 

local police will very likely need to retain a strong role even during the technical 

investigation. This is unlike the case in rail and the great majority of air and maritime 

accidents, which involve only certified drivers/pilots, and where the general police role 

is often limited to establishing and maintaining a protective cordon. 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

This is fully explained and justified in the consultation document. The agency will 

not want to issue licences to vehicle that are less safe than is deemed acceptable, 

and will need to consider future authorisation processes and the possibility of 

revocation on a continuing basis. 

If it does not do this, it would itself be at risk of claims of criminal negligence. 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 



- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

Yes, monitor advanced driver assistance system accident rates 

 

The reasoning is the same as above. 

The agency needs a clear policy, possibly underpinned by statute, on what 

constitutes an acceptable safety tolerance. 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

First and foremost, the AD systems may be driving in circumstances which are 

not comparable with the human driving population. Effort will need to go into 

establishing appropriate benchmarks. For instance, an AD system limited to 

motorway driving should be compared to motorway accident statistics, not 

general driving statistics. 

Ascription of fault is often cited as a complexity (ie one should only count 

incidents where the AD vehicle is demonstrably culpable), but I believe this is 

spurious. If an AD vehicle behaves in such a way as to increase the likelihood of 

a human driver causing an accident, that is a de facto unsafe behaviour. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

I am not qualified to answer this question. 

 

CHAPTER 6: CIVIL LIABILITY 

 

Is there a need for further review? 

 

Consultation Question 17 (Paragraphs 6.13 - 6.59): 

 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas:  

 

(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

I suspect so, but would not claim to have thought about all possibilities. 

 

(2) Do you agree that the issue of causation can be left to the courts, or is there 

a need for guidance on the meaning of causation in section 2?   



 

[Respondents chose from the following options:  

- Leave to courts;  

- Need for guidance;  

- Other.] 

 

Need for guidance 

 

The issue of ascription of cause can be difficult to assess impartially when (as 

will often be the case with AD) it is not a simple choice between comparable 

entities (eg which of two people is culpable). While I agree with the consultation 

document that courts should have ultimate discretion, there will be difficult areas 

where guidance is helpful. For instance, suppose a driver claims that the vehicle 

software made it difficult to gain control of the steering wheel in sufficient time to 

avert an accident, or to take the action he chose to minimise the impact (whether 

it did or not); how could cause be "divided" between the two, and what kinds of 

evidence might be reasonable for this? 

Guidance need not be indicative, but could simply be exploratory - that is, an 

outline of some complicating issues that could arise, for the court to consider. 

 

(3) Do any potential problems arise from the need to retain data to deal with 

insurance claims? If so: 

(a) to make a claim against an automated vehicle’s insurer, should the injured 

person be required to notify the police or the insurer about the alleged 

incident within a set period, so that data can be preserved?  

(b) how long should that period be? 

 

The design and implementation of data retention systems needs to be carefully 

considered so that they provide the evidence necessary for civil actions (including 

insurance claims as well as legal matters) while fulfilling obligations on data 

protection. this may itself need a layer of regulation. 

I have no views on the subsidiary questions. 

 

Civil liability of manufacturers and retailers: Implications 

 

Consultation Question 18 (Paragraphs 6.61 - 6.116): 

 

Is there a need to review the way in which product liability under the Consumer 

Protection Act 1987 applies to defective software installed into automated vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

This issue should be addressed by the insistence on an ADSE, who then is deemed to 

have control over what software is updated and how (even if the update is undertaken 

by, and at the discretion of, a third party). In this case, the vehicle is defective if it is 

supplied with defective (updated) software, and the ADSE is culpable. The ADSE 

should of course then have recourse to other aspects of civil law, such as breach of 

contract, against the software provider. 



In the event of a significant failure, for example one causing death, I would expect the 

software provider also to be liable to other accusations, including corporate 

manslaughter, but obviously this is not the focus of the CPA. 

 

Consultation Question 19 (Paragraphs 6.61 - 6.116): 

 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation? 

 

It is important to distinguish the sale of a product (which may comprise the car 

hardware) from the sale of a service (the licence to use the software to drive the car). I 

am not a lawyer so cannot comment on how well these are already distinguished in law, 

but would expect product issues to be already sufficient addressed within the law 

concerning retail (ie as it applies currently to car vendors) and service issues to be 

already sufficiently covered within the law concerning service provision (for instance, as 

it applies to taxi drivers or bus operators). 

 
CHAPTER 7: CRIMINAL LIABILITY 

 

Offences incompatible with automated driving 

 

Consultation Question 20 (Paragraphs 7.5 - 7.11): 

 

We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system. 

 

[Respondents chose from the following options: 

- Yes, amend regulation 107 in this way; 

- No, do not amend regulation 107 in this way;  

- Other.]  

 

Yes, amend regulation 107 in this way 

 

Regarding Regulation 104, it seems appropriate prima facie to amend the regulation to 

say "no person or system shall drive the vehicle without..." 

 

Consultation Question 21 (Paragraphs 7.5 - 7.11): 

 

Do other offences need amendment because they are incompatible with automated 

driving?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

I am not competent to answer this question. 



 

Offences relating to the way a vehicle is driven 

Consultation Question 22 (Paragraphs 7.14 - 7.19): 

 

Do you agree that where a vehicle is: 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged;  

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes, although the human user should be liable for a criminal offence in he takes action 

which affects the behaviour of the automated driving system in such a way as to cause 

an offence (for instance by taking partial control of a vehicle in an unsafe way). 

For instance, if the user wrenches the steering wheel to point at pedestrians, but then 

lets the system revert to automated riving, in such a way that the automated driving 

system cannot safely avert an incident, the human user should be criminally culpable. 

 

Consultation Question 23 (Paragraph 7.21): 

 

Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, 

the requirement to take reasonable steps to avoid an accident, where the user-in-charge 

is subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 

3.57)).  

 

In principle yes, and the analysis in the consultation paper seems sensible and 

appropriate. 

This might be tricky to formulate though, for instance in relation to the level of 

understanding that the user can be reasonably expected to have of the specific 

automated vehicle under his supervision. 

 

Consultation Question 24 (Paragraphs 7.23 - 7.35): 

Do you agree that: 

 

(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

A registered keeper might not know whether the vehicle was in AD mode, if he 

was not present (or even if he was). This should be amended to "should be 

required to state if the vehicle is capable of driving itself and (if so)..." 



Perhaps vehicle registration information would be sufficient to determine the 

vehicle capability, although this might not always be the case (for example with 

aftermarket upgrades) - which raises a separate question about maintaining 

registration records. 

 

(2) where the problem appears to lie with the automated driving system (ADS) 

the police should refer the matter to the regulatory authority for investigation? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Yes, although clearly this should not interrupt or interfere with the remaining 

police duties to investigate potential offences. 

 

(3) where the ADS has acted in a way which would be a criminal offence if done 

by a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Again, this should not exclude police action, for example to bring a case of 

corporate manslaughter using the evidence of the regulatory authority. 

 

(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

In the event of restrictions on approval, what would be the impact on other owners 

of similar vehicle models? Presumably they would have to be notified that they 

could no longer use the vehicles as sold, which could be difficult for example in 

the case of a disabled person reliant on the AD functionality. 

Indeed what would count as "similar"? Presumably this would have to be the 

judgment of the regulatory authority. 

 

Responsibilities of “users-in-charge”  

 

Consultation Question 25 (Paragraphs 7.37 - 7.45): 

 

Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-

charge, it should be a criminal offence for the person able to operate the controls (“the 

user-in-charge”): 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 



(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits?      

 

[Answers chosen from list of options above:] 

 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits. 

 

The user-in-charge should always be a fit and proper person to drive a vehicle of the 

type they are in charge of, throughout their guardianship of the vehicle. 

It might even be appropriate to require *more* stringent requirements on a user in 

charge, given the new challenges of handover (specific certified training, lower blood 

alcohol limits, length of holding a full licence etc). 

 

Consultation Question 26 (Paragraphs 7.37 - 7.45): 

 

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls. 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

But it should be a criminal offence to set the vehicle in motion under such 

circumstances. For example, a very drunk person is bundled into a vehicle by his slightly 

less drunk mates, who set it to drive him home but do not enter and are not carried in 

the vehicle. It seems unfair to penalise the passenger (who may be unconscious 

throughout). 

 

Responsibilities for other offences 

 

Consultation Question 27 (Paragraphs 7.48 - 7.65): 

 

Do you agree that legislation should be amended to clarify that users-in-charge: 

(1) Are “users” for the purposes of insurance and roadworthiness offences; and 

(2) Are responsible for removing vehicles that are stopped in prohibited places, and 

would commit a criminal offence if they fail to do so? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

As for a driver (who may not be the registered keeper). 



I am not clear on how the law would treat a driver who had been falsely assured by the 

keeper that the vehicle was roadworthy or was insured for him to drive it. 

 

Consultation Question 28 (Paragraphs 7.59 - 7.61): 

 

We seek views on whether the offences of driving in a prohibited place should be 

extended to those who set the controls and thus require an automated vehicle to 

undertake the route. 

 

Yes, provided they can be shown to have "required" the route. In most cases an 

automated vehicle would be expected, given a destination, to find and adopt a lawful 

route. 

There should also perhaps be an offence of the user in charge failing to prevent a 

vehicle driving in a prohibited place - although his primary role will be driving safety, and 

it might be regarded as a lesser offence if he was not responsible for the route choice. 

 

Obligations that pose challenges for automated driving systems 

 

Consultation Question 29 (Paragraphs 7.71 - 7.88): 

 

Do you agree that legislation should be amended to state that the user-in-charge is 

responsible for: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints? 

 

[Answers chosen from list of options above:] 

 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

Complying with directions may be slightly complicated, since that the user may 

in some cases need to take instant control at the point of identifying that directions 

are being given (ie there is no graceful handover). 

 

Consultation Question 30 (Paragraphs 7.71 - 7.88): 

 

In the absence of a user-in-charge, we welcome views on how the following duties might 

be complied with: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

If there is no user in charge then the vehicle needs to be provided with 

mechanisms to assure compliance as far as possible. 

There is a question over whether, or in what circumstances, certain classes of 

passenger (eg unaccompanied children or vulnerable adults) should be permitted 

to use ADs without a human carer. Without such restriction, there may be safety 

impacts, either on the operational function of the vehicle (for example, use of 



restraints) or in road context (for example, safe alighting in the event of an 

accident on a busy road). 

1) Automated notification of an accident is possible, provided that the vehicle can 

detect an accident has occurred. Sensors (such as accelerometers and 

thermometers) and associated software should be able to determine situations 

which are consistent with most types of accident; cf the eCall programme. This 

should be for the ADSE to justify at the time of seeking certification. 

2) Complying with directions is much harder but cannot be sidestepped, at least 

for a Level 5 vehicle. A police of traffic officer should not need particular 

equipment to give "electronic directions", although some common cases might 

be supportable in this way. I cannot think of a practical solution other than 

evaluation of the vehicle in a test setting as part of its certification. But the 

technical and operational challenges are huge. 

In a Level 4 context the situation might be sidestepped, if the vehicle were only 

authorised to travel in "protected" places or along fixed routes where such 

directions could either be removed completely, or subject to much simpler 

technologies (such as remotely controlled forced stops). 

3) Again, it should be the responsibility of the ADSE to justify that this is covered, 

using tools such as in-vehicle CCTV and combined seat/seatbelt sensors (ie if 

there is pressure on a seat, the seatbelt should be docked while the vehicle is 

moving). 

 

Consultation Question 31 (Paragraphs 7.71 - 7.88): 

 

We seek views on whether there is a need to reform the law in these areas as part of 

this review. 

 

I believe it is premature to consider this issue. When the regulatory authority has 

sufficient case information on certification challenges, perhaps the question could be 

revisited with more specific proposals and better evidence. 

 

Aggravated offences 

 

Consultation Question 32 (Paragraphs 7.92 - 7.123): 

 

We seek views on whether there should be a new offence of causing death or serious 

injury by wrongful interference with vehicles, roads or traffic equipment, contrary to 

section 22A of the Road Traffic Act 1988, where the chain of causation involves an 

automated vehicle. 

 

[Respondents chose from the following options: 

- Yes, new offence; 

- No, no new offence; 

- Other.] 

 

Other 

 

I am ambivalent. I see no real need to discriminate in law between persons injured of 

killed in the context of AVs, versus those so affected solely with other vehicles. However 



if the law is regarded as unclear as it stands, there is merit in ensuring any new offence 

is phrased in such a way as to include relevant aspects specific to AVs. 

 

Consultation Question 33 (Paragraphs 7.113 - 7.123): 

 

We seek views on whether the Law Commissions should review the possibility of one 

or more new corporate offences, where wrongs by a developer of automated driving 

systems result in death or serious injury. 

 

[Respondents chose from the following options: 

- Yes, review new corporate offences; 

- No, do not review new corporate offences; 

- Other.] 

 

Yes, review new corporate offences 

 

Such offences should not be limited to the context of AD - although the potential for 

using a broader based law (for example to prosecute tobacco or alcohol companies, or 

food providers whose products contain allergens) needs to be carefully considered. 

Clearly it should be of the essence that the product should be used "as intended" or "as 

sold" (it is not reasonable to claim a knife manufacturer is culpable if his products are 

used in a stabbing). It should also be the case that the user was aware of reasonable 

associated risks (as could be argued for vehicles generally, or indeed fags and booze). 

Getting the penalty proportionate to the culpability may be very tricky. 

 
CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 

 

Consultation Question 34 (Paragraphs 8.1 - 8.58): 

 

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

 

(1) Are any new criminal offences required to cover interference with automated 

vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

I am not competent to answer this question. 

 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting the 

law, so as to clearly label offences of interfering with automated vehicles? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

I am not competent to answer this question. However I struggle to see why AVs 

should be regarded as uniquely requiring a specific definition of interference 



offences, in contradistinction to (a) non-automated vehicles or (b) automated 

non-vehicles (such as medical equipment, or indeed traffic control units). 

 

Tampering with vehicles 

 

Consultation Question 35 (Paragraphs 8.28 - 8.31): 

 

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause. Is it 

necessary to clarify that “other mechanism” includes sensors? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

I would have thought that "mechanism" self-evidently includes any aspect of a vehicle 

that is directly involved in the vehicle's behaviour, so certainly would include sensors 

involved in AD. However clarity is always good, so if this is felt to be unclear at present, 

then yes, such explanation would be a good idea. 

 

Unauthorised vehicle taking 

 

Consultation Question 36 (Paragraphs 8.32 - 8.39): 

 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a 

person. This contrasts with the law in Scotland, where the offence of taking and driving 

away without consent applies to any motor vehicle. Should section 12 of the Theft Act 

1968 be extended to any motor vehicle, even those without driving seats?  

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

The relevant issues may well already be covered (or to be covered) under other 

provisions, such as theft, computer misuse, or (new/revised) user-in-charge offences. 

Again, though, if this is felt to be simplest approach for clarity, probably a good idea. 

             

Causing danger to road users 

 

Consultation Question 37 (Paragraphs 8.6 - 8.12): 

 

In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad 

range of interference with vehicles or traffic signs in a way which is obviously 

dangerous. In Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing 

anything a road, or inscribing or affixing something on a traffic sign. However, it does 

not cover interfering with other vehicles or moving traffic signs, even if this would raise 

safety concerns. Should section 22A of the Road Traffic Act 1988 be extended to 

Scotland? 

 

[Respondents chose from the following options: Yes; No; Other.] 



 

Yes 

 

This seems like an unfortunate lacuna in Scottish law. 

 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

 

Consultation Question 38 (Paragraphs 9.6 - 9.27): 

 

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

The onus is on developers, in my view, to ask questions which are answerable in law. 

Current "ethical" issues in AD (like the trolley problem analogues) are codeable but not 

obviously amenable to simple legislation. 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

[Answers chosen from list of options above:] 

 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances. 

 

An AV should not, by its programming, be prevented from mounting the kerb (or 

travelling on other surfaces which are not adopted roads). This is not just for 

these safety reasons and not just for traffic flow, but to do its job. For example 

cars often frequently (and legally) need to park on roadside verges or grassy 

spaces. Certainly the challenge of routing is non-trivial (for instance, in field 

driving to park for a festival) but safe driving is entirely possible. 

"Shared spaces", cycle lanes, bus lanes, solid lane division lines, and other non-

distinguished (ie at grade) surfaces are also relevant here. There is de facto a 

complex of circumstances in which a reasonable driver would use these in order 

to be safe and maximise progress. 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37): 

 



We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.    

 

The case given in the consultation (child in road, empty pavement) is an obvious reason 

for this approach to be regarded as inappropriate under most circumstances. However 

it might be reasonable for some vehicles - for example a mobility scooter or milk float 

only capable of very low speeds.  

 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

I am agnostic on this. It might be accounted unreasonable to penalise an AV for 

behaviour that would not be penalised with a human driver; however a "corporate" 

system might be expected to show a higher degree of road responsibility. It might be 

said that an AV that behaves in a way that human drivers generally do not could disrupt 

flow and potentially even raise safety concerns; but some drivers already drive very 

cautiously. 

If there is a genuine safety issue, it seems sensible to permit. Clearly the case is better 

when it is the road that changes behaviour rather than the vehicle (either because a 

lower-speed-limit sign has been reached, or because a dynamic speed limit has been 

changed). 

Otherwise perhaps this is one for the regulatory authority to monitor, starting with the 

position that AVs are black boxes and the enforcement regime has not changed. That 

is, if specific "speeding" behaviours are, over time, deemed inappropriate, they are then 

promulgated as proscribed under the revised certification regime.     

 

Edging through pedestrians 

 

Consultation Question 42 (Paragraphs 9.49 - 9.55): 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

This is very difficult. A human driver might start edging but might later resort to verbal 

remonstrance or other non-automatable measures. 

There are four cases that I can immediately see. 

1) Weight of pedestrian traffic, as across a busy zebra crossing. Generally vehicles and 

pedestrians will contrive a fair balance here through courtesy, and a bit of "nudging" 

won't cause problems and would not need to be sustained for too long. However, there 

is no obvious limit on the patience needed in the vehicle and it is hard to see how this 

can be reduced to algorithmic form. 

2) Deliberate but idle blocking - "having a laugh". The numbers of pedestrians involved 

are likely to be small, and they will probably give up the game as dull at some point. 



Nevertheless, they may persist and may (for instance if drunk) be susceptible to erratic 

behaviour and injury. 

3) Deliberate and malicious blocking. Examples include picket lines (typically lawful) or 

carjackings (obviously not lawful). The response in the first case would normally be 

patience, negotiation, and either permission to proceed or backing away and rerouting. 

The response in the second case might have to be a dangerous manoeuvre to preserve 

occupant safety, bearing in mind that the occupant might be vulnerable. 

4) Involuntary blocking: people who cannot move (for example victims of an accident 

ahead, or perhaps just a single person who has collapsed in the road). Clearly nudging 

is worse than useless in this context and the correct approach is to call for help, although 

detecting this circumstance might be tricky (and it may not be distinguishable from some 

cases of Type 3, such as protests). 

In cases 2) or 3) offences may be charged against the pedestrians, and the vehicle 

could helpfully gather evidence through its sensorium. 

Clearly this issue is easier if there is a user in charge: the vehicle could hand over when 

it became clear that it was unable to proceed under automation. A fully-automated 

vehicle could have more problems. 

There may be a case for a significant exception in the case of fixed-route vehicles, 

especially in protected roadways (such as an automated guided bus). Dropping back to 

slow speed operation (say, under 2mph), rather than stopping, might be safe and 

appropriate - although the system would need to be very carefully designed to prevent 

pedestrians being trapped. 

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Perhaps on an occasional and non-obligatory basis it would be sensible, perhaps with 

an associated review fee. 

System training is essentially a production issue. What clearly needs regulatory 

oversight is the process of testing for certification, inter alia to test for (deliberate or 

accidental) bias towards "passing the test" regardless of future road behaviour. Some 

of this might be data based but mostly it will be testing and evaluating road scenarios. 

Incidentally the concept of training data is really relevant to learning systems. The big 

challenge about these is that - unless frozen at some point, which is entirely possible - 

they change their behaviour over time in response to additional stimuli. This has led to 

some unfortunate behaviour in other (but less dangerous) contexts, such as chatbots 

being "trained" to be racist and insulting through their interaction with humans. A poorly 

engineered AV might, even if trained on "good" data, evolve towards highly aggressive 

behaviour in the real world. 



 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

While it is difficult to be entirely mechanical about it, this would then provide a framework 

for query (including in a court setting) about how they want about fulfilling those ethical 

positions, or preventing their being subverted (if appropriate to the case). 

 

Consultation Question 45 (Paragraphs 9.76 - 9.88): 

 

What other information should be made available?   

 

No additional comments.   

 

Future work and next steps 

 

Consultation Question 46 (Paragraphs 9.91 - 9.93): 

 

Is there any other issue within our terms of reference which we should be considering 

in the course of this review?  

 

The question has been raised as to whether highways authorities should have statutory 

duties to implement facilities or services which admit, support, or render safe and 

effective the use of AVs (of particular kinds). The flip side of this is whether there are 

new aspects of negligence or inappropriate behaviour that could lead to a highways 

authority being deemed to have acted unlawfully, in light of the fact that AVs were 

operating lawfully on their networks. 

 


