
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Andy Thornley 

 

What is the name of your organisation? 

 

British Insurance Brokers' Association (BIBA) 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

BIBA agree that only vehicles that have been specifically authorised should be 

able to travel in automated mode without a User In Charge (UIC), who holds the 

appropriate driving licence. It is important to note that manufacturers are under 



commercial pressures to deliver automated vehicles to the market as quickly as 

possible; however, this should not be at the expense of safety. The insurance 

industry has observed a rush to deliver Level 3 automation which has, in our view, 

led to a situation where drivers wrongly assume they can take their hands off the 

wheel or eyes off the road – allegedly leading to accidents. In our view, Level 3 

vehicles should have been bypassed. It is therefore important that the Law 

Commission and appropriate certification bodies learn from this experience when 

certifying vehicles who can operate without a UIC and not be pressured into 

allowing vehicles on the road where technology is not yet up to the required 

standard. 

  

A)    BIBA agree, the UIC must be qualified with a full driving licence for the class 

of vehicle travelling in and be in a fit state to take control (i.e. Not under the 

influence of drugs/alcohol/sleep deprived etc. 

B)     Agree, the UIC would not be considered a driver under civil and criminal law 

whilst the automated system is in charge. The caveat to this is that the UIC must 

not be able to override/modify the instruction to the vehicle to, for example, travel 

above the speed limit, mount the kerb, park in prohibited areas unless in extreme 

situations. If this is not the case, there is a risk of the law being broken and 

increased risks without an individual being culpable for those actions. 

C)     Agree, the UIC would assume the responsibilities of a driver as soon as 

they confirm they are taking over the controls. In order to confirm awareness of 

the responsibility and to avoid confusion or deceit after an incident, it has been 

suggested by BIBA members that a UIC should log in to the vehicle systems 

using a Credit Card-style driving licence or similar. 

  

If the UIC takes control to mitigate the risk of an accident caused by automated 

driving system, for the purposes of liability, the vehicle should be considered to 

be in automated mode. The caveat to this is there needs to be an objective 

definition of ‘accident caused by the automated driving system’ to avoid a 

potential loophole in the law. Current road safety law is considered by many to 

be deficient with regards to careless driving vs dangerous driving with definitions 

of ‘falling below’ or ‘falling far below’ the standard of a careful and competent 

driver not being tight enough. It would be remiss to not introduce a definition 

which is tight enough to avoid a loophole, but flexible enough to allow for 

legitimate scenarios. We therefore propose a definition of accident caused by the 

automated driving system as being “an event which is likely to result in a collision 

where action is needed to prevent or mitigate the effect of a collision”. 

The manufacturer / software provider could argue after the fact that the 

intervention of the UIC caused an accident that the AV would have avoided. The 

data kept by the vehicle MUST be able to record the circumstances and timing of 

any transition of control. 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 



[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See above 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See above 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

We believe that the title User In Charge (UIC) does indeed convey the intended 

meaning, so long as a definition includes the point made in Q1/2/a regarding the 

requirement for an approximate driving licence for that class of vehicle. 

As per the response to question 1, in a scenario where two occupants decide to split 

the UIC duties between them during the journey following a stop, it is important to be 

sure who the UIC is. Technology in these vehicles can and should provide for that to be 

recorded. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Yes, it should be a criminal offence 

 

We believe it should be a criminal offence for a UIC to take charge of a vehicle, who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk, but a reasonable threshold to prosecution could be in place, ensuring sufficient 

evidence and mitigating circumstances must be taken into account. This is because if 

a user reasonably believes that a vehicle would take action, or the vehicle could take 

action in less time that it would for a human to, then prosecution would not in our view 

be warranted. 



However; if the user is reckless or willfully negligent to the risk posed and can feasibly 

take action, there should be an option for the Crown Prosecution Service to pursue a 

prosecution if they believe in the merits of bringing a case. 

We strongly support the proposal that prosecution should be considered in the event of 

reckless or willful neglect only. The insurance industry and authorities investigating the 

circumstances of a collision will heavily rely on the vehicles substantial data for the truth. 

In contrast, other external evidence, however damning, is unlikely to be conclusive 

proof. 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

As stated in the consultation paper, many of the benefits of Automated Vehicles are 

delivered when there is no UIC present. These include better utilisation of road space 

other than for the storage of cars. 

  

Before this can happen however, the technology needs to be proven and dependable 

in all weathers and conditions. It may be the case that vehicles are restricted from 

certain environments until they can be shown to be reliably safe without a UIC being 

present – a graduated approach. 

  

Urban environments contain many unpredictable parameters including pedestrians, 

pets, cyclists, other vehicles and individuals who may seek to step out in the road to 

cross because they know, or think, the vehicle will stop. Manufacturers must be able to 

demonstrate that vehicles can operate reliably in these environments and in all 

weathers before they are allowed to operate in them without a UIC. 

We believe that one of the biggest challenges that fully automated vehicles face is the 

period of time and space that they will share the road with other vehicles in human 

control.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

We agree that powers should be made available to approve automated vehicles to 

operate without a user in charge, where technology has previously been approved and 

proven to be safe.  



 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

A UIC should be permitted to undertake secondary activities only where there is both 

visual and audible warnings that the vehicle is in 100% control of itself and where the 

technology has been tested and approved for those conditions and environments with 

a high degree of reliability. The vehicle should also be able to safely navigate away from 

danger if no action is taken by the UIC, for example, navigating to a safe place at the 

roadside and stopping.  If, for example, the UIC was unable to respond in time due to 

their secondary activities, e.g. sleeping. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

This is a major concern.  In conditionally automated situations, drivers must be 

able to re-take control quickly; however, it is likely that even if prohibited, UICs 

could engage in other activities such as reading/ using a mobile handheld device 

etc, as boredom and inattentiveness is likely to set in during the journey, for 

example, on motorways for several hours. Further, level 3 vehicles encourage 

people to test its capabilities and some accidents involving level 3 vehicles 

appear to have arisen when the driver has assumed that the vehicle will take 

action and it has not. 

  

Therefore, we have significant concerns that conditional automation, i.e. level 3 

vehicles, present a real issue with regards to safety and our preference would be 

for this level of automation to be considered ‘driver assistance’ – both in a civil 

and criminal legal sense. 

  

If level 3 vehicles can operate safely in full autonomous mode only in certain 

conditions, for example in platoon on a motorway, then the UIC may, in our 

opinion, undertake other activities in this environment only and they may not be 

considered merely ‘driver assistance’. 

In supporting the position that a gradual arrival of automated vehicles is the 

preferable path, and having considered that Level 3 automated vehicles could be 

a source of numerous different conflicts, we should recognise that they already 

being used on the UK’s roads. 



If a company is encouraged to buy vehicles with the best safety features for their 

fleet, we should also recognise that they will be attracted by a vehicle that will (in 

controlled circumstances) allow an employee to work, for example to use email 

etc, when that employee might otherwise spend time navigating the vehicle in 

slow moving or congested traffic.    

  

The UIC must be in a fit state to take the vehicle at handover, therefore, the user 

cannot be under the influence of drink/drugs and cannot be asleep. Further, if 

any entertainment screens such as video/TV are on whilst the vehicle is in a 

conditionally automated role, they must be disabled, preferably by the vehicle 

rather than the user, to ensure that when handover takes place, the user is not 

distracted. 

 

(2) if so, what should those activities be? 

 

See above  

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

We agree that a new safety assurance programme be established to authorise 

automated driving systems which are installed. This should be more prescriptive 

that the current SAE J3016 ‘Six levels of automation’, with a dynamic list for the 

vehicle that captures automated capabilities when added or removed to it. There 

should not be a de minimis applied to this as these features are safety critical and 

from our sector’s point of view, help insurers to properly understand the risk being 

underwritten. A dynamic list also captures any changes that might happen as a 

result of hardware/software changes that are made. 

  

Unauthorised automated driving systems should be prohibited to ensure proper 

standards are maintained and to protect UICs as well as members of the public, 

with the definition expanded to include unauthorised modifications to automated 

driving systems, including (but not limited to) removal of speed limiters. 

There may also be situations where a Level 3 vehicle is transformed into a Level 

4 vehicle by subsequent approved software or retrofitted hardware modifications. 

Due to the complexity of this task it is essential it is performed by one controlling 



body. It should be considered that the full impact of a software update must be 

demonstrated by the manufacturer and approved ahead of release to ensure 

safety. 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See above 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See above 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Yes, we agree that every automated driving system should be backed by an entity which 

takes responsibility for the safety of the system.       

 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

We have chosen to answer questions 10, 11 and 12 together. 

The fundamental issue at the heart of automated vehicles is safety. Recent scandals 

facing the car industry have included manipulating third-party tests to comply with 

emissions targets and to improve perceived efficiencies. This was allegedly achieved 

by running the vehicles in circumstances that did not reflect real-world scenarios. 

  

It is essential that this cannot be allowed to happen with regards to automated vehicle 

safety. 

  



Any third-party testing that is permitted must tightly define the scenarios to replicate 

real-world conditions as much as possible. 

The system should go through an accredited test similar to Euro NCAP/ type approval 

as currently exists. 

  

Input from and engagement with local agencies or authorities will be an important 

element to ensuring that this does indeed replicate real-world scenarios and conditions. 

  

We believe that the new safety assurance scheme to authorise automated driving 

systems should also take into account regulating consumer and marketing materials, 

market surveillance, roadworthy tests, as well as authorising new automated driving 

systems. This should also have a role in ongoing safety testing new software or new 

hardware may contain bugs which are safety critical. 

  

Regulating consumer and marketing materials ensures that appropriate advice is given 

to drivers or people using automated vehicles and the benefits or not overstated. This 

is particularly relevant for level 3 automated vehicles were some driver into action may 

be needed whilst the vehicle is in motion. 

Whilst data is not the direct concern of this paper, it remains a fundamental that 

automated vehicle manufacturers will not be able to withhold or sell the data from 

relevant insurers/brokers. 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

See above 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

See answer to Q10. 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 



[Answers chosen from list of options above:] 

 

(1) regulating consumer and marketing materials. 

(2) market surveillance. 

(3) roadworthiness tests. 

 

See answer to Q10 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

Yes, extend to advanced driver assistance systems 

 

See answer to Q10. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

There is a need to provide drivers with additional training where new responsibilities 

may be required. This would include stages such as handover and conditional 

automated driving where a driver would need to be aware of the action that they take in 

order for the vehicle to continue to travel safely. This could be on a voluntary basis, but 

it should not be presumed that this will be incentivised by insurance. Insurance is in 

place to ensure that should the worst happen, a driver or owner would be put back in 

the position they were before, rather than as a conduit enact act wider social policy. 

Whilst insurance is indeed risk based, and discounts may be applied, insurance should 

not be seen as an automatic route to ensure this. It is unreasonable for an insurer to 

concede premium in recognition of what is essentially, vehicle competence. Prevention 

of an incident and suitable training on ADAS must be the priority. 

From a standards perspective, it is obviously in the interests of safety for these controls 

to be as simple to understand as possible. 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 



 

See answer above. 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

Investigating how accidents have occurred is a crucial part of insurance and settling 

liability. It is vital that any data which has the potential to shed light on this is shared 

with the insurance industry, in order to establish negligence and improve safety and 

without barrier to ensure that liability is properly attributed. If there are significant 

barriers to accessing this data put in the way, it could be much more difficult to 

determine liability and what has caused an accident. Also, it should be considered if this 

information is sent over the air to a hub so that it can be recovered in the event of a total 

loss by fire. 

  

An accident investigation branch could investigate accidents where injuries have been 

caused which involve automated vehicles, but the definition of high-profile accidents 

must be determined. This may include where there has been loss of life or serious or 

life changing injuries. The accident rates with automated vehicles compared to vehicles 

with human drivers is expected to be lower, therefore any accident investigation branch 

should not be overloaded with cases in our opinion. 

  

This expertise could also be shared with police forces where appropriate for purposes 

such as accident investigation. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

See answer above 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

We agree that the new safety agency should indeed monitor the accident rate of 

highly automated vehicles which drive themselves compared with human drivers. 

If there are any trends developing with regards to the number of accidents or 

causation of those accidents it would be beneficial to identify these as early as 



possible. The comparison between automated vehicles and those with human 

drivers would therefore be able to prove that the technology was indeed working, 

especially as there is likely to be scepticism of these. Technology is at least in 

the interim. For the same reasons we would agree there is also a need to monitor 

the accident rates of advanced driver systems in comparison with both human 

drivers and fully automated vehicles 

As mentioned in previous answers, the advances in ADS could lead to 

undesirable behaviours in the driving public, including ignorance of, over 

estimation or over reliance upon them, so it must be ensured that common 

failings are recognised early and the law has both the power and flexibility to 

address these. 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

Yes, monitor advanced driver assistance system accident rates 

 

See answer above 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

There may be some challenges in the comparison of accident rates of automated 

driving systems compared to those with human drivers. One anomaly could be 

accidents caused by a low sun on the horizon temporarily blinding a driver 

compared to an automated system that uses a mixture of radar and lidar.  The 

accident rate of the human driver may look worse in comparison as radar and 

lidar would not necessarily be affected by this phenomenon. Ultimately however 

there needs to be a measure to evaluate how much safer automated vehicles 

may be in comparison to human drivers. That demonstrates a need for this data 

despite what may be some initial challenges to presenting the data. 

  

Police forces are now using laser scanners to map road traffic accident scenes 

which gives a clearer picture than ever before of what happened. Automated 

vehicles will give us even more data points so we can see the velocity and 

trajectory of vehicles in real time and determine how an accident happened. It is 

important that all parties have access to this data in individual incidents so liability 

and causation can be determined. 

It is important that a common data standard is applied with regards to automated 

vehicles and we would encourage dialogue with partners across the spectrum, 



including insurance industry partners involved in standards such as Thatcham 

and Polaris. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

See answer above 

 

CHAPTER 6: CIVIL LIABILITY 

 

Is there a need for further review? 

 

Consultation Question 17 (Paragraphs 6.13 - 6.59): 

 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas:  

 

(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

Product liability should indeed be clarified so that its scope explicitly covers 

software via over the air updates and hardware. This is both pertinent not only 

for automated vehicles, but many new technologies that rely on software and 

software updates to perform critical functions. Where new systems that 

incorporate machine learning, artificial intelligence etc, these play an increasingly 

significant part in the application and decision-making processes. 

As we may see a greater number of claims made against vehicle manufacturers 

than ever before, the indemnity limits in the Products Liability market will be 

required to cope with Road Traffic Act conditions and requirements, such as 

unlimited third party liability. 

BIBA would appreciate further discussion with the Law Commission on product 

liability cover such as claims made/occurring, damage sustained etc. 

In terms of the courts deciding causation, we would recommend a speedy 

resolution to these cases as insurers reserve for claims and where liability is 

disputed for a long time, this causes the industry problems in understanding their 

financial exposures and liabilities with regards to those claims. Guidance on 

causation, will certainly help in determining this without relying on case law etc. 

With regards to determining causation and therefore liability, a requirement to 

notify the police and insurer within a set period should be considered so data can 

be preserved and presented to the insurer and broker (where there is one). 

Currently, one can bring a claim for personal injury within a three year limit and 

property damage within a six year limit. Data retention would need to operate 

within existing legal frameworks such as this and the Data Protection Act 2018 – 

as well as cover current limitation periods. As data storage becomes larger and 

more cost effective, there are fewer logistical reasons why data cannot be stored 

for longer periods. 

 



(2) Do you agree that the issue of causation can be left to the courts, or is there 

a need for guidance on the meaning of causation in section 2?   

 

[Respondents chose from the following options:  

- Leave to courts;  

- Need for guidance;  

- Other.] 

 

Need for guidance 

 

See answer above 

 

(3) Do any potential problems arise from the need to retain data to deal with 

insurance claims? If so: 

(a) to make a claim against an automated vehicle’s insurer, should the injured 

person be required to notify the police or the insurer about the alleged 

incident within a set period, so that data can be preserved?  

(b) how long should that period be? 

 

See answer above 

 

Civil liability of manufacturers and retailers: Implications 

 

Consultation Question 18 (Paragraphs 6.61 - 6.116): 

 

Is there a need to review the way in which product liability under the Consumer 

Protection Act 1987 applies to defective software installed into automated vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

See answer above. 

 

Consultation Question 19 (Paragraphs 6.61 - 6.116): 

 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation? 

 

See answer above. 

 
CHAPTER 7: CRIMINAL LIABILITY 

 

Offences incompatible with automated driving 

 

Consultation Question 20 (Paragraphs 7.5 - 7.11): 

 

We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system. 



 

[Respondents chose from the following options: 

- Yes, amend regulation 107 in this way; 

- No, do not amend regulation 107 in this way;  

- Other.]  

 

Yes, amend regulation 107 in this way 

 

We believe that where existing law prevents authorised automated vehicle use this 

should be amended as when the law was originally drafted, automated vehicles were 

not envisaged to be part of the vehicle park. 

  

Other than those laws and traffic offences already highlighted in the automated vehicle 

consultation, we are not aware of any other road traffic laws or other regulation/law 

which prevents automated vehicles from operating on the UK’s roads. 

Section 107 of the Construction and Use regulations does not cater for full automated 

vehicles, whereas Section 104 still makes perfect sense in the context of level 3 & 4 

vehicles. 

 

Consultation Question 21 (Paragraphs 7.5 - 7.11): 

 

Do other offences need amendment because they are incompatible with automated 

driving?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

We are not aware of any other offences that need modifying. 

 

Offences relating to the way a vehicle is driven 

Consultation Question 22 (Paragraphs 7.14 - 7.19): 

 

Do you agree that where a vehicle is: 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged;  

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

We agree that where a vehicle is listed as capable of driving itself under section 1 of 

the automated and electrical vehicles act 2018 and why it has an automated driving 

system correctly engaged the law should provide that the human user is not a driver 

for the purposes of criminal offences arising from the dynamic driving task. To clarify 

this is only where the vehicle is fully autonomous, and not where a handover or 

conditional automation may be in place. 



 

Consultation Question 23 (Paragraph 7.21): 

 

Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, 

the requirement to take reasonable steps to avoid an accident, where the user-in-charge 

is subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 

3.57)).  

 

As we have described in previous answers, we believe that if a user in charge is reckless 

or deliberate in not taking control of a vehicle where they are able to in order to prevent 

an accident, the Crown Prosecution Service should have the option to pursue criminal 

charges as a result. 

 

Consultation Question 24 (Paragraphs 7.23 - 7.35): 

Do you agree that: 

 

(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

We believe that the registered keeper who receives a notice of intended 

prosecution should be required to state if the vehicle was driving itself at the time 

and it should be mandatory to be provided data from the vehicle to the police. 

  

Where the vehicle and/or software is determined to be at fault, there should be a 

pre-defined protocol for the police to refer the incident to an appropriate 

regulatory body for investigation. This ensures that if there are fundamental or 

widespread issues with a particular technology or software, these can be 

investigated and rectified. 

Where the automated driving system has acted in a way which would be a 

criminal offence if done by human, the regulatory authority should be able to 

apply a range of regulatory sanctions the entity behind that autonomous driving 

system. Further if any authorised changes to an automated driving system have 

been installed, the person or company responsible for this should also potentially 

be liable for sanction. 

 

(2) where the problem appears to lie with the automated driving system (ADS) 

the police should refer the matter to the regulatory authority for investigation? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See answer above 

 



(3) where the ADS has acted in a way which would be a criminal offence if done 

by a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See answer above 

 

(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

See answer above 

 

Responsibilities of “users-in-charge”  

 

Consultation Question 25 (Paragraphs 7.37 - 7.45): 

 

Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-

charge, it should be a criminal offence for the person able to operate the controls (“the 

user-in-charge”): 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits?      

 

[Answers chosen from list of options above:] 

 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits. 

 

We agreed that where a vehicle is listed as only safe to drive itself with a user in charge 

it should be a criminal offence for the person able to operate the controls not to hold a 

driving license for that particular class of vehicle, to be disqualified from driving, to have 

eyesight which fails to comply with the prescribed requirements for driving, to hold a 

driving licence where the application included a declaration regarding having a disability 



which the driver need to be false, to be unfit through drink or drugs, or to drive that 

vehicle without insurance. 

 

Consultation Question 26 (Paragraphs 7.37 - 7.45): 

 

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls. 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Where a vehicle is listed only as safe to drive itself with a user in charge, we agree it 

should be a criminal offence to be carried in the vehicle if there is no person able to 

operate the controls. 

 

Responsibilities for other offences 

 

Consultation Question 27 (Paragraphs 7.48 - 7.65): 

 

Do you agree that legislation should be amended to clarify that users-in-charge: 

(1) Are “users” for the purposes of insurance and roadworthiness offences; and 

(2) Are responsible for removing vehicles that are stopped in prohibited places, and 

would commit a criminal offence if they fail to do so? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

We agree that legislation should be amended to clarify that users in charge are users 

for the purposes of insurance and roadworthiness offences (where they may not have 

to take control of the vehicle) and users are responsible for removing vehicles that are 

stopped in prohibited places – where it is inappropriate to do so, and would commit a 

criminal offence if they failed to move the vehicle. A degree of flexibility should be 

allowed for however for extraordinary circumstances. 

In the scenario reference earlier in this response, where a journey is split between more 

than one UIC, who should be responsible for the roadworthiness issue and be 

prosecuted for it this would need to be clarified prior to legislation being implemented. 

The suggestion that UICs should be “logged “on to the vehicle via their driving 

licence/similar and that insurance issues should be determined in advance by logging 

an insurer access code into the vehicle. 

 

Consultation Question 28 (Paragraphs 7.59 - 7.61): 

 

We seek views on whether the offences of driving in a prohibited place should be 

extended to those who set the controls and thus require an automated vehicle to 

undertake the route. 

 



In order not to create a loophole in the law with regards to driving in a prohibited place, 

the same law should apply to standard as well as automated vehicles and those that 

set the controls should be responsible for the actions of the vehicle 

 

Obligations that pose challenges for automated driving systems 

 

Consultation Question 29 (Paragraphs 7.71 - 7.88): 

 

Do you agree that legislation should be amended to state that the user-in-charge is 

responsible for: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints? 

 

[Answers chosen from list of options above:] 

 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

We agree that the law is amended so that the UIC is responsible for duties 

following an accident, complying with the directions of a police officer and 

ensuring children wear appropriate restraints in the vehicle. 

 

Consultation Question 30 (Paragraphs 7.71 - 7.88): 

 

In the absence of a user-in-charge, we welcome views on how the following duties might 

be complied with: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

In the absence of a UIC for duties following an accident, complying with the 

directions of a police officer should be the responsibility of those that set the 

controls, i.e. the manufacturer and software provider.  

It is also worthy of note that, for example after a serious accident on a motorway, 

the police may redirect traffic to turn around and drive back up the carriageway 

in the opposite direction – once they have closed the road to allow this to be done 

safely. The rules of the system must allow for flexibility such as this and other 

directions that might contravene road laws or rules. In terms of ensuring that 

children use appropriate restraints in the vehicle, only children of an appropriate 

age should be allowed to ride alone in the absence of a UIC. 

 

Consultation Question 31 (Paragraphs 7.71 - 7.88): 

 

We seek views on whether there is a need to reform the law in these areas as part of 

this review. 

 

We would suggest that the law does not currently cater for the issues raised above and 

would need to be reviewed. 



 

Aggravated offences 

 

Consultation Question 32 (Paragraphs 7.92 - 7.123): 

 

We seek views on whether there should be a new offence of causing death or serious 

injury by wrongful interference with vehicles, roads or traffic equipment, contrary to 

section 22A of the Road Traffic Act 1988, where the chain of causation involves an 

automated vehicle. 

 

[Respondents chose from the following options: 

- Yes, new offence; 

- No, no new offence; 

- Other.] 

 

Yes, new offence 

 

To ensure parity with the current law, there should be offences of causing death/serious 

injury by wrongful interreference with vehicles roads or traffic equipment contrary to 

Section 22A of the Road Traffic Act 1998, where the causation involves an automated 

vehicle. 

However, vehicles that require the need for road lines/signs may also struggle in 

adverse weather, for example snow, and the ability for these vehicles to operate should 

be considered before they are allowed on UK roads outside of a testing environment.  

Existing law could also be reviewed with regards to causing death/serious injury by 

careless/dangerous driving to ensure it fully takes in to account where a UIC may be 

operating, or potentially operating the vehicle. 

 

Consultation Question 33 (Paragraphs 7.113 - 7.123): 

 

We seek views on whether the Law Commissions should review the possibility of one 

or more new corporate offences, where wrongs by a developer of automated driving 

systems result in death or serious injury. 

 

[Respondents chose from the following options: 

- Yes, review new corporate offences; 

- No, do not review new corporate offences; 

- Other.] 

 

Yes, review new corporate offences 

 

We agree that the Law Commission should consider corporate offences with regards to 

wrongs by a software developer/manufacturer that result in serious injury and death. 

This would ensure that where there have been reckless or deliberate actions that result 

in loss of life or serious injury, the CPS is able to respond with appropriate charges. 

This is pertinent for both automated vehicles as well as other technologies that have 

automation in them and the potential to cause harm. 

A review of Product regulations with scope to encompass this kind of behaviour and 

offences should only be amended if this is not the case. 

 



CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 

 

Consultation Question 34 (Paragraphs 8.1 - 8.58): 

 

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

 

(1) Are any new criminal offences required to cover interference with automated 

vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We cannot think of any further offences to those listed in the consultation 

document that might need scope expanding to ensure a fit with automated 

vehicles. If possible however, it would be a valuable exercise to re-enact law to 

make specific reference to the type of offences that might be committed with 

automated vehicles to ensure where there is grounds for prosecution, the law is 

able to respond appropriately and with clarity. 

We should keep under review potential new criminal offences when the 

capabilities of the technology, including the infrastructure, are currently not fully 

understood, and may still be under development. We consider it necessary to call 

for a clear focus on genuine safety issues as opposed to revenue raising 

measures levied against minor offences. Once again, we suggest that the 

existing frameworks should be allowed to prove their continued merit or 

otherwise, especially in the envisaged gradual transition. 

 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting the 

law, so as to clearly label offences of interfering with automated vehicles? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

See answer above 

 

Tampering with vehicles 

 

Consultation Question 35 (Paragraphs 8.28 - 8.31): 

 

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause. Is it 

necessary to clarify that “other mechanism” includes sensors? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 



We believe that it is in the public interest to clarify Section 25 of the Road Traffic Act to 

specify tampering with sensors rather than relying on mechanism as there is no 

mechanical element to the operation. 

It has been suggested by BIBA member that the relevant section could be amended to 

read “the brakes or other systems critical to the safe function of the vehicle”. 

 

Unauthorised vehicle taking 

 

Consultation Question 36 (Paragraphs 8.32 - 8.39): 

 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a 

person. This contrasts with the law in Scotland, where the offence of taking and driving 

away without consent applies to any motor vehicle. Should section 12 of the Theft Act 

1968 be extended to any motor vehicle, even those without driving seats?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

We agree that Section 12 of the Theft Act 1968 should be amended to theft of any motor 

vehicle regardless of whether it has an occupant or not, meaning if someone was to 

steal an automated vehicle without being present, they could be pursued under criminal 

law. This would also then achieve parity in law with Scotland. 

We invite the commission to consider the manufacturer’s obligation to build into the 

automated vehicle systems that will allow it to function only in the correct hands. 

             

Causing danger to road users 

 

Consultation Question 37 (Paragraphs 8.6 - 8.12): 

 

In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad 

range of interference with vehicles or traffic signs in a way which is obviously 

dangerous. In Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing 

anything a road, or inscribing or affixing something on a traffic sign. However, it does 

not cover interfering with other vehicles or moving traffic signs, even if this would raise 

safety concerns. Should section 22A of the Road Traffic Act 1988 be extended to 

Scotland? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

We believe that Section 100 of the Roads (Scotland) Act 1984 should indeed be 

amended to include in scope interreference with all potential signs and signals that an 

automated vehicle may need in order to function. 

However, we suggest that the automated vehicle must be capable of operating safely 

in the event of minor cosmetic vandalism. 



 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

 

Consultation Question 38 (Paragraphs 9.6 - 9.27): 

 

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

We have no experience in the regulation of software development and so have chosen 

not to comment on this question. 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

[Answers chosen from list of options above:] 

 

(2) to allow emergency vehicles to pass; 

(4) in any other circumstances. 

 

Automated vehicles should only be allowed to mount the footway in 

circumstances regarding access where, for example, a driveway entrance is 

present over a footpath or to allow emergency vehicles to pass. 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.    

 

See answer above.  

 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 



Speed is one of the biggest contributory factors to road traffic accidents in the UK, as it 

reduces effective decision-making time prior to a collision. The speed limit is indeed a 

limit and not a target. 

We do not believe that automated vehicles should be allowed to exceed the speed limit.     

 

Edging through pedestrians 

 

Consultation Question 42 (Paragraphs 9.49 - 9.55): 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

Where there are shared space roads, such as Exhibition Road in West London, it may 

be necessary for highly automated (level 4 and 5) vehicles to edge through pedestrians, 

but only with a low maximum speed limit. 

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

One of the flaws with artificial intelligence is it can sometimes reflect bias in the data 

inputted. It would be prudent to review the datasets used to train these systems as well 

as the behaviours the vehicles demonstrate on the road. 

 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

We believe that transparency of ethics policies of developers would be welcomed by 

our sector and the wider public to build trust in the systems. 

 

Consultation Question 45 (Paragraphs 9.76 - 9.88): 

 

What other information should be made available?   



 

Other data that could be made available should include data from the vehicle before a 

collision so as to determine the events leading up to that collision, as without it, it would 

be much more difficult for insurance to operate in this space.   

 

Future work and next steps 

 

Consultation Question 46 (Paragraphs 9.91 - 9.93): 

 

Is there any other issue within our terms of reference which we should be considering 

in the course of this review?  

 

We believe this consultation has been thorough and other than access to data and data 

standards (which do not form part of the Law Commission’s remit), we are happy at the 

scope of this document in what is a challenging subject. 

We believe that our responses demonstrate that manufacturers must be obliged to 

implement the kind of safety, vetting and control measures that must be available at this 

level of technology and not allow  these to be provided them as “optional extras” 

available at additional cost. 

We applaud the emphasis in the dangers of adaptive technology, ask the Commission 

to keep software updates right at the front of their deliberations and consider that if 

infrastructure changes are worth the expense, they can help segregate automated 

vehicles and human controlled vehicles wherever possible. 

We wish to end our response to once again highlight the absolute need for FCA 

registered Insurance Intermediaries (brokers) and insurers relative to a claim to be given 

unhindered access to data which can help determine the cause and liability of a 

collision. 

 


