
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Marcus Wachtmeister 

 

What is the name of your organisation? 

 

BMW Group UK 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Agree: The default position (unless specifically authorised by the Secretary of 

State at a higher level of autonomy) should be that there is a User-in-Charge 

(UIC) in a position to operate the controls. 



 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

a) we agree. 

b) whilst the person may not be a driver for the purposes of civil and criminal law 

while certain levels of ADS are engaged, they may still  be a UIC and should not 

escape appropriate level of responsibility for the position they are in. For 

example, we would expect them to have responsibility to respond without undue 

delay and appropriately to the vehicle’s warning systems. 

c) we agree but not that example given in (3) below is a valid exception. 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Disagree 

 

Disagree: In summary if the UIC takes control of the vehicle, the UIC is the driver 

again. Situations such as the one described above would need to be analysed 

on a case-by-case basis. The relevant vehicle data will allow detailed analysis. 

In general, UIC’s are responsible if they override the automated driving system.  

Depending on the facts, mitigation may be appropriate but UIC interference with 

the automated driving system would need to be demonstrably required due to 

failings of the automated driving system. If the automated driving system is 

executing a safety emergency manoeuvre and the driver is overruling this 

manoeuvre, the UIC is responsible if an accident is caused by his/her 

intervention. 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

We agree, however we suggest that the term ‘user-in-charge’ needs to be a defined 

term in relevant legislation and clarified in official guidance. We note ‘human fallback’ is 

used at question 7, however we believe this term to be much the same as a “user-in-

charge”. For the purposes of this consultation we have taken this UIC term literally (the 

human behind or near to the steering wheel and controls and able without undue delay 

to take charge of the vehicle to mitigate accidents). We believe clarification of exactly 



what is included within the definition of UIC is required in the legislation and official 

guidance. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Yes, it should be a criminal offence 

 

Yes: The position of the UIC should carry certain, defined, responsibilities. Deliberate 

non-compliance with which, should be a criminal offence.  Where the UIC is aware of 

serious risk of injury and fails to intervene (when the level of autonomy requires the UIC 

to be in charge to mitigate risk of a serious accident), the UIC should be criminally liable. 

Warning systems which the UIC repeatedly ignores may be one consideration as to the 

point at which this criminal liability may be triggered. 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

Driverless (Level 4)-cars are currently under test on public roads (with a supervisor / 

safety driver) in different countries. In the future there will be vehicles without a safety 

driver present in the car, but a constellation without a “user-in-charge” (as discussed 

earlier) is not currently foreseeable. In the distant future, possibly an operating company 

can fulfil this role.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Agree: It would be beneficial for these powers to exist in the legislation and guidance to 

be given on the requirements that must be satisfied in order for an autonomous vehicle 

to be authorised to operate without a user-in-charge (Level 4 and above). Prior to actual 

authorization being given, consideration should be given not only to the vehicle itself 

but other factors – for example the different infrastructure on the road network that may 



be required. Such powers of authorization should be contained in primary legislation 

rather from secondary legislation give the range of interests and issues to be addressed.  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

When the automated driving mode is activated, certain secondary activities should be 

allowed as described in the “intended use” as defined by the car manufacturer.   

In general, secondary activities should be permitted when SAE Level 3 or Level 4 

automation is safely engaged and the driver becomes a user-in-charge. For Levels 3 

and 4 with an on-board user-in-charge, these activities should be consistent with the 

prescribed use specific to the level of automation. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes: A conditionally automated driving system (Level 3) carries the expectation 

that the human driver will respond appropriately to a request to intervene.  

Subject to this obligation to intervene the “fall back” may undertake other activities 

consistent with the obligation to respond without undue delay to the ADS warning 

system requesting the fall back resume the position of ‘driver’. Clarity on the 

difference, if any, between the “fall back” and “user-in-charge” is required. 

Even in conditionally automated driving systems, the system must be designed 

to handle the time critical events.  Therefore, the human driver has enough time 

for the safe takeover of the driving task. Hence, they can stop their activities, 

orient in the actual traffic situation and safely continue with manual driving. 

 

(2) if so, what should those activities be? 

 

The permitted secondary activities should be those that are supported by the 

ADS and consistent with the prescribed use by the vehicle manufacturer specific 

to the level of automation. 

It is undesirable to have a UK-specific set of permitted secondary activities. 

Rather than a prescribed list of activities which risks being non-exhaustive and 

becoming outdated we suggest any legislation in this area refer to the “fall back” 

only undertaking activities which (i) do not restrict his/her ability to respond to any 

warning system command without undue delay; (ii) are undertaken in a 



position/seat which is sufficiently close to the vehicle’s controls. We would 

welcome a harmonized view on this, decided at the UNECE Working Party level.  

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Other:  

a) A modification of registered cars to “self-driving cars” is technically 

unrealistic as the modifications necessary for a safe system would be too 

extensive (e.g. braking and steering systems) and would have an effect on the 

performance on the previously homologated systems.  

b) Safety assurance for small fleet of cars should be comparable to that 

for a large fleet, nonetheless existing homologation processes for small series 

should be maintained for agile development. 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Agree 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Agree: The long term goal should be to enable the current authorities for the type 

approval of automated vehicles for construction and use regulations in the 

existing processes.  Due to the rapid evolution of the technology, special vehicles 

orders will be needed to bridge the gap until every applicable regulation has been 

updated. 



 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Agree: BMW Group is taking significant steps to generate proof of the safety of the 

system before it is released.  Of course there is still some responsibility placed on the 

driver and the owner for the vehicle during use, maintenance, etc.  The communication 

of this responsibility is detailed in the “intended use” defined by the ADSE.       

 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

As automated driving systems bring massive increases in complexity with them, the 

industry proposes a multiple pillar approach for type approval (including simulation, 

system safety audit, test track and real world test drive).  As in today’s approvals, the 

audit and testing are executed by certified technical services. 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

An inter-European test drive for type approval is not feasible. As part of the type 

approval audit the ADSE shall provide evidence to the technical service and the singular 

type approval authority that all relevant local conditions are taken into account by the 

system. This type approval authority then issues a national type approval, which is 

mutually recognized through all EU Member states and other countries that recognize 

UN-ECE regulations. After Brexit, the UK should adopt forthcoming EU rules on CAVs. 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 



Other 

 

Other: As covered by the European whole vehicle type approval directive, the existing 

authorities are empowered to perform market surveillance.  This should be adequate 

for automated driving systems as well. 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

BMW Group does not envisage this to be a new organization, with the responsibilities 

for items 1 – 3 (inclusive) covered by existing authorities. 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

No, do not extend to advanced driver assistance systems 

 

No: Today’s responsibilities work very well. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

No: The safety of the system cannot be dependent on additional training. Through large 

efforts by BMW Group, the systems are designed so that their safe use is intuitive and 

communicated to the driver through the use of the system. Optional training could be 

offered to maximize comfort, e.g. within today’s driver trainings. 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes 



 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

As is common in the phase where new technology comes to the market, the technology 

is subject to special interest until the technology is commonplace.  This is also true for 

automated driving systems, and especially applies to accidents involving those 

systems. Therefore we would expect detailed investigations of any accident during this 

introduction phase and believe it would be executed in the most effective way by 

cooperation between authorities and ADSE experts. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Other: Detailed analysis and data collection of accident data currently takes place 

for conventional systems.  The current systems in place can be enabled to cover 

situations involving automated driving systems. 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

Other 

 

Other: Due to the current privacy and data collection laws, this evaluation is 

difficult.  Manufacturers of safe systems will have completed a prospective 

analysis to predict the safety of the system before release. As in the answer to 

question 15(1) the current processes could be enabled to generate this 

information. 



 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

We do not foresee any significant challenges in comparing accident rates of 

vehicles driven with an ADS to those involving vehicles driven by a human driver. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 

 

Only minor extensions are required (accident in automated mode: yes/no). 

 

CHAPTER 6: CIVIL LIABILITY 

 

Is there a need for further review? 

 

Consultation Question 17 (Paragraphs 6.13 - 6.59): 

 

We seek views on whether there is a need for further guidance or clarification on Part 

1 of Automated and Electric Vehicles Act 2018 in the following areas:  

 

(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

No: We believe section 3 (1) of the Automated and Electric Vehicle Act 2018 (the 

“2018 Act”) would be clearer with the deletion marked below.  

3. Contributory Negligence etc. 

(1) Where –  

(a) An insurer or vehicle owner is liable under section 2 to a person (“the 

injured party”) in respect of an accident, and 

(b) The accident, or the damage resulting from it, was to any extent caused 

by the injured part, 

The amount of the liability is subject to whatever reduction under the Law Reform 

(Contributory Negligence) Act 1945 would apply to a claim in respect of the 

accident brought by the injured party against a person other than the insurer or 

vehicle owner. 

In our submission the words at the end of section 3. (1) the words “against a 

person other than the insurer or vehicle owner” are not required and add an 

unnecessary and potentially unhelpful restriction on the court that is provided by 

section 1 of the Law Reform (Contributory Negligence) Act 1945.  An extract of 

section 1 of the 1945 Act is set out below for ease of reference with our emphasis 

added. 

1.  Apportionment of liability in case of contributory negligence. 



(1)  Where any person suffers damage as the result partly of his own fault 

and partly of the fault of any other person or persons, a claim in respect of that 

damage shall not be defeated by reason of the fault of the person suffering the 

damage, but the damages recoverable in respect thereof shall be reduced to 

such extent as the court thinks just and equitable having regard to the claimant’s 

share in the responsibility for the damage: 

Provided that—  

(a) this subsection shall not operate to defeat any defence arising under a 

contract; 

(b) where any contract or enactment providing for the limitation of liability 

is applicable to the claim, the amount of damages recoverable by the claimant by 

virtue of this subsection shall not exceed the maximum limit so applicable. 

Section 1 of the 1945 Act refers (where highlighted green) to the fault of “any 

other person or persons”. The deletion above to section 3 (1) of the 2018 Act is 

suggested as the court may find that the vehicle owner (who may be driving the 

vehicle without insurance) is partly at fault for the damage. The wording we 

suggest deleting may preclude account to be taken of such vehicle owner’s 

contributory negligence and should therefore be deleted.   

In addition the words in section 3 (1) of the 2018 Act that are highlighted green 

that refer to “a claim brought by the injured party” seem unnecessarily restrictive. 

Should the Law Reform (Contributory Negligence) Act 1945 not apply to claims 

by the insurer or vehicle owner where the driver of the insured vehicle or the 

vehicle owner were partly at fault for the accident and the resulting damage? In 

our submission, the Law Commission should also consider deletion of the words 

highlighted in green in section 3 (1) of the 2018 Act marked above. 

 

(2) Do you agree that the issue of causation can be left to the courts, or is there 

a need for guidance on the meaning of causation in section 2?   

 

[Respondents chose from the following options:  

- Leave to courts;  

- Need for guidance;  

- Other.] 

 

Need for guidance 

 

Need for Guidance: In principle, an automated driving system performing a 

necessary evasive action should not be treated differently from the perspective 

of causation to a driver performing that same evasive action today. However we 

believe that the court may benefit from some guidance on the issue of causation 

in relation to an accident ‘caused’ by an automated vehicle when driving itself. 

For example autonomous driving systems (ADS) are likely to have multiple layers 

of warning systems to indicate to the user-in-charge when they should resume 

control of the vehicle.  

The guidance to court may include the point at which the user-in-charge, rather 

than the autonomous driving system, is responsible for the operation of the 

vehicle and causing an accident.  

Guidance may also include some instructions on the different hardware and 

software elements commonly seen in any standard autonomous driving system 

and how these elements combine to deliver a safely driven autonomous vehicle. 



In order for the court to know for the purposes of section 4 of the 2018 Act whether 

an accident resulted from an unauthorized software alteration or failure to update 

software, guidance could usefully be given on key hardware, firmware and 

software elements comprised within an ADS system.  

In addition, it would help the court to know how safety critical software updates 

are to be installed and the prior warnings given by the ADS to the user-in-charge 

instructing the UIC to update the software.  We believe input from key industry 

participants such as vehicle OEMs who design ADS may assist the court in 

arriving at correct findings under the 2018 Act. 

 

(3) Do any potential problems arise from the need to retain data to deal with 

insurance claims? If so: 

(a) to make a claim against an automated vehicle’s insurer, should the injured 

person be required to notify the police or the insurer about the alleged 

incident within a set period, so that data can be preserved?  

(b) how long should that period be? 

 

(a)&(b) Existing obligations to notify the police under section 170 of the Road 

Traffic Act 1988 of an accident within 24 hours should remain the standard 

notification obligation. A data retention period of between 3 and 6 months seems 

sensible for incidents of a minor nature. More serious incidents involving personal 

injury or worse should have considerably longer retention periods. For example 

the statute of limitations for personal injury claims (i.e. 3 years). However the 

following factors should be considered as reasons why indefinite retention of 

such data is inadvisable: 

(i) The data is likely to be “personal data” for the purposes of the Data 

Protection Act 2018 and GDPR. To the extent it identifies where an individual is 

located at a specific point in time it may also be sensitive confidential information 

data. Under GDPR the data should be retained for as limited a period as possible. 

(ii) The amount of data an autonomously driven car and all of its electronic 

control units will generate will be very significant. The retention and storage of 

such data will be costly and also at risk of corruption, loss or theft. 

(iii) From a civil liberties and human rights standpoint, owners of 

autonomously driven vehicles will not want data recorded by their vehicle 

retained for long periods of time. 

We also believe industry participants should have alignment on the “minimum 

data set” that must be retained for insurance purposes. This may include for 

example, time and location of accident, whether the ADS system was on or off, 

speed of the vehicle, time when control of the vehicle was handed over by UIC 

to the ADS, basic record of the driver and time since last input action from the 

driver and whether the driver was wearing a seat belt. 

 

Civil liability of manufacturers and retailers: Implications 

 

Consultation Question 18 (Paragraphs 6.61 - 6.116): 

 

Is there a need to review the way in which product liability under the Consumer 

Protection Act 1987 applies to defective software installed into automated vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 



 

No 

 

No: We do not believe it is necessary to review the Consumer Protection Act 1987. The 

vehicle manufacturer is responsible overall product safety (including the safe operation 

of the automated driving system) under the General Product Safety Regulations 2005. 

 

Consultation Question 19 (Paragraphs 6.61 - 6.116): 

 

Do any other issues concerned with the law of product or retailer liability need to be 

addressed to ensure the safe deployment of driving automation? 

 

We do not believe the law of product or retailer liability need to be addressed in this 

regard. We would note that if the Law Commission believes amendment is required in 

this area of product or retailer liability, consideration should be given to the following:  

a) The legal framework for ADS needs to consider how responsibility is shared at 

different points in the ADS supply chain, for example the ADS manufacturer, importer, 

distributor, software vendor, encryption key provider, supplier of the communication 

network over which over the air software updates are provided or cloud storage provider 

hosting the software update.  

b) Justice is not done if changes in the law simply look to the original manufacturer 

of the vehicle as having all responsibility for consumer protection liability. 

 
CHAPTER 7: CRIMINAL LIABILITY 

 

Offences incompatible with automated driving 

 

Consultation Question 20 (Paragraphs 7.5 - 7.11): 

 

We seek views on whether regulation 107 of the Road Vehicles (Construction and Use) 

Regulations 1986 should be amended, to exempt vehicles which are controlled by an 

authorised automated driving system. 

 

[Respondents chose from the following options: 

- Yes, amend regulation 107 in this way; 

- No, do not amend regulation 107 in this way;  

- Other.]  

 

Yes, amend regulation 107 in this way 

 

Yes: Section 107 of the 1986 Regulation may benefit from being amended in a way 

consistent with the amendments to be made to the Automated and Electric Vehicles Act 

2018. For example for autonomous vehicles that are authorized by the Secretary of 

State to operate on the basis of a user-in-charge (i.e. Level 3) then the amendments to 

section 107 should refer to a user-in-charge as well as a person licensed to drive (in the 

event there are differences between the two).  

For vehicles which the Secretary of State authorizes to operate fully autonomously (i.e. 

Level 4) the section107 should refer clearly to this in the exemption. 



 

Consultation Question 21 (Paragraphs 7.5 - 7.11): 

 

Do other offences need amendment because they are incompatible with automated 

driving?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes: We believe a full review of Road Traffic Act legislation, regulation and codes would 

benefit from being reviewed to ensure they capture the “user in charge” concept (in 

addition to the “person” who is the “driver”). An example to illustrate the suggested 

changes to other offences required is given by the marked suggested amendment to 

section 1 of the Road Traffic Act 1991 underlined below.  

Section 1. Causing death by dangerous driving 

1. A person who causes the death of another person by driving a mechanically propelled 

vehicle dangerously on a road or other private place is guilty of an offence. 

1 A. A person who is the user in charge of an autonomously driven vehicle that causes 

the death of another person by allowing that vehicle to continue to be driven 

autonomously whilst recklessly disregarding the autonomous driving system’s warning 

that the user in charge resume control as the driver of the vehicle shall be guilty of an 

offence.  

In summary, relevant sections of the legislation, regulations and codes must refer to the 

user in charge (or appropriate term for human in control of the autonomous vehicle) be 

guilty of an offence by “allowing” the vehicle to continue to be driven autonomously 

when either objectively or subjectively in consideration of the prior warning they have 

received they should resume control of the vehicle. 

Examples of legislation to consider amending in this way include:  

- Road Traffic Act 1991 

- Highways Act 1980 

- Road Traffic Regulations Act 1984 

- Road Traffic Offenders Act 1988 

- Road Vehicles (construction and use) Regulatory 1986 

- Traffic Sign Regulations and General Directory  

- Highway Code 

 

Offences relating to the way a vehicle is driven 

Consultation Question 22 (Paragraphs 7.14 - 7.19): 

 

Do you agree that where a vehicle is: 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged;  

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 



 

Yes: We agree. However, as noted in other responses at some point the UIC, after 

receiving a number of advanced warnings, must resume control as driver. In the event 

they fail to do so they should be deemed to be the driver for the purposes of criminal 

offences arising from the dynamic driving task. 

 

Consultation Question 23 (Paragraph 7.21): 

 

Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, 

the requirement to take reasonable steps to avoid an accident, where the user-in-charge 

is subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 

3.57)).  

 

We agree. In addition, clarity should be given through guidance on what a user-in-

charge may do and the expectations of a user-in-charge. Such guidance could explain 

for example, that a user-in-charge must sit in the front seat, be close to the vehicle’s 

control system and should be able to respond to a call for action from the vehicle 

warning system without undue delay. 

UIC may also be criminally liable for failing to furnish/provide Information to identify the 

‘UIC’ of a vehicle (under an amended version of Section 172 of the Road Traffic Act 

1988), where the user of a vehicle is alleged to have committed an offence. 

 

Consultation Question 24 (Paragraphs 7.23 - 7.35): 

Do you agree that: 

 

(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

We agree. The form for Notice of Intended Prosecution (NIP) should be amended 

so the registered keeper may note that the vehicle was being driven 

autonomously at the time.  

The NIP form should also instruct when and how the registered keeper must 

deliver the data from the vehicle that authenticates to a standard recognised in 

the English courts that the vehicle was being driven autonomously at the time of 

the accident. As noted in other answers, we believe a prescribed data set should 

be set by the legislation or in secondary legislation. This would set out the data 

the police need to receive, when and the format in which it is to be sent and where 

it should be sent. 

 

(2) where the problem appears to lie with the automated driving system (ADS) 

the police should refer the matter to the regulatory authority for investigation? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 



Agree 

 

Agree: We believe that a specialist unit that knows the law well in this area, the 

technical issues associated with autonomous driving systems and the associated 

issues to enable successful prosecution under the law would be beneficial. We 

believe this role would naturally fall to the Driver and Vehicle Standards Agency 

(DVSA) who would look to the standards set by the General Product Safety 

Regulations 2005. We believe this would be the most cost effective way to deliver 

consistent prosecution together with the police and the Crown Prosecution 

Service and instill confidence in this area of the law. 

 

(3) where the ADS has acted in a way which would be a criminal offence if done 

by a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

We agree. However we believe a number of clarifications may be needed 

particularly in connection with the reference to “entity behind the ADS” and “range 

of regulatory sanctions”  

(i) There will be many different component suppliers that are “behind the 

ADS”. We understand the Law Commission would want in all likelihood to have 

one “producer” of the ADS as the entity to whom liability should attach. However 

any law should recognize the component parts of the supply chain as it is most 

relevant to how sanctions may most effectively drive improvements in 

autonomous driving systems.  

(ii) The range of regulatory sanctions need to be broad ranging given the 

importance of the interoperability of the different elements comprised within the 

ADS. This is explained more in answer to question 24(4) below. 

 

(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

Other: Whilst we agree with the sanction listed their application should be on the 

basis of the offence committed. We also believe consideration should be given 

to broadening the range of regulatory sanctions. For example to achieve the best 

outcomes for users of autonomous vehicles the regulatory sanctions may benefit 

from focusing on enforcing successful interoperability within ADS software 

ecosystem rather than purely a penalty regime.  

Entities within the ADS system may include;  

(i)  Software vendors for particular parts of the vehicle e.g. sensors, engine 

control units or telematics control units.  

(ii) Hardware vendors which include firmware which is to interoperate with 

different software in the ADS.  



(iii) Encryption tools to protect the security of data generated from different 

parts of the vehicle;  

(iv) Communication modules within the vehicle to transmit over a secure 

link the vehicles data to a third party data storage facility (e.g. cloud provider).  

In order for these entities within the ADS system to successfully work together 

the regulatory sanctions should be broad enough to allow the authorities to 

require; for example:  

(i) Information required for the safety critical elements of the ADS to be 

shared when required by the authorities; 

(ii) Software that is needed for the safe running of the ADS to be licensed 

on a fair, reasonable and non-discriminatory basis by industry participants. 

We believe standardization bodies such as 3GPP in the telecommunications 

industry requiring standard essential patents to be licensed on fair, reasonable 

and non-discriminatory terms would be a useful guide on how the Autonomous 

Driving System industry can successfully evolve. This system allows a clear rule 

set for competing industry participants to cooperate in developing autonomous 

driving systems. 

 

Responsibilities of “users-in-charge”  

 

Consultation Question 25 (Paragraphs 7.37 - 7.45): 

 

Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-

charge, it should be a criminal offence for the person able to operate the controls (“the 

user-in-charge”): 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits?      

 

[Answers chosen from list of options above:] 

 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits. 

 

A UIC should be fit to drive, by the standards which are currently in force in the UK, for 

drivers. 

 

Consultation Question 26 (Paragraphs 7.37 - 7.45): 

 



Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls. 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes: Where a user-in-charge is required, it should be an offence to be carried to a 

vehicle without such a user-in-charge. This question highlights the need for a vehicle, 

which is authorized by the secretary of state under section 1 of the 2018 Act to operate 

fully autonomously (i.e. Level 4), to be clearly marked as such. 

 

Responsibilities for other offences 

 

Consultation Question 27 (Paragraphs 7.48 - 7.65): 

 

Do you agree that legislation should be amended to clarify that users-in-charge: 

(1) Are “users” for the purposes of insurance and roadworthiness offences; and 

(2) Are responsible for removing vehicles that are stopped in prohibited places, and 

would commit a criminal offence if they fail to do so? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

Agree: As stated in our answer to Question 22/23, users should be considered in a 

similar way to drivers and the law should reflect this equivalence through appropriate 

amendment to current legislation. 

 

Consultation Question 28 (Paragraphs 7.59 - 7.61): 

 

We seek views on whether the offences of driving in a prohibited place should be 

extended to those who set the controls and thus require an automated vehicle to 

undertake the route. 

 

We agree. Where a user-in-charge seeks to circumvent such offences through use of 

the ADS the offence should extend to the user-in-charge. 

 

Obligations that pose challenges for automated driving systems 

 

Consultation Question 29 (Paragraphs 7.71 - 7.88): 

 

Do you agree that legislation should be amended to state that the user-in-charge is 

responsible for: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints? 

 

[Answers chosen from list of options above:] 

 



(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

We agree. The user-in-charge shall be responsible for duties following an 

accident, although clarification is needed to distinguish between a user-in-charge 

who is in the vehicle and one who 

is a remote operator. Where the user-in-charge is travelling with children, he/she 

must ensure they wear appropriate restraints. Furthermore, the user-in-charge 

should carry all other responsibilities of a conventional driver such as obtaining 

insurance for the vehicle. 

 

Consultation Question 30 (Paragraphs 7.71 - 7.88): 

 

In the absence of a user-in-charge, we welcome views on how the following duties might 

be complied with: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 

An automated vehicle up to SAE Level 4 must have a user-in-charge, (even if the 

user-in-charge is a remote operator outside the vehicle). It is too early to envisage 

how SAE Level 5 vehicles might operate in relation to points 1-3 above. As we 

progress in research and development, we expect to have a more informed view. 

Ad (1): In the event of an accident and at the expense of privacy, black box data 

(event data recorders (EDRs)) could be utilised for determining liability, 

ownership and event data would be retained by the vehicle. 

 

Consultation Question 31 (Paragraphs 7.71 - 7.88): 

 

We seek views on whether there is a need to reform the law in these areas as part of 

this review. 

 

In short the law in this area will need to be amended for dealing with the matters referred 

to in paragraphs (1), (2) & (3) above. 

 

Aggravated offences 

 

Consultation Question 32 (Paragraphs 7.92 - 7.123): 

 

We seek views on whether there should be a new offence of causing death or serious 

injury by wrongful interference with vehicles, roads or traffic equipment, contrary to 

section 22A of the Road Traffic Act 1988, where the chain of causation involves an 

automated vehicle. 

 

[Respondents chose from the following options: 

- Yes, new offence; 

- No, no new offence; 

- Other.] 

 



Yes, new offence 

 

Yes: Whilst no new offence is required. Section 22A of the Road Traffic Act 1988 may 

benefit from the suggested amendments marked below with underlined text.  

In relation to section 22A (2) we believe it should be amended so it reads as amended 

below (see underlined text added to the statute).  

22A – Causing danger to road-users;  

(1) A person is guilty of an offence if he intentionally and without lawful authority 

or reasonable cause-  

(a) causes anything to be on or over a road, or 

(b) interferes with a motor vehicle, (including an autonomous driving system 

including systems connected remotely to such an autonomous driving system), trailer 

or cycle, or 

(c) interferes (directly or indirectly) with traffic equipment,  

in such circumstances that it would be obvious to a reasonable person that to do so 

would be dangerous.  

We believe other areas of the law should be considered as well as section 22A of the 

Road Traffic Act 1988. In relation to the issue of cybersecurity of autonomous vehicles 

we believe the Law Commission should consider amendments to other legislation such 

as; 

(i) The Computer Misuse Act 1980; 

(ii) Serious Crime Act 2015.  

Amongst other areas of the law connected with the digital economy. 

 

Consultation Question 33 (Paragraphs 7.113 - 7.123): 

 

We seek views on whether the Law Commissions should review the possibility of one 

or more new corporate offences, where wrongs by a developer of automated driving 

systems result in death or serious injury. 

 

[Respondents chose from the following options: 

- Yes, review new corporate offences; 

- No, do not review new corporate offences; 

- Other.] 

 

No, do not review new corporate offences 

 

No: We do not believe introducing a new corporate offence in relation to a software as 

necessary or justified. Equivalent legislation regarding software is not found in 

equivalent statutes in other industries where software is commonly used. Such a new 

offence may hinder the development of autonomous driving systems in the UK as 

developers look to deploy in other more “developer friendly” jurisdictions. Existing 

legislation such as the Corporate Manslaughter and Corporate Homicide Act 2007 and 

General Product Safety Regulations 2005 already provide necessary sanctions. 

As referred to in answer to question 24(3) above, we believe the legislation should 

consider making participants in the ADS ecosystem share information and licensing 

software to industry participants to ensure interoperability particularly for safety critical 

features. 

 



CHAPTER 8: INTERFERING WITH AUTOMATED VEHICLES 

 

Consultation Question 34 (Paragraphs 8.1 - 8.58): 

 

We seek views on whether the criminal law is adequate to deter interference with 

automated vehicles. In particular: 

 

(1) Are any new criminal offences required to cover interference with automated 

vehicles?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes: In order for the public to have trust in autonomous vehicles it is important 

legislation is brought up to date in this area. 

In relation to the risk of a hacker disenabling or interfering with an autonomous 

driving system it is important that relevant legislation is brought up to date, this 

includes;  

(i) The Computer Misuse Act 1980 

(ii) The Serious Crime Act 2015 

(iii) Police and Justice Act 

(iv) The Terrorism Act  

(v) Extradition Act 

(vi) Interception of Communications Act 

(vii) Regulation of Investigatory Powers Act 

 

(2) Even if behaviours are already criminal, are there any advantages to re-enacting the 

law, so as to clearly label offences of interfering with automated vehicles? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes: We believe labelling of offences in this way would be helpful for the courts 

and in order to build public trust in the legal framework protecting these ADS 

systems. 

 

Tampering with vehicles 

 

Consultation Question 35 (Paragraphs 8.28 - 8.31): 

 

Under section 25 of the Road Traffic Act 1988, it is an offence to tamper with a vehicle’s 

brakes “or other mechanism” without lawful authority or reasonable cause. Is it 

necessary to clarify that “other mechanism” includes sensors? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 



Other: We think “other mechanism” in Section 25 of the Road Traffic Act 1988 provides 

for a sufficiently broad construct however may benefit from some clarification in relation 

to software. Some suggested text is added at section 25 (b) below.  

25.  Tampering with motor vehicles. 

If, while a motor vehicle is on a road or on a parking place provided by a local authority, 

a person—  

(a) gets on to the vehicle, or 

(b) tampers with the brake or other part of its mechanism including any software used 

as part of the vehicle’s autonomous driving system, without lawful authority or 

reasonable cause he is guilty of an offence.  

Consultation Question 36: In England and Wales, section 12 of the Theft Act 1968 

covers “joyriding” or taking a conveyance without authority, but does not apply to 

vehicles which cannot carry a person. This contrasts with the law in Scotland, where 

the offence of taking and driving away without consent applies to any motor vehicle. 

Should section 12 of the Theft Act 1968 be extended to any motor vehicle, even those 

without driving seats? 

 

Unauthorised vehicle taking 

 

Consultation Question 36 (Paragraphs 8.32 - 8.39): 

 

In England and Wales, section 12 of the Theft Act 1968 covers “joyriding” or taking a 

conveyance without authority, but does not apply to vehicles which cannot carry a 

person. This contrasts with the law in Scotland, where the offence of taking and driving 

away without consent applies to any motor vehicle. Should section 12 of the Theft Act 

1968 be extended to any motor vehicle, even those without driving seats?  

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes: We believe this clarification would be helpful. 

             

Causing danger to road users 

 

Consultation Question 37 (Paragraphs 8.6 - 8.12): 

 

In England and Wales, section 22A(1) of the Road Traffic Act 1988 covers a broad 

range of interference with vehicles or traffic signs in a way which is obviously 

dangerous. In Scotland, section 100 of the Roads (Scotland) Act 1984 covers depositing 

anything a road, or inscribing or affixing something on a traffic sign. However, it does 

not cover interfering with other vehicles or moving traffic signs, even if this would raise 

safety concerns. Should section 22A of the Road Traffic Act 1988 be extended to 

Scotland? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes: We believe this clarification would be helpful. 



 

CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

Rules and standards 

 

Consultation Question 38 (Paragraphs 9.6 - 9.27): 

 

We seek views on how regulators can best collaborate with developers to create road 

rules which are sufficiently determinate to be formulated in digital code. 

 

We believe that this may benefit new entrants or latecomers more than incumbents who 

have invested huge amounts over the years to develop a refined machine 

understanding and interpretation of road rules. In any event, we believe developers and 

testers should begin with a conservative approach, which causes the ADS to operate 

in a cautious manner and interpret road rules more strictly than typical human drivers. 

 

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

This topic is currently discussed in many different ambits. An internationally 

harmonised solution is needed and we ask the UK to contribute to the discussion 

as well as to adopt an internationally aligned position. 

 

Consultation Question 40 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether it would be acceptable for a highly automated vehicle to be 

programmed never to mount the pavement.    

 

Our views set out in our answer to Question 39 above apply.  

 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

The safety on the road particularly motorways requires vehicles travelling at consistent 

speeds, appropriate to the driving conditions with sufficient distance between vehicles. 

There may be circumstances where an automated driving systems would temporarily 



exceed the speed limit in this context when overtaking a vehicle and maintaining traffic 

flow risks. However the overriding principle is to  adhere to speed limits.     

 

Edging through pedestrians 

 

Consultation Question 42 (Paragraphs 9.49 - 9.55): 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 

move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

If there is any danger to collide with a pedestrian the car will stop immediately. BMW 

Group believes that edging through pedestrians is not a suitable use case. 

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Other: Generally it is the responsibility of the manufacturer to create/use appropriate 

data sets. The final behaviour of automated vehicles should be tested at the level of the 

total vehicle. An audit of the system behaviour in a given “international” data set should 

be discussed. 

 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 

No: The ethical policies need to be derived from an overarching societal discussion and 

have to be defined by the responsible authorities. The programming has to follow these 

rules. 

We think high-level guidance from regulators, or a code of ethics, jointly developed with 

industry 

is likely to be a more effective way of both ensuring accountability and explaining the 

approach 



being taken by vehicle manufacturers and those in the autonomous driving ecosystem 

to the public. 

 

Consultation Question 45 (Paragraphs 9.76 - 9.88): 

 

What other information should be made available?   

 

No further information needs to be made available. Type approval should cover the 

necessary information. Internationally agreed safety guidelines should be established 

and communicated.   

 

Future work and next steps 

 

Consultation Question 46 (Paragraphs 9.91 - 9.93): 

 

Is there any other issue within our terms of reference which we should be considering 

in the course of this review?  

 

It is very important to publicly support the benefits, especially for the improvement of 

city transport, to prepare the public for the introduction of automated vehicles.  

Consideration should be given to and guidelines issued on how an automated vehicle 

with an engaged automated driving system should be identified for the purpose of law 

enforcement, as well as for understanding the potential impact on other road users. 

 


