
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Brian Bugeja 

 

What is the name of your organisation? 

 

Bentley Motor Cars 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

Bentley Motor Cars  

Input is on behalf of VW Group (Automated Driving Legal Constraints Working Group) 

Our input has been co-ordinated with SMMT - and in some of the responses, there is 

a statement at the top, that reflects  any additional comments to SMMT's report. 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 



 

We agree in principle, particularly with the proposed role of the user-in-charge as 

set out in paragraph 3.27 of the consultation document, i.e. “to take over in 

planned circumstances or after the vehicle has achieved a minimal risk condition 

and has come to a stop”. We also believe there must be someone who is 

responsible for the vehicle’s operation. However, the concept of user-in-charge 

must be better defined and clarified, as we think there are weaknesses in its 

definition in the consultation document. The role of a user-in-charge should also 

be widened. We set out our views more fully in our answer to Question 2. 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

We agree with the above, although these are also similar to the responsibilities 

of a “fallbackready user” in SAE Level 3. 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Disagree 

 

No, we do not agree. This must be investigated on a case-by-case basis, as it is 

subjective and 

situation-dependent. To suggest that a user-in-charge could take control in what 

he/she perceives 

as a potential accident scenario may leave room for misguided interventions 

which may result in 

an accident that could have otherwise been avoided by the automated driving 

system (ADS) itself, 

if only the user-in-charge had more faith in it. Furthermore, the actions of a user-

in-charge attempting to mitigate a perceived collision might result in a more 

severe accident than would otherwise have been caused had the ADS remained 

in control. 

This proposal also risks placing the onus on the user-in-charge to effectively 

guess or second guess the action(s) the ADS might perform. Any attempted 

emergency intervention or evasive action by the user-in-charge would require the 

human to know that the ADS is not itself going to carry out that evasive action. 

While this may be obvious in certain circumstances, such as when it is clear that 

the system is malfunctioning, it is marginal in other cases, such as when an 



adjacent manually driven vehicle swerves off the road to avoid a collision that the 

ADS has actually calculated. The outcome of the calculation may be simply 

avoiding an accident by way of autonomous emergency braking alone. The user-

in-charge must not be encouraged to participate 

in a guessing game. 

Allowing the user-in-charge to somehow intervene risks creating situations where 

no party is fully responsible for the scenario. Worse still, the vehicle manufacturer 

or system developer might be unfairly blamed. 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 

We agree with SMMT's position BUT also stress that the consultation shall take note of 

the discussions and agreements coming out of UN ECE WP.29; 

The concept of user-in-charge requires a better, clearer and tighter definition. 

Where we find the label helpful is the explanation that “the user-in-charge would not be 

a driver whilst the automated driving system was in operation but must be qualified and 

fit to drive” (paragraph 3.27 of the consultation document). This distinguishes driving-

related responsibilities – specifically the dynamic driving task – from other 

responsibilities associated with operating a vehicle. To that extent, it is helpful to be 

clear that when an automated driving system (ADS) is engaged the human in the 

driver’s seat will no longer have any driving-related responsibilities, but will still be 

considered the “in charge” for the purposes of other responsibilities associated with 

operating a vehicle referred to in road traffic legislation. As stated above, we believe 

there must be someone who is responsible for the vehicle’s operation. 

However, we challenge the proposed definition, or the use of the concept, of user-in-

charge in the 

following three areas: 

The exclusion of fallback-ready user from the concept of user-in-charge 

13.1 The proposed role and scope of what constitutes a user-in-charge implicitly 

excludes SAE Level 3 as automated vehicles. Notwithstanding Questions 6 and 7 

inquiring on issues that are associated with Level 3, this is tantamount to already pre-

judging the suitability 

of Level 3 to be considered as automated vehicles. 

13.2 The role of the user-in-charge, i.e. “to take over in planned circumstances or after 

the vehicle has achieved a minimal risk condition and has come to a stop”, as described 

in paragraph 3.27 of the consultation document, does not take into account situations 

where an unplanned handback may be required, which necessitates the presence of a 

fallbackreadyuser. Paragraph 3.28 confirms this: “A user-in-charge differs from the SAE 

category of fallback-ready user. …… the concept of a user-in-charge would only apply 

where the vehicle is able to achieve a minimal risk condition on its own”. 

13.3 The fallback-ready user should also be considered a user-in-charge. When 

conditional automation is engaged, a fallback-ready user would not be a driver but must 

be qualified and fit to drive, and is still “in charge” for the purposes of any other 

responsibilities 

associated with operating a vehicle referred to in road traffic legislation. We do not see 

a reason to exclude the fallback-ready user from the concept of user-in-charge. 



13.4 It follows that, should the concept of user-in-charge as proposed in the consultation 

document form the basis for policy development and potential future UK regulation, 

vehicles equipped with conditional automation may not be recognised as automated 

vehicles. This is at best premature, considering regulators at UNECE have yet to reach 

a conclusive definition of automated vehicles for international harmonisation, and at 

worst deliberately ignoring the fact that major markets such as Germany and the United 

States both consider Level 3 to be automated driving (as opposed to assisted driving), 

which the 

consultation document itself refers to in paragraphs 3.91–3.94. 

13.5 To be clear, the automotive industry concurs with the SAE; we consider Level 3 

(conditional automation) to be automated driving. As many as 13 vehicle manufacturers 

are currently performing large-scale piloting of automated driving in Europe with 

developed Level 3 and Level 4 functions in passenger cars.2 We therefore oppose any 

attempt at the UK level, whether intentionally or otherwise, to exclude Level 3 from being 

considered as automated driving technology where a user-in-charge is required ahead 

of 

decisions at the UNECE level. 

Clarification of who the concept of user-in-charge includes 

13.6 It is not immediately clear whether the user-in-charge includes a remote operator 

of an automated vehicle that is part of a Mobility-as-a-Service fleet, for example an 

automated passenger shuttle without a steering wheel and brakes that is geofenced for 

service in a specific geography. Paragraphs 3.27–3.31 seem to infer the user-in-charge 

is in the vehicle, whereas 3.32 seems to suggest the user-in-charge may also be 

operating the vehicle remotely. In fact, paragraph 3.7 of the consultation summary (not 

the main consultation document itself) clearly states: “The user-in-charge may be inside 

or outside the vehicle”. Unless it is made clear that “outside the vehicle” refers 

exclusively to 

automated valet parking function, it may be argued that a remote operator could also 

be a user-in-charge. Remote control parking, or manoeuvre, is not relevant here, as it 

is driver assistance technology. 

13.7 A remote operator is to all intents and purposes not a driver and does not perform 

the dynamic driving task when the ADS is engaged. A remote operator must however 

be in a position to assume control of the vehicle remotely and perform a manoeuvre, for  

example when encountering special circumstances outside its operational design 

domain (e.g. to comply with a police officer’s instructions, removing vehicles that are 

stopped in prohibited places) or when the vehicle has achieved a minimal risk condition. 

For that matter, a remote operator should be considered a user-in-charge. 

13.8 We suggest the user-in-charge should include the following: 

• A human, i.e. driver, on board a SAE Level 4 capable vehicle who is no longer a 

“driver” when the highly automated driving system is correctly and properly engaged, 

hence who neither performs the dynamic driving task nor monitors the environment, 

regardless of whether the vehicle is privately owned or part of a private hire fleet (some 

of which may still place a human behind the wheels for certain reasons); 

• A human, i.e. driver, on board a SAE Level 3 capable vehicle who becomes a 

fallback-ready user when the conditionally automated driving system is correctly and 

properly engaged, hence who neither performs the dynamic driving task nor monitors 

the environment; and  

• A remote operator of a vehicle operating at SAE Level 4 automation as part of a 

Mobility-as-a-Service fleet without a steering wheel and brakes but geofenced for 

service in a specific geography. 



13.9 It is too early to envisage how SAE Level 5 vehicles might operate, or indeed the 

business models associated with their operation. 

International harmonisation is preferred to a UK-specific framework 

13.10 We have stated very clearly in our position paper on connected and autonomous 

vehicles that harmonised international and European regulatory frameworks are 

necessary for legal certainty with regard to deployment and cross-border 

interoperability, while also providing vehicle manufacturers with the confidence needed 

to invest.3 

13.11 While the proposed concept of user-in-charge may advance the leadership 

position of the UK as a market for the deployment of automated vehicles, we would 

prefer this consultation to be geared towards supporting the creation of a harmonised 

international 

framework for automated vehicles at the UNECE level. It would be more desirable had 

the consultation proposed terminology and principles agreed in WP.1 discussions in 

Geneva. Creating multiple new concepts may win the UK plaudits, but may also create 

confusion internationally, particularly where other terminologies are already being 

discussed with a view for international harmonisation. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

Other 

 

We agree with the below position BUT also add that the consultation shall consider that 

the 'user' in the vehicle shall always be able to take control of the driving task). 

14. The user-in-charge has a responsibility to take over the dynamic driving task if 

he/she is aware of a situation where the automated driving system (ADS) is not 

performing as intended. As we set out in our answer to Question 1(3), unless it is 

reasonably clear to the user-in-charge that the ADS is malfunctioning, making the user-

in-charge criminally liable for failing to override the ADS risks placing the onus on the 

user-in-charge to effectively guess or second-guess the action(s) the ADS might 

perform. This leads to a confusing situation where both the ADS and the user-in-charge 

act as though the other is ultimately responsible for safety. 

15. It might also encourage premature or misguided intervention by the user-in-charge 

who may be subjectively aware of apparent danger. In any case, the burden of proof to 

demonstrate that the user-in-charge is indeed subjectively aware of a risk and is 

sufficiently clear that his/her actions would be more helpful than the ADS’s in the given 

situation appears overwhelmingly challenging. 

16. Making it a criminal offence may also diminish the importance of the safety principle 

and the emphasis on full resilience of highly automated driving (HAD) systems, as well 

as could potentially be a barrier to adoption of automated vehicles. The law should not 



unfairly place liability on the user-in-charge who is performing secondary activities when 

the HAD system is engaged. 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

17. Without a clear and unambiguous definition of the concept of user-in-charge it is not 

possible to fully answer this question. However, we predicate our answer on our view 

of who the concept of user-in-charge should include, as set out in our answer to 

Question 2 above. As such, we do not 

recommend creating exceptional cases where a user-in-charge is not required for SAE 

Levels 3 and 4. In other words, we believe a user-in-charge in the form of a remote 

operator is still required for automated vehicles that can operate safely and effectively 

as part of a Mobility-as-a- 

Service fleet within a clearly geofenced area and limited operational design domain. 

18. Whereas for SAE Level 5 (full automation), the technology for this is still a long way 

off. For clarity, a vehicle without a steering wheel or brakes that is part of a Mobility-as-

a-Service fleet operating within a clearly geofenced area and limited operational design 

domain is not Level 5 technology. 

The law must therefore avoid being overly prescriptive about how fully automated 

vehicles should be regulated. It is premature at this point to determine whether the 

absence of a user-in-charge is acceptable for such vehicles. Policy and regulation 

should focus on clarifying the range of 

responsibilities associated with automated driving in a way that is sufficiently flexible to 

allow for new technologies and business models to be spawned. 

19. We take the view that an automated vehicle up to SAE Level 4 must have a user-

in-charge, even if the user-in-charge is a remote operator outside the vehicle. 

20. However, if the intention of the question is concerning the approval of automated 

vehicles with the user-in-charge outside the vehicle, i.e. a remote operator, powers to 

grant approval must be subject to the existence of technical regulations and standards 

that assess and confirm the safe 

operation of such vehicles, and the clear identification of the remote operator. However, 

the responsibility for the consequences of the approval decision should fall to the 

approval body rather than the developer or manufacturer.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Disagree 

 

There is currently no framework that covers AVs (SAE Lvl 5s) without a ‘user-in-charge’.  

Considering a scenario without a 'user' is premature, and we should focus on defining 



and creating the principles and the framework for AVs with a user.  The consultation 

shall refer to the output from the work happening in WP.29. 

19. We take the view that an automated vehicle up to SAE Level 4 must have a user-

in-charge, even if the user-in-charge is a remote operator outside the vehicle. 

20. However, if the intention of the question is concerning the approval of automated 

vehicles with the user-in-charge outside the vehicle, i.e. a remote operator, powers to 

grant approval must be subject to the existence of technical regulations and standards 

that assess and confirm the safe 

operation of such vehicles, and the clear identification of the remote operator. However, 

the responsibility for the consequences of the approval decision should fall to the 

approval body rather than the developer or manufacturer.  

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

21. Secondary activities should be permitted when SAE Level 3 or Level 4 automation 

is safely engaged and the driver becomes a user-in-charge. This discussion is irrelevant 

for occupants in a Level 4 geofenced automated shuttle without a steering wheel or 

brakes, or indeed for Level 5 – in both cases there is no secondary activity insofar as 

the dynamic driving task is considered asprimary activity. 

22. For Levels 3 and 4 with an on-board user-in-charge, these activities should be 

consistent with the prescribed use specific to the level of automation. The prescribed 

use takes into account a range of factors including, but not limited to, the level of vehicle 

automation, the nature of the secondary 

activities, the user-in-charge’s state of alertness and the external environment (e.g. 

traffic and road conditions, infrastructure, weather, unexpected obstacles such as police 

roadblocks). 

23. For example, a prescribed use may entail undertaking secondary activities while the 

automated driving system (ADS) is engaged only via the on-board integrated 

communication display. The ADS is expected to perform the dynamic driving task while 

it is engaged, and the user-in-charge is not required to monitor the environment. Where 

there is a request for human takeover of the controls, the system will automatically 

switch the integrated display off, requesting the user-incharge to resume control of the 

dynamic driving task. The user-in-charge is given time to take 

over control while the ADS continues to operate until the user-in-charge fully resumes 

control or, should he/she fail to do so, until the minimal risk manoeuvre has brought the 

vehicle to a minimal risk condition. 

24. The prescribed use is usually managed through instructions provided by the vehicle 

manufacturer and through active management of the driver’s, or user-in-charge’s, 

attention and alertness. 

Contrary to the misguided belief held by some stakeholders and members of the public, 

the driver is not entitled to activate the ADS at his/her whim. Upon detection of the right 

conditions that satisfy the intended operational design domain, the system offers the 

driver the option to engage 

the ADS and thereafter the possibility to engage in secondary activities appropriate to 

the specific level of automation. 



 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

21. Secondary activities should be permitted when SAE Level 3 or Level 4 

automation is safely engaged and the driver becomes a user-in-charge. This 

discussion is irrelevant for occupants in a Level 4 geofenced automated shuttle 

without a steering wheel or brakes, or indeed for Level 5 – in both cases there is 

no secondary activity insofar as the dynamic driving task is considered asprimary 

activity. 

22. For Levels 3 and 4 with an on-board user-in-charge, these activities should 

be consistent with the prescribed use specific to the level of automation. The 

prescribed use takes into account a range of factors including, but not limited to, 

the level of vehicle automation, the nature of the secondary activities, the user-

in-charge’s state of alertness and the external environment (e.g. traffic and road 

conditions, infrastructure, weather, unexpected obstacles such as police 

roadblocks). 

23. For example, a prescribed use may entail undertaking secondary activities 

while the automated driving system (ADS) is engaged only via the on-board 

integrated communication display. The ADS is expected to perform the dynamic 

driving task while it is engaged, and the user-in-charge is not required to monitor 

the environment. Where there is a request for human takeover of the controls, 

the system will automatically switch the integrated display off, requesting the 

user-incharge to resume control of the dynamic driving task. The user-in-charge 

is given time to take 

over control while the ADS continues to operate until the user-in-charge fully 

resumes control or, should he/she fail to do so, until the minimal risk manoeuvre 

has brought the vehicle to a minimal risk condition. 

24. The prescribed use is usually managed through instructions provided by the 

vehicle manufacturer and through active management of the driver’s, or user-in-

charge’s, attention and alertness. 

Contrary to the misguided belief held by some stakeholders and members of the 

public, the driver is not entitled to activate the ADS at his/her whim. Upon 

detection of the right conditions that satisfy the intended operational design 

domain, the system offers the driver the option to engage 

the ADS and thereafter the possibility to engage in secondary activities 

appropriate to the specific level of automation. 

 

(2) if so, what should those activities be? 

 

Refer to above.  



 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Agree for self-certified AVs, but do not agree when an AV is achieved via Path 1; 

the current Type Approval Framework with current agencies (or an extension of 

responsibilities of existing agencies) shall be sufficient. We do not need another 

agency that replicates or worse still, duplicates, the same functionalities and 

responsibilities. 

30. We agree with this in principle. In general, any mechanism that seeks to 

accelerate the introduction of automated vehicles in an appropriate, robust, safe 

and harmonised manner augurs well for the industry and society. 

31. However, the profile and importance of a new safety assurance scheme and 

the very significant impact any authorisation would have on market development 

mean that demonstrable impartiality and independence of the new safety 

assurance agency is of paramount importance. For this reason, the role must be 

performed by a government body, for example a body comprising multiple 

technical services with the appropriate expertise. Rather than creating yet 

another new quango, due consideration ought to be given to expanding the remit 

and powers of the Vehicle 

Certification Agency (VCA). In any case, the role must not be assigned to an 

entity associated with or funded by a particular industry, or contracted to private 

sector consultants, no matter how “independent” they claim to be. 

32. A new safety assurance scheme that does not supersede, or indeed 

undermine, the work of the 

UNECE seems a suitable and sensible approach for the purpose of authorising 

post-registration vehicle modifications and small series vehicles with highly 

automated driving capabilities. A national safety assurance scheme may provide 

a safety-centric regulatory framework that enables 

and promotes the deployment of these vehicles in the UK. Furthermore, UK 

expertise and experience built from establishing and operating such safety 

assurance scheme may become useful contribution to the development of new 

international regulation at the UNECE level. 

 

(2) unauthorised automated driving systems should be prohibited? 

 



[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

33. Yes, unauthorised automated driving systems should not be permitted as 

they are unlikely to fully adhere to the safety requirements prescribed in relevant 

national and international frameworks. 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Other 

 

34. Highly automated vehicles that do not require a conventional driver, though 

we posit these should still require a user-in-charge in the form of a remote 

operator, will potentially no longer incorporate equipment found in conventional 

vehicles (e.g. a steering wheel, pedals, mirrors). Thus their design can be 

considered to be in breach of construction and use regulations. In the absence 

of international regulation, and particularly if these vehicles fall under (a) and/or 

(b) in Question 8(1), the safety assurance agency should have powers to grant  

special vehicle orders for such highly automated vehicles. 

35. However, consistent with our answer to Question 5, the responsibility for the 

consequences of the approval decision should fall to the approval body, i.e. the 

safety assurance agency, rather than the developer or manufacturer. 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

36. We agree with the introduction of the concept of automated driving system entity 

(ADSE) insofar as: 

• The ADSE is the entity putting the automated driving system (ADS) forward for 

authorisation, regardless of whether this falls within Path 1 (via type approval governed 

by international regulation) or Path 2 (vehicles modified post-registration and/or small 

series); 

and 

• The rationale for this is to identify the party with ongoing legal responsibilities to 

ensure that the ADS is safe. 

37. Vehicle manufacturers that obtain certification based on international regulation 

(e.g. EU Type Approval) are already bound by a duty to inform their type approval 

authority in the event there are safety or environmental issues with their vehicles. The 

manufacturer of an automated vehicle 



that receives type approval is the responsible entity for its own ADS and can be easily 

identified. 

38. Similar duties and obligations are less clear for vehicles modified post-registration 

or small series vehicle manufacturers. As such, the concept of ADSE in this context is 

important for the purpose of identifying the entity that is responsible for the ADS in 

operation, for instance a Mobility-as-a-Service provider that has modified a fleet of type 

approved vehicles to become highly automated vehicles for passenger services.       

 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

39. For type approved vehicles based on international regulation, i.e. Path 1, they 

should follow the system based on the so-called “three pillars approach” being 

discussed and developed at WP.29/GRVA in UNECE. The solution will likely include a 

combination of self-certification and third party testing. Owing to the complex nature of 

highly automated driving systems, self-certification that includes testing conducted by 

the manufacturer based on fixed criteria and documentation of how requirements are 

fulfilled (e.g. cybersecurity, data storage, conformity with traffic laws) shall be 

considered. Simulation, or virtual validation, of different driving scenarios shall be 

considered as part of the assessment. A third-party assessment involving driving in 

realworld environment paired with tests to demonstrate the ADS’s capability to handle 

emergency cases (e.g. braking to avoid collisions with vulnerable road users) may 

complement assessment of the system’s design with regard to road traffic safety and 

roadworthiness. 

40. For vehicles modified post-registration and/or small series vehicles, i.e. Path 2, 

whose ADS is to be authorised by a new safety assurance agency, they may wish to 

also follow the approach above for Path 1 as set out at the UNECE. However, for highly 

automated vehicles whose ADS 

is specifically developed for operation as part of a Mobility-as-a-Service fleet in a 

particular city, accreditation and approval may involve a graduated licensing scheme 

upon fulfilment of various safety criteria unique to the city where a licence to operate is 

sought. 

 

Consultation Question 11 (Paragraphs 4.118 - 4.122): 

 

We seek views on how the safety assurance scheme could best work with local 

agencies to ensure that is sensitive to local conditions. 

 

41. As alluded to above, for type approved vehicles based on international regulation, 

i.e. Path 1, it is important to support harmonisation at international level and avoid a 

proliferation of local requirements where possible. 

42. However, we believe this question is aimed at vehicles modified post-registration 

and/or small series vehicles, i.e. Path 2, whose ADS is to be authorised by a new safety 

assurance agency. 

The context for this is particularly relevant for highly automated Mobility-as-a-Service 

fleets operating in geofenced areas of a particular city. 



43. The safety assurance scheme could potentially define construction and use 

requirements as to legitimise the operation and the safe and lawful use of these vehicles 

on public roads. A coordinated approach with local agencies is needed to avoid 

divergent and disparate requirements, especially technical requirements. There may of 

course be specific requirements set out by some local authorities to account for the 

unique conditions in their respective local areas. These requirements shall be agreed 

with the safety assurance agency and annexed in the assurance scheme, indicating the 

specific operational design domain to which the additional requirements apply. 

44. As discussed in our answer to Question 10, this may involve a graduated licensing 

scheme, whereby a provisional permission/licence to operate is delivered by the 

national safety assurance agency and confirmation of safe operation with 

permission/licence to extend operations further is made by the local agency. 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We agree with the position reached at SMMT, but stress that there should be flexibility 

for individual company marketing names (e.g. pre-sense front vs. front-assist). 

45. The principal reason behind the proposal to create a new safety assurance scheme 

is to authorise automated driving systems installed either as modifications to registered 

vehicles or in small series vehicles, as set out in paragraph 4.102 of the consultation 

document. However, this question seems to imply the new safety assurance agency 

should also oversee type approved automated vehicles, i.e. Path 1, or indeed even non-

automated vehicles, in relation to the above 

three areas post-deployment. The reference to advanced driver assistance systems 

(ADAS) in the follow-up question below shows inconsistency with the proposed 

agency’s fundamental objective and the types of vehicles the agency is set up oversee. 

46. Nonetheless, in recognition of the need for special skills and knowledge to 

effectively regulate advertising, perform market surveillance and carry out 

roadworthiness tests for automated vehicles post-deployment, we agree in principle 

with the proposal to give the new safety assurance agency these responsibilities. This 

will require a clear and formal delineation of responsibilities vis-à-vis the Advertising 

Standards Authority (ASA) in respect of regulating 

consumer and marketing materials, the Driver and Vehicle Standards Agency (DVSA) 

and the Competition and Markets Authority (CMA) in respect of market surveillance, 

and the DVSA in respect of roadworthiness tests. Duplication of roles and 

responsibilities is highly undesirable, as it creates confusion and economic 

inefficiencies. 



47. For the reasons given in our response to Question 8 above, it is important that this 

agency is an independent government body. It would be preferable if the Vehicle 

Certification Agency (VCA) is expanded and appropriately resourced to assume this 

role. This will avoid costly inefficiencies by centralising both the pre-deployment 

approval and post-deployment regulation, surveillance and 

testing activities for both Path1 and Path 2 automated vehicles under one unitary 

authority. 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

[Answers chosen from list of options above:] 

 

 

refer to above 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 

- Other.] 

 

No, do not extend to advanced driver assistance systems 

 

48. No, the agency’s responsibilities must not extend to ADAS, as this will muddle its 

role and the scope it covers. In order to avoid scope-creep, which is highly undesirable, 

the agency must abide strictly by its remit to cover only automated vehicles. ADAS fall 

under SAE Levels 1 and 2, and are covered by UNECE regulations. As these are not 

automated vehicles, advertising regulation, market surveillance and roadworthiness 

tests are adequately covered by existing regulatory frameworks and authorities, namely 

the ASA, DVSA and CMA. Furthermore, the intended 

distinction between ADAS and ADS in the minds of the public might be lost if the same 

agency is responsible for approving and monitoring both. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

No 

 



We agree with SMMT's position, and add that in the case of a system as a mobility 

service, the user-in-charge may need some training, that should be provided by the 

information strategy of the mobility service. 

49. Vehicle manufacturers already have a responsibility, which they take very seriously, 

to ensure that the instructions and materials provided to drivers are adequate and clear 

to enable the safe use of advanced driver assistance systems (ADAS). Drivers should 

follow the vehicle manufacturer’s instructions when using ADAS. ADAS are generally 

designed to be as intuitive as possible and safe to use, provided the supplied 

instructions and materials are read and followed. 

50. Furthermore, due to the variations in ADAS and their configuration among vehicle 

manufacturers, it would be very challenging, if not impossible, to develop standardised 

training. 

 

If so, can this be met on a voluntary basis, through incentives offered by insurers? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

51. Insurers may wish to consider an additional declaration from registered keepers or 

drivers of vehicles equipped with ADAS on whether they have familiarised themselves 

with the manufacturer’s instructions on the use of ADAS. This may then form the basis 

for offering incentives related to insurance premiums. 

52. However, while incentives offered by insurers may in theory encourage 

supplementary training on a voluntary basis, in practice voluntary schemes may have 

little effect due to self-selection bias of individuals taking supplementary training. Those 

volunteering to take supplementary training may typically already be conscientious 

drivers, so additional training may have little impact on overall crash risk across the 

population. 

53. An alternative is to include some basic questions on generic ADAS functionalities 

in the driving theory test. For example, the syllabus may explain what generic 

“autonomous emergency braking” technology does, rather than focus on the product 

terminology chosen by specific manufacturers, such as “City Braking Activation” or 

“Low-Speed Forward Automatic Braking”. This would mean 

that all new drivers would gain a basic understanding of ADAS, and the information 

provided in the syllabus could be easily updated to account for technological 

developments. 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

54. Automated vehicles are envisaged to contribute towards improving road traffic 

safety. Vehicle manufacturers will only be ready to deploy their early-generation 

automated driving systems (ADS) when they are confident the ADS will behave as 

expected after undergoing rigorous testing and piloting, leading hopefully to increase in 

consumer confidence. These vehicles are expected to be far less prone to causing 

accidents by themselves relative to human drivers. 



55. However, should there be an accident involving an automated vehicle, which may 

not necessarily be the fault of the ADS, investigation should follow the same procedures 

for conventional vehicles although assisted to a greater extent by the data stored in both 

the Data Storage System for Automated Driving (DSSAD), which will be regulated at 

the UNECE level, and the vehicle’s event data recorder (EDR). 

56. Following two SMMT-convened roundtables with the police and the Department for 

Transport in 2017 and 2018, it was agreed that: 

• In the event of an accident, a reasonable request for data for the purpose of accident 

investigation, backed by legal mandate, ought to be made by the police to the vehicle 

manufacturer(s) concerned; 

• For compliance with best practices on security, the police, or any investigators for 

that matter, shall not extract the data directly from the vehicle at the scene of the 

accident using an off-the-shelf equipment; 

• Vehicle manufacturers will fully cooperate with the police to provide the necessary 

technical insight and access to data stored in the DSSAD and EDR within reasonable 

time; and 

• If video data is handed over to the police, appropriate digital rights management 

(DRM) must be attached to it. 

57. There is no “standardised” equipment to extract data from the DSSAD and EDR, 

and unlike the detachable black box in an airplane the DSSAD is embedded into the 

vehicle’s electronic and digital architecture. The availability of any off-the-shelf 

equipment is a potential security risk, as it implies anyone with malicious intent, such 

as hackers, may likewise obtain such equipment in the open market. 

 

We seek views on whether an Accident Investigation Branch should investigate high 

profile accidents involving automated vehicles? Alternatively, should specialist 

expertise be provided to police forces. 

 

58. In our opinion, specialist expertise and additional resources should be provided to 

police forces to enable them to understand the different levels of technology, investigate 

an accident, and analyse and interpret vehicle data. Some of these additional resources 

should include data analytics to discover trends, patterns and associations in crash data 

and identify approaches to reduce future collision risks. The automotive industry is 

willing to work with the police to help build a substantive knowledge base on automated 

driving technology. 

59. While high-profile accident investigations involving automated vehicles may be 

carried out with appropriate assistance from independent external experts depending 

on the complexity of the case, creating a brand new, stand-alone Accident Investigation 

Branch (AIB) is expensive and may duplicate some of the investigatory work the police 

forces already undertake. 

60. For example, consider a complex accident involving one automated vehicle and 

several other conventional vehicles where there may be multiple possibilities of where 

fault and liability reside. 

It is likely that both the police and the dedicated AIB will be called to investigate, thus 

leading to the inevitable duplication of resources. It would be more efficient if the police 

were appropriately resourced to investigate the many facets of that one complex 

accident. 

61. Furthermore, as highlighted above, an important raison d’être for introducing 

automated vehicles is to improve road safety and significantly reduce the number of 

accidents caused by human error. 



In this context, establishing and maintaining a well resourced AIB over time is 

disproportionately expensive, particularly if the number of high-profile accidents 

involving automated vehicles is very small 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

62. We agree that if a new safety agency is established then it would make sense 

for it to monitor the accident rate of highly automated vehicles. Otherwise, the 

Department for Transport should collect this data alongside the data it already 

collects for accidents generally. Monitoring the accident rate may be very useful 

for providing an indication of the effectiveness of highly automated vehicles, and 

further policy measures can be formulated based on conclusions drawn from 

such analyses over time. 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

No, do not monitor advanced driver assistance system accident rates 

 

We do not think there is a need to monitor the accident rates of advanced driver 

assistance systems (ADAS). Unlike automated driving, ADAS have been around 

for many years and are well established on the market. Two-thirds of British new 

car buyers benefit from the availability of ADAS either as standard or optional 

fitment. 66.8% of new cars sold in Britain have collision warning systems 

available either as standard or optional fitment, while the figures for parking assist 

and autonomous emergency braking (AEB) are 58.8% and 53.1% respectively.4 

The objective of ADAS is only to assist the driver in performing the dynamic 

driving task. The benefits 

of ADAS have been proven in real world driving. For xample, low-speed AEB 

technology has led to a 38% reduction in real world rear-end crashes.5 

64. Creating a new remit to monitor accident rates of ADAS is unnecessary. The 

symbolism of this itself may be misconstrued by the public as a long-standing 

technology that has suddenly been deemed “unsafe” by the authorities. 

Furthermore, it would be difficult to associate root causes of 



accidents with ADAS, leading to incomplete or inaccurate analysis. In any case, 

vehicle manufacturers already monitor their own ADAS performance for product 

improvement purposes in conjunction with suppliers and partners. 

 

The technical challenges of monitoring accident rates 

 

Consultation Question 16 (Paragraphs 5.86 - 5.97): 

 

(1) What are the challenges of comparing the accident rates of automated driving 

systems with that of human drivers? 

 

We agree with the position from SMMT, but would add to take note of the 

requirements of GDPR; ADAS generated data belongs to the owner/driver, and 

as such disclosure of the data by a 3rd party creates a potential conflict that 

needs resolving. 

65. With the exception of high-level comparisons, such as the number of serious 

accidents per mile driven when the automated driving system (ADS) is engaged 

compared to when it is not engaged, or relative to conventionally driven vehicles, 

it will not generally be possible to properly and accurately compare accident 

rates. High-level (macro) accident statistics could be generated which compare 

the accident rate of vehicles with and without ADS by continuing with the current 

practice of accident reporting. 

66. However, it is unclear whether combining data of ADS with each different 

operational design domain (ODD) would actually generate meaningful data for 

assessing the benefits of ADS overall. 

On the other hand, if the analysis should be ODD-specific or for highly automated 

vehicles operating only within geofenced areas, the challenge is to include 

enough vehicles to generate a statistically significant sample and to collect 

equivalent data from human drivers operating under 

the same constraints. 

67. Another challenge is the relative low frequency of collisions, particularly when 

the number of automated vehicles is relatively small and the number of miles 

driven, as well as the conditions to which ADS are exposed, is relatively limited. 

For instance, while Waymo has completed more test 

miles of highly automated driving than any other organisation, the majority of the 

miles accumulated were in relatively simple road environments and 

unchallenging weather conditions. 

It may be possible to significantly increase the miles driven and assess the 

corresponding safety performance in simulated environments, but much care is 

required when interpreting the validity and generalisability of simulation results to 

real-world conditions. 

68. Furthermore, as alluded to in our answer to Question 14, in accidents 

involving automated and conventional vehicles, there may be multiple factors 

involved and multiple possibilities of where fault and liability reside, such that 

apportioning blame is challenging. It may also be difficult to account for the 

behaviour of drivers of conventional vehicles that may cause or contribute to an 

accident involving automated vehicles. 

 

(2) Are existing sources of data sufficient to allow meaningful comparisons? 

Alternatively, are new obligations to report accidents needed? 



 

69. It is difficult to predict at this stage what additional data may be most useful. 

However, a new obligation to record and store data for automated driving, i.e. 

SAE Level 3 and above, in the form of a Data Storage System for Automated 

Driving (DSSAD) is currently being discussed at UNECE with a view for 

international harmonisation. Combined data from the DSSAD and the vehicle’s 

event data recorder (EDR) will provide insight into the technical conditions of the 

vehicle and the circumstances leading to an accident. The data is useful not only 

to accident investigators but also to vehicle manufacturers as they are obliged to 

monitor their products in the market and initiate recalls where defects are 

detected. 

70. Our views on how data from the DSSAD and EDR should be handed over to 

the police are set out in our answer to Question 14 above. 

 

 


