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Automated Vehicles Team, 
Law Commission,  
1st Floor, Tower,  
52 Queen Anne’s Gate,  
London, SW1H 9AG. 
 
18 February 2019 
 
Subject: AXA XL’s response to the UK Law Commission’s Preliminary Consultation Paper on 
Autonomous Vehicles 
 
Dear Sir/Madam, 
 
AXA XL welcomes the Law Commission and the Scottish Law Commission’s joint preliminary 
consultation paper on automated vehicles and very much welcomes the opportunity to 
respond.  
 
About AXA XL 
 
AXA XL is the P&C and Specialty Risk Division of AXA. We’re known for solving complex risks for 
mid-sized companies through to large multinationals, and reinsurance solutions to insurance 
companies globally. We partner with those who move the world forward.  
AXA XL is a consortium member of the UK Government funded DRIVEN project and is an EU 
Horizon 2020 consortium member of the VI-DAS project.  
 
AXA group is a worldwide leader in financial services, operating in 62 countries with over 
160,000 employees and 105 million customers. AXA Group has around 11 million customers in 
the UK. AXA Insurance and AXA PPP healthcare are other companies operating in the UK 
market in P&C, in Health and other lines of business for Retail and Commercial customers.  
 
Introduction 
 
Autonomy and autonomous vehicles will fundamentally change how the world moves people 
and goods over the next 20 years. We are very much appreciative of the leadership both of the 
UK Government and Law Commission to facilitate such a transformation through its continuing 
assessment and future-proofing of current and potentially new legislation to address the 
evolving legal landscape.  Creating a legal framework for automated vehicles today, tomorrow 
and for some years down the track is no small challenge. We are grateful to have the 
opportunity to share our experience.  
 
In our detailed responses, we have provided constructive feedback to questions on the UIC 

label; drilled down on liability; emphasised the importance of the creation of a clear legal 

framework for today and the near future which would leave little room for interpretation or 

ambiguity for liability transfer;  provided commentary on permitted secondary activities; 

advocated for the importance of data access and standardisation and finally commented on 

specific AV questions which would need Product Liability assessment and perhaps review. 
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AXA XL Responses  

CHAPTER 3: HUMAN FACTORS 

Consultation Question 1 (Paragraphs 3.24-3.43) Do you agree that: 

1. All vehicles which "drive themselves" within the meaning of the Automated and Electric 

Vehicles Act 2018 should have a user-in-charge in a position to operate the controls, 

unless the vehicle is specifically authorised as able to function safely without one?  

We agree that SAE Level 3 & 4 vehicles should require a user-in-charge to operate controls. For 

Level 5 vehicles, customarily, a user-in-charge would not be needed - given the specific 

authorization to have met the regulatory/safety requirements to operate without one.  

However, understanding that fleets and drone activity is out of scope, we would ask the Law 

Commission to bear in mind for future consideration the requirement of a UIC in Level 5, (a) 

where the user-in-charge is responsible for more than one vehicle (for instance where there is 

a convoy of automated trucks linked by Wi-Fi and the ‘user-in-charge’ is sitting in the front 

vehicle) and (b) where the user-in-charge is operating remotely, not in any vehicle (for instance 

in an operational control centre). 

2.  The user-in-charge: (a) must be qualified and fit to drive (b) would not be a driver for 

purposes of civil and criminal law while the automated driving system is engaged; (c) would 

assume the responsibilities of a driver after confirming that they are taking over the 

controls, subject to the exception in 3 below (where the user-in-charge takes control to 

mitigate a risk of accident caused by the ADS  but fails to prevent the accident). 

We agree to (a) & (b). The Automated and Electric Vehicles Act sets out that the user is not 

liable while the vehicle is in automated mode and vice-versa. 

With regard to (c), we agree that the UIC would assume the responsibilities of a driver after 

confirming that they are taking over the controls. The handover in this case would need to be a 

in a clear orderly handover process from the AV to operator in all circumstances. With regard 

to the exception, where the user-in-charge takes control to mitigate a risk of accident caused 

by the ADS but fails to prevent the accident, please see our more nuanced response below. 

3. If the user-in-charge takes control to mitigate a risk of accident caused by the automated 

driving system, the vehicle should still be considered to be driving itself if the user-in-charge 

fails to prevent the accident. 

With regard to statement 3, we see the phrase ‘caused by the automated driving system’ as 

crucial when discussing where liability lies in this scenario. If the user-in-charge intervened to 

mitigate the risk of an accident proven to be caused by the automated driving system, we 

would support the vehicle still being considered as driving itself, absolving the user-in-charge 
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of any liability. If, however, it could be proven through data that the intervention of the user in 

charge was an aggravating factor that increased the severity of the accident, contributory 

negligence could be assessed. 

In other scenarios, where the user-in-charge intervenes without request from the automated 

vehicle and the accident was not caused by the automated driving system, the user-in-charge 

should then be liable as in any current driving scenario. This is because by taking over the 

driving task, the user may actually increase the risk of accident.  

As a separate scenario, we would advocate for the presence of safety buttons in all AVs for 

exceptional safety circumstances (such as an AV driving towards a river or an AV that does not 

sense an ambulance siren). If the user-in-charge or a passenger intervened to mitigate the risk 

of an accident by pressing a safety button to stop the moving AV, liability would not follow.  

Consultation Question 2: (Paragraph 3.45).  We seek views on whether the label “user in 

charge” conveys its intended meaning i.e. is it clear? 

Firstly, we find the label unclear, we would suggest instead using the terms ‘operator’ or 

‘safety operator’ as potentially suitable alternatives, which are terms already in- use in insurer 

questionnaires including our own. 

Secondly, in addition to a new suggested label as above, we would seek a clearer definition 

with little room for interpretation. 

Consultation Question 3 (Paragraphs 3.47 - 3.57): We seek views on whether it should be a 

criminal offence for a user-in-charge who is subjectively aware of a risk of serious injury to 

fail to take reasonable steps to avert that risk. 

In general, the user-in-charge of the vehicle must be clearly defined in law with little room for 

interpretation.  

The scenario proposed in this question highlights a similar issue discussed in consultation 2 

(paragraph 3.45), regarding the importance of a simple definition of an individual who takes 

responsibility for an automated vehicle. If a user-in-charge is safely occupying a vehicle in 

automated driving mode, they should not be deemed as criminally liable. The reasoning 

behind this is three-fold. One, we believe the legal framework should prevent blurring the 

clear line of responsibility. Two, the framework would safeguard the acceptance of automated 

driving systems by consumers. Three, determining whether the user-in-charge was subjectively 

aware of the risk of serious injury would make establishing criminal liability difficult. 

We would advocate for the use of obligatory recording devices in the vehicle which may help 

determine awareness or not.  

However, with regard to civil liability, a “reasonable person” approach could be taken to 

establish contributory negligence in this scenario.  



 

4 
 

Consultation Question 5 (Paragraphs 3.59 - 3.77): Do you agree that powers should be made 

available to approve automated vehicles as able to operate without a user-in-charge? (Level 

5, using licensed operators, ‘valet parking’ etc.) 

We agree that only an appropriately approved and authorised Level 5 autonomous vehicle 

should be allowed to operate without a user-in-charge.  For safety and liability reasons, we 

believe these Level 5 vehicles operating without a user-in-charge should be fully authorised by 

an automated driving system entity (which the Law Commission has suggested would normally 

be the vehicle manufacturer or the developer of the automated driving system), and regulated 

through a safety assurance agency before being permitted on the road to ensure they are fit 

for purpose. We would suggest that a significant period without incident or without a user-in-

charge being called upon to intervene should award accreditation to allow a Level 5 to operate 

without a user-in-charge. 

Consultation Question 6 (Paragraphs 3.80 - 3.96): Under what circumstances should a driver 

be permitted to undertake secondary activities (e.g. checking emails) when an automated 

driving system is engaged? 

At Level 3, the vehicle is considered to have conditional automation / advanced driver 

assistance and so a driver should not be permitted to undertake any secondary activities. The 

Automated and Electric Vehicles Act does not apply in the case of Level 3 and therefore the 

driver is liable at all times, as with a manual vehicle, and must watch the road. 

At Level 4, “the vehicle can do all activities within a geo-fenced location”, hence the driver is 

not needed in principle.  The purpose of Level 4 automation is that the vehicle can 

autonomously drive and come to a safe stop.  So, in principle, secondary action should be 

permitted when an ADS is engaged at Level 4. The question is how much? 

The key purpose of Level 4 as distinct from Level 5 is the possibility to take action in a 

dangerous situation. We suggest that an operator travelling within a Level 4 AV must be 

constantly aware of their changing roles and responsibilities with information provided in 

general terms (through product information material); prior to embarking on a journey (e.g. 

through the human-machine interface); and when their status changes mid-journey where 

possible. 

We suggest that secondary activities for a user-in-charge/operator should be limited to actions 

which would require the user-in-charge to remain in the driver’s seat to enable the user-in-

charge to be able to react when necessary.  

We suggest that secondary activities such as sitting/sleeping in the backseat should be 

prohibited.  We seek further clarification as to what would constitute secondary activities for a 

user-in-charge/operator and advocate that such activities would need to be very clear without 

room for interpretation. 
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Consultation Question 7 (Paragraphs 3.80 - 3.96): Conditionally automated driving systems 

require a human driver to act as a fallback when the automated driving system is engaged. If 

such systems are authorised at an international level: (1) should the fallback be permitted to 

undertake other activities? (2) if so, what should those activities be? 

We understand this question to concern human drivers at Level 3. We do not believe Level 3 

human drivers should be allowed take on any secondary activities when they are required to 

monitor the roads and expected to intervene quickly. 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 
 

Consultation Question 8 (Paragraphs 4.102 - 4.104): Do you agree a new safety assurance 

scheme should be established to authorise automated driving systems that are installed: (a) 

as modifications to registered vehicles or (b) in vehicles in limited numbers (a “small” 

series)? 

A new safety assurance scheme will need to be established to authorise ADSs which are 

installed. We agree with the proposal to ensure that a vehicle cannot be modified to include 

an ADS, provided that the system has been authorised at either national or international level. 

 (2) Unauthorised automated driving systems should be prohibited?  

We would suggest that unauthorised automated driving systems should be allowed for the use 

of trials and testing automated vehicles in controlled, non-public environments, as is the case 

today.  

(3) The safety assurance agency should also have powers to make special vehicle orders for 

highly automated vehicles, so as to authorise design changes which would otherwise breach 

construction and use regulations?  

Yes 

Consultation Question 9 (Paragraphs 4.107-4.109): Do you agree that every automated 

driving system (ADS) should be backed by an entity (ADSE) which takes responsibility for the 

safety of the system?  

Yes 
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CHAPTER 6: CIVIL LIABILITY 

Consultation Question 17 (Paragraphs 6.13-6.59): We seek views on whether there is a need 

for further guidance or clarification on Part 1 of Automated and Electric Vehicles Act 2018 in 

the following areas: 

(1) Are sections 3(1) and 6(3) on contributory negligence sufficiently clear?  

(2) Do you agree that the issue of causation can be left to the courts, or is there a need 

for guidance on the meaning of causation in section 2? 

(1) We do not think sections 3(1) and 6(3) on contributory negligence are sufficiently 

clear; careful reading of both the Automated and Electric Vehicles Act 2018 and the 

Law Reform (Contributory Negligence) Act 1945 is needed. We recommend that it 

would be clearer to not refer to the 1945 Act and simply insert the relevant language 

into the 2018 Act, for example “the amount of the liability is subject to whatever 

reduction the court thinks just and equitable having regard to the injured party’s share 

in the responsibility of damage”. 

Section 6(3) in conjunction with 3(1) is not specifically clear and seems to inject 

uncertainty as to what “would apply to a claim in respect of the accident brought by the 

inured party against a person other than the insurer or vehicle owner” means. Does 3(1) 

then mean there needs to be another party at fault? Section 3 (1) seems clearer without 

the addition of section 6(3) as it seems to have been drafted to take account of the 1945 

Act’s language around “fault”.  

(2) The clearer the definitions are on causation, the easier the legal process will be 
going forward. There will inevitably be a requirement for case law, but this should 
be minimized. 

(3) If the current rules are extended to be inclusive of automated vehicles, then the 
current requirements would suffice for insurers to properly deal with insurance 
claims.  
 

Consultation Question 18 (Paragraphs 6.61-6.116): Is there a need to review the way in 

which product liability under the Consumer Protection Act 1987 applies to defective 

software installed into AVs? Please explain your answer below:  

Is it the Law Commission’s view that the vehicle is one product? On that basis, if the software 

is defective, then the vehicle as one product will be defective. On this reasoning, the product 

being sold to the consumer is the vehicle itself would fall within Section 2 of the Consumer 

Protection Act – “Subject to the following provision of this Part, where any damage is caused 

wholly or partly by a defect in a product, every person to whom subsection (2) below applies 

shall be liable for the damage.”  
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However, if the vehicle is not viewed as one product, then product liability under the Consumer 

Protection Act 1987 may not adequately cover defective software installed into automated 

vehicles.  From an underwriting perspective it is hugely difficult to determine the relationship 

between software and hardware, and if it is either the supplier or the end product. The 

Consumer Rights Act 2015 introduced a new regime for ‘digital content’.  The Law Commission 

should consider the application of, interaction between, and concepts used in these statutes to 

automated vehicles.  

Consultation Question 19 (Paragraphs 6.61 - 6.116): Do any other issues concerned with the 

law of product or retailer liability need to be addressed to ensure the safe deployment of 

driving automation?  

We would recommend the Law Commission consider whether the incorporation of defective 

software code into an automated vehicle, or into hardware retrofitted to an automated 

vehicle, constitutes damage.  The UK liability insurance market frequently encounters 

challenges with regard to whether damage to property has taken place in situations where 

defective ingredients are incorporated into products – see the decision in Bacardi-Martini 

Beverages Ltd v Thomas Hardy Packaging [2002] EWCA Civ 549, the decision in Murphy v 

Brentwood [1991] 1 AC 398 and subsequent cases about ‘complex structure’ theory, and 

subsequent academic debate.  The answer impacts on what the insurance market is expected 

to provide cover for (pure financial loss or property damage) and under which class of business 

(casualty, which typically uses physical damage triggers, or professional liability, which does 

not). There needs to be a clear subrogation process for insurers to follow. 

Further, it is an interesting question whether an AV which acts in a way which was unintended 

(from the perspective of the user, or the OEM, or the designer of the code) can be said to be 

‘defective’ in the first place.  This issue becomes further complicated if the AV is capable (either 

alone or through connection with other AVs) of ‘learning’ to modify its behaviour by reference 

to its experience in the real world – independent of the user, the OEM or the designer. The Law 

Commission’s views on this would be welcome. 
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CHAPTER 7: CRIMINAL LIABILITY 

Consultation Question 22 (Paragraphs 7.14 - 7.19): Do you agree that where a vehicle is: 

(1)   listed as capable of driving itself under section 1 of the Automated and Electric Vehicles 

Act 2018; and 

(2)   has its automated driving system correctly engaged; the law should provide that the 

human user is not a driver for the purposes of criminal offences arising from the dynamic 

driving task? 

Yes, we agree. A black box is needed to identify when the Automated Vehicle was in Level 4 

mode in relation to the material time.  Our view is that a recorded device is essential when 

answering this.  

Consultation Question 25 (Paragraphs 7.37 - 7.45): Do you agree that where a vehicle is 

listed as only safe to drive itself with a user-in-charge, it should be a criminal offence for the 

person able to operate the controls (“the user-in-charge”):  

(1)  not to hold a driving license for the vehicle; (2) to be disqualified from driving; (3) to 

have eyesight which fails to comply with the prescribed requirements for driving; (4) to hold 

a license where the application included a declaration regarding a disability which the user 

knew to be false; (5) to be unfit to drive through drink or drugs; or (6) to have alcohol levels 

over the prescribed limits? 

We agree to all the above. 

Consultation Question 29 (Paragraphs 7.71 - 7.61): Do you agree that legislation should be 

amended to state that the user-in-charge is responsible for:  

(1) Duties following an accident; (2) complying with the directions of a police or traffic 

officer; (3) ensuring that children wear appropriate restraints? 

 
We agree that legislation should be amended for all of the above responsibilities at Level 4. As 
it currently stands, the driver of a non-automated vehicle is responsible for all of the above 
actions; therefore we would be supportive of amendments to ensure the responsibility of the 
user-in-charge of an automated driving system is viewed in a similar way. 
 
 
 
 
 
 
 






