
Response to the Law Commissions’ preliminary consultation on Automated Vehicles 

(Law Commission Consultation Paper 240; Scottish Law Commission Discussion Paper 166)  

 

Please note that this consultation response has been reproduced from information entered on the 

Citizen Space online portal.  

 

Any personal email addresses and phone numbers have been excluded from this document.  

 

Unanswered questions have been deleted from this document.  

 

 

What is your name?  

 

Chris Patience 

 

What is the name of your organisation? 

 

The Automobile Association 

 

Are you responding to this consultation in a personal capacity or on behalf of your 

organisation?  

 

[Respondents chose from the following options:  

- Personal response; 

- Response on behalf of your organisation; 

- Other.] 

 

Response on behalf of your organisation 

 

The AA is the UK's largest motoring organisation and looks after the interests of around 

13 million drivers. 

 

CHAPTER 3: HUMAN FACTORS 

 

A new role in driving automation: the “user-in-charge” 

 

Consultation Question 1 (Paragraphs 3.24 - 3.43): 

 

Do you agree that: 

 

(1) All vehicles which "drive themselves" within the meaning of the Automated and 

Electric Vehicles Act 2018 should have a user-in-charge in a position to operate the 

controls, unless the vehicle is specifically authorised as able to function safely 

without one?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 



A vehicle specifically authorised as able to function without a driver ready to 

resume control need not have any controls for a human driver to operate.  Such 

a vehicle will be capable of driving from door to door in all conceivable operating 

conditions – road, traffic, weather etc. – and any passenger need not be fit nor 

capable of driving, and wouldn’t be responsible for any motoring offence or 

accident. 

It follows that any vehicle without such authorisation/capability will at times, 

depending on its own capability, require a fit and qualified driver to monitor and/or 

control. 

So, we agree that any vehicle not specifically authorised as able to function 

without a driver should always have someone in the driving seat, ready to resume 

control, qualified and fit to drive. 

 

(2) The user-in-charge:  

(a) must be qualified and fit to drive;  

(b) would not be a driver for purposes of civil and criminal law while the 

automated driving system is engaged; but 

(c) would assume the responsibilities of a driver after confirming that they are 

taking over the controls, subject to the exception in (3) below? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

Essentially a vehicle capable of driving itself or assisting a human driver must 

always have: 

• A driver – who it may assist depending on operational design domain 

• A passenger ready and able to resume driving – when it’s driving itself. 

Driver becomes passenger and vice versa only once there has been a clear ‘offer 

and confirm’ 

 

(3) If the user-in-charge takes control to mitigate a risk of accident caused by the 

automated driving system, the vehicle should still be considered to be driving itself 

if the user-in-charge fails to prevent the accident. 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

We agree that, while the vehicle is driving itself, the occupant of the driver’s seat 

cannot be considered responsible for any accident, even if they do try to intervene 

to mitigate the risk of an accident. Vehicles capable of driving themselves must 

be capable of responding to an emergency and acting autonomously to avoid or 

prevent an accident. 

 

Consultation Question 2 (Paragraph 3.45): 

 

We seek views on whether the label “user-in-charge” conveys its intended meaning. 

 



It is important that naming, marketing, handbooks etc. all convey a consistently clear 

message about the capability of automated vehicles.  Drivers, insurers, law 

enforcement and other stakeholders must all be clear whether and under what specific 

conditions a vehicle is capable of driving itself and when it is only assisting a human 

driver responsible for the driving task. 

We agree that the role is required but are concerned that the label ‘user-in-charge’ may 

confuse some consumers.  It could be taken to imply a degree of monitoring or 

engagement by the ‘driver’ that’s not required while the vehicle’s driving itself.  It may 

not be much more helpful than continuing to refer to the occupant of the driver’s seat 

as the driver who may be engaged or not engaged in the task of driving depending on 

operating conditions.  

We have not undertaken any research on this specific aspect but tentatively suggest 

that 'co-driver' might be a more appropriate term. 

 

Consultation Question 3 (Paragraphs 3.47 - 3.57): 

 

We seek views on whether it should be a criminal offence for a user-in-charge who is 

subjectively aware of a risk of serious injury to fail to take reasonable steps to avert that 

risk.     

  

[Respondents chose from the following options: 

- Yes, it should be a criminal offence; 

- No, it should not be a criminal offence; 

- Other.] 

 

No, it should not be a criminal offence 

 

Whilst it may be reasonable to expect a user in charge to act if they become aware of 

a risk of serious injury, not doing so should not be a criminal offence.  Users in charge 

may well lack situational awareness and making such an offence effectively positions 

the user in charge as a fall-back for a system which itself must be designed to be safe 

– effectively reducing a level 4 system to level 3. 

We agree that a user in charge is necessary unless a vehicle has been specifically 

authorised as able to function without a driver ready to resume control. 

 

When would a user-in-charge not be necessary? 

 

Consultation Question 4 (Paragraphs 3.59 - 3.77): 

 

We seek views on how automated driving systems can operate safely and effectively in 

the absence of a user-in-charge.   

 

One of the potentially significant benefits of ‘driverless’ or ‘passenger only’ vehicles is 

the mobility they can bring to those otherwise unable to drive such as the elderly or 

disabled. 

We agree that operators could be specifically licenced to provide mobility services using 

‘passenger only’ vehicles.  Besides maintaining and updating vehicles they should be 

required to provide alternative service as well as breakdown/recovery if a vehicle stops 

because its operational design domain has been exceeded e.g. in the event of severe 

weather. 



It is entirely possible that some consumers will want to own their own ‘passenger only’ 

vehicles rather than access mobility services through a third party.  In such cases 

owners may reasonably be required to ensure that the vehicle is maintained and 

updated but we agree that there may also be an obligation on owners to contract a 

service provider for breakdown/recovery in the event that a vehicle stops because its 

operational design domain has been exceeded.       

 

Consultation Question 5 (Paragraphs 3.59 - 3.77): 

 

Do you agree that powers should be made available to approve automated vehicles as 

able to operate without a user-in-charge? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

 

When should secondary activities be permitted? 

 

Consultation Question 6 (Paragraphs 3.80 - 3.96):  

 

Under what circumstances should a driver be permitted to undertake secondary 

activities when an automated driving system is engaged? 

 

Generally, we agree with the ABI that the driver (passenger/user in charge) should only 

be permitted to undertake secondary activities if the vehicle is capable of driving itself 

and coming to a safe stop (minimal risk condition) i.e. SAE level 4 or 5. 

 

Consultation Question 7 (Paragraphs 3.80 - 3.96): 

 

Conditionally automated driving systems require a human driver to act as a fallback 

when the automated driving system is engaged. If such systems are authorised at an 

international level:  

 

(1) should the fallback be permitted to undertake other activities? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We are inclined to the view that under some specific and clearly communicated 

circumstances e.g. in slow (maximum speed should be defined), stop-start traffic 

such as in a motorway traffic jam, a driver may reasonably undertake secondary 

tasks while also acting as system fallback (conditional automation/level 3).  

Systems should provide a clear, possibly speed-based, indication to the driver 

that secondary tasks are/are not permitted. 

 

(2) if so, what should those activities be? 

 



Such activities would include interacting with a phone/mobile device and/or in 

vehicle infotainment system.  

 

CHAPTER 4: REGULATING VEHICLE STANDARDS PRE-PLACEMENT 

 

A new safety assurance scheme 

 

Consultation Question 8 (Paragraphs 4.102 - 4.104): 

 

Do you agree that: 

 

(1) a new safety assurance scheme should be established to authorise 

automated driving systems which are installed:  

(a) as modifications to registered vehicles; or 

(b) in vehicles manufactured in limited numbers (a "small series")?  

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

The modifications to vehicles already registered could be an effective way of 

speeding up the market penetration of automated driving systems so that road 

safety and mobility benefits are realised earlier. 

 

(2) unauthorised automated driving systems should be prohibited? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

There's so much to lose, both in terms of road safety and trust, that any 

aftermarket modification must be subject to a full and rigorous approval process. 

 

(3) the safety assurance agency should also have powers to make special vehicle 

orders for highly automated vehicles, so as to authorise design changes which 

would otherwise breach construction and use regulations?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

 

Consultation Question 9 (Paragraphs 4.107 - 4.109):  

 

Do you agree that every automated driving system (ADS) should be backed by an entity 

(ADSE) which takes responsibility for the safety of the system?   

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 



 

Yes. In most cases this would be the vehicle manufacturer but in a rapidly changing, 

technologically advanced world could also be a software developer, importer, fleet 

operator or technology company.  Regardless of who owns the vehicle it’s essential that 

there’s a clearly identified and accountable entity with ongoing responsibility for safety, 

software updates, data services and technical support.       

 

Consultation Question 10 (Paragraphs 4.112 - 4.117): 

 

We seek views on how far should a new safety assurance system be based on 

accrediting the developers’ own systems, and how far should it involve third party 

testing. 

 

We believe that a combination is required though it is essential with such complex 

technologies operating in such dynamic and demanding conditions that the 

manufacturer/developer can demonstrate adequate safety testing and self-certify 

regarding any limitations on operational design domains. 

 

 

CHAPTER 5: REGULATING SAFETY ON THE ROADS 

 

A new organisational structure? 

 

Consultation Question 12 (Paragraphs 5.30 - 5.32): 

 

If there is to be a new safety assurance scheme to authorise automated driving systems 

before they are allowed onto the roads, should the agency also have responsibilities for 

safety of these systems following deployment?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

If so, should the organisation have responsibilities for:  

(1) regulating consumer and marketing materials?  

(2) market surveillance? 

(3) roadworthiness tests? 

 

Given the complexity of the technology it feels right that the all activities associated with 

the approval, regulation, market surveillance, and roadworthiness testing of automated 

driving systems are handled by the same agency.  This ‘closed loop’ should help ensure 

continued product improvement to an extent that may not be possible if responsibility 

were divided across a number of different agencies. 

 

We seek views on whether the agency’s responsibilities in these three areas should 

extend to advanced driver assistance systems.  

 

[Respondents chose from the following options: 

- Yes, extend to advanced driver assistance systems; 

- No, do not extend to advanced driver assistance systems; 



- Other.] 

 

Yes, extend to advanced driver assistance systems 

 

To a large extent automated driving is an evolution of advanced assistance and will 

share a lot of common hardware/software. It also appears to be highly likely that an 

automated driving system under one operational design domain could become an 

assistance  system under another. 

 

Driver training 

 

Consultation Question 13 (Paragraphs 5.54 - 5.55): 

 

Is there a need to provide drivers with additional training on advanced driver assistance 

systems?  

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

We don’t feel it’s appropriate to consider changes to the driving test or changes to 

compulsory driver training unless or until vehicles with self-driving capability become 

commonplace.  

It's essential that the Highway Code is frequently updated to ensure that it adequately 

reflects the state-of-the-art in ADAS and automated driving systems on the market. 

It is important also to consider the role that dealers or other agents of an Autonomous 

Driving System Entity (ADSE) might play to help ensure that drivers are made aware of 

the capabilities and limitations of their vehicle’s ADAS and automated driving systems. 

 

 

Accident investigation 

 

Consultation Question 14 (Paragraphs 5.58 - 5.71): 

 

We seek views on how accidents involving driving automation should be investigated.  

 

We support the idea of a dedicated automotive accident investigation branch focussed 

on understanding the causes of accidents rather than attributing blame.   Establishing 

a dedicated AIB seems even more appropriate as self-driving vehicles are introduced 

to the market – providing an essential part of a closed loop system of accreditation and 

market surveillance. 

 

 

Setting and monitoring a safety standard 

 

Consultation Question 15 (Paragraphs 5.78 - 5.85): 

 

(1) Do you agree that the new safety agency should monitor the accident rate of 

highly automated vehicles which drive themselves, compared with human 

drivers? 



 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

It’s important to monitor any infringements by self-driving vehicles to identify any 

systematic errors that might arise. 

Comparing accident rates with those of human drivers is particularly important 

given that improved safety has been the main justification for introducing such 

systems. 

 

(2) We seek views on whether there is also a need to monitor the accident rates 

of advanced driver assistance systems. 

 

[Respondents chose from the following options:  

- Yes, monitor advanced driver assistance system accident rates; 

- No, do not monitor advanced driver assistance system accident rates; 

- Other.] 

 

Yes, monitor advanced driver assistance system accident rates 

 

This seems essential given the close relationship between advanced assistance 

and automated driving technologies as well as the possibility that ADAS in 

particular might introduce new risks i.e. 'driver' failed to monitor/act as system 

fallback. 

This seems particularly important in the early days of adoption where accident 

rates and in-depth accident investigation might help inform and shape future 

regulation/approval. 

 

 
CHAPTER 7: CRIMINAL LIABILITY 

 

 

Offences relating to the way a vehicle is driven 

Consultation Question 22 (Paragraphs 7.14 - 7.19): 

 

Do you agree that where a vehicle is: 

(1) listed as capable of driving itself under section 1 of the Automated and Electric 

Vehicles Act 2018; and 

(2) has its automated driving system correctly engaged;  

the law should provide that the human user is not a driver for the purposes of criminal 

offences arising from the dynamic driving task? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

 

Consultation Question 23 (Paragraph 7.21): 

 



Do you agree that, rather than being considered to be a driver, a user-in-charge should 

be subject to specific criminal offences? (These offences might include, for example, 

the requirement to take reasonable steps to avoid an accident, where the user-in-charge 

is subjectively aware of the risk of serious injury (as discussed in paragraphs 3.47 to 

3.57)).  

 

No.  As previously indicated, this would effectively imply that the user in charge is acting 

as fall back for an automated driving system. 

 

Consultation Question 24 (Paragraphs 7.23 - 7.35): 

Do you agree that: 

 

(1) a registered keeper who receives a notice of intended prosecution should be 

required to state if the vehicle was driving itself at the time and (if so) to authorise 

data to be provided to the police? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

this seems a logical extension of current rules requiring keepers to name drivers. 

 

(2) where the problem appears to lie with the automated driving system (ADS) 

the police should refer the matter to the regulatory authority for investigation? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

 

(3) where the ADS has acted in a way which would be a criminal offence if done 

by a human driver, the regulatory authority should be able to apply a range of 

regulatory sanctions to the entity behind the ADS? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 

 

(4) the regulatory sanctions should include improvement notices, fines and 

suspension or withdrawal of ADS approval? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

 



 

Responsibilities of “users-in-charge”  

 

Consultation Question 25 (Paragraphs 7.37 - 7.45): 

 

Do you agree that where a vehicle is listed as only safe to drive itself with a user-in-

charge, it should be a criminal offence for the person able to operate the controls (“the 

user-in-charge”): 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits?      

 

[Answers chosen from list of options above:] 

 

(1) not to hold a driving licence for the vehicle; 

(2) to be disqualified from driving; 

(3) to have eyesight which fails to comply with the prescribed requirements for driving; 

(4) to hold a licence where the application included a declaration regarding a disability 

which the user knew to be false; 

(5) to be unfit to drive through drink or drugs; or 

(6) to have alcohol levels over the prescribed limits. 

 

If there is any chance of the user in charge being required to take over control of the 

vehicle at sometime during the journey i.e. because the vehicle is operating outside of 

its design domain or because the vehicle has come to a safe stop following a fault or 

incident then it follows that the user in charge must meet the requirements for a fit and 

capable driver. 

 

Consultation Question 26 (Paragraphs 7.37 - 7.45): 

 

Where a vehicle is listed as only safe to drive itself with a user-in-charge, should it be a 

criminal offence to be carried in the vehicle if there is no person able to operate the 

controls. 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

 

Responsibilities for other offences 

 

Consultation Question 27 (Paragraphs 7.48 - 7.65): 

 

Do you agree that legislation should be amended to clarify that users-in-charge: 

(1) Are “users” for the purposes of insurance and roadworthiness offences; and 



(2) Are responsible for removing vehicles that are stopped in prohibited places, and 

would commit a criminal offence if they fail to do so? 

 

[Respondents chose from the following options: Agree; Disagree; Other.] 

 

Agree 

Once the vehicle has stopped the user in charge becomes the driver again 

 

Consultation Question 28 (Paragraphs 7.59 - 7.61): 

 

We seek views on whether the offences of driving in a prohibited place should be 

extended to those who set the controls and thus require an automated vehicle to 

undertake the route. 

 

The user in charge may set the journey destination but doesn't determine the route 

taken except during parts of the journey where the vehicle isn't capable of driving itself 

without a fall back. 

If a vehicle is driving itself then the user in charge may be undertaking secondary tasks, 

is not acting as fallback and therefore cannot be held responsible for route selection. 

Having said that, like potential accident situations it would be reasonable to expect a 

user, if aware, to attempt to intervene to prevent the vehicle entering a prohibited place. 

 

Obligations that pose challenges for automated driving systems 

 

Consultation Question 29 (Paragraphs 7.71 - 7.88): 

 

Do you agree that legislation should be amended to state that the user-in-charge is 

responsible for: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints? 

 

[Answers chosen from list of options above:] 

 

(1) duties following an accident; 

(3) ensuring that children wear appropriate restraints. 

 

If the vehicle is driving itself then the user in charge will not be required to monitor 

or provide fall back.  The system would have to recognise the intervention of a 

police or traffic officer and request a handover of control/responsibility to the 

driver, coming to a safe stop if the driver doesn’t respond. 

 

Consultation Question 30 (Paragraphs 7.71 - 7.88): 

 

In the absence of a user-in-charge, we welcome views on how the following duties might 

be complied with: 

(1) duties following an accident; 

(2) complying with the directions of a police or traffic officer; and 

(3) ensuring that children wear appropriate restraints. 

 



The vehicle should probably stop/remain at the scene of an accident 

Identifying the intervention of police or traffic officer and responding to directions 

should be a pre-requisite for approval of vehicles specifically authorised to 

operate without a user-in-charge. 

 
CHAPTER 9: “MACHINE FACTORS” – ADAPTING ROAD RULES FOR ARTIFICIAL 

INTELLIGENCE DECISION-MAKING 

 

             

Should automated vehicles ever mount the pavement? 

 

Consultation Question 39 (Paragraphs 9.6 - 9.37): 

 

We seek views on whether a highly automated vehicle should be programmed so as to 

allow it to mount the pavement if necessary: 

(1) to avoid collisions; 

(2) to allow emergency vehicles to pass; 

(3) to enable traffic flow; 

(4) in any other circumstances? 

 

[Answers chosen from list of options above:] 

 

 

Yes in the event of a collision if it has the safest outcome compared to other 

available options. 

Otherwise yes if it is safe to do so and to not do so would inhibit the flow of traffic 

and/or emergency vehicles.  

  

Vehicle’s with a user in charge could presumably hand back control in the event 

of 2, 3. 

 

 

Should highly automated vehicles ever exceed speed limits? 

 

Consultation Question 41 (Paragraphs 9.40 - 9.47): 

 

We seek views on whether there are any circumstances in which an automated driving 

system should be permitted to exceed the speed limit within current accepted 

tolerances. 

 

Automated vehicles should operate to the same guidelines as human drivers. Whilst 

they may be permitted to exceed posted limits by 10% +2 they would be expected 

normally to drive to conditions and always within the posted speed limit.     

 

Edging through pedestrians 

 

Consultation Question 42 (Paragraphs 9.49 - 9.55): 

 

We seek views on whether it would ever be acceptable for a highly automated vehicle 

to be programmed to “edge through” pedestrians, so that a pedestrian who does not 



move faces some chance of being injured. If so, what could be done to ensure that this 

is done only in appropriate circumstances? 

 

Only if control is handed back to a user on charge 

 

Avoiding bias in the behaviour of automated driving systems 

 

Consultation Question 43 (Paragraphs 9.68 - 9.74): 

 

To reduce the risk of bias in the behaviours of automated driving systems, should there 

be audits of datasets used to train automated driving systems?   

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Yes 

 

Yes – systems shouldn’t show any bias in decision making based on age, disability, 

race, sex or other protected characteristics. 

Any bias would also be expected to be picked up through routine, in-depth accident 

investigation. 

 

Transparency 

 

Consultation Question 44 (Paragraphs 9.76 - 9.88): 

 

We seek views on whether there should be a requirement for developers to publish their 

ethics policies (including any value allocated to human lives)? 

 

[Respondents chose from the following options: Yes; No; Other.] 

 

Other 

 

Making such information public might be counter-productive but a review of ethics policy 

should be an integral part of the system/vehicle approval process. 

 

 


